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LONG SERVICE LEAVE— 

Standard Provisions— 

(As Consolidated at a Hearing before the Commission in 
Court Session on 15 December 1977)* 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the 1st day 
of April 1958, if it continued until such time but only to the 
extent of the last 20 completed years of continuous service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmitter") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee the period of the continuous service which the 
worker has had with the transmittor, (including any such 
service with any prior transmittor shall be deemed to be 
service of the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is a 
related company within the meaning of section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

Section 6 reads— 
(1) For the purposes of this Act, a corporation shall, 

subject to the provisions of subsection (3) of this 

section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation— 
(i) controls the composition of the board of 

directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital; or 

(b) the first mentioned corporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of directors 
shall be deemed to be controlled by another corporation 
if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of 
any other person can appoint or remove all or a 
majority of the directors; and for the purposes of this 
provision that other corporation shall be deemed to 
have power to make such an appointment if— 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is 
subsidiary of another corporation— 

(a) any shares held or power exercisable by that 
other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able— 

(i) by any person as a nominee for that 
other corporation (except where that 
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other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity, 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or its 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company 
of a company or other corporation shall be read as a 
reference to a corporation of which that last mentioned 
company or corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary' of the holding company of 

another corporation, 
that first mentioned corporation and that other corpora- 
tion shall for the purposes of this Act be deemed to be 
related to each other. 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of 15 working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within 14 days of the 
tennination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause:— 

(2) Subject to the provisions of paragraphs (5) and (6) of 
this subclause: 

Where a worker has completed at least 15 years' service 
the amount of leave shall be— 

(a) in respect of 15 years' service so completed— 
13 weeks* leave; 

(b) in respect of each 10 years' service completed 
after such 15 years—eight and two-thirds weeks' 
leave; 

(c) on the termination of the worker's employment— 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of 13 weeks for 15 years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 10 years' 
service but less than 15 years' service since its commence- 
ment and his employment is terminated— 

(i) by his death; or 
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(ii) in any circumstances, otherwise than by his 
employer for serious misconduct; 

the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of such service bears 
to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1 October 1964, and whose service would entitle him 
to long service leave under this clause shall be entitled to 
leave calculated on the following basis:— 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2) (a) or paragraph (2) (b) of this subclause as 
the case may be. 

(6) A worker to whom paragraphs (2) (c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis: 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid or each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or die like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the workers' rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 

accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the worker's cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
by the Special Board of Reference the employer 
shall give to a worker at least one month's notice 
of the date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first 13 weeks' entitlement and in not more 
than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled to deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
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not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been taken and granted 
hereunder in the case of leave with pay to the extent of the 
period of such leave and in the case of payment in lieu 
thereof to the extent of a period of leave with pay equivalent 
thereof of the entitlement of the worker hereunder. 

7.—Records to be Kept. 
(1) Each employer shall during the employment and for 

a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefor nominated from time to 
time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of 15 or more 
years' service or employment or an accrued right on a 
worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at 1 April 1958, shall in respect of the workers 
covered by such exemptions be exempt from the provisions 
hereof. 
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10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

"■Editor's Note. 
The Judgment and General Order as prescribed by 

section 94A was published in 58 WAIG Part 1 
Subpart 2 at Page 116. 

There was no Schedule of Exemptions. 

GENERAL ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Part II—Division 3 

Commission's Own Motion 
Hon. Minister for Productivity and Labour Relations 

and 
Trades and Labor Council of Western Australia 

and 
Chamber of Commerce and Industry of Western Australia 

and 
Australian Mines and Metals Association (Inc.) 

and 
Youth Affairs Council of Western Australia 

and 
Women's Electoral Lobby 

and 
Western Australian Council of Social Services Inc. 

No. 415A of 1992. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

COMMISSIONER J.A. NEGUS. 
30 November 1992. 

Order. 
WHEREAS on 31 March, 1992 the Commission on its own 
motion indicated its intention to consider making a General 
Order relating to the minimum wage for adult employees; 
and 

Whereas, in accordance with Section 50(10) of the Act, 
the Commission advised the Trades and Labor Council of 
Western Australia, the Chamber of Commerce and Industry 
of Western Australia, the Australian Mines and Metals 
Association (Inc.) and the Minister for Productivity and 
Labour Relations of its intention in order to afford those 
parties the opportunity to be heard in relation thereto; and 

Whereas, the Commission caused public notices to issue 
announcing its intention in order that any person, who, in 
the opinion of the Commission had sufficient interest in the 
matter to be heard might seek so to do; and 

Whereas on 22 June, 1992, the Commission convened a 
hearing pursuant to the matter called on its own motion and 
recognised the interest of the Youth Affairs Council of 
Western Australia; the Western Australian Council of Social 
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Service and the Women's Electoral Lobby to be heard in the 
matter; and 

Whereas on 22 June, 1992, the Commission adjourned the 
hearing and subsequently conducted a series of conferences 
with the parties to facilitate the exchange of information 
between them and to programme submissions for the 
resumption of the hearing; and 

Whereas, the Commission resumed proceedings on 30 
November, 1992 and heard from Ms L. Field on behalf of 
the Hon. Minister for Productivity and Labour Relations, Ms 
M. Robinson on behalf of the Trades and Labor Council, Mr 
R. Gifford on behalf of the Australian Mines and Metals 
Association, Mr D. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia, Mr P. Rajan 
on behalf of the Youth Affairs Council of Western Australia 
and Ms R. Greble on behalf of the Women's Electoral 
Lobby; and 

Whereas all those appearing before the Commission 
supported an adjustment of 2.5 per cent to the minimum 
wage for adult employees who are employed under and 
subject to awards or industrial agreements of the Commis- 
sion with effect from the first pay period commencing on 
or after 30 November, 1992; and 

Whereas the parties heard by the Commission in 
supporting the adjustment recognised it to be interim in 
nature pending the comprehensive review of the adult 
minimum wage and of its application as announced by the 
Commission in March 1992; 

Now therefore, the Commission in Court Session pursu- 
ant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

(1) That application No. 415 of 1992 be divided into 
No. 415A of 1992 and No. 415B of 1992 to 
facilitate the adjustment of the adult minimum 
wage pursuant to this General Order pending the 
review foreshadowed by the Commission to 
commence on 2nd February, 1993. 

(2) That this Order rescinds paragraph (2) of Order 
Nos. 1309 and 1310 of 1991. 

(3) That each award or industrial agreement of the 
Commission if it prescribes a minimum weekly 
wage for adult employees is hereby varied by 
substituting for that wage a rate of S275.50 with 
effect from the first pay period commencing on or 
after 30 November, 1992. 

By the Commission in Court Session 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Editors Notes: In accordance with s.50(9) of the Industrial 
Relations Act 1979 the provisions of Awards and Industrial 
Agreements resulting from the operation of General Order 
No. 415A of 1992 are published hereunder. 

Air Conditioning and Refrigeration Industry (Construction 
and Servicing) Award 

No. 10 of 1979. 
29A.—Minimum Wage. 

Notwithstanding the provisions of this award, no em- 
ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Animal Welfare Industry Award 
No. 8 of 1968. 

19A—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 

not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Asbestos Jointings Industry Award 1967 
No. 7 of 1967. 

24A.—Minimum Wage. 
(1) Notwithstanding the provisions of Clause 24.—Wages 

hereof, no adult male worker shall be paid less than $275.50 
per week as ordinary rates of pay in respect of the ordinary 
hours of work prescribed by this award, but that minimum 
rate of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the award 
rate) is not less than $275.50. 

(2) Where a minimum rate of pay as aforesaid is 
applicable to workers for work in ordinary hours, the same 
rate shall be applicable to the calculation of overtime and 
all other penalty rates, payment during sick leave and annual 
leave and all other purposes of this award. 

The B.P. Refinery (Kwinana) Construction, Mining and 
Energy Workers Union) Award 1980 

No. A2 of 1981. 
36.—Minimum Wage. 

Notwithstanding the provisions of this Award, no male 
worker twenty one years of age or over, shall be paid less 
than the State Minimum Wage as his ordinary rate of pay 
in respect of the ordinary hours of work prescribed by this 
Award. Where the said minimum rate of pay is applicable, 
the same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. Notwithstanding the foregoing 
where in this award an additional rate is prescribed for any 
work as a percentage, fraction or multiple of the ordinary 
rate of pay it shall be calculated upon the rate prescribed in 
this award for the classification in which the worker is 
employed. 

Bag, Sack and Textile Award 
No. 3 of 1960. 
25.—Wages. 

(5) Minimum Wage; 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Bakers' (Country) Award 
No. R 18 of 1977. 

8.—Wages. 

(6) Minimum Wage: Notwithstanding the provisions of 
this award, no employee (including an apprentice), 21 years 



6 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

of age or over, shall be paid less than $275.50 per week as 
his/her ordinary rate of pay in respect of the ordinary hours 
of work prescribed in this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award rate) is not 
less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Bespoke Bootmakers' and Repairers' Award 
No. 4 of 1946. 

8A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Building and Engineering Trades (Nickel Mining and 
Processing) Award, 1968 

No. 20 of 1968. 
44.—Rates of Pay and Classification Definitions. 

(9) Minimum Wage 
Notwithstanding the provisions of this award no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as the ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the employee is employed. 

Building Trades (Goldmining Industry) Award 
No. 29 & 32 of 1965 and 4 of 1966. 

9A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Building Trades Award 1968 
No. 31 of 1966. 

10A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, Jt shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Case and Box Makers' Award, 1952 
No. 48 of 1951. 

6A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Cement Workers' Award, 1975 
No. 10 of 1967. 

11 A.—Minimum Wage. 
(1) Notwithstanding the provisions of Clause 11.—Wages 

hereof, no adult male worker shall be paid less than $275.50 
per week as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that minimum 
rate of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the award 
rate) is not less than $275.50. 

(2) Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

(3) Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the worker is employed. 

Clothing Trades Award 1973 
No. 16 of 1972. 

19.—Minimum Wage. 
(1) Notwithstanding the provisions of Clause 18.—Wages 

of this award, no adult male employee shall be paid less than 
$275.50 per week as ordinary rates of pay in respect of the 
ordinary hours of work prescribed by this award. 
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(2) Where a minimum rate of pay as aforesaid is 
applicable to employees for work in ordinary hours the same 
rate shall be applicable to the calculation of overtime and 
all other penalty rates, payment during sick leave and annual 
leave and for all other purposes of this award. 

Concrete Masonry Block Manufacturing Award 1969 
No. 28 of 1969. 

9A.—Minimum Wage. 
Notwithstanding the provisions of this award no male 

worker (including an apprentice), twenty-one years of age 
or over, shall be paid less than $275.50 per week as his 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the worker is employed. 

In this provision, "award" shall be read as "industrial 
agreement" where the case requires. 

Crothall Hospital Services (W.A.) Pty Ltd Award 
No. A3 of 1987. 

33.—Minimum Wage- 
Notwithstanding the provisions of this award no adult 

male employee shall be paid less than $275.50 per week as 
ordinary rates of pay in respect of the ordinary hours of work 
prescribed by this award. Where the said minimum rate of 
pay is applicable to an employee for work in ordinary hours, 
the same rate shall be applicable to the calculation of 
overtime and all other penalty rates, payable during sick 
leave and annual leave and for all other purposes of this 
award. 

Dampier Salt Award 1990 
No. A 23 of 1990. 

34.—Wages. 

(2) (d) An adult apprentice shall not be paid a rate less 
than the minimum wage as determined by the 
Commission. 

Dental Technicians' and Attendant/Receptionists Award, 
1982 

No. 29 of 1982. 
7A.—Minimum Wage—Adult Males and Females. 

Notwithstanding the provisions of this award, no em- 
ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary- 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Dried Vine Fruits Industry Award, 1951 
No. 8 of 1951. 
22.—Wages. 

(3) Minimum wage—Adult Males and Females: 
Notwithstanding the provisions of this award, no male 

worker (including an apprentice), twenty-one years of age 

or over, shall be paid less than $275.50 per week as his 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award and no female worker twenty-one 
years of age or over shall be paid less than $275.50 per week 
as her ordinary rate of pay in respect of the ordinary hours 
of work prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award rate) is not 
less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Earth Moving and Construction Award 
No. 10 of 1963. 

27.—Wages. 

Adult Minimum Wage—Males and Females: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Electrical Contracting Industry Award 
No. R22 of 1978. 

First Schedule—Wages. 

(11) Minimum Wage: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as the 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Electrical Trades (Goldmining) Award 1969 
No. 57 of 1968. 

39.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 
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Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Electronics Industry Award 
No. 22 of 1985. 

Part II. 

10.—Wages. 

(9) Minimum Wage: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Engine Drivers (Quarries, Sand Pits and Limestone 
Quarries) Agreement 1991 

No. AG 8 of 1991. 
22.—Wages. 

(5) Minimum Wage 
Notwithstanding the provisions of this Agreement, no 

employee (including an apprentice), twenty one years of age 
or over, shall be paid less than $275.50 per week as the 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this Agreement, but that minimum rate of pay 
does not apply where the ordinary rate of pay (including any 
part thereof payable in addition to the Agreement rate) is not 
less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this Agreement. 

Notwithstanding the foregoing, where in this Agreement 
an additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this Agreement for the 
classification in which the employee is employed. 

Engineering and Engine Drivers' (Nickel Smelting) Award, 
1973 

No. 4 of 1973. 
23.—Adult Minimum Wage. 

Notwithstanding the provisions of this award, no worker 
(including an apprentice), 21 years of age or over, shall be 
paid less than $275.50 per week as his/her ordinary rate of 
pay in respect of the ordinary hours of work prescribed by 
this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Engineering Trades and Engine Drivers (Nickel Refining) 
Award, 1971 

No. 10 of 1971. 
30.—Wages. 

(9) Minimum Wage—Notwithstanding the provisions of 
this award no adult employee shall be paid less than $275.50 
per week as ordinary rates of pay in respect of the ordinary 
hours of work prescribed by this award. Where the said 
minimum rate of pay is applicable to an employee for 
working ordinary hours, the same rate shall be applicable for 
the calculation of overtime and all other penalty rates, 
payable during sick leave and annual leave and for all other 
purposes of this award. 

Enrolled Nurses and Nursing Assistants (Government) 
Award 

No. R7 of 1978. 
31.—Wages. 

(13) Minimum Wage: No employee employed under this 
award who is 21 years of age or over shall receive less than 
the minimum wage for males prescribed from time to time 
by the Western Australian Industrial Relations Commission. 

Enrolled Nurses and Nursing Assistants (Private) Award 
No. 8 of 1978. 

30.—Wages. 

(4) Minimum Wage: No employee employed under this 
award who is 21 years of age or over shall receive less than 
the minimum wage prescribed from time to time by the 
Western Australian Industrial Relations Commission. 

The Fruit Growing and Fruit Packing Industry Award 
No. R 17 of 1979. 

24A.—Minimum Wage. 
Notwithstanding the provisions of this Award, no 

employee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this Award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the Award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this Award. 

Notwithstanding the foregoing, where in this Award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this Award for the 
classification in which the employee is employed. 

Furniture Trades Industry Award 
No. A 6 of 1984. 

8.—Wages. 

(7) Minimum Wage 
Notwithstanding the provision of this award, no employee 

(including an apprentice), twenty one years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 
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Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Gold Mining Consolidated Award, 1980 
No. 21 of 1967. 

Schedule One—Rates of Pay. 

(4) Notwithstanding the provisions of this award no 
employee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award. Where the said minimum rates of 
pay is applicable the same rate shall be payable on holidays, 
during annual leave, sick leave, long service leave and any 
other leave prescribed in this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Gold Mining Engineering and Maintenance Award 
No. 26 of 1947. 

5.—Classification Structure and Rates of Pay. 

(8) Minimum Wage 
Notwithstanding the provisions of this award no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award. Where the said minimum rates of 
pay is applicable the same rate shall be payable on holidays, 
during annual leave, sick leave, long service leave and any 
other leave prescribed in this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Golf Link and Bowling Green Workers' Award 1966 
No. 16 of 1967. 

24A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Government Railways Locomotive Enginemen's Award 
1990 

No. 13 of 1973. 
14.—Rates of Pay. 

(14) Minimum Wage 
(a) Notwithstanding the provisions of Clause 14.— 

Rates of Pay hereof no adult worker shall be paid 
less than $275.50 per week as ordinary rates of pay 

in respect of the ordinary hours of work prescribed 
by this Award. 

(b) Where a minimum rate of pay as aforesaid is 
applicable to workers for work in ordinary hours, 
the same rate shall be applicable to the calculation 
of overtime and all other penalty rates, payment 
during sick leave and annual leave and all other 
purposes of this Award. 

Hairdressers Award 1989 
No. A32 of 1988. 

9.—Wages. 

(4) Apprentices: ... 
(c) Adult Apprentices 

Any apprentice over the age of twenty-one 
years shall be paid the minimum wage for adults 
as prescribed by the Commission from time to 
time in General Orders. 

Industrial Catering Workers' Award, 1977 
No. 29A of 1974. 

22A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no worker 

(including an apprentice), twenty-one years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Landscape Gardening Industry Award 
No. R18 of 1978. 

25A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Lift Industry (Electrical and Metal Trades) Award 1973 
No. 9 of 1973. 

30.—Minimum Wage—Adult Employees. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave. 



10 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

sick leave, long service leave and any other leave prescribed 
by this award. 

Marine Stores Award 
No. 13 of 1958. 

6A.—Minimum Wage. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Meat Industry (State) Award, 1980 
No. R 9 of 1979. 

9A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no employee 

(including an apprentice), twenty-one years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed by 
this award, but that minimum rate of pay does not apply where 
the ordinary rate of pay (including any part thereof payable in 
addition to the award rate) is not less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 
Part I—General. 

32.—Wages. 

(7) Minimum Wage 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as the ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Part II—Construction Work. 

10.—Wages. 

(8) Minimum Wage: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over. 

shall be paid less than $275.50 per week as the ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable, the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Mineral Sands Mining and Processing (Engineering and 
Building Trades) Award, 1977 

No. 6 of 1977. 
26A.—Adult Minimum Wage. 

Notwithstanding the provisions of this award, no em- 
ployee (including an apprentice). 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Mineral Sands Mining and Processing Industry Award, 1981 
No. A 38 of 1981. 

28.—Minimum Wage. 
Notwithstanding the provisions of this award, no male 

employee (including any apprentice), twenty one years of 
age or over, shall be paid less than $275.50 per week as his 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable, the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fractional or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Minerals Production (Salt) Industry Award 1969 
No. 36 of 1968. 

26.—Wages. 

(4) Minimum Wage (Adult Males): 
Notwithstanding the provisions of this award, no male 

worker (including any apprentice), twenty one years of age 
or over, shall be paid less than $275.50 per week as his 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable, the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 
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Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Nickel Mining and Processing Award, 1975 
No. 18 of 1975. 

42.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Nickel Smelting (Western Mining Corporation Limited) 
Award, 1972 

No. 18 of 1972. 
25.—Minimum Wage. 

Notwithstanding the provisions of this award no male 
worker (including an apprentice) twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Optical Mechanics' Award, 1971 
No. 9 of 1970. 

24A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Pastrycooks' Award 
No. 24 of 1981. 

10.—Wages. 

(4) Minimum Wage: Notwithstanding the provisions of 
this award, no employee (including an apprentice), 21 years 
of age or over, shall be paid less than $275.50 per week as 
his/her ordinary rate of pay in respect of the ordinary hours 
of work prescribed in this award, but that minimum rate of 

pay does not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award rate) is not 
less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Plastic Manufacturing Award 1977 
No. 5 of 1977. 

22.—Classification Structure and Rates of Pay. 

(7) Minimum Wage 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as their ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

35.—Minimum Wage. 
Minimum Wage—Adult Males and Females: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Quarry Workers' Award, 1969 
No. 13 of 1968. 

27.—Wages. 

(6) Minimum Wage: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice). 21 years of age or over, 
shall be paid less than $275.50 per week as ordinary rate of 
pay in respect of the ordinary hours of work prescribed by 
this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 
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Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Radio and Television Employees' Award 
No. R 3 of 1980. 

29A.—Minimum Wage—Adult Employees. 
Notwithstanding the provisions of this award, no employee 

(including an apprentice), twenty-one years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Railway Employees' Award 
No. 18 of 1969. 

44.—Wages. 

Minimum Wage: 
Notwithstanding the provisions of this award no adult 

worker (including apprentices), 21 years of age or over, shall 
be paid less than $275.50 per week as their ordinary rate of 
pay in respect of the ordinary hours of work prescribed by this 
award, but the minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof payable in 
addition to the award rate) is not less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the worker is employed. 

In this provision, "award" shall be read as "industrial 
agreement" where the case requires. 

Saddlers and Leatherworkers' Award 
No. 7 of 1962. 

9A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no employee 

(including an apprentice), twenty-one years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed by 
this award, but that minimum rate of pay does not apply where 
the ordinary rate of pay (including any part thereof payable in 
addition to the award rate) is not less than $275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Saw Servicing Establishments Award 
No. 17 of 1977. 

29.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Sheet Metal Workers (Government) Award 1973 
No. 31 of 1973. 

23.—Minimum Wage. 
Notwithstanding the provisions of this Award, no worker 

(including an apprentice) 21 years of age or over shall be 
paid less than $275.50 per week as the ordinary rate of pay 
in respect of the ordinary hours of work prescribed by this 
Award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave, any other leave prescribed by 
this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Sheet Metal Workers' Award 
No. 10 of 1973. 

6A.—Adult Minimum Wage. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice) twenty-one years of age or 
over, shall be paid less than $275.50 as the ordinary rate of 
pay in respect of the ordinary hours of work prescribed by 
this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave, any other leave prescribed by 
this award and for all purposes of this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed as a percentage, fraction or 
multiple of the ordinary rate of pay it shall be calculated 
upon the rate prescribed in this award for the classification 
in which the employee is employed. 

Soft Furnishings Award 
No. A 23 of 1982. 

7A.—Minimum Wage. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

The State Batteries Agreement 
No. AG 42 of 1977. 

6A.—Minimum Wage. 
(1) Notwithstanding the provisions of clause 6.—Rates of 

Wages hereof, no adult male worker shall be paid less than 
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$275.50 per week as ordinary rates of pay in respect of the 
ordinary hours of work prescribed by this agreement. 

(2) Where a minimum rate of pay as aforesaid is 
applicable to workers for work in ordinary hours, the same 
rate shall be applicable to the calculation of overtime and 
all other penalty rates, payment during sick leave and annual 
leave and all other purposes of this agreement. 

State Research Stations, Agricultural Schools and College 
Workers Award 1971 

No. 23 of 1971. 
27.—Minimum Wage. 

(1) Notwithstanding the provisions of Clause 27.—Wages 
of this award no adult employee shall be paid less that 
$275.50 (inclusive of the Government Employees Service 
& Supplementary Payment) as ordinary rates of pay in 
respect of the ordinary hours of work prescribed in this 
award. 

(2) Where a minimum rate of pay is applicable to an 
employee for work in ordinary hours the same rate shall be 
applicable to the calculation of overtime penalty rate, 
payment during sick leave and annual leave and for all other 
purposes of this award. 

The Sugar Refining Award 
No. A 41 of 1982. 

7.—Wages and Allowances. 

(14) Minimum Wage 
Notwithstanding the provisions of this award no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week at his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this Award an 
additional rate is prescribed for any work as a percentage 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the employee is employed. 

Timber Workers Award 
No. 36 of 1950. 

52.—Rates of Pay. 

(9) Minimum Wage—Adult Males and Females 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Timber Yard Workers 
No. 11 of 1951. 

30.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 

thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Tin and Associated Minerals Mining and Processing 
Industry Award 
No. 14 of 1971. 

31.—Minimum Wage. 
Notwithstanding the provisions of this award no male 

worker (including an apprentice) twenty one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Vehicle Builders Award 
No. 9 of 1971. 

9.—Wages. 

(7) Adult Minimum Wage 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this Award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this Award. 

Notwithstanding the foregoing, where in this Award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay. it shall be 
calculated upon the rate prescribed in this Award for the 
classification in which the employee is employed. 

Watchmakers' and Jewellers' Award 1970 
No. 10 of 1970. 

8A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification on which the worker is employed. 
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Wineries Award 1969 
No. 31 of 1969. 

7.—Wages. 

(5) Minimum Wage: 
Minimum Wage—Adult Males and Females: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 
Wire Manufacturing (Australian Wire Industries Pty Ltd) 

Award 
No. 24 of 1970. 

25.—Wages. 

(5) Minimum Wage 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

Wundowie Foundry Award 1986 
No. A8 of 1986. 

23.—Wages. 

(6) Minimum Wage: 
Notwithstanding the provisions of this Award, no 

employee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this Award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave, and any other leave prescribed 
by this Award. 

Notwithstanding the foregoing, where in this Award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this Award for the 
classification in which the employee is employed. 
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11, decided in this Court, is applicable to the facts raised 
before the Commissioner. The Full Bench was in error in 
failing to apply Pepler's case. I agree with the reasons of 
Owen J and concur in the conclusion that the appeal should 
be allowed. 

WALLWORKJ 
I agree with Owen J that the ratio decidendi of the Pepler 

decision extends beyond unfair dismissal and covers a 
redundancy claim. I also agree with Owen J that Pepler is 
authority binding on the Commission denying the conferral 
of jurisdiction to award compensation for redundancy. 

This Court was not asked to reconsider the Pepler 
decision and its ramifications with regard to what is an 
industrial matter. The Court was asked to distinguish the 
Pepler decision. 

The appeal should therefore be allowed. 

OWEN J 
This is an appeal against a decision of the Full Bench of 

the Western Australian Industrial Relations Commission to 
uphold an appeal against the decision of a Commissioner. 
The Commissioner had rejected the respondent's claims 
concerning the redundancy of a worker. 

Factual Background 
James Preston ("Preston") was a truck driver and a 

member of the Transport Workers' Union ("the Union"). 
For approximately 5 years prior to March 1990 he had been 
employed by Kounis Metal Industries Pty Ltd ("the 
Employer") as a truck driver. Preston was dismissed by the 
Employer on 30 March 1990 after having been given one 
week's notice. He received no severance pay. 

Preston's employment was covered by the terms of the 
Transport Workers' (General) Award No 10/1961 ("the 
Award''). This Award provides for termination of employ- 
ment on one week's notice or payment in lieu of notice. It 
has no provision for an increased period of notice for longer 
serving or older employees and no provision for severance 
or redundancy entitlements. 

It was common ground that the dismissal was within the 
terms of the Award and was not unfair. However, the Union 
claimed that the dismissal was as a result of redundancy and 
called upon the Employer to pay to Preston an additional 12 
weeks pay. The claim for 12 weeks pay was based on the 
Metal Trades (General) Award No 13/1965. The Employer 
rejected the claim. 

Proceedings Before the Commission 
By an undated notice the Union applied to the Commis- 

sion "for a conference pursuant to Section 44 of the Act" 
on the following grounds: 

"Mr James Preston, a member of the Applicant 
Union, was made redundant by the respondent and 
dismissed on 30 March 1990. 

Mr Preston has been employed by the respondent for 
approximately 5 years. 

Mr Preston was offered no benefits by the respondent 
other than payment of accrued annual leave. 

The Applicant contends that a redundancy package 
of at least 15 weeks pay for Mr Preston is appropriate 
in all the circumstances of his redundancy. 

The respondent refuses to pay any redundancy pay 
to Mr Preston." 

The reference in the application to "the Act" is to the 
Industrial Relations Act 1979 as amended ("the Act"). On 
20 April 1990 a conciliation conference was held pursuant 
to s 44 of the Act but the parties were unable to reach 
agreement. At the conclusion of the conference the 
Commissioner who presided referred the matter for hearing 
and determination by the Commission in accordance with 
a Memorandum. The Memorandum identified the subject 
matter of the dispute as whether Preston had been made 
redundant. It would appear that the reference to the 
Commission was made under s 44(9). 

The matter came on for hearing on 29 May 1990. The 
Commissioner reserved his decision and delivered it on 8 

March 1991. The Commissioner dismissed the Union's 
claim. He said (Appeal Book 82): 

"The claim arises as a consequence of the termina- 
tion of Mr Preston's services but it is not in my view 
a matter relating to termination, albeit on account of 
redundancy, and therefore I believe it fits squarely 
within the area of compensation which...is not an 
Industrial Matter and therefore not within the jurisdic- 
tion of the Commission." 

In so finding, the Commissioner distinguished Tip Top 
Bakeries (Canning Vale) v. FCU & Ors (1990) 70 WAIG 
289 (a prior decision of the Full Bench of the Industrial 
Relations Commission) and applied the decision of this 
Court in Robe River Iron Associates v. Association of 
Drafting, Supervisory and Technical Employees of Western 
Australia (1988) 68 WAIG 11 ("Pepler"). 

Proceedings Before the Full Bench 
The Union appealed to the Full Bench. The grounds of 

appeal contend that the Commissioner misinterpreted the 
authorities concerning the jurisdiction of the Commission to 
hear and determine questions of redundancy and related 
matters and wrongly held that the Commission lacked 
jurisdiction to hear and determine the claim. 

In its reasons for decision, the Full Bench noted that the 
Commission at first instance had made no finding as to 
whether the factual situation involved a true redundancy or 
not. The Full Bench considered the authorities and in 
particular one of its previous decisions, Adelaide Timber 
Company Pty Ltd v. The West Australian Timber Industrial 
Union of Workers, South-West Land Division (1990) 71 
WAIG 325 ("Adelaide Timber"). In Adelaide Timber, the 
Full Bench distinguished Pepler by saying that it should be 
confined to the question of unfair dismissal and that it did 
not extend to redundancy (see Adelaide Timber at 329). The 
Full Bench then proceeded to make its own findings of fact 
which it expressed in these terms (AB 11): 

"...there is no doubt that this was a redundancy, in 
that hard economic times had caused financial diffi- 
culty for the employer (see Mr Kounis' evidence) and 
the job held by Mr Preston was abolished. There is no 
evidence otherwise". 

The Full Bench concluded that in failing to follow 
Adelaide Timber, the Commissioner had erred. It held that 
the Commission did have jurisdiction. It allowed the appeal, 
suspended the decision at first instance and remitted the 
matter back to the Commission to be heard and determined 
according to law. 

Grounds of Appeal 
The grounds of appeal to this Court, as amended at the 

hearing, are: 
"1. The Full Bench erred in law in finding that the 

Commission at first instance had jurisdiction, 
alternatively power, to hear and determine the 
matter when: 

(i) the matter was a claim for and on behalf of 
an ex-employee of the appellant; 

(ii) the claim was for compensation or a money 
payment after the termination of employment 
by reason of redundancy; 

(iii) there was no existing award, contractual or 
other entitlement to such compensation or 
money payment; 

(iv) by reason of the matters referred to in 
sub-paragraphs (i) to (iii) above, the matter 
was not an industrial matter within the 
meaning of section 23 of the Industrial 
Relations Act, 1979 (as amended). 

2. Alternatively, the Full Bench erred in law in 
finding that, in effect, the Commission at first 
instance had power to make an order that the 
employee in question was entitled to compensa- 
tion for termination of employment on the grounds 
of alleged redundancy when: 

(i) no such power is contained in the Act; 
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(ii) the claim was arbitrated pursuant to section 
44(9) of the Act, the effect of the order sought 
would be to vary, or to effectively vary, the 
Transport Workers' (General) Award No. 10 
of 1961, and no such power to vary the said 
Award exists pursuant to section 44(9) of the 
Act." 

Ground 1—General Comments 
The gravamen of this ground of appeal is that the Full 

Bench erred in holding that the Commission had jurisdiction 
because the matter was not an "industrial matter" within 
the meaning of s 23 of the Act. Specifically, the claim was 
for compensation on behalf of a former employee of the 
Employer. 

The Employer's contention is that as the claim was not 
based on, or dependent upon, the restoration of the 
employer/employee relationship, it could not be an "indus- 
trial matter'' so as to found jurisdiction. 

Section 23 of the Act provides that the Commission has 
cognizance of and authority to enquire into a deal with any 
"industrial matter" subject to one exception which is not 
material to the resolution of this appeal. It is a well accepted 
principle that the Commission is not a superior court of 
record and has no inherent power. Its jurisdiction and power 
are limited by the terms of the Act: see Australian Glass 
Manufacturers Co Pty Ltd v. Transport Workers' Union of 
Australia; Industrial Union of Workers, Western Australia 
Branch (1992) 72 WAIG 1489 per Rowland J at 1499. 

The term "industrial matter" is defined in s 7(1) of the 
Act. The definition is: 

" 'industrial matter',... means any matter affecting 
or relating to the work, privileges, rights, or duties of 
employers or employees in any industry or of any 
employer or employee therein and, without limiting the 
generality of that meaning, includes any matter relating 
to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices to 
be paid in respect of their employment; 

(b) the hours of employment, leave of absence, 
sex, age, qualification, or status of employees 
and the mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 

(c) the employment of children or young per- 
sons, or of any person or class of persons, in 
any industry, or the dismissal of or refusal to 
employ any person or class of persons 
therein; 

(d) any established custom or usage of any 
industry, either generally or in the particular 
locality affected; 

(i) any matter, whether falling within the pre- 
ceding part of this interpretation or not, 
where— 

(i) an organization of employees and an 
employer agree that it is desirable for 
the matter to be dealt with as if it were 
an industrial matter; and 

(ii) the Commission is of the opinion that 
the objects of this Act would be fur- 
thered if the matter were dealt with as 
an industrial matter,". 

The primary contention of the employer is that there is 
clear authority of this Court, namely, Pepler, which applies 
to and which holds that the Commission lacks jurisdiction 
in such a situation. The respondent contends that the ratio 
of Pepler does not extend to a redundancy. 

In Pepler, Robe River Iron Associates summarily dis- 
missed Mr Pepler (one of its salaried staff) on the grounds 
of gross misconduct. The Union claimed that the dismissal 
was unfair and sought "an Order of the Commission" to 
reinstate Mr Pepler without loss of entitlements and with 

continuity of employment together with such compensation 
as is deemed to be appropriate. The matter went to 
arbitration. The Commissioner found that Mr Pepler's 
summary dismissal was not justified and held that he had 
been unfairly dismissed. He went on to find that there had 
been an irretrievable breakdown in the employer/employee 
relationship and declined to order reinstatement. The 
question of "compensation" was then addressed. In the end 
result, the Commissioner ordered Robe River Iron Associ- 
ates to pay to Mr Pepler the sum of $48,000 "having regard 
for the losses suffered by Mr Pepler as a result of the unfair 
dismissal". 

An appeal to the Full Bench challenging, among other 
things, the jurisdiction of the Commission to order the 
employer to pay compensation to Mr Pepler, was dismissed. 
The Employer then appealed to the Industrial Appeal Court. 
The Court allowed the appeal and set aside the order 
awarding compensation. I will return to consider the reasons 
for judgment in Pepler later in these reasons. Before doing 
so, I should comment on the way in which the Full Bench 
treated this issue generally in the period following Pepler. 

In addition to Adelaide Timber there are at least two other 
decisions of the Full Bench, namely, Tip Top Bakeries 
(Canning Vale) v. FCU (supra) and McLeans Consolidated 
Pty Ltd v. United Timber Yards Employees' Union (1990) 
70 WAIG 3944, in which the Full Bench drew a distinction 
between "redundancy" and "dismissal" and sought to 
confine the Pepler doctrine to compensation for unfair 
dismissal. 

Adelaide Timber is illustrative of the approach taken by 
the Full Bench. In their reasons for decision in this case, the 
learned President and Senior Commissioner Halliwel! (to 
whom I will refer as "the Majority" even though 1 recognise 
that this is not an accurate description as there was no 
dissent) adopted the reasoning in Adelaide Timber. For this 
reason I will spend some time discussing Adelaide Timber. 

The Adelaide Timber Case and the Full Bench Decision 
The proceedings in Adelaide Timber also arose out of a 

s 44 application. The employer dismissed an employee of 
25 years standing by giving him one week's pay in lieu of 
notice. This was the employee's award entitlement. In the 
s 44 application, the Union claimed that the employee had 
been unfairly dismissed and sought reinstatement. The 
schedule to the Memorandum of Matters for Hearing 
following the failure of the conciliation conference included 
the following: 

"The applicant Union seeks a redundancy payment 
of two weeks per year service on behalf of [the 
employee] or such other payment as may be determined 
by the Commission." 

The Commission at first instance found, relevantly, that 
the claim was not one for unfair dismissal and that there was 
no application for reinstatement. It distinguished Pepler and 
held that there was jurisdiction to award compensation 
without ordering reinstatement. It ordered the payment of 15 
weeks' wages. The finding that there was jurisdiction was 
directly challenged in the appeal to the Full Bench. The Full 
Bench upheld the Commission at first instance on this aspect 
of the matter. 

In their reasons, the Majority rejected a submission that 
since the application was not made until after the em- 
ployee's employment was terminated, there was, because of 
the dicta of Rowland I in Pepler, no existing industrial 
relationship. The rejection of this argument (so far as 
concerns the authority of Pepler) was seemingly on two 
bases: 

"We would observe, however, that they were not the 
rationes decidendi of Kennedy J and Olney J in Pepler 
...". (at 327) 

"In our respectful opinion, Rowland J's dicta in 
Pepler's case (op cit) are distinguishable and relate only 
to the question of unfair dismissal and are not apposite 
for those reasons to a redundancy claim such as this 
...(at 329) 

Thus, there was jurisdiction to make the order made, 
having regard to precedent in this Commission in 
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relation to redundancy matters as an exercise used by 
industrial tribunals, and the clear omission to disap- 
prove of those authorities or refer to them by Olney J 
in Pepler's case {op cit), in what we respectfully take 
to be obiter." (at 329) 

The Majority placed emphasis on the decisions of this 
Court in Kwinana Construction Group Pty Ltd v. ETU 
(1954) 34 WAIG 51, Princess Margaret Hospital v. HSOA 
(1975) 55 WAIG 543 and Totalisator Agency Board v. 
Federated Clerks Union (1980) 60 WAIG 624. 

I have extracted from the reasons of the Majority in 
Adelaide Timber (supra) a number of points made in support 
of the conclusion that this was an "industrial matter'' and 
that, consequently, there was jurisdiction. 

1. The matters in dispute were the termination of the 
employee's employment, the amount paid to him 
by way of a redundancy payment, and the question 
of redundancy payments where no award applied. 

2. On the authority of Totalisator Agency Board v. 
ECU (supra) these were "matters affecting or 
relating to the rights (or privileges) as an 
employee" (ie a person whose usual status was 
that of employee). 

3. In addition, the words, not being a technical or 
legal expression, the dispute was between an 
employee organisation and an employer and arose 
directly out of a relationship between a member 
of the association as an employee and an 
employer. The implication of Slonim v. Fellows 
(1984) 154 CLR 505 is that this constitutes an 
"industrial matter". 

4. It was an industrial matter because it related to the 
rights or duties of employers or employees in the 
industry generally. Put another way, it was a 
matter which occasioned a dispute because the 
question of what was payable upon redundancy to 
employees generally was raised, although the 
particular employee's situation was the cause of 
the dispute. 

5. It was an industrial matter in that it related to 
conditions of employment, namely, what redun- 
dancy payment should be made in the event of a 
worker becoming redundant. 

6. The nature of redundancy is that the job disap- 
pears. Accordingly, when an employee is put off 
for redundancy he is not "dismissed" and the 
redundancy payment is not to be categorised as 
"compensation" for "dismissal". 

7. The essential nature of redundancy payments 
relates to job protection in times of change for 
various reasons, when actual jobs are abolished. 
As an "industrial matter", this is a claim between 
an organisation and an employer which relates to 
the contract of employment. 

8. It is a claim for a better redundancy package to 
effect proper job protection measures based on a 
formula to be prescribed and approved by the 
Commission. 

9. It would be artificial to say that such a claim 
which might be made before, cannot be made after 
termination of employment. 

In essence, what the Majority did was to distinguish 
Pepler by restricting it to compensation for unfair dismissal, 
to find support in other decisions of this Court and of the 
Full Bench for the wider construction and to argue from 
general principle that there was jurisdiction to make the 
impugned orders. 

In his reasons, Commissioner Fielding agreed in the 
ultimate disposition of the appeal. However, the Commis- 
sioner recognised that the conclusion did not sit easily with 
Pepler. He referred to earlier decisions of the Full Bench and 
said: 

"In [the earlier Full Bench decisions] the Full Bench 
held that the decision of the Industrial Appeal Court in 
[Pepler] did not extend to claims for redundancy 
payments. Rather, Pepler's case should be confined to 

its facts. The Full Bench having previously determined 
this question in the way indicated ought, in the interests 
of certainty, follow its earlier decisions unless and until 
those decisions are found to be wrong. 

I feel bound to say, however, that but for [the earlier 
Full Bench decisions] I would have taken a different 
view of this aspect of the appeal. It seems to me that 
the claim made by [the employee] on this occasion is 
little different in nature from that outlawed in Pepler's 
case." (at 332) 

"It may be that there is good reason why the 
Commission should have jurisdiction to make an order 
for redundancy payments in the circumstances now in 
question. However, for the reasons outlined, it appears 
to me that such an order is of the kind denied in Pepler's 
case unless the decision in Pepler's case is confined to 
the precise factual circumstances there under review 
...". (at 333) 

As I have already said, the Full Bench in this case 
expressly adopted the reasoning in Adelaide Timber (supra) 
and went on to explain what the members saw as the salient 
features of the reasoning in that case. So far as I can 
ascertain, the only significant point which the Full Bench 
in this case added to its reasoning in Adelaide Timber 
(supra) appears at AB 13 in these terms: 

"Further, the nature of a redundancy claim is such 
that although it was not submitted to be so in this case, 
it could relate to an entitlement under an award, or a 
determination whether it was a benefit due under a 
contract where, for example, it is an express or implied 
term of the contract of service, or is founded upon 
customer usage in an industry." 

It is necessary to decide whether the Full Bench was 
correct in confining Pepler in the way in which it did or 
whether Pepler is authority for the wider proposition for 
which the appellant contends. To answer this question, an 
analysis of the reasons for judgment in Pepler is required. 

The Pepler Decision 
In his judgment, Kennedy J observed that the difference 

between Mr Pepler's entitlements at common law for 
wrongful dismissal ($2,360) and the "compensation" 
awarded by the Commission was striking. However, his 
Honour added at 12: "... although it is necessary always to 
bear in mind that the purpose of the [the Act] is to give the 
Commission wide powers to affect the common law rights 
of employers in cases where an industrial matter exists—see 
per Gibbs CJ in Slonim v. Fellows (1984) 154 CLR 505 at 
510". His Honour then reviewed a number of authorities 
which confirmed the jurisdiction of the Commission to 
direct reinstatement or re-employment of a dismissed 
employee. These authorities included Slonim v. Fellows 
(supra), a decision under the Victorian legislation, which 
defines "industrial matter" in terms which are wider than 
those appearing in s 7 of the Act. 

Slonim v. Fellows (supra) involved a claim by a teacher, 
whose services were lawfully terminated by the employer, 
that the termination was harsh, unreasonable and unjust. The 
teacher sought an order for her reinstatement. The Victorian 
Act contains no specific provision for reinstatement. The 
case was not about compensation. It was about reinstate- 
ment. 

In Pepler, Kennedy J observed at 16: 
"This Court has never been required to consider a 

case in which an order for compensation has been 
made, following a dismissal which has been held to be 
unfair, which has not been merely supplementary to an 
order for re-employment. Even in cases where supple- 
mentary orders have been confirmed, they have been 
strictly limited to compensating for loss of earnings ... 
There have however been cases decided by the 
Commission which have resulted in orders for compen- 
sation being made without any order having been made 
for re-instatement or re-employment." 

The cases to which his Honour was referring were Cliffs 
Western Australia Mining Co Pty Ltd v. The Association of 
Architects, Engineers, Surveyors Draughtsmen of Australia, 
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Union of Workers Western Australian Division (1978) 58 
WAIG 1067 (a decision of the Commission in Court 
Session), O'Dwyer v. Karratha Recreational Council (Inc) 
(1981) 61 WAIG 850 (decided by the Full Bench) and 
Amalgamated Metal Workers & Shipwrights Union of 
Western Australia v. Bell Bros Pty Ltd (1983) 63 WAIG 
1547, also decided by the Full Bench. In the latter case, the 
Full Bench had relied heavily on decisions under the South 
Australian legislation in finding that a claim for pro-rata 
long service leave following retrenchment is an industrial 
matter. Kennedy I (at 17) regarded the reliance on South 
Australian authorities as misplaced because the definition of 
"industrial matter" in the South Australian Act is signifi- 
cantly wider than that in our Act. His Honour also 
mentioned Totalisator Agency Board v. Federated Clerks 
Union of Australia Industrial Union of Workers WA Branch 
(supra) in which this Court confirmed the power of the 
Commission to insert into an award a provision requiring an 
employer to offer suitable alternative employment to 
employees whom it had served with redundancy notices. 
However, this decision is not determinative of the issue 
before us because it was concerned with the insertion of a 
provision in an award in advance of the occurrence of 
retrenchment and not with compensation outside the 
provisions of the award and after termination. Kennedy J 
then set out his conclusion at 17-18 as follows: 

"If it be accepted, as I consider it should, that the 
Commission has jurisdiction to order an employer to 
re-employ a recently dismissed employee, does it 
follow, as the respondent contends, that, if it declines 
to exercise that jurisdiction, it has the jurisdiction to 
make an order that the employer compensate the 
employee, and, in particular, that the employer com- 
pensate the employee beyond any amount which the 
employee could reasonably have recovered at common 
law. This is not a conclusion which sits easily with 
section 29(b) of the Act, for it would mean that, under 
paragraph (i) the Commission's jurisdiction to order 
compensation is at large, whereas, under paragraph (ii), 
it is strictly limited to allowing an entitlement arising 
out of the employee's contract of service. The 
preferable view appears to me to be that the jurisdiction 
under paragraph (i) is limited to ordering re-employ- 
ment whilst the remedy under paragraph (ii) is 
restricted to the employee's contractual rights. 

The words of Gibbs CJ in Slonim v. Fellows at p 510 
are apposite here. 'The dispute in the present case 
concerns whether the (employee) was fairly dismissed, 
and if not, whether (he) should be reinstated'. In other 
words, the jurisdiction of the Commission to deal with 
the recent unfair dismissal of an employee extends to 
ordering the employer to re-employ him; but it does not 
extend to making an order for compensation at large, 
quite unrestricted to the legal entitlement of the 
employee, at the time of his dismissal. If that power 
exists, it is difficult to set any limits to it. It is, I think, 
significant that the respondent did not cite any 
authority from any other State in Australia in which an 
order for compensation has been made in circum- 
stances such as the present, although there are 
numerous instances where re-instatement has been 
ordered. It is further to be observed that. In South 
Australia, where the powers of the Commission are 
already extremely wide, the Industrial Conciliation and 
Arbitration Act 1972 was amended in 1984 to confer 
this power expressly upon the Commission—section 
31 (3) (c). In my opinion, if the Parliament desires the 
Commission to have such a power, it should legislate 
to that effect, as indeed it has already done in the 
limited context of section 961. 

This conclusion is not one which I have reached 
without difficulty, and it has been reached in an 
appreciation of the apparent width of the jurisdiction 
conferred on the Commission by section 23(1) of the 
Act to inquire into and 'deal with' any industrial matter 
[except any matter provided for in paragraph (a)]. It 
should, however, be observed that die jurisdiction is 
conferred 'subject to this Act'. Furthermore, to deny the 

power to order compensation in this case is not to deny 
the Commission power to deal with the industrial 
matter. It is simply to deny that its power to do so in 
unconstrained in any manner. It may deal with a 
complaint of unfair dismissal in the most appropriate 
manner, by ordering re-employment in a proper case. 
If the respondent's argument were correct, it is not 
difficult to envisage a vast range of powers which 
would be available to the Commission which it can 
never have been thought to have been conferred upon 
it." (emphasis added) 

Olney J reached a similar conclusion. His Honour noted 
(at 20) the comments of the Commission in Cliffs Mining 
(supra) that where the employer has been found to have 
acted harshly or unjustly in a termination, he should not be 
able to maintain his decision simply on the assertion of 
irretrievable breakdown of the relationship unless he is 
prepared to fairly compensate the worker for loss of his job. 
In relation to this proposition, Olney J said at 20: 

"And nowhere in the Act can there be found any 
authority for such a proposition. It is trite but perhaps 
ought to be repeated that the statutory requirements of 
section 26(1) directing the Commission in the exercise 
of its jurisdiction under the Act to act according to 
equity, good conscience and the substantial merits of 
the case without regard to technicalities or legal forms 
is a direction as to the manner in which it must exercise 
its jurisdiction. That section does not confer a general 
jurisdiction to do whatever is thought to be in 
accordance with equity, good conscience and the 
substantial merits of a particular case. There must first 
be a foundation in the Act itself for the exercise of the 
jurisdiction before section 26 operates." 

His Honour then expressed his conclusion in this way 
which is also to be found at 20: 

"In my opinion there is nothing in the Act to justify 
the exercise of a jurisdiction to award a dismissed 
employee compensation or any other money payment 
except as an incident to an order for reinstatement or 
re-employment. And an examination of the authorities 
over a period in excess of 30 years does not lead to any 
other conclusion. In my opinion the Commission at 
first instance exceeded its jurisdiction and the Full 
Bench erred in law in upholding that decision. I would 
allow this appeal and quash the order at first instance." 
(emphasis added) 

Rowland J also conducted an examination of the 
authorities. After indicating that he would not be prepared 
to allow the employer to re-open the argument as to whether 
the Commission had power to order reinstatement or 
re-employment, his Honour said at 22: 

"If it be accepted, and as stated for the purpose of 
this exercise I do accept it, that the Commission has 
power to direct the former employer to re-employ the 
ex-employee, then there is clear jurisdiction for the 
Commissioner to embark upon the enquiry he first 
embarked upon in this case. There is, however, no 
express power in the Act to award "compensation" in 
this type of circumstance. And once the finding is made 
that the employee shall not be reinstated, then it seems 
to me that, even if the matter started off being an 
industrial dispute in the sense that it was a matter 
affecting or relating to the rights of employer and 
employee, the matter is no longer an 'industrial matter' 
as defined because the termination of that employment 
has been confirmed by the Commissioner's finding that 
he be not re-employed.... One can well understand an 
argument that the power to order re-employment 
connotes an ancillary power to award lost wages 
because the relationship of employer and employee is 
to be reactivated by the order that resolves that 
industrial dispute; but, whatever the merits of that 
argument, it seems to me that there is no argument to 
support a claim for compensation unrelated to the 
contract of employment just ended, at least in this case 
where the sole and only industrial dispute related to the 
way in which the former employer treated the particular 
ex-employee. 
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In my view, there is simply no nexus between an 
employer and a Union, concerned for an employee 
wrongly dismissed who is not reinstated, whatever the 
reason for the failure to direct re-employment, so as to 
say that an industrial matter still exists to found an 
order for the payment of anything, call it what one 
likes, to such an ex-employee where there is nothing 
else involved in the dispute. There is simply no live 
'industrial matter' to condition the making of such an 
order. There is no express power in the Act to justify 
such an order. Nor can I find any power by necessary 
implication." 

Rowland J also noted the comments of the Commission 
in Cliffs Mining (supra), to which I have earlier referred. His 
Honour expressed himself as having "some difficulty with 
that statement" and concluded at 22-23: 

"The resolution of an industrial dispute by an order 
reinstating or ordering the re-employment by a former 
employer of a recently dismissed ex-employee will, of 
course, cut across the accepted common law remedies. 
A Court of Equity would not normally grant such relief. 
The only basis, therefore, to justify such an order is that 
it does resolve that industrial dispute or, alternatively, 
the power to so order exists as a matter of construction 
of the Act or because it is necessarily implied in the 
Act. By parity of reasoning, it could be argued that the 
grant of alternative relief is open because that also 
apparently would resolve the industrial dispute. In 
logic, that may be accepted. It seems to me, however, 
that the difference between the two orders for relief is 
that in the first case the order for reinstatement or 
re-employment retains or reactivates the industrial 
basis for the dispute, ie the relationship of employer 
and employee. There is no such nexus involved with 
relief that does not retain that relationship. Where the 
dispute, like the present, is resolved solely on the issues 
in the dispute between the particular former employer 
with the particular ex-employee, there is no charter to 
make orders that are not part of a reactivated industrial 
relationship. Put another way, an order cannot be made 
which affects rights and obligations arising out of an 
industrial matter when the finding of the Commissioner 
has confirmed that the 'industrial' element involved 
has ended." (emphasis added) 

Is the Pepler Doctrine Restricted? 
In my opinion, the fate of this appeal lies in the answer 

to this question: was the Full Bench correct in confining 
Pepler to compensation for unfair dismissal? With great 
respect to the members of the Full Bench, I have come to 
the conclusion that they were in error. In my view the ratio 
decidendi of Pepler extends beyond unfair dismissal and 
covers redundancy. 

In my view, the judgments in Pepler suggest that the 
decision rests upon a point of principle, namely, that 
jurisdiction depends on the present or future existence of the 
employer/employee relationship. Unless, at the time when 
the application is made, the relationship actually exists, or 
is expected to come into existence in the future, or did exist 
and is to be restored, the key element of an "industrial 
matter" is missing. The very language of the judgments 
carries this implication. Particular regard should be had to 
those parts from the judgments which are underlined in the 
passages which I have set out earlier in these reasons. While 
it may be possible to say that the context of those statements 
in the reasons of Kennedy J might suggest that his Honour 
was referring specifically and solely to unfair dismissal, the 
same cannot be said of the reasons of Olney I and of 
Rowland J. 

There are a number of propositions which can be 
extracted from the judgments and which, in my view, point 
to the ratio of Pepler. 

1. The jurisdiction and powers of the Commission 
are limited to the terms of the Act. 

2. The powers of the Commission extend to those 
which are incidental and necessary to the exercise 
of the jurisdiction so conferred. 

3. The Commission is confined to dealing with an 
"industrial matter'' as defined. 

4. A claim that a dismissed employee should be 
reinstated or re-employed is an industrial matter. 

5. The power to award compensation to an employee 
whose contract of employment has been brought 
to an end is not a power at large. It can be 
exercised only as an incident to the restoration or 
re-activation of the contract of employment. 

In my opinion, there is nothing in earlier authority of a 
binding nature which is inconsistent with this conclusion. 
Slonim v. Fellows (supra) dealt with the jurisdiction to order 
reinstatement, not compensation, and it arose from a dispute 
in a jurisdiction which has a definition of "industrial 
matter" which is wider than that in the Act. Similarly, 
decisions under the South Australian legislation (which, of 
course, would not be binding) have no direct application 
because of the legislative context. Kwinana Construction 
Group Pty Ltd v. ETU (supra) can be explained on the basis 
that the power to order payment of wages from the time of 
dismissal was a power incidental to the power to make an 
order for reinstatement. In Princess Margaret Hospital v. 
HSOA (supra), the order for payment was made upon the 
worker presenting himself for work. In other words, once 
again the order for payment was an adjunct to the order 
reinstating the contract of employment. The point at issue 
in Totalisator Agency Board v. FCU (supra) was whether 
certain conditions should be inserted in an award, which 
conditions were to apply to retrenchment notices which 
might be served in the future. It seems to me that this is a 
very different situation to that with which we are confronted 
in this appeal. The provisions under consideration in that 
case applied to employees who were subject to the award, 
and who had, or might in the future have, a contract of 
employment. It was a provision of general application made 
prior to the termination of the contracts of employment to 
which it sought to attach. Accordingly, there is, in my view, 
nothing in earlier authority which would justify reading 
down the Pepler doctrine. 

I should also say that I have some difficulty with the 
distinction drawn by the Full Bench between a "dismissal" 
and a "redundancy". The foundation for the Pepler 
principle is that the relationship of employer and employee 
no longer exists. It seems to me not to matter whether the 
termination of that relationship occurs because the job no 
longer exists or whether the employer no longer wishes the 
particular employee to carry out the job. Each of those 
matters involves a deliberate decision by the employer in the 
context of the employee's contract of employment, in any 
event, it seems to me that to define redundancy in terms of 
the job being abolished (as the Full Bench did in this case) 
may be unnecessarily restrictive. The abolition of the job 
may be one instance in which redundancy occurs, but there 
may be other instances. A more encompassing definition of 
"redundancy" can await another day. 

In my opinion, there is, as Commissioner Fielding 
commented in Adelaide Timber (supra), something to be 
said for the proposition that the Commission should have 
jurisdiction to order redundancy payments in the circum- 
stances in question. However, the jurisdiction can only stem 
from the Act and in my view, Pepler is authority binding on 
the Commission denying the conferral of jurisdiction to 
award compensation for redundancy. 

Conclusion 
In my opinion, ground 1 has been made out. This 

conclusion makes it unnecessary to consider whether the 
order had the effect of varying the Award and, if so, whether 
the variation had been brought about in the manner 
contemplated by the Act. 

I would allow the appeal, set aside the order of the Full 
Bench and reinstate the order of Commissioner Parks made 
8 March 1991 dismissing the present respondent's applica- 
tion. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 26 of 1991. 

In the matter of an appeal numbered 26 of 1991, against 
the decision of the Full Bench of the Western Australian 
Industrial Relations Commission in matter Numbered 464 
of 1991 dated 29th day of October 1991. 

BETWEEN 
KOUNIS METAL INDUSTRIES PTY LTD, Appellant 

and 
TRANSPORT WORKERS' UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF AUSTRALIA, INDUSTRIAL 
UNION OF WORKERS, WESTERN AUSTRALIAN 

BRANCH, Respondent. 
BEFORE: 

MR JUSTICE ROWLAND ACTING PRESIDENT 
MR JUSTICE NICHOLSON. 

MR JUSTICE IPP. 
11th November 1992. 

Order. 
HAVING heard Mr R. Lilburne (of Counsel) for the 
Appellant, and having heard Mr A.J. Waddeil (of Counsel) 
for the Respondent, the Court doth order that the appeal be 
allowed, the order of Full Bench be set aside and the order 
of Commissioner at first instance be reinstated. 

J. G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and the Metals and Engineering 

Workers' Union—Western Australia. 
No. 624 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER O. K. SALMON. 

15 December 1992. 
Reasons for Decision. 

THE PRESIDENT: These are the reasons for decision of 
Commissioner Salmon and myself. 

This was an appeal by the abovenamed appellant, 
Newcrest Mining Limited, under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") against a declaration and order of the Commis- 
sion, constituted by a single Commissioner, made on 23 
April 1992, which, formal parts omitted, reads as follows 
(see page 10 of the appeal book (hereinafter referred to as 
"AB")):— 

"(1) That the criteria used in selection of those 
individuals named in the Schedule to the Memo- 
randum of Matters for Hearing and Determination 
in Matter CR 186 of 1992 was unfair and 
disciminatory (sic). 

(2) That the notices of termination issued on 16 
March 1992 to Mr T. Gutmann, Mr D. Deacy and 
Mr C. Stephenson be and are hereby rescinded." 

The appellant was an employer of persons and was the 
respondent at first instance to an application by the 
respondent unions herein alleging that the termination of 
three employees (those named above) and another employee 
were unfair. 

We should add that there was no appearance by or on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

Background. 
The appellant in this matter operates a gold mining 

operation at Telfer in the State of Western Australia. 
At all material times the appellant was the employer of 

three persons, Mr Theodor Gutmann, Mr Desmond Patrick 
Dominic Deacy and Mr Colin Stephenson, who, at all 
material times, were members of the respondent, the Metals 
and Engineering Workers' Union—Western Australia (here- 
inafter referred to as "the MEWU"). 

They were employed at the Telfer Gold Mine, as were 
about 300 people. Mr Gutmann was employed as a motor 
mechanic in the light vehicle workshop. Mr Deacy was 
employed as a boilermaker, and Mr Stephenson in the heavy 
duty workshop. They were employed pursuant to the Telfer 
Gold Mine (Production and Maintenance Employees') 
Award 1987. 

On 16 March 1992, notices of termination of their 
employment were given to those three gentlemen and to 29 
others, a total of 32. The termination of employment was by 
way of retrenchment. 

Application was made to the Commission, pursuant to 
.s.44 of the Act, No CR 186 of 1992. It was opposed by the 
appellant. 

The Schedule to the Memorandum of Matters for Hearing 
and Determination reads as follows (see page 9 (AB)):— 

"Mr T Gutman (sic), Mr C Petersen (sic) and Mr D 
Deacy of The Metal Engineering Workers' Union (WA 
Branch) and Ms M Titcomb of the Australian Workers' 
Union, Industrial Union of Workers, WA Branch were 
given notice of termination to take effect from the 10th 
of April 1992. The Unions seek a Declaration that the 
terminations would be unfair. 

Newcrest Mining Ltd says the terminations are a 
result of genuine redundancies and that there is no 
unfairness. The Company says no such Declaration or 
Order should issue." 

The Commission at first instance, as we have said, having 
heard and determined the matter pursuant to s.44 of the Act, 
made the declaration and order which is set out above. 

On 16 March 1992, the appellant gave notice to 32 of its 
employees, because their positions at Telfer Gold Mine had 
become redundant, and their contracts of service purported 
to be terminated by that notice. This was done at a meeting 
of employees at the site, the final decision having been made 
on 14 March 1992. 

This had been preceded that day by a statement from Mr 
John Thompson, General Manager of the Telfer Gold Mine 
(see page 34 (AB)), which was read to employees. 

A copy of the letter written to one of the retrenched 
employees, Mr Philip Longmore, appears at pages 35-36 
(AB). 

The letters to Mr Gutmann and Mr Deacy and others 
appear at pages 67-68 (AB). 

A letter to the Secretaries of both unions advising the 
names of the retrenched employees appears at pages 37-38 
(AB) and purports to be signed by Mr Thompson. 

The letters of termination advise, inter alia, that employ- 
ment will cease on 10 April 1992. We paraphrase the letter 
by saying that the retrenchments are said to have been 
necessitated as a consequence of factors including increas- 
ing production costs, declining ore grades, continuing 
depressed gold prices, and low employee turnover rates, 
which would otherwise have achieved the necessary 
reduction by natural attrition. It was not seriously in issue 
that retrenchments were necessary. 

In the end, an amount of five weeks severance pay plus 
two weeks pay per completed year of service calculated at 
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the rate of pay for 38 ordinary hours per week was paid to 
each retrenched person. Mr Donald Graham Bartlem, an 
MEWU organiser and a witness, described this as generous. 

The Telfer Gold Mine (Production and Maintenance 
Employees') Award 1987 provides in clause 25(3) as 
follows:— 

"In the event that an employee is made redundant 
pursuant to subclauses (1) and (2) of this clause he/she 
shall at termination be paid the equivalent of five 
weeks' ordinary pay plus two additional week's 
ordinary pay for each completed year of service." 

In addition, a job search workshop was organised and 
re-location costs were offered to be paid by the company. 
These were described as standard by Mr Bartlem in 
evidence. 

When this occurred there were discussions on site, then 
there was a s.44 conference, followed by the hearing and 
determination. The hearing commenced on 2 April 1992. 

The total workforce consisted of over 300 employees at 
the time, and the retrenchments occurred in a number of 
separate areas within the operation. Some members of the 
workforce were members of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers, and others were MEWU members. This appeal relates 
to MEWU members only. 

We will now describe the retrenchment process. 
Firstly, one out of six light vehicle mechanics (see page 

41 (AB)) was retrenched. That was Mr Gutmann who 
commenced employment on 22 November 1988. 

Next, out of the ten boilermakers, four were retrenched, 
including Mr Deacy (see page 42 (AB)). Mr Deacy had been 
employed for about 10 months in his said period of 
employment. Of those employees, Mr Eckhart had passed 
the retirement age, being 69 years old. 

In the heavy duty workshop, trades assistants were 
affected. There were nine employees of whom three were 
retrenched (see page 42A (AB)). Mr Stephenson had been 
employed for three and a half years. 

Mr Stephenson, Mr Deacy and Mr Gutmann all gave 
evidence. 

Eventually, when the matter came on for hearing, the 
three employees concerned, who were, as we have said, 
MEWU members, were the subject of the application. None 
of the three employees were interviewed before the 
retrenchments and none found out why he was selected for 
retrenchment from his employer until after the Commission 
at first instance had conducted a conference in the matter. 

At pages 39-42A (AB) there are several pages which set 
out the manner in which the appellant calculated what 
persons or persons from each group would be retrenched. 

Broadly described, it was done by allotting a number of 
points to be scored for each employee for a number of 
attributes or achievements, including length of service, 
attendance, lack or otherwise of a record of disciplinary 
action, marital status, whether there were dependent 
children or not, etc. The maximum score achievable by any 
employee was 1000. 

At pages 41-42A (AB) are the scores for each employee 
in relation to each such attribute or achievement which have 
been totalled up. 

Indeed, none received the document showing how the 
points were scored until 5.00 pm on 1 April 1992. 

Amongst light vehicle mechanics, Mr Gutmann scored by 
far the lowest score and that was 470.2. Amongst boilermak- 
ers, Mr Deacy scored the second lowest score. Amongst 
heavy duty workshop trades assistants, Mr Stephenson 
scored the second lowest score. The start date for one 
employee, Mr Alan Parker, was plainly incorrect. It would 
have increased his points for length of service were it 
correct. 

Mr Longmore could also have attracted, possibly, more 
points in respect of disciplinary matters. Indeed, Mr 
Longmore volunteered for redundancy. Mr Stephenson, too, 

had not been disciplined, formally at least, but Mr Longmore 
had. 

Mr Gutmann gave evidence that no one had ever told him 
that his work performance was poor, although he had scored 
the lowest possible score. 

In Mr Deacy's case, he gave evidence that a Mr Sam 
Budegee wished to volunteer to be made redundant instead 
of Mr Deacy. Mr Deacy's work performance assessment 
was poor. 

There are a number of other observations which one 
should make as to the background of this matter. 

The MEWU organiser, Mr Bartlem, said that there had 
been an excellent relationship between the unions and the 
appellant before these events, something bome out by the 
evidence of Mr Garry Shaun Martin, the Assistant General 
Manager at the Telfer Mine who had spent six and a half 
years at Telfer. 

Mr Bartlem observed that, had the employees been 
interviewed, it would have been a factor in making the 
process fair. He did not concede that interviewing 300 
employees prior to retrenchment would make for industrial 
dislocation. 

What is clear, too, from the evidence is this:— 
(1) Areas of the operation were selected for retrench- 

ment. 
(2) The performance rating was the subject of a 

subjective assessment. 
It was the view of the employer that voluntary redundan- 

cies create problems, because there might be too few or too 
many volunteers and the selection process would still have 
to occur. In any event, the employer wished not to adopt the 
voluntary system, because it wished to retain, as a matter of 
choice, its most efficient employees (see Mr Martin's 
evidence at page 257 (AB)). 

The exact cause of absenteeism should have been 
properly investigated. 

The performance rating was a subjective assessment (see 
Mr Martin's evidence). 

Mr Longmore might have been regarded on the assess- 
ment by 3.3 points as a more valuable employee than Mr 
Stephenson. However, there was some uncertainty about 
what were the correct figures (see page 279 (AB)). 

The process was admitted to be autocratic. It was kept 
secret and clearly, as we infer, because of a fear of industrial 
disputation which did, in any event, occur. 

As to the selection process, on Mr Bartlem's evidence, 
length of service, absenteeism, and instances of formal 
discipline were reasonable factors for the employer to look 
at. Work performance level and classification were reasona- 
ble, too, to take into account. Methods of determining 
absenteeism and work performance levels were criticised by 
Mr Bartlem. 

From Mr Martin's evidence come the following facts as 
to the selection process:— 

(1) The amount of points one gets for length of service 
is a direct function of the start date of the longest 
serving employee and is entirely a random matter. 

(2) As to the cases of Mr Longmore and Mr Parker, 
3.3 points might separate them, and in the light of 
the paperwork the disciplinary action for Mr 
Longmore ought not to have been included. 

(3) A number of features of the formula were arbitrary 
(see page 282 (AB)), including the construction of 
the formula in regard to disciplinary action and 
work performance. 

Nonetheless, the process was not unfair, because the 
formula extended to everyone. 

There was evidence, too, from Mr Robert Bruce Goodwin 
directed to establishing unsatisfactory attitudes and/or 
performance on the part of the three employees concerned 
in the application. 
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Submissions. 
Both Mr Dixon (of Counsel) and Mr Schapper (of 

Counsel) made a number of submissions to us. We will 
attempt to summarise them hereunder. 

Mr Dixon's submissions, summarised, are as follows:— 
(1) That, at first instance, no challenge was made to 

the number of positions which had become 
redundant, nor to the right of the appellant to 
select the persons employed by it whom it would 
terminate. 

(2) That there was no challenge to the fact that one 
out of six, four out of 10, and three out of nine 
from the three groupings had to go. 

(3) That AMWSU and Another v. Australian Ship- 
building Industries (WA) Pty Ltd 67 WAIG 733 
(the ASI Case) applied, and the principles and 
tests set out there were what applied. In that 
respect, there was no reason to distinguish the two 
decisions. 

(4) In that case, as Mr Dixon submitted, there was, as 
Brinsden J observed, the need for retrenchment in 
the workforce of the respondent arising from 
economic pressures in the shipbuilding and repair 
industry as a result of which the respondent was 
compelled to select for retrenchment a number of 
employees in its drawing office and painting and 
steel sections. (It is inappropriate to outline the 
facts of that case and the reasons for decision 
here). 

In that case, there was a selection after 
management personnel had conducted an analysis 
of classifications and areas of work and after 
consideration of the work performance and atti- 
tude, absenteeism and time keeping records of 
employees as reported by their supervisors, and 
eight persons were retrenched. 

There were no discussions beforehand with the 
unions. In the end, the unions applied for 
re-employment of four tradesmen's assistants, a 
painter and a storeman. 

Brinsden J held at page 734, after observing that 
the principle in Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 at 386 (the Undercliffe 
Case) applied, as follows:— 

' 'Where the ground for dismissal is redun- 
dancy it would be expected that the burden 
of establishing that ground would lie upon 
the employer but having discharged that 
burden it would be up to the employee or the 
union acting on his behalf to discharge the 
burden that the exercise of the employer's 
right of dismissal had been exercised harshly 
or oppressively against the particular em- 
ployee as to amount to an abuse of that right, 
bearing in mind of course the provisions of 
section 26(1) of the Act that in the exercise 
of its jurisdiction the Commission shall act 
according to equity, good conscience, and the 
substantial merits of the case without regard 
to technicalities or legal forms." 

His Honour said at page 735:— 
''When discussing both employees he (the 

learned President) said that their employment 
having been terminated by reason of true 
redundancy it was upon the appellants to 
satisfy the Commission that the dismissals 
were not fairly made because other workers 
were more appropriate for selection." 

In the end. His Honour said that since the test was 
whether the respondent had exercised its right to 
terminate the employment of the two men harshly 
or oppressively, so as to amount to an abuse of that 
right, the conduct was to be measured by 
examining the situation of the two men relative to 
other employees who were not dismissed. The 
comparative test was the only sensible test to 

make if it was to be shown that the particular 
dismissals were harsh or oppressive. 

(5) We were also taken to what Rowland J said at 
page 739. It was submitted that that was the proper 
test to apply in the circumstances. 

(6) As a result of that decision, and that of the Full 
Bench at first instance, it was submitted that 
where a situation has arisen where redundancies 
are necessary, and it was necessary to terminate 
the services of a number of employees, then, 
firstly, it is management's prerogative to decide 
who should go. Secondly, that right may not be 
exercised harshly or oppressively. Thirdly, the 
only legitimate basis upon which the Commission 
can determine that issue, namely whether the right 
to choose who to dismiss, is to be satisfied on the 
probative evidence that someone else ought to 
have gone. (The effect of the Commission's 
decision was to order reinstatement). 

(7) What had occurred was that the Commission at 
first instance came to the view that the right of the 
employer, which was recognised, namely to 
dismiss, was unfairly or oppressively exercised. 

(8) The Commission could only reach such a decision 
if there was a proper finding that the dismissal was 
harsh or oppressive, and, in order to do so, the 
logical and binding view of the decision in the ASI 
Case {op cit) was that such a conclusion could 
only be reached if it were grounded in a finding 
that the termination of the three employees was 
unfair in comparison with the other employees. 

(9) The Commission erred in failing to make any 
finding that the dismissals were unfair by compar- 
ison with other employees. 

(10) There was no evaluation to determine who ought 
to have gone out of the three groups identified. 

(11) There was no evaluation of whether the points 
distributed and the manner in which the company 
arrived at its decision resulted in the wrong 
employees being chosen from amongst the three 
groups, and the failure to make such a finding led 
the Commission into error. 

(12) It was submitted, further, that by failing to apply 
the proper test, and by failing to have regard for 
relevant considerations, namely that such a com- 
parison had been carried out and demonstrated, 
and failing to determine that the evidence did not 
support any conclusion of unfairness by compari- 
son to others, the Commission erred. 

(13) The Commission distinguished the ASI Case (op 
cit), but the issues being determined in the ASI 
Case (op cit) were materially no different from 
what was before the Commission at first instance. 

(14) The Commission erred in terms of grounds 1(a) 
and 1(b) (see AWU v. Poon Bros (WA) Pty Ltd 
(1983) 4IR 394 and CWAI v. FMWU and Others 
69 WAIG 3219). 

(15) There was some subjectivity in the assessment, 
but there was some reference, too, to these matters 
on the file. 

(16) As to absenteeism, this was a very relevant 
consideration because the least reliable employee 
is the one least often at work. 

(17) There was no finding that the length of service was 
wrongly taken into account. 

(18) There was no finding of manipulation, although 
the Commission at first instance said that manipu- 
lation could change the outcome. 

(19) The comments of the Commission were made in 
a vacuum. 

(20) The tests to be applied were not applied. The tests 
to be were not satisfied. 

(21) To fail to consult does not of itself render the 
dismissal unfair. In any event, procedural unfair- 
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ness does not render it unfair. The AS I Case (op 
cit) referred to matters of consultation. 

(22) At no time did the Commission at first instance 
find that other criteria ought to have been used, or 
that wrong criteria were used, and that this 
resulted in an unfavourable exercise or unfair 
exercise of the employer's right. 

(23) As to ground 5, the submissions were as fol- 
lows:— 

(a) The Commission accepted the company's 
witnesses as truthful and honest. 

(b) Mr Martin kept the steps a secret (see page 
294 (AB)). 

(c) Having found that the witnesses for the 
company were honest and truthful, it failed 
to give proper effect to what they said, 
including the generous severance pay and the 
measures made available to assist the em- 
ployees in its determination as to whether the 
dismissal was unfair. 

(d) The Commission was not critical of their not 
going down the voluntary redundancy route. 

Mr Schapper submitted, summarised, as follows:— 
(1) That the employer departed from the policy of 

consulting with the unions and having their 
participation in decision making. 

(2) Over an extended period prior to 16 March 1992 
the appellant had been planning the redundancies. 

(3) Mr Martin agreed that the company had acted 
deceptively (see page 262-263 (AB)), that the 
redundancies were effected in an autocratic 
manner (see page 282 (AB)), and it was submitted 
that there was no opportunity to the union or those 
redundant to contest the method used. 

(4) In an ordinary case, it was submitted that that 
would be unfair. 

(5) There were 32 employees dismissed partly on the 
basis of their performance at work, and partly on 
other bases. 

(6) Mr Martin (see page 264 (AB)) saw retrenchments 
as totally different from other methods of termina- 
tion. 

(7) Mr Stephenson said that some of the information 
about Mr Longmore was wrong so that if it were 
wrong Mr Stephenson should not have gone. 

(8) In addition, Mr Longmore wanted to be made 
redundant. 

(9) It was submitted that this was an arbitrary or 
random selection process. 

(10) We were referred to Corkrey v. General Motors- 
Holden's Ltd (1986) SAIR 531, which Mr 
Schapper told us was apposite authority. 

(11) In this case, the manner of the dismissal was so 
unfair that one cannot reach any conclusions other 
than that the dismissal was unfair. 

(12) The ASI Case (op cit) turns on its own facts, and 
because of the autocratic and authoritarian manner 
in which these dismissals had been effected, the 
whole process was irretrievably tainted with 
unfairness and they had to be put back on. 

(13) We were referred, loo, to Hemmings and Others 
v. CPS Credit Union (Nos 941, 942, 943 and 944 
of 1991), delivered on 19 June 1992 (Full 
Industrial Commission of South Australia). In that 
case there was restructuring resulting in redun- 
dancy, and this had been under consideration for 
some 15 months but no warning of impending 
dismissal was given. In that case, at page 5, the 
Full Industrial Commission of South Australia 
was called upon, inter alia, to find that the period 
of notice or payment was unreasonable. The 
Commission was critical of the employer failing 
to alert the workers to the potential for retrench- 
ment. However, it was not a ground of appeal in 

the matter, and, notwithstanding some criticism of 
a severe kind, the appeal was dismissed. 
Reasons for Decision at First Instance. 

The Commission at first instance held the following, 
summarised:— 

(1) There was a submission by Mr Schapper that the 
issue in the ASi Case (op cit) was who should go 
and who should stay. There was no issue of 
fairness or otherwise. 

(2) The Commission did not directly apply it, but 
even if it were in the case of Mr Stephenson 
because of arithmetical errors and the wish of Mr 
Longmore to go, it was unfair to Mr Stephenson. 

(3) The Commission found that Mr Stephenson. Mr 
Gutmann and Mr Deacy were truthful and honest 
witnesses, as was Mr Bartlem, the MEWU 
witness, together with Mr Wilson and Mr Good- 
win, 

(4) There was a flaw in the formula to deal with 
absenteeism by artificially distributing absences 
across every month taking no account of genuine 
sickness. 

(5) All in all, the product of Mr Martin's assessment 
was arbitrary because one gathers from the 
number of subjective assessments, (eg) work 
performance, that the system was open to manipu- 
lation. 

(6) The Commission concluded that the system was 
deficient. He found that there were no consulta- 
tions involving the unions. 

(7) The Commission found that the union and its 
members were lulled into a false sense of security. 

(8) In the end, the Commission found that the ASI 
Case (op cit) was not particularly concerned with 
the issue of preferring one person over another. 

(9) In addition, it held that there had been a change 
of industrial philosophy and practice since that 
case was decided. 

(10) The Commission held that it did not mean that the 
ratio in the Undercliffe Case (op cit) did not apply, 
or that the employer's decision, did not stand, 
unless it was established to be harsh and oppres- 
sive. 

(11) The Commission held that voluntary redundancy 
was not followed, but that a course was followed 
which was industrially unfair, in that it was taken 
in secret, it was taken in misleading circumstances 
with autocracy and based on arbitrary considera- 
tions, and for those reasons it was unfair (see page 
27 (AB)). 

(12) In the circumstances, the Commission found that 
the three persons named in the schedule in effect 
were unfairly dismissed. 

Conclusions. 
The appeal herein was against a discretionary decision 

which the grounds of appeal allege miscarried. 
It should be understood, however, that an appeal tribunal 

such as this is entitled to draw inferences of its own from 
the primary facts (see Warren v. Coombes and Another 53 
ALJR 293). 

It was a discretionary decision as that is defined in Norbis 
v. Norbis 65 ALR 12, and it is for the appellant to establish 
that there was a miscarriage of the discretion on the basis 
of House v. The King 55 CLR 499, as applied in RR1A v. 
AWU 67 WAIG 320 (the Acosta Case) amongst others. The 
Undercliffe Case (op cit) principles apply to the question of 
unfairness. 

These were retrenchments, (ie) the employees became 
redundant because their jobs were abolished. Their dismiss- 
als were nonetheless alleged to be unfair. 

These were not wrongful dismissal cases in the sense of 
dismissal for cause rather than dismissal because of a 
downturn in work which must involve other criteria (see the 
ASI Case (op cit) per Rowland J at page 739). Indeed, 
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redundancies, at least industrially, are a completely different 
industrial animal, if not a different legal animal (as to the 
latter situation see Kounis Metal Industries Pty Ltd v. TWU 
(Appeal No 26 of 1991) (unreported) delivered on 6 
November 1992 (IAC)). 

We will outline the facts of the ASI Case (op cit) and the 
dicta of their Honours briefly hereunder. 

What the majority said in that case was that the appellant, 
whose members had been dismissed, had an obligation to 
demonstrate that the dismissals were unfair by comparison 
with other employees. 

As in this case, there was no dispute as to the fact that 
a number of workers were required to be made redundant. 

It was central to the appellant's case that, relying on the 
ASI Case (op cit), the respondent, because these termina- 
tions arose from a true redundancy, was required to satisfy 
the Commission at first instance that the dismissals were not 
fairly made because other workers were more appropriate 
for selection. In other words, there had to be probative 
evidence that there were employees who should have been 
made redundant in lieu of the three (and each of them), the 
subject of this application, who in fact were. 

The Commission at first instance distinguished that case 
and we were invited by Mr Schapper so to do. Mr Schapper 
invited us to do so on the basis that there was so much 
unfairness about the process that there ought to be 
reinstatements ordered. 

The Commission at first instance expressed the opinion 
that industrial relations had altered so substantially that the 
ASI Case (op cit) was not a case which was applicable. 

The appellant's submission and case was, of course, that 
nothing unfair had occurred. 

The onus lay upon the applicant to establish those facts 
upon the balance of probabilities on which to invite the 
Commission to find that there had been an unfair dismissal 
( ee the ASI Case (op cit) per Brinsden J at page 734, citing 
the Undercliffe Case (op cit)). 

The question does not involve an investigation of the legal 
rights of the employer and employees, but a question 
whether the legal right of the employer has been exercised 
so harshly or oppressively against an employee as to amount 
to an abuse of that right. His Honour said. 

His Honour went on to hold that where the ground for 
dismissal is redundancy it would be expected that the burden 
of establishing that ground would be upon the employer, but, 
having discharged that burden, it would be up to the 
employee or the union acting on his/her behalf to discharge 
the burden that the exercise of the employer's right of 
dismissal had been harshly or oppressively exercised against 
the employee so as to amount to an abuse of that right, 
bearing in mind the requirement of s.26(l) of the Act that 
in the exercise of its discretion the Commission is required 
to act in accordance with the equity, good conscience and 
the substantial merits of the case. 

In this case, as in the ASI Case (op cit), it was not in 
dispute that there had to be a reduction in the number of 
persons employed. 

There was no dispute as to areas from which the 
redundancies were to be selected. 

In our opinion, what Olney J said was generally to the 
same effect as Brinsden J had to apply in the ASI Case (op 
cit) (see page 737); what the claimants had to do was to 
demonstrate through their unions that it was unjust and 
inequitable that their services should be terminated. 

Part of the equity, good conscience and substantial merits 
of the case are the interests of other persons who may not 
have been made redundant, in our opinion. 

The only question was whether the claimants, through 
their unions, had demonstrated that it was unjust or 
inequitable that their services should be terminated. 

It was implicit in each case that if the employee in 
question was not to be sacked, then someone else would be. 
It seems to us that it is not only just and equitable, but 
patently obvious, that in a situation where there was a 
necessary reduction in the workforce the person who 

complains that he/she is selected must demonstrate that 
some other person should have been selected before him/her. 
That is what we understood Olney J to say. 

We now turn to the question of unfairness arising because 
of a failure to give warning, and every effect that might have. 

We were referred to the dicta of Stanley J in Corkrey v. 
General Motors-Holden's Ltd (op cit) at pages 538-539 
where he said: 

"In the current climate of industrial relations any 
reasonable employer who is seeking to retrench or 
make redundant part of his workforce should endeavour 
to follow certain basic principles, particularly where 
the employees are represented by a recognised union. 
These may be summarised as follows: 

(a) The employer will give as much warning as 
possible of impending redundancies so as to 
enable the union and the employees who may 
be affected to take early steps to inform 
themselves of the facts, to consider possible 
alternative solutions and if necessary to find 
alternative employment either with the em- 
ployer or elsewhere. 

(b) The employer will consult with the union to 
seek to establish the criteria to be applied in 
selecting the employees to be made redun- 
dant. 

(c) In attempting to decide the criteria to be 
applied attention should be paid to such 
matters as length of service, efficiency, 
experience and attendance records where 
such matters can be objectively checked, and 
do not depend so/efy on the opinion of the 
person making the selection. 

(d) The employer will then seek to see that the 
selection is made fairly in accordance with 
the established criteria and will consider any 
representations that may be made in respect 
of the selection. 

(e) The employer will seek to see whether 
instead of dismissal the employee can be 
offered alternative employment. 

The intent is that where redundancies or retrench- 
ments must unfortunately occur, the impact should, as 
far as is humanly possible, be minimised, so that the 
employees directly concerned can see that the selection 
process has been carried out fairly. A departure from 
those principles without good and just reasons may 
well lead to the conclusion that the dismissal should be 
regarded as harsh, unjust or unreasonable, even if 
economic or other valid considerations make the 
redundancies necessary." 

In that case, a voluntary redundancy process was set in 
place without the company having proposed nor established 
a consultative process. 

The voluntary scheme fell some 150 workers short of its 
target. 

His Honour, Stanley J, concluded that even if all of the 
processes in the chain of events which led to the appellant's 
dismissal had been given all due proper consideration, then 
the employee concerned would in all probability still have 
been retrenched as and when he was. He therefore suffered 
no real injustice. 

In Hemmings and Others v. CPS Credit Union (op cit), 
the Full Commission considered four appeals from decisions 
of the Full Commission referred to in FCU and Another v. 
Victorian Employers Federation and Others 54 ALR 489 at 
511. Wilson J observed:— 

' 'These effects may be minimized by appropriate 
planning in advance. What the award recognizes is that 
while the responsibility for making decisions falls on 
the employer alone, he must allow for some participa- 
tion by the Union and employees in the planning 
process. That process must be shared. This is why the 
machinery of notifying and supplying information is 
important; it is the essential prerequisite to appropriate 
consultation. Such consultation is a natural expression 
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of the industrial relationship of employer and employee 
in the face of technological change. Viewed in this 
light, the award is within power. Consultation between 
employers and employees, preceded by the distribution 
of adequate information is not only sensible but 
essential if commerce and industry are to meet the 
challenge of progress in a spirit of harmony and with 
some regard for human dignity." 

Mr Schapper submitted that those observations were 
applicable to this case, and we, with respect, agree. 

They also applied Corkrey v. General Motors-Holden's 
Ltd (op cit). 

However, the question at issue was whether the amounts 
paid were reasonable. In this case, that was not in issue in 
any serious way on the evidence. 

It was not a ground of appeal in Hemmings and Others 
v. CPS Credit Union (op cit) that the conduct of the 
employer in failing to alert the employees to the potential 
for retrenchment created unfairness. That failure was said 
by the Commission to be a matter of concern. 

The genesis of industrial law attitudes to redundancy in 
recent years in troubled economic times has been the Federal 
Termination, Change and Redundancy Case (1984) 8 IR 34 
and Supplementary Decision ((1984) 9 IR 115). These 
provided for consultation, as does the Metal Trades 
(General) Award 1966. No 13 of 1965, following the 
decision of the Commission in Court Session in AMWSU 
v. Anchorage Butchers Pty Ltd and Others 66 WAIG 580. 

In this case, the evidence for the appellant at first instance 
was that the manner in which the redundancies were 
approached was autocratic. No warning was given. No prior 
consultation occurred with employees or unions. It is quite 
clear that this, on the evidence, was so. 

It is clear, too, that this was not done, at least in part, 
because there was a fear of industrial dislocation. That 
dislocation occurred after the notice of retrenchments was 
given anyway. 

Clause 25 of the Telfer Gold Mine (Production and 
Maintenance Employees') Award 1987 refers to redun- 
dancy. It requires, inter alia, that the employer shall give one 
month's notice to the union of which an employee is a 
member if it is intended to terminate the services of such 
employee on the ground that he/she is redundant (see clause 
25(2)). 

That notice was given, but there was no prior consulta- 
tion, (ie) prior to the giving of the notice. 

Indeed, the employees, the subject of these proceedings, 
knew nothing of the process whereby they were selected 
until the commencement of the hearing and determination 
of the application at first instance. 

It is fair to say that the manner in which these 
retrenchments occurred without consultation and the oppor- 
tunity for employees to challenge the method of selection 
was palpably unfair. The dicta in Corkrey v. General 
Motors-Holden's Ltd (op cit) supports this view if support 
were needed. Whether an employer adopted procedures 
which were fair to the employee is an element in 
determining whether the dismissal was harsh or unjust. In 
some cases, this can be a most important circumstance (see 
per Kennedy J in Shire of Esperance v. Mouritz (No 1) 71 
WAIG 891 at 895). On the basis of that dictum, this 
unfairness is and was a valid consideration. However, it is 
arguable that in the case of a redundancy, failure to consult 
is more than mere procedural unfairness, but a significant 
indicator of unfairness (see Corkrey v. General Motors- 
Holden's Ltd (op cit)). 

We now turn to the method of selection. Part of it was 
based on subjective judgments as it practically had to be, but 
not all. 

In Corkrey v. General Motors-Holden's Ltd (op cit), 
Stanley J was of opinion that such matters as length of 
service, efficiency, experience and attendance records, 
where such matters can be objectively checked and do not 
depend solely on the opinion of the person making the 
selection, should be paid attention to in deciding the criteria 
to be applied. In this case, that was done. Some criteria did 

depend solely on the opinion of one person. Others did not. 
However, no representations in respect of selection were 
made or permitted to be made. 

As to the selection process and the formula used, there 
was some arbitrariness admitted, but the major criteria 
applied were said to be valid by Mr Banlem. 

Some errors were made. Some evidence of the personal 
assessment of their employees was adduced through Mr 
Goodwin. However, it does not appear to have been put to 
the appellants when they gave evidence. 

In our opinion, however, the respondents did not establish 
that the criteria used were so arbitrary or unfair that 
retrenchment of Mr Stephenson, Mr Gutmann and Mr Deacy 
would not have occurred in any event. Admittedly there 
were some errors. However, they were not conducive. 

It was submitted that the retrenchments were unfair 
because there could have been voluntary retrenchments. 
However, Mr Martin answered that when he said that 
depending on how many or how few volunteered, there 
would still require to be a selection process. Corkrey v. 
General Motors-Holden's Ltd (op cit) is an example of that 
problem. 

It would seem to us that this whole process, were it 
regarded as unfair, should have been challenged as a 
process. 

However, if three persons out of 32 come to the 
Commission and say that the process was unfair from an 
industrial point of view, then they have to establish that their 
being made redundant was unfair. That really means 
establishing that three other persons should have been 
selected since the need for retrenchments, and retrenchments 
in particular work areas, was not challenged. 

That involves applying the Undercliffe Case (op cit) as 
cited by Brinsden J in the AS I Case (op cit), which is not 
distinguishable on its material facts, and by which it goes 
without saying we are bound (see the approval of the ASI 
Case (op cit) in Gromark Packaging v. FMWU (Appeal No 
25 of 1991) (unreported) (IAC) per Franklyn J at pages 8-9 
with whom Nicholson and Owen JJ agreed). 

However, whatever tests have been developed cannot, it 
seems to us, prevent the Commission from deciding an 
industrial matter in accordance with s.26(l)(a) of the Act, 
(ie) according to the equity, good conscience and substantial 
merits of the case. 

In our opinion, there is much to be said for the opinion 
expressed in Corkrey v. General Motors-Holden's Ltd (op 
cit) that where there is a failure to consult the whole 
redundancy process should be considered unfair and set 
aside. However, we are not persuaded that that is the law 
in this State, having regard to Shire of Esperance v. Mouritz 
(op cit). 

The Commission at first instance did not determine the 
crucial question which is whether the three employees had 
through the respondents established that it was unfair to 
retrench them in comparison with others, and in that it erred. 

In addition, whilst the Commission decided that the 
process was unfair, because of arbitrariness, no evidence 
was before it, the onus being on the applicants to establish 
that there was an alternative process which could not be 
arbitrary and still be effective. 

The evidence of Mr Martin, which was accepted, was that 
a voluntary redundancy scheme was unsatisfactory. 

For those reasons, the exercise of discretion miscarried. 
The appeal will be upheld and the order made at first 
instance quashed. 

CHIEF COMMISSIONER COLEMAN: I have had the 
benefit of reading the Hon President's draft reasons for 
decision with which I agree. 

The appeal goes to the effect of the order reinstating three 
(3) employees in employment in the absence of a finding of 
unfair dismissal. The application of criteria by which the 
appellant identified employees whose services were to be 
terminated under notices of retrenchment, while giving rise 
to elements of procedural unfairness, does not in my view, 
render the terminations harsh or unjust (Shire of Esperance 
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v. Mouritz 71 WAIG 891). It was not established in the first 
instance that other employees were more appropriate for 
selection for redundancy (AMWSU and Another v. Austra- 
lian Shipbuilding Industries (WA) Pty Ltd 67 WAIG 733). 

The appeal should be upheld and the order quashed. 

THE PRESIDENT: The appeal will be upheld and the order 
made at first instance quashed. 

Order accordingly. 
Appearances: Mr H J Dixon (of Counsel) and with him 

Mr T H F Caspersz (of Counsel) on behalf of the appellant. 
Mr D H Schapper (of Counsel) on behalf of the Metals 

and Engineering Workers' Union—Western Australia. 
No appearance by or on behalf of The Australian 

Workers' Union, West Australian Branch, Industrial Union 
of Workers. 
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Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and the Metals and Engineering 
Workers' Union—Western Australia. 

No. 624 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER O.K. SALMON. 
24 December 1992. 

Supplementary Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

On the speaking to the minutes in this matter, it was 
submitted by Mr Schapper (of Counsel) that the Minutes of 
Proposed Order should be amended so that, in final form, 
there would be an order that the matter be remitted back to 
the Commission at first instance so that the Commission at 
first instance could deal with it according to the reasons for 
decision of the Full Bench. His submission was that the 
Commission at first instance had declined to find in 
accordance with AMWSU and Another v. Australian 
Shipbuilding Industries (WA) Pty Ltd 67 WAIG 733 (the 
ASI Case) whether the three persons concerned were of a 
fair selection. 

However, as we observed in our reasons for decision, the 
Commission, in fact, declined to follow the ASI Case (op 
cit). The Commission still ordered that the notices to the 
three persons be rescinded. It erred in law, for the reasons 
we set out, in so doing. That error in law required whether 
the point was a denial of fairness in procedure or not that 
the decision be quashed (see RRIA v. AMWSU 70 WAIG 
2083 (LAC)). 

In any event, as Mr Caspersz (of Counsel) submitted, we 
had already decided the matter and clearly decided what our 
order would be. 

The proposed amendment was not one which could arise 
on a speaking to the minutes. 

The order has issued in terms of the Minutes of Proposed 
Order. 

Appearances: Mr T H F Caspersz (of Counsel) on behalf 
of the appellant. 

Mr D H Schapper (of Counsel) on behalf of the Metals 
and Engineering Workers' Union—Western Australia. 

No appearance by or on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and the Metals and Engineering 
Workers' Union—Western Australia. 

No. 624 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER O.K. SALMON. 
22 December 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 11th day of August 1992 and having heard Mr 
H J Dixon (of Counsel) and with him Mr T H F Caspersz 
(of Counsel) on behalf of the appellant, Mr D H Schapper 
(of Counsel) on behalf of the Metals and Engineering 
Workers' Union—Western Australia, and there being no 
appearance by or on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers, and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 15th 
day of December 1992 wherein it was found that the appeal 
should be upheld, and this matter having come on for a 
speaking to the minutes on the 21st day of December 1992, 
and having heard Mr T H F Caspersz (of Counsel) on behalf 
of the appellant, Mr D H Schapper (of Counsel) on behalf 
of the Metals and Engineering Workers' Union—Western 
Australia, and there being no appearance by or on behalf of 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, and the Full Bench having 
determined that supplementary reasons for decision will 
issue at a future date, it is this day, the 22nd day of 
December 1992, ordered as follows:— 

(1) That appeal No 624 of 1992 be and is hereby 
upheld. 

(2) That the decision of the Commission in applica- 
tion No CR 186 of 1992 made on the 23rd day of 
April 1992 be and is hereby quashed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Mendex Pty Ltd t/a Mair and Co Maylands. 

No 404 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
17 November 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal under $.49 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") against the decision of the Commission at first 
instance, constituted by a single Commissioner. The 
decision was given on 16 March 1992. 
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The appeal commenced by notice of appeal filed on 
27 March 1992. The appeal was listed for hearing before the 
Full Bench on 24 September 1992. 

In the beginning, the Commission held that the applica- 
tion be discontinued on the basis that the claim was two 
years old. The applicant had the opportunity to pursue it on 
an earlier occasion. 

The declaration of service of the notice of appeal herein 
is dated 27 March 1992, but for some reason or other the 
matter was not listed before us firstly until 17 July 1992. 

On 24 September 1992, Mr Crossley, who appeared as 
agent for the appellant, sought that the matter be adjourned 
sine die because he was instructed to discontinue proceed- 
ings. Mr Murray (of Counsel), who appeared for the 
respondent, did not oppose that application. 

However, that discontinuance cannot come about until the 
question of costs are dealt with. 

Mr Murray made application in the circumstances for 
costs. He did so under s.27(l)(c) of the Act which entitles 
the respondent to claim costs and expenses, but not the costs 
of any legal practitioner. 

The question of whether there ought to be costs or not will 
be required to be dealt with under s.26 of the Act, the 
exercise of the discretion of the Full Bench. 

Mr Murray's submissions were based on the following:— 
(1) That as at 30 June 1992 they sought clarification 

as to whether this matter was to proceed or not and 
were told that it was still proceeding. 

(2) Effectively before the Commission on 24 April 
1991, before Negus C, and by consent, as a 
consequence of that conference, the matter was 
dismissed. 

(3) The Commission was entitled to look at the 
antecedents of this matter as a discretionary matter 
and to deal effectively with three appearances 
before this Commission, all of which have ended 
up nowhere and resulted in an application to 
adjourn whilst the matter is to be discontinued. 

(4) Mr Murray submitted that notwithstanding that 
the bill of costs claimed whilst in relation to 
matters before the Commission at first instance, 
in even the discontinued matter, that the Full 
Bench had power to order costs. 

Mr Crossley made the following submissions:— 
(1) He referred us to Ordish v. Leeming and Sons 

(1988) 68 WAIG 882, and to Conza v. Watson 
(1990) 70 WAIG 2412 and submitted that Fielding 
C had questioned the need for Counsel in matters 
in that decision. 

(2) Mr Crossley also challenged quantum. 
(3) He submitted that Fielding C submitted that the 

costs claimed must relate completely to the matter 
in question. It was submitted that that was not the 
case here. 

Firstly, we should observe that the appeal in this matter 
was made by the appellant against the decision of the 
Commission at first instance. 

No appeal lies on the part of the respondent against any 
decision of the Commission constituted either by Negus C 
or Beech C. 

In particular, there is no appeal here against any decision 
by the Commission, constituted by a Commissioner, to order 
costs or not; nor was it ever submitted to us that any such 
application had been made at first instance. 

The jurisdiction of the Full Bench on appeal is purely a 
jurisdiction under s.49 of the Act on appeal, and, in the 
absence of any appeal against any decision of the Commis- 
sion as to costs, we have no jurisdiction to make any order 
as to costs claimed in relation to any matter before the 
Commission at first instance. 

If it is competent to order costs, it is in relation only to 
the appeal in these proceedings. It would mean that only 
those matters which relate to the decision of the Commission 
of 16 March 1992 could rightly be claimed, and, in fact, 

subsequent to that date. That is that the only amount 
claimable is from 2 April 1992 to 22 September 1992 
inclusive, which is a total amount of $20.00. 

Costs signifies the sum of money to which the court 
orders one party to pay to another party in respect of the 
expense of litigation incurred. Except where specifically 
provided by statute or by rule of court, the costs of 
proceedings are in the court's discretion. 

In civil litigation they normally follow the event (see 
Halsbury's Laws of England (4th Edition), vol 12, para 
1108). That is the normal definition. 

"Costs" includes fees, charges, disbursements, expenses 
and remuneration (see Halsbury's Laws of England (4th 
Edition), vol 37, para 712). Costs chargeable under party and 
party taxation are all that are necessary to enable the adverse 
party to conduct the litigation and no more (see Smith v. 
Buller (1875) LR 19 Eq 473 at 475). 

The general policy in industrial jurisdictions is that costs 
ought not to be awarded, except in extreme cases. 

In this case, we are concerned with s.27(l)(c) of the Act. 
S.27(l)(c) gives a discretion to the Commission clearly 
conferred by the use of the word "may" (see s.3 and s.56 
of the Interpretation Act 1984) to order any party to the 
matter to pay to any other party costs and expenses, 
including expenses of witnesses as are specified in the order. 
No costs are to be allowed for the services of any legal 
practitioner or agent. 

The question is what does the phrase "costs and 
expenses" mean? "Costs", as defined above, includes all 
of the expenses. No costs are allowed for the services of a 
legal practitioner or agent. Thus, the professional costs 
element is eliminated. 

So then what are costs? It would seem to us that "costs 
and expenses" must, without the distinguishing ingredient 
of legal or professional costs, be read as a phrase which 
means all of the cost and expense which the applicant under 
s.27(l)(c) is entitled to claim. It seems to us that this can 
only be done on a party and party basis. 

The application, too, must be determined under s.26 of the 
Act. However, part of that equity and good conscience 
includes what is settled law in industrial matters that costs 
ought not to be awarded, except in extreme cases, (eg) where 
proceedings have been instituted without reasonable cause 
(see Hospital and Benevolent Homes Award (1983) AILR 
409 where costs were awarded in a matter where the 
applicant terminated the proceedings after putting the 
respondent to the expense of defending without obtaining an 
order). 

That occurred in this case, notwithstanding an inquiry of 
the appellant as to whether the matter was proceeding made 
in June 1992, as we have observed above. 

It would be a proper exercise of discretion, in the 
circumstances of this matter, to make an order for costs to 
be paid by the appellant for that reason, having regard, too, 
to the fact (although not essentially) that there were early 
proceedings before Negus C which were sought to be 
renewed by proceedings before Beech C. 

Before us. Counsel represented the respondent, instructed 
by Solicitors. That was so, too, before Beech C at first 
instance when he held that it was not in the public interest 
that the claim proceed, a decision in effect borne out by what 
the appellant now seeks to do. 

That brings us to the claim for costs themselves. The only 
competent claim relates to the period after the decision and 
order at first instance issued, (ie) on and after 16 March 
1992. All other claims are not matters for the Full Bench. 

There is certainly an entitlement to some expense for 
witnesses attending, if the witness were a Director of the 
respondent. 

However, if one examines the Supreme Court Scale of 
Costs, 4th Schedule, Civil Procedure Western Australia, vol 
1 by Seaman J, 50,0367, there is no provision for expenses 
of litigants instructing one's Solicitor and Counsel. 

There is a daily allowance which also permits augmenta- 
tion by a daily reasonable travelling expense actually paid 
and permits (all under item 30) the Taxing Officer to have 
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regard to the amount of salary or wages, if any is actually 
lost by the witness. 

However, it seems to mean that the loss must have been 
incurred as a witness before it could be claimed. 

In the circumstances, we would not allow claims for 
telephone attendance or Counsel, since we are not persuaded 
that these are the sort of costs or expenses envisaged by the 
Act, praying in aide the Supreme Court Scale. 

In the circumstances, the claim will be dismissed and 
orders as to adjournment sine die to permit discontinuance 
made. 

Order accordingly 
Appearances: Mr T.C. Crossley, as agent, on behalf of the 

appellant. 
Mr P.S. Murray (of Counsel) on behalf of the respondent. 
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BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
17 November 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 24th day of September 1992 and having heard 
Mr T.C. Crossley, as agent, on behalf of the appellant and 
Mr P.S. Murray (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
application by the respondent herein pursuant to s.27(l)(c) 
of the Industrial Relations Act 1979 ("the Act"), and 
reasons for decision being delivered on the 17th day of 
November 1992, it is this day, the 17th day of November 
1992, ordered as follows:— 

(1) That the appeal herein be and is hereby adjourned 
sine die to allow the appeal to be discontinued. 

(2) That the application by the respondent herein 
pursuant to s.27(l)(c) of the Act for an order for 
payment of costs and expenses be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Mendex Pty Ltd t/a Mair and Co Maylands. 

No. 404 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
17 July 1992. 

Order. 
THIS matter having been due to come on for hearing before 
the Full Bench on the 17th day of July 1992, and the 
appellant and respondent having by letter dated the 12th day 

73 W.A.LG, 

of June 1992 sought leave to have the matter adjourned, and 
both parties having consented to waive their rights to speak 
to the Minutes of Proposed Order under s.35(4) of the 
Industrial Relations Act 1979 (as amended), and the said 
letter of adjournment having been filed herein, it is this day, 
the 17th day of July 1992. ordered that the matter be 
adjourned to the 24th day of September 1992 at 10.30 am. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Mendex Pty Ltd t/a Mair and Co Maylands. 

No. 404 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
2 October 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 24th day of September 1992 and having heard 
Mr T C Crossley, as agent, on behalf of the appellant and 
Mr P S Murray (of Counsel) on behalf of the respondent, and 
the appellant having sought leave to adjourn the appeal sine 
die, and the respondent having consented to the adjourn- 
ment, it is this day, the 2nd day of October 1992, ordered:— 

(1) That the hearing and determination of the appeal 
herein be and is hereby adjourned sine die. 

(2) That the decision as to costs herein is hereby 
reserved. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

EPT Pty Ltd and Others. 
No. 1110 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

26 November 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") wherein by order dated 6 August 1992 the 
Commission, constituted by a single Commissioner, made 
certain orders under s.44 of the Act. 

Those orders should be set out here in full because it is 
not possible to properly understand the appeal without 
understanding what the orders themselves say. They appear 
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hereunder (see pages 8-12 of the appeal book (hereinafter 
referred to as "AB")):— 

"Whereas on 5 August 1992 the Applicant employ- 
ers filed in the Commission an application for a 
conference pursuant to Section 44 of the Industrial 
Relations Act 1979, on the following grounds as set out 
in Schedule C to the application. 

"The Applicants seek the urgent assistance of 
the Commission to resolve strike action on the 
HIsmelt Engineering Project at Kwinana. 

On Tuesday 4 August 1992 union organisers 
from the respondent unions held a stop work 
meeting of the site workforce, allegedly to report 
back on the outcome of the Commission proceed- 
ings in respect of the site agreement on 16 July 
1992. 

The result of the meeting was that employees 
commenced strike action and resolved not to 
return until a further report back meeting on 
Friday 7 August 1992. We understand the action 
is in support of additional redundancy payments. 

This action is in blatant breach of the undertak- 
ings given by the unions to the Commission in 
matter CR317 of 1992 and the basis on which 
employers agreed and accepted (a proposal) by the 
unions to allow the site agreement matter to 
proceed by consent rather than arbitration. 

Further the action completely disregarded the 
conditions outlined in the site agreement in 
respect of a dispute resolution procedure and the 
no extra claims commitment agreed to by the 
union(s) on behalf of their members. 

This action seriously jeopardises the bone (sic) 
fides of the unions in the proceedings before the 
Commission and consequently and (sic) further 
undertakings that may be forthcoming. 

Accordingly the Applicants believe that this 
matter will only be resolved by the issuance of 
immediate return to work orders and strongly 
request the issuance of such orders. " 

; and 
Whereas at a conference held on 6 August 1992 the 

Commission was informed that on 4 August 1992 
employees of the Applicant employers being members 
of or eligible to be members of the Respondent unions 
attended a stop work meeting called and authorised by 
the following union officials: 

Mr Les McLaughlin — AEEFEU 
Mr Colin Saunders — AWU 
Mr Graham Pallet — ABLE 
Ms Marianne Tome — CMETU 
Mr Bob Dalrymple — MEWU 

; and 
Whereas the stop work meeting resolved that all 

employees on site would cease work and not meet 
again until 7:00am on Friday 7 August 1992; and 

Whereas the Commission was informed, and it was 
not disputed, that the stop work meeting and strike 
action which followed was in breach of Consent Order 
No. CR 317 of 1992 issued by the Commission on 27 
July 1992 prescribing site specific conditions applica- 
ble to the HIsmelt Construction Project, in particular 
Clause 9.—Industrial Relations Procedure and Clause 
11.—No Extra Claims; and 

Whereas the Commission was further informed that 
there has now been 14 unauthorised stoppages of work 
on the HIsmelt Construction Project in 12 weeks; and 

Whereas the Commission is aware that the HIsmelt 
Project is a major research and development project of 
Australian and international importance in that it is 
engaged in significant technology development in 
direct competition with other countries in an environ- 
ment where time is critical; and 

Whereas this factor was recognised in the site 
agreement approved by the Commission in Matter No. 

CR 317 of 1992 and in verbal and written commitments 
given by the Respondent unions party to that agreement 
not to pursue further claims except where those claims 
are consistent with the Wage Fixing Principles; and 

Whereas it was revealed in the course of the 
conference by the Respondent unions that the industrial 
action is part of an industrial campaign to gain a general 
wage increase of 4.5% in the constniction industry in 
Western Australia in satisfaction of claims permissible 
under the Enterprise Bargaining Principle; 

Now therefore the Commission, having regard for 
the public interest and the interests of the parties 
directly involved and to prevent any further deteriora- 
tion of industrial relations in respect of the matters in 
question, hereby orders in accordance with the provi- 
sions of Section 44 of the Industrial Relations Act 1979 
that— 

(1) The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch, the 
Metals and Engineering Workers' Union, 
Western Australian Branch, the Australian 
Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) 
and The Australian Builders' Labourers' 
Federated Union of Workers—Western Aus- 
tralian Branch (the Respondent unions) and 
their officials shall forthwith take all neces- 
sary steps to cease all industrial action at the 
HIsmelt Construction Project site Kwinana 

including, but not limited to, bans, limita- 
tions or strikes affecting the employers party 
to this Order as soon as may be possible 
hereafter, but in any event not later than 
8:30am, Friday 7 August 1992. 

(2) The Respondent unions and their officials 
and each of the employees of the Applicant 
employers who are members of or eligible to 
be members of the Respondent Unions shall 
not engage in any industrial action after 
8:30am on Friday 7 August 1992 and such 
employees of the Applicant employers shall 
thereafter work in accordance with their 
respective contracts of employment and 
refrain from commencing or taking part in 
further industrial action until this Order is 
revoked. 

(3) The Respondent unions and their officials 
shall bring the terms of this Order to the 
attention of the employees referred to in 
paragraph (2) above using all the usual and 
reasonable means of communication availa- 
ble to them. 

(4) The employers shall give whatever assis- 
tance as may be necessary or reasonable to 
the Respondent unions and their officials to 
aid it in complying with paragraph (3) of this 
Order and in any event, if substantial 
compliance does not occur, the Applicant 
employers shall bring the matters encom- 
passed in this Order to the attention of 
employees who may not have received 
communication from the Respondent unions. 

(5) The parties shall establish representative 
groups for the purpose of meeting in confer- 
ence under the Chair of the Commission to 
consider a process by which the claim by the 
Respondent unions under the Enterprise 
Bargaining Principle may be progressed and 
finalised. This process to commence no later 
than 13 August, 1992. 

(6) Liberty is reserved to the parties on the 
giving of 24 hours' notice or such other 
notice as is accepted by the Commission, to 
make application to vary or cancel the terms 
of this Order." 
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It is also important to understand that the Commission on 
27 July 1992, constituted by the same Commissioner, (see 
72 WAIG 1865), made certain orders, involving the same 
parties, which included orders 9 and 11, which we set out 
hereunder:— 

"9.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially 

be discussed between the employee concerned and 
if that employee so desires his/her union delegate 
and the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the 
discussions referred to in subclause (1) hereof the 
union delegate shall discuss and attempt to resolve 
the dispute with the contractor's site management 
representative. 

(3) Where the above discussions fail to resolve the 
matter of concern it shall be referred to the 
contractor's senior management representative 
and the appropriate full-time union official. The 
parties shall then initiate steps to resolve the 
grievance as soon as possible. 

(4) While the steps in subclause (1), (2) and (3) hereof 
are being followed no industrial action shall be 
taken. 

(5) If the grievance is still not resolved, either party 
may refer the matter to the Western Australian 
Industrial Relations Commission provided that 
any party reserves the right to refer an issue to the 
Western Australian Industrial Relations Commis- 
sion at any time. 

11.—No Extra Claims. 
(1) A condition of this Order is that the unions will 

make no further claims on the employers over and 
above the conditions set out in this Order for the 
life of the construction phase of the project. The 
no extra claims commitment expressly applies to 
site specific issues such as the site allowance. 

(2) Nothing in subclause (1) above shall prevent the 
unions from pursuing claims in the Commission 
where such claims are consistent with the State 
Wage Fixing Principles." 

Of special significance in this matter is order 11 of the 
orders made on 27 July 1992 in matter No CR 317 of 1992, 
because it provides "that the unions will make no further 
claims on the employers over and above the conditions set 
out in this Order for the life of the construction phase of the 
project". 

The project was the HIsmelt Construction project, which, 
the Commission described in the recital to the orders dated 
6 August 1992, and which was not denied, was major 
research and development project of Australian and interna- 
tional importance. 

The order was made out of a s.44 conference. 
The grounds of appeal, summarised, reveal two heads of 

complaint by the appellant. 
The first is that the orders complained of upon appeal 

were made for the purpose of enforcing the consent order 
made in application No CR 317 of 1992 which was said to 
be an order by way of enforcement, which is within the 
jurisdiction of the Industrial Magistrates court. 

The second group of grounds (see ground (2)), complain 
that the orders were not of an interim nature within the 
scheme of s.44 of the Act, and were, therefore, beyond 
power, because:— 

(1) No matter in dispute was ever referred for hearing 
and determination. 

(2) The matter, the subject of conference proceedings, 
was not capable of further conciliation or arbitra- 
tion proceedings. 

(3) The sole purpose of the s.44 application was to 
obtain enforcement of the original return to work 
orders as quickly as possible. Once those orders 
issued the proceedings were in effect concluded. 

(4) The final recital of the order clearly alluded to 
s.44(6)(ba)(i) but is not expressed to be for the 
purpose "unth conciliation or arbitration has 
resolved that matter". In other words, the orders 
were not made for the purposes set out in s.44(6) 
of the Act and were therefore beyond power. 

We heard a number of submissions in relation to these 
matters. 

Clearly, the orders were made, it is not disputed, because 
a stop work meeting occurred and strike action occurred all 
in breach of consent order No CR 317 of 1992. 

The fact was, of course, that there was a stop work 
meeting and strike action. 

Indeed, it was clear from the recital, and not disputed, that 
there had been 14 unauthorised stoppages of work on the 
HIsmelt Construction project in 12 weeks. 

Next, it was recited in the order, and not disputed, that 
the industrial action was part of an industrial campaign to 
gain a general wage increase of 4.5% in the construction 
industry in Western Australia in satisfaction of claims 
permissible under the Enterprise Bargaining Principle. 

Further, it was quite clear that the Commission at first 
instance was faced with a situation on 6 August 1992 that 
it was informed that on 4 August 1992 employees of the 
applicant employers being members of or eligible to be 
members of the respondent unions attended a stop work 
meeting called and authorised by a number of union 
officials, and that the stop work meeting resolved that all 
employees on site would cease work and not meet again 
until 7.00 am on Friday, 7 August 1992. That, too, was not 
disputed. 

The Commission recited that it made the orders having 
regard for the public interest and the interests of the parties 
directly involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question. 

The orders, insofar as they include orders that the 
organisations involved and their members shall not engage 
in any industrial action and the employees shall return to 
work, are not uncommon as s.44(6) orders. 

Again, the respondent organisations and members are 
ordered to work in accordance with their respective 
contracts of employment. 

In addition, the Commission ordered that the parties 
should establish representative groups for the purpose of 
meeting in conference under the Chair of the Commission 
to consider a process by which the claim by the respondent 
unions under the Enterprise Bargaining Principle might be 
progressed and finalised, to commence no later than 13 
August 1992. That is some criterion of their lack of finality. 

In addition, there was liberty to apply. 
In this case, were that provision availed of, the appellant 

organisations could seek to put an end to the operation of 
the orders. 

In this case, and each case should be judged on its merits, 
there was no final order made. One of the orders, in fact, 
created another conference to discuss the matters at the heart 
of the dispute. That was clearly a conference created for 
concUiation purposes. 

It is quite clear, even though it was not directly expressed, 
and perhaps it should have been, that the orders were made 
to enable conciliation or arbitration to resolve the matter in 
question. That is what the conference ordered by the 
Commission at first instance set out to do. 

There was a dispute before us as to whether such a 
conference had occurred. For the purposes of these 
proceedings, it is not necessary, even if it is permissible 
under s.49(4) of the Act, for us to resolve that dispute. In 
any event, were these conferences not proceeded with, there 
remained liberty to apply to seek further orders. 

The terms of the order are clear in this respect. 
The liberty to apply clause, although not sufficient on its 

own, is with the other clauses sufficient to establish that 
these were not final orders. They do not purport to finally 
dispose of the matter of dispute before the Commission. 
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There are recently substantial comments about this type 
of matter in SECWA v. CMETSWU (appeal No 364 of 
1992) (FB) (unreported), SECWA v. AMWSU and Others 
(appeal No 463 of 1992) (FB) (unreported), and Registrar 
v. AMWSU 69 WAIG 1904, 

The key question was whether the decision of the 
Commission was a "finding" as defined in s.7 of the Act. 
Mr Schapper (of Counsel) submitted that it was not. Mr 
Lucev (of Counsel) submitted that it was. 

This was a "finding" within the definition of s.7 of the 
Act, as will be seen from our reasons above. 

"Finding" means a decision, determination or ruling 
made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the 
proceedings relate. For the reasons which we have set out, 
this was plainly not a decision, determination or ruling made 
in the course of proceedings that finally decides, determines 
or disposes of the matter to which the proceedings relate. 
These were a set of orders which prevented a deterioration 
in industrial relations whilst further conciliation proceedings 
of the type referred to in order (5) to deal with the matter 
at the centre of the dispute occurred. They did not purport 
to enforce the earlier orders. The orders set in place a 
mechanism to settle the subject "matter" which was a 
"matter" which can be described as strike action over a 
claim for a 4.5% general wage increase and there were 
concomitant orders to prevent strike action while an attempt 
at conciliation occurred. 

For the reasons which we have set out, too, both SECWA 
v. CMETSWU {op cit) and SECWA v. AMWSU and Others 
{op cit) were not matters of such importance, in our opinion, 
that in the public interest an appeal should lie. That is 
because s.32 and s.44 of the Act have been adequately 
canvassed in a number of decisions by the Industrial Appeal 
Court and the Full Bench, and no new question which might 
attract the public interest and be said to be of such 
importance as to justify leave to appeal being granted has 
been raised, which was not decided in those matters. There 
is no new question of fact or law under s.44 raised before 
us. 

For those reasons, the appeal, by virtue of s.49(2) of the 
Act, did not lie and will be dismissed. 

Order accordingly 
Appearances: Mr D.H. Schapper (of Counsel) on behalf 

of the appellants. 
Mr A.D. Lucev (of Counsel) and with him Mr J.S. 

Robinson and Mr G.E. Bull on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

EFT Pty Ltd and Others. 
No. 1110 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

26 November 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 10th day of November 1992 and having heard 
Mr D.H. Schapper (of Counsel) on behalf of the appellants 
and Mr A.D. Lucev (of Counsel) and with him Mr J.S. 
Robinson and Mr G.E. Bull on behalf of the respondents, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 26th 
day of November 1992 wherein it was found that the appeal 
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should be dismissed, it is this day, the 26th day of November 
1992, ordered that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch. 

No. 850 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER C.B. PARKS. 
11 December 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal against the decision of the Commis- 
sion at first instance, constituted by a single Commissioner, 
contained in an order dated 30 June 1992. 

At first instance, the applicant organisation made applica- 
tion alleging that a member, Mr Hugh Michael Costello, was 
dismissed from his employment as a locomotive engine 
driver at Pannawonica by the appellant herein following an 
alleged assault of Mr Costello by another locomotive driver. 
Mr Mark Kembrey (see the application and particulars 
thereto at pages 7-9 of the appeal book (hereinafter referred 
to as "AB")). 

The application was opposed in terms set out in the 
answer and counter proposal filed herein (see pages 10-13 
(AB)). 

Subsequently, the matter was heard and determined by the 
Commission at first instance, which handed down its 
reasons for decision on 5 June 1992 (see pages 16-40 (AB)). 

In the end, the Commission at first instance made orders 
dated 30 June 1992 and found that Mr Costello was unfairly 
dismissed, reinstated him, and ordered certain moneys to be 
paid to him, as well as making further ancillary orders. 

The appeal was properly brought under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), and the grounds of such appeal 
we set out for convenience hereunder (see pages 2-6 
(AB)):— 

"1. The Commission erred in failing to apply or 
properly apply the proper principles in the 
determination of the application and instead: 

(a) put itself in the position of the appellant, and 
in effect, took over the functions of the 
appellant in relation to the retention of Mr 
Costello as an employee; 

(b) dealt with the application, in effect, as an 
appeal from the decision of the appellant. 

2. The Commission, in seeking to determine what 
weight the appellant's manager (Mr Oliver) 
should have given to the material before him at the 
time of deciding to terminate Mr Costello's 
contract of employment erred in that: 

(a) the Commission thereby applied the wrong 
test to the determination of the matters before 
it.; 

(b) the Commission was, in effect, proceeding to 
act as an appeal tribunal against the appel- 
lant's decision which was not open to the 
Commission. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

3. The Commission in holding that: 
(a) Mr Costello's injuries were not consistent 

with him launching an attack on Mr Kem- 
brey; 

(b) that the matters set out in subparagraph (a) 
above should have been a factor obvious to 
the people conducting the investigation at the 
time; 

erred in that the Commission thereby miscon- 
strued the basis upon which the appellant decided 
to terminate the employment of Mr Costello. 

4. The Commission erred in failing to have regard or 
proper regard for, or to give effect to, the fact that 
because the appellant was unable to choose 
between the versions of Mr Costello and Mr 
Kembrey proffered to the appellant at its investi- 
gation, its management proceeded to deal with the 
conduct of Mr Costello on the basis that his 
version of events on 23 September 1991, in effect, 
be accepted. 

5. The Commission erred in finding that incident 
reports: 
(a) were relied upon by the appellant's manage- 

ment in deciding to terminate Mr Costello's 
employment; 

(b) were presented to the Commission in order 
to support the appellant's actions; 

(c) were ordered to substantiate and sustain the 
appellant's decision; 

when such findings were not open to the Commis- 
sion and/or are contrary to the evidence. 

6. The Commission erred in holding that: 
(a) the matters referred to in paragraph 5 above 

were poor evidence to support the proposi- 
tion that Costello was "equally involved in 
the matter with Kembrey"; and 

(b) "the same conclusion should have been 
available to Mr Oliver (the appellant's 
manager) on the day concerned", 
when: 

(i) the appellant did not seek to suggest or 
rely on any material to the effect that Mr 
Costello was equally involved; 

(ii) the Commissioner thereby miscon- 
strued the basis upon which the appel- 
lant decided to terminate the employ- 
ment contract of Mr Costello. 

7. The Commission erred in holding that: 
(a) Mr Costello had requested his foreman to be 

moved off shift; 
(b) the appellant had apparently at the relevant 

time not given weight to that fact, 
when the evidence was, in fact, that Mr Costello's 
foreman, Mr Campbell, whose evidence was 
accepted by the Commission had denied in the 
proceedings before the Commission that any 
request had been made to him by Mr Costello to 
be transferred off the particular shift. 

8. The Commission erred in finding that, on the face 
of the evidence, the appellant built a story which 
started from 2 September 1991 in circumstances 
where the supervisor concerned did not even 
believe it was necessary to put in an incident 
report when: 
(a) Mr Costello admitted to Mr Oliver that he 

pushed Mr Kembrey on 2 September 1991 as 
he walked from an angry confrontation; 

(b) the foreman, Mr Parsons, denied having seen 
any such physical contact on 2 September 
1991; and 

(c) Mr Costello agreed with Mr Oliver during the 
investigation prior to his termination that the 
event of 23 September was a continuation of 

the disagreement between Mr Costello and 
Mr Kembrey on 2 September 1991. 

9. The Commission erred in holding that: 
(a) the appellant opted "to focus on the dilemma 

faced by it in failing to be able to determine 
who was bom fide at fault"; 

(b) in doing so the investigation "was flawed" 
and the dismissal "tainted". 
when: 

(i) the evidence was, and the Commission 
was overlooking the fact, that the 
appellant in fact dealt with Mr Costello 
on the basis of accepting his version of 
the incident of 23 September 1991; 

(ii) on Mr Costello's own evidence, and the 
Commission should have found that, Mr 
Costello was a participant in the events 
giving rise to the violence on site; 

(iii) even if the investigation was flawed, 
which was and is denied, it did not 
follow or necessarily follow that there 
was not conduct on the part of Mr 
Costello established on the evidence 
which justified a conclusion by the 
appellant that it found his conduct 
unacceptable and was choosing to exer- 
cise its right to terminate the contract of 
employment in accordance with the 
provisions governing that employment 
by payment of one week's wages in lieu 
of notice. 

10. The Commission erred in the proper exercise of 
its discretion in accepting the evidence of Mr 
Costello when that evidence in part conflicted 
with evidence of other witnesses, namely, Messrs 
Oliver, Campbell and Harper, whose evidence 
was also accepted by the Commission and who 
were found to be truthful. 

11. The Commission erred in failing to: 
(a) consider whether, in all the circumstances of 

the case, the Commission notwithstanding 
any finding of unfairness, ought to order 
reinstatement and the payment of lost entitle- 
ments to Mr Costello; 

(b) give reasons or proper reasons for its decision 
to so order." 

Background. 
The appellant conducts mining operations in the Pilbara 

region of this State. All of these events occurred in the 
course of their operations at Pannawonica. 

Mr Hugh Michael Costello, a locomotive driver, was aged 
about 50 at the time he was dismissed from his employment 
by the appellant. Robe River Iron Associates, on 24 Septem- 
ber 1991. 

However, there were a number of incidents at the heart 
of this matter both involving Mr Costello and another 
employee, Mr Mark Kembrey. 

Both Mr Costello and Mr Kembrey gave evidence, as did 
other employees of the appellant, namely Mr John Barry 
Campbell, a foreman, Mr Edwin Robert Parsons, a foreman 
in the rail department for the appellant, Mr Maurice 
Mortimer Harper, a rail operations supervisor employed by 
the appellant, and Mr Bryan David Oliver, a senior manager 
at Pannawonica with total responsibility for the mine and 
rail operations and the maintenance of them. 

There are about 360 employees at Pannawonica. 
At the time of the incident, Mr Costello had been 

employed by the appellant for about 22 months as a 
locomotive driver. 

Mr Kembrey commenced employment with the appellant 
as a locomotive driver at Pannawonica in October 1990 until 
he also was terminated in his employment as a result of the 
incident on 23 September 1991. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 33 

There had been unreported an incident between them 
which occurred on 2 September 1991. It did not generate an 
incident report. Such a report was eventually made at the 
behest of the appellant on 25 September 1991 (see exhibit 
S6, pages 273-274 (AB)). 

There had been a disagreement between Mr Costello and 
Mr Kembrey at work, and an argument concerning the 
competence of others and the debate whether one foreman 
was better than another. The conversation finished with Mr 
Kembrey criticising Mr Costello for refusing to support him 
in relation to an issue involving Mr Harper. Mr Costello 
screamed in his face and called him names. There was an 
argument between the two men in the presence of Mr 
Parsons. Mr Kembrey then called Mr Costello a silly 
bastard. Mr Costello ended up pushing Mr Kembrey on the 
shoulder because he was angry, as he admitted. He told Mr 
Kembrey not to annoy him anymore and suggested that Mr 
Kembrey seek a change in shifts and go and annoy someone 
else. There was a dispute over whether Mr Parsons was 
present. Mr Kembrey referred to Mr Costello as a silly "c". 

As we have said, an incident report was filed on 
25 September 1991, 23 days after the incident, and one day 
after the termination of Mr Costello's services. 

Earlier, on or about 29 August 1991, an argument had 
taken place between Mr Harper and Mr Kembrey concerning 
brake testing, and during that argument Mr Harper sought 
the support of Mr Costello against Mr Kembrey by asking 
whether Mr Costello thought that Mr Harper was unsafe. Mr 
Costello had supported Mr Harper and this made Mr 
Kembrey upset. Mr Kembrey, as he admitted, alleged that 
Mr Harper was doing brake tests incorrectly. According to 
Mr Costello, Mr Kembrey left on that occasion after the 
discussion "hot headed and cranky". 

Mr Costello's evidence was that he asked his superiors 
during the period between 2 September 1991 and 
23 September 1991 whether he could change shift in order 
to avoid conflict with Mr Kembrey. He was told not to worry 
about it since Mr Kembrey may be going to another shift 
in any event. Therefore, Mr Costello said that he did not 
pursue the issue. 

There were some minor difficulties between Mr Costello 
and Mr Kembrey during the period 2 September 1991 to 
23 September 1991 relating to radio procedure, where, on 
half a dozen occasions, Mr Costello had to ask Mr Kembrey 
to speak louder over the two-way radio. This was a matter 
which went to the question of safety. 

There was a report on 20 September 1991 by Mr Costello 
concerning the behaviour of Mr Kembrey, and on 
23 September 1991, Mr Campbell officially spoke to Mr 
Kembrey about radio procedure. 

A question arose upon this appeal as to whether Mr 
Costello had actually raised with Mr Campbell the question 
of moving to another shift or not. 

On 23 September 1991, an incident occurred between Mr 
Costello and Mr Kembrey. Mr Costello had returned to the 
yard at around about 11.30 am and he was the dismounted 
observer for Mr Kembrey who was driving a locomotive. 
One of his duties as observer was to advise Mr Kembrey as 
to clearance of a speed restriction at the top of the yard. 
What then happened was that Mr Costello made a radio call 
to Mr Kembrey to advise him that he was clear of the 
restriction, and the response he received was not in 
accordance with radio procedure, but that, according to Mr 
Costello, Mr Kembrey said words to the effect "Oh goodie, 
goodie, goodie", to which Mr Costello replied "Dipstick— 
don't be a dipstick Mark". Mr Kembrey also called Mr 
Costello a "silly old prick". 

This was not proper radio procedure and the conversation 
was broken into by the foreman, Mr Campbell, directing 
them to desist. 

Mr Campbell then directed Mr Costello to give Mr 
Kembrey assistance in moving some empty wagons, after 
which Mr Costello was to pick Mr Kembrey up in a motor 
vehicle and bring him back to the rail humpy. 

Later, Mr Costello picked Mr Kembrey up in the motor 
vehicle. Mr Costello said that he was going to mention to 

Mr Campbell the question of Mr Kembrey's radio proce- 
dure, particularly his not using proper language and being 
smart. 

Mr Costello was driving the vehicle when the events 
referred to on 23 September 1991 involving the question of 
an assault occurred. 

After Mr Kembrey got into the vehicle there was no talk 
until Mr Costello told Mr Kembrey that when they reached 
the humpy he wanted to sort out once and for all Mr 
Kembrey's radio procedure. He would refer it to Mr 
Campbell. In response, Mr Kembrey clapped his hands in 
a wide motion, repeated the words that he had used on the 
radio, and he told Mr Costello that he was a "clever boy". 
Mr Costello said that he wished to get the matter sorted out 
once and for all. It appeared to him that Mr Kembrey was 
not listening so Mr Costello tapped him on the shoulder with 
his left hand, not with force, but to "get him away from his 
smart alec sort of procedure". At this time the vehicle was 
being driven along on the access road going down to the rail 
humpy at between 40 and 50 kilometres an hour. (Mr 
Costello told Mr Oliver, later, between 40 and 60 kilometres 
an hour). Mr Kembrey's response to the tap on the shoulder 
was to give Mr Costello a severe blow to the face causing 
blood to run out of his nose. 

Mr Costello denied to Mr Oliver in the interview which 
he had with him that his tapping Mr Kembrey was a 
provocation or that he thought it was a provocation. 

Mr Costello said that the blow was from a closed 
backhand fist. Mr Costello bled over the seat of the vehicle 
from his nose. There were a number of other blows struck 
and there were cuts and bruising on the face and the nose 
occasioned to Mr Costello (see exhibit SI). Mr Costello 
stopped the vehicle as soon as he could. Mr Kembrey was 
still throwing punches which hit him on the left shoulder and 
around the chest. Mr Costello alleged that Mr Kembrey 
started to kick him and, in order to protect himself, he slid 
across to shorten the length of the blows. He held Mr 
Kembrey by the shirt. Whilst this was occurring Mr 
Kembrey twisted free, jumped out of the vehicle and started 
screaming and yelling. Mr Costello replied that he was going 
to report the assault straight away, and Mr Kembrey, 
according to Mr Costello, said that he would not be believed 
because he, Mr Kembrey, would say that Mr Costello had 
hit him first. 

Mr Costello denied that he had struck Mr Kembrey, as Mr 
Kembrey alleged, or at all. Indeed, he told Mr Oliver that 
he went to hit Mr Kembrey after Mr Kembrey struck him, 
but held back, conscious of the clause in his contract against 
fighting. At all times, Mr Costello denied striking Mr 
Kembrey. He denied that on 23 September 1991 he was, in 
fact, "fighting". 

As to the earlier events that day, Mr Kembrey said that 
Mr Costello had said on the radio that the train was clear 
and added the word "dipstick", a term of offence, and, in 
fact, that he spoke slowly and sarcastically. Mr Costello told 
Mr Oliver later that he did not intend what he said to be 
sarcastic. Mr Kembrey said that he had responded in kind 
to Mr Costello. Mr Campbell then intervened during their 
interchange over the radio and instructed them to stop, 
according to Mr Kembrey. 

After Mr Kembrey was picked up in the motor vehicle by 
Mr Costello, who told him that he, Mr Kembrey, had an 
attitude problem and he was going to warn him in front of 
Mr Campbell, Mr Kembrey said that he slowly clapped his 
hands, but that he did not respond verbally to Mr Costello. 
He said that Mr Costello then raised his left hand and struck 
him cross the mouth with the back of his hand whereupon 
he retaliated and swung his right hand punching Mr Costello 
on the nose. 

Mr Costello was unable to explain bruising on Mr 
Kembrey's lip, which was seen after the event by Mr 
Campbell and Mr Oliver. This was caused by Mr Costello 
striking Mr Kembrey a blow across the mouth, according to 
Mr Kembrey. All of this is said to have occurred while Mr 
Costello was driving the vehicle. After Mr Kembrey struck 
Mr Costello, Mr Kembrey said that Mr Costello proceeded 
to attack him, and that he, Mr Kembrey, then tried to escape. 

09595-2 
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On 2 September 1991, there was an argument, and, 
according to Mr Kembrey, he described Mr Costello as 
weak, whereupon he felt a push in the back and turned 
around to see Mr Costello standing there with his fists up 
inviting him to fight. He ignored this and walked away. 

The push which Mr Costello gave Mr Kembrey on 
2 September 1991 was demonstrated by Mr Costello upon 
Mr Campbell on 23 September 1991 when interviewed by 
Mr Oliver. Mr Costello said that he did not think it sufficient 
to unbalance Mr Campbell. However, Mr Oliver observed 
that the push did unbalance Mr Campbell, and Mr Campbell 
said in evidence that he had to move his foot to retain 
balance. 

After reporting to Mr Campbell at the humpy on 
23 September 1991, Mr Costello was taken to the Medical 
Centre where his injuries were attended to. He passed Mr 
Oliver and spoke to him. There was blood on the vehicle and 
on his shirt and trousers after he was hit. He was told by Mr 
Campbell to go home, and, further, that his job was not in 
jeopardy, on Mr Costello's evidence. 

Mr Costello said that he reported the incident because he 
was in the right. In the course of his employment at Robe 
he had himself been tapped on the shoulder a few times he 
said. 

At 2.15 pm that day Mr Oliver interviewed Mr Costello 
with Mr Campbell present. He took notes which he 
converted later into fuller notes. 

Mr Costello reported for another interview with Mr Oliver 
and more particulars were taken from him. At first, Mr 
Oliver described Mr Costello as looking smug. Amongst 
other things, Mr Costello informed him that he had received 
extreme provocation. 

The next morning, 24 September 1991, Mr Costello had 
to report for another interview with Mr Oliver, who had also 
interviewed Mr Kembrey, Mr Harper and Mr Campbell. Mr 
Costello was asked to leave the office for 15 minutes. When 
Mr Oliver returned he told Mr Costello that he would be 
dismissed. He was to be given seven days notice and was 
to receive pay in lieu of serving that notice. 

It is clear from the records of interview, and Mr Oliver's 
evidence, that each claimed that the other struck him. In the 
case of Mr Costello, there was a denial that he struck Mr 
Kembrey at all. 

Mr Campbell and Mr Oliver were unable to say who had 
been telling the truth after the interview. However, Mr 
Oliver's view was that the final incident had been preceded 
by a lengthy trading of abuse over the radio, and Mr Oliver 
was of opinion that Mr Costello had needled Mr Kembrey 
in the truck by not letting the matter be. 

What on all of the evidence Mr Costello did, according 
to Mr Oliver, was to tell Mr Kembrey that he proposed to 
make an issue of Mr Kembrey's attitude with the foreman, 
as he was entitled to do. Mr Oliver agreed that he was within 
his rights to take it up with the foreman. Mr Oliver regarded 
the incident more seriously because it took place in a 
moving vehicle. Mr Oliver agreed to provide Mr Costello 
with a personal reference. There was no evidence that Mr 
Oliver had agreed to provide Mr Kembrey with a reference. 

Mr Oliver said that Mr Kembrey looked to him when he 
saw him on 23 September 1991 to be a man who knew he 
had done something wrong (see page 125 (AB)). 

Mr Oliver conceded that his original notes of the 
interview referred to the incident of 2 September 1991 as 
involving a slight push, but his improved notes referred to 
it as a slight to moderate push, sufficient to unbalance Mr 
Campbell. 

Mr Oliver gave evidence that what occurred was not a 
summary dismissal, but that Mr Costello was dismissed 
because he was an unsuitable employee, having shown a 
propensity to settle disputes by physical involvement and to 
abuse radio procedure. 

Mr Harper, a rail operations supervisor, gave Mr Costello 
a reference on the basis that it not be used against the 
appellant. He was obviously disappointed that it was used 
in these proceedings. 

On 2 September 1991, Mr Kembrey was quite aggressive 
about Mr Harper's interpretation of the working rules. Mr 
Harper had not seen Mr Costello exhibit aggressive 
behaviour to any other employees. 

Mr Parsons, a foreman in the rail department, denied that 
he witnessed any altercation or pushing involving Mr 
Costello and Mr Kembrey on 2 September 1991. He did 
make a formal report of the incident, but only on 
26 September 1991 after the dismissal of both men. 

Mr Campbell, a foreman, referred to an incident on 
2 September 1991, reported to him on 3 September 1991, 
of a heated exchange on the radio between Mr Costello and 
Mr Kembrey, but the report was not filed until 25 September 
1991. In fact, he, too, made no report until Mr Oliver asked 
him to. 

Further, on 20 September 1991, Mr Costello reported that 
Mr Kembrey's radio procedure was unsafe. Mr Campbell 
spoke to Mr Kembrey about it on 23 September 1991. He 
rang his superior and reported the swearing between them 
on 23 September 1991. 

Mr Campbell did not disagree with Mr Costello's 
dismissal, but he prepared a reference for Mr Costello. 

Mr Costello had argued with no-one else to Mr 
Campbell's knowledge. He did not agree that Mr Costello 
had approached him to swap shifts, but that he approached 
him to say that Mr Vivian Rukuwai was unhappy with 
working with Mr Kembrey and that he was thinking of 
changing shifts. Mr Campbell spoke to Mr Rukuwai who 
said that he was happy on the shift, but he did have problems 
with the way that Mr Kembrey spoke to him sometimes (see 
page 179 (AB)). 

Mr Campbell said that mutual swaps of shifts, whilst they 
have occurred, are not encouraged. 

Mr Kembrey was clearly a person with whom there was 
conflict. Mr Campbell said that Mr Kembrey had an attitude 
problem and that he was a very arrogant kind of person (see 
page 181 (AB)). Mr Campbell said that he did not think that 
Mr Costello had a short fuse (see page 181 (AB)). He 
described Mr Costello as a fairly quiet sort of chap and a 
good worker. Mr Campbell was unable to say whether he 
thought that Mr Costello would be involved in this sort of 
situation in the future. 

When Mr Campbell saw Mr Costello at the humpy on 
23 September 1991 the latter was still bleeding. At the time 
he noticed no injuries to Mr Kembrey. 

Mr Costello said that he was king hit and wished to press 
charges, which, of course, was consistent with what he later 
said. 

During the interview with Mr Oliver, Mr Kembrey 
"threw in" the incident of 2 September 1991 as an 
afterthought. He had not mentioned it before. 

It was Mr Kembrey's evidence that on 23 September 1991 
after he made the motion with his hands in the cab of the 
motor vehicle, Mr Costello struck him in the mouth with his 
left hand after calling him an abusive name (see page 195 
(AB) et seq). Then he came over the top of Mr Kembrey, 
grabbed his shirt as Mr Kembrey was trying to get out of 
the vehicle, and said "1 have got you now" for assault after 
the incident. 

Mr Kembrey denied in evidence to Mr Campbell and later 
to Mr Oliver that he had king hit Mr Costello. 

In relation to the incident of 2 September 1991, he had 
told Mr Costello that he was "as weak as piss". This was 
because Mr Costello had decided to do what Mr Parsons had 
told him. As a result of this, Mr Costello offered to fight him, 
he said. 

In addition, Mr Kembrey denied swearing on the radio on 
2 September 1991. He did admit that he was not averse to 
getting involved in heated arguments over procedures (see 
page 203 (AB)). He had had a fairly heated exchange with 
Mr Harper. He took no further action, even though Mr 
Harper referred to his right to use grievance procedure. 

Mr Kembrey admitted, too, that he had become involved 
in abusive exchanges with several people other than Mr 
Costello at work. Mr Durbaca was one of these and this 
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incident occurred while Mr Durbaca was in fact driving a 
motor vehicle (see page 205 (AB)). 

On 18 February 1991 Mr Parsons counselled Mr Kembrey 
in relation to the incident with Mr Durbaca and for 
unacceptable personality clashes (see page 284A (AB)). 

The reasons for dismissal of Mr Costello appear at pages 
256-261 (AB). Mr Kembrey was also dismissed. 

Mr Oliver told him that, notwithstanding his good record, 
and that Mr Costello was a good worker, he was 50 years 
of age and would find difficulty getting further employment. 
Robe could not condone his actions and neither could it be 
seen to be condoning the actions of either man. Therefore, 
a termination was effected. 

Regardless of the provocation, Mr Oliver was of the view 
that he considered the seriousness of the incidents, assessed 
the contribution of each of the individuals to the fight, 
concluded in Mr Kembrey's case that he had overreacted to 
provocation, and concluded that Mr Costello was actively 
involved in the process commencing as far back as 
2 September 1991. 

There was a conflict in the statements made by the men. 
Mr Oliver could not decide between them and discussed 
with Robe's Industrial Relations Manager the course to be 
taken and reached the conclusion which he conveyed to Mr 
Costello. 

There were references produced on Mr Costello's behalf 
as to his good character. These came from a number of 
people. Exhibit S4 is a reference given by Mr Harper which 
described Mr Costello as "always a gentleman" (see page 
262 (AB)). 

Mr Campbell's reference described him as being reliable 
and responsible. 

The reference of Mr Durbaca, a locomotive driver, (see 
page 264 (AB)) described Mr Costello as quiet natured and 
easy to work with. 

This was echoed by Mr Vivian Rukuwai who described 
him as mild in nature, and there were similar comments from 
other work mates, Mr L Standon and Mr P J Homett. 

It is quite clear that there was a well known policy that 
persons who were involved in fighting would be dismissed, 
or at least disciplined. 

In addition, the terminations of employment were alleged 
to have occurred in accordance with the provisions of the 
Robe River Iron Associates Iron Ore Production and 
Processing Award 1990. There was no question as to that 
before us. 

Submissions. 
Mr Dixon (of Counsel), who appeared for the appellant, 

made submissions, summarised, as follows:— 
(1) The principles which apply to the Full Bench's 

exercise of jurisdiction upon this appeal are 
summarised in AWU v. RRIA 66 WAIG 1570 (the 
Acosta Case) (we were also taken to AWU v. Poon 
Bros (WA) Pty Ltd and Others 4 IR 394). 

(2) As to the application of policies, he took us to 
Breweries and Bottleyards Employees Industrial 
Union of Workers of WA v. Bond Brewing of WA 
Ltd 69 WAIG 3228. 

(3) The enforcement of a policy against fighting was 
approved by the Commission in Cioccarelli v. 
Hamersley Iron Ore Pty Ltd 63 WAIG 1105 when 
the innocent victim was said to be exempted from 
the operation of such a policy. 

(4) A level of participation almost inevitably leads to 
dismissal and the Commission should not substi- 
tute its view. 

(5) The Commission was not dealing here with a 
summary dismissal and the matter could not be 
dealt with as if it were. 

(6) In addition, the Commission should note, having 
regard to Undcrcliffe Nursing Home v. FMWU 65 
WAIG 385 (the Undercliffe Case), that an 
employee is entitled to leave on one week's notice 

without the approval of the Commission or the 
employer under the award. 

(7) The Commission cannot take over the function of 
the employer and the right of the employer to 
dismiss should be seen in similar terms to that of 
an employee. 

(8) Such terms as oppression in justice or unfair 
dealing means that there has to be wrong doing on 
the part of the employer before the Commission 
will intervene. 

(9) In this case, the reasons for and the manner of the 
dismissal and the matters considered in relation to 
it cannot reasonably lead to a conclusion of abuse, 
oppression, harshness or unfair dealing. 

(10) There must, therefore, be a degree of conduct 
which requires the intervention of the Commis- 
sion. 

(11) The policy against fighting is consistent with an 
employer's obligation to ensure a safe working 
environment. 

(12) He also submitted that the appellant was guided 
by a number of matters in coming to its decision. 

(13) There was error in relation to ground 7 in that the 
Commission held that Mr Campbell, whose 
evidence was accepted by the Commission, 
denied that any request had been made to him by 
Mr Costello to be transferred off the particular 
shift. 

(14) The Commission accepted the evidence of Mr 
Costello and of Mr Oliver, and also the evidence 
of Mr Harper, one of the foremen. 

(15) The Commission erred because it decided that 
matter as a matter of fact without finding whose 
evidence ought to be accepted, namely Mr 
Costello's or Mr Campbell's, and ground 7 is 
linked to ground 10. 

(16) It is necessary for the Commission to make 
findings on the conflict of evidence between Mr 
Costello on the one hand, and Mr Harper, Mr 
Campbell and Mr Parsons on the other. 

(17) As to grounds 1 and 2, it was decided by Mr Oliver 
that neither of the men's actions could be 
condemned, and he took into account Mr Cos- 
tello's unblemished record, his age, and the 
difficulty he would find in getting employment, 
and therefore had acted correctly. 

(18) As to grounds 3, 4 and 9, the Commission, under 
ground 4, had dealt with Mr Costello, accepting 
his version, or as if it accepted his version. 

(19) The Commission did not focus on the conflict in 
evidence between Mr Kembrey and Mr Costello, 
but it was clear that Mr Costello's conduct 
resulted in Mr Kembrey's response. 

(20) As to the question of an investigation, even if there 
were a flawed investigation, then procedural 
fairness may not vitiate it (see Shire of Esperance 
v. Mouritz 71 WAIG 891 (IAC)). 

(21) Mr Oliver acted on reports, including oral reports 
from Mr Costello, Mr Kembrey and Mr Parsons. 

(22) The Commission failed to consider, in the 
circumstances of the case, whether there ought to 
be a reinstatement, and it was bound to take into 
account all points of view in that regard. 

(23) The Commission failed to refer to any of those 
matters (see RRIA v. AMWSU 67 WAIG 723). 
There was no suggestion that it considered 
whether to exercise the right to reinstate with care 
or caution as Slonim v. Fellows 154 CLR 505 
requires. 

Mr Farrell, who appeared for the respondent, made a 
number of submissions, including:— 

(1) A submission that this was a discretionary 
judgment. 
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(2) In relation to ground 1, he submitted that it was 
open to the employer to conclude that Mr Costello 
was a participant in a fight, as opposed to a victim. 

(3) However, the Commission found only that he 
could be at fault because of tapping Mr Kembrey 
on the shoulder and for no other reason. 

(4) The Commission drew different conclusions from 
this act from what Mr Oliver did. 

(5) This was after an extensive review of events. 
(6) As to ground 9, the Commission held that this was 

not a summary dismissal, but was a dismissal 
itself, because he was unsuitable (see UFTU v. 
Pay-Co Products 70 WA1G 2497 and see AWU 
v. Co-Operative Bulk Handling Ltd 64 WAIG 
1355). 

(7) The question was whether Mr Costello was 
sufficiently an innocent victim that it would be 
unjust to dismiss him. 

(8) The Commission concluded that he was not an 
active participant. 

(9) The existence of a policy against fighting has no 
impact on the innocence or otherwise of a person 
involved in a fight, and does not therefore require 
dismissal. 

(10) The Commission made observations as to the 
weight to be placed upon the material before Mr 
Oliver, and it is not the role of the Commission 
to place itself in the role of the employer (see 
AMWSU v. RR1A 69 WAIG 985 (Stott's Case)). 

(11) As to ground 10, the following submissions were 
made:— 

(a) Two witnesses of the truth can still arrive at 
a divergence in fact. 

(b) The Commission found that Mr Costello was 
a credible witness. 

(c) The Commission accepted Mr Costello's 
evidence that he requested on a number of 
occasions to be moved off the shift. In any 
event, this was not the corner stone of the 
decision. 

(12) As to ground 8, Mr Harper did not file a report on 
the incident of 2 September 1991, and it might be 
inferred that he thought it of little consequence. 

(13) Mr Costello did agree that the events of 
23 September 1991 represented a continuation of 
events between the men, and the Commission, in 
that respect, considered it and held that there was 
bad blood. 

(14) The Commission found that the appellant's 
investigation was flawed and tainted. 

(15) As to ground 9, Mr Parrel 1 made various submis- 
sions. 

Mr Dixon submitted that Stott's Case (op cit) is authority 
for the proposition that there has to be wrong doing on the 
part of the employer before the Commission will interfere. 

In this context, whether Mr Costello was innocent, was 
not a test. Once there was participation, there was valid 
reason here for the dismissal. 

Conclusions. 
This is an appeal from a discretionary decision of the type 

described in Norbis v. Norbis 65 ALR 12. The rules in House 
v. The King 55 CLR 499, applied in Stott's Case (op cit) and 
RR1A v. AWU 67 WAIG 320 (the Acosta Case), do apply. 

It is for the appellant to establish that the discretion 
miscarried. 

As to errors in questions of fact, where those questions 
have been decided on the basis of the demeanour of the 
witnesses and the advantage derived by the Commission at 
first instance from seeing them, then the Full Bench sitting 
on appeal should not intervene unless it is established that 
there was a palpable misuse by the Commission of its 
advantage in that regard at first instance (see Arpad Security 
Agency v. FMWU 69 WAIG 2662 and the cases cited 
therein). 

The Full Bench upon appeal is entitled to draw inferences 
on primary facts different from those drawn by the 
Commission at first instance (see Warren v. Coombes and 
Another 53 ALJR 293). 

The test as to whether a dismissal is unfair or not is laid 
down in the Undercliffe Case (op cit). It is really only an 
explanation of the requirement to act according to equity, 
good conscience and the substantial merits of the case (see 
per Olney J in the Undercliffe Case (op cit) at page 389). 

The "test" is not whether there has been wrong doing on 
the part of the employer. The "test" is whether, in all the 
circumstances, upon a consideration of all the facts, it is the 
view of the Commission, whilst not purporting to usurp the 
role of the employer, the dismissal was unfair according to 
the dicta in the Undercliffe Case (op cit). 

We do not think that an analysis of the words "unfair", 
"unjust", or "oppressive" assist any more than an analysis 
of the words "beyond reasonable doubt" require analysis 
or are assisted by analysis. 

Sheldon J in Re Loty [1971] AR (NSW) 95 at 99 in the 
well known dictum warned that adjectival tyranny should 
be resisted and said:— 

"in order to justify, in its discretion, intervention by 
the Commission by way of reinstatement, it must be 
shown in this case that the branch executive exercised 
its right of dismissal unfairly even though it was 
perfectly legal and this should be determined by 
standards neither more strict nor more relaxed that 
those applicable to any employer. I say 'unfairly' 
because adjectival tyranny should be resisted and I 
believe that in the modem context expressions used in 
the older cases such as 'harsh', 'oppressive' and 
'unconscionable' as determinants as to whether inter- 
vention by an industrial authority is in its discretion 
permissible are properly interpreted on the basis simply 
of firstly deciding in all the circumstances, even though 
in the dismissal (be it summary or on notice) the 
employer has not exceeded his common law and/or 
award rights, whether the employee has received less 
than a fair deal." 

His Honour continued:— 
"The objective in these cases is always industrial 

justice and to this end weight must be given in varying 
degrees according to the requirements of each case to 
the importance but not the inviolability of the right of 
the employer to manage his business, the nature and 
quality of the work in question, the circumstances 
surrounding the dismissal and the likely practical 
outcome if an order of reinstatement is made. There 
certainly may be cases where the dismissal had many 
elements of unfairness but an industrial authority if it 
was convinced of the practical uselessness of trying to 
re-establish the employer-employee relationship, 
would not intervene at all. There may be other cases 
where there are reasonable prospects for the future of 
the relationship if clarifying conditions are imposed." 

Re Loty (op cit) was cited with approval in the Undercliffe 
Case (op cit) by Brinsden J at page 386. 

We do not, therefore, accept Mr Dixon's submissions to 
invite us to go outside the Undercliffe test, as valid, nor do 
we think that Stott's Case (op cit) is authority which requires 
us to. 

In our opinion, too, the Commission was required to deal 
with the matter having regard to the dictum of Brinsden J 
in Belo Fisheries v. Froggett 63 WAIG 2394 where His 
Honour said:— 

"... but it might be useful to point out that the learned 
authors of Halsbury 4th Ed. say in Vol. 1 para.63 a court 
will generally be reluctant to disturb the findings of a 
tribunal (with) specialised knowledge of technical 
subject matter, irrespective of whether those findings 
be classified as law or fact and reference is made 
specifically to Industrial Tribunals. Where an Industrial 
Tribunal is called upon to exercise its jurisdiction 
according to equity, good conscience, and the substan- 
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tial merits of the case, similar considerations might be 
thought to be relevant." 

We were taken to the question of policy and its effect by 
Mr Dixon, and observe that true it is that the adoption of a 
policy and its communication does not of itself create 
unfairness if a dismissal occurs in accordance with its terms, 
even if it is somewhat strict. However, that does not mean, 
either, that merely because a dismissal occurs in accordance 
with a communicated and adopted policy, it is ipso facto a 
fair dismissal, or an unfair one for that matter. 

In saying that, we wish to explain further what was said 
in Breweries and Bottleyards Employees Industrial Union 
of Workers of WA v. Bond Brewing of WA Ltd {op cif) at 
page 3231. 

It was for the applicant, of course, to establish those facts 
upon which it would invite the Commission to reach the 
conclusion, having regard to s.26 of the Act, that the 
dismissal was unfair, and on the balance of probabilities. 

The ultimate question to be answered in this matter is not 
whether one party was innocent or one was a participant in 
the "fight" or not, but rather whether, in all of the 
circumstances, the employer exercised its right to dismiss 
in the industrial context unfairly. The Commission at first 
instance found that it did, and it found that it did so because 
Mr Costello's sole contribution to the incident was to tap Mr 
Kembrey on the shoulder when he ignored him and refused 
to answer him. 

It is to be borne in mind that the applicant had to establish, 
at first instance, on the balance of probabilities, those facts 
upon which its case that there was an unfair dismissal had 
occurred was based. 

It is also to be borne in mind that the Commission at first 
instance had the benefit of seeing the witnesses. The 
Commission did not need to say that it believed or 
disbelieved witnesses if it were clear that that is what in fact 
it did (see Jones v. Hyde 85 ALR 23 and Shire of Esperance 
v. Mouritz {op cit) at page 895 per Kennedy J). 

In this case, the evidence, as we have set it out above, 
revealed this. 

Mr Kembrey was a person with an attitude problem. He 
had had abusive interchanges with several other persons at 
work over procedures. He had a heated interchange with Mr 
Durbaca in a motor vehicle. He became heated with Mr 
Harper. Mr Campbell said that Mr Kembrey had an attitude 
problem. Mr Rukuwai did not like the way Mr Kembrey 
spoke to him. Mr Kembrey had been officially counselled 
for the way he spoke to Mr Durbaca, and the personality 
clash between them involving an interchange whilst the two 
were travelling in a motor vehicle in February 1991. Mr 
Kembrey had become heated with Mr Harper over a 
disagreement as to procedures, and, on the evidence of both 
Mr Costello and Mr Kembrey, Mr Kembrey took exception 
to the fact that Mr Costello would not be drawn in to 
supporting Mm in his disagreement with Mr Harper. This 
resulted in Mr Kembrey abusing Mr Costello to the extent 
that Mr Costello became annoyed and told Mm to go away 
and pushed him. 

On the other hand, Mr Costello was, by all accounts, a 
quiet mild man and a good worker, and, indeed, a gentleman 
on the evidence. He had not been known to argue with 
anyone else. He was not the initiator of this chain of events. 

However, Mr Kembrey was known for his difficult 
attitude. 

Mr Kembrey acted in an irritating way in radio 
conversation which led Mr Costello to complain. Mr 
Campbell officially cautioned Mr Kembrey on 23 Septem- 
ber 1991. Nonetheless, Mr Kembrey continued this behavi- 
our, notwithstanding, and, as a result, was told not to be a 
"dipstick" by Mr Costello. There was then the heated 
interchange already described over the radio system which 
was quelled by the intervention of Mr Campbell. 

There was, therefore, up to that point, a series of events 
which the Commission at first instance, having regard to the 
advantage of seeing the witnesses and the clear evidence of 
their characters and dispositions, and, indeed, their conduct, 
was entitled to say was provoked by Mr Kembrey, and that 

Mr Kembrey continued to behave this way, arrogantly and 
provocatively, notwithstanding the caution from Mr 
Campbell on 23 September 1991 and the caution in February 
1991 given by Mr Harper. 

When Mr Costello spoke to Mr Kembrey in the truck later 
that day, that is 23 September 1991, Mr Kembrey conceded 
that he could not' 'give a stuff*' what Mr Costello said, and, 
indeed, that seems to have been his attitude to a large extent. 

Mr Costello was going to raise Mr Kembrey''s attitude 
problem with Mr Campbell. He told him so. 

The issue was then whether Mr Kembrey*s version or Mr 
Costello's version was credible. The Commission at first 
instance accepted Mr Costello's. It was entitled to, having 
regard to its observation of him, and having regard to the 
way he had conducted himself all alongitude. It is far more 
probable being the man that he was and the man that Mr 
Kembrey was that Mr Kembrey lost his temper when Mr 
Costello spoke to him and tapped Mm on the shoulder, and 
struck the sort of severe blow which Mr Costello described. 
It is far more probable that Mr Costello tapped him and did 
not strike him. It is far more probable that Mr Costello said 
that he would make a complaint of assault, as his evidence 
was. It is far more probable that he would do so having 
already complained about Mr Kembrey's conduct on the 
radio. That was a complaint made with justification. 

Mr Kembrey, too, had behaved in a motor vehicle on 
another occasion with Mr Durbaca in a manner which had 
brought official counselling. 

The existence of a braise on Mr Kembrey*s lip was no 
unequivocal refutation of Mr Costello's version of events. 

The slight differences between Mr Costello's version and 
Mr Oliver's version, (in whose two versions of the interview 
as he wrote them there were some differences), does not 
effect that. 

As to the question of the difference between Mr 
Campbell's version of the proposed exchange of shifts and 
Mr Costello's, the Commission at first instance believed 
both gentlemen generally speaking, and it was not necessary 
to decide that one or the other was wrong or untruthful when 
reaching its final conclusions. The Commission did not do 
so. 

The weight of the evidence for the applicant, as we have 
already outlined it, was substantial. 

Upon interview, for example, when asked if Mr Costello 
tapped Mm on the shoulder, there is no recorded reply from 
Mr Kembrey. 

Mr Costello had reacted on 2 September 1991 to Mr 
Kembrey by pushing him after he had been abused. He 
admitted that it was an incident not seen or not thought 
worthy of report until after the dismissal. Mr Kembrey, as 
we have said, made no complaint about the incident until 
he "threw it in" during the interview with Mr Oliver. • 

Mr Oliver and Mr Campbell did not know who to believe. 
They acted on Mr Costello's version of events. 

The Commission at first instance made findings implic- 
itly based on a belief in what Mr Costello had said. 

Mr Oliver had claimed that the tapping on the shoulder 
was a provocation. Mr Costello said that he did not intend 
it to be and did not think it was. In the circumstances, it 
could not reasonably be, in the light of Mr Kembrey's 
attitude, a blameworthy act If it were, in any event, Mr 
Kembrey's response by striking Mr Costello with the force 
which he obviously did was way out of proportion to it. 

In addition, it was not a provocation to inform Mr 
Kembrey of his, Mr Costello's, intention to complain about 
his conduct. Indeed, it may have been a more fair action than 
to complain to his superiors without telling him that this was 
to occur. It was quite clear that Mr Costello's previous 
complaint had not prevented Mr Kembrey from continuing 
to act in a manner which Mr Costello had difficulty with. 

Certainly, there was bad blood between them as the 
Commission at first instance found. However, that arose 
from Mr Kembrey's frequent provocation of somebody 
described as "mild", "quiet" and a "good worker". It was 
conduct embarked upon by someone described as arrogant 
and with an attitude problem. 
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A measure of Mr Costelio's worth to his employer can 
be gained from the willingness of Mr Campbell, Mr Oliver 
and Mr Harper to provide him with references. 

In dismissing him, Mr Oliver acknowledged the salient 
facts that Mr Costello was a good worker, that he was 50 
years of age, and that he would be hard put to find other 
employment. Those factors should have been given more 
weight than they were by the employer. 

In addition, the finding of the Commission at first 
instance that the tapping on the shoulder was not as serious 
as Mr Oliver viewed it was open for the reasons to which 
we have referred. 

It was open, too, to the Commission to conclude that the 
reports referred to at page 38 (AB) were obtained to 
substantiate the decision which was made. 

The Commission was entitled, too, for the reasons we 
have expressed, to find that little or no weight was given to 
Mr Kembrey's known past behaviour and Mr Costelio's 
known character. 

Further, the injuries sustained by Mr Kembrey were 
inconsistent with Mr Costello assaulting him in the manner 
described, that is by a reasonably severe assault. No injuries 
were noticed by Mr Campbell shortly after the event. 

The Commission was entitled to place weight on the 
history of the relationship, which we have outlined, and 
which the Commission refers to (see pages 39-40 (AB)). 

As to the significance of the events occurring in a vehicle 
travelling at 40 to 60 kilometres an hour, or 40 to 50 
kilometres an hour, the Commission was entitled to find that 
Mr Kembrey struck Mr Costello, and that the taking of Mr 
Costelio's left hand off the wheel momentarily to tap Mr 
Kembrey was not a dangerous act. In addition, the 
Commission was entitled to find, too, that it was more likely 
that the taking of the left hand off the wheel to tap Mr 
Kembrey was a more likely explanation of what occurred 
than taking his left hand off the wheel to deliver a blow of 
the force which Mr Kembrey said had accompanied the 
blow. This, too, can be compared with Mr Kembrey's ability 
to strike a blow in circumstances where he was not 
hampered by having to hold a steering wheel, whereas Mr 
Costello was. 

In our opinion, the Commission at first instance was 
entitled to find that the dismissal was unfair for the reasons 
which it expressed and for the reasons which we have set 
out above. It was entitled, too, to take into account all of the 
evidence of Mr Costelio's part in this matter, his employer's 
view of him, and order reinstatement without any express 
reiteration of close considerations, having regard to the 
nature of the remedy as it is referred to in FCU v. George 
Moss 71 WAIG 318. It did not err in the manner set out in 
House v. The King {op cit). It did not err in its view of the 
evidence in any material respect which might require us to 
interfere. It did not misuse its advantage of seeing the 
witnesses. Something was sought to be made of the evidence 
to which we have referred above referring to Mr Costelio's 
alleged request to move from his shift and Mr Campbell's 
different evidence. The Commission regarded both as honest 
witnesses. It was entitled to, on our reading of the transcript. 
However, a difference in evidence does not and did not, as 
we have observed, undermine the overall findings in this 
case. In any event, that particular finding was not necessary 
to reach the conclusion reached because of all the other 
evidence. In any event, Mr Campbell's evidence of what Mr 
Rukuwai told him was still evidence of another persons 
difficulty with Mr Kembrey. 

It was open to the Commission to find that Mr Costello 
had established, on the balance of probabilities, those facts 
upon which the dismissal could be found to be unfair. He 
was a good worker, quiet and conscientious. His own 
supervisors gave him a reference, even though he was 
dismissed. He was not involved in fighting. He was 
subjected to substantial and unwarranted provocation by a 
person who took no notice of counselling and who quite 
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clearly had a serious attitude problem. This culminated in 
violence visited upon him by a person with an attitude 
problem thoroughly manifested over several months. 

In addition, Mr Costello was a person who at 50, 
notwithstanding his good work record, was acknowledged 
to be in difficulty as far as finding further employment went. 

There was every reason, too, why it was unfair to treat him 
in the same manner as the culpable, or at least far more 
culpable, Mr Kembrey. 

In all of the circumstances, too, having regard to the view 
of Mr Costelio's fellow employees and all of the staff 
members, there was no obstacle to his reinstatement. 

In the circumstances, to dismiss Mr Costello was unfair 
in all of the respects referred to in the Undercliffe Case {op 
cit). The Commission did not err in the exercise of its 
discretion as alleged, or at all. 

The Commission at first instance could be satisfied quite 
rightly on the material before it that it ought to interfere in 
the exercise of the employer's right to dismiss, in the proper 
exercise of its discretion under s.26(l)(a), (b) and (c) of the 
Act. There was ample evidence that a reinstatement was the 
fair and equitable solution to the matter. 

We have considered all of the material before us and 
submissions put to us. 

In the circumstances, no ground of appeal is made out 
such as to warrant that the appeal be upheld. 

The appeal will be dismissed. 
Order accordingly 

Appearances: Mr H J Dixon (of Counsel) and with him 
Mr T H F Caspersz (of Counsel) on behalf of the appellant. 

Mr R D Farrell (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

and 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch. 
No. 850 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER C.B. PARKS. 
11 December 1992. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 4th day of September 1992 and having heard 
Mr H J Dixon (of Counsel) and with him Mr T H F Caspersz 
(of Counsel) on behalf of the appellant and Mr R D Farrell 
(of Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 11th day of December 1992 
wherein it was found that the appeal should be dismissed, 
it is this day, the 11th day of December 1992, ordered that 
the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gawooleng Dawang Inc 

and 
Beverley Anne Lupton, Sheree Dannenburg and Janice 

Trembath. 
Nos. 548, 549 and 550 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

26 November 1992. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Negus and myself. 

These were three appeals by the appellant incorporated 
association brought against decisions of the Commission at 
first instance, constituted by a single Commissioner, 
pursuant to s.49 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), in relation 
to three applications by the three respondents herein. The 
appeals were heard together. 

The three original applications were heard together. 
Copies of those applications and their grounds appear at 
pages 9-14 of the appeal book (hereinafter referred to as 
"AB"). 

The grounds of appeal herein appear at pages 3-7 (AB) 
respectively. They are identical. 

The applications at first instance were made by each of 
the respondents alleging, particularised, that they had been 
unfairly dismissed from their employment at the Kununurra 
Crisis Accommodation Centre by the sponsor of the Centre, 
namely the appellant in each of these appeals, and claiming 
relief under s.29(b)(i) of the Act. 

After hearing and determining these matters, the Commis- 
sion at first instance made orders which appear at pages 
66-71 (AB). 

The Commission declared that each woman had been 
unfairly dismissed on 7 November 1991 and ordered in each 
case that within 14 days of 14 April 1992, Gawooleng 
Dawang Inc re-employ Ms Beverley Anne Lupton and Ms 
Janice Trembath in the positions of general refuge worker 
with no less than 60 hours of employment per fortnight 
unless otherwise agreed by the parties at the point of 
re-employment, and Ms Shcree Dannenburg in the position 
of general refuge worker with no less than 28 hours of 
employment per week unless otherwise agreed by the parties 
at the point of re-employment. 

Grounds of Appeal. 
The grounds of appeal herein are identical and we 

reproduce them hereunder for convenience (see pages 2-7 
(AB)):- 

"The Appellant states the following grounds upon 
which the Appeal is lodged: 

1. The Commission erred in law and in fact by 
finding that the Respondent's employment 
contract with Anglicare was binding on 
Gawooleng Dawang Inc., when the evidence 
established that when Gawooleng Dawang 
Inc. became the employer it sought to 
negotiate conditions of employment but was 
prevented from doing so by the Respondent. 

2. The Commission further erred on the basis of 
its finding referred to in Appeal Ground 1, by 
finding that Gawooleng Dawang Inc. was 
required as a condition of employment to 
establish gross misconduct in order to termi- 
nate the Respondent's contract of employ- 
ment, when in fact that condition of employ- 
ment did not apply. 

3. The Commission further erred on the basis of 
its finding referred to in Appeal Ground 1, by 

finding that Gawooleng Dawang Inc was 
required as a condition of employment to 
allow the Respondent union representation, 
when in fact that condition of employment 
did not apply. 

4. The Commission erred in finding that the 
actions of the employee did not amount to 
gross misconduct, ie. "a significant repudia- 
tion of the contract of employment", when 
on the facts and evidence before the Commis- 
sion the employee consistently refused to 
obey lawful instructions to meet with the 
employer and to work the hours of work 
required by the employer. 

5. The Commission erred by finding that the 
Respondent's dismissal was unfair and with- 
out regard for the principles of natural 
justice, when the facts and evidence pre- 
sented indicate that the Respondent was not 
denied natural justice or the right to represen- 
tation. 

6. The Commission further erred by failing to 
find on the criterion referred to by her as a 
"fair go all round", that the Respondent's 
attitude and behaviour towards the employer 
was unfair and ought to have been taken into 
consideration in the decision. 

7. The Commission erred by making an order 
for re-employment of the Respondent when 
the facts and evidence indicate that there had 
been a serious and final breakdown in the 
employment relationship to such an extent as 
to make re-employment untenable." 

In appeal No. 548 of 1992 the appellant seeks that the 
appeal be upheld and that the Commission's order in respect 
of application No. 1799 of 1991 be quashed. 

In appeal No. 549 of 1992 the appellant seeks that the 
appeal be upheld and that the Commission's order in respect 
of application No. 1800 of 1991 be quashed. 

In appeal No. 550 of 1992 the appellant seeks that the 
appeal be upheld and that the Commission's order in respect 
of application No. 1798 of 1991 be quashed. 

Background. 
The reasons for decision of the Commission at first 

instance appear at pages 19-64 (AB). 
These matters came on before the Commission after "an 

extensive record of disputation involved and that the 
circumstances were such that the issues between the parties 
were of such long standing and so intractable that the only 
practical course was arbitration" (see page 20 (AB)). This 
was the advice which we assume came from both parties 
given to the Commission through the Commission's 
Associate, one assumes. 

All the applications were heard together at first instance, 
as we have observed. 

On or about 25 February 1991 the three respondents 
commenced employment at a Crisis Accommodation Centre 
at Kununurra in the far north west of this State. Ms Lupton 
was employed as a General Refuge Worker, as was Ms 
Trembath. Ms Dannenburg, however, was employed at the 
refuge as a Child Care Worker. The Centre provided refuge 
for women and children who needed it. Indeed, 90% of the 
users were aboriginal women. 

As to who was the employer of these three women, we 
will deal with that in the following facts. 

However, it should be observed that they were "dis- 
missed" on 7 November 1991, having worked at the Crisis 
Centre since 25 February 1991. 

The Crisis Centre was, and one presumes is, still funded 
by the Commonwealth and Stole Government by grants 
under a program which provides funds to non-Governmental 
organisations and local authorities to provide accommoda- 
tion and related services to needy persons. The State 
Department of Community Services had a role in supervis- 
ing the funding and otherwise tendered advice from time to 
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time to the Committee. Indeed, Ms Vicki Butcher was an 
ex officio member of the Committee of Management. She 
was a Department of Community Service's officer. 

In Kununurra, funds were made available to Anglicare, 
which is a Perth based agency. This, however, was 
Anglicare Kununurra and the ftmds were made available for 
the provision of a Crisis Centre for women and children 
escaping domestic violence (see exhibit Al). 

The funded service is identified by exhibit A2, at least as 
and from 30 June 1992, as "Gawooleng Dawang, Kununurra 
Crisis Accommodation Centre". 

Anglicare had established a Committee in Kununurra to 
manage the refuge. The Committee had authority, either 
expressly or impliedly delegated, to engage employees to 
work for Anglicare. What its other powers were are not 
expressly set out. Suffice it to say that the Committee 
consisted of Anglicare representatives, local aboriginal 
community representatives, and other persons who were in 
fact employed by Government agencies and departments in 
Kununurra. 

The witness, Ms Pearl Gordon, was a Vice-Chairperson 
and described herself as a "traditional" aboriginal woman. 

The three respondents entered into contracts of employ- 
ment with Anglicare on 25 February 1991 and entered 
written contracts of employment dated 24 April 1991 (see 
page 356-360 (AB)). Clauses 6, 13 and 17 in those contracts 
read as follows:— 

"6. Hours of Work 
The ordinary hours of work shall not exceed 75 

hours per fortnight, to be worked over any 24 hour 
period and on a seven day a week basis, provided 
that these hours will be worked on a flexible basis 
by mutual agreement between employer and 
employee. 

13. Termination of Service (Permanent Staff only) 
(a) The first 3 months of service of the employee 

shall be probationary and may be terminated 
by 1 week's notice on either side. 

(b) Where the employer intends to terminate the 
service of the employee otherwise than 
within the first three months of service or at 
the expiration of the agreed term of service 
then the employer shall give 2 weeks notice 
in writing specifying whether the termination 
is for unsatisfactory service, redundancy due 
to funding, redundancy due to technological 
change, or for any other stated reason. 

(c) Except in the event of gross misconduct by 
the employee, the employer shall not termi- 
nate the services of the employee for unsatis- 
factory service unless the performance of her 
duties has been formally assessed as pro- 
vided for under Clause 2 (C) above. 

(d) Upon receiving notice of termination for 
unsatisfactory service the employee has the 
right to appeal within 5 working days to the 
employer's Management Committee which 
will meet within 5 working days after the 
appeal is lodged, and shall reach its decision 
within 5 working days. 

The employee may make written represen- 
tations to the Management Committee, 
which will be circulated to each member 
prior to the meeting. The employee shall be 
entitled to attend the meeting of the Manage- 
ment Committee and shall have the right to 
speak. 

In the event that the appeal is upheld, 
notice of termination will be withdrawn by 
the employer. 

(e) An employee who wishes to resign shall give 
at least 2 weeks written notice of such 
resignation to the employer. 

(f) A certificate of service shall be furnished by 
the employer upon termination of employ- 
ment for whatever reason. If requested, an 
employer must furnish the employee with an 
employment separation certificate in accor- 
dance with the Department of Social Security 
policy. 

(g) Redundancy: 
(1) If a permanent employee becomes re- 

dundant because of cessation, reduction 
or lack of funding of the employer or for 
any other reason, the employer where 
possible shall give 3 months notice. If 
the employee remains unemployed after 
termination of notice, then the employer 
aims, if funds permit, to make a sever- 
ance payment at the rate of 2 weeks pay 
per year of service. During the period of 
notice, reasonable leave to attend inter- 
views for other employment will be 
granted. 

(h) Technological Change: 
Where the employer intends to terminate 

the services of a permanent employee on 
account of introduction or proposed introduc- 
tion by the employer of technological 
changes in the organisation, the employer 
shall give the employee 3 months notice of 
the termination of her employment, or allow 
the employee to volunteer to give 1 months 
notice of resignation. 

17. Trade Union Representation 
In any matter relating to any clause in this 

Agreement, the employee shall have the right to 
seek the advice, assistance, or representation of an 
appropriate Trade Union." 

They are the significant clauses contained in the 
agreement. 

At least some of the terms of their employment appear in 
exhibits A7, A20 and A22 and include some common terms 
and others which are not common. 

There was, too, a person who was a Co-ordinator of the 
Centre named Ms Gillian Meyers who was herself dismissed 
and whose dismissal was, as we will observe later in this 
statement of background, the subject of a conference in the 
Australian Industrial Relations Commission. 

A great deal of conflict arose between the respondents and 
the Committee of Management which had much to do with 
conflict between Ms Meyers and the Committee. There was 
clearly a major dispute between Ms Meyers and the 
Committee as to how the Crisis Centre should be run. The 
ihree respondents were clearly friends and supporters of Ms 
Meyers, and, indeed, on the day of their dismissal rang the 
union from her house. 

The Centre was to operate 24 hours per day seven days 
per week with at least one employee in attendance at the 
Centre at all times. 

The references to hours and rates in the contracts of the 
three employees differ as is set out at pages 28-29 (AB). 
Nonetheless, all three were clearly part-time employees. 

There was, too, as will be seen above, a common clause 
in the contracts of employment providing for termination of 
employment. 

The Commission at first instance found that the employer, 
for the purposes of these applications, was the respondent, 
which was incorporated in late June 1991. 

A letter from Anglicare to Ms Julie Eraser "Gawooleng 
Dawang" of 27 June 1991 (see page 342 (AB)) evidences 
Anglicare's handover of the Centre from 1 July 1991, 
subject of course to the question of sponsorship being 
transferred. 

Exhibit A5 is an existing agreement between the Minister 
for Community Services and Gawooleng Dawang Inc dated 
3 October 1991. That acknowledges that the sponsorship of 
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the Centre changed from Anglicare to the appellant 
incorporated body as and from 1 October 1991. That change 
necessitated the consent, it would appear, of both the 
Commonwealth and State Governments who were responsi- 
ble for funding the Crisis Centre. 

Until the endorsement of transfer of sponsor, however, the 
Commission found that Anglicare remained the sponsor of 
the Centre and the employer of the persons engaged in 
carrying out duties at the Centre. 

The respondent, under its constitution, is and was 
managed by a Management Committee, its governing body 
(see exhibit B, article 4). It is trite to say that the Committee 
was not and could not be the employer of the respondents 
herein. 

The Management Committee is and was required to be 
constituted by a minimum of six and a maximum of 12 
persons and to consist of 50% of persons representing the 
aboriginal community at least. 

That Management Committee acted as manager by 
delegation from Anglicare after 1 July 1991 until the actual 
endorsement of the transfer of sponsorship occurred as and 
from 1 October 1991 (see the confirmation of this 
arrangement in a letter of 28 July 1991, page 343 (AB)). 

The appellant then, of course, it was not in real dispute, 
became the employer of the respondents. 

It was some time before the request for transfer of the 
endorsement of sponsorship made in June 1991 was 
endorsed, and that was the cause of the delay until 1 October 
1991. 

In August 1991 Ms Meyers and the Management 
Committee were in dispute. Some of this dispute is referred 
to in the Draft Agreement (see page 346 (AB)). 

In August 1991, also, Ms Meyers was dismissed, 
reinstated and then suspended. After some weeks she was 
dismissed by the Management Committee and the Centre 
was closed for a period commencing about mid-September 
1991. This occurred, on the evidence of Ms Janet Bayman, 
because the Management Committee and the Department of 
Community Services had concerns about the quality of the 
service being delivered. That, of course, was at the centre 
of the dispute with Ms Meyers. 

One result was that the three respondents worked at a 
service offered at the home of the Anglican Minister in 
Kununurra which was used as a temporary shelter. The 
Management Committee did not control this temporary 
shelter. 

On 12 September 1991, by exhibit F, the respondent, 
Janice Trembath, had written regarding problems which had 
arisen over her overtime in relation to which she received 
no reply from the Committee of Management. 

On 30 September 1991 the Management Committee 
wrote to the respondents advising that it intended to open 
the Centre on 2 October 1991 with an interim Co-ordinator 
and inviting them to attend interviews with the Committee. 
They did not attend or accept this invitation. 

Exhibit A9 is a letter of 30 September 1991 written to 
each of the respondents and it is of some importance. Formal 
parts omitted, it reads as follows (see page 366 (AB)):— 

"The Gawooleng Dawang Crisis Centre will re-open 
by Wednesday 2nd October, 1991. The Management 
Committee has appointed Pauline Woodbridge as 
interim Co-ordinator until further notice. 

This notice of our intentions is an opportunity for 
you to indicate your willingness to continue your 
employment and work cooperatively with Pauline 
Woodbridge and the Management Committee. 

Due to circumstances, the service we will offer, will 
be different from your past service employment. To this 
end we request your attendance at an interview to 
discuss your commitment to this temporary situation. 

Interviews will be conducted at Dept for Community 
Services, Cnr Messmate Way and Konkerberry Drive 
in the District Office Conference Room. You are 
requested to be present for your interview at 11.45 am 
on Tiesday 1st October. Please contact Dept for 

Community Services 680233 if you are unable to attend 
at this given time, and nominate another time for the 
same day. 

We advise that failure to respond will be interpreted 
as an unwillingness to be directed by the Management 
Committee." 

That letter noted that the circumstances of service would 
be different from "your past employment". 

The second paragraph laid emphasis on "an opportunity 
for you to indicate your willingness to continue your 
employment". 

The Department of Community Services then purported 
to intervene in the matter proposing a "cooling off" period 
from 1 October 1991 to 21 October 1991. During that time, 
the three respondents were on leave with full pay. During 
that time, too, it would appear that Anglicare paid them a 
couple of times in the course of some administrative 
confusion. It appears to have offered its services on this 
occasion as an honest broker. The Department's role was the 
supervision of the grant of taxpayers' moneys to the Centre 
and its sponsor and it had no other role than that. 

At the time there was substantial conflict, on the evidence, 
between Ms Meyers and the appellant and the respondents 
and the appellant, as we have already observed. 

However, we reproduce the document (exhibit A4), 
formal parts omitted:— 

"The following is agreed between 
• Anglicare 
• Management Committee of Darwang Gawooleng (sic) 

the Coordinator and Workers of the Kununurra Crisis 
Service. 

The agreement relates to the period of time from 1st 
October 1991 until close of business 21st October 1991 or 
until the resolution of the conflict between the above parties 
if this is achieved before 21.10.91. 

1. Ms Gillian Meyers will receive salary for the 
above period at her former rate of pay of  
The Management Committee of Darwang Ga- 
wooleng (sic) considers Ms Meyers services to 
have been terminated, and requires her to accept 
that in the event of the outcome supporting that 
termination, she will accept the payment for the 
above period of time will be included in determin- 
ing the final entitlements owed to her. During this 
period Ms Meyers agrees not to attend the refuge 
and will not undertake any role in the management 
or delivery of the service. 

2. Subject to existing rental arrangements Ms Mey- 
ers and her family will continue to occupy the 
house at (sic) for the above period of time and the 
Management Committee of Garwooleng Darwang 
(sic) agrees not to visit the house during this 
period of time. 

3. The other employees of the Kununurra Crisis 
Service will for the interim period of time proceed 
on leave paid at their normal rate of pay. This 
leave will be in addition to any other leave 
entitlements they may have currently accrued. 
During this period the employees of the 
Kununurra Crisis Service agree not to attend the 
refuge and will not undertake any role in the 
management or delivery of the service. 

4. The Kununurra Crisis Service will, during the 
above period operate as "a safe house" with the 
appointment of Ms Pauline Woodbridge as Acting 
interim Coordinator. 

5. The Acting Interim Coordinator will take respon- 
sibility for the service's bus in order that she can 
use the bus to support the needs of the women and 
children who use the service in the interim period. 

6. The Management Committee of Darwang Ga- 
wooleng (sic) undertakes not to implement any 
changes to the above arrangements in the interim 
period and to cooperate fully with the Department 
for Community Services in Kununurra and the 
Community Funding and Development Director- 
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ate in DCS Head Office in the day to day 
management of the service in the interim period. 

7. The express endorsement of Points 1 to 6 will be 
required through each individual agreeing to sign 
the above and copies of the final document being 
made available to all parties to this agreement." 

The terms of the suggested "cooling off" included a 
continuation of payment of salary to Ms Meyers for that 
period, notwithstanding that the Management Committee 
was to maintain her dismissal and Ms Meyers was not to 
attend the Centre or to be involved in any delivery of its 
services. 

In addition, it was proposed that the employees, namely 
Ms Trembath, Ms Lupton and Ms Dannenburg, (and no 
other employees), were to go on paid leave and refrain from 
attending the Centre or take any role in the delivery of 
services during that period. 

It was also proposed that the Management Committee 
was to undertake not to implement any changes to these 
arrangements during the period and to co-operate fully with 
the Department for Community Services in Kununurra and 
the Community Funding and Development Directorate in 
the Department for Community Service Head Office in the 
day to day management of the service in the three week 
period until 21 October 1991. 

The Commission at first instance found that that proposal 
was accepted and implemented, as it would seem it was. 

This agreement was "brokered" two days before the 
transfer of sponsorship from Anglicare to Gawooleng 
Dawang Inc, and coincided, as the Commission observed, 
with the operative date of Gawooleng Dawang Inc com- 
mencing as sponsor. It also occurred shortly before the issue 
of Ms Meyers' dismissal was to be dealt with in the 
Australian Industrial Relations Commission. 

The question arises whether the respondents herein 
became the employees of Gawooleng Dawang Inc at the 
point at which the sponsorship was transferred. 

There was no express adoption of the contracts of 
employment with Anglicare by either the appellant or the 
respondents. The contract can only apply, therefore, by 
implication or estoppel. 

As we have read the evidence, not one person alleges with 
any certainty that the old contracts continued. 

The Commission at first instance concluded that they did, 
and if there was a right not to employ, it was simply not 
exercised. That finding was based on the finding that the 
following factors existed:— 

(1) The application of retrospectivity in the funding 
arrangements. 

(2) The letter dated 30 September 1991 (exhibit A9) 
to Ms Trembath from the respondent stating that 
the Centre would re-open on 2 October 1991 and 
citing this as an opportunity to accept a continua- 
tion of employment. 

(3) The terms of the accepted "cooling off" arrange- 
ment. 

(4) The absence of any attempt by the respondent to 
specify any new terms or changes to the terms of 
the contracts of employments as existed with 
Anglicare, as distinct from subsequent attempts to 
discuss the terms to which the applicants could 
respond. 

(5) The absence of any notices of termination by 
Anglicare of the contracts of employment. 

(6) The absence of any apparent attempt to meet or 
at least dispose of any contractual obligations 
claims such as the accumulation of paid time off 
in lieu prior to the transfer (see exhibit F). 

(7) Common membership of the Local Committee 
managing the Centre on behalf of Anglicare in the 
period from at least late June 1991 and the 
management when the respondent took over 
sponsorship in early October 1991 adding to the 
probability that it was at least implicitly accepted 
by the respondent and by the applicants that the 

contracts of employment which were in existence 
between Anglicare and the applicants were, on 
transfer of sponsorship responsibilities, to exist 
between the respondent and the applicants with 
the previous service to be deemed continuous for 
the purposes of entitlements (see page 42 (AB)). 

(8) The Commission concluded that the respondent 
did employ the applicants, and that the terms and 
conditions were unchanged. 

About this time Ms Meyers' dismissal was the subject of 
proceedings in the Australian Industrial Relations Commis- 
sion and there was a public meeting in Kununurra in 
mid-October 1991 when differences between Ms Meyers 
and the respondent was aired. 

Ms Trembath commented critically in the press on the 
appellant's Committee, and it would appear that the 
community at large was drawn to some extent into the 
dispute. 

There was a letter written on 30 September 1991 (exhibit 
A9) to the respondents, as we have said. 

Ms Trembath alleged that this was contrary to what had 
been agreed, and, as a result, that she did not attend the 
interview. 

On 22 October 1991 Ms Trembath, Ms Lupton and Ms 
Dannenburg returned to work at the Centre where there was 
an Acting Co-ordinator, Ms Pauline Woodbridge, who had 
been recruited from Queensland for a limited period for the 
purpose of acting in that position. 

Ms Woodbridge complained to Ms Vicki Butcher of the 
Department of Community Services, and an "ex officio" 
member of the Committee of Management, that none of the 
respondents would co-operate with her in establishing work 
arrangements, and particularly the establishment of a roster. 
As a result, Ms Butcher attended at the Centre and discussed 
rosters with the respondents. This discussion resulted in 
what Ms Butcher described as an interim roster to last for 
that week only, that is from 22 October 1991 to 29 October 
1991. The respondents denied that they were uncooperative 
with Ms Woodbridge, but did not suggest that the roster was 
an interim one. (The roster is exhibit G). 

In addition, Ms Trembath told Ms Butcher that she wished 
to work fewer hours per week, and Ms Lupton said that she 
did not wish to work nights and weekends all the time. 

Further, Ms Lupton complained that Ms Butcher had 
breached confidence by revealing the reasons for seeking a 
change in hours. This was the reason, she asserted, that she 
did not wish to attend meetings alone with the respondent 
to discuss her personal circumstances. Ms Butcher denied 
that she had breached this confidence. 

Ms Carol Anne Hapke and Ms Bayman denied that they 
had any knowledge of the reasons why Ms Lupton wanted 
a change from night and weekend work. 

A new roster was, in fact, issued to the respondents under 
cover of a memo of 29 October 1991. In part, it was derived 
from information given to the Committee by Ms Butcher 
who obtained it from the respondents. 

The Commission at first instance found that there was 
good reason for the respondent to review the rostering 
arrangements which had existed, and, of course, the roster 
which lapsed was replaced by the roster devised by Ms 
Butcher. However, problems arose over the new roster 
approved by the Committee of Management. None of the 
respondents agreed with it. All refused to work in 
accordance with it. Indeed, their refusal to work in 
accordance with it necessitated the Committee of Manage- 
ment finding other persons to do extra work. 

The fact was that Ms Trembath did not agree with the 
roster, because it was not conducive to the optimum running 
of the service. She also said that she refused to work the job 
roster because her contract said that roster changes were to 
be made in conjunction with staff under clause 6 of her 
contract. Ms Trembath also objected to the roster because 
her skills would not have been put to advantage. 

Ms Dannenburg and Ms Lupton also refused to work in 
accordance with the roster. Ms Dannenburg did concede that 
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the roster of 22 October 1991 was only a temporary roster, 
which it clearly was. 

There was a deterioration in relations between the 
appellant and the respondents from 29 October 1991 to 7 
November 1991 set out in a number of documents. The 
details of this appear at pages 46-49 (AB). 

On 30 October 1991 (see page 368-370 (AB)), the 
appellant wrote to the respondents in the following terms, 
formal parts omitted:— 

"You were employed by the Management Commit- 
tee of Gawooleng Dawang on 25 th February, 1991 and 
currently have a contract with the service to work as 
a General Refuge Worker for s (sic) 40 hours per week 
of unspecified weekly hours over any 24 hour period 
on a seven day per week basis. You have received 
in-service training during the course of your employ- 
ment and we believe that to date you have worked 
mainly between 8.00am-4.00pm on weekdays as 
required by the previous system of the service. 

Your duties were interrupted on Friday 20th Septem- 
ber and you were verbally advised that you were on 
stand-by on full pay. On Monday, 30th September in 
a hand delivered letter you were advised that you were 
required to return to duties and therefore requested to 
attend an interview with the Management Committee 
to discuss changes within the service and to negotiate 
the circumstances of your continued employment. You 
failed to arrive for that interview and verbally advised 
that you would not be available to meet with the 
Management Committee—nor would you be available 
to recommence duties. 

At this time you negotiated, through the Department 
for Community Services, to remain on stand-by on full 
wages untU Monday 21st October. The Management 
Committee agreed to your conditions as we recognised 
that there was a need for a "cooling off" stage. 

On Monday 21st October, you communicated with 
a committee member and indicated a willingness to 
return to duties. You were then requested to attend a 
meeting with the Management Committee to discuss 
rosters and other matters relevant to your employment. 
You verbally refused to meet with the Management 
Committee. Again the committee had no desire to 
inflame the situation, so you were asked to come to 
work on Tuesday 22nd October and report to the Acting 
Co-ordinator Pauline Woodbridge. 

Ms Woodbridge reported to the Management Com- 
mittee that you arrived at the service and generally 
exhibited unco-operative behaviour. Ms Woodbridge 
requested assistance and support from the Community 
Services Department and the available Management 
Committee members. Vicki Butcher attended the 
service and proceeded to negotiate a roster with you. 
After lengthy discussions it was agreed that a roster 
suitable to you would be implemented for one week 
until Thesday 29th October when the Management 
Committee would advise you of the new roster which 
would have to take into account the fact that Ms 
Woodbridge's short stay with the service would end 
and therefore rosters would need to be covered by the 
remaining three staff members. 

You were verbally advised on Monday 28th October 
that the Committee would be meeting on TUesday 29th 
and that new rosters would be advised. You were 
verbally advised on Tuesday 29th October (before the 
end of your shift) the hours that you would be required 
to work on Wednesday 30th October and that a new 
roster, with a memo explaining that staff should request 
an interview with the Committee to discuss any aspects 
of the roster, would be delivered to the service before 
5.00pm. 

The roster and memo were delivered to the service 
at 5.00pm by two Management Committee persons. 
You were present at this time and stated your refusal 
to work either weekends or evenings. You stated that 
you would only work the roster negotiated last week. 
Following some discussion you were repeatedly ad- 

vised by the Committee persons to request an interview 
to discuss your views and individual needs. You 
repeatedly refused and were then requested to put your 
concerns about the roster in writing so they could be 
considered by the whole committee—you refused. 

As you are already aware, sponsorship and therefore 
total responsibility for the Gawooleng Dawang Serv- 
ice, has recently been transferred to the Gawooleng 
Dawang Management Committee. The committee 
would like to reassure you that we fully acknowledge 
our obligation to the community to provide an adequate 
and goal quality service and this is our ultimate 
priority when structuring a roster for the service staff. 
Of course every effort will be made to consider 
individual needs and circumstances, however, you are 
one of the service's trained staff and we must therefore 
strive to employ your skills where and when most 
required and most effective to the overall smooth 
running of the service and therefore ensuring optimum 
benefit to the clients of the service. As you are aware, 
prior to the transferral of sponsorship, previous roster 
arrangement of utilizing inexperienced and untrained 
relief staff for night work and weekend work, led to a 
very unsatisfactory situation. The Management Com- 
mittee are therefore unwilling to allow this situation to 
re-occur and therefore urge you to take some of the past 
difficulties into consideration when negotiating your 
hours of employment. We also acknowledge our 
obligation to fulfill your employment contract obliga- 
tion in that you are employed for a minimum of 40 
hours per week although you have already verbally 
indicated you do not wish to work more than 30 hours. 

The committee would like to remind you that the 
roster introduced on Tuesday 29th October covers the 
period to the end of November only and is structured 
to rotate all the hours (day/night/weekends) and all 
duties amongst all trained and permanent staff. You 
will note that you are not required to work overnight 
shifts (ie. after 10.00pm). Before the expiry of this 
roster a new roster will be looked at taking into 
consideration circumstances and staffing at that time. 

Yesterday, and on previous occasions, you have 
expressed an unwillingness to meet with the Manage- 
ment Committee and discuss matters pertaining to your 
employment as an individual on the staff of Gawooleng 
Dawang. This Committee, as your employer, is always 
willing and available to communicate with it's staff 
members. We would like an opportunity to discuss with 
you your personal reactions to the roster so that we may 
achieve some acceptable compromise. 

To this end we therefore request that you attend an 
(sic) meeting with the committee on Thursday 31st 
October at 10.00am at the Community Services District 
Office." 

We set out hereunder a letter to the respondents from the 
appellant dated 31 October 1991 (exhibit A12, pages 
372-373 (AB)), formal parts omitted:— 

"The Management Committee of Gawooleng Da- 
wang is mindful of it's (sic) responsibility to communi- 
cate with it's (sic) employees. We are fully aware that 
members of staff are individually contracted to the 
Gawooleng Dawang Service. Conditions of Job Con- 
tracts must be considered when planning all aspects of 
the service as well as ensuring that Service needs are 
built in to promote absolute efficiency in every facet. 

The roster introduced on Tuesday 25th October, 
1991 incorporates all these factors to fully utilize 
experienced and trained staff resources as well as 
offering staff flexibility by rotating all shifts and tasks 
throughout the period between S.OOam—10.00pm 
daily. We remind you that the service operates on a 24 
hour per day, 7 days per week basis, therefore it is 
necessary to roster staff resources accordingly. 

All contracted staff were requested to attend inter- 
views with the Management Committee on Thursday 
31st October, 1991 between 9—10am. All staff were 
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asked to meet individually with the committee for the 
following reasons: 

1. This Management Committee have a respon- 
sibflity to offer each staff member a private 
opportunity to discuss individual circum- 
stances and needs. 

2. This Management Committee has a (sic) 
obligation to communicate with it's (sic) 
staff as individuals in order to develop 
rapport and understanding of employees 
personal and professional needs. 

3. This Management Committee has a (sic) 
obligation as the employer to make itself 
available to staff for consultation re: rosters 
and other aspects of service provision. 

4. The Management Committee acknowledge 
that all staff, although employed at the same 
time, for the same period under similar 
contracts, have differing skills, life experi- 
ences and personal needs which are con- 
stantly changing and need to be understood 
by their employer. 

This committee understands the value of group 
meetings as a team building exercise and for relation- 
ship development between staff and employer. How- 
ever, it is felt that there is also a necessity to be 
available to staff as individuals to promote the overall 
philosophy of considering staff as separate entities with 
individual needs and circumstances which relate to 
their work performance and general development 

We therefore find it necessary to direct you to attend 
an interview with us as your employer on Thursday 
31st October, at 2.30pm at the Department for 
Community Services, District Office, Conference 
Room. The purpose of this individual interview is to 
discuss your rostering arrangements and any personal 
concerns. We would also welcome this opportunity to 
discuss continued services provision to the community. 
This meeting is in no way a disciplinary action but a 
(sic) opportunity to exchange views. 

You will recall that in correspondence to you on the 
30th September, 1991 this Management Committee 
advised that the service would be re-opening and 
commencing a different system of operating. At that 
time you were also invited to a private interview with 
the Committee to discuss the changes—you failed to 
arrive. 

As your new employer under a different system it is 
the considered opinion of this Management Committee 
that it is necessary to conduct interviews, privately with 
each staff member, prior to addressing a formal staff 
meeting. 

Failure to arrive for your interview as stated above 
will be interpreted as an unwillingness to co-operate 
with this Management Committees need to manage 
effectively and disciplinary action will follow." 

It is to be clearly noted that the letter threatens 
disciplinary action for non-attendance. It is noteworthy that 
that letter refers, too, to "your new employer under a 
different system". 

On 31 October 1991, the respondents wrote saying that 
they would not accede to individual interviews. This was 
notwithstanding that the letter of 31 October 1991, which 
we have just quoted, said that failure to arrive for an 
interview would be interpreted as an unwillingness to 
co-operate with the Management Committee which would 
lead to disciplinary action. 

The three ladies were asked to meet with the Committee 
at 10.00 am on 31 October 1991. They attended. However, 
there was not a quorum of the Committee present and they 
were sent away. 

Another letter arranging another appointment for 2.30 pm 
on that same day arrived after the time of 2.30 pm, on their 
evidence. The meeting could not, therefore, occur. 

There was another direction dated 1 November 1991 to 
attend for interview on 4 November 1991 (see page 377 

(AB)). There was a further direction dated 4 November 1991 
to attend for interview on 7 November 1991 (see page 380 
(AB)). 

Ms Lupton and Ms Trembath attended on that date, and 
advised that each would be the union representative 
attending with the other at that other persons interview (all 
three had been made accredited job delegates of the 
Australian Social Welfare Union (see pages 383-384 (AB), 
a union of which they were members). 

The Management Committee declined to proceed with the 
interview, and Ms Lupton and Ms Trembath were told that 
their authorisations as union representatives were not 
deemed appropriate in the circumstances and would not be 
acceptable. This was, according to Ms Hapke, because these 
were their employees, and they wished to interview them 
individually. 

Ms Trembath was told to come back at 11.00 am for an 
interview, as was Ms Lupton, and, if she wished, to bring 
anyone other than a fellow employee with her. We should 
add that a Mr Frank Chulung came with those two persons 
as a witness, but could not remain because of another 
appointment and accordingly left after about one hour. 

They left the meeting then, after the discussions about 
representation, and met Ms Dannenburg who was arriving 
for the interview at about 9.30 am. They told her what 
happened and all left. 

They made telephone calls to the union from Ms Meyers' 
house. 

At 11.00 am they returned and there was a further 
confrontation. Finally they were called in and dismissed by 
the Management Committee through the agency of the 
interim Co-ordinator, Ms Linda Rawlins, but in the presence 
of the Committee. 

Ms Bayman acknowledged that what occurred was a 
summary dismissal (see page 280 (AB)). 

During the course of these events, the respondents were 
the only experienced staff (one assumes apart from 
Co-ordinators). There were, however, two casually em- 
ployed aboriginal helpers. 

In addition, it is clear that there was a great deal of distrust 
of the Committee, and this was the background to these 
events by the respondents. 

On the part of the Committee, there was a view that the 
respondents were failing to co-operate and refusing to work 
the roster they had directed them to work. 

It is also quite clear that this distrust of the Committee, 
arising from the long conflict, motivated the respondents to 
refuse to meet as individuals with the Committee and to 
nominate each other as the union respondents. 

Ms Lupton, too, had a fear derived from previous 
experiences with a member of the Committee who had 
betrayed her confidence, she alleged, in relation to certain 
sensitive personal matters. 

A number of other observations should be made about the 
dismissals, on the evidence. 

Ms Hapke, the Chairperson of the Committee, was 
involved in conveying the reasons for dismissal to the 
respondents on the day in question. These were, according 
to her, that there was a reluctance on the part of the 
employees to speak with the Management Committee. 

Ms Bayman, however, said "I think we lost hope that we 
could effectively work together for the benefit of the 
service". 

Ms Gordon, Vice-Chairperson of the Committee, said that 
the dismissals occurred because the three ladies had no 
communication with the Committee, although they had been 
asked to attend for interviews, and had refused to come 
individually. In addition, she said that the respondents were 
not working the new roster. 

Ms Trembath said that she understood that she was 
dismissed because she wanted a union representative and the 
Committee would not allow it. 

Ms Lupton said that she thought that she was terminated 
for demanding union representation. Ms Lupton did not 
think that the dismissal occurred because she had refused to 
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co-operate with the Committee and to work the new roster, 
because if that were the case they would have been 
terminated long ago. 

Ms Hapke said (see page 195 (AB)) that dismissing the 
respondents was a decision made over a period of some 
months. 

There was a letter of dismissal dated 7 November 1991 
issued to Ms Trembath and Ms Lupton (exhibits A19 and 
A21) in the following terms, formal parts omitted:— 

"As advised in correspondence to you dated 30th 
Oct. and 4th November, you were requested to attend 
an individual interview with the Management Commit- 
tee as your employer. The purpose of the interview was 
clearly outlined. 

In response to the most recent interview you offered 
a letter which stated your right to have union 
representation at this meeting. 

In consultation with the Confederation of Industry, 
the Management Committee duly excepted (sic) your 
right to representation however it advised that your 
choice of another employee from Gawooleng Dawang 
would be inappropriate. 

You were encouraged verbally to seek alternative 
representation so that the interview could proceed as 
scheduled. It was made clear to you that your refusal 
to exercise this option would result in your termination. 
We therefore inform you that your termination is 
effective immediately." 

It is to be noted that that letter does not cite refusing to 
work the prescribed roster as a reason for dismissal, nor does 
exhibit A24 referred to hereunder. 

A letter of termination dated 7 November 1991 was sent 
to Ms Dannenburg (see exhibit A24), which appears also in 
the following terms, formal parts omitted:— 

"Please be informed that your services will no 
longer be required at Gawooleng Dawang as a result 
of your non-attendance at the interview scheduled for 
10.00am on Thursday 7th November, 1991 with the 
Management Committee. Your termination will be 
effective immediately. 

Wages due to you for the period from the 1st to 7th 
of November can be collected from Gawooleng 
Dawang on Friday, 8th November, 1991." 

The letter sets out no reasons. 

Reinstatement. 
There was some evidence given as to the question of 

reinstatement. 
Ms Gordon said that she was a traditional woman, and 

that aboriginal women had said that they could not trust the 
respondents. She was not in favour of reinstatement. 

Ms Trembath said that she would not work the roster in 
dispute were she reinstated. 

Ms Hapke said that it would not be in the interests of "the 
clients" that there be a reinstatement, because 90% of the 
clients were aboriginal women. Some were quite angry, Ms 
Hapke said, about the dispute which they had been 
following. 

Ms Dannenburg said that she would not work the hours 
of work allocated if she were reinstated. 

We would also make the following observations. 
The respondents received various amounts by way of 

payment described as "term pay" after the dismissal. These 
amounts were not identified. 

The Contract. 
There was a deal of confusion about the question of a 

contract. Ms Trembath, for example, gave evidence that she 
believed that she was still employed by Anglicare, although 
the letter of 30 September 1991, to which we have referred 
to above, patently said otherwise. 

The Commission at first instance found that the loyalty 
of the applicants to Ms Meyers led to a common distrust of 
the respondent's Management Committee decisions and 
intentions and that they commonly resolved to resist 

impositions of change and were obstructionist over matters 
which in other times would not have been of much moment 
at all. The change in their insistence on being interviewed 
together was also noted by the Commission. However, it 
was not taken up by the respondent. 

It is quite clear that there was a strong difference between 
the Committee and the respondents as to how the service 
was to be run. For example, Ms Trembath said in evidence 
that she did not think that the place was run professionally. 

In the end, in applying the test of whether there had been 
"a fair go all round", the Commission found that the 
employer had a right to review the work arrangements for 
the Centre, the applicants should have considered the roster 
of 29 October 1991 on its merits, and accepted the 
employer's version of events on 29 October 1991; it was 
likely that Ms Trembath gave the Management Committee 
something of a run around so far as its attempts to 
communicate with her were concerned. 

It also found that the manner of dealing with the 
applicants with a flurry of letters and documents, most of 
them showing the hallmarks of composition by a Commit- 
tee, was reasonably likely to be construed by the applicants 
as a mapped course for inevitable dismissals. 

On 13 April 1992, the Commission at first instance dealt 
with the matter further and observed that the disputes 
remained undetennined. 

The Commission then found:— 
(1) That the dismissal was summary. 
(2) There was a legal right for the respondent to 

dismiss summarily for gross misconduct. 
(3) The onus of establishing gross misconduct lay 

with the respondent. 
(4) The fundamental test of what constituted gross 

misconduct was that it could be reasonably 
construed as a significant repudiation of the 
contract of employment. 

(5) Letters of tennination set out the reasons for 
dismissal. 

(6) It was not for the employer to decide who was to 
represent the union. 

(7) The respondent purported to substitute its own 
decision as to the appropriate representation for 
these employees over that of the union. 

(8) In maintaining their positions as to Australian 
Social Welfare Union representation, neither Ms 
Lupton or Ms Trembath were guilty of gross 
misconduct. 

(9) Ms Dannenburg's failure to attend for interview 
was not a repudiation of her employment. 

(10) The conduct of the applicants before 7 November 
1991 did not constitute gross misconduct. 

(11) The respondent had not discharged the onus of 
establishing that the applicants had grossly mis- 
conducted themselves in relation to the respective 
contracts of employment and the summary dis- 
missals of 7 November 1991 were unlawful. 

(12) The dismissals were unfair, having particular 
regard to all of the circumstances of the events 
leading up to them, and the change in the approach 
of Ms Trembath and Ms Lupton on 7 November 
1991 which was rejected unreasonably by the 
respondent, and without proper regard for the 
principles of natural justice. 

(13) The Commission held that the primary relief to 
which the Commission must look is re-employ- 
ment, and unless the Commission is satisfied that 
good reason exists otherwise, it follows that a 
claim of unfair dismissal having been established 
the Commission will consider ordering re-em- 
ployment if sought. Having examined the matter 
and found that there might be some discomfort if 
re-employment were ordered, and that does not 
constitute good reason for not reinstating these 
persons, the Commission ordered that this be 
done. 
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(14) The Commission decided not to issue individual 
orders for compensation. 

Submissions Summarised. 
Mr O'Connor, who appeared for the appellant, made the 

following submissions:— 
(1) The appeal is founded on four points:— 

(a) The Commission at first instance erred in 
finding that the contracts of employment 
entered into between the three persons and a 
former employer, Anglicare, were binding on 
the new employer, Gawooleng Dawang Inc, 
and that hence the actions of Gawooleng 
Dawang Inc were in breach of the contract 
provisions in relation to termination and 
union representatives (see grounds 1 to 3). 

(b) The Commission erred in finding that the 
actions of the employees in refusing to meet 
individually with the employer to discuss 
rosters and working conditions, and also that 
the refusal to work hours designated by the 
employer, did not constitute gross miscon- 
duct either under the specific contract or 
otherwise (see ground 4). 

(c) The Commission erred in finding that the 
dismissals were unfair, notwithstanding the 
legalities or otherwise in relation to the 
contract (see grounds 5 and 6). 

(d) The Commission erred in ordering re-em- 
ployment, notwithstanding the history of the 
matter, the significance and obvious animos- 
ity of the two groups which prevailed all the 
way through and was confirmed following 
the Commission's usual step of attempting to 
give the parties a further opportunity follow- 
ing the first part of a decision being published 
(see ground 7). 

(2) It was also submitted that the decisions under 
appeal were based on an error of law in finding 
that the Anglicare contracts were transferred to 
Gawooleng Dawang Inc, and that this led to an 
incorrect emphasis on the legality of the dismiss- 
als, and the union representation and its effect on 
its perception of the unfairness of the decisions to 
dismiss. 

(3) There was an error in the Commission in finding 
that there was in essence a breach of natural 
justice in relation to the interviewing process of 
the employer which coloured its view of the 
fairness of the dismissals, and, in fact, no breach 
of natural justice did occur at all and there was no 
unfairness. 

(4) The Commission erred in its understanding and 
application of the facts relating to the employees' 
actions in refusing to meet with the employer and 
work certain hours when a correct application of 
those facts would have adduced a finding of 
repudiation of the contracts and hence miscon- 
duct, and, if necessary, gross misconduct, suffi- 
cient to justify, in any case, summary dismissal. 

(5) The Commission failed to take into account the 
actions in concert of the group of three employees 
having an effect on the employer's operations, and 
hence it misapplied the concept of "a fair go all 
round" or failed otherwise to find the actions of 
the employer being an abuse of power in terms of 
the principle in Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (the Undercliffe Case). 

(6) There was an error in the Commission in finding 
that the debate had cooled when there was no basis 
in fact or evidence for this assumption, and this 
affected the Commission's view of the possibility 
of re-employment and an order which was likely 
to prevent or settle the industrial dispute. Such 
error caused the issuing of an order which was not 
in accordance with the objects of the Act, or on 
the substantial merits of the case in any event. 

Mr Herron (of Counsel), who appeared for the respon- 
dents, made the following submissions, summarised:— 

(1) The only central continuing body throughout the 
dispute was the Kununurra Crisis Centre, and the 
service which that Centre was providing was 
essentially the Centre around which this dispute 
revolved. 

(2) The employer was, at all times, the incorporated 
body which had sponsored the Centre. Firstly, the 
Anglicare incorporated body in the beginning, 
then when its sponsorship finished, Gawooleng 
Dawang Inc took over the sponsorship of the body 
and became the new employer of the staff of the 
Centre, so that from 1 October 1991 new contracts 
of employment were created between the staff and 
the new incorporated sponsoring body, and those 
contracts of employment continued until the three 
respondents were terminated on 7 November 
1991. 

(3) The Kununurra Crisis Centre was not a legal 
entity, the Management Committee is not a legal 
entity, and the only legal entity is the incorporated 
body which has the Management Committee as its 
spokesperson or voice. 

(4) The contract with Anglicare ceased, the contract 
with the new body commenced, and, thus, a new 
contract was entered into. What were the terms 
and conditions of it? 

(5) By implication, the parties agreed that they were 
bound by the same terms and conditions which 
applied to the earlier contracts. 

(6) It was accepted by the appellant that there was a 
contract of employment existing from the time 
that the appellant took over the sponsorship of the 
body. 

(7) It was open to the Commission to find that the 
terms of the old contract of employment were 
impliedly agreed to by the parties in the new 
contracts of employment. 

(8) It does not make sense to say that the relationship 
was up in the air until the terms and conditions had 
been determined by subsequent meetings between 
the employees and the employer. 

(9) In the absence of any express agreement, when 
Gawooleng Dawang Inc assumed sponsorship of 
the body, die parties, by implication, accepted all 
of the terms and conditions of the former contracts 
into their existence as from that point of time 
onwards. 

(10) Indeed, it was the submission that the parties 
accepted and applied the earlier terms and 
conditions in relation to their new contract. 

(11) It was open to find, as a matter of fact and law on 
the evidence, that the terms and conditions of 
those earlier contracts were impliedly accepted by 
the newly incorporated sponsoring body. 

(12) Thus, the Commission had concluded that essen- 
tially the same terms and conditions applied, 
having regard to the matters which it found at page 
41 (AB). All of these findings were open to it. 

(13) There was a conflict between the respondents and 
the Management Committee as to the way in 
which the service was to be run and the question 
of new rosters which were to be drawn up. All of 
this was required to be worked out. It was a far 
different thing from talking about terms and 
conditions of service. 

(14) It was submitted that it was not true to say that the 
purpose of the meeting was to discuss new 
conditions of employment. 

(15) If there are no new conditions of employment, 
then clauses 13 and 17 of the old conditions of 
employment apply. 

(16) The problem which arose with union representa- 
tion was not whether there would be union 
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representation, but how that representation was to 
be effected. 

(17) The onus lies upon the appellant to show that the 
exercise of discretion miscarried. It did not. 

(18) There was a substantial amount of conflicting 
evidence and the Commission had the benefit of 
seeing the witnesses. It was in the best position to 
assess the demeanour of the witnesses. 

(19) As to the meetings, these had been attended, even 
if they did not proceed. 

(20) There was evidence that the respondents felt 
intimidated and threatened by what was going on 
and that they did not wish to attend the meetings 
on an individual basis. 

(21) There was thus evidence before the Commission 
with this and other matters upon which the 
Commission was entitled to rely to conclude that 
the conduct of the respondents was not such that 
it constituted a repudiation of the contract of 
employment. 

(22) It was open to draw an inference that the debate 
had cooled. 

(23) The essence of the dispute was clearly that the 
respondents and the members of the Management 
Committee had differences as to how the Centre 
was to be run. 

(24) Mr Herron (of Counsel) did not concede that the 
relationship between the parties had broken down. 

(25) It was further submitted that it was quite fair and 
reasonable that the respondents have a right to 
union representation, and that was all the Com- 
mission was referring to in terms of discussing 
"natural justice". 

Conclusions. 
The principles to be applied to unfair dismissal are those 

set out in the Underciiffe Case (op cit) and which were 
applied by the Commission in this matter. 

In addition, it should be observed that this is an appeal 
against a discretionary decision of the Commission which 
is to be dealt with by the Full Bench in accordance with the 
well known principles set out in House v. The King 55 CLR 
499, as they were adopted in AMWSU v. RRIA 69 WAIG 
985 (Stott's Case), RRIA v. AWU 67 WAIG 320 (the Acosta 
Case), and further referred to in Norbis v. Norbis 65 ALR 
12 and Gronow v. Gronow 144 CLR 513. 

Further, a court or tribunal upon appeal is entitled to draw 
different inferences from the primary facts from what the 
tribunal at first instance drew (see Warren v. Coombes 142 
CLR 531). 

At first instance, it was at all times the applicants who 
carried the onus to establish those facts on the balance of 
probabilities upon which they relied for the Commission to 
reach the conclusion that there had been an unfair dismissal. 

In addition, unfairness in procedure is one ingredient to 
be considered in considering whether there was an unfair 
dismissal or not (see Shire of Esperance v. Mouritz 71 
WAIG 891). 

In this case, there were clear conclusions which could be 
drawn from the evidence, which we have set out above. 

This was a dispute which had its origins in differences of 
opinion between the Co-ordinator, Ms Meyers, and the 
Committee of Management. 

It was in the midst of this conflict between the respondent 
and Ms Meyers and the Committee of Management, acting, 
of course, on behalf of the appellant, that the Committee of 
Management had effectively supervised staff, including the 
respondents, on behalf of Anglicare, the employer of the 
respondents. 

So bad was the relationship between the Committee and 
the respondents that almost immediately a "cooling off" 
period was negotiated so that the parties could be reconciled. 

This situation obviously still obtained during the hearing 
of the matter, because when the Commission at first instance 
adjourned the matter to enable the parties to attempt to settle 

it, it is clear that it could not be settled, because of the ill 
feeling. 

During the "cooling off" period the respondents were on 
leave without pay. Prior to that they had received a letter 
which made it clear that this was a new contract because of 
the reference in the letter of 30 September 1991 (exhibit A9) 
to new circumstances of service. It was quite clear that once 
the appellant became the sponsor of the refuge, it became 
the temporary employer of the respondents. The instrument 
of supervision remained the Committee. 

There was also the question of new rosters, and there were 
the attempts to interview these persons in relation to their 
new employer's expectations. 

There is, therefore, ample evidence to draw the inference 
that the written contracts with Anglicare had ended, and that 
for the most part the new contracts were required to be 
negotiated in their terms and conditions with each respon- 
dent. All of the correspondence referred to above, and not 
contradicted, indicates that. 

Further to that, it is clear that the question of whether they 
would be employed or how long they would be employed 
for had not even been resolved. For three weeks of the period 
in October 1991 they were not working and were on leave 
but fully paid. 

After that there was a temporary arrangement on a 
temporary roster and after that there was conflict. 

Ms Dannenburg conceded that there were constant oral 
communications and communications in writing that they 
should comply with Committee directions. 

It is quite clear, on the evidence, that there was no intent 
in the respondents to comply with the rosters, apart from the 
roster agreed with Ms Vicki Butcher, which was only a 
temporary roster, and that that intent existed when they gave 
evidence. 

It is quite clear that there was a direct collision as to how 
the place should be run between these three employees and 
the Committee of Management, in part because the three 
respondent employees did not agree with the ability of the 
Committee to run the refuge. 

It is quite clear, too, that distrust between the parties was 
such that there could never be a normal employer/employee 
relationship, and that the place was unworkable whilst this 
situation obtained. This is borne out by the refusal of the 
respondents to meet individually with the Committee 
(except on 31 October 1991) and the plethora of correspon- 
dence and memoranda issuing from the Committee. 

It was also clear that there was great distrust of the 
Committee of Management by the employees, such that they 
would not, at any cost almost, allow themselves to be 
individually interviewed. This situation obtained on 7 
November 1991 when they refused or failed to be 
represented by individual union representatives, apart from 
each other. 

It is clear, too, that over a period of months the question 
of whether they would be dismissed was being considered 
by the Committee of Management, on Ms Hapke's evidence. 

In all of those circumstances, one could not draw an 
inference on the balance of probabilities, in the absence of 
any express agreement, that the Anglicare contract of 
employment and its terms had continued, or that the parties 
had reached any stage where it could be said the terms and 
conditions of their contract of employment would continue 
in the same terms as the Anglicare contract. The respondents 
had made it quite clear that they wished to dismiss the new 
situation. They almost expressly refused to enter into the 
Anglicare contracts. 

In any event, the respondents had wilfully disobeyed a 
direction to work a certain roster and were at best rejecting 
the contract of employment insofar as it contained a 
condition based on the roster ordained by the Committee of 
Management. 

It is clear that the dismissals were summary, as the 
Commission at first instance found. (That was admitted in 
evidence). Since the contract did not obtain in the same 
terms as previously, the necessity to dismiss for gross 
misconduct did not apply. The onus of establishing 
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misconduct, sufficient to justify summary dismissal, how- 
ever, lay with the appellant. 

True it is, as the Commission at first instance observed, 
that the fundamental test of what constituted gross miscon- 
duct was that it could be reasonably construed as a 
significant repudiation of the contract of employment. The 
same observation can be made in relation to misconduct. 
However, once the contract of employment did not embrace 
the terms of the previous contracts, then gross misconduct 
was not a condition precedent to dismissal. 

In short, there was not sufficient ground upon which it 
could be said that what occurred on 7 November 1991 
justified a summary dismissal on the authority of North v. 
Television Corporation Ltd (1976) 11 ALR 599 at 609 per 
Smithers and Evatt JJ:— 

"For purposes of the application of the common law 
principles to the facts of this case, the remarks of the 
Master of the Rolls in Laws v. London Chronicle 
(Indicator Newspapers) Ltd [1959] 2 All E.R. 285 at 
287 and 289 are in point. He said: 

'... since a contract of service is but an example 
of contracts in general, so that the general law of 
contract will be applicable, it follows that, if 
summary dismissal is claimed to be justifiable, the 
question must be whether the conduct complained 
of is such as to show the servant to have 
disregarded the essential conditions of the contract 
of service ... I ... think ... that, one act of 
disobedience or misconduct can justify dismissal 
only if it is of a nature which goes to show (in 
effect) that the servant is repudiating the contract, 
or one of its essential conditions; and ... therefore 
... the disobedience must at least have the quality 
that it is "wilful"; it does (in other words) 
connote a deliberate flouting of the essential 
contractual conditions.' 

... Until the terms of the contract are known and 
identified it is impossible to say whether or not any 
particular conduct is in breach thereof or is a breach of 
such gravity or importance as to indicate a rejection or 
repudiation of the contract. One cannot begin the 
inquiry without ascertaining what work ... the em- 
ployee was employed and had undertaken to perform. 
It is also necessary to ascertain what particular 
obligations the parties had agreed upon as important or 
even vital." 

On 7 November 1991 the dispute over misrepresentation 
did not. represent a repudiation of the contract of service 
sufficient to justify summary dismissal. 

The Commission at first instance also found that it was 
not for the employer to decide who was to represent the 
union. In fact, die appellant did do this. There was nothing 
wrong or exceptionable with the employees purporting to 
represent each other in a remote area. The regrettable thing 
is that it all occurred through a lack of initial trust. 

In all of this, it was for the respondents to establish, upon 
the facts, that the dismissals were unfair. To begin with they 
did not establish, as a fact, or at law, that clauses 6, 13 and 
17 of the Anglicare contracts were adopted by estoppel or 
impliedly. The weight of evidence was that they were not 
and the contracts as a whole were not. 

Something was sought to be made of their refusal to work 
the roster concerned, but that was not relied on in the letters 
written at the time as a ground for dismissal. 

In the circumstances, the dismissals, based on the reasons 
given, were unfair. In particular, the fact was that the 
dismissals did not occur because of the refusal to work the 
roster, but because of what occurred on 7 November 1991. 
The letters of 7 November 1991 clearly set that out. 

We now turn to the question of reinstatement. The 
relevant facts, insofar as they relate to reinstatement, were 
these:— 

(1) There had been a long and acrimonious history of 
conflict between the respondents and the Commit- 
tee of Management over some months between the 
parties. 

(2) The conciliation conference was considered of no 
avail obviously by the parties. 

(3) There is no real evidence that they can even 
conduct ordinary civil dialogue between them. 
Indeed, the distrust is so great that on 7 November 
1991 any attempt to discuss matters broke down. 

(4) The Commission's adjourning of this matter, part 
heard, to enable an attempt at resolution brought 
no reconciliation. 

(5) If the respondents were reinstated, not one of them 
would obey the Committee and work, the roster at 
the centre of the dispute, on the evidence. 

(6) The relationship between the three key employees 
and their employer was irretrievably broken down. 

(7) Ms Trembath did not regard the Committee as 
professional, or, as we infer, competent. 

(8) Such continuing conflict is incompatible with any 
normal sort of employer/employee relationship. 

(9) During the month of October 1991 the respon- 
dents refused to work the roster which was 
decided on by the Committee of Management. 

(10) It was necessary to stand them aside on leave with 
full pay for a "cooling off" period prior to that 
and very shortly before they were dismissed. 

(11) The conflict between the appellant's Committee 
and the respondents had resulted in the closing of 
the Centre for some time previously, because of 
the ill feeling between the respondents and the 
appellant. 

(12) There was evidence that aboriginal persons, or 
some of them, had lost faith in the Crisis Centre. 
They are substantial users of it. 

(13) There was no evidence and no reasonable infer- 
ence could be drawn that this hostility would end. 

(14) It was open to the Commission to find, and more 
probable than not, that this state of hostUity would 
continue and the Centre would be unable to 
function. 

Mr O'Connor made some detailed submissions in relation 
to the question of reinstatement. 

Whilst some caution has to be exercised, having regard 
to s.26(l)(c) of the Act (and see Slonim v. Fellows 154 CLR 
505), the duty of the Commission remains to act according 
to equity, good conscience and the substantial merits of the 
ease. 

The denial of that duty by failing to order reinstatement 
where unfair dismissal has been found, will, in general, be 
obvious. 

What the Full Bench said in Portius Pty Ltd v. TWU 71 
WAIG 19 at 22-23 (Portius' Case) and FCU v. George Moss 
Ltd 71 WAIG 318 at 321 sets this principle out. 

It was also, if we may say so with respect, well put by 
Lee J in Kadina Community Hospital Inc v. Houlahan 4 IR 
218 at 222 (SA1C) where he said:— 

"True it is that the making of an order for 
re-employment is discretionary—but any discretion of 
that nature must be exercised judicially. It will only be 
in the most exceptional cases that the court could 
possibly be justified in declining to grant relief once it 
appears that the dismissal was necessarily harsh, unjust 
or unreasonable." 

We do not adopt that insofar as it differs from what was 
said by the Full Bench in Portius' Case {op cit) and FCU 
v. George Moss Ltd (op cit). However, much of that dicta 
is to the same effect, although putting the test a little higher 
than what was said in Portius' Case (op cit) and FCU v. 
George Moss Ltd (op cit). 

This case was one, however, where the proper exercise 
of the Commission's discretion, for the reasons we have set 
out, could not be exercised correctly so that reinstatement 
could be ordered. 

For those reasons, we are of opinion that the appellant has 
established that the Commission's discretion at first instance 
miscarried in terms of House v. The King (op cit) at pages 
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504-505, in that, having regard to the material before the 
Commission, it was inappropriate to order reinstatement 
because no or no sufficient weight was given to the matters 
to which we have referred above. 

The only ground of appeal made out in each case is 
ground 7. 

Thus, the proper order is to vary the decision in each case 
by striking out orders 2 and 3 of each such order. However, 
order 1 will remain in each such order. 

The question of whether a declaration can stand in 
isolation remains open (see Woodberry v. Koolan Island 
Club Inc 72 WA1G 1751 at 1754). 

In other words, it is a reasonable conclusion that the 
interests of the community in Kununurra, the interests of the 
"clients of the refuge", the interests of the appellant, and, 
indeed, of the respondents, are not served by reinstatement. 

As to the question of procedural unfairness, we would not 
be satisfied, were the dismissals procedurally unfair, that on 
the authority of Mouritz v. Shire of Esperance {op cit) the 
dismissals should be set aside. 

For those reasons, ground 7 only is made out. No other 
ground is. 

The appeal is upheld. The decision at first instance will 
be varied in the terms we have described above. 

COMMISSIONER BEECH: 1 have had the advantage of 
reading in draft form the Reasons for Decision of His 
Honour the President and agree with him that the dismissals 
were unfair. I do not wish to add anything further to the 
Reasons he has given for reaching that conclusion. However, 
I have reached a contrary view to His Honour regarding the 
decision of the Commission at first instance to order the 
re-instatement of the applicants. My reasons for reaching 
that contrary view are as follows. 

It is in my respectful observation quite clear and well 
recognised that the prime objective of section 29(b)(i) of the 
Act is to ensure the continuity of employment is not 
disturbed unfairly. This was the unanimous view of the Full 
Bench in Winkless v. Bell (66 WAIG 847 at 848). This was 
recognised by the Commission at first instance, as indeed 
the Commission also recognised that where a dismissal has 
been found to be unfair, the Commission should look to 
re-instatement of the employment unless there is good 
reason to do otherwise (ibid). Indeed the Commission at first 
instance stated that "the onus of establishing good reason 
for the Commission to do otherwise would fall to the 
employer who has been found to have unfairly dismissed", 
a comment with which I respectfully agree, it being in my 
view entirely consistent with the view of the Full Bench in 
Winkless that the Commission should look to re-instatement 
of the employment unless there is good reason to do 
otherwise. 

It is also recognised that re-instatement is not automatic 
in cases of unfairness, and the Full Bench in this regard 
stated: 

"This is not to say that reinstatement should be 
automatic in cases of unfairness, (c.f. In re Public 
Service Association of New South Wales and Public 
Service Board re Ristall (1979) A.R. (N.S.W.) 357). It 
has long been recognised that reinstatement should not 
be ordered where it is impractical, nor where manage- 
ment has a genuine distrust and lack of confidence in 
the employee, nor if reinstatement would adversely 
affect staff morale or general discipline, (see for 
example: In re Wellcome Australia Limited re dis- 
missal 1980 A.R. (N.S.W.) 831; In re Maitland 
Abattoirs re dismissal 1980 A.R. (N.S.W.) 185 and In 
re City of Lithgow R.S.L. Club Limited re refusal to 
employ 1979 A.R. (N.S.W.) 501.) In other words 
reinstatement should not be contemplated without full 
regard for the consequences and that we take to be the 
import of the views expressed in Slonim v. Fellows 
(1984) 8 I.R. 175 by Wilson J. at 181 that the power 
to order re-employment "will always be a power to be 
exercised with caution having regard to the circum- 
stances of the case." However, it has frequently been 
said that reinstatement is not to be avoided simply 

because of the mere probability of discomfort or 
embarrassment in the work place (see: Vamey v. Laura 
Ashley (Australia) Pty Ltd (1980) 47 S.A.I.R. 133 and 
see too: Cliffs Western Australian Mining Company 
Pty Limited v. the Association of Engineers, Surveyors 
and Draftsmen of Australia Union of Workers, Western 
Australian Division (1978) (supra)." (ibid) 

The conclusion that re-instatement is the primary objec- 
tive is given added emphasis and added significance 
following the decision of the Industrial Appeal Court in 
Pepler's Case that the Commission does not have the 
jurisdiction to award compensation to an unfairly dismissed 
employee other than as part of an order requiring that 
employee's re-instatement: RR1A v. ADSTE, 68 WAIG 11, 
and see also Kounis Metal Industries Pty Ltd v. TWU, (IAC) 
No. 26 of 1991, 6th November 1992, (unreported). As has 
been recognised in this jurisdiction, re-instatement is now 
not only the primary remedy, it is the only practical remedy: 
Portius Pty Ltd v. TWU, 71 WAIG 19 at 22; Braemar Lodge 
and FMWU, 71 WAIG 908 at 911. In that latter case, the 
Full Bench noted that: 

"Further however since Pepler's Case means that 
there are no major alternatives to re-instatement, then 
it seems to us that re-instatement ought more readily 
to be applied as a remedy, otherwise a s.29 claim albeit 
successful might be rendered negative and a decision 
might thus be made which is contrary to the equity, 
good conscience and substantial merits of the case." 

(and see also FCU v. George Moss Ltd 71 WAIG 318 at 
321). 

Given that the Commission has jurisdiction to enquire 
into and deal with an industrial matter, and to do so in 
accordance with equity, good conscience and substantial 
merit, it is certainly arguable that the Commission would not 
be able to satisfy that legislative command by concluding 
that the applicants had been unfairly dismissed, but 
declining to deal with that unfair dismissal. That is not 
however, to conclude that the decision to award re- 
instatement now follows automatically from a finding of 
unfair dismissal. It is still in my view largely a discretionary 
judgement for the Commission at first instance. This 
conclusion is consistent with authority from other jurisdic- 
tions. For example, the Federal Court of Australia consid- 
ered the not unrelated principle whether a judge had a duty 
or not to require re-instatement following the conviction of 
an employer for an offence against the Conciliation and 
Arbitration Act 1904. The Full Court concluded that it is a 
discretionary matter in such a case (Bowling v. General 
Motors Holden, (1980) 50 FLR 79 at 94, 95; and see also 
Myles v. Hooker Cockram Ltd, (1986) 16 IR 49 at 52; 
Kadina Community Hospital v. Houlahan (SA) (1983) 4 IR 
218 at 222). 

To that extent, the tests set down in Winkless v. Bell are 
still relevant, but are to be treated with some caution, a 
conclusion which I reached in an earlier matter: Candelaria 
v. Avel Pty Ltd T/A Timezone, 72 WAIG 1367 at 1370. 

Thus, the decision of the Commission at first instance to 
order the re-instatement of the applicants was largely a 
discretionary judgement for the Commission at first in- 
stance. In such circumstances, an appellate tribunal "must 
be well satisfied that the primary judge was plainly wrong, 
his decision being no proper exercise of his judicial 
discretion" (Gronow v. Gronow, (1980) 144 CLR 513 per 
Stephen J at 519). And as the Full Bench in Winkless noted, 
that is all the more so in the case of the Commission where 
by reason of the nature of its jurisdiction, there is scope for 
a wider exercise of discretion than is often the case in the 
common law courts. The Commission at first instance also 
had the advantage of observing the witnesses first hand. The 
task of an appellant in circumstances where the credibility 
of witnesses, or the weight to be given to their evidence is 
involved is all the more difficult for the reasons conven- 
iently referred to by Sweeney J in Gardner v. Top Deck Pty 
Ltd, (1983) 4 IR 261. 

It is then a question of applying the above to the 
circumstances of this matter. The Commission noted that the 
applicants sought orders for re-employment and compensa- 
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tion for the period from the dismissals to such re- 
employment. The respondent opposed both courses. In the 
course of the Reasons for Decision at first instance, the 
Commission noted that her associate had been informed that 
there was an extensive record of disputation involved and 
that the circumstances were such that the issues between the 
parties were of such long standing and so intractable that the 
only practical course was arbitration (Appeal Book page 
20); that the Centre did not run smoothly, at least in part due 
to the advent of the dismissal of another person (Meyers) 
(page 42); a deterioration in relations between the applicants 
and the respondent in the eight days from the 29th October 
to the 7th November 1991 (page 45); that there was 
effectively a struggle over power (page 35); that the parties 
did not deal with each other in terms or on merit (page 36); 
that there was a level of animosity and distrust hanging over 
from the dispute over Meyers and the public development 
of "sides" in the general community (page 55). But the 
Commission also found that the women on both sides of the 
dispute were committed to the provision of a quality service 
in crisis accommodation (page 3); that there was more to the 
circumstances of the dismissal of these three employees than 
conflict over rosters, directions to attend interviews and over 
the means of union representation and other matters (page 
21); that allegations were made during the hearing but not 
substantiated, and that at crucial times the status and 
authority of the employer was at least confused and 
confusing, and that it is likely that this situation seriously 
contributed to disputes and grievances between the parties 
(page 22); that each of the women who gave evidence in 
these matters was committed to the work of the Centre, and 
that throughout the period from February to November 1991 
there was a real lack of understanding of the rights and 
obligations attendant on the contracts of employment which 
existed by the very parties to those contracts (page 53); and 
that the Commission was convinced that a lack of basic 
knowledge and appreciation of these was a factor in the 
inability of these parties, whether employee or employer, to 
coherently attempt to remedy grievances over time (page 
31). By its Reasons for Decision at page 63, the Commission 
had "carefully examined" what was before it, concluded 
that there would be some discomfort involved in re- 
instatement which would not constitute good reason, and 
that overall there was not any good reason for not ordering 
that the unfair dismissals be redressed by orders for 
re-employment. 

The Commission declined to issue residual orders for 
compensation as sought. 

On appeal, the appellant drew the attention of the Full 
Bench to a number of extracts from the transcript and the 
decision at first instance to support its view that the 
Commission at first instance erred in ordering re-instate- 
ment. It sought to persuade the Full Bench that the view I 
have expressed earlier in these Reasons regarding the tests 
set out in Winkless v. Bell, and the manner in which they 
are to be viewed following the decision in Pepler's Case 
overstates the correct position. It called in aid the passage 
from the judgement of Wilson J in Slonim v. Fellows which 
has itself been quoted in Winkless v. Bell. The appellant 
particularly referred to the statement of the Commission at 
first instance that "time has now elapsed and it is likely that 
the fury of the debate has cooled", and submitted that that 
was a finding which was inconsistent with the evidence. 

As to those submissions, and with respect, as a member 
of the Full Bench in both F.C.U. v. George Moss (op. dr.) 
and TWU v. Portius (op. dr.), I have not been persuaded that 
the view reached on those occasions, and which I have set 
out earlier in these Reasons does overstate the position. 
Further, it is not apparent that the Commission at first 
instance failed to take into account a relevant consideration, 
or took into account an irrelevant consideration. The 
Commission at first instance acknowledged the extent of the 
difficulties which existed between the parties. However, the 
Commission also found that there were reasons for that 
dissatisfaction relating to the dismissal of another person 
and a general misapprehension concerning the employer/ 
employee relationship and the contract of employment as the 
causes of that. The Commission at first instance also 
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identified a common cause in the purpose of the respon- 
dent's operations between the parties. I have been unable to 
find in the submissions of the appellant a matter of substance 
which would lead to the conclusion that the Commission did 
not exercise its discretion in accordance with proper 
principles. Whilst it is true that the Commission at first 
instance did find that "it is likely that the fury of the debate 
has cooled", even if the appellant is correct in its assertion 
that that finding is not supported by the evidence, it was a 
finding contained in the Reasons for Decision which issued 
on the 30th March 1992, reasons which did not themselves 
lead to the making of any declarations or orders. The 
Decision the subject of this appeal arose from the Reasons 
for Decision dated the 13th April 1992. As such, the point 
loses much of its force. 

In circumstances where before the Commission at first 
instance was a proceeding of some complexity involving a 
number of witnesses and conflicting evidence, in my view 
the Full Bench should be slow to interfere with an exercise 
of discretion by the Commission at first instance unless it 
can be clearly demonstrated that the Commission at first 
instance was plainly wrong (and see: AMWSU v. RRIA 
(Stott's Case), 69 WAIG 985 at 988). In my respectful 
observation that has not been demonstrated in this matter. 
In my view, appeal ground 7 has not been made out, and I 
would dismiss the appeal. 

THE PRESIDENT: The appeal will accordingly be upheld 
and the decision at first instance varied. 

Order accordingly 
Appearances: Mr M A O'Connor on behalf of the 

appellant. 
Mr M E Herron (of Counsel) and with him Ms T W 

Borwick on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gawooleng Dawang Inc 

and 
Beverley Anne Lupton, Sheree Dannenburg and Janice 

Trembath. 
Nos. 548, 549 and 550 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

26 November 1992. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 23rd day of July 1992 and having heard Mr 
M A O'Connor on behalf of the appellant and Mr M E 
Herron (of Counsel) and with him Ms T W Borwick on 
behalf of the respondents, and the Full Bench having 
reserved its decision on these matters, and reasons for 
decision being delivered on the 26th day of November 1992, 
it is this day, the 26th day of November 1992, ordered:— 

(1) That the appeals herein be and are hereby upheld. 
(2) That the decision of the Commission in applica- 

tion Nos. 1798, 1799 and 1800 of 1991 made on 
the 16th day of April 1992 be and are hereby 
varied by striking out orders 2 and 3 of each such 
order. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hazart Pty Ltd t/a Southern Cross Koala and St Croix Pty 

Ltd t/a Southern Cross Koala 
and 

Leigh Mullan 
No. 448 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER G. L. FIELDING. 
COMMISSIONER J. F. GREGOR. 

27 November 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

In this matter, the appeal against the order of the 
Commission at first instance by the employer appellants was 
dismissed. 

There was a claim of costs for transcript, but also of a 
legal practitioner made by Mr Whittingham (of Counsel) 
who appeared on behalf of the respondent who made 
application in respect of legal costs, which are, of course, 
prohibited from being ordered by s.27(l)(c) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

In addition, he claimed the cost of transcript used in the 
preparation of the appeal and in the appeal proceedings. 

There was also a claim for travelling expenses of $20.00 
from Victoria Park where Mr Mullan resided, which was 
patently insupportable. 

The submission was based on the fact that questions of 
credibility were involved and those questions of credibility 
were clearly resolved upon appeal in favour of the 
respondent, Mr Mullan. That is, of course, quite 
clear.However, many matters at first instance and upon 
appeal are determined upon the ground of credibility. This 
was. The appeal was unsuccessful. That alone was not 
sufficient to persuade us to order costs. 

However, based on s.26 of the Act, and based upon the 
practice adopted in relation to costs in the Industrial 
Tribunals, and upon the principles elaborated upon in 
Brailey v. Mendex Pty Ltd t/a Mair and Co Maylands (No 
404 of 1992) (FB) (unreported), delivered on 17 November 
1992, (which recognise that practice), a sound exercise of 
the discretion in this matter requires that we dismiss the 
application for costs. 

Appearances: Mr T C Crossley on behalf of the 
appellants. 

Mr T S Whittingham (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hazart Pty Ltd t/a Southern Cross Koala and St Croix Pty 

Ltd t/a Southern Cross Koala 
and 

Leigh Mullan 
No. 448 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER G. L. FIELDING. 
COMMISSIONER J. F. GREGOR. 

2 November 1992. 
Order. 

THIS matter having come on for a hearing of an application 
pursuant to s.27(l)(c) of the Industrial Relations Act 1979 
by the respondent before the Full Bench on the 2nd day of 

fH 

November 1992, and having heard Mr T C Crossley on 
behalf of the appellants and Mr T S Whittingham (of 
Counsel) on behalf of the respondent, and the Full Bench 
having determined that its reasons for decision will issue at 
a future date, it is this day. the 2nd day of November 1992, 
ordered that the application by the respondent herein 
pursuant to s.27(l)(c) for an order for payment of costs and 
expenses be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY. 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Slee and Stockden Pty Ltd 

and 
Jonathon David Blewitt. 

No. 340 of 1992. 
and 

Jonathon David Blewitt 
and 

Slee and Stockden Pty Ltd. 
No. 349 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER S. A. KENNEDY. 
COMMISSIONER C. B. PARKS. 

3 December 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

These were two appeals pursuant to s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") heard together by consent both against the 
decision of the Commission, constituted by a single 
Commissioner, made by order dated 24 February 1992, 
which, formal parts omitted, reads as follows (see page 12 
of the appeal book (hereinafter referred to as "AB")):— 

That the Respondent pay to the Applicant within 21 
days of the date hereof the sum tef $17,455.60 
contractual benefits comprising $13,750.00 for pay in 
lieu of notice and $3,705.60 for commissions." 

The matter came before the Commission at first instance 
by way of application under s.29 of the Act alleging unfair 
dismissal and seeking reinstatement and claiming contrac- 
tual benefits, which Mr Blewitt alleged he was entitled to 
and had not been paid, pursuant to s.29(b)(ii). 

Both Mr Jonathon David Blewitt, the applicant at first 
instance, and Slee and Stockden Pty Ltd, the respondent at 
first instance, appealed against the decision. 

We heard both appeals together. They were properly 
brought under s.49 of the Act. One appeal book was used 
by leave in respect of both appeals. Since both appeals were 
heard together, we will, to avoid confusion, refer to the 
parties by name, and, in the case of Slee and Stockden Pty 
Ltd, as "SSP". 

The grounds of appeal of SSP in appeal No 340 of 1992 
are as follows:— 

" 1. The Commissioner erred in law by exceeding his 
jurisdiction in finding that there was an implied 
term of reasonable notice of a period of 6 months 
in relation to the Notice of Termination required 
to be given by the Appellant (Respondent) to the 
Respondent (Applicant) pursuant to the Respon- 
dent's (Applicant's) Contract of Employment. 

2. The Commissioner erred in law by exceeding his 
jurisdiction in ordering the payment of 3 months' 
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wages, namely the sum of $13,750.00, in lieu of 
notice of termination of the Respondent's (Appli- 
cant's) Contract of Employment by the Appellant 
(Respondent) to the Respondent (Applicant). 

3. The Commissioner erred in finding that there was 
no evidence of insubordination by the Respondent 
(Applicant) when the evidence of Gary Russell 
Slee on behalf of the Appellant (Respondent) 
supported such a finding. 

4. The Commissioner erred in law in not finding that 
the Appellant (Respondent) was entitled to sum- 
marily dismiss the Respondent (Applicant) on the 
19th March 1991 on the grounds of insubordina- 
tion. 

5. The Commissioner erred in finding that there was 
no improper conduct on behalf of the Respondent 
(Applicant) when the evidence of Donald Owen 
Thomas and Leslie Rae Thomas on behalf of the 
Appellant (Respondent) supported such a finding. 

6. The Commissioner erred in law in not finding that 
the Appellant (Respondent) was entitled to sum- 
marily dismiss the Respondent (Applicant) on the 
19th March 1991 on the grounds of the Respon- 
dent's (Applicant's) improper conduct or breach 
of a duty of fidelity. 

7. Alternatively to grounds 3, 4, 5 and 6 hereof, the 
Commissioner erred in law in finding that: 

(a) the Respondent (Applicant) had been un- 
fairly dismissed from his employment when 
the Respondent (Applicant) had specifically 
decided not to pursue his claim for unfair 
dismissal but to only pursue a claim for the 
alleged denial of contractual benefits, and 

(b) in not relisting the matter for further hearing 
to afford the Appellant (Respondent) the 
opportunity to lead further evidence with 
respect to the issue of unfair dismissal. 

The Appellant (Respondent) seeks an order that 
the appeal be upheld." 

Grounds 4, 6 and 7 were not pursued Mr Chesnutt (of 
Counsel), who appeared for SSP, informed us. 

The grounds of appeal of Mr Blewitt in appeal No 349 
of 1992 are as follows:— 

"The Appellant appeals against that part of the 
decision of Commissioner J.F. Gregor dated 12 
November 1991 and 12 February 1992 in matter 454 
of 1991 where the Commissioner ordered that the 
Respondent do pay the Appellant wages in lieu of 
notice on the following grounds. 

1. The Commissioner erred in law in ordering that 
the Respondent do pay to the Appellant wages in 
lieu of three months notice of termination of 
employment when: 
(a) The Commissioner held that a term of 

reasonable notice of termination of the 
Appellant by the Respondent be implied into 
the contract of employment of the Appellant 
by the Respondent ("reasonable notice") 

(b) The Commissioner held that the term of the 
reasonable notice be six months. 

2. The Commissioner erred in law in holding that the 
term of reasonable notice be determined with 
reference to the amount of time the Appellant took 
to obtain some sort of employment to employment 
with the Respondent. 

3. The Commissioner erred in law or in fact or in fact 
and in law in holding that the amount of wages to 
be paid in lieu of reasonable notice be reduced 
from six months to three months when: 

(a) Section 26 of the Industrial Relations Act of 
1979 does not allow the Commissioner to do 
so; and alternatively 

(b) If section 26 of the Industrial Relations Act 
of 1979 does allow the Commissioner to do 
so which is denied, then there are no or no 

sufficient facts to allow the Commissioner to 
so reduce the amount to be paid in lieu of 
reasonable notice. 

And the Appellant seeks an Order that the 
Respondent do pay the Appellant six months 
wages in lieu of notice." 

Background. 
The matter was heard by the Commission, as we have 

said, constituted by a single Commissioner. 
The Commission at first instance issued reasons for 

decision dated 6 November 1991 (see pages 13-24 (AB)), 
supplementary reasons for decision issued on 12 February 
1992 (see pages 25-36 (AB)), and Minutes of Proposed 
Order issued on 12 February 1992 (see page 37 (AB)). The 
Commission heard the matter on 19 September 1991, 20 
September 1991, 6 November 1991 and 29 January 1992. 
The second set of reasons for decision issued because of 
what the Commission set out at pages 25-27 (AB). 

In the end, Mr Blewitt did not pursue his claim alleging 
unfair dismissal and seeking reinstatement. 

SSP did, however, allege (see page 27 (AB)) that Mr 
Blewitt had been justifiably summarily dismissed for 
misconduct and that, as a result, the question of entitlement 
to notice therefore did not arise. 

The Commission went on to deal with these details in its 
supplementary reasons for decision at page 26 (AB) et seq. 

The application appears at pages 5-7 (AB) and claims the 
following:— 

(1) Unpaid commissions. 
(2) Electricity subsidy. 
(3) Telephone subsidy. 
(4) Rent/accommodation subsidy. 
(5) Leave entitlements. 
(6) Time in lieu of notice. 
(7) Termination gratuity. 
(8) Loss of earnings. 
(9) Unpaid wages. 

This was all, of course, denied by SSP in its answer and 
counter proposal (see pages 8-11 (AB)). 

Mr Jonathon David Blewitt is by profession an account- 
ant. 

SSP carries on the business of accountants in Karratha, 
and did at all material times. 

One of the witnesses in this matter, Mr Gary Russel Slee, 
is described as a partner in SSP, but is far more likely to have 
been a Director of the company. 

There are Perth Directors or "partners", but they did not 
give evidence. 

A company, which carries on business in Karratha, are 
also figures in these matters. That is Confined Corrosion 
Control Ltd. The persons connected with that firm gave 
evidence. They were Mr Donald Owen Thomas, Production 
Manager of that company in which he has a 15% interest and 
Mr Rodney Bowers, who described himself as the owner of 
Confined Corrosion Control Ltd. In addition, Mrs Leslie Rae 
Thomas, a Secretary employed by the company, gave 
evidence. 

Ms Gabriel May Daily, the Receptionist employed at the 
material time by SSP, also gave evidence. 

The facts of the matter were these. 
Mr Blewitt was an accountant who worked in Karratha. 

Mr Gary Slee was the resident "partner" in the practice of 
SSP. Mr Slee approached Mr Blewitt in December 1988 
with an offer to manage "Slee and Stockden". Mr Blewitt 
was invited to lunch with Mr Slee and two other partners 
of the firm to discuss the offer, and after discussion and 
some negotiation Mr Blewitt commenced in March 1989 as 
Manager of SSP. 

Mr Blewitt received a preliminary offer letter (exhibit B1, 
page 183 (AB)) and a set of Summary of Terms of 
Engagement (exhibit B2, page 184 (AB)). 
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At page 185 (AB) there is a letter of 2 March 1989 
(written on behalf of SSP) in the same terms as the letter at 
page 183 (AB), and there appears at pages 186-190 (AB) a 
set Summary of Terms of Engagement in draft, including 
some handwritten pages. 

At pages 191-195 (AB) is an offer to provide services said 
to bind Mr Blewitt in the matter. At pages 196-201 (AB) is 
a set of revenue calculations. 

It is to be noted that the terms of the contract include, as 
well as duties to maintain strict confidentiality on client 
affairs, practice and staff matters, a duty to maintain 
accurate, orderly and up-to-date records on the affairs of a 
body known as SSZ. 

It would seem that there was not only an accountancy 
practice involved, but financial businesses conducted by 
companies Zenith Financial Group Pty Ltd/FPI Ltd (known 
as SSZ). Indeed, the reference (at pages 196-201 (AB)) is 
to them as an organisation. 

At page 192 (AB) there is reference of remuneration with 
a base remuneration of $75,000 per annum and a provision 
for bonuses and commissions, including commissions 
relating to "Zenith Agency Development Loan interest". 

There is also a requirement for Mr Blewitt to "generate 
the Minimum Billed Income Required as per the attached 
Calculation of Annual Revenue and Remuneration Sched- 
ule", to which we were referred. 

In March 1989 Mr Blewitt commenced as Manager and 
remained there until 18 March 1991. He was terminated by 
the letter exhibit B4 (page 160 (AB)) in the circumstances 
both Mr Slee and Mr Blewitt described. 

On 19 March 1991 Mr Slee approached Mr Blewitt and 
asked him to sign a written undertaking that he would 
achieve target figures. He refused to do so because he felt 
it was an unreasonable and unrealistic request. He offered 
to give him an oral undertaking. Mr Slee confirmed that this 
had occurred. 

Mr Slee then produced the letter (exhibit B4, page 160 
(AB)), dated 18 March 1991. That letter, formal parts 
omitted, reads as follows:— 

"Your employment with this firm is terminated 
forthwith. 

May I remind you of some of the conditions of 
engagement agreed by you on 2 March 1989. 

(a) to maintain strict confidentiality on client affairs, 
practice and staff matters. 

(b) to refrain from entering into direct or indirect 
competition in the areas of professional account- 
ing and financial services within a radius of 300 
kilometres of Karratha Post Office for a period of 
5 years. 

(c) Should you carry out any professional accounting 
or financial services work for or carry out any 
engagement directly or indirectly for or induce to 
third parties any clients of Slee & Stockden Pty 
Ltd and its associated companies whilst during the 
employ of Slee & Stockden Pty Ltd or within a 
period of 3 years after leaving the employ of Slee 
6 Stockden Pty Ltd then you will pay to Slee & 
Stockden Pty Ltd the sum equivalent to $2 for 
each Idollar of fee or income derived from those 
clients during the period of employment and 
subsequent 3 years except for existing personal 
clients of Jon and clients of Lyons Tate Olde & 
Waddell that were clients at the time of Jon's 
employment with Lyons Tate Glde & Waddell. 
Clients to include all partners in client partner- 
ships and directors and shareholders of incorpo- 
rated client companies. 

In due course we will present you with an accounting 
of moneys owed to or by you. 

All your personal effects that may be currently in our 
office will be returned to you. 

You are not to enter our premises or approach or 
discuss with our staff any matter relating to clients or 
our business without my expressed authorisation. 

Any matters to be resolved are to be done in a 
professional and ethical manner. 

I will be available to discuss and finalise outstanding 
matters." 

On Mr Slee's part, he said that he had received 
information that Mr Blewitt was possibly dealing with a 
client of SSP, and that there was a leak of information. That 
client was Confined Corrosion Control Ltd. His concern was 
that Mr Blewitt had been giving information "sorry, he was 
doing consulting work for the client either on a paid or 
unpaid basis, we weren't sure. The times certainly didn't 
show in our time-sheets, which I have the time-sheets here. 
We were still uncertain as to whether it was correct or not'' 
(see page 91 (AB)). 

There were consultations by Mr Slee with Mr Tony Slee 
and Mr Gary Ticker, his "partners". They obtained legal 
advice. Mr Slee discussed the matter with his wife and they 
decided that they would terminate Mr Blewitt. 

On that day, 18 March 1991, according to Mr Blewitt, he 
was told that his employment with the firm was terminated. 
He was handed the letter (exhibit B4). He said that he was 
completely shocked and said "You can't do this". Mr Slee 
replied "Yes, I can. I have done. Now get out of my town". 
He asked for explanations and for the moneys owing to him. 
Mr Slee said that an accounting of moneys would be given 
in due course. 

There was further conversation, and Mr Slee called the 
police and when they arrived he told them that Mr Blewitt 
was trespassing. Mr Slee said that he would pay Mr Blewitt 
the following day, when the police asked why Mr Blewitt 
could not have his money. Mr Blewitt cleared his office and 
was escorted off the premises by the police, feeling shocked 
and humiliated, according to his evidence (see page 46 
(AB)). 

The question of confidentiality was not raised with Mr 
Blewitt on that day, Mr Slee told the Commission at first 
instance. This was because Mr Slee was not 100% certain 
that the "breach of confidentiality" was "going on". Legal 
advice had been given to him to get rid of the matter (of 
dismissal) as quickly as possible. 

Subsequently, Mr Blewitt commenced practice in Kar- 
ratha. 

We should mention, too, that there was a complaint by 
Mr Slee of insubordination by Mr Blewitt in early March 
1989 (see page 86 (AB) and Mr Blewitt's evidence at page 
67 (AB))." 

Nonetheless, at one time Mr Blewitt was offered a 
partnership in the firm. 

There was a dispute over commission owing or alleged 
to be owing by Mr Blewitt to the company where voices 
were raised and Mr Blewitt said to Mr Slee "Sue me". 

The dispute arose because it was said that certain 
insurance transactions had lapsed and therefore the commis- 
sion should have been paid back. 

Ms Daily confirmed that she heard Mr Blewitt say "Sue 
me". She had heard him raise his voice on two other 
occasions (see page 121 (AB)). 

There was evidence given as to the relationship with 
Confined Corrosion Control Ltd. In fact, Mr Bowers, Mr 
Thomas and Mr Thomas' wife, Mrs Leslie Rae Thomas, 
gave evidence. 

Mrs Thomas gave evidence that as Secretary, her 
occupation, she was informed by Mr Bowers that Mr Blewitt 
would be handling some refinancing packages with the 
Commonwealth Development Bank and some other work 
related matters dealing with the company and Mr Bowers 
personally. She was informed by Mr Bowers (she said) that 
Mr Blewitt was coming into the office and would be 
working out of the office both for Confined Corrosion 
Control Ltd and also for other clients out of the office. This 
was in mid February 1991 and again on 14 March 1991. He 
actually started working in the office possibly around 27 
March 1991. 

Mr Thomas gave evidence that Confined Corrosion 
Control Ltd was a client of SSP, that on 16 March 1991 Mr 
Bowers told him that he had been to see Mr Blewitt at his 
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home that morning, and that Mr Blewitt was having a look 
at the Commonwealth Development Grant and helping to 
put it together so that Mr Bowers could make a submission 
for a loan. Mr Blewitt had advised him to put a caveat on 
Mr Slee's house. He was always under the understanding 
before 16 March 1991 that Mr Bowers had indicated that Mr 
Blewitt would be setting up a business and would possibly 
be doing it in their office and using their secretarial services, 
the telephone and faxes. 

Mr Bowers gave evidence that Mr Blewitt had never 
approached him about doing work for him. Mr Blewitt 
commenced working for Mr Bowers on a consultancy basis 
on or after 5 April 1991 and the first invoice he received was 
14 hours in total work relating to that time. Mr Bowers 
denied that he had ever been asked to put a caveat on Mr 
Slee's property. He could not recall discussing with Mr 
Thomas that he had been advised to put a caveat on Mr 
Slee's property, and not that Mr Blewitt told him to. 

Mr Bowers did, however, discuss problems which he had 
with Mr Slee, with Mr Blewitt. 

He said that he suggested to his Secretary, Mrs Thomas, 
that he might ask Mr Blewitt to come and work for him, 
because he had been advised by Mr Slee on several 
occasions that they should have their own accountant in the 
office. He denied emphatically that it was in February or 
March 1991 that he had made an arrangement with Mr 
Blewitt, but only a week or so before he came. He did tell 
Mrs Thomas that if Mr Blewitt was to come to work for them 
it would only be after he had left SSP. 

By rumours, Mrs Thomas conveyed to Mr Bowers that 
SSP were in disarray and three or four people were going 
to leave them. 

Mr Bowers denied that he had arranged for Mr Blewitt 
to come and work for them while he was still employed at 
SSP, but he did ask his advice once on the Commonwealth 
Development Bank loan application. 

Mr Bowers denied, too, that he told Mr Thomas that Mr 
Blewitt was going to set up a business on their premises. 

In the end, the Commission at first instance found that 
there were a number of complaints by SSP. The first related 
to Mr Blewitt's performance. The Commission found that 
Mr Blewitt specifically denied that there was any grounds 
for concern about his performance, although Mr Slee said 
that there was and that this had been expressed to Mr 
Blewitt. The Commission noted, too, that no evidence 
otherwise than reference to a list of clients names was 
adduced that there were problems with Mr Blewitt's 
dealings with clients, nor was he challenged with the names 
of them. 

Mr Tbcker, a "partner" in SSP, was not called to 
substantiate the allegations said to have been made. 

In addition, the Commission found that there was only an 
individual dispute between Mr Blewitt and SSP, through Mr 
Slee, over a question relating to commission which did not 
amount to unsatisfactory conduct, nor did it amount to 
insubordination. 

In addition, as to the rumours of the leak of confidential 
information and Mr Slee forming the view, on the basis of 
information received by him, that Mr Blewitt was doing 
consulting work on either a paid or unpaid basis, there was 
no evidence that that was the case and that was conceded 
by Mr Slee who did not use it as a term of the dismissal, 
so the Commission found. 

Indeed, the Commission, notwithstanding the evidence of 
Mr Thomas and Mrs Thomas, accepted the evidence of Mr 
Bowers that he had not approached Mr Blewitt to work for 
Confined Corrosion Control Ltd whilst he was employed 
with SSP. 

The question of Mr Bowers placing a caveat on the 
property belonging to Mr Slee is one which was raised with 
Mr Blewitt by Mr Bowers and he was advised by Mr Blewitt 
that he ought to see a lawyer about such a thing. A week or 
so before Mr Blewitt started working out of his offices in 
April 1991, he told Mrs Thomas about it. In the circum- 
stances, there was a conflict of evidence between them. 
There was a straight denial by Mr Bowers that he had 
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arranged with Mr Blewitt to come and work for his company 
whilst that gentleman was still employed by the SSP. 

The Commission at first instance therefore found:— 
(1) That because insubordination was relied on as a 

reason for summarily dismissing Mr Blewitt, then 
there was no evidence of it other than that the two 
men were heard by the Receptionist to have an 
argument. 

(2) As to the failure to perform work properly, that 
was not made out. 

(3) As to the allegations of lack of fidelity and breach 
of trust, the Commission observed that, as far as 
Mr Thomas was concerned, there was some 
equivocation, and, as far as Mrs Thomas was 
concerned, some defects were found in her 
evidence. 

(4) However, the Commission observed that the 
witness, Mr Bowers, was exposed to extensive 
cross-examination by Mr Rattigan (of Counsel), 
and that that did not shake his story. The 
Commission therefore accepted his evidence. The 
Commission preferred it to that of Mrs Thomas 
and gave reasons (see page 34 (AB)). 

(5) SSP, on its own evidence, dismissed Mr Blewitt 
on the basis of rumour. 

(6) The determination on 19 March 1991 was clearly 
a summary dismissal and was at least unfair and 
probably wrongful. It cannot be relied upon as a 
reason to deny Mr Blewitt a benefit under this 
contract. 

(7) Such a benefit existed in respect of the reasonable 
notice. 

(8) That it was reasonable to imply a period of six 
months notice into the contract of employment. 

(9) Applying s.26 of the Act, the Commission was 
prepared to issue an order for payment in lieu of 
three months notice. 

Submissions. 
The following submissions were made. 
Mr Chesnutt made a number of submissions:— 

(1) He cited the judgment of Kennedy J in RRIA v. 
ADSTE 68 WAIG 11 at 17 (Pepler's Case) where 
His Honour referred to s.29(b)(ii) of the Act and 
said:— 

"... it (s.29)(b)(ii)) is strictly limited to 
allowing an entitlement arising out of the 
employee's contract of service." 

(2) He submitted that the true position of common 
law was that a period of notice, whether it is a 
period which is express or implied, gives an 
entitlement to nothing more than a period of 
notice, and not to claim for moneys in lieu of such 
notice by way of a benefit under the contract. 

(3) He took us to Halsburys Laws of England, Bagnall 
v. National Tobacco Corp of Australia Ltd (1934) 
34 SR (NSW) 421, Tarozzi v. WA Italian Club 
(Inc) 71 WAIG 2499 and Perth Finishing College 
v. Watts 69 WAIG 2307. We were invited to 
reconsider the latter two cases. 

(4) He took us, too, to Ridge v. Baldwin 1964 AC 40 
as an authority that there cannot be specific 
performance. 

(5) He also took us to a dictum of Olney J in Pepler's 
Case (op cit) at page 20 where His Honour said, 
to paraphrase it, that there was no power under the 
Act to award damages. 

(6) He further submitted that there is no power to 
enforce a period of notice by an order of specific 
performance. 

(7) He submitted that the Commission at first instance 
erred in finding that there was no insubordination 
(see page 32 (AB)). This was because Mr Blewitt 
gave evidence that when there was a discussion 
about whether commission paid was in fact earned 
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because of a "lapse" in transactions, Mr Blewitt 
replied "you can sue me". 

(8) At pages 120-121 (AB) Ms Daily, a Receptionist 
employed by SSP, gave evidence that there was 
a loud conversation between the two men in the 
course of which Mr Blewitt said "Sue me". This 
was in early March 1991. 

(9) Next, he submitted that when an employee is 
being questioned by his employer about the 
possibility that he may in fact owe money to the 
firm by which he is employed, and then turns 
around and says "you can sue me for it", then that 
could only be categorised as insubordination, and, 
thus, summary dismissal was justified. 

(10) It was submitted, too, that there is evidence (see 
page 119 (AB)) that Mr Blewitt commenced 
working with Confined Corrosion Control Ltd on 27 
March 1991, and that there was evidence from Mr 
Thomas and Mrs Thomas that Mr Bowers said that 
Mr Blewitt would be coming to work for Confined 
Corrosion Control Ltd and for other clients out of 
their office. It was also submitted that Mr Bowers* 
evidence was that the conversations did not take 
place in that form, and that he was simply inviting 
Mr Blewitt to come and work there. 

(12) It was submitted that the Commission at first 
instance had given "improper" weight to the fact 
that, if the evidence of Mr Thomas and Mrs 
Thomas was correct, Mr Bowers was a man who 
had conspired to cause Mr Blewitt to improperly 
breach his contract of service. 

Mr Schapper (of Counsel), who appeared for Mr Blewitt, 
made a number of submissions:— 

(1) The jurisdiction under s.29(b)(ii) of the Act is in 
respect of claims by employees that they have not 
been allowed a benefit under the contract of 
service (to which they are entitled). 

(2) Where there is no express agreement as to the 
period of notice of termination of the contract, the 
law implies a reasonable term, depending on the 
circumstances of each case. 

(3) Such a case was this. Thus, it was necessary for the 
Commission to find out what was reasonable notice, 
there being both jurisdiction and power to imply 
terms into a contract of service in the same way as 
a common law court. There was, therefore, jurisdic- 
tion and power to imply terms into the contract. 

(4) That the argument that whilst there is an implied 
term that reasonable notice be given, there is no 
implied term that in lieu of reasonable notice the 
sum of money is claimable, and, therefore, it was 
not a benefit claimable under the contract, was 
wrong. The law implies, Mr Schapper submitted, 
a term that reasonable notice will be given or there 
will be payment in lieu, at the option of the person 
choosing to terminate. In fact, there is a choice 
between the two courses for both employer and 
employee. 

(5) It was submitted that to invite the employer where 
there is a dispute over moneys owing to sue is not 
insubordination. Even if it were, it were not 
insubordination sufficient to entitle the employer 
to terminate the contract. 

(6) As to the evidence of Mr Thomas and Mrs 
Thomas, it was not accepted where it was in 
conflict with that of Mr Bowers (see page 34 (AB) 
where the Commission so found). There was 
nothing to override the advantage which the 
Commission at first instance enjoyed in seeing the 
witnesses. 

(7) There was further nothing in ground 5. 
Mr Schapper made a number of submissions in relation 

to his client's appeal, which were as follows:— 
(1) That the Commission at first instance found that 

six months notice was an appropriate period. This 
was not challenged. 

(2) That the claim having been found to have 
succeeded, and the term of six months having been 
implied, it was an error to reduce the amount of 
money, because the Commission is restricted 
under s.29(b)(ii) of the Act to awarding the legal 
entitlement of the employee under the contract of 
service, and there is no scope for reduction or 
enlargement of the employee's entitlement under 
the contract of service. S.26 of the Act is not a 
source of power. 

These submissions were sought to be refuted by Mr 
Chesnutt. 

Conclusions. 
This was a claim for contractual benefits. It is a 

discretionary decision and the onus upon overturning lies 
with the appellant who must establish that the discretion 
miscarried upon the principles now well laid down in Norbis 
v. Norbis 65 ALR 12, House v. The King 55 CLR 499. RRIA 
v. AWU 67 WAIG 320 (the Acosta Case), and AMWSli v. 
RRIA 69 WAIG 985 (Stott's Case), to name but a few such 
authorities. 

In addition, a tribunal, sitting as the Full Bench does on 
appeal, should not overturn the finding of the tribunal at first 
instance based on observation of demeanour of the 
witnesses, even in part, as was the case here, unless the 
Commission palpably misused its advantage (see PMWU v. 
Narembeen District Memorial Hospital 71 WAIG 2024 and 
Arpad Security Agency v. FMWU 69 WAIG 2662). 

Of course, that does not prevent the Full Bench on appeal 
from drawing inferences from the primary facts which are 
different to those drawn by the Commission at first instance 
(see Warren v. Coombes and Another 53 ALJR 293). There 
were also questions of law which arose. 

In addition, the onus lay upon Mr Blewitt at first instance 
to establish those facts upon which his claim for benefits 
relied. 

In our opinion, too, SSP was required to evidentially 
establish those facts upon which it could be found that a 
summary dismissal was justified, (ie) the evidentiary burden 
lay upon it so to do. 

SSP asserted that it was entitled to terminate summarily 
the employment of Mr Blewitt for misconduct. It had to 
establish that Mr Blewitt's conduct, in respect of important 
matters, was incompatible with the fulfilment of an 
employee's duty, or involved an opposition or conflict 
between his interest and his duty to his employer, or 
impeded the faithful performance of his obligations, or was 
destructive of the necessary confidence between employer 
and employee. There must be an actual repugnance between 
his acts and the relationship of employer/employee. "It is 
not enough that ground for uneasiness as to future conduct 
arises" (see Blyth Chemicals Ltd v. Bushnell (1933) 49 
CLR 66 at 81-82 per Dixon and McTieman JJ, and see also 
the discussion of the critical elements necessary for the 
exercise of the right of summary dismissal in North v. 
Television Corp Ltd (1976) 11 ALR 599 at 608-609 per 
Smithers and Evatt JJ). 

In addition, it is the law that if a length of notice required 
to put an end to a contract is not specified, as it was not here, 
then it may be implied, and it is implied that the notice to 
be given is reasonable. Reasonableness is determined at the 
time the notice is given, not at the time the contract is made 
(see Martin-Baker Aircraft Co Ltd v. Canadian Flight 
Equipment [1955] 2 QB 556 at 581). 

Tarozzi v. WA Italian Club (Inc) (op cit) is authority for 
the proposition that a benefit which exists under a contract, 
(as distinct from "compensation", which was excluded in 
Pepler's Case (op cit)), is recoverable (see also Kounis 
Metal Industries Pty Ltd v. TWU No 26 of 1992 (LAC) 
(unreported)), and the sum equal to the amount of reasonable 
notice is such a benefit. 

Mr Chesnutt described that as a mere chose in action. Of 
course, that would mean that its existence can give use to 
a right of action. If there is a right of action to enforce it in 
that manner then there is a benefit existing under the 
contract. 
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Mr Chesnutt submitted, as we have said, that whilst a 
reasonable term of notice was implied by law, there was no 
implication that a sum of money in lieu of notice was an 
entitlement. 

Mr Schapper submitted precisely the opposite as a 
proposition. 

The question is whether what was claimed, and, indeed, 
ordered, was a "benefit" within the meaning of s.29(b)(ii) 
of the Act. 

It goes without saying that an amount by way of 
compensation cannot be ordered to be paid under the Act, 
except within the confines of the rationes decidendi in 
Pepler's Case (op cit) (see also Kounis Metal Industries Pty 
Ltd v. TWU (op cit)). However, a benefit to which an 
applicant is entitled plainly can. 

If a sum so claimed is rightly a "benefit" as defined, then 
there is jurisdiction and power. The power of the Commis- 
sion is not at large. It must be exercised within the confines 
of the Act. 

In Perth Finishing College v. Watts (op cit) at pages 
2313-2314, the Full Bench held that a "benefit" should not 
be read down as that word appears in the context of 
s.29(b)(ii) of the Act, and adopted the definition given the 
word by Johnson C in Balfour v. Travelstrength Ltd 60 
WAIG 1015 where he said:— 

"... "benefit" ought to be wide enough to allow an 
employee to bring to the Commission a matter in which 
the employee believes he has been deprived of some 
advantage, entitlement, right, superiority, favour, good 
or perquisite by the action of the employer in 
contravention of a provision of the contract of service." 

In Perth Finishing College v. Watts (op cit), "benefit" 
was held to include moneys due and payable under a fixed 
term contract. 

There are three different actions which may be available 
to the employee upon wrongful dismissal. Firstly, there is 
an action for wrongful dismissal. Secondly, there is an 
action upon a quantum meruit for work actually performed, 
but in respect of which payment has not been made. Thirdly, 
there is an action for wages due under a contract or award 
(see Macken, McCarry and Sappideen "The Law of 
Employment" (3rd Edition), page 298). However, the law 
is this and it is fundamental to this matter. The length of 
notice required to put an end to a contract may be specified 
or implied. If not, then the notice given must be reasonable. 
Reasonableness is determined at the time notice is given, not 
at the time the contract is entered into. 

The general rule is that the employee wrongfully 
dismissed can recover as damages pecuniary loss resulting 
from the failure to terminate the employment in accordance 
with the terms of the contract. 

In the usual case, where employment is terminable by 
notice, damages will be equivalent to wages for the period 
of proper notice (see Baker v. Denkara Ashanti Mining Corp 
Ltd (1903) 20 TLR 37). 

It is noteworthy that an employee who has received wages 
in lieu of notice will generally not be able to recover 
damages (see Macken, McCarry and Sappideen "The Law 
of Employment" (op cit) at pages 298-299). It is, of course, 
true that if the employer had performed the contract in this 
matter, Mr Blewitt would have been given reasonable notice 
thereunder. In other words, he would have received that to 
which he was entitled under the contract. The Commission 
at first instance properly considered the method of assessing 
reasonable notice applying Tarozzi v. WA Italian Club (Inc) 
(op cit) and the authorities set out therein. 

There was no evidence here that payment in lieu of notice 
was permissible, either because it was payable due to an 
implied term of the contract, or because it was an industry 
custom and practice (see Macken, McCarry and Sappideen 
"The Law of Employment'' (op cit) at page 170). In other 
words, notice had to be given. 

In our opinion, Perth Finishing College v. Watts (op cit) 
deals with the question of a benefit (at page 2316). That was 
a claim arising out of a fixed term contract. (This is not a 
fixed term contract). 

Nonetheless, the Full Bench has already observed in Penh 
Finishing College v. Watts (op cit) (at page 2316) that 
s.29(b) confers on an industrial jurisdiction parallel indus- 
trial remedies to remedies at law in wrongful dismissal and 
for claims for wages or damages. 

It is not a claim for compensation to claim an entitlement 
to a benefit. A "benefit" must be given its widest meaning 
within the terms of the statute (see Perth Finishing College 
v. Watts (op cit) at page 2315 and the cases cited therein). 

In that case, it was held that the claim for moneys, which 
would have been due and payable had a fixed term contract 
of employment not been terminated by the employer, was a 
claim for a benefit under a contract and was a claim within 
s.23 and s.29(b)(ii) of the Act. It was not a claim for 
compensation, because it was a claim for a benefit to which 
the applicant was entitled under the contract of service and 
there was jurisdiction conferred by s.23 and s.29(b)(ii) of the 
Act. 

Indeed, the Full Bench in Perth Finishing College v. Watts 
(op cit) observed that the words "Subject to this Act", with 
which s.23 commences, means that the extent of the authority 
of the Commission is governed by the whole of the Act. 

It is quite clear that a benefit under the contract to which 
Mr Blewitt was entitled under the contract was, in this case, 
reasonable notice. That reasonable notice carried with it the 
right to earn and receive the wage due and payable under the 
contract of service. If that notice is not given, then the benefit 
which derives and which is recoverable is an amount due and 
payable under the contract of service by way of wages due, 
had reasonable notice been given. This was and is clearly a 
"benefit". In particular, in not receiving reasonable notice Mr 
Blewitt was deprived of an entitlement. 

Indeed, this is supported by the view that the making of 
an order for specific performance in a matter such as this 
may well be a remedy open to a court (see per Wilcox and 
Ryan JJ in Gregory v. Philip Morris Ltd 80 ALR 455 at page 
487 and see also Turner v. Australasian Coal and Shale 
Employees Federation and Another 55 ALR 635 at 645 and 
647 (FC of the Federal Court)). 

The view that this claim is within jurisdiction and power 
is because it is a benefit which is the subject of an 
enforceable legal right (see Perth Finishing College v. Watts 
(op cit) at page 2315 and the cases cited therein). It therefore 
follows that this was a benefit, whether it was measurable 
in liquidated or unliquidated damages, or whether it might 
be enforced by specific performance. It was a benefit 
because Mr Blewitt established that he had been deprived 
of an advantage, an entitlement, a right, a superiority, a 
favour, a good or a perquisite in contravention of a condition 
of his contract of service. Because this was a claim for an 
entitlement under s.29(b)(ii) of the Act, it could not be said 
to be compensation. 

We would add these comments. No palpable misuse of 
the disadvantage of the Commission in accepting that there 
was no breach of confidence, so called, committed by Mr 
Blewitt occurred. The Commission was, therefore, entitled 
to find that that could not constitute a ground for dismissal 
(see Arpad Security Agency v. FMWU 69 WAIG 2662 and 
the cases cited therein). 

The Commission at first instance observed the witnesses 
and concluded that it should accept Mr Blewitt's and Mr 
Bowers' evidence in preference to that of Mr Thomas and 
Mrs Thomas, and found no "breach of confidentiality". On 
our reading of the evidence, the Commission was entitled 
to do so. Once it relied on that evidence, it was bound to find 
that there was no enticing Mr Bowers and his firm away 
from his employer. It did so. 

Insofar as it was relied on as a ground of dismissal, 
"breach of confidence", so called, was rightly found not to 
have been established. 

As to insubordination, what the company was required to 
establish was the fact that Mr Blewitt had disobeyed the 
company to such an extent that it could be said that the 
company was justified in terminating the contract of 
employment (see Adami v. Maison De Luxe Ltd (1924) 35 
CLR 143 at 155). 
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In this case, the only evidence was that there was a dispute 
over whether Mr Blewitt was entitled to retain certain 
commissions. Mr Blewitt maintained that he was so entitled, 
refused to return them, and said "Sue me" to his employer. 
It certainly could not be said that to differ from one's 
employer over the right to retain commission, in circum- 
stances where there seems to have been a genuine dispute, 
was a wilful refusal to obey an order. 

On the other hand, both parties were asserting their rights, 
one against the other. 

What occurred was not a wilful refusal to obey a lawful and 
reasonable order, or, if it were, it is not so apparent on the facts. 

That incident did not establish that there was sufficient 
ground to terminate the contract of service summarily. There 
was no insubordination as alleged at all. On the principles 
set out in Blyth Chemicals Ltd v. Bushnell (op cit) and North 
v. Television Corp Ltd (op cit), there was no right to 
summarily terminate the contract of employment. The 
Commission was entitled to find as it did. 

In any event, it remained in the mind of Mr Slee of such 
insufficient force that he did not use it as a ground for 
dismissal. He used only a limited ground. 

Secondly, the Commission at first instance found, and it 
was entitled to do so on the evidence, that Mr Blewitt's 
performance was not such as to justify summary dismissal, 
and that was clearly the case (see Margio v. Fremantle Arts 
Centre Press 70 WAIG 2559). That was not challenged on 
appeal before, us in argument, at least directly. 

The Commission did not find that Mr Blewitt was 
inefficient. The Commission was entitled not to do so on 
what it found (see page 10 hereof). 

In other words, there was clearly established no right to 
summary dismissal and no improper conduct or insubordina- 
tion as alleged in grounds 3 and 5 of the grounds of appeal. 
There was no obstacle, therefore, on that basis, as a result 
to Mr Blewitt's claim, that he was entitled to reasonable 
notice under the contract. 

In the circumstances, and for those reasons, no ground of 
appeal is made out and appeal No 340 of 1992 by SSP will 
be dismissed. The Commission did not err on the grounds 
of appeal, or at all. It did not err as to findings of fact, or 
the exercise of its discretion, or in law. 

We now turn to Mr Blewitt's grounds of appeal. 
Mr Schapper submitted in relation to them that the period of 

six months was the entitlement and that it could not be reduced. 
The question arose whether the claim here was adjustable 

or reducible in the exercise of the Commission's discretion 
under s.26 of the Act. That question was dealt with in Belo 
Fisheries v. Froggett 63 WAIG 2394. In that case, which 
involved a claim on a quantum meruit for work done (and 
not paid for), Olney J observed that it was for the Full Bench 
to dispose of the matter according to the standard prescribed 
by s.26(l)(a) of the Act. 

Mr Schapper submitted that would still not entitle the 
Commission to award anything but the actual benefit to 
which Mr Blewitt established entitlement. That is a question 
which remains open. 

The grounds of appeal in the appeal by Mr Blewitt can 
therefore be dealt with as follows. 

The Commission at first instance did imply a term of 
reasonable notice for termination of the contract of six months. 

The Commission did hold that the term be determined 
with reference to the amount of time Mr Blewitt took to 
obtain some sort of employment. 

S.26 of the Act does not allow the Commission to reduce 
what is impliable as a reasonable term as a matter of law. 
The Commission did purport to reduce the term. To do so 
was wrong in law. 

In our opinion, since s.26 qualifies the exercise of the 
power under s.29 if it were a matter of equity, good 
conscience and the substantial merits of the case, the 
Commission could reduce the amount of the entitlement in 
monetary terms. The Commission could reduce the amount 
of the entitlement by crediting earnings or applying a 
consideration akin to mitigation of damage to the matter. 
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The full implications of that will no doubt be argued 
before us on another occasion. 

However, the evidence of other earnings was sketchy and 
uncertain, in any event, at first instance. 

It was open for this to be explored in detail in 
cross-examination. 

However, all that is apparent is that Mr Blewitt 
commenced in some consulting and later practice some two 
and a half months after his dismissal. He earned some 
moneys, but whether these were nett earnings or subject to 
overheads being taken into account is not apparent. 

In any event, the quantum was not challenged by SSP on 
this appeal, or upon its own appeal. 

As the grounds of appeal lie, the Commission erred in 
reversing its finding as a matter of law that a reasonable term 
of notice was six months. 

There was nothing which would justify, in any event, a 
finding that three months was reasonable notice. 

The appeal will be upheld and the decision at first 
instance varied by inserting instead of the figure $17,455.60 
in the second line of the order of the Commission at first 
instance, the figure of $31,205.60, and in the second last line 
thereof the figure of $27,500.00 for the figure of $ 13,750.00. 

Order accordingly. 
Appearances: Mr W J Chesnutt (of Counsel) on behalf of 

SSP. 
Mr D H Schapper (of Counsel) on behalf of Mr Blewitt. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Slee and Stockden Pty Ltd 

and 
Jonathon David Blewitt. 

No. 340 of 1992. 
and 

Jonathon David Blewitt 
and 

Slee and Stockden Pty Ltd. 
No. 349 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER S. A. KENNEDY. 
COMMISSIONER C. B. PARKS. 

3 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 21st day of July 1992 and having heard Mr 
W J Chesnutt (of Counsel) on behalf of Slee and Stockden 
Pty Ltd and Mr D H Schapper (of Counsel) on behalf of Mr 
J D Blewitt, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 3rd day of December 1992, it is this day, the 3rd day of 
December 1992, ordered and declared as follows:— 

(1) That appeal No 340 of 1992 be and is hereby 
dismissed. 

(2) That appeal No 349 of 1992 be and is hereby 
upheld and that the order of the Commission in 
application No 454 of 1991 made on the 24th day 
of February 1992 be and is hereby varied by 
inserting in the second line thereof the figure 
$31,205.60 in lieu of the figure $17,455.60, and 
by inserting in the second last line thereof the 
figure $27,500.00 in lieu of the figure $13,750.00. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Slee and Stockden Pty Ltd 

and 
Jonathon David Blewitt. 

No. 340 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER S. A. KENNEDY. 

COMMISSIONER C. B. PARKS. 
2 June 1992. 

Order. 
THIS matter having been due to come on for hearing before 
the Full Bench on the 2nd day of June 1992 and the appellant 
and the respondent having by letter dated the 5th day of May 
1992 sought leave to have this matter adjourned, and the said 
letter having been filed herein, it is this day, the 2nd day of 
June 1992 ordered that appeal No 340 of 1992 be adjourned 
for hearing to 10.30 am on the 21st day of July 1992. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Austware Pottery 

and 
Marlene Halls. 

No. 1407 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
3 December 1992. 

Reasons for Decision. 
THE PRESIDENT: The applicant applied, pursuant to 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), for an order that the 
operation of the decision of the Commission, constituted by 
a single Commissioner, and made in application No 600 of 
1992, be stayed pending the hearing and determination of 
appeal No 1406 of 1992. 

It is dear that the applicant has sufficient interest because 
the applicant in these proceedings was the respondent to the 
order made at first instance. 

The decision appealed against is contained in an order 
made on 20 October 1992 (see pages 6-7 of the appeal book), 
which, formal parts omitted, reads as follows:— 

"1. That the claim of the applicant submitted under 
the heading ''Telephone Accounts" be dismissed. 

2. That the claims of the applicant under the 
headings of "Advertising", "Austware:Beau 
Monde" and "Budget" be struck out for want of 
jurisdiction. 

3. That the respondent shall pay to the applicant the 
sum of $3,998.00 by way of denied contractual 
benefit regarding re-location costs. 

4. That the respondent shall pay to the applicant a 
sum of money being denied contractual benefit for 
annual and pro rata annual leave for the period 
between the 18th March 1991 to the 29th April 
1992, except for the period between the date of the 
applicant's arrival in Perth and the re-opening of 

the respondent's business following the Christmas 
close-down in December 1991-January 1992. 

5. That the total amount to be paid to the applicant 
by the respondent shall be reduced by an amount 
equal to one week's wages calculated as at the 
29th April 1992. 

6. That there be liberty to apply in respect of the 
calculations to be made in order 4. hereof." 

The notice of appeal herein was filed on 6 November 
1992. 

The application, it transpired upon the hearing of this 
matter, related only to that part of the Commission's order 
whereby the Commission ordered the respondent pay to the 
applicant the sum of $3,998.00 by way of "denied 
contractual benefit regarding re-location costs". 

The duty of the Commission in this matter is that set out 
in s.26(l) and (2) of the Act. 

There are guidelines set out by way of tests in Freshwest 
Corporation Pty Ltd v. TWU 70 WAIG 1321, Green and 
Others v. Carter and Others 72 WAIG 723 at 727 and 
Coles/Myer Ltd trading as Coles Supermarkets v. Sweeting 
and Others 72 WAIG 1310 within the Commission's duty 
under s.26(l). 

Firstly, the respondent herein is, in general, entitled to the 
fruits of her judgment, unless it is established that the 
balance of convenience favours the applicant and there is a 
serious issue to be tried. 

The grounds of appeal, as listed in the appeal book, and 
as Mr Robertson explained them, complained that the 
Commission at first instance erred in fact in not giving due 
weight to the evidence and, in failing to properly take 
account of evidence going to contractual conditions attach- 
ing to the reimbursement which the Commission ordered. 

In addition, it is said that the Commission erred in fact 
and in law by faUing to draw proper conclusions from the 
evidence. 

No particulars of those are set out in the grounds of appeal 
and no particulars were advanced upon which I might make 
a judgment that there was a serious issue to be tried. True 
it is that a review of a finding of fact can constitute a serious 
triable issue, but that is less likely to be the case because of 
the nature of appeals on the fact than in clear cases of an 
issue of law to be tried. In this case, 1 am not satisfied on 
what was put to me that there is a serious issue to be tried. 

Next, there is the question of the balance of convenience. 
It was submitted that the balance of convenience favoured 
the applicant company because of its financial position. This 
was because in October 1991, according to the evidence of 
Mr Graham Richard McGregor, who described himself as 
a joint proprietor of the company, the applicant company 
had a credit balance at the bank of $5500.00 in 1991 and a 
debit balance of $127,000.00 exactly a year later. In fact, 
there is a $127,589.30 debit balance as at 2 November 1992. 

However, the debit balance varies between 26 October 
1992, according to bank statements (exhibit 3), from 
$21,655.49 through other amounts to that final debit 
balance. 

The total debit was described as $127,589.30 because 
there is a $50,000.00 overdraft plus a $100,000.00 bill line. 

The mortgage over Mr McGregor's home and his wife's 
home is valued at $750,000.00 and that secures the overdraft 
and bill line. Therefore, at 2 November 1992 there was a 
$127,589.30 liability on $150,000.00 limit. However, his 
liabilities would very nearly exceed that, or even exceed it. 
That was Mr McGregor's evidence. 

The applicant is not the subject to any court action or 
judgments in relation to these matters, or matters of debt at 
all. 

I have had regard to the financial position of the company, 
which, in itself, would not necessarily tip the balance of 
convenience in favour of the applicant. 

However, it is fair to say that even if there are liabilities 
that would add a further $23,000.00, there was no evidence 
of any application to wind up the company, that an order of 
the Commission, which is a court of record, should take 
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precedence over any such liabilities, and which were not the 
subject of any other court order, in any event, not detailed 
to me in evidence. 

In the circumstances, I am not persuaded that the balance 
of convenience favours the company. There is no reason 
why I should make an order staying the operation of the 
decision herein, therefore. 

The application will be dismissed. 
Appearances: Mr P G Robertson, as agent, on behalf of 

the applicant. 
Mr R W Clohessy, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Austware Pottery 

and 
Marlene Halls. 

No. 1407 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
20 November 1992. 

Order. 
THIS matter having come on for hearing before me on the 
20th day of November 1992 and having heard Mr P G 
Robertson, as agent, on behalf of the applicant and Mr R W 
Clohessy, as agent, on behalf of the respondent, and having 
reserved my decision on the matter, and having determined 
that my reasons for decision will issue at a future date, it is 
this day, the 20th day of November 1992, ordered that the 
application be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch & Others. 
No. 1600 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

18 December 1992. 
Order. 

THIS matter having come on for hearing before me on the 
17th day of December 1992 and having heard Mr C J L 
Pullin QC and with him Mr R Lilbume (of Counsel) on 
behalf of the applicant (by leave), and Mr R L Le Miere (of 
Counsel) on behalf of the respondent (by leave), and the 
applicant having sought leave to withdraw the application 
herein, and the respondent not having objected to such 
application, it is this day, the 18th day of December 1992, 
ordered and declared that I hereby refrain from hearing the 
application herein further, upon leave being given to the 
applicant herein to withdraw the said application. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Grade Pty Ltd (formerly World Enzymes Pty Ltd) 

and 
Graham McCorry, Department of Productivity and Labour 

Relations. 
No. 1391 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

25 November 1992. 
Reasons for Decision. 

THE PRESIDENT: This application is one for a stay of 
proceedings because of an appeal instituted under s.84 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

There were two complaints numbered S 192 and S 193 
of 1992 before the Industrial Magistrate in relation to which 
His Worship made orders and imposed penalties on 14 
October 1992. 

At first instance, the orders were made upon complaints 
by Mr Graham McCorry, an Industrial Inspector. 

By complaint S 192 of 1992, Mr McCorry alleged that the 
defendant. Grade Pty Ltd, had committed a breach of the 
Commercial Travellers and Sales Representatives' Award 
No R 43 of 1978, by which it was bound, in that it had failed 
to pay Mr Mason Trouchet reasonable expenses incurred in 
the discharge of his duties. The first complaint was not 
admitted. The second was. 

In addition, by complaint S 193 of 1992 he alleged that 
the defendant failed to pay leave entitlements on termination 
of employment. 

In the end. His Worship ordered that the defendant 
(applicant herein) pay the sum of $5667.36 to Mr Trouchet 
in relation to the first complaint, and $2999.95 in relation 
to the second, together with $23.00 costs on each. 

Of course, the President in exercising jurisdiction in 
relation to stays is bound by s.26 of the Act. 

In addition, within that context, and having regard to the 
principle that a person is entitled to the fruits of his or her 
litigation, it is necessary for the applicant to establish that 
there is a serious issue to be tried, and that the balance of 
convenience favours the applicant (see RRIA v. AMWSU 
and Others 69 WAIG 532 and Dianella Hotel and Others v. 
FCU 69 WAIG 2303). 

It was submitted by Mr Brunner that there was a serious 
issue to be tried in relation to the first complaint, because 
the applicant applied for an adjournment, but was not 
granted it. The submission is that it should have been, since 
a vital witness was not available. 

Secondly, it was submitted that there was insufficient 
evidence of respondency. 

Thirdly, there was the question of what were expenses and 
what were interest amounts payable on a Visa card debt 
which was the subject of the claim. 

Further, there was evidence that Mr Trouchet was in 
financial difficulty and required to obtain a loan to keep 
living from day to day (see page 17 of the appeal book). This 
meant that if he received the fruits of judgment at first 
instance, and the appeal was successful, he might well be 
unable to pay them back. The amounts involved are in total 
a considerable sum of some $8000. 

Mr McCorry made submissions drawing attention to the 
submission that it was necessary to call a defence witness. 
I was taken to Leary and Compt v. The Crown (1975) WAR 
133, and his submission was that this was directed to a set 
off, that there was no substance to these appeals, and that 
there could not be a serious issue to be tried. 

Mr McCorry therefore took me, too, to the question of the 
balance of convenience and submitted that the employee 
continues to suffer financial loss and suffers it on a daily 
basis, and his financial reputation has been severely 
damaged by his failure or inability to be able to pay debts 
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incurred on behalf of the applicant, and this was a matter of 
the balance of convenience falling down on Ms side. 

In this matter there is an issue to be tried in relation to 
the appeal against complaint No. 192 of 1992. That is the 
question of whether there ought to have been an adjourn- 
ment or not and the question of how much of the claim was 
payable under the award. 

In addition, in view of Mr Trouchet's parlous financial 
position, some difficulty may arise as to recovering moneys 
from Mm. 

As to complaint No. 193 of 1992, there is no serious issue 
to be tried. 

However, I have made an order for the stay of operation 
of the decisions, whilst these proceedings are afoot, or until 
further order. 

I want to make it clear, however, that if Mr Trouchet's 
financial position alters, it will be open to him to apply to 
me to lift the operation of the order for a stay on the order 
made in complaint S 193 of 1992. 

I am staying the operation of that order only in present 
circumstances and because of its relationship to the other 
order. These reasons are to be read as confined to the facts 
of this case. 

Appearances: Mr B Williams on behalf of the applicant. 
Mr G McCorry on his own behalf, as respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Grade Pty Ltd (formerly World Enzymes Pty Ltd) 

and 
Graham McCorry, Department of Productivity and Labour 

Relations. 
No. 1391 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

16 November 1992. 
Order. 

THIS matter having come on for hearing before me on the 
16th day of November 1992 and having heard Mr B 
Williams on behalf of the applicant and Mr G McCorry on 
his own behalf, as respondent, and having reserved my 
decision on the matter, and having determined that my 
reasons for decision will issue at a future date, it is this day, 
the 16th day of November 1992, ordered and declared as 
follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(l 1) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No 1390 of 1992 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the orders made by the Industrial Magistrate 
on the 14th day of October 1992 in complaints 
Nos. 192 and 193 of 1992 be wholly stayed 
pending the hearing and determination of appeal 
No. 1390 of 1992, or until further order, and 
subject to and conditional upon the applicant 
complying with the orders and conditions herein- 
after expressed. 

(4) That the applicant herein shall, on or before the 
23rd day of November 1992, pay the total of the 
amount of $8709.31 ordered to be paid by the 
Industrial Magistrate in complaints Nod 192 and 
193 of 1992 into a bank account offering the best 
obtainable interest rates. 

(5) That an account shall be opened in agreement by 
the person to be nominated in writing to the 
respondent by the applicant and by the respondent 
or Ms nominee, on or before the 23rd day of 
November 1992 aforesaid. 

73 W.A.I.G. 

(6) That such account shall be and remain in the joint 
names of and shall be jointly administered by the 
applicant or the respondent or their nominees. 

(7) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Mr Mason 
Trouchet. 

(12) That in the event of the appeal herein being upheld 
in whole or in part, then the moneys in such 
account at that time, or any portion of them as 
shall be applicable to that part of the appeal which 
has been upheld, including any interest earned by 
or upon the same, shall be paid forthwith to the 
applicant without any deduction. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of Ms ability to give further direc- 
tions:— 

(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary these orders. 
(14) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (7) hereof. 

(Sgd.) Pi. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eltin Open Pit Operations Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australia. 
No. 1524 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

24 December 1992. 
Reasons for Decision. 

THE PRESIDENT: The applicant herein made application 
against orders made by His Worship, the Industrial 
Magistrate, in the course of a decision dated 18 September 
1992, whereby His Worship, having found a complaint that 
the applicant herein, Eltin Open Pit Operations Pty Ltd, had 

V7ESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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failed to pay a Mr W Harmeston an allowance for being sent 
to work on a gold mine for the pay period ending 11 July 
1989, cautioned the applicant, ordered it to pay costs of 
$66.25, and ordered payment by it of an underpayment of 
allowances in total of $7421.16 with one month to pay. 

An application was brought for the stay of that order. 
It is clear that the applicant, which was the defendant at 

first instance, had sufficient interest to make this applica- 
tion. 

Secondly, the question arises whether there was a serious 
question to be trial, and whether the balance of convenience 
favours the applicant in these proceedings. 

In addition, these matters have been considered in detail 
in Como Investments Pty Ltd v. McCorry 70 WAIG 3094, 
Australian Agricultural Machinery Group v. AMWSU 66 
WAIG 14, and a number of other authorities including RRIA 
v. AMWSU 68 WAIG 1709 (Stott's Case). 

In Stotfs Case, at page 1710, O'Dea P said:— 
"The generality of asserting the difficulty of 

recovering moneys from employees in such cases is not 
in the least impressive. There is before me no 
information about the particular employee which 
would lead me to believe that it might be difficult to 
recover moneys paid to him. The Appellant, I think, 
needs to show that the normal commercial means of 
recovering moneys are likely to be unsuccessful. 
Certainly the Industrial Relations Act provides no 
method for recovery of moneys but in that respect it is 
no different from any other situation in which, as a 
result of a favourable judgment, moneys will have to 
be paid over and may have to be recovered. I am frankly 
not in the least impressed by the difficulties in that 
respect which the Company asserts particularly as it is 
asserted in the generality and without any particular 
reference to the ability of Mr Stott should moneys be 
required to be recovered from him." 

A question of interpretation of the award was raised in this 
matter which went to the question of the respondency of the 
applicant herein to the Metal Trades (General) Award 1966, 
No 13 of 1965 (hereinafter referred to as "the award"), and 
of the entitlement upon the interpretation of clause 18(15) 
of the award, solar as the same might be said to entitle Mr 
Harmeston to a special allowance. 

I am satisfied that there is and was a serious issue to be 
tried. 

As to the question of the balance of convenience, having 
regard to Stotfs Case {op cit), I say that the evidence which 
was put before me was that Mr Harmeston, who is not a 
party to the proceedings, but the claimant for underpayment, 
through the applicant union at first instance, is not the owner 
of any land or real property, according to the evidence of Mr 
Gishubl (of Counsel) in his affidavit sworn on 10 December 
1992 and filed herein. 

However, no other reason was advanced, particularly in 
the face of evidence asserted from the bar table by Mr 
Handmer that Mr Harmeston is currently in employment, as 
to why there could not be a recovery of the amount in 
question. 

Given that an applicant is entitled to the fruit of his/her 
labour, and that the respondent's member, Mr Harmeston, 
has been deprived of these moneys since as long ago as 1 
July 1989, on the one hand, and since 1 October 1991 at the 
latest, and in between, then it has not been established to my 
satisfaction that there ought to be a stay. In other words, too, 
within the context of Commissioner of Taxation v. Myer 
Emporium Ltd 160 CLR 220 per Dawson J, it has not been 
established that there is no reasonable prospect of recovering 
moneys paid pursuant to the order. 

For that reason, the application is and will be dismissed. 
Appearances: Mr G Gishubl (of Counsel) on behalf of the 

applicant. 
Mr R W Handmer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eltin Open Pit Operations Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australia. 
No. 1524 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

14 December 1992. 
Order. 

THIS matter having come on for hearing before me on the 
11 th day of December 1992 and having heard MrG Gishubl 
(of Counsel) on behalf of the applicant and Mr R W 
Handmer on behalf of the respondent, and having reserved 
my decision on the matter, and having determined that my 
reasons will issue at a future date, it is this day, the 14th day 
of December 1992, ordered that the application be and is 
hereby dismissed. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nappy Happy Service 

and 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1593 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

23 December 1992. 
Order. 

THIS matter having come on for hearing before me on the 
23rd day of December 1992 and having heard Mr J A Pease 
(of Counsel), by leave, on behalf of the applicant and Ms 
S M Jackson, as agent, on behalf of the respondent, it is this 
day, the 23rd day of December 1992, ordered and declared 
by consent:— 

(1) That there is sufficient interest to support this 
application pursuant to s.49(l 1) of the Industrial 
Relations Act 1979 (as amended) ("the Act"). 

(2) That I am satisfied that an appeal has been 
instituted within the meaning of the said s.49(l 1) 
of the Act. 

(3) That the operation of the whole of the decision of 
Halliwell S C made on the 25th day of November 
1992 in application No. CR 517 of 1992 be and 
is hereby stayed pending the hearing and determi- 
nation of appeal No. 1592 of 1992 or further order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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PRESIDENT—UNIONS 

Matters dealt with 
under Section 6@— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Frederick Albert Smith, Daron Frederick Smith and An- 

thony Joseph Remedio 
No. 1252 of 1992. 

and 
David Hassan 

and 
Frederick Albert Smith, Albert Watson, James Kenneth 
Greenwood, Peter John Corlett, Daron Frederick Smith, 

Anthony Joseph Remedio and The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 

Union of Workers (Intervener) 
No. 1295 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

19 November 1992. 
Reasons for Decision. 

THE PRESIDENT: I heard two applications together. These 
applications were made together under s.27(l)(a) of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), and made by the respondents. 

The power to be exercised is discretionary and must be 
exercised in accordance with s.26(l) of the Act (see RR1A 
v. A.MWSU 68 WAIG 4 at 6 per Obey J (IAC)). 

I heard submissions on behalf of all the parties in these 
two applications, except for The Honourable Thomas 
George Butler and Ms Jennifer Lee Harrison, against whom 
proceedings were discontinued. 

Application No 1252 of 1992 is one which seeks relief by 
way of orders restraining the respondents from:— 

(1) Using or applying union employee's assets or 
property in a forthcoming organisation election. 

(2) Preventing them distributing pamphlets or can- 
vassing the electorate. 

The background to the matter is this. As at the date of 
these applications under s.27(l)(a) of the Act, the respon- 
dents were full time officials of the intervening organisation. 

The applicant is a candidate and other respondents are 
candidates (see another decision relating to this election in 
Hassan v. O'Sullivan and OPDU (No 1287 of 1992) 
(unreported), delivered on 3 November 1992). 

The applicant's application is based on a belief that unless 
restramed the respondents will misuse organisation re- 
sources and canvass support for "their own candidate". 

Ballots have been distributed and the election has 
commenced. Counting will take place in December 1992. 

I dealt with this matter on the strength of assertions from 
the bar table. 

On the part of the respondents, there was a denial of the 
allegations. Nothing was put before me to suggest that, 
prima facie, there was evidence to support the allegations. 

In the circumstances, the equity, good conscience and 
substantial merits of the claim, as well as the preponderance 
of the argument favouring the respondents not having to 
further defend a claim which was not prima facie made out, 
requires me to dismiss it. 

As to application No 1295 of 1992, there was and remains 
evidence of an issue of some seriousness to be tried. 

It was not denied that a resolution was passed by the 
Committee of Management consisting in part of the respon- 
dents on 9 September 1992 authorising the payment of $5000 
to Messrs Fiocco Rattigan, Solicitors, to be placed in their trust 
account as part payment for legal costs incurred to date, and 
in future concerning a current Federal Court inquiry into the 

recent election for Secretary of the Western Australian Branch 
of The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers. 

The applicant challenges the validity of the resolution and 
seeks relief as outlined in the application herein. 

I will dismiss the respondents' application under 
s.27(l)(a) of the Act. I will do so because there is a real issue 
to be tried between the parties on what has been put before 
me which will require legal argument and evidence to be 
adduced. Put another way, it is not a matter clearly incapable 
of succeeding, which would, for that reason, unreasonably 
consume the limited time and facilities of the court. 

Appearances: Mr D H Schapper (of Counsel) on behalf 
of the applicant 

Mr R E Turner, as agent, on behalf of the respondents. 
Mr R D Farrell (of Counsel) and with him Ms JL Harrison 

on behalf of The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of Workers, as 
intervener in application No 1295 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Frederick Albert Smith, Daron Frederick Smith and 

Anthony Joseph Remedio 
No. 1252 of 1992. 

and 
David Hassan 

and 
Frederick Albert Smith, Albert Watson. James Kenneth 
Greenwood, Peter John Corlett, Daron Frederick Smith, 

Anthony Joseph Remedio and The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 

Union of Workers (Intervener) 
No. 1295 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

13 November 1992. 
Order. 

THESE matters having come on for hearing before me on 
the 11th day of November 1992 and having heard Mr D H 
Schapper (of Counsel) on behalf of the applicant, Mr R E 
Timer, as agent, on behalf of the respondents, and Mr R D 
Farrell (of Counsel) and with him Ms J L Harrison on behalf 
of The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers, as 
intervener in application No 1295 of 1992, and having 
determined that my reasons for decision will issue at a future 
date, it is this day, the 13th day of November 1992, ordered 
as follows:— 

(1) That leave be and is hereby granted to Counsel to 
appear upon this hearing of applications pursuant 
to s.27(l)(a)(ii) and (iv) of the Industrial Relations 
Act 1979 ("the Act") only. 

(2) That the application pursuant to s.27(l)(a)(ii) and 
(iv) of the Act herein to dismiss application No 
1252 of 1992 be and is hereby granted and that 
application No 1252 of 1992 is hereby dismissed. 

(3) That the application pursuant to s.27(l)(a)(ii) and 
(iv) of the Act herein to dismiss application No 
1295 of 1992 be and is hereby dismissed. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

Editors Note: Procedural Orders follow. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Frederick Albert Smith, Daron Frederick Smith and 

Anthony Joseph Remedio 
No. 1252 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

14 October 1992. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 13th day of October 1992 and having heard Mr 
D H Schapper (of Counsel) on behalf of the applicant and 
Mr R E Timer, as agent, on behalf of the respondents, and 
whereas I found it necessary to make such an order as was 
necessary or expedient for the expeditious and just hearing 
and determination of this matter, it is this day, the 14th day 
of October 1992, ordered that the application herein be and 
is hereby adjourned to 9.00 am on Tiesday, the 20th day of 
October 1992 for a directions hearing. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Frederick Albert Smith, Daron Frederick Smith and 

Anthony Joseph Remedio 
No. 1252 of 1992. 

and 
David Hassan 

and 
Frederick Albert Smith, Albert Watson, James Kenneth 
Greenwood, Peter John Corlett, Daron Frederick Smith, 

Anthony Joseph Remedio. Jennifer Lee Harrison and 
Thomas George Butler 

No. 1295 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
2 November 1992. 

Order. 
THESE matters having come on for a directions hearing 
before me on the 20th day of October 1992 and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicant, 
Mr R E Turner, as agent, on behalf of the respondents in 
application No 1252 of 1992, and on behalf of Mr F A 
Smith, Mr A Watson, Mr J K Greenwood, Mr P J Corlett, 
Mr D F Smith and Mr A J Remedio, as respondents, in 
application No 1295 of 1992, Hon T G Butler on his own 
behalf as a respondent in application No 1295 of 1992, Ms 
J L Harrison on her own behalf as a respondent in 
application No 1295 of 1992, and Mr R D Farrell (of 
Counsel) seeking leave to intervene on behalf of The 
Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers in application 
No 1295 of 1992, and with him Ms J L Harrison, and these 
matters having come on for a speaking to the minutes on the 
30th day of October 1992 and having heard Mr D H 
Schapper (of Counsel) on behalf of the applicant, Mr R E 
Turner, as agent, on behalf of the respondents in application 
No 1252 of 1992, and on behalf of Mr F A Smith, Mr A 
Watson, Mr J K Greenwood, Mr P J Corlett, Mr D F Smith 
and Mr A J Remedio, as respondents, in application No 1295 
of 1992, Mr M D Cuomo (of Counsel) seeking leave to 
appear for Hon T G Butler, a respondent in application No 
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1295 of 1992, and there being no appearance by or on behalf 
of Ms J L Harrison, as a respondent in application No 1295 
of 1992, and whereas I found it necessary to make such 
orders as were necessary or expedient for the expeditious 
and just hearing and determination of these matters, it is this 
day, the 2nd day of November 1992, ordered:— 

(1) That leave be and is hereby granted to Counsel to 
appear upon this hearing for directions only. 

(2) That leave be and is hereby granted to the 
abovenamed respondent, Hon Thomas George 
Butler, to file and serve an answer and counter 
proposal herein on or before the 3rd day of 
November 1992. 

(3) That the said Hon Thomas George Butler have 
leave to file and serve herein a request for 
particulars of the application in application No 
1295 of 1992 on or before the 26th day of October 
1992. 

(4) That the applicant herein provide particulars of the 
application herein to the respondents, Frederick 
Albert Smith, Albert Watson, James Kenneth 
Greenwood, Peter John Corlett, Daron Frederick 
Smith and Anthony Joseph Remedio on or before 
the 11th day of November 1992. 

(5) That applications to be made under s.27 of the 
Industrial Relations Act 1979 (as amended) in 
both of the abovenamed applications, including 
any application by the abovenamed Hon Thomas 
George Butler, be heard and determined at 10.(X3 
am on the 11 th day of November 1992. 

(6) That the applicant in application No 1295 of 1992 
have leave to file and serve interrogatories upon 
all of the respondents hereto, save and except Hon 
Thomas George Butler and Jennifer Lee Harrison, 
provided the same are filed and served on or 
before the 3rd day of November 1992. 

(7) That answers to such interrogatories be filed and 
served herein on or before the 11th day of 
November 1992. 

(8) That The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 
Union of Workers be and are hereby given leave 
to intervene in application No 1295 of 1992, 
having been satisfied that there is sufficient 
interest in the union for it to be given leave to 
intervene. 

(9) That the respondents herein provide discovery in 
relation to any request by the applicant on or 
before the 9th day of November 1992, provided 
such request is filed herein and served on or before 
the 31 st day of October 1992. 

(10) That the above applications be listed for hearing 
and determination as follows:— 
(a) That application No 1252 of 1992 be and is 

hereby listed for hearing and determination 
at 10.00 am on the 24th day of November 
1992, the 25th day of November 1992 and the 
26th day of November 1992. 

(b) That immediately after the hearing of appli- 
cation No 1252 of 1992 has been completed, 
the hearing of application No 1295 of 1992 
commence, subject to any further direction if 
necessary. 

(11) That insofar as the Industrial Relations Commis- 
sion Regulations 1985 are an impediment to any 
of the above orders, then I declare that it is 
expedient and in the interest of justice that the 
same not apply. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Hassan 

and 
Frederick Albert Smith, Albert Watson, James Kenneth 
Greenwood, Peter John Corlett, Daron Frederick Smith, 

Anthony Joseph Remedio and The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 

Union of Workers (Intervener) 
No. 1295 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

24 November 1992. 
Order. 

THIS matter having been due to come on for hearing before 
me on the 24th. 25th and 26th days of November 1992, and 
the applicant having by letters dated the 17th and 19th days 
of November 1992 sought leave to have the matter 
adjourned sine die, and the respondents having consented by 
letter dated the 19th day of November 1992 to the 
adjournment, and the intervener herein having consented by 
letter dated the 18th day of November 1992, and the parties 
having consented in writing to waive their rights to speak 
to the Minutes of Proposed Order in accordance with s.35(4) 
of the Industrial Relations Act 1979, and the letters having 
been filed herein, it is this day, the 24th day of November 
1992, ordered by consent that application No 1295 of 1992 
be and is hereby adjourned sine die. 

(Sgd.) P. J. SHARKEY, 
[L.S.j President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Roy Jeffery 

and 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and Robert Gregory 

Newton. 
No. 1903 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

23 November 1992. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 13 No- 
vember 1992 at the hearing of the application for interim 
orders and edited by me). 

I have heard what you have had to say, gentlemen. This 
appears to me not to be an application which arises out of 
my original orders, but relates to a meeting of the 
abovenamed organisation which I directed to be held in 
accordance with my original orders made on 21 October 
1992 and the conduct of that meeting. For that reason I will 
not make any orders sought or any orders. 

However, I am disposed to say this: that even if that were 
not right, and I take into account Mr Newton's laudable wish 
not to have the meeting run off the rails as it were, a wish 
which I commend, I would also say this: what is before me 
is far too uncertain. Mr Jeffery, on the one hand, gives 
certain undertakings. Mr Newton is not happy with those. 
At the heart of it is an interpretation of the rules, which is 
not sufficiently before me to deal with, either on the 
evidence or submissions. 

I am not satisfied that there is likely to be a breach of the 
rules, although there may well be. Again, there may not be. 
I think that is an open question. In the circumstances of the 
matter, I am not satisfied that on the tests which apply to 
the making of interim orders, that I ought to make an interim 

73 W.A.I.G. 

order (see Green and Others v. Carter and Others 72 WAIG 
723). 

1 would also add this. It seems to me that the question of 
who should be eligible to attend the meeting to be held on 
15 November 1992 and to vote is in the first place a matter 
for the meeting, subject to any powers which the Executive, 
of course, has. In the first place, it is a matter for the meeting, 
directed by the President, but subject to the control which 
the meeting can exercise over the President pursuant to the 
rules. 

That being the case, it seems to me, too, to be premature 
to be making any order, even were I able to do so, because 
of the other matters I have referred to which would interfere 
with that at this stage. 

I, therefore, for those reasons, do not propose to make 
orders, and, in fact, say that I think to do so would be 
premature. I would, however, counsel, and I can do nothing 
more than that, the parties to obtain advice in relation to 
these important matters and act together in relation to them. 

I have one other problem and that is that I have some 
difficulty in the union (organisation) seeking orders of this 
type against Mr Jeffery, its President, in circumstances 
where it is open to the union (organisation) speaking through 
its Annual General Meeting to decide the questions which 
are raised. For those reasons, I propose to dismiss this 
particular application, adding that the question of eligibility 
and duality of membership is a complex matter and some 
attention should be paid to what I have said in my reasons 
for decision proper. This might provide some guidance, 
although it does not provide any direct answer, because I 
have not had the matter squarely posed me. I hope that the 
meeting is in a position to ensure that I do not have to do 
so. 

I appreciate the time and the anxiety you two gentlemen 
have expended in this matter, but I am bound to decide the 
matter as I see it and that is the way I decide it. 

The application will be dismissed. 
Appearances: Mr J R Jeffery, the applicant, on his own 

behalf. 
Mr R G Newton on his own behalf and on behalf of the 

respondent organisation. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Roy Jeffery 

and 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and Robert Gregory 

Newton 
No. 1903 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

16 November 1992. 
Order. 

THIS matter having come on for an interim orders hearing 
before me on the 13th day of November 1992 and having 
heard Mr J R Jeffery, the applicant, on his own behalf and 
Mr R G Newton on his own behalf and on behalf of the 
respondent organisation, and having given reasons for 
decision on the 13th day of November 1992, it is this day, 
the 16th day of November 1992, ordered that the application 
by the respondents herein for interim orders be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.66 

Steven Edward McAndrew 
and 

Kevin Noel Reynolds and The Operative Plasterers and 
Plaster Workers' Federation of Australia (Industrial Union 

of Workers) Western Australian Branch. 
No. 1374 of 1988. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

11 October 1988. 
Applicant sought to resign from Plasterers Union— 

unsuccessful—Applicant to meet Unions pre-conditions of 
resignation—Secretary to comply with his Union rules and 
give effect to resignation. 

Reasons for Decision. 
(Given extemporaneously). 

THE PRESIDENT: At the outset I observe, not for the first 
time, that consideration of questions of membership of 
Federal and State Unions, where the one organisation to all 
intents and purposes represents both, although at law they 
are separate and distinct entities, provide little illumination 
to those concerned with Union rules and I think it is a 
difficulty which besets Union members and officials alike. 

However, this application is brought under section 66 
which empowers the President to deal with matters brought 
by a member of an organisation and that of course is a 
reference to an organisation registered in this Commission 
and that alone. So any question of the Federal organisation 
is not a matter of relevance before me. 

In this case, the Applicant is a member of the State 
organisation which is called The Operative Plasterers and 
Plaster Workers' Federation of Australia (Industrial Union 
of Workers) Western Australian Branch and it is that 
organisation from which he sought to resign by notice some 
time in July or August. He was unsuccessful in that his 
attempt was resisted by the Secretary of the organisation on 
the basis that he was said to be currently employed by an 
employer operating under a plasterers award and is therefor 
required to remain a financial member of the Union. 

I cannot determine, nor is it relevant to determine, 
whether the letter was written by Mr Reynolds as Secretary 
of the Federal organisation or of the State organisation. I 
think that I have to accept that the facts establish that the 
attempt by the Applicant to resign from the State Union has 
been resisted on that basis, that is the basis stated in the letter 
of 1 September, albeit it may have been written under the 
auspices of the Federal organisation. 

That has to be considered in terms of Rule 27 of the State 
organisation with which I am concerned, which provides:— 

"No member shall discontinue his membership 
without giving at least three months previous written 
notice of his intention to do so to the Secretary or 
paying a sum equal to three months contribution in lieu 
of notice, nor until such member has paid all fees, fines, 
levies or other dues payable by him to the Union under 
these Rules up to the date on which his resignation 
takes effect or has obtained a clearance card, or a 
clearance certificate duly issued by the Union by 
direction, of any meeting thereof. Every member 
resigning without giving a satisfactory reason to the 
Executive Committee for so doing shall, on applying 
for re-admission be liable to pay an increased entrance 
fee of not less than $2 nor more than $10 at the 
discretion of the Executive Committee." 

Having regard for those provisions, provided the Appli- 
cant has met, or is prepared to meet the pre-conditions of 
resignation, there is no reason why he should not be granted 
that privilege. 1 think it is necessary for me to make an Order 

which gives effect to that right as, a sufficient ground for 
objection to his resignation has not been established. 

What I propose to do, therefor, is to indicate that I do 
intend to make an Order in the nature of that sought, that 
the first named Respondent, that is the Secretary of the 
organisation, shall comply with the Rules of the organisation 
and shall forthwith give effect to the resignation of the 
Applicant from the second named Respondent. Having 
regard for the fact that on the evidence before me I take 
notice of resignation to have been given at the end of July 
or say the beginning of August. The Order therefor should 
be given effect three months from that time. That will be 
conditional upon any outstanding contributions, fines, fees 
or levies being met. The terms of the Order will show that 
the Applicant will be required to meet those. 

I propose adjourning the proceedings and I ask Mr 
Schapper to prepare a Minute of an appropriate Order. I will 
afford the Respondent an opportunity to be present at a time 
to be arranged, when the terms of the Order will be 
formalised. 

Appearances: Mr D.H. Schapper (of Counsel) for the 
Applicant. 

Mr S.M. Billing for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.66 

Steven Edward McAndrew 
and 

Kevin Noel Reynolds and The Operative Plasterers and 
Plaster Workers' Federation of Australia (Industrial Union 

of Workers) Western Australian Branch. 
No. 1374 of 1988. 

BEFORE HIS HONOUR THE PRESIDENT 
DJ. O'DEA. 

11 October 1988. 
Order. 

THIS matter having come on for hearing before me on the 
11th day of October 1988 and having heard Mr D.H. 
Schapper (of Counsel) on behalf of the Applicant and Mr 
S.M. Billing on behalf of the Respondents and judgment 
being delivered on the said 11th day of October 1988, 
wherein I found that the application should be granted, and 
gave reasons therefor, it is this day, the 11th day of October 
1988 ordered and directed that:— 

1. Subject to Order 2 hereof, Kevin Noel Reynolds, 
the first named Respondent, shall comply with the 
rules of the second named Respondent and shall 
forthwith give effect to the resignation of Steven 
Edward McAndrew, the Applicant, from the 
second named Respondent with effect from the 1st 
day of November 1988. 

2. The operation of Order 1 hereof shall be condi- 
tional upon the Applicant paying to the second 
named Respondent all fines, fees and levies (if 
any) that are outstanding up to the 1st day of 
November 1988. 

By the Full Bench 
(Sgd.) DJ. O'DEA, 

[L.S.] President. 

09595-3 
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AWA R D S/AG R E E M E M j 8— 
Application for— 

CCA SNACK FOODS PTY LTD (WESTERN 
AUSTRALIA) ENTERPRISE AGREEMENT 1992 

No. AG 5 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Metal and Engineering Workers' Union—Western Australia 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
CCA Snack Foods Pty Ltd 

No. AG 5 of 1992. 

CCA Snack Foods Enterprise Agreement 

COMMISSIONER S. A. KENNEDY. 
29 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for registra- 
tion of an industrial agreement for the purposes of the 
Enterprise Bargaining Principle enunciated in the State 
Wage Case decision issued in January 1992 [72 WAIG 191]. 

The employer party CCA Snack Foods Pty Ltd, is 
engaged in the food production industry in Western 
Australia. It has counterpart companies operating in other 
States in Australia and is itself a subsidiary of a major 
company but the agreement raised here is specific to 
operations in Western Australia. The fact of agreement 
represents the culmination of twelve months work. It has 
largely been in the hands of an on-site nine member 
consultative committee. The parties to the agreement settled 
the structure of the consultative committee and its functions 
and objects early on. It was made up of three management 
representatives, four work based representatives of the FPU, 
two work based representatives of the TWU and one work 
based representative of the MEWU. The persons who took 
up these positions were elected in the work place, undertook 
agreed training for the task ahead and had access to agreed 
consultants engaged by the employer party for the duration 
of the discussions and negotiations. The unions and the 
employer party had a watching brief throughout and, to 
some degree, this encompassed the industry based activities 
of the employer and the FPU. The final endorsement reflects 
an agreement endorsed at work place level as well as by all 
the union bodies. 

It is noted that the members of the on-site consultative 
committee were Ms Pam Griffin, Ms Maxine Major, Mr 
George Vamavas, Mr Adam Duplock, Mr Robert Wood, Mr 
Lance Ridley, Mr Herb Tindale, Ms Annette Black, Mr 
David Molyneux and Mr John Millen. 

The agreement covers some 120 employees currently 
covered by three awards. The term of the agreement is two 
years with provision for a 4.5% wage increase on its 
ratification. 

Having heard the parties on the content of the agreement 
in the terms of the requirements prescribed by the relevant 
Principle and having examined its terms and, save for some 
attention to be given to minor drafting matters, I have 
concluded that the agreement should be registered. An order 
to that effect will issue with a speaking to the minutes of 
that order as required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Metal and Engineering Workers' Union—Western Australia 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
CCA Snack Foods Pty Limited 

No. AG 5 of 1992. 
CCA Snack Foods Pty Limited (Western Australia) 

Enterprise Agreement 1992. 
COMMISSIONER S. A. KENNEDY. 

7 January 1993. 
Order. 

HAVING heard Ms B. Gavranich on behalf of the The Food 
Preservers' Union of Western Australia, Union of Workers, 
Mr F. Logan on behalf of the Metal and Engineering 
Workers' Union—Western Australia, Mr A. Waddell on 
behalf of the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch, 
and Mr A. Lucev (of Counsel) on behalf of CCA Snack 
Foods Pty Limited; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Agreement between the parties titled the 
"CCA Snack Foods Pty Limited (Western Australia) 
Enterprise Agreement 1992" in the terms of the 
following Schedule be registered as an Industrial 
Agreement with effect on and from the 24th day of 
November 1992. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

CCA SNACK FOODS PTY LIMITED (WESTERN 
AUSTRALIA) ENTERPRISE AGREEMENT 1992. 

This Agreement shall be referred to as the "CCA Snack 
Foods Pty Limited (Western Australia) Enterprise Agree- 
ment 1992". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Parties 
5. Objectives 
6. Term and Operation of Agreement 
7. Leave Reserved 
8. Transition/Implementation 
9. Union Business 

10. Resolution of Disputes 
11. Consultation and Employee Involvement 
12. Contract of Employment 
13. Redundancy 
14. Payment of Wages 
15. Time and Wages Record 
16. Wages 
17. Career Structures and Training 
18. Superannuation 
19. Hours of Work 
20. Rostered Days Off 
21. Meal and Tea Breaks 
22. Work on Saturdays, Sundays and Public Holidays 
23. Overtime 
24. Shift Work 
25. Sick Leave 
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26. Annual Leave 
27. Jury Service 
28. Bereavement Leave 
29. Parental Leave and Adoption Leave 
30. Special Leave 
31. Long Service Leave 
32. Protective Clothing and Equipment 

APPENDIX A—Charter of the Joint Consultative 
Committee 
APPENDIX B—Transitional Wages Structure 
APPENDIX C—Skills Matrix 

3.—Scope. 
(1) The area and scope of this Agreement shall be the 

same as that prescribed in the: 
(a) Metal Trades (General) Award 1966 (No. 13 of 

1965); 
(b) Transport Workers' (General) Award No. 10 of 

1961; 
(c) Food Industry (Food Manufacturing or Process- 

ing) Award (No. A 20 of 1990); 
as at the 23rd day of November 1992 insofar as these 
Awards applied to the employees of CCA Snack Foods Pty 
Limited. 

(2) This Agreement shall apply to the persons employed 
by CCA Snack Foods Pty Limited at the worksite located 
at Bannister Road, Canning Vale in the State of Western 
Australia in the classifications listed in Clause 16.—Wages 
of this Agreement. 

(3) Unless otherwise expressly provided for in this 
Agreement or specified in any subsequent agreement, no 
employee shall be reduced in status or position or have 
his/her rate of remuneration reduced or any of his/her 
conditions of employment adversely affected merely as a 
consequence of making of this Agreement. 

(4) Where the terms of this Agreement are inconsistent 
with the terms of an Award or the Awards referred to in 
subclause (1) of this clause, the terms of this Agreement will 
prevail. 

(5) The parties to this Agreement will oppose any 
applications by any other party to be joined to this 
Agreement. 

4.—Parties. 
The parties to this Agreement are: 
CCA Snack Foods Pty Limited (hereinafter "the Com- 

pany"); 
The Food Preservers' Union of Western Australia, Union 

of Workers (hereinafter "the FPU"); 
Transport Workers' Union of Australia, Industrial Union 

of Workers, Western Australian Branch (hereinafter "the 
TWU"); 

Metal and Engineering Workers' Union—Western Aus- 
tralia (hereinafter "the MEWU"); 

provided that "Unions" shall mean the three unions 
named in the foregoing and "Union" shall mean any one 
of the three unions named in the foregoing. 

5.—Objectives. 
(1) The parties acknowledge that the objective of this 

Agreement is to enhance job security and opportunity for 
employees through a joint commitment by management and 
employees to improved business competitiveness. 

(2) Subject to the provisions of Clause 11.—Consultation 
and Employee Involvement of this Agreement, all other 
parties to this Agreement recognise the right of the 
Company to plan, organise, manage and decide upon the 
operations of the business (where operations of the business 
include all labour employed by it). 

(3) The parties agree that the provisions of this Agreement 
are intended to support: 

(a) the development of meaningful, challenging and 
responsible work roles which allow employees a 
degree of autonomy and responsibility; 

(b) the enhancement and utilisation of employee 
skills and abilities; 

(c) the maximisation of labour flexibility; 
(d) the maintenance of productive and harmonious 

working relationships; 
(e) the efficient operation of the plant including: 

(i) changes to work practices to allow the 
efficient use of new and existing technology; 

(ii) a healthy and safe working environment for 
all employees; 

(iii) highest quality of products; 
(iv) flexibility without demarcation or restric- 

tions except as a result of employees skill, 
competence or safety regulation. 

(4) The Company, the Unions and all employees accept 
their joint responsibility to ensure this Agreement is 
effective and in the event of any ambiguity or dispute over 
interpretation the spirit and intention of this clause will be 
referred to for the proper interpretation of the provision the 
subject of the dispute or question. 

6.—Term and Operation of Agreement. 
(1) Term 

(a) This Agreement shall come into operation on and 
from 24 November 1992 and shall remain in force 
until 24 November 1994, and will not continue in 
force after 24 November 1994 unless renewed by 
all the parties per paragraph (b) hereof. 

(b) All parties to this Agreement make a commitment 
to re-negotiate this Agreement and apply for its 
cancellation or replacement before 24 November 
1994. 

(2) Operation 
(a) It is the intention of the parties to maintain this 

Agreement in its present form for its full term 
except when changes become necessary so as to 
ensure the Agreement's effective and practical 
operation and such changes are consistent with 
prevailing wage fixing principles. 

(b) Notwithstanding paragraph (a) above, during the 
term of this Agreement, the parties will undertake 
to develop productivity improvement measures to 
be incorporated within this Agreement. The 
implementation phase for the introduction of these 
measures will involve employees undertaking 
training in their effective use. 

7.—Leave Reserved. 
Leave is reserved to the MEWU to discuss with the 

Company the issue of levels of maintenance tradesman 
beyond level 5 and vary the Agreement as necessary. 

8.—Transition/Implementation. 
(1) Arrangements 
When this Agreement becomes operational, employees 

will be paid according to Appendix B and will be advised 
in writing of their new ordinary rate of pay. 

(2) Transition Period 
The Transition Period will be up to twelve (12) months 

from the date of operation of this Agreement. 
(3) Deemed Competency 
Employees will be deemed competent in their current 

classified jobs on Appendix B. 
(4) Transfer to Skills Matrix 
During the twelve (12) month transition period, employ- 

ees will be required to undergo competency assessment on 
the skills matrix (theory and/or practical) within their 
mainstream activities, eg. processing, packing, for current 
employees commencing at Level 1. Employees will not be 
required to undertake formal training until or unless they fail 
a competency assessment as set down within the training 
programme. 

(5) Implementation of Matrix 
During the implementation period, the training pro- 

gramme will be developed to facilitate entry onto the skills 
matrix. Whilst it is the agreed intention to allow progression 
in the skills matrix from the bottom up. operational 



68 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

requirements may necessitate the fast tracking of certain 
employees to meet the skill mix requirements and may be 
done at the Company's discretion. 

9.—Union Business. 
(1) Right of Entry 

(a) Accredited officials, of the Unions shall be 
permitted to interview the employees on the 
business premises of the Company during non- 
working times or meal breaks. 

(b) In the case of a dispute between the Unions and 
the Company which is likely to lead to a cessation 
of work or to an application to the Western 
Australian Industrial Relations Commission and 
which involves the inspection of employees or of 
machines in the process of production on which 
such employees are engaged, such Union repre- 
sentatives shall have the right of inspection at any 
time during which the employees operating the 
machines concerned are working but this permis- 
sion shall not be exercised, without the consent of 
the Company, more than once in any one week. 

(c) Provided that the duly accredited official shall 
notify the Company prior to the official's inten- 
tion to exercise their rights under this clause and 
the Union official exercising such rights shall not 
interfere with or inconvenience the work duties of 
the employee. 

(2) Posting of Agreement 
The Company shall ensure a copy of this Agreement is 

posted in a place easily accessible to all employees. 
(3) Meetings of Employees 
A Union may, from time to time wish to convene 

meetings of employees (being employees who are members 
or are eligible to become members of the Union) on site and 
during ordinary shift hours. This may be done after 
discussion between an official of the Union and an 
authorised the Company representative. It is agreed by the 
parties that every effort will be made to conduct such 
meetings in such a way as to minimise disruption to the 
Company operations. 

(4) Union Education 
The Company will pay a Union representative's ordinary 

weekly wage, as prescribed by Clause 16.—Wages of this 
Agreement whilst the representative is attending a trade 
union training course conducted by or under the auspices of 
the Trade Union Training Authority provided that: 

(a) Each representative will first obtain permission 
from the Company. Such permission will not be 
unreasonably withheld having in mind the opera- 
tional needs in the representative's work area. 

(b) Each request for permission to attend such course 
must be endorsed by the State Secretary of the 
Union. 

(c) Each representative will be entitled to a maximum 
of five days paid leave in any one calendar year. 

(d) Such leave will be granted subject to the Company 
being given at least two weeks' notice of the date 
upon which leave is to be taken together with 
advice as to the nature of the course and the 
subject matter included therein. 

10.—Resolution of Disputes. 
(1) The following procedure shall be observed for the 

avoidance of disputes: 
(a) discussions between the employee/s concerned 

(and Union representative if requested) and the 
immediate co-ordinator/s; 

(b) discussions involving the employee/s concerned, 
the Union representative and the employer repre- 
sentative; 

(c) discussions involving representatives from the 
State Branch of the Union concerned and Com- 
pany representatives; 

(d) discussions involving senior Union officials (State 
Secretary) and senior Company representatives. 

There shall be an opportunity for any party to 
raise the issue to a higher stage. 

(2) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. 

(3) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved, the parties shall jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(4) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoiding 
stoppages of work, lockouts or any other bans or limitations 
on the performance of work, while the procedures of 
negotiation and conciliation are being followed. 

(5) The Company shall ensure that all the practices 
applied during the operation of the procedure are in 
accordance with the safe working practices and consistent 
with established custom and practice at the workplace. 

(6) Notwithstanding the above procedure there shall be 
commitment by the parties that in the event of a dispute the 
employees will not withdraw labour until all part processed 
materials have been processed throughout the production 
line to a complete stage without wastage and all equipment 
has been cleaned. This procedure shall be repeated each day 
of a dispute. 

11.—Consultation and Employee Involvement. 
(1) Consultation 

(a) It is recognised by the parties that the key to 
productive and harmonious working relationships 
lies in establishing effective consultative mecha- 
nisms at the workplace. Effective consultation 
mechanisms will: 

(i) ensure that the views of the employees are 
known and taken into account by the Com- 
pany; 

(ii) provide management with an informed basis 
upon which to make decisions. 

(b) To this end, it is agreed that a Joint Consultative 
Committee is established by charter as provided 
for in Appendix A to this Agreement. 

(c) The Committee shall consist of a minimum of six 
and a maximum of ten committee members. 

(d) The major objective of the Committee is to 
promote a spirit of co-operation. Each party will 
give constructive and sympathetic consideration 
to all views and representations submitted to the 
Committee with a view to furthering the common 
well-being of the establishment as a whole. 

(e) Employee representatives on the Committee shall 
be allowed reasonable time without loss of pay to 
otherwise research or prepare for such committee 
meetings with full access to all relevant informa- 
tion as necessary. 

(f) Employee representatives on the Committee are 
required to keep their constituents advised on 
matters arising at the meeting. 

(g) The Company will consult with employee repre- 
sentatives on the Committee and give prompt 
consideration to matters raised by employees: 

(i) in order to encourage the involvement of all 
employees in the ongoing search for meas- 
ures to improve productivity and efficiency; 

(ii) to facilitate the on-going implementation of 
the Structural Efficiency Principle; 

(iii) and to otherwise foster a fully committed and 
informed workforce. 

(2) Introduction of Change 
(a) Where the Company has made a definite decision 

to introduce major changes in production, pro- 
gramme, organisation, structure or technology that 
are likely to have significant effects on employees, 
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the Company shall notify the employees who may 
be affected by the proposed changes and their 
Union or Unions. 

(b) "Significant effects": include termination of 
employment, major changes in the composition, 
operational size of the Company workforce or in 
the skills required; the elimination or diminution 
of job opportunities, promotion opportunities or 
job tenure; the alteration of hours of work; the 
need for re-training or transfer of employees to 
other work or locations and the restructuring of 
jobs. Provided that where the Agreement makes 
provisions for alteration of any of these matters 
referred to herein an alteration shall be deemed not 
to have "significant effects". 

(c) The Company's Duty to Discuss Change 

The Company shall discuss with the employees 
affected and the Union/s, the introduction of the 
changes referred to in paragraph (a) above and 
among other things, the effects the changes are 
likely to have on employees, measures to avoid or 
minimise the adverse effects of such changes on 
employees and should give prompt consideration 
to matters raised by the employees and/or their 
Union/s in relation to the changes. 

(d) The discussion shall commence as soon as is 
practicable after a definite decision has been made 
by the Company to make the changes referred to 
in paragraph (a) above. 

(e) For the purposes of such discussion, the Company 
shall provide in writing to the employees con- 
cerned and their Union, all relevant information 
about the changes including the nature of the 
changes proposed; the expected effects of the 
change on employees and any other matters likely 
to affect employees provided that the Company is 
not required to disclose confidential information 
the disclosure of which would be inimical to the 
Company interests. 

12.—Contract of Employment. 

(1) An employee may be engaged as: 

(a) A full time employee engaged to work 38 hours 
per week (excluding overtime). 

(b) Part Time Employee 

Means an employee engaged to regularly work for 
only part of any day or week as may be agreed 
between the Company and the employee con- 
cerned, provided such work is less than 38 hours 
per week. 

(c) Casual Employee 

Means an employee who is engaged by the hour 
and whose employment may be terminated by 
either party giving one hour's notice. The Com- 
pany shall, wherever practicable, notify a casual 
employee that their services are not required the 
next working day. 

A casual employee is not entitled to the benefits 
of subclause (3) (Public Holidays) of Clause 
22.—Work On Saturdays, Sundays and Public 
Holidays, Clause 25.—Sick Leave, Clause 26.— 
Annual Leave, Clause 27.—Jury Service, Clause 
28.—Bereavement Leave, Clause 29.—Parental 
Leave and Adoption Leave, Clause 30.—Special 
Leave, Clause 31.—Long Service Leave or as 
otherwise prescribed by this Agreement 

(d) Fixed Term Employee 

Means an employee engaged to work for a fixed 
term determined in advance on a full time or part 
time engagement basis. 

(2) Tfermination of Employment 
(a) Notice of Tfermination by the Company 

In order to terminate the employment of an 
employee, other than a casual employee, the 
Company shall give the following notice: 
Period of Continuous Service Period Of 

Notice 
Less than 1 year 1 week 
1 year and less than 3 years 2 weeks 
3 years and less than 5 years 3 weeks 
5 years and over 4 weeks 

(b) In addition to the notice in paragraph (a) above, 
employees over forty-five years of age at the time 
of the giving of notice with not less than two 
years' continuous service shall be entitled to 
additional notice of one week. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) hereof shall be made if the 
appropriate notice period is not given. Provided 
that employment may be terminated by part of the 
period of notice specified and part payment in lieu 
thereof. 

(d) The calculation for any payment in lieu of notice 
shall be the wages an employee would have 
received in respect of the ordinary time he or she 
would have worked during the period of notice 
had his or her employment not be terminated. 

(e) The period of notice in this clause shall not apply 
in the case of dismissal for conduct that at 
common law justifies instant dismissal or in the 
case of casual employees where termination of 
employment may occur by either party giving one 
hour's notice. 

(f) Notice of Termination by Employee 
In order to terminate employment an employee 
shall give the Company the following notice: 
Period of Continuous Service Period Of 

Notice 
Less than one year 1 week 
One year and over 2 weeks 
Failure by an employee to give the required notice 
will entitle the Company to withhold from moneys 
due on termination to the value of the number of 
days for which notice has not been worked. 

(3) Time Off During Notice Period 
(a) During the period of notice of termination given 

by the Company an employee shall be allowed up 
to eight ordinary hours time off without loss of pay 
during each week of notice for the purpose of 
seeking of other employment. 

(b) The time off shall be taken at times which are 
convenient to the employee after consultation with 
the Company. 

(c) If the employee has been allowed paid leave for 
more than one day for each week of the notice 
period for the purpose of seeking other employ- 
ment, the employee shall, at the request of the 
Company, be required to produce proof of 
attendance at an interview otherwise forfeit 
payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

(4) Statement of Employment 
Upon ceasing employment, the Company shall, upon 

request, provide to the employee a written statement 
specifying the period of his or her employment and the 
classification of or the type of work performed by the 
employee. 

(5) Performance of Work 
Each employee bound by this Agreement: 

(a) shall perform such work as the Company may, 
from time to time reasonably require; 

(b) may be directed by the Company to carry out such 
duties and use such tools and equipment as may 
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be required, provided that such work is within the 
limits of the employee's skill, competence and 
training; 

(c) may be required to work reasonable overtime; 
(d) shall comply with all safety regulations deter- 

mined by the Company or as prescribed by 
Government regulation; 

(e) shall use as directed by the Company all protective 
clothing and equipment provided; 

(f) shall observe all the Company regulations, poli- 
cies and procedures in order to maintain an orderly 
and safe workplace; 

(g) shall at all times comply with the provision of 
Clause 10.—Resolution of Disputes of this Agree- 
ment. 

(6) Standing Down of Employees 
The Company may deduct payment for any day or part 

of a day on which an employee cannot be usefully employed 
arising out of any cessation of operations, either whole or 
partially, due to industrial disputes including any strikes, 
bans or limitations or any cause for which the Company is 
not reasonably responsible. 

(7) Disciplinary Procedure 
(a) If the Company considers that the performance of 

an employee is unsatisfactory, the Company's 
representative/s will first discuss the matter 
informally with the employee. 

(b) If, after the discussion referred to in paragraph (a) 
above the Company still considers that the 
performance of the employee is unsatisfactory the 
following procedures will apply: 

(i) The Company will inform the employee in 
writing what it is that is unsatisfactory in the 
employee's performance; 

(ii) The Company may direct the employee to 
undertake a course of counselling, training or 
any other steps designed to assist the em- 
ployee to improve performance and remedy 
the aspects of performance that are seen to 
require improvement, and the direction may 
be in writing; 

(iii) The Company will state in writing the time 
allowed for improvement before further 
assessment. A reasonable time for improve- 
ment will be allowed by the Company but 
will be no longer than six (6) months. 

(c) Where the required improvement has not occurred 
during the period set pursuant to subparagraph (iii) 
of paragraph (b) of this subclause the Company 
will: 

(i) direct in writing that further remedial action 
is required by the employee and the terms of 
paragraph (b) of this subclause will apply; 

(ii) state in writing the time allowed for improve- 
ment; and 

(iii) give the employee a written warning that 
failure to improve performance may lead to 
the employee's suspension or dismissal from 
employment. 

(d) Where the required improvement has not occurred 
during the period set pursuant to subparagraph (ii) 
of paragraph (c) of this subclause, the Company 
may: 

(i) suspend the employee without pay for a time 
specified in writing by the Company not 
exceeding seven (7) days; or 

(ii) dismiss the employee with notice. 
(e) Where the Company considers that the perform- 

ance of an employee is unsatisfactory and the 
employee has been disciplined previously in 
accordance with paragraphs (a), (b) and/or (d) of 
this subclause the Company may: 

(i) discuss the matter informally with the em- 
ployee; 

(ii) adopt the procedure contained in subparagra- 
phs (i), (ii) and (iii) of paragraph (b) of this 
subclause, and, if necessary, thereafter para- 
graphs (c) and (d) of this subclause; 

(iii) adopt the procedure contained in paragraphs 
(a), (b), (c) and (d); 

(iv) suspend the employee without pay for a time 
specified in writing by the Company not 
exceeding seven (7) days; 

(v) dismiss the employee with notice or with pay 
in lieu of notice; or 

(vi) dismiss the employee without notice. 
(f) The provisions of this clause do not affect the right 

of the Company to otherwise discipline an 
employee for refusal or neglect of duty, or 
misconduct, and the Company may: 

(i) informally counsel the employee; 
(ii) warn the employee; 

(iii) suspend the employee without pay for a time 
specified in writing by the Company not 
exceeding seven (7) days; 

(iv) dismiss the employee with notice or with pay 
in lieu of notice; or 

(v) dismiss the employee without notice. 
(g) An employee is entitled to elect to have either 

another employee or a Union representative 
present during any discussions with the Com- 
pany's representative/s concerning the em- 
ployee's performance which may lead to the 
disciplinary procedure being used. 

(8) Employment of Full Time Employees 
The Company will, in selecting full time employees, give 

equal opportunity to part time and casual employees who are 
already employed subject to the Company being satisfied 
that all things being equal, such persons are capable of 
performing the work required. 

(9) The Unions acknowledge the right of the Company to 
engage a balanced workforce by utilising the various types 
of hire available through the Agreement. In particular, the 
right to engage part time, fixed term and casual labour as 
necessary to top up the existing workforce during periods 
of peak production requirement. 

13.—Redundancy. 
(1) "Redundancy" in this clause means the loss of 

employment due to the Company no longer requiring the job 
the employee has been doing to be performed by anyone. 

(2) Discussions Before Tenninations 
(a) When the Company has made a definite decision 

that it no longer wishes the job the employees 
have been doing done by anyone and that decision 
may lead to termination of employment, the 
Company shall have discussions as soon as 
practicable with the employees directly affected 
and with their Union/s. Discussions shall cover, 
among other things, the reasons for the proposed 
terminations, measures to avoid or minimise the 
terminations, and measures to mitigate the adverse 
effects of any terminations on the employees 
concerned. 

(b) For the purposes of discussion the Company shall 
as soon as practicable provide in writing to the 
employees concerned and their union all relevant 
information about the proposed terminations in- 
cluding the reasons for the proposed terminations, 
the number and categories of employees likely to 
be affected, and the number of workers normally 
employed and the period over which the termina- 
tions are likely to be carried out. 
Provided that the Company shall not be required 
to disclose confidential information the disclosure 
of which when looked at objectively, would be 
adverse to the Company interests. 



73 W.A.I.G.  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 71 

(3) Notification to Commonwealth Employment Service 
Where a decision has been made to terminate the 

employment of employees, on account of redundancy, the 
Company shall notify the Commonwealth Employment 
Service thereof as soon as possible, giving relevant 
information including a written statement of the reason(s) 
for the termination(s), the number and categories of the 
employees likely to be affected, and the period over which 
the termination(s) are intended to be carried out. 

(4) Severance Pay 
(a) In addition to the periods of notice prescribed for 

termination in Clause 12.—Contract of Employ- 
ment of this Agreement an employee whose 
employment is terminated by reason of redun- 
dancy shall be entitled to the following amounts 
of severance pay in respect of a continuous period 
of service: 
Period of Continuous Service Severance 

Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks' pay 
2 years and less than 3 years 6 weeks' pay 
3 years and less than 4 years 7 weeks' pay 
4 years and over 8 weeks' pay 

(b) "Week's Pay" means 38 hours of the ordinary 
time hourly rate of pay for the employee con- 
cerned. 

(c) The severance payment shall not exceed the 
amount which the employee would have earned if 
employment with the Company had proceeded to 
the employee's 65th birthdate. 

(d) Continuity of Service 
For the purpose of this clause continuity of service 
shall not be broken on account of: 

(i) any interruption or termination of the em- 
ployment by the Company if such interrup- 
tion or termination has been made merely 
with the intention of avoiding obligations 
hereunder in respect of leave of absence; 

(ii) any absence on account of personal sickness 
or accident for which an employee is entitled 
to claim sick pay as prescribed by this 
agreement or on account of leave lawfully 
granted by the Company; or 

(iii) any absence with reasonable cause, proof 
whereof shall be upon the employee. 

Provided that in the calculation of continuous 
service under this paragraph any time in respect 
of which an employee is absent from work except 
time for which an employee is entitled to claim 
annual leave, sick pay, long service leave and 
public holidays as prescribed by this Agreement 
shall not count as time worked. 

(5) Alternate Employment 
The Company in a particular redundancy case, may make 

application to the Western Australian Industrial Relations 
Commission to have the severance pay prescription varied 
if the Company obtains mutually acceptable alternative 
employment for an employee. 

(6) Employee Leaving During Notice 
An employee whose employment is terminated on 

account of redundancy may terminate his or her employment 
during the period of notice and, if so, shall be entitled to the 
same benefits and payments under this clause had he or she 
remained with the Company untU the expiry of such notice. 
In such circumstances the employee shall not be entitled to 
payment in lieu of notice. 

(7) Written Notice 
In the case of redundancy the Company shall, as soon as 

practicable, but prior to the termination of the employee's 
employment, give to the employee a written notice 
containing, among other things, the following: 

(a) the date and time of the proposed termination of 
the employee's employment; 

(b) details of the monetary entitlements of the 
employee upon the termination of his/her employ- 
ment including the manner and method by which 
those entitlements have been calculated; 

(c) advice as to the entitlement of the employee to 
assistance from the Company, including time off 
without loss of pay in seeking other employment, 
or arranging training or retraining for future 
employment; and 

(d) advice as to the entitlements of the employee 
should he/she terminate his/her employment dur- 
ing the period of notice. 

(8) Payment in Lieu Treated as Service 
If the Company makes payment in lieu for all or any of 

the period of notice prescribed by subclause (4) hereof, then 
the period for which such payment is made shall be treated 
as service for the purposes of computing any service related 
entitlements of the employee arising pursuant to this 
Agreement and shall be deemed to be service with the 
Company for the purposes of Long Service Leave. 

(9) Transfer to Lower Paid Duties 
Where an employee whose job has become redundant 

accepts an offer of alternative work by the Company the rate 
of pay for which is less than the rate of pay for the former 
position, the employee shall be entitled to the same period 
of notice of the date of commencement of work in the new 
position as if his/her employment has been terminated, and 
the Company may at its option, make payment in lieu 
thereof of an amount equal to the difference between the 
former rate of pay and the new lower rate for the number 
of weeks of notice still owing, 

(10) Employees With Less Than One Year of Service 
This clause shall not apply to employees with less than 

1 year's continuous service and the general obligation of the 
Company should be no more than to give relevant 
employees an indication of the impending redundancy at the 
first reasonable opportunity, and to take such steps as may 
be reasonable to facilitate the obtaining by the employees 
of suitable alternative employment. 

(11) Employees Exempted 
This clause shall not apply where employment is 

terminated as a consequence of conduct that justifies 
dismissal or in the case of casual employees. 

14.—Payment of Wages. 
(1) From the date of implementation of this Agreement, 

wages of all new employees shall be paid by electronic funds 
transfer (EFT) directly into a bank, building society, credit 
union or other recognised financial institution account on a 
day not later than TUesday of each week as notified in 
writing to the Company. Within nine months of the making 
of this Agreement all employees will be required to accept 
the payment of wages by EFT. 

(2) Where the Company and the majority of employees 
within a department or section agree, wages may be paid 
fortnightly or monthly. 

(3) The Company may deduct from wages due to an 
employee such amounts as authorised in writing by such 
employee on a Company approved authority form. 

(4) Day Off Coinciding With Pay Day 
In the event that an employee, by virtue of the 

arrangement of the employee's ordinary working hours, is 
to take a day off duty on a day which coincides with pay 
day, such employee shall be paid no later than the working 
day immediately following pay day. Provided that, where 
the Company is able to make suitable arrangements, wages 
may be paid on the working day preceding pay day. 

15.—Time and Wages Record. 
(1) The employer shall keep, or cause to be kept, a record 

or records containing the following particulars; 
(a) Full name and last known residential address of 

each employee. 
(b) Employee's classification under which he/she is 

remunerated. 
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(c) The starting and finishing times and the hours 
worked each day and each week. 

(d) The wages and overtime (if any) paid each week. 
Any system of automatic recording by machines shall be 

deemed to comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the Union during 
the usual office hours at the employer's office or other 
convenient place and the official may be allowed to take 
extracts therefrom. 

16.—Wages. 
(1) Wages Payable 
Wage rates payable under this Agreement will be as 

prescribed in Appendices B and C. 
(2) Dates of Wage Increases 
Rates of pay set out in Appendix B will become payable 

from the date of making this Agreement. These rates will 
continue to be paid until such time as an employee 
successfully completes competency assessment and is 
accredited on the Skills Matrix when the relevant higher 
wage rate will be paid in accordance with Appendix C. 

(3) Appendix C 
(a) Rates of pay set out in Appendix C will become 

payable once an existing employee has been 
successfully accredited in accordance with Clause 
17.—Career Structures and Training of this 
Agreement. 

(b) All new employees engaged after the date of 
operation of this Agreement will be paid in 
accordance with Appendix C subject to the 
completion of training programmes and compe- 
tency assessment mechanisms. 

(4) Higher Rates to be Paid 
An employee will be paid the higher of the rate of pay 

set out in Appendix B according to their level of deemed 
competency or the rate of pay set out in Appendix C 
according to the level of accreditation achieved. 

17.—Career Structures and Training. 
(1) General Conditions 

(a) The Company recognises and accepts its responsi- 
bility in the area of training and development and 
is committed to the design, provision and implem- 
entation of training programmes to extend the 
knowledge and skills of its employees. The 
overriding objective is to enable each employee 
to gain the competence to perform, consistent with 
operational needs, all of the tasks and activities 
associated with a particular job to established 
performance criteria. 

(b) Each employee is responsible for his/her own 
learning, and will be given the opportunity to 
acquire knowledge and skills to advance through 
the levels and gain additional remuneration, 
subject to demonstrated competence in the appli- 
cation of the skills acquired. 

(2) Skills Matrix and Training 
(a) The Skills Matrix (see Appendix C) sets out the 

various skill levels in the mainstreams of Produc- 
tion (Processing and Packing), Stores/ Distribu- 
tion (Raw Materials, Finished Goods and Distri- 
bution) and Maintenance and the appropriate rates 
of pay. 

(b) Levels in each mainstream of the Skills Matrix are 
. defined in Appendix C. The definition of each 

level will be supported by Competency Standards 
documents which will set out Units of Compe- 
tency, Elements of Competency, Performance 
Criteria and Competency Assessment Criteria. 

(c) To enable progression through the Skills Matrix, 
each level will be further supported by Training 
Programmes. 

(3) Progression And Selection For Training 
(a) Progression through the skills matrix will aim to 

give employees the opportunity to advance to the 
limits of their individual interests and capacities. 
It is recognised that progression may be con- 
strained by production requirements, training 
resources, the availability of equipment and safety 
factors. 

(b) Training programmes will be designed and made 
available by the Company according to its current 
and future operational needs. Places on these 
programmes will be made available having regard 
to the skills profile of the workforce. 

(c) Employees will be selected by the Company for 
a training programme according to the following 
guideline criteria: 
• Employee's stated preference; 
• Employee's work performance and attitude; 
• Experience of employees if operational needs 

so dictate; 
• Previous training undertaken; 
• The achievement of an acceptable level of 

proficiency from previous training; 
• Demonstrated aptitude for the skills which are 

to be acquired. 
(4) Competency Assessment 

(a) Specific and objective knowledge and skill assess- 
ment will be carried out to assess levels of 
competence. All skills acquired will be required 
to be demonstrated. Specific Company Training 
Programmes and Modules will not be regarded as 
complete until competency testing requirements, 
including both theoretical and practical tests 
where appropriate have been satisfied. 

(b) All competency assessment will be conducted by 
a panel of not more than three accredited 
assessors, made up of: 

(i) the relevant supervisor; or 
(ii) the trainer in the skills being assessed; and 

(iii) an acknowledged expert in that skill provided 
that the said expert is not one of the above 
two. 

In the event of a disagreement the results will be 
reviewed by the appropriate departmental man- 
ager. If agreement is still not reached, the matter 
will be referred to the Joint Consultative Commit- 
tee for recommendation. 

(5) Record of Training and Experience 
Employees will each be issued with a "Statement of 

Training and Experience" which will be the employee's 
endorsed record of skills attained, courses attended and other 
relevant work experiences whilst employed by the Com- 
pany. This statement will be updated on the completion of 
further training. 

(6) Utilisation and Up-Keep of Skills 
(a) All employees will be required to put acquired 

skills into practice. This is necessary for the 
retention of skill levels. 

(b) The allocation of work to employees will be 
subject to the operational needs of the business 
and will have regard to the following criteria: 
• The most effective utilisation of available 

skilled resources; 
• Effective utilisation of each employee on any 

of the activities in which the employee is 
competent; 

• Equitable allocation of work between employ- 
ees of similar skill attainment; 

• Development of additional skills required by 
on-the-job application under guidance; 

• Planning to allow acquisition of additional 
skills by training; 

• The need to ensure exposure to work activity 
related to all of the skills held by an employee 
for the specific purpose of skill retention. 
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(7) Payment For Training 
(a) It is agreed that additional training in accordance 

with this clause may be undertaken either on or 
off the job. 

(b) Where training is undertaken during ordinary 
working hours the employee concerned shall not 
suffer any loss of pay. Where on-site job specific 
training is undertaken outside ordinary working 
hours payment for such time shall be according to 
Part E "Patterns of Work" of this Agreement. 

(c) Any costs associated with standard fees for 
prescribed courses or prescribed text books (ex- 
cluding those text books supplied by the Com- 
pany) incurred in connection with the undertaking 
of such training shall be reimbursed by the 
Company upon production of evidence of such 
expenditure and report of satisfactory progress. 
Text books paid for by the Company shall be 
retained as Company property. 

(8) Travel Costs 
Travel costs incurred by an employee undertaking 

training in accordance with this clause which exceed those 
normally incurred travelling to and from work shall be 
reimbursed by the Company. Evidence of such costs 
incurred by an employee will be required by the Company. 

18.—Superannuation. 
(1) Contributions 

(a) The Company shall, in respect of each of its 
employees, contribute to the Fund a prescribed 
percentage of the employee's wage in accordance 
with the provisions of the Superannuation Guaran- 
tee Act 1992. 

(b) The Company shall make such contributions 
monthly for pay periods completed in such 
months, or at such other time and in such manner 
as may be agreed in writing between the Trustees 
of a fund and the employer from time to time. 

(c) Notwithstanding the provisions of this clause, the 
Company is not obliged to contribute to more than 
one Fund in respect of an employee. 

(d) If at any time the Company becomes bound by an 
agreement or order of any industrial tribunal or by 
a registered or unregistered industrial agreement 
or by legislation to contribute to the Australian 
Retirement Fund or another superannuation fund 
in respect of an employee then the Company 
liability to make contributions in respect of that 
employee pursuant to this clause will be reduced 
by the amount of the contribution the Company is 
required by the agreement or order or registered 
industrial agreement or by legislation to make 
from the date the Company becomes bound to 
make such contributions. 

(2) Definitions 
For the purposes of this clause: 
"Fund" means the Australian Retirement Fund which 

was established and is governed by a Trust Deed and Rules 
dated 11th July 1986 as amended or such other scheme 
which complies with the Australian Government's Opera- 
tional Standards for Occupational Superannuation funds. 

"Wage" means the ordinary periodic wage of an amount 
equal to or greater than $450 per month paid by the 
Company to an employee and includes other remuneration 
to be taken into account as "wages" under the Superannu- 
ation Guarantee (Administration) Act 1992. 

19.—Hours of Work. 
(1) Ordinary Hours 

(a) The ordinary hours of work shall be an average of 
38 hours per week over any five days of the week 
worked over any one of the following cycles. 

(i) 38 hours within a work cycle not exceeding 
7 consecutive days. 

(ii) 152 hours within a work cycle not exceeding 
28 consecutive days. 

(b) The ordinary hours of work shall be worked 
continuously except for meal breaks between 
6.00am and 6.00pm Monday to Sunday, subject to 
subclauses (1) and (2) of Clause 22.—Work On 
Saturdays, Sundays and Public Holidays of this 
Agreement. 

(2) Implementation of 38 Hour Week 
The ordinary hours shall be an average of 38 per week to 

be worked on the following basis: 
(a) By employees working less than eight ordinary 

hours each day; or 
(b) By employees working less than eight ordinary 

hours on one or more days each week; or 
(c) By fixing one weekday on which all employees 

will be off during a particular work cycle; or 
(d) By rostering employees off on various days of the 

week during a particular work cycle so that each 
employee has one week day off during that cycle. 

(e) By employees working up to a maximum of 40 
hours in any one week provided that over a period 
of six months the average weekly hours shall not 
exceed 38. 

(f) By employees working ordinary hours in excess 
of eight but not exceeding 10 on any one day. 

(g) Subject to agreement between the Company and 
the majority of employees in the enterprise, 
section or sections concerned, employees may 
work up to twelve ordinary hours on any one day, 
provided that: 

(i) The Company and the employees concerned 
are guided by the occupational health and 
safety provisions of the ACTU code of 
conduct on twelve hour shifts; 

(ii) proper health monitoring procedures being 
introduced; 

(iii) suitable roster arrangements being made and; 
(iv) proper supervision being provided. 

20.—Rostered Days Off. 
(1) Where the ordinary hours of work for an employee are 

to be worked in accordance with paragraph (e) of subclause 
(2) of Clause 19.—Hours of Work of this Agreement such 
employee will accrue a credit of two (2) hours each week 
which shall accumulate. Such accumulation may be taken 
as a rostered day off duty at a time that is agreed between 
the Company and the employee, or where appropriate, the 
Company and the majority of employees in the enterprise, 
section or sections concerned. 

(2) Any employee who by the circumstance of the 
arrangement of their ordinary hours of work is entitled to a 
rostered day off which falls on a public holiday prescribed 
by this clause shall, at the election of the employee, either 
be paid for both the public holiday and the rostered day off 
at ordinary rates or have an additional day added to their 
annual leave, or shall be able to have a paid day off on a 
mutually agreed date. 

(3) In the event that an employee is required to work on 
a rostered day off, he/she shall be paid at overtime rates in 
accordance with Clause 23.—Overtime or may, by mutual 
agreement, be allowed to take an alternative day off. 

21.—Meal and Tea Breaks. 
(1) The time of taking scheduled meal and tea breaks once 

having been determined may be altered by the Company if 
it is necessary to do so in order to meet the requirements for 
continuity of production. The duration of the meal break 
shall be 30 minutes and tea break 15 minutes. 

(2) An employee shall not be required to work more than 
five hours without a break for a meal. Provided that: 

(a) In order to avoid congestion in the canteen meal 
breaks may be staggered and as a result it may not 
be practicable for all employees to take a meal 
break within five hours. 
In such case, an employee shall not be required to 
work more than six hours without a break for a 
meal. 
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(b) Where the Company and the employee or the 
majority of employees in the plant, section or 
sections concerned agree, an employee may be 
required to work in excess of five hours but not 
more than six hours at ordinary rates of pay 
without a meal break. 

(3) Subject to subclause (2) above, time and a half rates 
shall be paid for all work done during meal hours and 
thereafter until a meal break occurs. 

22.—Work on Saturdays, Sundays and Public Holidays. 
(1) Monday To Friday Roster 
Where employees are rostered to work ordinary hours over 

five days Monday to Friday inclusive, any work performed on 
Saturday or Sunday shall be paid for at the rates of: 

(a) Saturdays 
• Time and one half for the first two hours and 

double time thereafter where such work com- 
mences prior to 12 noon; and 

• Double time for all work performed after 12 
noon. 

(b) Sundays 
• Double time. 

(2) Monday To Sunday Roster 
Where employees are rostered to work ordinary hours 

over any five days Monday to Sunday inclusive, any 
ordinary hours worked on Saturday shall be paid for at the 
rate of time and one quarter and on Sundays at the rate of 
time and one half. 

(3) Public Holidays 
(a) All employees (other than casuals) shall be 

entitled to those public holidays as gazetted; 
provided that another day may be taken as a 
holiday by agreement between the Company and 
employee in lieu of any of the gazetted public 
holidays. 

(b) All work performed by employees on any of the 
public holidays listed above shall be paid for at the 
rate of double time and a half. 

(c) Where an employee (other than a casual) is 
required for work on a public holiday the 
employee shall be paid for a minimum of four 
hours at the rate of double time and one half. 

23.—Overtime. 
(1) Payment For Overtime 

(a) The provisions of this clause apply all employees 
other than those engaged on continuous shiftwork. 

(b) Subject to the provisions of this subclause, all 
work performed outside ordinary working hours 
shall be paid for at the rate of time and one half 
for the first, two hours and double time thereafter. 

(c) In computing overtime each day shall stand alone 
but when an employee works overtime which 
continues beyond midnight on any day, the time 
worked after midnight shall be deemed to be part 
of the previous days work for the purposes of the 
subclause. 

(2) Call Back 
An employee recalled to work overtime after leaving the 

Company premises (whether notified before or after leaving 
the premises) shall be paid for a minimum of four hours 
work at the appropriate rate. 

(3) On Call 
An employee shall be paid at ordinary rates for all time 

required by the Company to hold in readiness to work 
outside ordinary working hours until release. 

(4) Meal Allowance 
(a) An employee who works overtime in excess of 

two hours shall be entitled to a paid meal break 
of not less than 20 minutes to be taken at a time 
agreed to between the employee and the Com- 
pany. An employee shall also be paid a meal 
allowance of $8.50 where a day's prior notice of 

the requirement to work such overtime has not 
been given. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the 
employer shall provide such meals or pay an 
amount of $8.50 for each second or subsequent 
meal. 

(5) Rest Period After Overtime 
(a) Where overtime work is necessary it shall, 

wherever reasonably practicable, be so arranged 
that employees have at least ten consecutive hours 
off duty between the work of successive days. 

(b) An employee who works so much overtime 
between the termination of ordinary work on one 
day and the commencement of ordinary hours on 
the next day, that the employee has not had at least 
10 consecutive hours off duty between those 
times, shall, subject to this subclause be released 
after completion of such overtime until the 
employee has had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(c) If, on the instructions of the Company, an 
employee resumes or continues work without 
having had 10 consecutive hours off duty, the 
employee shall be paid at double rates until the 
employee is released from duty for the rest period 
and shall be entitled to be absent until having had 
10 consecutive hours off duty without loss of pay. 

(6) Travel Home After Overtime 
Where an employee, except for a shift employee, is 

detained at work until it is too late to travel by the last 
ordinary bus, train or other regular public conveyance to 
his/her usual place of residence, the Company shall provide 
proper conveyance to the employees usual place of 
residence, free of charge. This clause shall not apply to any 
employee who has their own means of conveyance. 

(7) Overtime Restrictions 
The Union/s or any employee/s covered by this agreement 

shall not in any way, whether directly or indirectly, be a 
party to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with the 
requirements of this clause. 

24.—Shift Work. 
(1) Definitions 
For the purposes of the clause:— 
' 'Afternoon Shift'' means any shift finishing after 6.00pm 

and at or before midnight. 
"Night Shift" means any shift finishing subsequent to 

midnight and at or before 8.00am. 
"Early Morning Shift" means any shift starting between 

4.00am and 6.00am. 
"Day Work" means any shift commencing not earlier 

than 6.00am and finishing not later than 6.00pm, which has 
an unpaid meal break. 

"Day Shift" means any shift commencing not earlier 
than 6.00am and finishing not later than 6.00pm, where that 
shift is part of a rotating shift roster. 

"Rostered Shift" means a shift for which the employee 
concerned has had at least two working days notice. 

"Permanent Night Shift" means a night shift which does 
not rotate or alternate with another shift so as to give an 
employee at least l/3rd of their working time off night shift 
in each shift cycle. 

(2) Ordinary Hours of Shift Work 
(a) Subject to Clause 19.—Hours of Work of this 

Agreement, the ordinary hours for a shift worker 
shall not exceed 38 hours per week. 

(b) Subject to the following conditions, a shift worker 
shall work at such times as the Company may 
require: 

(i) Except at the regular changeover of shifts, an 
employee shall not be required to work more 
than one shift in each 24 hours. 
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(ii) Shift rosters will specify the commencing 
and finishing times of ordinary work hours 
of the respective shifts. 

(iii) The method of working shifts may in any 
case be varied as to all or a section of the 
employees by agreement between the Com- 
pany and the majority of employees con- 
cerned and the Union. The agreement by the 
Union will not be unreasonably withheld. 

(iv) The time of commencing and finishing shifts 
once having been determined may be varied 
by the Company by the giving of two 
working days notice to the employee/s 
concerned. 

(3) Shift Work Allowances 
A shift worker shall be paid the following percentage 

allowances in addition to his/her ordinary rate for the 
duration of work on a rostered shift: 

(a) on early morning shift 10% 
(b) on afternoon shift 17.5% 
(c) on night shift 17.5% 
(d) on permanent night shift 30% 

(4) Meal Breaks 
All shift employees whilst working on day, afternoon or 

night shift shall be entitled to an unpaid meal break of 30 
minutes. Such meal breaks shall be allowed and taken as 
prescribed. 

25.—Sick Leave. 
(1) Sick Leave 

(a) Subject to the other provisions of this clause an 
employee, other than a casual, unable to attend or 
remain at work because of personal illness or 
injury is entitled to be absent from work without 
loss of ordinary pay ("sick leave"). 

(b) An employee is entitled to sick leave of up to 10 
ordinary working days in each year of service. 
Sick leave will accrue at the rate of 1.46 hours per 
week for full time employees, and proportionately 
to the hours worked for regular part time and fixed 
term employees. 

(2) Entitlement Conditions 
(a) An employee shall before or at the usual time of 

commencement (and in any event not later than 
24 hours after the commencement of absence 
unless extraordinary circumstances apply) inform 
the Company of the nature of the injury or illness 
and the estimated duration of the absence. 

(b) An employee shall prove to the satisfaction of the 
Company the employee's inability to attend for 
duty on the day or days for which sick leave is 
claimed. Provided that an employee will be 
allowed two single days absence each year 
without the need for evidence to be provided. 

(3) Supplementary Sick Leave 
(a) It is recognised that employees may experience 

serious and long term illnesses resulting in 
disablement/disability. Supplementary sick leave 
can be used to claim payment for illness and non 
compensable injury except: 

(i) absences of less than two (2) weeks duration 
after ordinary sick leave has expired; 

(ii) any deliberate self inflicted injury or illness; 
(iii) alcohol or drug related illness/accident; 
(iv) injury and illness arising from professional 

and paid activity. 
(b) Payment for supplementary sick leave requires 

medical certification for die whole period off 
work, specifying the condition suffered by the 
employee. Back dated certificates will not be 
accepted, and, in some cases the Company, at its 
expense, may require a second opinion from a 
nominated Medical Practitioner. 

(c) Each supplementary sick leave claim will stand 
alone. 

(d) An employee is entitled to claim supplementary 
sick leave up to twelve (12) weeks in any 
continuous twelve (12) month period. 

(e) Supplementary sick leave entitlement will only 
apply when an employee exhausts ordinary sick 
leave entitlements. 

(f) Should the employee qualify for future ordinary 
sick leave entitlements during a period of supple- 
mentary sick leave, supplementary sick leave will 
be suspended until ordinary sick leave entitle- 
ments have again expired. 

(g) Payment will be made at the ordinary time rate 
immediately following the expiry of ordinary sick 
leave. 

(h) Payment for the first two weeks of supplementary 
sick leave will be made retrospectively. 

(i) Supplementary sick leave does not accumulate. 

26.—Annual Leave. 
(1) Entitlement/Period of Leave 
At the end of each 12 months' employment with the 

Company, all employees will be entitled to four (4) weeks 
annual leave, exclusive of Public Holidays and may be taken 
in any manner agreed between the Company and the 
employee. 

(2) Payment 
The following payments shall be made to each employee, 

immediately before proceeding on annual leave: 
(a) Day Workers—ordinary pay plus a loading of 

17.5%; or, 
(b) Shift workers—ordinary pay as defined plus 

"Shift Allowance" or 17.5% whichever is the 
greater. 

(3) Taken In Advance 
(a) If the Company and the employee so agree, annual 

leave may be taken wholly or partly in advance 
before the employee has become entitled to annual 
leave. 

(b) Unless an employee has taken all annual leave in 
advance for the current year, the employee 
becomes entitled at the end of a year of employ- 
ment. to that part of the annual leave not already 
taken. 

(4) Termination of Employment 
An employee whose employment is terminated shall be 

entitled to: 
(a) Payment for their accrued annual leave entitle- 

ments in accordance with subclause (1) of this 
clause; and 

(b) In respect of their current year of employment, a 
pro rata payment in lieu of annual leave equal to 
one twelfth of their ordinary time earnings for that 
particular year. 

27.—Jury Service. 
(1) An employee required to attend for jury service will 

be reimbursed by the Company an amount equal to the 
difference between the amount paid in respect of attendance 
for such jury service and the amount of wages the employee 
would have received in respect of the ordinary time which 
would have been worked had the employee not been on jury 
service. 

(2) An employee will notify the Company as soon as 
possible of the date upon which attendance for jury service 
is required. Further, die employee will give the Company 
proof of attendance, the duration of such attendance and the 
amount received in respect of such jury service. 

28.—Bereavement Leave. 
Entitlement to Leave 

(1) An employee shall on the death within Australia of 
a spouse, father, mother, brother, sister, child, grandparent, 
step-child, father-in-law and mother-in-law be entitled on 
notice to leave up to and including the day of the funeral of 
such relation, and such leave shall be without deduction of 
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pay for a period not exceeding the number of hours worked 
by the employee in two ordinary days work. Proof of such 
death shall be furnished by the employee to the satisfaction 
of the Company if so required. 

(2) Provided that this clause shall have no operation while 
the period of entitlement to leave under it coincides with any 
other period of leave. 

(3) For the purpose of this clause the word "spouse" 
includes a person who lives with the employee as a de facto 
spouse. 

29.—Parental Leave and Adoption Leave. 
Entitlement to Leave 

(1) Paternity leave and adoption leave will be given to 
employees in accordance willi the standards set by the 
Australian Industrial Relations Commission in Print J3596, 
and on the terms of the order contained in Print J5512. 

(2) Maternity leave will be given to employees in 
accordance with Clause 13.—Maternity Leave, of the Food 
Industry (Food Manufacturing or Processing) Award. 

30.—Special Leave. 
(1) An employee may be granted paid leave for 

emergency or compassionate reasons of up to three days in 
a calendar year. 

Examples of circumstances where leave may be granted 
include: 

(a) Family illness; 
(b) Moving house; 
(c) Emergency domestic situations (eg. fire, theft, 

burst plumbing); 
(d) Natural disasters (e.g. bushfires, floods). 

(2) Each case will be considered on its merits. The 
Company Management may grant such leave as it considers 
necessary in the circumstance, and shall not necessarily 
grant the full three days in each case. 

(3) The Company may, in its sole discretion, grant special 
replacement leave where an employee has, for reasons of 
sickness or accident, been prevented from enjoying the 
benefits of annual leave. In exercising this discretion, the 
Company will have regard to the duration of the illness/ 
incapacity relative to the period of leave. 

31.—Long Service Leave. 
An employee shall be entitled to long service leave in 

accordance with the Long Service Leave General Order as 
printed in Volume 70 of the West Australian Industrial 
Gazette at page 2079. 

32.—Protective Clothing and Equipment. 
(1) Personal Clothing 

(a) Subject to the terms and conditions of this clause 
the Company will issue uniforms to employees. 

(b) An original issue of new clothing will be made to 
each employee on commencement and individual 
garments will be replaced by the Company on a 
reasonable wear and tear basis as determined 
between the employee and the employee's super- 
visor. 

(2) Protective Clothing/Equipment 
(a) Suitable gloves, goggles, masks, cold chamber 

insulated clothing and other protective clothing 
and equipment will be provided by the Company 
for such work that reasonably requires their use. 

(b) An employee who is, pursuant to this clause, 
supplied with any of the clothing or equipment 
specified will wear or use, as the case may be, this 
clothing and equipment in such a way as to 
achieve the purpose for which it is supplied. 

(c) The Company requires, as a condition of employ- 
ment of all employees, that all employees wear 
safety shoes. The Company will provide employ- 
ees with one pair of shoes free of charge on 
commencing and replace these shoes on a reason- 
able wear and tear basis as determined between 
the employee and the immediate supervisor. 

(d) Employees supplied with clothing and protective 
clothing/equipment in accordance with this clause 
will replace or pay for any such clothing so 
supplied if lost or damaged through the em- 
ployee's negligence. 

(e) All clothing issued to an employee will be 
returned to the Company on the termination of 
employment, fair wear and tear excepted, or paid 
for at replacement cost by the employee. 

(3) First Aid Equipment 
The Company shall provide and maintain first aid kits in 

all sections of the enterprise. 

APPENDIX A 

Charter of the Joint Consultative Committee. 
Members of this committee are committed to co- 

operating positively to increase the efficiency, productivity 
and competitiveness of the Company and to enhance the 
career opportunities and job security of employees. 

(1) The Joint Consultative Committee has the authority 
to make decisions within the scope of its own responsibili- 
ties as defined by this charter. 

(2) The Joint Consultative Committee will be responsible 
for: 

(a) Ongoing communications and education on re- 
structuring activities on this site. 

(b) Planning and co-ordinating local restructuring 
activity and ensure its progress. 

(c) Recommendation on project activities. 
(d) To assist with the design, conduct and administra- 

tion of the training syllabus. 
(e) Setting timetables for the achievement of objec- 

tives. 
(f) Ensuring the proper and orderly implementation 

of structural efficiency and technological changes 
through proper planning and consultation. 

(g) Performing ongoing reviews of all aspects of the 
restructuring process to confirm the quality of its 
actions and to ensure those actions are in 
accordance with restructuring objectives. 

(h) Make recommendations to management as re- 
quired regarding any objections or protests lodged 
by an employee arising out of matters concerning 
training or testing (non industrial disputes). 

(i) It is the Committee's responsibility to represent 
and relate information to employees. 

(j) To promote to management the importance and 
benefits of systematic training, job satisfaction 
and personal development of all employees. 

(k) To liaise with educational, professional training 
bodies whether governmental or otherwise for the 
furtherance of these objects and to obtain and use 
specialist advice as directed. 

(1) The Committee shall have the right to present 
information and/or seek advice from the Unions 
and/or relevant bodies. 

APPENDIX B 

Transitional Wages Structure. 
Weekly 

Wage Rate 
$ 

Tradesperson 460.00 
Storeman/Driver 400.00 
Raw Materials Storeperson 373.00 
Machine Operator 365.00 
Packer, General Hand 340.00 

Allowances where applicable: 
Fork Lift Allowance 12.00 
Leading Hand Allowance— 

3 to 10 Employees 18.00 
More Than 10 Employees 26.00 

First Aid Allowance 10.00 



Appendix C 
s: 

Production Stream Stores/Distribution 
Stream 

Level five 

Level four 

Level three 
(A) 

Level three 
(B) 

Production Stream 
Co-Ordinator 
L5 

Packing 
Team Leader 
L4 

Level one 

Raw Materials 
Team Leader 
L4 

Finished Goods/ 
Distribution 
Team Leader LA 

Processing Packing Raw Materials Finished Goods/ 
Operator Operator Operative Distribution 
L3 L3 L3 L3 

Production Employee Stores/Distribution Employee 
L2 L2 

Production Employee Stores/Distribution Employee 
LI 

Maintenance 
L3 

Maintenance 
L2 

Entry Level 
LI 

INDUCTEE 

Skills Matrix, Rates of Pay and Skill Level Definitions. 
Skills Matrix Wage Rates 

Award Supple- Over Old Wage New 
Rate mentary Award Rate Wage 

Per Week Payment Payment Per Week Rate 
Per Week 

Level 5 485.00 
Level 4 460.00 
Level 3(A) 440.00 
Level 3(B) 420.00 
Level 2 370.00 
Level 1 350.00 
Entry Level 330.00 
Skills Level Definitions 
Level 5 

Has highly developed knowledge, skill and capacity for 
self-directed application across the production stream and 
in so doing: 

• works without supervision and may engage in some 
supervision of others; 

• makes decisions on quality, service and costs; 
• executes production stream plans; 
• establishes quality and performance measures; 
• identifies training needs, team goals and targets; 
• utilises recognised interpersond skills. 

Level 4 
Has highly developed knowledge, skill and capacity for 

self-directed application within a stream and in so doing: 
• works under minimal supervision and may engage in 

some direction of others; 
• makes decision on quality of products in process, 

service and costs; 
• is an acknowledged team leader and facilitator; 
• has qualified group instruction skills; 
• has completed Level 3. 

Level 3 
Has demonstrated capacity for self-directed operating and 

in so doing: 
• works with limited supervision; 
• is responsible for quality of product in process; 
• exercises decision making; 
• is a qualified workplace trainer; 
• has completed Level 2. 

Level 2 
Performs proceduralised tasks within streams and in so 

doing: 
• works under general supervision; 
• is responsible for quality of work in process; 
• exercises limited decision making and participates in 

team work; 
• is able to recognise faults and take corrective action; 
• is able to interpret data; 
• has completed Level 1. 

Level 1 
Performs proceduralised tasks within streams and in so 

doing: 
• works under close supervision; 
• is responsible for inspection of packing quality; 
• exercises minimal decision making; 
• is able to carry out simple instructions, recognise faults 

and work within teams; 
• has completed Entry Level. 

Entry Level 
Induction: Company familiarisation and orientation in- 

duction training in: 
• Workplace Health and Safety 
• Quality Standards 
• Housekeeping and Hygiene. 

Maintenance 
Level 5 

Works above and beyond a Tradesperson Level four. The 
following tasks are indicative of what an employee at this 
level may perform. 

(1) Modifies, commissions and/or fault finds on complex 
machinery and equipment within the production complex at 
the Company; and 

(2) Works on complex or intricate circuitry which 
involves examining, diagnosing and modifying systems 
comprising interconnected circuits; or 

(3) Able to demonstrate multi-skilling across trade 
boundaries, ie. Fitters are able to satisfactorily carry out any 
tasks within the boundaries of the restricted electrical 
licence, able to weld thin gauge stainless steel used on the 
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complex (TIG or MIG) and perform any turning task 
assigned to him/her. Electricians are able to satisfactorily 
weld, carry out limited fitting tasks on all machinery and 
carry out limited turning tasks on a lathe. 
Level 4 

Also as per the Metal Trades (General) Award (1966), but 
to be added: 

The following tasks are indicative of what an employee 
at this level may perfonn subject to the employee having the 
appropriate post trade training to enable the particular tasks 
to be performed. 

(1) Have a thorough knowledge of the operation of 
machinery and associated safety devices in the production 
complex in the Company. 

(2) Carry out safe installation, proper maintenance and 
routine checking of all equipment. 

(3) Keep and maintain registers and record books 
assigned to incumbent. 

(4) Install, repair, maintain, test and fault find on 
machinery and equipment within the production complex. 

(5) Able to perform some multi-skilling across trade 
boundaries, ie. Electricians will be able to arc weld, fitters 
will possess machining skills. 
Level 3 (Inductee) 

An Engineering Tradesperson holding a Fitter/Electrician 
trade certificate pursuant to the Metal Trades (General) 
Award (1966). 

COATES HIRE ENTERPRISE BARGAINING 
AGREEMENT 1992 
No. AG 18 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Another 

and 
Coates Hire (W.A. Division). 

No. AG 18 of 1992. 

COMMISSIONER R.N. GEORGE. 
1 December 1992. 

Order. 
Registration of an Enterprise Bargaining Industrial 

Agreement 
No. AG 18 of 1992. 

HAVING heard Mr F. Logan on behalf of the Applicants 
and Mr R. Lowry on behalf of the Respondent, and by 
consent the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled Coates Hire 
Enterprise Bargaining Agreement 1992, signed by me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as the Coates Hire 

Enterprise Bargaining Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Objectives 
9. Commitments 

10. Consultative Committees 
11. Wages 
12. Productivity Measures 
13. Renewal of Agreement 
14. Endorsement of Agreement 

3.—Area and Scope. 
This Agreement shall apply to Coates Hire with respect 

to all employees covered by the Metal Trades (General) 
Award 1966 No. 13 of 1965 or the Electrical Contracting 
Industry Award R22 of 1978. 

4.—Parties Bound. 
The parties to this Agreement are— 

Coates Hire (W.A. Division); 
Metals and Engineering Workers' Union—Western 
Australia; 
Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch). 

5.—Date and Period of Operation. 
This Agreement shall operate for a period of 12 months 

from the date of being ratified by the Western Australian 
Industrial Relations Commission. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Awards referred to in Clause 3.—Area 
and Scope hereof. In the event of any inconsistency, the 
conditions prescribed herein shall prevail. 

7.—Single Bargaining Unit. 
(1) For the purposes of this Enterprise Agreement and in 

accordance with the decision of the Western Australian State 
Wage Case in January 1992, a single bargaining unit has 
been established by way of a Consultative Works Commit- 
tee. The Committee is comprised of the following mem- 
bers— 

(a) Three Elected Shop Floor Representatives of the 
Metals and Engineering Workers' Union—West- 
em Australia; 

(b) One Elected Shop Floor Representative of the 
Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); 

(c) Up to four Representatives nominated by the 
Coates Hire (W.A. Division) Management. 

(2) The Union Representatives will— 
(a) resolve any artificial demarcation issues between 

members of the Single Bargaining Unit internally 
and without recourse to industrial action; 

(b) support a single position in dealings with the 
employer; and 

(c) assist in the resolution of any disputes between 
Consultative Committee members at the regional 
level. 

(3) The single bargaining unit shall be given all relevant 
information to enable effective monitoring of the implemen- 
tation of the continuing improvement programme. 
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8.—Objectives. 

The objectives of this Agreement are to— 

(1) give effect to the Coates Hire national (enterprise 
bargaining) framework to facilitate the negotia- 
tion of regional enterprise agreements; 

(2) contribute to the agenda of realistic and measura- 
ble productivity reform within the Coates Hire 
national (enterprise bargaining) framework as 
identified in Clause 8.—Measures to Achieve 
Gains in Productivity Efficiency and Flexibility of 
the Coates Hire Eastern Region (Wages and 
Productivity) Award 1992, as varied from time to 
time; 

(3) increase the productive performance of Coates 
Hire (W.A. Division) by implementing the agenda 
at the regional level. In this regard, "productive 
performance" means simultaneously improving 
cost, quality and delivery; developing closer ties 
to customers; creating closer relationships with 
suppliers; effectively using technology for strate- 
gic advantage and greater flexibility to introduce 
productivity policies, continuous learning, team- 
work and flexibility. 

9.—Commitments. 

The parties to this Agreement are committed to ensuring 
at— 

(1) the terms of the productivity agenda negotiated for 
the Coates Hire National (Enterprise Bargaining) 
framework will produce measurable productivity 
gains at the regional level; 

(2) a broad approach toward the negotiation of the 
agenda is maintained within the national frame- 
work incorporating (but not be limited to) matters 
which will improve and facilitate labour effi- 
ciency, work organisation, product quality, cus- 
tomer service, employee training, employer ac- 
creditation and any other issue identified by the 
parties as contributing to improved productivity 
and market performance; 

(3) a role in the implementation of the productivity 
agenda to be created for the national framework 
is reserved for consultative committees at the 
regional level; 

(4) the dispute settlement procedure provided for in 
the Metal Trades (General) Award 1966 will be 
applied and enforced. 

10.—Consultative Committees. 

(1) The parties agree that the effective implementation of 
the national framework will be assisted by ensuring the 
effective operation of the regional consultative committees. 

(2) The consultative committees will also play a key role 
in creating a culture of continuous improvement at each site 
within the regions. The committees will work to develop 
additional performance indicators covering— 

(a) product quality and presentation; 

(b) work flows through head office workshop; 

(c) customer service standards; 

(d) branch presentation; and 

(e) other relevant areas. 

(3) The parties agree that the primary role of regional 
consultative committees, within the guide-lines of the 
national framework, is the identification, and assistance with 
the implementation of multi-factor productivity issues and 
the establishment of performance indicators designed to 
improve the productive performance of each region. 

11.—Wages. 
(1) Increases Available: 
In accordance with the Agreement between the parties, 

wage increases of 4.5% based on award rates and are 
payable as follows. 

(a) Metal Trades (General) Award Increase New 
Award Rate Per Wage 
Classification: Per Week Rate Per 

Week Week 
$ $ $ 

Engineering Production 
Employee— 

C14 Level I 325.40 
C13 Level II 342.10 
C12 Level 111 364.60 
Cll Level IV 385.50 

Engineering Tradesper- 
son— 

C10 Level I 417.20 18.77 435.97 
C 9 Level II 438.10 19.71 457.81 

Engineering Trades S/C— 
C 8 Level I 458.90 20.65 479.55 
C 7 Level 11 479.80 21.59 501.39 

Advanced Engineering 
Tradesperson— 

C 6 Level 1 521.50 23.46 544.96 
C 5 Level II 542.40 24.40 566.80 

(b) Junior Employees shall receive a wage per week 
expressed as a percentage of Level €13 under this 
agreement calculated in accordance with the table 
set out in subclause (4) of Clause 31.—Wages and 
Supplementary Payments of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(c) Apprentices shall receive a wage per week 
expressed as a percentage of Level €10 under this 
agreement calculated in accordance with the table 
set out in subclause (3) of Clause 31.—Wages and 
Supplementary Payments of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(2) In addition to the above increases to award wages 
overaward payments in place as at the date set out in 
subclause (3) of this clause shall also be increased by 4.5%. 

(3) The 4.5% increase under this Clause shall be available 
to Coates Hire (W.A. Division) employees covered by this 
Agreement from the first pay period on or after the 
1st December 1992. 

(4) This Enterprise Agreement provides that further wage 
increases shall not be made during its life, except when 
consistent with a State Wage Case Decision. 

12.—Productivity Measures. 
Productivity measures implemented from the national 

agenda for productivity reform include, but shall not be 
limited to, the following matters:— 

(1) Flexibility of Working Hours: 
The full 12-hour spread of hours between 6.00 

am and 6.00 pm may be utilised by the Company 
without penalty for the purposes of working 
ordinary hours, provided that— 

(a) any ordinary hours performed prior to the 
normal commencement of work shall not 
attract payment at overtime penalty rates; 

(b) starting times may be staggered when neces- 
sary to meet production demands or customer 
requirements, after consultation with the 
parties concerned; 

(c) unless otherwise agreed, the starting time on 
Saturday or Sunday shall not be earlier than 
7.00 am; 

(d) the total number of ordinary hours on a given 
day must be worked before overtime penal- 
ties are payable; 

(e) where agreed, split shifts may be worked 
within the spread of hours; 

14.64 340.04 
15.39 357.49 
16.40 381.00 
17.34 402.84 
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(2) Absenteeism (Causes and Remedies): 
The consultative committee shall review the 

nature of absenteeism with a view to determining 
reasons for same and recommending ways of 
reducing the level of absenteeism. 

(3) (a) A Coates Hire National Training Programme 
(under the guidelines agreed to by the 
National Metals and Engineering Training 
Board) has been established by which— 

(i) the parties recognise the importance of 
upgrading employee skill levels through 
training and commit to enhancing job 
performance; 

(ii) all training will be designed to fill the 
gaps between the level of current skills 
and the skills needed to maximise the 
performance of the business; 

(iii) Branch Personnel will be provided with 
the knowledge of skills required to 
assist the Branch Manager and/or Assis- 
tant Manager in the operation of the 
Branch. 

The programme will enable participants to— 
(aa) better understand the business; 
(bb) provide superior service to custom- 

ers; 
(cc) improve their promotion prospects. 

(b) All employees are committed to the Coates 
Hire National Training recommendations 
and programme to meet the national objec- 
tives. This is in accordance with the Coates 
Hire philosophy of providing the best service 
to customers at all times. 

(4) Company Accreditation (AS 3902 Australian 
standards): 

The parties recognise the importance of Coates 
Hire achieving Quality Assurance Certificate to 
AS3902 Standard, and that employees fulfil their 
role to ensure compliance with set standards. All 
procedures are in place, auditing is current and 
accreditation will be achieved by mid-December 
1992. 

(5) Organisation of Work: 
Patterns of work have been and will continue 

to be examined by the Consultative Committee 
throughout the branch structure; two examples of 
this are— 

(a) When required, Branch Fitters will carry out 
urgent deliveries if Drivers are not available, 
within the limits of the employee's skill, 
competence and training. 

The intention of this clause is not the 
reduction of overtime paid to Drivers, but to 
react to urgent customer demand. 

This will afford greater ability to respond 
to periods of high demand as they occur. 

(b) When requested. Drivers will carry out basic 
maintenance on hire fleet equipment, to the 
extent of their abilities, between deliveries. 

Coates Hire undertakes to provide training 
to assist them in this regard. 

The intention of this clause is not the 
reduction of overtime for Branch Fitters, but 
to assist during the periods of high customer 
demand. 

(6) Productivity Measurement 

(a) The Consultative Committee shall establish 
and keep under review bench marks for 

realistic productivity measurement within 
the Coates Hire National Framework. For 
example, gross margin is a significant 
method which the parties are using to 
measure productivity increases in the direct 
or controllable area of the Coates Hire (W.A. 
Division) business. Coates Hire (W.A. Divi- 
sion) is not a manufacturer and as such does 
not have an easily identifiable "output". 

Gross Margin consists of— 

Less— Operator Wages 
Yardman Wages 
Direct Cost Sundry 
Direct Cost Payment 
Driver Wages 
Direct Cost Maintenance 
Spare Parts 
Wages Service 
Truck Service 
Wages Store 
Depreciation 
Outside Repairs 

Equals Gross Margin. 

This measure takes into account— 

Team effort 
Wastage 
Utilisation 
Workshop productivity 
Transport productivity 
Customer satisfaction 
Number of breakdowns 

(b) (i) Any other issues identified by the 
Consultative Committee requiring in- 
clusion within the productivity agenda 
will be referred to the Coates Hire 
National Framework Committee before 
implementation. 

(ii) The precise nature of the bench marks 
established and other productivity 
measures identified within the Coates 
Hire National Framework will be nego- 
tiated between the parties during the 
term of the Agreement. 

13.—Renewal of Agreement. 

Not later than one month prior to the expiration of this 
Agreement, the parties will confer to assess progress 
achieved and to discuss replacement of the Agreement. 

14.—Endorsement of Agreement. 

D. LOWRY. 
Signed for and on behalf of Coates Hire (W.A. Division) 

J. SHARP-COLLETT. 
Signed for and on behalf of the Metal & Engineering 
Workers Union (W.A. Branch) 

A. STAFFORD. 
Signed for and on behalf of the Australian Electrical, 
Electronics, Foundry & Engineering Union (W.A. 
Branch) 
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EDGELL-BIRDS EYE MANJIMUP PRODUCTION 
CENTRE (ENTERPRISE BARGAINING) 

AGREEMENT 1992 
No. AG 19 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Metal and Engineering Workers' Union—Western Australia 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Edgell Birds Eye Division of Petersville Industries Ltd. 
No. AG 19 of 1992. 

Edgell-Birds Eye Manjimup Production Centre (Enterprise 
Bargaining) Agreement 1992. 

COMMISSIONER S.A. KENNEDY. 
24 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for registra- 
tion of an industrial agreement pursuant to section 41 of the 
Industrial Relations Act 1979 in accordance with the 
Enterprise Bargaining Principle of the 1992 State Wage 
Case [72 WAIG 191], 

The enterprise involved is a food processing and canning 
operation in Manjimup in the south west of Western 
Australia. It is part of Edgell Birds Eye Division of 
Petersville Industries Ltd which has similar interests in other 
parts of Australia. 

The Commission was told that the course of discussions 
between the parties towards this end commenced over 12 
months ago after they reached agreement on a framework 
for negotiations and statements of principle on matters of 
mutual interest. The single bargaining unit was identified as 
involving all four unions with industrial coverage of the 
Manjimup operations. Through the consultative process 
agreed upon between the parties, the employees elected 
representatives. The number involved in the consultative 
committee was nine with three of these being drawn from 
management personnel. The total number of employees who 
would be affected by the agreement is about 115 with 
approximately 72 of these being permanent employees. The 
Food Preservers' Union of Western Australia, Union of 
Workers has industrial coverage for by far the majority of 
the employees. 

The current award coverage is by way of three awards; 
each being as "common rule" award. As such this 
agreement represents a significant advance on the ability of 
those directly affected in the enterprise to shape its 
functioning. 

The Commission was told by Mr Semple for the employer 
that important progress had been made from a point a little 
over 12 months earlier when the canning operations at 
Manjimup were facing closure. One problem was traditional 
methods and a lack of the necessary goodwill to implement 
change. The employer had concluded that the inherent 
problems could be best overcome by a staged approach 
which would allow for a change from the traditional focus 
on labour productivity to a more concerted grappling with 
a wider range of work based issues actually involved. 
Submissions were made on the work place reform project 
established as part of that staged approach and aimed at 
improving job design and applying total quality manage- 
ment measures through teams of employees established as 
a consequence of their proximity in the work place in lieu 
of simply a reference to tasks. 

£L 

In arriving at its decision to enter into this agreement the 
employer had taken into account the degree to which the 
unions had co-operated in the processes involved and the 
early positive impact of the staged approach on the attitude 
of employees. As Mr Semple put it, there was no doubt that 
there was a vested interest in keeping jobs but the 
frame-work for the real progress out of the unions' approach 
and work place attitudes was so heartening that the employer 
had concluded that through this application the Manjimup 
operations should be kept distinct from its operations 
elsewhere in Australia. 

It is noted that the term of the agreement between the 
parties is one year and that a wage increase of 4.5% is 
involved. 

Having considered the terms of the agreement and the 
submissions in the context of the Act and the Enterprise 
Bargaining Principle I concluded that the agreement should 
be registered. That order will now issue. 

The parties are to be congratulated on their achievement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Metal and Engineering Workers' Union—Western Australia 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Edgell Birds Eye Division of Petersville Industries Ltd. 
No. AG 19 of 1992. 

Edgell-Birds Eye Manjimup Production Centre (Enterprise 
Bargaining) Agreement 1992. 

COMMISSIONER S.A. KENNEDY. 
31 December 1992. 

Order. 
HAVING heard Ms B. Gavranich on behalf of the FPU, Mr 
F. Logan on behalf of the MEWU, Mr R. Dhue on behalf 
of the FCU, Mr S. O'Byrne on behalf of the AEEFEU and 
Mr K. Semple on behalf of Edgell Birds Eye Division of 
Petersville Industries Ltd, now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, do hereby order— 

That the Agreement between the parties titled the 
"Edgell-Birds Eye Manjimup Production Centre (En- 
terprise Bargaining) Agreement 1992" in the terms of 
the following Schedule be registered as an Industrial 
Agreement with effect on and from the 19 th day of 
November 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This agreement shall be known as the "Edgell-Birds Eye 
Manjimup Production Centre (Enterprise Bargaining) 
Agreement 1992". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
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4. Incidence and Parties Bound 
5. Operation of Agreement 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Background 
9. Wages 

10. Commitments 
11. Memorandum of Understanding 

Appendix A 

3.—Area and Scope. 
The area and scope of this agreement shall be that 

prescribed in the Clerks' (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947, the Metal Trades (General) 
Award 1966-(No. 13 of 1965) and the Food Industry (Food 
Manufacturing or Processing) Award (No. A 20 of 1990) as 
at 17 November 1991 as they respectively apply to 
employees of Edgell-Birds Eye Division of Petersville 
Industries Limited employed in its Manjimup Production 
Centre. 

4.—Incidence and Parties Bound. 
(1) This Agreement shall be binding on the parties to the 

Agreement individually and collectively and shall apply to 
all persons employed at Edgell-Birds Eye Division of 
Petersville Industries Limited at its operations in Manjimup, 
Western Australia who are members, or eligible to be 
members of the organisations of employees party to this 
agreement and who are covered by any award detailed in 
subclause (3) of this clause. 

(2) The parties to this Agreement are: 
(a) The Food Preservers' Union of Western Australia, 

Union of Workers; (hereinafter "FPU") 
(b) Metal and Engineering Workers' Union—West- 

ern Australia (hereinafter "MEWU"); 
(c) Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
(hereinafter "AEEFEU"); 

(d) Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch (hereinafter 
"FCU"); 

(e) Edgell-Birds Eye Division of Petersville Indus- 
tries Limited (hereinafter "Edgell-Birds Eye, 
Manjimup"). 

(3) The awards which at 17 November 1992 covered 
Edgell-Birds Eye in its Manjimup operations are: 

Food Industry (Food Manufacturing or Processing) 
Award (No. A 20 of 1990) 

Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947 

Metal Trades (General) Award 1966 (No. 13 of 
1965) 

5.—Operation of Agreement. 
This Agreement shall operate from the commencement of 

the first pay period beginning on or after 21 September 1992 
and shall remain in operation until 30 September 1993. 

6.—Relationship to Parent Awards. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the relevant award/s as identified in 
subclause (3) of Clause 4.—Incidence and Parties Bound, 
of this Agreement. 

(2) Where there is any inconsistency between this 
Agreement and any relevant award, this Agreement shall 
prevail to the extent of any inconsistency. 

7.—Single Bargaining Unit. 
(1) The unions party to this Agreement, with the 

employees covered by the relevant awards, have formed a 
single bargaining unit in accordance with the requirement 
of die West Australian State Wage Decision of 31 January 
1992 (State Wage Case—Volume 72, Western Australian 
Industrial Gazette, page 191). 

(2) The single bargaining unit has endorsed the terms of 
this Agreement. 

(3) The single bargaining unit shall be provided by 
Edgell-Birds Eye, Manjimup with all relevant information 
to enable effective monitoring of the implementation of 
initiatives identified in this Agreement. 

8.—Background. 
(1) The parties to the awards identified in subclause (3) 

of Clause 4.—Incidence and Parties Bound of this Agree- 
ment, have implemented the structural efficiency principle 
through a number of initiatives already documented in the 
parent awards; and more recently through an eight staged 
programme of work place reform which has commenced at 
the Manjimup plant and which is being implemented 
through the consultative committee. 

(2) In continuing to implement the structural efficiency 
principle and as part of this Agreement, the following has 
been agreed: 

(a) A programme of work place reform will be 
implemented in eight stages over a 12 month 
period through the consultative committee and 
will continue to be facilitated through a contract 
with independent consultants with the aim of 
creating a work place culture based on continual 
improvement. 

(b) The eight stages of work place reform are: 
Stage 1 Establishment of consultative mecha- 

nism, climate setting, training of consul- 
tative committee and developing reform 
goals. 

Stage 2 Developing the corporate vision for the 
enterprise, integrating business plan with 
restructuring and developing key per- 
formance objectives and a multi-factor 
productivity index for the enterprise in 
accordance with corporate goals. 

Stage 3 Defining the process steps at the enter- 
prise and identifying productivity barri- 
ers. 

Stage 4 Sorting barriers into system and work 
organisation categories, developing solu- 
tions to systems barriers and making 
recommendations to management for de- 
cision. 

Stage 5 Identifying the causes of work organisa- 
tion barriers and suggesting solutions to 
work organisation barriers. 

Stage 6 Identifying current tasks, combining all 
potential tasks and re-allocating tasks to 
resolve productivity barriers with the 
resultant redesigned new jobs; the estab- 
lishment of cellular work teams and the 
development of key performance indica- 
tors for those teams and development of 
career paths and new classification struc- 
ture. 

Stage 7 Identifying the skills required for the new 
jobs and the skills already held by the job 
occupants; identifying immediate future 
needs. 

Stage 8 Developing a skill based training struc- 
ture, liaising with training providers and 
the Industry Employment and Training 
Council and State Employment and Skills 
Development Authority, developing cri- 
teria for access for training and imple- 
menting and monitoring the new classifi- 
cation structure. 

(c) In addition, a total quality management (' 'TQM") 
programme has been implemented at the Man- 
jimup plant with the objective of identifying 
customer needs and reducing variation in key 
areas. 

(d) As a complement to the TQM and work place 
reform projects, Edgell-Birds Eye, Manjimup is 
also introducing a productivity measurement 
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programme which will train people on the job to 
develop multi factor productivity measures to: 

(i) create an awareness of productivity within 
the organisation; 

(ii) establish a profile of existing performance 
from which to plan for improvement in 
productivity; 

(iii) provide ongoing mechanisms for the moni- 
toring, analysis and evaluation of changes 
introduced. 

(e) On a trial basis, for the duration of the potato 
processing season 1992, a continuous shift opera- 
tion will apply producing greater efficiencies in 
the Manjimup Production Centre. 

9.—Wages. 
All wage rates applicable to employees referred to in 

Clause 3.—Area and Scope of this Agreement, shall be 
increase by 4.5% in accordance with the terms of this 
Agreement. The total rates are set down in the Appendix to 
this Agreement. 

10.—Commitments. 
(1) All parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) The consultative committee will continue to pursue 
the agreed objectives of Clause 11.—Memorandum of 
Understanding. 

(4) The parties undertake to examine flexibility in 
working hours to provide for the enterprise to double current 
capacity for processing potatoes from 22,000 tonnes to 
50,000 tonnes annually. 

(5) (a) The parties to this Agreement undertake to 
develop a classification structure as part of the 
work place reform project which will provide for 
integrated streams. 

(b) As evidence of this commitment, the consultative 
committee has established a working party to 
investigate opportunities for multi-skilling with 
respect to process employees undertaking machin- 
ery maintenance where relevant and where the 
appropriate training has been provided. 

(6) The parties undertake that the increase referred to in 
Clause 9.—Wages of this Agreement will be the only 
increases to apply during the life of this Agreement provided 
that further increases may result from real productivity 
improvements implemented and quantified by the consulta- 
tive process and/or in accordance with the State Wage 
Principles. 

11.—Memorandum of Understanding. 
(1) The parties will review the terms of this Agreement 

by 30 September 1993 and this review will commence no 
later than eight weeks prior to expiry. 

(2) The parties will assess the achievement in productivity 
and efficiency during the term of this Agreement. 

(3) The parties agree that following the process of 
reviewing this Agreement it will be renewed or replaced. 

(4) The parties commit to opposing any attempt by any 
other person, employer or organisation to become a party to 
this Agreement. 

(5) The parties to this Agreement are committed to work 
together to secure increase productivity and efficiency and 
improvement sin enterprise viability and competition, at the 
Edgell-Birds Eye, Manjimup Operation. 

(a) This will be achieved in a consultative participa- 
tive manner, through the mechanism of a consulta- 
tive committee having regard for the requirements 
of the business and in conjunction with the wishes 
of the work force. 

(b) As part of this process the parties are committed 
to the development of increased skills training and 
the creation of cross functional career structures 
which will lead to an overall improvement in the 
quality of life and increase job security. 

(6) This clause is the first step towards establishing a 
multi-union site agreement which will be developed as part 
of the objectives of securing increase productivity and 
efficiency. 

(7) The parties recognise that this process will involve no 
erosion of existing award conditions or loss of jobs and will 
be subject to the following provisions: 

(a) The unions will commit themselves to working as 
a single bargaining unit, subject to a dispute 
settlement procedure developed and agreed to by 
the unions. 

(b) The unions are prepared:— 
(i) to negotiate greater flexibility with regard to 

hours of work and shift arrangements; 
(ii) to negotiate productivity remuneration sub- 

ject to the national wage case guidelines and 
current award conditions; 

(iii) to discuss and negotiate, multi-skilling ar- 
rangements subject to the agreement of all 
parties concerned thus providing for a more 
flexible use of skill; 

(iv) to establish genuine cross-functional career 
paths for employees which will allow all the 
work force to increase their skills, and 
through this to provide for more meaningful 
and rewarding work as well as autonomy and 
increased responsibility and better pay. 

(8) Employees will have the opportunity to undertake 
training to improve their existing skills to enable them to 
take advantage of the opportunities presented by the new 
skill based career paths. 

(10) To facilitate the implementation of this Agreement 
all new employees will be required to undertake member- 
ship of their appropriate union and existing employees 
encouraged to join their appropriate union. 

(11) Enterprise Flexibility 
Measures to improve flexibility of working arrangements 

within the Edgell-Birds Eye, Manjimup factory, workshop, 
department or section will be subject to agreement between 
Edgell-Birds Eye, Manjimup, the majority of employees and 
the unions. 

Provided that the term "working arrangement" shall 
mean all aspects of the employer's establishment. 

Appendix A 
Award Existing 
Rate Rate 
as at as at 

Award and Classification 19/11/92 19/11/92 
$ $ 

per week per week 
(1) Food Industry (Food Manufacturing 

or Processing) Award 
(1) Adult Employees: 

Classification: 

Fruit and Vegetable Process- 
ing 
Machine Operator G 5 — 374.85 16.85 391.70 
Machine Operator G 4 335.30 356.80 16.05 372.85 
Production Worker G 3 

(Quality Controller) 332.30 342.45 15.40 357.85 
Production Worker G 2 

(Fruit Examiner) 330.80 332.70 14.95 347.65 
Factory Hand 323.60 325.30 14.65 339.95 

Award 4.5% Total 
Rate + Increase Wage 
as at 

19/11/92 $ $ $ 
per week per week per week 

(2) Junior Employees (Percentage of adult 
rate of the classification in which em- 
ployed): 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 to 21 years of age 100 

+ Total 
4.5% Wage 

Increase 
S $ 

per week per week 
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Per Week + Total 
Extra 4.5% Allowance 

$ per week $ (3) Leading Hands: 
A Leading hand in charge of: 

(a) Less than three other employees 8.90 .40 9.30 
(b) Not less than three and not more than 

ten other employees 17.70 .80 18.50 
(c) More than ten other employees 25.90 1.15 27.05 

Award 4.5% Total 
Rate +Increase Wage 
as at 

19/11/92 
$ $ $ 

per week per week per week 
(2) Clerks* (Wholesale and Retail Establishments) 

Award No. 38 of 1947 
(2) Adult Employees (rate per week): 

(a) At 21 years of age 358.50 16.10 374.®) 
At 22 years of age 362.70 16.30 379.00 
At 23 years of age 366.50 16.50 383.00 
At 24 years of age 370.40 16.70 387.10 
At 25 years of age and over 374.80 16.% 391.70 

(b) Adult stenographers, comptometer or 
calculating or ledger machine opera- 
tors shall receive $4.00 in addition to 
the rates of wages prescribed in 
paragraph (a) of this subclause. 

(c) Senior Clerks 383.50 17.30 400.80 
Av/ard Supple- Existing + Total 
Rate mentary Rate 4.5% Wage 

19/11/92 payments per Award per 
19/11/92 19/11/92 week 

$ $ $ $ $ 
(3) Metal Trades (General) 

Award 1966 
(1) The minimum total 

wage payable 
weekly to adult em- 
ployees classified in 
subclause (2) of this 
clause shall be as 
follows— 

Classification 
C 8—Group A 386.60 72.30 461.95 20.80 482.75 
C 10—Group D 365.20 52.00 420.70 18.95 439.65 
C 11—Group E 345.70 39.80 388.40 17.45 405.85 

Tool Allowance = $12.75 
Disability Allowance + 
$12.75 

EMAIL LIMITED (MAJOR APPLIANCE 
CONSUMER SERVICE DIVISION WA) 

ENTERPRISE AGREEMENT 1992 
No. AG 9 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Email Limited (Major Appliance Consumer Service 

Division WA) 
and 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch and Others. 

No. AG 9 of 1992. 
COMMISSIONER C.B. PARKS. 

11 December 1992. 
Order. 

Registration of an Enterprise Bargaining Industrial 
Agreement 

No. AG 9 of 1992. 
HAVING heard Ms R.D. Dight on behalf of the Applicant, Mr 
R.J. Dhue of behalf of the Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch and Ms S. McGurk 
on behalf of the Metals and Engineering Workers Union, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled Email Limited 
(Major Appliance Consumer Service Division WA) 
Enterprise Agreement 1992, and signed by me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the Email Limited 
(Major Appliance Consumer Service Division WA) Enter- 
prise Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Awards 
4. Date and Period of Operation 
5. Parties Bound 
6. No Extra Claims 
7. Key Agreement Provisions 
8. Work Practices 
9. Team Work and Training 

10. Work Variation 
11. Wage Increase 

3.—Application of Awards. 
(1) This Enterprise Agreement applies to all employees 

of Email Limited (Major Appliance Consumer Service 
Division WA) employed at Osbome Park under the 
following awards: 

Clerks (Wholesale and Retail Establishments) Award 
No. 38 of 1947. 
Metal Trades (General) Award No. 13 of 1965. 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) Award No. 32 of 1976. 

(2) It is the express intention of the parties that the terms 
of this enterprise agreement shall be met notwithstanding 
the provisions of the awards referred to in (1) above. In all 
other respects the provisions of the relevant award shall 
apply. 

4.—Date and Period of Operation. 
(1) This enterprise agreement shall operate from the first 

pay period on or after 22 October 1992 and shall continue 
in operation until 30 June 1993. 

(2) The parties hereto, undertake— 
(a) not to vary or cancel this agreement during the 

prescribed period of operation; and 
(b) to withdraw from this agreement at the expiration 

of the prescribed period of operation. 

5.—Parties Bound. 
(1) The parties bound by this enterprise agreement are: 

Email Limited (Major Appliance Consumer Service 
Division WA) 
Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch 
Metal and Engineering Workers Union, WA Branch 
Shop Distributive and Allied Employees' Association 
of Western Australia. 

(2) The parties agree to oppose any applications by other 
parties to be joined to this enterprise agreement. 

6.—No Extra Claims. 
For the period of this enterprise agreement, there will be 

no further wage increase, except when consistent with a 
State Wage Case decision. 

7.—Key Agreement Provisions. 
(1) This enterprise agreement provides the opportunity to 

facilitate real productivity improvements which will result 
in wage increases to employees on the basis that Email 
Major Appliance Consumer Service Division will benefit 
from productivity gained from more efficient and flexible 
work practices. 

(2) These gains will be achieved by: 
(a) Providing levels of marketing, distribution, tech- 

nical and product service which exceed customer 
expectation. 

(b) Providing Email employees with opportunities to 
participate in team building processes which lead 
to effective self management of the Division and 
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enhance growth of both employees and the Major 
Appliance Consumer Service Division. 

(c) It is agreed that consultative mechanisms already 
contained in awards will also be utilised to 
achieve the key agreement provisions. 

(d) A total of 39 measures are in place and the 
following measures have been placed within the 
following teams to provide for an increase in 
efficiency:— 

(i) Field Service Current Target 
Answer Phones 8.0% 2.0% 
Bookings 4.0% 1.5% 
Fix 16.0% 5.0% 
Listen 0.8% 0.8% 
Courtesy 0.7% 0.0% 
Use Again 1.0% 0.0% 

(ii) Spare Parts 
Answer Phones 44.0% 5.0% 
Correct Supply 11.0% 1.7% 
Listen 11.0% 1.8% 
Courtesy 11.0% 0.0% 
Use Again 5.0% 0.0% 

(iii) Counter Sales 
Customer Waiting 9.0% 5.0% 
Information 8.0% 1.4% 
Courtesy 3.0% 1.2% 
Time 5.0% 5.0% 
Use Again 4.0% 0.0% 

The above measures are customer driven and by 
total commitment to reduce these percentages to 
the target percentage will provide increased gain 
to the customers perception of the company and 
provide an excellent opportunity for further 
product sales. 

(e) Debtors Collection Rates 
Previous 12 months—24.0 
Current—20.1 
Target—18.6 

The commitment between the three team areas 
combining collection methods have achieved a 
non-collection write-off equivalent to 1988. 

Bad Debts Target Field Services Invoices 
Current Target 

1988 1991/1992 1992/1993 
58 51 51 

(f) Stock Levels 
Employees within the store, with the assistance 

of clerical staff, have generated a Random Sample 
Program. 

Parts not located in bins as per IBM 4381 
computer. 

Previous Achieved Target 
100 38 20 

By continuous monitoring by the Team, stock 
levels are maintained to ensure physical stock 
agrees with computer stock holding. 

This program achieved in the first 12 months, 
contributes a reduction of $15,000 to year-end 
write-off for stock loss. 

(g) Stock Monitoring 
Stock locations within store to be reviewed 

every 12 months and bins abolished as necessary. 
Previous to March Current Target 
24 Rows 8 Rows 24 
Bins Abolished 1100 Completed 
Total Bins available 23000. 

(h) Metal Trades employees' commitment to meet 
and support new Diamond Service promised to 
customers. 

100% 
Appointment at customer request. 

(i) Radio Telephone 
Current Employee 

Average Bill per Month Target 
$130 $110 per month 

The parties recognise that, whilst the target was 
reached in August 1992, legitimate causes may 
mean that the target is not maintained in all future 
months. 

(j) Van Stock Reduction 
Stock Holding Reduction Target 

of $ value 1/3/91 20% reduction 
The commitment of Field Service Technicians 

to reduce and maintain their stock to achieve a 
maximum first call completion rate. 

(k) Damage Stock Control Program 
By Tfeam involvement between Spare Parts and 

Field Service Technicians. 
Current $ Target 

12 months to 31/3/92 1/4/93 
3900 2300 

(3) The above is based on the agreement between service 
employees and Email Management to the provisions in 
clauses 8 to 10 of this enterprise agreement. 

8.—Work Practices. 
(1) Flexible Hours 
There is a positive trend and a demand by the consumer 

towards providing service during extended hours at the 
distributor, trade and retail level. This includes a product 
service to the customer with Email providing service 
facilities outside regular hours of operation. Consideration 
of these factors leads to the necessity to provide agreed 
flexible hours for the following purposes: 

(i) To cater for seasonal needs for appliance service 
and spare parts for customers. 

(ii) Economic conditions prevailing which influence 
consumer confidence and conditions. 

(iii) To allow structured charges at all levels within the 
Division to provide maximum consumer service. 

These can best be defined by agreement to: 
(a) Rostered Day Off (RDO's) 

(i) Subject to any written agreement as at 1 July 
1992, previous day's notification to change 
RDO providing there is a need to suit and 
improve business needs and where there is 
mutual agreement between the employer and 
employee. 

(ii) Accumulate RDOs for the purpose of taking 
at "slack" times, eg. winter for refrigeration 
mechanics in accordance with the provisions 
of the Metal Trades (General) Award. 

(iii) Where both employee and management are 
in agreement, to work a lesser hour day 
equivalent to an accrued RDO eg. short 
working day. 

(b) Variation of Standard Working Hours 
Having regard to existing award provisions the 

parties are committed to allowing the flexing of 
standard award hours to suit the needs of the 
business. 

(c) Extended Hours 
(i) With consideration of customer service needs 

of the business, agreement to work extended 
hours either by means of shift work or 
overtime as per provision of the award by 
means mutually agreeable to both parties 
during the working week. 

(ii) By providing an after hours customer service 
as the need arises in both the spare parts and 
product service areas. A commitment to 
providing the necessary support labour for 
this purpose on an overtime basis as per 
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award provision as mutually agreed by both 
parties. 

(2) Work Practices 
(a) Absenteeism (other than by reason of sickness) 

(i) The parties agree to co-operation between 
employees and management to reduce the 
current absentee rate to a mutually agreed 
level. 

(ii) Employees and management shall, within 
one month of the operation of this agreement, 
determine a mutually satisfactory target for 
reduced absenteeism to be actioned during 
the life of this agreement. 

(iii) In particular, if the level of absenteeism rises 
in any particular area to which this agreement 
applies, the parties will address the causes of 
the increase and will implement mutually 
acceptable solutions. 

(b) Meetings and Training 
Where there is a need to hold meetings to 

inform employees of company matters, team 
building exercises or training for the advantage of 
the employee and the company, prior to each such 
meeting or training session, management and the 
employees shall determine the quantum of paid 
time to apply. 

9.—Team Work and Training. 
Over a period of two years Email has undergone changes 

towards total participative management, which has included 
employees in the decision making processes of the 
company. In support of this concept, the company is seeking 
total co-operation in: 

(1) Team Development 
(a) Participation in work groups to analyse 

current work processes with the aim of— 
productivity improvement, response time 
(customer driven), efficiency and methods 
improvements. 

(b) Assistance to fellow employees to balance 
workloads in each area of direct customer 
product service or internal workloads. 

(c) Attendance at team sessions in accordance 
with clause 8(2)(b). 

(d) Measurement of processes as required to 
improve customer service and in the reduc- 
tion of elimination of wasteful operations. 

(e) The three accredited Train The Trainers 
located within the WA branch will provide 
ongoing training programs to assist these 
teams in Customer Care. 

(f) As a result of these programs the team 
members will be given support in assisting 
to achieve targets as set in all areas by teams 
and management. 

(2) Training—Internal/External 
(a) A commitment by employees to attend 

training sessions in accordance with clause 
8(2)(b). 

(b) The acceptance of retraining of employees 
into other job functions of the organisation 
where the need prevails under conditions of, 
for example, economic fluctuations affecting 
the business, inability of an employee to 
adapt to the position appointed, any other 
condition pertaining to the business needs. 

(c) The parties take cognisance of the training 
provisions in the relevant awards. 

10.—Work Variation. 
(1) Email Limited may require employees to perform 

duties according to that employee's skill, competence and 
training including work which is incidental or peripheral to 
their main tasks or functions, provided such duties do not 
constitute de-skilling. 

73 W.A.I.G. 

(2) To minimise the cost of hiring outside contractors, it 
is expected that after appropriate consultation and appropri- 
ate training, general repair or maintenance work etc may be 
done by tradespeople who do not usually carry out these 
duties except where a licensed tradesperson is clearly 
required. 

11.—Wage Increase. 
(1) This enterprise agreement provides for a wage 

increase of 4.5%: 
(a) payable on the endorsement of the Western 

Australian Industrial Relations Commission; and 
(b) calculated on each employee's actual wage rate 

for a 38 hour week as at 1 September 1992 as set 
out in a schedule titled Amendments to Agree- 
ment, signed by the parties and lodged with the 
Western Australian Industrial Relations Commis- 
sion. 

(2) The parties agree that this agreement will not be used 
as a precedent to obtain similar agreements or benefits in 
other areas of Email Appliance Consumer Service Division 
beyond the Osbome Park operations. 

1. Signed for and on behalf of: 
(Signed by W.J.G. Smith; Seal Affixed) 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch, 133 Summers Street, Perth WA 6849 
W.J.G. Smith State Secretary 
Name of Person Authorised to Sign Position 

2. Signed for and on behalf of: 
(Signed by Thomas Mark Bishop; Seal Affixed) 
Shop, Distributive and Allied Employees' Association of 
Western Australia, 22 St George's Tbrrace, Perth WA 6000 
Thomas Mark Bishop General Secretary 
Name of Person Authorised to Sign Position 

3. Signed for and on behalf of: 
(Signed by John Sharp-Collett; Seal Affixed) 
Metal and Engineering Workers Union, WA Branch, 1111 
Hay Street, West Perth WA 6005 
John Sharp-Collett State Secretary 
Name of Person Authorised to Sign Position 

4. Signed for and on behalf of: 
(Signed by Brian Raymond Smith; Seal Affixed) 
Email Limited (Major Appliance Consumer Services) Divi- 
sion WA, 62 Gutherie Street, Osbome Park WA 6017 
Brian Raymond Smith Administration Man- 

ager WA 
Name of Person Authorised to Sign Position 

RETAIL FOOD ESTABLISHMENTS EMPLOYEES 
AGREEMENT 1992 
No. AG IS of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Amalgamated Food and Poultry Pty Ltd Incorporated in 
W.A. t/a Red Rooster Foods and Others. 

No. AG 15 of 1992. 
Retail Food Establishments Employees Agreement 1992. 

COMMISSIONER O.K. SALMON. 
11 December 1992. 

Order. 
HAVING heard Mr J.G.M. Fiocco (of counsel) and with him 
Mr J. Bullock on behalf of the Applicant and Mr A.D. Lucev 
(of counsel) and with him Mr J.S. Robinson on behalf of the 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 87 

Respondents and Ms S. Jackson intervening on behalf of the 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch, and by consent, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 
1979 hereby orders— 

That the attached industrial agreement No. AG 15 of 
1992, known as the Retail Food Establishments 
Employees Agreement 1992 shall be a registered 
industrial agreement operative as such from the 11th 
day of December, 1992. 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 

Schedule. 
Agreement No. AG 15 of 1992. 

1.—Title. 
This Agreement shall be known as the Retail Food 

Establishments Employees Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Overtime 

10. Casual Employees 
11. Part-Time Employees 
12. Meal Breaks 
13. Meal Money 
14. Sick Leave 
15. Bereavement Leave 
16. Holidays 
17. Annual Leave 
18. Long Service Leave 
19. Payment of Wages 
20. Wages 
21. Junior Employees 
22. Higher or Lower Duties 
23. Uniforms and Laundering 
24. Protective Clothing 
25. Employees' Equipment 
26. Limitation of Work 
27. Travelling Facilities 
28. Record 
29. Roster 
30. Change and Rest Rooms 
31. First Aid Kit 
32. Posting of Agreement and Union Notices 
33. Under-Rate Employees 
34. Location Allowances 
35. Maternity Leave 
36. Enterprise Agreements 
37. Consultative Procedures 

Appendix A 

3.—Scope. 
The terms of this agreement shall apply only to those 

employees engaged in performing the duties of a Retail 
Food Employee Grade I to IV as defined in Clause 
6.—Definitions and those employers named in Schedule A 
hereof. 

4.—Area. 
This agreement shall have effect throughout the State of 

Western Australia. 

5.—Term. 
This agreement shall operate for a period of three months 

from and including the 11th day of December 1992. 

6.—Definitions. 
(1) "Retail Food Establishments" shall mean an estab- 

lishment or part thereof which is operated by any one of the 
parties to this agreement named in Schedule A hereof and 
which is wholly or predominantly engaged in the receipt of 
orders for or die preparation, sale, serving or delivery of 
mass marketed food from a standardised menu and shall 
include any commissary, whether within such establishment 
or elsewhere, where such food is prepared or partially 
prepared. 

(2) "Retail Food Employee Grade I" shall mean an 
employee engaged in a retail food shop who is in the first 
six months of employment and who is gaining the skills 
required of a Retail Food Shop Employee Grade II or Grade 
III. 

(3) "Retail Food Employee Grade 11" shall mean an 
employee with not less than six months service with the 
employer who is engaged to assist with the preparation, 
assembly, cooking or packing of product for sale; the 
maintenance of the work area at a standard of cleanliness 
as determined by the employer; the cleaning of cooking 
utensils, cutlery and glassware; and/or in the delivery of 
product to the customer outside the establishment. 

(4) "Retail Food Employee Grade III" shall mean an 
employee with not less than six months service with the 
employer who performs customer service functions includ- 
ing the taking of orders by any means, the entering of 
information on to a computer, the receipt of moneys or other 
duties involving customer contact except the delivery of 
product to the customer outside the establishment. 

(5) "Retail Food Employee Grade IV" shall mean an 
employee involved in the preparation of food using trades 
equivalent skills and/or required to give direction to or be 
in charge of Retail Food Employees Grades I-III. 

(6) "Daily Spread of Shift" shall mean the time which 
elapses from the employee's actual starting time to the 
employee's actual finishing time for the day or shift. 

7.—Contract of Service. 
(1) Except for casual employees, the contract of service 

shall be on a weekly basis, provided that one day's notice 
of termination may be given on either side on any working 
day, or in the event of such notice not being given by the 
payment by the employer or the forfeiture by the employee, 
as the case may be, of one day's pay. Provided that any 
employee who is dismissed for misconduct, shall be entitled 
to be paid all wages due up to the time of dismissal only. 

(2) For the purposes of this clause the term "one day's 
notice" shall mean notice to tenninate employment from the 
end of the employee's shift on the following working day, 
and the term "one day's pay" shall mean eight hours' wages 
paid at the ordinary hourly rate, provided that in the case of 
a part time employee, at the ordinary hourly rate calculated 
on the number of hours that the employee would have 
normally worked. 

8.—Hours. 
(1) The ordinary hours of work shall be thirty eight per 

week, not exceeding ten per day, to be worked over not more 
than five days of the week, within a daily spread of eleven 
hours. Each employee shall be entitled to two clear days off 
duty per week. 

(2) Notwithstanding the provisions of subclause (1) 
hereof, in cases where employees are rostered over a 19 day, 
four week cycle, up to forty ordinary hours may be worked 
in a week provided that the total number of ordinary hours 
in any four week cycle shall not exceed 152. 

9.—Overtime. 
(1) All work done at times other than those which the 

employee is rostered to work, or outside the daily spread of 
eleven hours, or beyond ten hours in any one day or beyond 
five days in any one week or beyond thirty eight hours in 
any one week—except in the case of an employee rostered 
over a 19 day, four week cycle as provided by Clause 8(2) 
in which case the limit to weekly ordinary hours shall be 
forty—shall be overtime. 
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(2) Subject to the provisions of subclause (3) hereof, all 
overtime worked between Monday to Friday, both inclusive, 
and prior to twelve noon on Saturday shall be paid for at the 
rate of time and a half for the first two hours and double time 
thereafter. All overtime worked after twelve noon on a 
Saturday and all day on a Sunday, shall be paid for at the 
rate of double time. 

(3) All work done on an employee's rostered day off shall 
be paid for at the rate of double time with a minimum 
payment as for three hours' work. 

(4) Notwithstanding anything contained in this clause to 
the contrary, where a part time employee is requested to 
work overtime beyond his or her regular finishing time in 
order to meet unforeseen operational and/or staffing 
requirements, the first hour of such overtime shall be paid 
for at the ordinary time rate of pay, the second hour of such 
overtime shall be paid for at the rate of time and a half with 
double time for any hours worked thereafter. The provisions 
of this subclause shall only apply to Part Time employees 
rostered to work nine ordinary hours or less on the day upon 
which the overtime is worked. 

(5) Notwithstanding anything contained in this clause, an 
employer and an employee may agree that time off with pay 
may be allowed in lieu of payment for overtime. Such time 
off shall be allowed subject to— 

(a) time off for each hour or part thereof shall be 
equivalent to the overtime rate that otherwise 
would have been paid. 

(b) the time of taking time off being agreed at the time 
of arranging the overtime and shall be no later than 
four weeks after the overtime is worked. 

10.—Casual Employees. 
(1) Casual employees shall mean employees engaged on 

an hourly contract of service. 
(2) Casual employees shall not be engaged for less than 

two consecutive hours per time. 
(3) Casual employees shall be paid at the ordinary rate of 

pay of one thirty-eighth of the fulltime weekly rate of pay 
for the appropriate classification as set out in subclause (1) 
of Clause 20.—Wages plus twenty one and one half per cent, 
provided that this rate shall be increased to double time for 
all work performed on the holidays referred to in subclause 
(1) of Clause 16 of this Agreement. 

(4) The working time for a casual employee on an outside 
job, shall count from the time appointed for their attendance 
at the job until they are discharged. Fares to and from the 
place of engagement and the job shall be paid by the 
employer. 

(5) The wages payable to a casual employee on an outside 
job shall be forwarded to the employee within seventy two 
hours of completion of the pay week in which such 
employee was employed. 

(6) The provisions of Clauses 14, 15, 16,17 and 35 shall 
not apply to a casual employee. 

11.—Part-Time Employees. 
(1) A part-time employee shall mean an employee 

engaged on a weekly contract of service, who works 
regularly from week to week for not less than three 
consecutive ordinary hours per time, or more than ten 
ordinary hours per day, and not less than nine or more than 
thirty ordinary hours each week over not more than five days 
of the week. 

(2) Subject to the limitations on daily and weekly hours 
for part-time employees as prescribed by subclause (1) of 
this Clause, the number of ordinary hours to be worked on 
any one day by a part-time employee may be increased but 
not decreased by agreement between the employer and the 
employee. 

(3) Part time employees shall be paid at the ordinary time 
rate of pay of one thirty-eighth of the fulltime weekly rate 
of pay for the appropriate classification as set out in 
subclause (1) of Clause 20.—Wages, provided that this rate 
shall be increased to double time for all work performed on 

the holidays referred to in subclause (1) of Clause 
16.—Holidays of this Agreement. 

(4) All time worked by a part-time employee beyond ten 
ordinary hours per day, thirty ordinary hours per week or 
five days per week or at times other than those which the 
employee is rostered to work shall be overtime and paid for 
at the appropriate overtime rate prescribed in Clause 
9.—Overtime of this Agreement. 

(5) A part-time employee shall be eligible for pro rata 
annual leave and sick leave in accordance with Clauses 14 
and 17 in addition to being eligible for bereavement leave 
and payment in lieu of public holidays. 

In calculating the pro-rata entitlements of a part-time 
employee pursuant to this subclause, all ordinary hours 
worked by the employee, including any additional ordinary 
hours agreed pursuant to subclause (2) of this Clause, shall 
be included in the calculation. 

12.—Meal Breaks. 
(1) Every employee shall be entitled to a meal break of 

not less than one half hour nor more than one hour after not 
more than five hours work, provided that where an employee 
works in excess of eight ordinary hours in any one day, the 
meal break on that day may be taken after not more than six 
hours work. Where it is not possible for the employer to 
grant a meal break on any day, the said meal break shall be 
treated as time worked and the employee shall be paid at the 
rate applicable to the employee at the time such meal break 
is due, plus fifty per cent of the ordinary hourly rate applying 
to such employee, until such time as the employee is 
released for a meal. 

(2) In addition to breaks for a meal, there may be one other 
break of at least two hours during each shift. Such break of 
two hours may include a meal break. 

(3) In addition to breaks for a meal as provided in this 
Clause, any employee who is required to work in excess of 
eight ordinary hours in any one day shall receive a paid tea 
break of ten minutes. Such tea break shall be taken to suit 
the employer's business, but shall not be taken within one 
hour of the employee's commencement or finishing time or 
within one hour of the employee's meal break. 

13.—Meal Money. 
Any employee who is required to work overtime for more 

than two hours on any day, without being notified on the 
previous day or earlier that he or she will be required to work 
such overtime, will either be supplied with a meal by the 
employer or be paid $5.60 meal money. 

14.—Sick Leave. 
(1) (a) An employee, including a part-time employee, who 

is unable to attend or remain at his or her place of 
employment during ordinary hours of work by reason of 
personal ill health or injury shall be entitled to payment 
during such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer the employee is absent on the grounds of personal 
ill health or injury for a period longer than his or her 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this Clause may be claimed by the employee if 
the absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
Clause the employee shall as soon as reasonably practicable 
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advise the employer of his or her inability to attend for work, 
the nature of the illness or injury and the estimated duration 
of the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this Clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year, if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this Clause apply to an employee who suffers 
personal ill health or injury during the time when he or she 
is absent on annual leave and an employee may apply for 
and the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his or her place of residence or an hospital 
as a result of his or her personal ill health or injury for a 
period of seven consecutive days or more and he or she 
produces a certificate from a registered medical practitioner 
that he or she was so confined. Provided that the provisions 
of this paragraph do not relieve the employee of the 
obligation to advise the employer in accordance with 
subclause (3) of this Clause if he or she is unable to attend 
for work on the working day next following the annual 
leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he or she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 17.—Annual Leave, shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this Clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Rehabilitation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

15.—Bereavement Leave. 

An employee, including a part-time employee, shall, on 
the death within Australia of a wife, husband, de-facto wife 
or de-facto husband, father, father-in-law, mother, mother- 
in-law, grandparent, brother, sister, child or stepchild be 
entitled on notice to bereavement leave up to and including 
the day of the funeral of such relation, and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two ordinary 
working days. Proof of such death shall be furnished by the 
employee to the satisfaction of the employer if so requested. 
Provided that this Clause shall have no effect while the 
period of entitlement to leave coincides with any other 
period of leave that may be due to the employee concerned. 

16.—Holidays. 
(1) The following days shall be allowed as paid holidays 

for fulltime and part-time employees: 
New Year's Day, Australia Day, Labour Day. Good 

Friday, Easter Monday, Anzac Day, State Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(2) The paid holidays set out in subclause (1) hereof shall 
be regarded as falling on the days upon which they are most 
commonly observed in the State of Western Australia. 

(3) In addition to the paid holidays set out in subclause 
(1) hereof, any day proclaimed as a public holiday or half 
holiday under the Public and Bank Holidays Act, not being 
a day set out in subclause (1) hereof or a day observed in 
lieu thereof, shall be allowed as a paid holiday for full and 
part-time employees. 

(4) All work done on any of the holidays prescribed in this 
Clause shall be paid at the rate of double time, with a 
minimum payment as for three hours. 

(5) Where a fulltime employee's rostered day off 
co-incides with any of the holidays prescribed in this Clause, 
such employee shall receive one day's additional pay at 
ordinary rates from the employer on the next succeeding pay 
day. 

(6) Where a part-time employee is rostered such that the 
day of the week on which a holiday as prescribed by this 
clause falls forms part of the roster but the employee is not 
rostered to work on the holiday then such employee shall 
receive additional payment for the number of hours 
regularly worked on that day of the week from the employer 
on the next succeeding pay day. 

17.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment as prescribed in this 
Clause, shall be allowed annually to a fulltime or part-time 
employee by his/her employer after a period of twelve 
months' continuous service. 

(2) An employee before going on leave shall be paid the 
wages the employee would have received in respect of the 
ordinary time the employee would have worked had the 
employee not been on leave during the relevant period. 

(3) During a period of annual leave an employee shall 
receive a loading of 17.5 per cent calculated on the 
employee's ordinary rate of wage. 

(4) If any holiday proclaimed as per Clause 16.— 
Holidays falls within an employee's period of annual leave, 
there shall be added to that period one day being an ordinary 
working day for each holiday observed as aforesaid. 

(5) (a) After one month's continuous service in any 
qualifying twelve monthly period an employee whose 
employment is terminated shall, subject to the provisions of 
paragraph (b) of this subclause, be paid one third of a week's 
pay at his or her ordinary rate of wage in respect of each 
completed month of service in the qualifying period. The 
loading prescribed in subclause (3) of this Clause shall not 
apply to this pro rata payment. 

(b) Where an employee is justifiably dismissed for 
misconduct during any twelve monthly qualifying period, 
the provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(6) An employee whose employment terminates after the 
employee has completed a twelve monthly qualifying period 
and who has not been allowed the leave prescribed in this 
Clause in respect of that qualifying period, shall be given 
payment in lieu of that leave in accordance with the 
provisions of this Clause. 

(7) Any time in respect of which an employee is absent 
from work, except time for which the employee is entitled 
to claim sick pay, or time spent on holidays, annual leave 
or bereavement leave as prescribed by this Agreement shall 
not count for the purpose of determining his or her right to 
annual leave. 

(8) In special circumstances and by mutual consent of the 
employee, the employer and the union, annual leave may be 
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taken in not more than two periods, provided that neither of 
such periods shall be of less than one week. 

(9) Annual leave shall be granted to and taken by the 
employee within a period three months from the day on 
which it became due, and the employee shall be given at 
least two weeks' notice by the employer of the date that such 
leave will commence. 

18.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

59 of the Western Australian Industrial Gazette at Pages 1-6, 
both inclusive, are hereby incorporated and shall be deemed 
to be part of this Agreement. 

19.—Payment of Wages. 
(1) The employer may elect to pay employees in cash, by 

cheque or by means of credit transfer to a bank, building 
society or credit union account in the name of the employee. 
The day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(2) Payment shall be made within three days of the last 
day of the pay period. Payment by cash or cheque shall be 
made during the employee's ordinary working hours. 

(3) No employer shall change its method of payment to 
employees without first giving them at least four week's 
notice of such change. 

(4) Employees whose day off falls on pay day and who 
are paid by cash or cheque, shall be paid their wages upon 
request from the employee to the employer, prior to the 
employee taking the day off. 

(5) An employee who lawfully terminates employment or 
is dismissed for reasons other than misconduct, shall be paid 
all wages due to the employee by the employer on the day 
of termination of employment, or within twenty four hours 
following such termination. 

(6) At the time of being paid each employee shall be 
issued with a statement by the employer showing the gross 
wages and allowances and all deductions made therefrom. 

(7) (a) The employer may elect to pay employees weekly 
or fortnightly in accordance with subclauses (1) to (6) 
inclusive of this Clause. 

(b) No employer shall change the frequency of payment 
to employees without first giving them and the union at least 
four weeks notice of such change. 

(c) The method of introducing a fortnightly pay system 
shall be by the payment of an additional week's wages in 
the last weekly pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions made from the 
next and subsequent pays, provided that the period of 
repayment shall not be less than 10 weeks or by some other 
method agreed upon by the union and the employer. 

20.—Wages. 
(1) The following shall be the minimum rates of weekly 

wage payable to employees covered by this Agreement. 
Classification (total wage per week) 

$ 
Retail Food Employee Grade I 387.20 
Retail Food Employee Grade II 387.20 
Retail Food Employee Grade III 399.50 
Retail Food Employee Grade IV 424.40 

(2) A Retail Food Shop Employee Grade I or II who 
delivers orders to customers in his or her own vehicle shall 
receive a payment, in addition to all other amounts provided 
in this Agreement, equal to $1.50 for every delivery in 
excess of 3.4 deliveries per hour. 

21.—Junior Employees. 
(1) Junior employees, other than those engaged in the 

preparation and/or serving of alcoholic beverages shall be 
paid the percentage of the adult rate, as set out in subclause 
(2) hereof, appropriate to their classification as determined 
by subclause (1) of Clause 20.—Wages. 

(2) The minimum weekly rates of wages for work in 
ordinary time to be paid to junior employees shall be as 
follows: 

Under 16 years of age 50% 
Between 16 and 17 years 50% 
Between 17 and 18 years 60% 
Between 18 and 19 years 70% 
Between 19 and 20 years 80% 
At 20 years and over 100% 

(3) Any junior employee who is primarily engaged in the 
preparation and/or serving of alcoholic beverages shall be 
paid the adult rate applicable to a Retail Food Employee 
Grade III. Any junior employee whose duties include the 
preparation and/or serving of alcoholic beverages shall be 
at least 18 years of age. 

(4) No junior female employee under the age of 18 shall 
be employed after 8.00 p.m. on any day without permission 
in writing from one of the parents or guardian of such junior 
employee. 

22.—Higher or Lower Duties. 
(1) Any employee performing work for two hours or more 

in any day on duties carrying a higher prescribed rate of 
wage than that in which the employee is engaged, shall be 
paid the higher wage for the time so employed, provided that 
where an employee is engaged for more than half of one day 
or shift on duties carrying a higher rate, the employee shall 
be paid the higher rate for such day or shift. 

(2) Any employee who is temporarily required to perform 
duties carrying a lower prescribed rate of wage, shall do so 
without any loss of pay. 

(3) The employer may direct any employee to carry out 
such duties as are within the limits of an employee's skill, 
competence and training. 

23.—Uniforms and Laundering. 
(1) Where uniforms are required by the employer to be 

worn they shall be supplied, laundered and/or dry cleaned 
by the employer and remain the property of the employer, 
provided that in lieu of the employer laundering and/or dry 
cleaning same, the employee shall be paid the following 
laundry allowance per week: 

$ 
Employees employed on a casual basis 1.50 
Employees employed on a part-time basis 1.75 
Employees employed on a fulltime basis 2.00 

Provided that the provisions of this Clause may be altered 
by written agreement between the union and the employer. 

(2) Where uniforms are supplied to an employee engaged 
on or after the 11th day of December 1992, and where the 
value of such uniforms exceeds $30.00, a once only deposit 
of $30.00 shall be paid by the employee by means of six 
$5.00 instalments withheld by the employer from the 
employee's wages during the first six pay periods. This 
deposit shall be repaid to the employee on termination 
provided the uniforms issued to them are returned to the 
employer in good condition, fair wear excepted. 

In lieu of such $30.00 deposit, employers may withhold 
$30.00 from the termination payment to any employee 
engaged after the 11 th day of December 1992 until such time 
as the employee returns any uniform in his or her possession 
in good condition, fair wear excepted. 

24.—Protective Clothing. 
(1) Employees who are required to wash dishes, clean 

toilets or otherwise handle detergents, acids, soaps or any 
injurious substances shall be supplied, free of charge by the 
employer, with rubber gloves or be paid an allowance of 
$1.00 per week in lieu. 

(2) Where the conditions of work are such that employees 
are unable to avoid their clothing becoming wet or dirty, 
they shall be supplied with suitable protective clothing free 
of charge by their employer. 

(3) Where conditions of work are such that employees are 
unable to avoid their feet becoming wet, they shall be 
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supplied by their employer free of charge with suitable 
protective footwear. 

(4) All articles supplied shall remain the property of the 
employer and shall be returned when required, in good order 
and condition, fair wear and tear excepted. 

(5) Any dispute in respect to the application of this Clause 
may be referred to a Board of Reference. 

25.—Employees' Equipment. 
All knives, choppers, tools, brushes, towels, and other 

utensils, implements and material which may be required to 
be used by the employee for the purpose of carrying out his 
or her duties, shall be supplied by the employer free of 
charge. 

26.—Limitation of Work. 
(1) No female employee may be required to climb ladders 

or any substitute therefore unless appropriately attired. 
(2) No female employee shall be required to clean out 

male public toilets, or male toilets within the employer's 
establishment unless it has been determined by a male 
employee that the toilets are vacant and arrangements are 
made to ensure that the toilets are not in use during the 
cleaning period. 

(3) No female employee under the age of eighteen years 
shall be required to lift or carry weights in excess of eleven 
kilograms and no female employee over eighteen years of 
age shall be required to lift or carry weights in excess of 
sixteen kilograms. 

27.—Travelling Facilities. 
(1) Where an employee is detained at work until it is too 

late to travel by the last ordinary bus, train or other regular 
public conveyance to the employee's usual place of 
residence, the employer shall provide proper conveyance 
free of charge. 

(2) If an employee is required to start work before the first 
means of public conveyance (herebefore described) is 
available to convey the employee from his or her usual place 
of residence to the place of employment, the employer shall 
provide a conveyance free of charge. 

(3) The provisions of this Clause do not apply to an 
employee who usually has his or her own means of 
conveyance. 

28.—Record. 
(1) The employer shall keep, or cause to be kept, on his 

or her business premises, or at each of them if more than one, 
a Time and Wages Record, wherein shall be entered the 
following information— 

(a) the full name, postal address and occupation of 
each employee employed and whether the em- 
ployee is being employed on a fulltime, part-time 
or casual contract of service; 

(b) the time each employee commences and finishes 
work each day, including any breaks in shift; 

(c) the number of hours worked each day by each 
employee and the total hours worked each pay 
period; 

(d) the wages and (if any) overtime and allowances 
paid to each employee each pay period; 

(e) the age of any employee employed on junior rates 
of pay. 

(2) The Record shall be entered up by the employer from 
day to day and shall be signed, if correct, by the employee 
at the time of being paid. The employer and the employee 
shall be severally responsible for the correctness of the 
Record. 

(3) (a) Subject to the provisions of paragraph (b) hereof, 
the Record shall be open for inspection to a duly accredited 
representative of the union on the employer's premises from 
Monday to Friday, both inclusive, between the hours of 
9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon to 
2.00 p.m.). In the case of any establishment which is only 
open for business after 5.00 p.m., or on a Saturday or 
Sunday, then the Record shall be open for inspection during 

all working hours. Such representative shall be permitted 
time to inspect the Record and. if he or she requires, shall 
be allowed to take an extract or copy of any of the 
information contained in the Record, which shall be 
maintained by the employer on the business premises for a 
period of not less than twelve months. 

(b) In respect of any establishment, situated outside a 
radius of forty kilometres from the General Post Office, 
Perth, where the Record for any reason is not available for 
inspection, an extract or copy from such Record of 
Information required by the Representative shall be for- 
warded by the employer to the Registered Office of the 
union within fourteen days of the date of the request made 
to inspect the Record. 

(4) For the purposes of this Clause the term "Record" 
shall mean a book or single document wherein shall be 
entered all the information required to be kept in accordance 
with the provisions of subclause (1) of this Clause. 

29.—Roster. 
(1) A roster of the working hours of each fulltime and 

part-time employee employed shall be exhibited in the 
office of each establishment and in such other place by the 
employer, so as it may be conveniently and readily seen by 
the employee employed. 

(2) Such roster shall show— 
(a) the name, occupation and type of employment of 

each employee; 
(b) the hours to be worked by each employee each day 

and the breaks in shift to be taken. 
(3) The roster in the office shall be open for inspection 

to a duly accredited representative of the union at such time 
as the "Record" is so open for inspection. 

(4) Such rosters shall be drawn up in such a manner as 
to show the working hours of each employee for at least one 
week in advance of the date of the roster, and may only be 
altered on account of the sickness of an employee, or by 
mutual consent between the employee and the employer 
concerned. 

30.—Change and Rest Rooms. 
Adequate change and rest rooms shall be provided by the 

employer where such are reasonably practicable. 

31.—First Aid Kit. 
In each establishment the employer shall provide and 

continuously maintain at a place easily accessible to all 
employees an adequate First Aid Kit. 

32.—Posting of Agreement and Union Notices. 
(1) In each establishment, a copy of this Agreement, if 

supplied by the Union, shall be exhibited by the employer 
on the business premises in such a place where it may be 
conveniently and readily seen by each employee employed. 

(2) The Secretary of the union, or any other duly 
accredited representative of the union, shall be permitted to 
post notices relating to union business in a place where it 
may be conveniently and readily seen by each employee 
employed. 

33.—Under-Rate Employees. 
(1) Any employee who, by reason of old age or infirmity, 

is unable to earn die minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to a Board of Reference for 
determination. 

(3) After application has been made to a Board, and 
pending the Board's decision, the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

34.—Location Allowances. 
(1) Subject to the provisions of this Clause, in addition 

to the wages prescribed in Clause 20.—Wages of this 
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Agreement, an employee shall be paid the following allowances 
when employed in the towns described hereunder. 

Town $ 
Agnew 13.60 
Argyle 35.00 
Balladonia 13.10 
Barrow Island 9.50 
Boulder 5.50 
Broome 21.50 
Bullfinch 6.50 
Carnarvon 11 .(X) 
Cockatoo Island 23.70 
Coolgardie 5.50 
Cue 13.80 
Dampier 18.60 
Denham 11.00 
Derby 22.40 
Esperance 4.20 
Eucla 15.10 
Exmouth 19.20 
Fitzroy Crossing 27.00 
Goldsworthy 12.60 
Halls Creek 30.60 
Kalbarri 4.50 
Kalgoorlie 5.50 
Kambalda 5.50 
Karratha 22.00 
Koolan Island 23.70 
Koolyanobbing 6.50 
Kununurra 35.00 
Laverton 13.70 
Learmonth 19.20 
Leinster 13.60 
Leonora 13.70 
Madura 14.10 
Marble Bar 33.20 
Meekatharra 11.80 
Mount Magnet 14.60 
Mundrabilla 14.60 
Newman 13.00 
Norseman 11.30 
Nullagine 33.00 
Onslow 22.80 
Pannawonica 17.50 
Paraburdoo 17.30 
Port Hedland 18.50 
Ravensthorpe 7.30 
Roeboume 25.20 
Sandstone 13.60 
Shark Bay 11.00 
Shay Gap 12.60 
Southern Cross 6.50 
Telfer 31.00 
Teutonic Bore 13.60 
Tom Price 17.30 
Whim Creek 21.80 
Wickham 21.30 
Wiluna 13.90 
Wittenoom 29.40 
Wyndham 33.10 

(2) Except as provided in subclause (3) of this Clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this Clause. 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this Clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such employee 
shall be paid sixty six and two thirds per cent of the 
allowance prescribed in subclause (1) of this Clause. 

(4) Subject to subclause (2) of this Clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 

location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(5) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(6) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(7) For the purposes of this Clause: 
(a) "Dependant" shall mean: 

(i) a spouse or de-facto spouse; or 
(ii) a child where there is no spouse or de-facto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this Clause. 

(8) Where an employee is employed in a town or location 
not specified in this Clause the allowance payable for the 
purpose of subclause (1) of this Clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be determined 
by the Commission. Provided that, pending any such 
agreement or determination, the allowance payable for that 
purpose shall be an amount equivalent to the district 
allowance in force under this Agreement for that town or 
location on June 1, 1980. 

(9) Subject to the making of a General Order pursuant to 
Section 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the first day of July 
of each year in accordance with the annual percentage change 
in the Consumer Price Index (excluding housing), for Perth 
measured to the end of the immediately preceding March 
quarter, the calculation to be taken to the nearest ten cents. 

(10) The allowance prescribed for Barrow Island shall be 
half the allowance prescribed by Clause 8 of the Hydrocar- 
bons and Gas (Production and Processing) Award 1986, 
which at the date of this Order is $19.00 per week. Except 
for the location allowance prescribed under subclause (l)the 
terms of this Clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the Hydrocarbons 
and Gas (Production and Processing) Award 1986. 

35.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this Clause: 
(a) An "employee" shall include a part-time em- 

ployee but shall not include an employee engaged 
upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of 12 to 52 weeks and shall include a period of six 
weeks' compulsory leave to be taken immediately 
before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where, in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attached to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 

aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who has 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks, 

(a) an employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) paid sick leave or other paid authorised Agree- 
ment absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the agreement. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Agreement. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given no less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment or transfer and of the rights of the 
employee who is being replaced. 
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(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this Clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this Clause except 
where her employment continues beyond the 12 
months qualifying period. 

36.—Enterprise Agreements. 
(1) The parties to this Agreement recognise that because 

of the differences in the nature of the businesses operated 
by the employer parties, circumstances may exist which are 
appropriately regulated by single Enterprise Agreements. 

(2) Such single employer Agreements, to the extent that 
they are inconsistent with the provisions of this Agreement, 
shall prevail over the provisions of this Agreement, upon 
ratification by the Western Australian Industrial Relations 
Commission. 

(3) Where an employer proposes a change to the conditions 
provided by this Agreement in relation to an enterprise, that 
employer shall contact the Union for the purpose of negotiating 
such an Agreement. Where the Union proposes a change to the 
conditions provided by this Agreement in relation to an 
enterprise, the Union shall contact the employer for the purpose 
of negotiating such an Agreement. 

(4) The parties shall negotiate proposals for agreement 
genuinely. 

(5) Having contacted the Union pursuant to subclause (3) 
hereof, it will be open to the employer to have informal 
discussions with the employees about the possibility of an 
Agreement of the character contemplated in this clause. 

(6) By arrangement between the employer and the Union, 
employees of the enterprise may participate in the negotia- 
tion of an Agreement and, in any event, there shall be 
consultation with employees by the Union and the employer. 
For the purpose of affecting such consultation, the employer 
and the Union shall have equal access to employees during 
working hours. The Union and the employer shall each have 
the right to put alternative proposals to the employees. 

(7) Following negotiations between the employer and the 
Union, but before an Agreement can be achieved, a majority 
of employees shall have agreed to it. 

(8) Once an Agreement has been negotiated pursuant to 
this clause and has been approved by a majority of 
employees effected by it, neither management nor the Union 
shall unreasonably oppose it. 

(9) The Union and the employer may agree to adopt 
appropriate methods of ascertaining the views of the 
employees affected, such as a secret ballot, to ensure that 
the Agreement is genuine. 

(10) Any Agreement must be in writing and shall specify 
the employees affected, the terms of the Agreement, the 
period of operation and the method of termination of the 
Agreement prior to its expiration. 

(11) When an Agreement is finalised, the parties to it shall 
make application to the Western Australian Industrial 
Relations Commission for its terms to become part of this 
Agreement. 

(12) Nothing in this clause shall prevent an employer or 
the Union from having any matter arising from this Clause 
referred to the Western Australian Industrial Relations 
Commission for the purposes of conciliation. 

37.—Consultative Procedures. 
The Union and each employer party to this Agreement 

will co-operate in the establishment of Consultative Com- 
mittees at an enterprise level to consult and negotiate on 
matters affecting the efficiency and productivity of the 
enterprise which are not the subject of this Agreement. 

73 W.A.I.G. 

Appendix A 
Following is a list of respondents to this agreement: 

Employer Trading As Address 
Amalgamated Food and Red Rooster Foods 342 Scarbourough Beach Rd, 
Poultry Pty Ltd Inc Osbome Park WA 6017 
in WA 
Novell Holdings Pty Ltd Pizza Hut WA l/l King Edward Rd, 

Osbome Park, WA 6017 
N.J. & A.S. Wise Pizza Hut 77 Walter Rd, Bedford 
Neil and Ann Wise WA 6052 
Vicpat Pty Ltd Pizza Hut Yangebup Rd, Yangebup 
Lawrence & Vikki WA 6164 
Gordon 
Russoney Pty Ltd Pizza Hut Adalia St, Kallaroo WA 
Russell & Yvonne 6025 
Fumer 

4/551 Moolandah Boulevard. 
Kingsley WA 6026 

Malvery Pty Ltd Pizza Hut 2861-2869 Albany Hwy, 
James Lavender Kelmscott WA 6111 
Linda & Tony Pizza Hut Shop 2, Willetton 
Cuccovia Neighbourhood Shopping 

Centre, Willetton WA 6155 
Competitive Foods Ltd Hungry Jacks & 77 Hay St, Subiaco WA 6008 

Kentucky Fried Chicken 
Australian Fast Foods Chicken Treat 12-16 Cleveland St, 
Pty Ltd Dianelia WA 6062 
Aleht Holdings Pty Ltd Chicken Treat Car Femdale Crs and 

Mcltcalf Rd, Femdale 
WA 6155 

Garema Holdings Pty Ltd Chicken Treat Shop 20, North Beach Plaza 
North Beach WA 6020 

Montello Holdings Chicken Treat 484 Stirling Hwy, 
Pty Ltd Cottesloe WA 6011 
Sandrifter Holdings Chicken Treat Marri Rd, Duncraig WA 6023 
Pty Ltd 
Afra Pty Ltd Chicken Treat Shop 8, Coolibah Plaza, 

Greenwood WA 6024 
Glen Hawkins Chicken Treat 427B Carrington St, 

Hamilton Hill WA 6163 
KL, KM & AM Chicken Treat Cnr Oswald & Scarborough 
Langville Beach Rd, Innaloo WA 6018 
Abkam Pty Ltd Chicken Treat Shop 22, Kelmscott Plaza, 

Kelmscott WA 6111 
Lynne Ellen Harris Chicken Treat 1699 Albany Hwy, Kenwick 

WA 6107 
Hamwrcx Nominees Chicken Treat Shop 3, Karawarra Shopping 
Pty Ltd Centre, Karawarra WA 6152 

Cnr Conian Avenue and 
Wanner oo Rd, Wanner oo 
WA 6065 

Vinod & Kiija Chicken Treat Shop 3A Langford Village, 
Bhautoo Langford WA 6155 
Nigrus Holdings Chicken Treat 2 Pace Rd, Medina WA 6167 
Pty Ltd 
Gary Robert Thompson Chicken Treat Marina Boulevard, 
Sharon Lorelle Ocean Reef WA 6027 
Thompson 
Haban Pty Ltd Chicken Treat Shop 7 Padbury Shopping 

Centre, Padbury WA 6025 
Chiron Pty Ltd Chicken Treat 37 Mends St, South Perth 

WA 6151 
Ms J.S. Wilkinson & Chicken Treat Shop 1 Seavicw Centre, 
Ms J. Lynne Rockingham WA 6168 
Colin Roberts & Chicken Treat Cnr Hay & Axon Sts, 
Sharon Robots Subiaco WA 6008 
Roland Sylvester Ott Chicken Treat 98A Wanncroo Rd, 

Tbart Hill WA 6060 
Etono Pty Ltd Chicken Treat Shop 1 Doric St, 

Wembley Downs WA 6019 
Dino 8l Christine Chicken Treat Southlands Shopping Centre. 
Anne Guerinoni Willetton WA 6155 
Tabloid Pty Ltd Chicken Treat Cnr Blair & Strickland Sts, 

Bunbury WA 6230 
Cnr Minninup &. Hudson Sts, 
Bunbury WA 6230 

Resmu Pty Ltd Chicken Treat 62 Robinson St, 
Carnarvon WA 6701 

Kinloss Pty Ltd Chicken Treat Cnr Princep & Forrest Sts, 
Collie WA 6225 

Plympton Grazing Chicken Treat Durlacher St, 
Pty Ltd Geraldton WA 6530 
Geoffry Beeck & Chicken Treat Federal St, 
Diane Marks Narrogin WA 6312 
Selhurst Pty Ltd Chicken Treat Shop R, Boulevard Shopping 

Centre, Newman WA 6753 
Zacharia Holdings Ltd Chicken Treat 55 Peel Terrace. 

North am WA 6401 
Nera Nominees Pty Chicken Treat Shop 10 Plaza of Katanning, 
& Lerisso Pty Ltd & Katanning WA 6317 
WF Ashley 
Carrum Holdings Pty Ltd Chicken Treat Mandurah Terrace, 

Mandurah WA 6210 
Chickenco Pty Ltd River Rooster c/- Papalia & Reynolds, 
& River Rooster 12 Prince St, 
Australia Pty Ltd Bussclton WA 6280 
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SOUTHERN PROCESSORS LTD (ALBANY) ENTER- 
PRISE AGREEMENT 1992 

No. AG 20 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Southern Processors Ltd. 

No. AG 20 of 1992. 
Southern Processors Ltd (Albany) Enterprise Agreement 

1992. 

COMMISSIONER S.A. KENNEDY. 
23 December 1992. 

Order. 
HAVING heard Ms B. Gavranich on behalf of The Food 
Preservers' Union of Western Australia, Union of Workers, 
and Ms G. Marton and with her Mr B. Griffiths on behalf 
of Southern Processors Ltd, now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, and by consent, do hereby order— 

That the Agreement between the parties titled the 
' 'Southern Processors Ltd (Albany) Enterprise Agree- 
ment 1992" in the terms of the following Schedule be 
registered as an Industrial Agreement with effect on 
and from the 11 th day of December 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
(This Agreement shall be known as the "Southern 

Processors Ltd (Albany) Enterprise Agreement 1992". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Term of Agreement 
6. Relationship to Award 
7. Casual Employees 
8. Wages 
9. Commitments 

10. Renewal or Replacement of Agreement 
11. Limitation 

3.—Area and Scope. 
The area and scope of this Agreement is the same as that 

prescribed in the Food Industry (Food Manufacturing or 
Processing) Award (No. A 20 of 1990) as at the 13th day 
of December 1992 insofar as it applies to the employees of 
Southern Processors Ltd. 

4.—Incidence and Parties Bound. 
This Agreement shall apply to and be binding on Southern 

Processors Ltd ("the Company"), The Food Preservers' 
Union of Western Australia, Union of Workers ("the 
Union") and all persons employed at Southern Processors 
Ltd at its operation in Albany, Western Australia who are 
members, or eligible to be members of the Union and who 
are covered by the Food Industry (Food Manufacturing or 
Processing) Award (No. A 20 of 1990). 

5.—Term of Agreement. 
This agreement shall have effect on and from the 11th day 

of December 1992 and shall remain in operation until the 
29th day of July 1994. 

6.—Relationship to Award. 
(1) This Agreement shall be read and interpreted in 

conjunction with the Food Industry (Food Manufacturing or 
Processing) Award (No. A 20 of 1990) ("the Award"). 

(2) Where there is any inconsistency between the terms 
of this Agreement and the terms of the Award, this 
Agreement shall prevail to the extent of any inconsistency. 

7.—Casual Employees. 
(1) Parties to this Agreement acknowledge the unique 

seasonal nature of the industry and agree that casual 
employees may be employed on a seasonal basis to process 
vegetables and also to do packing. 

(2) All casual employees shall be paid 1/38th of the rate 
of their classification for each hour worked, plus twenty per 
cent of the ordinary rate. 

(3) The contract of service for a casual employee shall be 
by the hour and be terminable at any moment by one (1) 
hour's notice on either side or, in the event of such notice 
not being given, by the payment of one (1) hour's pay by 
the employer or the forfeiture of one (1) hour's pay by the 
employee. 

(4) The ordinary working hours may be worked in any day 
of the week; provided that the minimum engagement on any 
one (1) day shall be for three (3) hours or if less be paid the 
sum equivalent to three (3) hours. 

(5) For all ordinary work performed prior to 6.00am or 
after 6.00pm on days other than Saturday, Sunday or a public 
holidays, sixty one (61) cents per hour shall be paid in 
addition to the ordinary rate in addition to the casual loading 
of twenty per cent of the ordinary rate. 

(6) (a) A loading of twenty five (25) per cent shall be paid 
for all ordinary work performed on Saturdays. 

(b) A loading of fifty (50) per cent shall be paid in 
addition to the ordinary rate for work on Sundays as well 
as the casual loading of twenty (20) per cent of the ordinary 
rate. 

(7) Work performed in excess of thirty eight (38) hours 
in any week shall be paid for at the rate of time and one half 
for the first eight (8) hours and double time thereafter, 
together with the casual loading of twenty per cent 

(8) (a) Where a casual employee required to work a shift 
in excess of ten (10) hours without being notified on the 
previous day or earlier that he/she will be so required to 
work, the employee shall be paid five dollars and forty cents 
($5.40) for a meal. 

(b) If the amount of time required to be worked requires 
a second or subsequent meal, an amount of three dollars and 
seventy cents ($3.70) will be paid. 

(9) During any seasonal period, when ordinary work is 
performed prior to 6.00am or after 6.00pm on days other 
than Saturdays, Sundays or public holidays, or ordinary 
work is performed on Saturdays or Sundays subclauses (5) 
to (8) of this clause will apply, irrespective of whether the 
employee is casual or permanent. 

8.—Wages. 
(1) All wage rates applicable to employees referred to in 

Clause 3.—Area and Scope of this Agreement shall be 
increased by 2.5% in accordance with the terms of this 
Agreement. As at the time of ratification of this Agreement 
the only classification which was effective was that of 
Factory Hand. 

(2) FACTORY HAND— 
Current Award Rate $323.60 per week 
Increase 2.5% = $8.10 
Total Rate = $331.70 per week 

9.—Commitments. 
(1) The parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings or 
to depart from the standards of the Western Australian 
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Industrial Relations Commission in regards to hours of 
work, annual leave with pay or long service leave with pay. 

10.—Renewal or Replacement of Agreement. 
(1) The parties undertake to review this agreement 

commencing no later than eight (8) weeks prior to the date 
of expiry of this Agreement on the 29th day of July 1992. 

(2) In the course of the review the parties will assess the 
achievement in productivity and efficiency during the term 
of this Agreement. 

(3) The parties agree that the Agreement not continue in 
force beyond the term specified unless it is renewed or 
replaced by another agreement at that time. 

(4) The parties accept that they are responsible for any 
renewal or replacement. 

11.—Limitation. 
The parties agree that no further wage increase will apply 

during the term of this Agreement except when such is 
consistent with a State Wage Case decision. 

PUBLIC SERVICE 
ARBITRATOR— 

vards/Aqreements- 

Variat 

greemen 

tion of— 

ALLOWANCES AND CONDITIONS AWARD 1989 
No. PSA A3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Agriculture Protection Board of Western Australia and 

Others 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P38 of 1991. 
Government Officers Salaries, Allowances and Conditions 

Award 1989 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
16 December 1992. 

Order. 
HAVING heard Ms G.A. Kristianopulos on behalf of the 
Applicant and Ms F. Bajrovic on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 1st day of July 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 39.—Removal Allowance: 

A. Delete paragraphs (l)(b) and (c) of this clause and 
insert in lieu thereof the following: 
(b) The actual cost (including insurance) of the 

conveyance of an officer's household furni- 
ture effects and appliances up to a maximum 
volume of 35 cubic metres, provided that a 
larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $477.00 for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an officer is required to 
transport furniture, effects and appliances. 
Provided that the employer is satisfied thai 
the value of household furniture, effects and 
appliances moved by the officer is at least 
$2,854.00. 

B. Delete paragraphs (3)(a) and (b) of this clause and 
insert in lieu thereof the following: 

(a) Where an officer will be required to supply 
and maintain a motor vehicle as a term of 
employment at the new headquarters, the 
officer shall be reimbursed the appropriate 
rate prescribed by Clause 35(2>—Motor 
Vehicle Allowance of this Award for the 
distance necessarily travelled. 

(b) Where the officer will not be required to 
maintain a motor vehicle for use on official 
business at the new headquarters reimburse- 
ment for the distance necessarily travelled 
shall be on the basis of one half of the 
appropriate rate prescribed by Clause 
35(4)—Motor Vehicle Allowance of this 
Award. 

E. Delete subclauses (4), (5) and (6) of this clause 
and insert in lieu thereof the following: 

(4) The officer shall, before removal is under- 
taken, obtain quotes from at least two (2) 
carriers which shall be submitted to the 
employer who may authorise the acceptance 
of the more suitable. Provided that the 
payment for a volume amount beyond 35 
cubic metres is not to occur without the 
written approval of the employer having first 
been obtained. 

(5) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceed- 
ing the maximum prescribed by paragraph 
(b) of subclause (1) of this clause to 
compensate for loss in any case where an 
officer with prior approval of the employer, 
disposes of the officer's furniture, effects and 
appliances instead of removing them to the 
officer's new headquarters. Provided that 
such payment shall not exceed the sum which 
would have been paid if such furniture, 
effects and appliances had been removed by 
the cheapest method of transport available 
and the volume was 35 cubic metres. 

(6) Where an officer is transferred to Govern- 
ment owned or private rental accommoda- 
tion, where furniture is provided, and as a 
consequence the officer is obliged to store 
furniture, the officer shall be reimbursed the 
actual cost of such storage up to a maximum 
allowance of $633.00 per annum. Actual cost 
is deemed to include the premium for 
adequate insurance coverage of the value of 
the furniture stored. An allowance under this 
subclause shall not be paid for a period in 
excess of four years without the approval of 
the employer. 

Editor's Note: Correcting order follows. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Agriculture Protection Board of Western Australia and 

Others 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P38 of 1992. 
Government Officers Salaries, Allowances and Conditions 

Award 1989. 
COMMISSIONER J.A. NEGUS. 

22 December 1992. 
Correcting Order. 

WHEREAS an error occurred in Order No. P38 of 1992 
issued on 16 December 1992 varying the above award, the 
following correction is made— 

Delete the application number No. P38 of 1991 and 
insert in lieu the following: 

No. P38 of 1992 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

GOVERNMENT OFFICERS (SOCIAL TRAINEES) 
AWARD 1988 

No. PSA A20 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Authority for Intellectually Handicapped Persons 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P37 of 1991. 
Government Officers (Social Trainers) Award 1988 

PSA A20 of 1985. 
COMMISSIONER J.A. NEGUS. 

16 December 1992. 
Order. 

HAVING heard Ms G.A. Kristianopulos on behalf of the 
Applicant and Ms F. Bajrovic on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 1st day of July 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 25.—Miscellaneous Allowances: 

A. Delete Subparagraphs (5)(a)(ii) and (iii) and insert 
in lieu thereof the following: 
(ii) The actual cost (including insurance) of the 

conveyance of the employee's household 
furniture effects and appliances up to a 
maximum volume of 35 cubic metres, pro- 
vided that a larger volume may be approved 
by the employer in special cases. 

(iii) An allowance of $477.00 for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and appli- 

ances: Provided that the employer is satisfied 
that the value of household furniture, effects 
and appliances moved by the employee is at 
least $2,854.00. 

B. Delete paragraphs (d), (e) and (f) of subclause (5) 
of this clause and insert in lieu thereof the 
following: 
(d) The employee shall, before removal is 

undertaken, obtain quotes from at least two 
carriers which shall be submitted to the 
employer, who may authorise the acceptance 
of the more suitable: Provided that payment 
for a volume amount beyond 35 cubic metres 
by a Department is not to occur without the 
written approval of the employer having first 
being obtained. 

(e) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceed- 
ing the maximum prescribed by subpara- 
graph (ii) of paragraph (a) of subclause (5) to 
compensate for loss in any case where an 
employee with prior approval of the em- 
ployer, disposes of furniture, effects and 
appliances instead of removing them to the 
employee's new headquarters: Provided that 
such payment shall not exceed the sum which 
would have been paid if such furniture, 
effects and appliances had been removed by 
the cheapest method of transport available 
and the volume was 35 cubic metres. 

(f) Where an employee is transferred to the 
employer's accommodation or private rental 
accommodation where furniture is provided 
and as a consequence the employee is obliged 
to store their own furniture the employee 
shall be reimbursed the actual cost of such 
storage up to a maximum allowance of 
$633.00 per annum. Actual cost is deemed to 
include the premium for adequate insurance 
coverage of the value of the furniture stored. 
An allowance under this subclause shall not 
be paid for a period in excess of four years 
without the approval of the employer or 
private rental accommodation. 

Editor's Note: Correcting order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Authority for Intellectually Handicapped Persons 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P37 of 1992. 

Government Officers (Social Trainers) Award 1988 
PSA A20 of 1985. 

COMMISSIONER J.A. NEGUS. 
22 December 1992. 

Correcting Order. 
WHEREAS an error occurred in Order No. P37 of 1992 
issued on 16 December 1992 varying the above award, the 
following correction is made— 

Delete the application number No. P37 of 1991 and 
insert in lieu the following: 

No. P37 of 1992 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

09595-4 



98 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

PUBLIC SERVICE GENERAL CONDITIONS OF 
SERVICE AND ALLOWANCES AWARD 

No. PSA A4 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Public Service Commissioner 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P36 of 1992. 

Public Service General Conditions of Service and 
Allowances Award—No. PSA A4 of 1989. 

No. PSA A4 of 1989. 
COMMISSIONER J.A. NEGUS. 

16 December 1992. 
Order. 

HAVING heard Ms G.A. Kristianopulos on behalf of the 
Applicant and Ms F. Bajrovic on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Public Service General Conditions of 
Service and Allowances Award—No. PSA A4 of 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 1st day of July 1992. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Removal Allowance: 

A. Delete paragraphs (l)(b) and (l)(c) of this clause 
and insert in lieu thereof the following: 
(b) The actual cost (including insurance) of the 

conveyance of an officer's household furni- 
ture effects and appliances up to a maximum 
volume of 35 cubic metres, provided that a 
larger volume may be approved by the Chief 
Executive Officer in special cases. 

(c) An allowance of $477 for accelerated depre- 
ciation and extra wear and tear on furniture, 
effects and appliances for each occasion that 
an officer is required to transport his or her 
furniture, effects and appliances provided 
that the Chief Executive Officer is satisfied 
that the value of household furniture, effects 
and appliances moved by the officer is at 
least $2,854. 

B. Delete paragraphs (3)(a) and (3)(b) of this clause 
and insert in lieu thereof the following: 
(a) Where the officer will be required to main- 

tain a motor vehicle for use on official 
business at the new headquarters, reimburse- 
ment for the distance necessarily travelled 
shall be on the basis of the appropriate rate 
prescribed by Clause 18(1) of this award. 

(b) Where the officer will not be required to 
maintain a motor vehicle for use on official 
business at the new headquarters reimburse- 
ment for the distance necessarily travelled 
shall be on the basis of one half (t) of the 
appropriate rate prescribed by Clause 18(2) 
of this award. 

C. Delete subclauses (4), (5) and (6) of this clause 
and insert in lieu thereof the following: 
(4) The officer shall, before removal is under- 

taken obtain quotes from at least two carriers 
which shall be submitted to the Chief 
Executive Officer, who may authorise the 

acceptance of the more suitable: Provided 
that payment for a volume amount beyond 35 
cubic metres by a department is not to occur 
without the prior written approval of the 
Public Service Commissioner. 

(5) The Chief Executive Officer may, in lieu of 
conveyance, authorise payment to compen- 
sate for any loss in any case where an officer, 
with prior approval of the Chief Executive 
Officer, disposes of his or her household 
furniture effects and appliances instead of 
removing them to the new headquarters: 
Provided that such payment shall not exceed 
the sum which would have been paid if the 
officer's household furniture effects and 
appliances had been removed by the cheapest 
method of transport available and the volume 
was 35 cubic metres. 

(6) Where an officer is transferred to government 
owned or private rental accommodation, 
where furniture is provided, and as a conse- 
quence the officer is obliged to store furni- 
ture, the officer shall be reimbursed the 
actual cost of such storage up to a maximum 
allowance of $633.00 per annum. Actual cost 
is deemed to include the premium for 
adequate insurance coverage for the value of 
the furniture stored. An allowance under this 
subclause shall not be paid for a period in 
excess of four years without the approval of 
the employer. 

Editor's Note: Correcting order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Public Service Commissioner 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P36 of 1992. 

Public Service General Conditions of Service and 
Allowances Award—No. PSA A4 of 1989 

No. PSA A4 of 1989. 
COMMISSIONER J.A. NEGUS. 

21 December 1992. 
Correcting Order. 

WHEREAS an error occurred in Order No. P36 of 1992 
issued on 16 December 1992 varying the above award, the 
following correction is made— 

1. Clause 8.—Removal Allowance: Delete sub- 
clause (4) of this clause and insert in lieu thereof 
the following: 
(4) The officer shall, before removal is under- 

taken obtain quotes from at least two carriers 
which shall be submitted to the Chief 
Executive Officer, who may authorise the 
acceptance of the more suitable: Provided 
that payment for a volume amount beyond 35 
cubic metres by a department is not to occur 
without the prior written approval of the 
Chief Executive Officer. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 
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AWARDS/AGREEMENTS— 
Variation of— 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Coca Cola Bottlers (Perth) Pty Ltd and Others. 
No. 1270 of 1992. 

Building Trades Award 1968 
No. 31 of 1966. 

COMMISSIONER A.R. BEECH. 
11 December 1992. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades Award 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of December 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Wages: Delete subclause (3) of this clause 

and insert in lieu the following: 
(3) Tool Allowance: (Per Week) $ 

a) Bricklayers & Stoneworkers 12.00 
b) Plasterers 13.80 
c) Carpenters & Joiners 16.70 
d) Joiners—Assembler A or B 8.30 
(e) Plumbers 16.70 
(f) Painters 4.10 
[g) Sign writers 4.10 

Note 1: The tool allowance prescribed in para- 
graphs (a) to (g) inclusive of this sub- 
clause, each include an amount of 5 cents 
for the purpose of enabling the employees 
to insure their tools against loss or 
damage by theft or fire. 

Note 2: The abovenamed allowances shall not be 
paid where the employer supplied the 
employee with all necessary tools. 

2. Clause 14.—Fares and Travelling Time: Delete 
paragraphs (l)(c) and (l)(d) of this clause and insert in lieu 
the following: 

(1) (c) Where an employer requests a worker to use 
his own car and the worker agrees, an amount 
of 56 cents per kilometre shall be paid for 
kilometres in excess of the kilometres a 
worker would normally incur in travelling 
between his home and his depot or shop, 

(d) This subclause shall be deemed to be 
complied with where an employer adopts the 
practice of paying an amount of $10.40 on 
each day a worker is required to report to the 
job away from his shop. 

3. Clause 14.—Fares and Travelling Time: Delete 
subclause (2) of this clause and insert in lieu the following: 

(2) For travelling during working hours to and from 
the employer's place of business or form one job 
to another, a worker shall be paid by the employer 
at ordinary rates. The employer shall pay all fares 
and reasonable expenses in connection with such 
travelling. Provided that if an employer requests 
the worker to use his own vehicle, the employer 
shall pay a car allowance of not less than 56 cents 
per kilometre for each kilometre the worker 
travels in response to such request. 

4. Clause 19.—Overtime: Delete subclause (6) of this 
clause and insert in lieu the following: 

(6) Any employee who is required to continue working 
for more than two hours after his usual knock-off 
time on any day shall be supplied by the employer 
with a reasonable meal or, in lieu of such meal, shall 
be paid an allowance of $7.10 for that meal. 

Provided that this subclause shall not apply to a 
worker who has been notified on the previous day 
that he would be required to work such overtime. 

5. Clause 23.—Distant Work: Delete subclause (4) of this 
clause and insert in lieu the following: 

(4) The employer shall pay all fares which shall be 
deemed to include the cost of transporting the 
employee's tools, in connection with such trav- 
elling, and shall pay the cost of each ordinary meal 
actually and reasonably required during such 
travelling but the minimum allowance for such 
meal shall be $7.10. 

Provided that the amount of the return fare shall 
not be payable if the worker be dismissed for 
misconduct or, within one working week of his 
commencing work on the job, for incornpetency 
or if the worker terminates or discontinues Ms 
work on the job within one month of Ms 
commencing thereon. 

Provided further that where such travelling is to or 
from or within the area of the State north of latitude 
26°$., the following provisions shall apply:— 

(a) The amount of the original fare shall be deducted 
from the subsequent earnings of the worker. 

(b) One-third of the amount of such fare shall be 
refunded by the employer to any worker who 
continues for each of the first three months 
of the duration of the job, with the full fare 
being refunded by the employer to a worker 
who continues in Ms service until the 
completion of any job of less than three 
months' duration or to any worker dismissed 
by the employer within the first three months 
of the employment unless such dismissal was 
due to the worker's misconduct. 

(c) Where a worker continues in the employer's 
service at a distant job for three months or six 
months, he shall be paid by the employer 
either one half or the full amount as the case 
may be, of the fares incurred in returning to 
his home, with the full amount of such fares 
being payable by the employer to a worker 
who continues in his service until the 
completion of any job of less than six 
months' duration or to any worker dismissed 
by the employer within the first six months 
of the employment unless such dismissal was 
due to the worker's misconduct. 

6. Clause 23.—Distant Work: Delete paragraph (6)(a) of 
this clause and insert in lieu the following: 

(6) (a) A worker not required to work during a 
weekend who works as required during the 
ordinary hours of work on the working day 
before and the working day after a weekend, 
and who notifies his employer no later than 
the previous Tuesday of his intention to 
return home at the weekend and who returns 
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home for that weekend, shall be paid an 
allowance of $21.20 for each such occasion 
unless travelling facilities are provided. 

7. Clause 23.—Distant Work: Delete subclause (9) of this 
clause and insert in lieu the following: 

(9) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than one half of a mile from the job, he shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $10.40 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds twenty 
minutes, that excess travelling time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

CASE AND BOX MAKERS' AWARD 1952 
No. 48 of 1951. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 

and Woodworkers Union of Australia, W.A. Branch 
and 

Chep Australia and Others. 
No. 1249 of 1992. 

Case and Box Makers' Award 1952 
No. 48 of 1951. 

COMMISSIONER A.R. BEECH. 
16 December 1992. 

Order. 
HAVING heard Ms B. Love on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Case and Box Makers' Award 1952 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 8th 
day of December 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete this clause and insert in lieu 

the following: 
6.—Wages. 

The minimum rates of wages payable to employees 
employed in classifications contained in subclause (2) 
of this clause shall be as follows: 

Supple- Total 
Broadbanded Base mentary Minimum 

Groups Rate Payment Award Rate 
(38 hours) 

$ $ $ 
(1) Rate of Pay Per 

Week: 
1 284.80 40.60 325.40 
2 299.50 42.50 342.00 
3A 319.20 45.40 364.60 
3B 319.20 44.10 363.30 
4A 337.40 48.10 385.50 
4B 337.40 40.90 378.30 
5 A 365.20 52.00 417.20 
5B 365.20 42.65 407.85 
5C 365.20 39.70 404.90 
6 383.50 54.60 438.10 

(2) Classification: 
Sawyer planking out and flitching 
to size 

2. Stub edger and/or No. 1 Bench 
3. Other breaking down bench sawyers 
4. Band re-sawyer 

fj-j Large—using blade over 
7.62cm 

(ii) Small—using small blade not 
over 7.62cm 

5. Tailer-out on breaking down 
benches 

6. Tailer-out other benches 
7. Case bench sawyer and/or docker 
8. Wood and case machinist 
9. Case & Box makers for repairers 

(Manual) 
10. (i) Saw Doctor 

(ii) Saw Doctor Special Skills 
11. Saw Sharpener 
12. Hoop iron and/or wiring bench 

band 
13. Pallet maker 
14. Cable drum and/or reel maker 

assembler and/or finisher 
15. Woodmachining Section— 

(a) Two, three, or four sider 
planer, who is required to set 
up the machine and then only 
from such time as he/she is 
required so to act 

(b) who is not required to set up 
the machine but is required to 
operate, and then only from 
such time as he/she is re- 
quired so to act 

(c) Buzzer—when required to do 
other than planing one face 
and squaring edge, and is 
required to set up the machine 
and then only from such time 
as he/she is required so to act 

(d) who is required to set up the 
machine but is not required to 
do other than planing one face 
and edge, and then only from 
such time as he/she is re- 
quired so to act 

(e) who is not required to set up 
the machine and is only re- 
quired to buzz one face and 
one edge, and then only from 
such time as he/she is re- 
quired so to act 

(f) Thicknesser who is required 
to set up the machine and do 
other than just planing timber 
all round, and then only from 
such time as he/she is re- 
quired so to act 

(g) Thicknesser who is required 
to set up the machine but is 
only required to plane timber 
all round and then only from 
such time as he/she is re- 
quired so to act 

(h) Thicknesser who is not re- 
quired to set up the machine 
and only plane timber all 
round, and then only from 
such time as he/she is re- 
quired so to act 

(i) (i) Shaper 
(ii) who is not required to set 

up the machine and is 
only required to operate 
the machine with auto- 
matic feed 
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Classification: Group 
(j) (i) Double end Tenoner 

who is required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 5A 

(ii) who is not required to set 
up the machine but is 
required to operate the 
machine and then only 
from such time as he/she 
is required so to act 3A 

(k) (i) Multiple boring machine 
who is required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 3A 

(ii) who is not required to set 
up the machine but is 
required to operate the 
machine and then only 
from such time as he/she 
is required so to act 3A 

16. (a) Watchperson 2A 
(b) Gatekeeper, who is required 

to do administrative duties 4A 
17. Stacker for seasoning by means of 

stripping or other recognised 
method 2A 

18. Mill or yard hand (as defined) 1 
19. Other unclassified adults 1 
20. Case and Box maker for repairer 

(manual) who is responsible for 
making up client's orders, also 
who is responsible for receiving 
client's goods, and then only from 
such time as he/she is required so 
to act 3A 

21. (a) Tallyperson who is responsi- 
ble for making up of clients' 
orders for delivery 4B 

(b) Tallyperson other than (a) 3A 
22. Person who is responsible for set- 

ting up and operating the crate 
washing machine 3B 

23. Tailer out to crate washing ma- 
chine 2 

24. Pendant crane operator whose du- 
ties also require to tally 3A 

25. Pendant crane operator 3B 
(3) Junior Employees: 

An employee who is less than 19 years of age 
and who is not an apprentice shall receive a 
percentage of the total minimum award rate 
prescribed for Group 1 in subclause (1) of this 
clause. 
Under 17 years of age 45% 
17 years of age 55% 
18 years of age 70% 

(4) Apprentices: 
An apprentice will receive a percentage of the 

total minimum award rate prescribed for Group 
5A in subclause (1) of this clause. 
Four year term 
First year 50% 
Second year 60% 
Third year 75% 
Fourth year 90% 

(5) Employees who were receiving an award rate of 
pay which was in excess of the rate prescribed in 
Order No. 1249 of 1992, Minimum Rates Adjust- 
ment, shall have their rate preserved until agree- 
ment is reached between the parties, or the 
Western Australian Industrial Relations Commis- 

sion determines that the differential is to be 
absorbed. 

2. Clause 7.—Special Rates and Provisions: Delete 
paragraph (2)(a) and subclause (5) of this clause and insert 
in lieu the following: 

(2) (a) A person appointed as a leading hand shall 
be paid an additional weekly ilowance as 
follows: 
In charge of 3-10 employees $14.90 
In charge of 11-20 employees $22.40 
In charge of over 20 employees $29.10 

(5) Disability Allowance:— Employees shall be paid 
an allowance in accordance with the following: 

Employees employed in or in the immediate 
vicinity of sawmills, and log truck drivers, at the 
rate of $9.08. 

3. Clause 21.—Definitions: Delete this clause and insert 
in lieu the following: 

21.—Definitions. 
"Saw Doctor'' means a tradesman employed in 

hammering, grinding, retoothing and tensioning of 
saws. 

"Mill or Yard hand" means a worker who has had 
three months experience in the industry in the employ 
of the particular employer and who is performing any 
of the following duties:— Saw sharpener's Assistant, 
stackers who stack timber other than for seasoning by 
the process of stripping, mobile or other crane assistant. 

"Saw Doctor Special Skills" means a Saw Doctor 
who has completed an appropriate post trade course in 
maintaining high tension saws and stellite tipping or 
who has gained equivalent skills through practical 
experience. 

No. A 1 of 1985 

No. A 10 of 199 

No. A 26 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Coolbellup Day Care and Others 

No. 1647 of 1991. 
Bassendean Day Care and Others 

No. 1648 of 1991. 
Bassendean Town Council and Others 

No. 1649 of 1991. 
Children's Services Consent Award 1984 

No. A 1 of 1985 
Children's Services (Private) Award 

No. A 10 of 1990 
Child Care (Subsidised Centres) Award 

No. A 26 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

II December 1992. 
Reasons for Decision, 

CHIEF COMMISSIONER: These applications come before 
the Commission pursuant to the Minimum Rates Adjust- 
ment Principle set out in the January 1992 State Wage 
Decision (72 WAIG 201). 

Initially through claims and counter claims the parties 
sought to establish a Key Minimum Classification (KMC) 
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rate for a Trained Child Care Giver at the top of the salary 
range for Level 3/4 in each of the Awards. On that basis the 
respective positions taken by the parties when arbitration 
commenced were: 

"The Applicant Union claims that the appropriate 
relativity for a trained Child Care Worker who holds 
an Associate Diploma from T.A.F.E. is Wage Group 
C3 of the Metal Industry Award for employees who 
have completed an Associate Diploma or the equiva- 
lent level of accredited training. The Union claims that 
the level of skill and responsibility of a trained Child 
Care Worker is not less than that required in the C3 
Wage Group of a Metal Industry Award (ie 145 per cent 
of the tradespersons rate under the Metal Industry 
Award). 

The Respondents claim that the appropriate relativ- 
ity for a trained Child Care Worker in the second year 
of employment should be set at the CIO level ie 100 
per cent of the Metal Industry Award and should rise 
by increments to a maximum of 105 per cent at three 
years of employment in the case of the Private Industry 
respondents and 115 per cent at five years of 
employment in the case of the subsidised industry 
respondents." 

During the course of proceedings the parties agreed upon a 
four point salary range for the Trained Child Care Giver to 
be identified in each award as Level 3. This will replace the 
5 year structure for the Level 3/4 Child Care Worker in the 
ChUd Care (Subsidised Centre) Award and in the Children's 
Services Consent Award. It will also replace the three point 
salary structure that presently exists in the Children's 
Services (Private) Award. 

The following table sets out the revised positions of the 
parties arising from their agreement to rationalise each 
award structure to a four point salary scale for the Trained 
Child Care Giver. 

FMWU 
Proposed 
Rate as % 
of Metals 
CIO $417.20 

Employers Employers 
Counter Proposed Rate 
Proposal as % of Metals 

CIO $417.20 

Subsidised# & 
Consent## Private### 

30 Yr 1 375.30 Step 1 435.50 
80 Yr 2 412.80 Step 2 492.00 
60 Yr 3 433.60 Step 3 548.50 

Step 1 396.30 
Step 2 425.50 
Step 3 450.60 

•"Step 4 605.00 145% *Stcp 4 479.80 115% 

* Proposed Key Minimum Classification Rate 
# Child Care (Subsidised Centres) Award 
## Children's Services Consent Award 
### Children's Services (Private) Award 

(From Common Document I) 
As set out in the above table the relativity considered 

appropriate by each of the parties at the maximum salary 
point is 145 per cent and 115 per cent respectively of the 
Metal Tradesperson's rate. The claimed and counter claimed 
Key Minimum Classification Rates line up with the C3 and 
C7 wage groups respectively in the Metal Industry Award 
(see Appendix A "The application of the Minimum Rates 
Adjustment Principle" January 1992 State Wage Decision 
(op cit) at page 204). The definition and skill descripter of 
the Trained Child Care Giver agreed upon and submitted to 
the Commission is as follows: 

COMMON DOCUMENT 4 
"Trained Child Care Giver" shall mean an em- 

ployee who holds the qualification of Associate 
Diploma Social Science (Child Care) or an approved 
equivalent qualification which is recognised and 
approved by the Child Care Services Board authorising 
the employee to be in charge of children 0—6 years" 

Skill descriptors 
LEVEL 3 
An employee at this level shall be a "Trained Child 

Care Giver" as defined in Clause 6—Definitions of 

this Award. It shall also include any persons employed 
as Supplementary Service Grants (SUPS) Workers: 
STEP 1 

Responsibilities of an employee at this step may 
include the following: 

— ensure the Centre or Service's policies are 
adhered to; 

— ensure the maintenance of a safe working 
environment: 

— liaise with parents in consultation with the 
Director; 

— display various methods and techniques of 
child management; 

— direct other staff members as required; 
— participate in a team approach to the delivery 

of care; 
— possess observational skills in excess of a 

Child Care Giver (untrained); 
— in consultation with the Director and Senior 

Staff; 
— develop, implement and monitor a de- 

velopmental programme. 
— develop, implement and maintain daily 

routines. 
STEP 2 

An employee at this step shall be competent to 
perform work above and beyond the level of skill of an 
employee at Step 1. 

In addition to the responsibilities of an employee at 
Step 1, responsibilities may also include the following: 

— provide advice to Child Care Givers (Un- 
trained) on reasons for the development 
programme; 

— guide untrained staff in methods and tech- 
niques of child management; 

— in conjunction with the Director and Senior 
Staff, review developmental programmes; 

— assist the Director with the assessment of 
students on placement; 

— where appointed work as the person in charge 
of a group of children in the age range 0-6 
years; 

— possess observational skills in excess of an 
experienced Child Care Giver (untrained) 
and the ability to programme for a child's 
development based on these observations. 

STEP 3 
An employee at this step shall be competent to 

perform work above and beyond the level of skill of an 
employee at Step 2. 

In addition to the responsibilities of Step 2, 
responsibilities may also include the following: 

— advise the Director of changes perceived as 
necessary to developmental programmes; 

— possess the ability to formulate and imple- 
ment a child's special needs programme; 

— participate in a team approach to delivery of 
the programme and advise untrained Care 
Givers and junior trained Care Givers on 
reasons for the programme. 

STEP 4 
An employee at this step shall be competent to 

perform work above and beyond the level of skill of an 
employee at Step 3. 

In addition to the responsibilities at Step 3, responsi- 
bilities may also include the following: 

— liaise with parents; 
— initiate changes to the children's program- 

mes including special needs programmes; 
— develop, implement, evaluate and maintain 

daily routines independently; 
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— provide advice to Director on Centre's needs. 
Progression along the salary scale shall be contin- 

gent upon: 
(i) 12 month's service in each increment; and 

(ii) satisfactory performance in each increment. 
(iii) on ceasing employment with an employer the 

employee shall be given written notice of 
their incremental increase date to be passed 
on to the next employer." 

A previous adjustment was made to salary rates of Child 
Care Workers under the Minimum Rates Adjustment 
Principle in July 1991 pending the exercise which is now 
before the Commission (71 WAIG 2080). The increases that 
were implemented by consent at that time are to be taken 
into account when the Minimum Rates Adjustment exercise 
is carried through following the determination of the Key 
Minimum Classification Rate under these applications. 

Notices were published in the daily press in January and 
February 1992 advising the public that the Commission was 
to consider applications lodged by the Federated Miscella- 
neous Workers Union to determine wage rates and classifi- 
cations for employees in the Child Care Industry. Those 
notices did not attract participation in the hearing from the 
public beyond groups respondent to the awards. 

Leave to intervene in proceedings was granted to the 
Honourable Minister for Productivity and Labour Relations, 
the Honourable Minister for Community Services, the 
Honourable Minister for Health and the Honourable 
Minister for Education. The interests which were recognised 
by the Commission were those associated with public sector 
employment under child care awards and the public interest. 

By notice dated 24th February 1992 the Commonwealth 
Minister for Health, Housing and Community Services 
requested leave to intervene in the matters which were 
before the Commission. In that request the Minister noted: 

"1. The Commonwealth provides an annual operational 
subsidy (paid quarterly) to Community Based 
(Subsidised) Child Care Centres to assist with 
operational costs. In addition Child Care Fee Relief 
Funds are also provided to community based and 
private (commercial) Child Care Centres to assist 
families with children to access child care services. 
This funding is provided, nationally, under the 
Services and Families with Children Programme. 

It is not possible to guarantee that the Common- 
wealth Government will provide additional fund- 
ing to offset higher child care costs, should wage 
rates and increases occur in this State. 

2. The Commonwealth supports award restructuring 
in the Child Care Industry." 

(see Exhibit CW2) 
Leave for the Commonwealth Minister to intervene was 

granted. 
In the company of representatives of the Applicant Union, 

the Respondents and parties granted leave to intervene, the 
Commission undertook inspections to gain an appreciation 
of the range of child care facilities, and of the routine and 
environment in which child care services are provided. 
Exhibit N2 records that those associated with the hearing 
attended the following centres: 

South Lakes Child Care Centre 
White Gum Valley Out of School Care 
Nedlands Day Care Centre 
Brighton Child Care Centre 
Victoria Park Community Child Care Centre 
Lyla Elliott Family Day Care Scheme 
Catherine McAuley Family Centre 

Through those inspections the Commission was assisted 
in understanding the evidence presented by Directors of Day 
Care Centres and Trained Child Care Givers which went to 
the levels of skill, responsibility and conditions under which 
child care services are provided to the community in this 
State. Inspections were also undertaken of ABB Transform- 
ers Workshop in Scarborough and the Transperth Engineer- 
ing Workshop in East Perth. 

Mr Nolan, representing the Applicant Union, outlined 
developments in the child care industry in this State in order 
that there would be some appreciation of the following 
matters: 

(1) the distinction between pre-primary/pre-school 
facilities and child care services generally; 

(Here the growth from kindergartens to commu- 
nity based pre-school centres and pre-primary 
centres [located in primary schools] was ex- 
plained.) 

(2) how, in the public sector, funding from the 
Commonwealth Government in the early 1970's, 
the Commonwealth/State Planning Agreement 
and the State Government's financial commit- 
ments in the 1980's, has given rise to a range of 
child care programmes in this State; 

(Facilities financed under these initiatives in- 
clude Family Centres which provide sessional 
programmes for four year olds. Subsidised Child 
Care Centres and Vacational Care.) 

(3) the application of statutory and administrative 
regulations for the child care industry; 

(The development of licensing requirements for 
day care centres since 1968 under the Child 
Welfare Act, the current regulations under the 
Community Services Act 1972 Community Serv- 
ices (Child Care) Regulations 1988 (See Exhibit 
N1) and the application of administrative instruc- 
tions by the Ministry of Education in pre-primary 
schools were explained.) 

(4) how industrial coverage was developed from the 
initial nexus between the trained child care worker 
in the public and private sectors of the industry 
and the two year trained pre-primary teacher (55 
WAIG 1679 and 55 WAIG 1682); 

(5) the formal qualifications of trained child care 
workers and the progression from the attainment 
of the Child Care Certificate accredited by the 
Pre-School Board in 1973 to the Associate 
Diploma Social Science (Child Care) awarded by 
D.E.V.E.T; and 

(6) the role of the Child Care Planning Committee under 
the Commonwealth/State Planning Agreement. 

(Unlike Commonwealth/State Planning Com- 
mittees in other States and Territories, the 
Committee in W.A. is not chaired by a Common- 
wealth or State Government departmental officer 
and the Committee is involved to a far greater 
extent than elsewhere in planning child services 
at a state wide level involving federal, state and 
municipal government co-ordination.) 

The background information on the industry presented by Mr 
Nolan was complemented by submissions made by Ms Fitz 
Gibbon representing Respondents covered by awards the 
subject to this Decision. Evidence was called from both ends 
of the bar table from witnesses that have been directly involved 
in planning, implementing and reviewing operations in all 
facets of the child care industry over an extended period. 

Ms J.F. Cameron, Assistant Director for Family and 
Children's Services, Department of Community Services, is 
responsible for the development of children's services, 
policies and programmes throughout the State. Ms Cameron 
negotiates with the Commonwealth on funding and policy 
issues and ensures that standards of children's services 
provided under funded programmes are maintained. In her 
position of Assistant Director, Ms Cameron chaired a 
consultative committee that reviewed the Community 
Services (Child Care) Regulations in 1991. A final report 
was expected soon after her evidence was presented to the 
Commission. As a result of the Report. Ms Cameron 
believes that the educational qualifications of those provid- 
ing child care may be redrafted but there will not be any 
significant changes to either those qualificational require- 
ments nor to the "staff-to-child ratio" under Regulation 30 
(See Transcript pp 59-60). Attention was drawn to the most 
recent amendment to the Community Services (Child Care) 
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Amendment Regulations 1991 (Government Gazette 12 July 
1991 at p 3428). Ms Cameron explained that Regulation 30 
has been varied to delete reference to the qualificational 
requirement which "includes the neonatal field of study" 
to now refer to the requirement for a "specialist course on 
the principles and practices of the care and education of 
children from birth to 2 years of age". It was explained that 
the new terminology makes it clearer for those operating 
child care centres that trained employees are qualified to 
provide care for neonates (one month old), infants (up to one 
year old), "toddlers", and pre-school children. This 
redrafting is consistent with nomenclature used in the 
syllabus for the Associate Diploma Social Science (Child 
Care). The full text of Regulation 30 specifies the minimum 
staff requirements for child care centres: 

"(1) Subject to regulations 28, 31 32 and 34, the 
minimum number of staff members required to be 
present on child care premises, and the minimum 
qualifications of those staff members, are as set 
out in the following Table. 

Table 
Age of Ratio Staff/ Child Staff 
Children Children Numbers Requirements 

0 up to 2 years 1:4 1-41 A*/B*/C 
5-8 1AW/C + ID 
9-12 1A*/B*/C + 2D 

2 up to 3 years 1:5 1-5 ID or 1A/B/C 
6-10 ID + 1 A/B/C 

11-15 2D + 1 A/B/C 
3 up to 6 years 1:10 1-10 ID or 1 A/B/C 

11-20 ID + 1 A/B/C 
21-25 2D + 1 A/B/C 

Family day care 1:4 ID or 1 A/B/C 
A refers to the holder of a degree or diploma in early 

childhood care or education from a recognised 
Australian University or College of Advanced 
Education or overseas equivalent as determined 
by the Child Care Services Board; 

A* refers to a holder of a qualification referred to in 
item A which includes a specialist course on the 
principles and practices of care and education of 
children from birth to 2 years of age, in addition 
to a practicum of 100 hours (minimum) with this 
age group or equivalent as determined by the 
Child Care Services Board; 

B refers to a holder of a 2 year certificate in child 
care studies or associate diploma in child care or 
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equivalent as determined by the Child Care 
Services Board; 

B* refers to a holder of a qualification referred to in 
item B which includes a specialist course on the 
principles and practices of care and education of 
children from birth to 2 years of age, in addition 
to a practicum of 100 hours (minimum) with this 
age group; 

C refers to a registered Mothercraft Nurse or holder 
of a mothercraft nursing qualification, or equiva- 
lent as determined by the Child Care Services 
Board; 

D refers to a worker without any of the above 
qualifications. 

(2) A person who— 
(a) on the coming into operation of these 

regulations is employed in a child care 
service in accordance with the Child Welfare 
(Care Centres) Regulations 1968 made under 
the Child Welfare Act 1947; 

(b) does not have any of the qualifications 
referred to in items A, B or C of the Table 
to subregulation (1); and 

(c) does not have appropriate qualifications to 
enable the licensee or permit holder employ- 
ing the worker to comply with subregulation 
(1), 

may continue to be employed at the child care 
centre in lieu of a staff member required under 
subregulation (1) as if that person had qualifica- 
tions referred to in item A, B or C." 

(Community Services Act 1972—Community Services 
(Child Care) Amendment Regulations, 1991) 

(Government Gazette 12/7/91 p 3428 at p 3430) 
Exhibit N9A prepared and submitted by Ms Cameron 

provides an excellent summary of child care services 
available in Western Australia. It details funding arrange- 
ments and the basis of regulatory control to promote 
standards within the various services. 

It is noted that the awards, the subject of the applications 
presently before the Commission, are not relevant to all of 
the child care services set out in Exhibit N9A. Services 
provided under the Family Day Scheme, outside school 
hours care, pre-primary and pre-school early childhood 
programmes do not attract award coverage of these 
applications. 

Exhibit N9A 
QUALITY ASSURANCE 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

SERVICE TYPE C/wIth C/wlth 
Operational Fee 
Funding Relief 

State Funding Legislation Funding Legislation/ Programme 
Funding Admini. Regulation Agreement Policy Support 

LONG DAY CARE CENTRES 
Operate for at least 8hrs x 5 days 
x 48 weeks 
-non-profit 0-6 Y Y C Y C/S/S.A. 
—commercial 0-6 Y C Y C/S/S A 
FAMILY DAY CARE (FDC) 0-6 Y C Y C/S/S.AVF 
—FDC Schemes 
—Scheme Co-Ordinators 
—Caregivers operate for at least 

Bhrs x 5 days x 48 weeks (6-12) 
—Caregivers—non-scheme 0-6 Y S 

(6-12) 
OUT OF SCHOOL CARE 
—Before/After School Care 6-12 Y Y C C/S/S.A. 
—Vacation Care 6-12 Y Y S S S/S.A. 
SESSIONAL (generally less than 
8hrs x 5 days x 48 weeks) 
EARLY CHILDHOOD PROGRAMMES 5(4) Y S E S 
—Pre-schools (Community Based 

Kindergartens) 
—Pro-Primary Centres 5(4) Y S E S 
—Family Centre Programmes for 

4 year old children 4 Y S Y S 
—Family Centre Supplementary 4 Y S S S/P 

Programme (playgroups for 
4 year old children) 

—Occasional Care 
* Block Grant Funded 0-6 Y C Y C/S/S.A. 
* Formula Funded 0-6 Y Y C Y C/S/S.A. 
* Neighbourhood Model 0-6 Y Y S Y C/S/S A 

FAMILY PLAYGROUPS 0-6 P 
Y—Yes: C—Commonwealth; S—State Department for Community Services; E State Ministry of Education; S.A.—Support Agencies; F—FDC SchemeCo-ordinators; P—Playgroup 
Association 
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To explain the various child care services and to identify 
where Trained Child Care Givers are employed, the 
following information has been extracted from exhibits and 
evidence presented to the Commission. 
A. LONG DAY CARE: 

"Children under school age are cared for in these 
centres; they are usually open Monday to Friday, 
8.00am to 5.30pm. 

Parents who are working or studying are given 
priority. 

Care is primarily full-time but some centres offer 
part-time, occasional, emergency and out of hours 
school care," (Exhibit N3) 

It is a requirement that for commercial day care 
centres to attract Commonwealth funding i.e. through 
Fee Relief to parents whose child is enrolled in the 
centre, that the registration criteria is followed whereby 
preference is given to children whose parents are either 
in the workforce, are attempting to enter the workforce 
or who are undertaking studies associated with employ- 
ment. 

For parents to qualify for Fee Relief the child care 
service must operate for at least 48 weeks a year and 
be open between 8.00am and 5.30pm Monday to 
Friday. 

The following awards apply to Trained Child Care 
Givers employed in long day care centres: 

Child Care (Subsidised) Centres Award 
Children's Services (Private) Award 
Children's Services Consent Award 

B. OCCASIONAL CARE: 
"Occasional care services are for the children of 
parents who want a safe and pleasant environment for 
their children when they need to leave them in care for 
short periods, for example, to shop, attend appoint- 
ments or just take a break. 

Opening times vary in accordance to the demand 
upon individual centres." (Exhibit N4) 

Care is provided for children from 0-6 years. 
Various funding arrangements apply. 
Occasional care provides a service predominately for 

parents who are not in the workforce, although some 
in those circumstances may use the service to meet 
their needs on a short term basis. 

An occasional care facility may be associated with 
a long day centre. Where the service is funded by the 
State Government it tends to operate within local 
community halls, child health clinics or church halls. 

Commonwealth funded services operate in purpose 
built facUities. 

Trained Child Care Givers are employed in these 
centres under awards covered by these applications. 

C. SESSIONAL EARLY CHILDHOOD PROGRAM- 
MES (OTHER THAN OCCASIONAL CARE): 

1. Pre-Schools (Some of these facilities are still 
known as community based kindergartens). These 
services provide for the needs of children turning 
5 years of age in the current calendar year. 

These centres are regulated by the Ministry of 
Education. 

2. Pre-primary Centres (usually located at Primary 
Schools but not necessarily so—particularly in the 
country). These centres provide for the needs of 
children turning 5 years of age in the current 
calendar year. 

4 year olds are given access to the service (and 
to pre-schools) if there are vacancies. 

Again these centres are subject to regulation 
and policy direction of the Ministry of Education. 

Pre-primary School Teachers and Teacher's 
Aides are employed in these centres. They are not 
covered by the awards under these applications. 

3. Family Centre Programmes for 4 year olds. State 
funded sessional activities are available through 
the State Government funding to community 
groups. 

The service provides an early childhood pro- 
gramme for children in the year in which they turn 
4. Half day sessions are conducted twice a week 
in purpose built family centres. 

The awards, the subject of these applications, 
do not apply to employment in these programmes. 
Those employed may be 3-year trained Early 
Child Care Teachers, Mothercraft Nurses or 
Associate Diplomates in Social Science (Child 
Care). 

4. Family Centres—Supplementary Programmes. 
These are state funded community based "Play- 
groups" operating in community facilities and are 
part of the Family Centre programme. The 
supplementary programmes are established for 4 
year olds. (Playgroups are exempted from the 
application of the Community Services (Child 
Care) Regulations.) 

D. FAMILY DAY CARE: 
Family day care is a service that is provided by a 

person in their own home caring for up to four children 
of pre-school age (0-6 years) (including their own 
children). In after-school hours an addition three 
children of school age (including the Care Givers own 
primary aged school children) can be cared for. 

Family day care providers must be licensed and 
operate in accordance with Community Service (Child 
Care) Regulations. 

The family day care provider may operate within a 
community based scheme administered by a Day Care 
Scheme Co-ordinator and an Assistant. Fee Relief 
arrangements apply to the scheme. 

Care Givers in a family day care scheme operate for 
at least 8 hour a day, 5 days a week for 48 weeks of 
the year. 

Family day care providers that do not participate in 
a family day care scheme still have to be licensed but 
their service does not attract Commonwealth funding 
through Fee Relief. 

Those employed as Co-ordinators and Assistants by 
the community based family day care schemes are 
covered by the Family Day Care Co-ordinators and 
Assistants Award. 

Awards, the subject of these applications, have no 
relevance to the Family Day Care Givers. 

E. OUTSIDE SCHOOL HOURS CARE (OTHER THAN 
OCCASIONAL CARE AND FAMILY DAY CARE): 

After school centres provide care for primary school 
aged children. The centres may be community based 
or sponsored by local government. The centre may be 
located at a primary school and in such a case may be 
sponsored by the parents and citizen association of the 
school. 

The instant awards have no application to those 
employed to provide the after school hours service. 
Their terms and conditions are regulated by the Child 
Care (Out of School Care) Award. 

F. VACATIONAL CARE: 
Vacational care is care provided during school 

holidays essentially for school aged children of 
working parents or of those studying. Many of the 
bodies that sponsor after school hours care are involved 
in providing vacational care. 

There is a range of children services support agencies in 
Western Australia providing information and assistance to 
parents, community groups, operators of child care centres 
and providers of services. In-service training and resources 
are available to Child Care Givers through the Children's 
Services Support Unit (C.S.S.U.), the Ethnic Child Care 
Resources Unit (E.C.C.R.U.), the Lady Cowrie Child Centre 
Resource and Development Programme and the Resource 
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Unit for Children with Special Needs (R.U.C.S.N.) (See 
Exhibit NS). In addition to these support services, the 
Directors of private and public sector day care centres 
undertake in-house professional development programmes 
for Child Care Givers. 

While there was some disquiet expressed by witnesses 
from the private sector about the relevance and accessibility 
of in-service training courses provided by support agencies, 
there was general agreement for the need for on-going 
professional development for Trained Child Care Givers. 
However, the Respondents cautioned against the completion 
of in-service training courses as being a requirement for 
incremental wage adjustments at this time. 

Mrs L.H. Nesdale, Associate Director of Academic, 
Health and Community Services, Department of Employ- 
ment, Vocational Education and Training, provided a 
comprehensive resume of the development of the formal 
qualifications of the Trained Child Care Giver. 

The need for formal qualifications for those assisting in 
the field of early childhood development was recognised by 
the Pre-School Board in 1971. The original course, the Child 
Care Certificate, was based on the National Nursery 
Examination Board which was developed in the United 
Kingdom. With the abolition of the Pre-School Board in 
1977, course control shifted to TAPE. 

Mrs Nesdale explained how neonatal studies were 
integrated into the course and of the development and review 
of the curriculum by TAPE. In 1981 the course was extended 
to accommodate 4 years of part-time study. The Mothercraft 
course which provided registered nurses to care for the 0-2 
years age group was phased out. With the subsequent change 
to the Community Services (Child Care) Regulations in 
1985, that role was included in the scope of duties of the 
Child Care Certificate holder. 

In 1984 the Child Care Certificate was rewritten to meet 
the requirements of the National Core Curriculum and in the 
following year the course was accorded Associate Diploma 
status. Graduates in 1988 were awarded an Associate 
Diploma of Social Science (Child Care). The status 
recognised for this course of study come about with the 
greater emphasis that was placed on child development 
studies and programming based on child development 
theory. Field placements and assessment ensured that the 
course was responsive to the industry's requirements. 

Mrs Nesdale reviewed the subjects studied for the 
Associate Diploma of Social Science (Child Care). The 
entry requirements and course aims set out in the syllabus 
are as follows: 

"ENTRANCE REQUIREMENTS 
(a) Satisfactory completion of Year 12 of general 

education which must include passes in TEE 
English or Senior English or the equivalent of this 
standard of education or Mature Age Entry. 

(b) Minimum age of 17 years before January 1 in year 
of commencing the course. 

(c) Aptitude Test. 
(d) Interview of those successful in Aptitude Test. 
(e) Medical examination for those offered a place. 
(f) Senior First Aid Certificate. 

Full-time employment in a Child Care facUity is 
required for part-time students. 
NOTE: Because there is no English unit in this 

course a satisfactory level of achievement in 
English throughout secondary schooling will 
be required. 

COURSE AIMS 
To prepare students to provide for the physical, 

social, emotional and cognitive needs of children from 
0-6 through the understanding of young children's 
development, their needs and uniqueness, through 
knowledge of planning, preparing, implementing and 
evaluating appropriate and stimulating programmes 
and through knowledge of health and safety practices. 

To enable students to participate in the delivery and 
administration of children's services by developing 

positive communication skills, management skills, 
professional ethics, problem-solving skills and deci- 
sion-making skills as well as a comprehensive knowl- 
edge of society, community and the family. 

This Child Care course is fully recognized in Child 
Welfare (Care Centre) Regulations and has broad 
acceptance in the Child Care field. 

This Associate Diploma qualifies the student as a 
Child Care Worker." 

(Exhibit N15, May 1990) 
In summary, the course of study undertaken for the 

Associate Diploma of Social Science (Child Care) covers: 
1. The principles and process of human development 

from conception to six years. An awareness of the 
continuous and interdependent nature of social, 
emotional, cognitive, physical and linguistic de- 
velopment is imparted to the student. The students 
are required to use observational skills to plan, 
prepare, implement and evaluate appropriate 
experience for small and large groups of children 
in care. Students are required to recognise the 
individuality of children and their special needs. 
Theoretical knowledge is applied in promoting the 
physical, social, emotional, cognitive and moral 
development (including discipline) of children. 

2. Knowledge in caring for and promoting the 
general health and positive health practices of 
children. 

3. Developing interactive skills to communicate with 
and stimulate language in children as they 
progress through the stages of development to six 
years of age. This involves creating a stimulating 
and interactive environment and promoting com- 
munication in "everyday" circumstances. The 
students are required to evaluate language acquisi- 
tion progress for groups and to monitor the 
progress of the individual. 

4. The course promotes the development of the Child 
Care Givers interpersonal skills including written 
and oral communications, group skills and con- 
flict resolution. Instruction in neonatal care and 
the theoretical framework for neonatal develop- 
ment is specifically covered in the syllabus. 

5. There is instruction in the development of 
movement, group interaction and reinforcement of 
mathematical, scientific and social concepts 
through the use of music with stories and pictures. 
The creation of environments and activities which 
stimulate development and educational and social 
interaction through playtime activities is taught. 

6. The development of professional skills and prac- 
tices of a Child Care Giver including data 
recording and programme management necessary 
for the higher standards of child care. This is 
necessary for the efficiency of the Child Care 
Centre and for self assessment and professional 
development. 

7. Instruction and practice in identifying and provid- 
ing for children with special needs. 

8. Through field placements child care students are 
given the opportunity to work with children, other 
Child Care Givers and parents. They are exposed 
to the practical application of theory, the manage- 
ment of the child care environment and problems 
solving on a practical basis. Their instructors 
liaise with the Directors of Child Care Centres 
taking student placements and monitor the pro- 
gress of the student and the value and directions 
of the course. Students receive feed back on their 
performance and progress. 

(Refer to Exhibit N15 Associate Diploma of Social 
Science (Child Care Course Number 6986—87)) 

I have not attempted to provide a detailed review of the 
syllabus for the Associate Diploma of Social Science (Child 
Care) but merely an overview of the course. As Mrs 
Giambazzi noted, the course is practical. Indeed the strong 
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links between academic control of child care studies and the 
providers of child care services ensure that this is the case. 
Mrs Giambazzi through her involvement in child care as the 
Operator/Director of a centre and as an appointee to 
numerous committees was in a good position to review 
developments over the past twenty years. Apart from her 
role as the operator of a child care centre Mrs Giambazzi 
has been a representative of private child care providers in 
negotiating award conditions covering Child Care Givers; 
she has been a member of numerous committees concerned 
with reviewing regulations and preparing information on 
resources for child care services. Mrs Giambazzi is a 
member of the National Children's Services Advisory 
Council established by the Commonwealth Minister for 
Health, Housing and Community Services. Her assessment 
that in twenty years there has been a general movement of 
child care from "baby sitting" to an educational function 
(but still distinct from pre-school education) is echoed by 
other witnesses. Mrs Eaton (Director Catherine McAuley 
Family Centre) spoke about the developing professionalism 
of Child Care Givers, the increasing standards of entry 
requirements to the vocation and the demands that are now- 
placed on centres associated with parent expectations of the 
service. The way that Mrs Giambazzi expressed her 
judgement of the standard of performance of a Child Care 
Giver, identifies the way that the centre itself needs to 
project its image and service to client parents. She noted that 
performance can be judged by: 

(a) the quality of programmes provided for children, 
(b) the interaction with children and parents, and 
(c) the Child Care Givers interaction and ability to 

communicate with other staff and their ability to 
handle a group of children and create a pleasant 
environment that is safe, caring and stimulating. 

I note Mrs Giambazzi's observation made in the context 
of her participation on the Committee to review the 
Community Services (Child Care) Regulations to the effect 
that "you can't legislate on quality" for child care. The 
evidence of all witnesses attending the hearing and from 
observations made in discussions undertaken on inspections 
it is clear that there is a fundamental commitment to caring 
for children from everyone involved in working in centres, 
providing the administrative support and policy formulation 
in Government Departments, in teaching child care and in 
servicing the social and industrial needs of those employed 
as Child Care Givers. Those engaged in each of these areas 
have developed an expertise in the operation of the various 
facets of child care and an appreciation of regulatory control, 
academic studies and policy formulation and assessment. 
This ensures that communication and an awareness of the 
impact of policy initiatives on one sector needs to be 
assessed in child care teaching, training, financial manage- 
ment and industrial relations. This approach is reflected in 
the abilities of the parties to reach agreement on the skill 
descriptors of a Trained Child Care Giver and on the point 
at which the required level of professional competency can 
be identified. The outstanding issue is the value to be 
ascribed to the work performed at that level. 

To determine the KMC Rate under the Minimum Rates 
Adjustment Principle it is, in the Union's view, necessary 
to appreciate the role of the Trained Child Care Giver within 
the scheme of child care services generally. The employ- 
ment of qualified Child Care Givers and staff/child ratios are 
the corner stones upon which child care is built. These dual 
requirements give rise to two lines of inquiry to ascertain 
the worth of the Trained Child Care Giver. First, the Union 
submits there is the weight to be given to the academic 
qualification and training of the Associate Diploma for 
Social Science (Child Care). Second, there is the skill, 
responsibility and environment within which the formal 
qualification and training is exercised. 

On the matter of educational requirements the Union 
submits that national standards for academic courses gives 
a guide to the status of the Trained Child Care Givers 
qualification. The course syllabus was developed under a 
National Core Curriculum and is accredited on the Register 
of Australian Tertiary Education. Translating these formal 
qualifications to competency based training, which in this 

State comes under the control of the Skills Standards and 
Accreditation Board (SSAB) (established under the State 
Employment and Skills Development Authority [SESDA]), 
the Trained Child Care Giver holding an Associate Diploma 
is considered by the Union to possess the competency 
standard of a Metal Tradesperson holding an Associate 
Diploma of Engineering (Mechanical) or an Associate 
Diploma of Engineering (Electrical) (see Exhibits N13 and 
N14). Under competency based accreditation this level of 
training is assessed as coming within Level 5 or 6 under the 
National Training Board's (NTB's) Framework Competency 
Level (see Exhibit N26—National Competency Standards 
Policy and Guidelines—National Training Board) (see 
Transcript page 130—131. Evidence of Mr P.J. Roberts). 

To address the particular requirement of determining the 
KMC Rate on the basis of relative skill, responsibility and 
the conditions under which the particular work is normally 
performed, the Union drew on the experience of witnesses 
whose careers as Child Care Givers extended from many 
years to a more recent graduate who has relativeiy recently 
taken up a full time placement in a day care centre. This was 
complemented by inspections undertaken by the Commis- 
sion. The skill descriptor for the proposed Level 3 (Step 4) 
covers the role of that employee. To give some guidance as 
to the worth of the Trained Child Care Giver (and here it 
was argued that no extensive work value assessment has 
been conducted prior to this case) the Union cited the 
competency based structure used in the Metal industry 
Award, which is aligned with the National Training Board's 
Framework Competency Level (see 72 WAiG 191 at 209 
Exhibit N26 page 15). To this end inspections were 
undertaken by the Commission at ABB Transformers and 
Transperth workshop East Perth. 

On the basis of formal academic qualifications and 
training on the one hand and on the other, the skill, level of 
responsibility and an appreciation of the environment within 
which the duties of the Trained Child Care Giver are 
rendered, the Union concluded that a relativity of 145 per 
cent of the Metal Tradesperson's rate was warranted; that rate 
being consistent with that of the Associate Diplomate in 
Engineering determined by reference to the National 
Training Board's Framework Competency Level. It was 
submitted that the rate has merit in that it relates to a properly 
established datum point pursuant to requirements to the 
Minimum Rates Adjustment Principle and that it provides 
pay equity for women who dominate in employment in this 
industry. It was argued that the fact that elsewhere in 
Australia the Metal Industry Award relativity of 117 per cent 
of the tradesperson's rate has been accepted as the KMC Rate 
for the Trained Child Care Giver should not prejudice the 
claim presently before the Commission (refer to Child Care 
Industry (Northern Territory Award 1986, Child Care 
Industry (Australian Capital Territory) Award 1985. Print 
14316). It was noted that matters before the Australian 
Industrial Relations Commission resulted from an agreement 
between the parties and were processed under the Anomalies 
and Inequities Principle which operated at the time. The 
Applicant Union does not accept that the determination of 
the Australian Industrial Relations Commission in the 
Northern Territory and the ACT Awards established a "test 
case" rate for the Trained Child Care Giver. 

Through Ms Fitz Gibbon the Respondents traced award 
developments in long day care and occasional care centres 
from the original award coverage of the Child Care Centres 
(Aides) Award, Child Care Centres (Pre-School Teachers) 
Award and Child Care Centres (Child Care Workers) Award 
to the Child Care (Subsidised Centres) Award and Children's 
Services (Private) Award (see Exhibits F2—F6). In the 
Respondents' view, the currency of the present awards shows 
that wage rates and other conditions of service of Child Care 
Givers have been kept up to date with the application of all 
Restructuring and Structural Efficiency Adjustments. This is 
in marked contrast to Child Care Industry Awards in the 
Federal arena which were the subject of the Laing Report 
(July 1990. Refer to Print J 4316). There it was the case, the 
Respondents' submit that it was proper for the Australian 
Industrial Relations Commission to find the Child Care 
Givers were being inadequately compensated. 
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The originally agreed alignment of wage rates of Trained 
Child Care Givers to 85 per cent of Pre-school Tfeachers 
rates was noted (55 WAIG 1679). It was submitted that the 
Respondents' proposed KMC Rate for the Trained Child 
Care Giver is not too different from the rate that results from 
the application of the nexus which originally existed 
between the Trained Child Care Worker and the Pre-school 
Teacher. The alignment with Pre-school Tfeachers rates 
expressed as a percentage of the Metal Trades person's rate 
would result in a Key Minimum Classification rate of 117.5 
per cent (see Exhibit F7). The Respondents argued for a rate 
which has a relativity of 115 per cent of the Metal 
Tradesperson's rates (see Exhibit F7). 

In considering the determination of the appropriate rate, 
the Respondents submitted that substantial weight should be 
given to rates being paid within the Child Care Industry in 
other jurisdictions. It was argued that this approach would 
satisfy the twin objectives of redressing the situation of 
lower paid workers and of providing wage stability and 
equity with rates within a national framework. This would 
reflect the uniformity that is developing on the application 
of regulations to child care operations throughout the 
country. From this the Respondents concluded that a 
comparison with the skill, responsibility and environment 
in which Metal Tradespersons perform their duties is less 
relevant than that of other Child Care Givers. However, the 
salary point proposed by the Respondents for the KMC Rate 
is not directly aligned with that agreed to by the parties in 
the Child Care Industry in the Federal arena. It was 
submitted that consistent with the requirements of Section 
26 of the Act, the Commission should have regard to the 
state of the economy and the effect that increased wage rates 
will have on fees charged for child care. This, it was 
submitted, is likely to impact hardest on parents that do not 
have the level of disposable income to absorb the fee 
increase and who are ineligible for full fee relief. They may 
be forced to reassess the viability of child care. The 
submissions of the Commonwealth Minister for Health, 
Housing and Community Services that it was not possible 
to guarantee that the Commonwealth will provide additional 
funding to offset higher child care costs should wage rates 
increase was emphasised. Evidence was presented to the 
Commission on operating costs for the provision of child 
care services in this State. It was asserted that the rigorous 
requirements applying under the Community Services 
(Child Care) Regulations imposes a higher cost structure on 
centres here than elsewhere in mainland Australia. Wit- 
nesses assessed the flow-on effect of wage increases to child 
care fees and the likely impact that this would have on the 
availability on child care services to some families. 

The determination of the Key Minimum Classification 
Rate equivalent to 115 per cent of the Metal Tradespersons 
Rate (C7 Classification, Metal Industry Award) was 
promoted as the appropriate rate having regard to the rates 
applying in the child care industry elsewhere. While 
expressed in terms a relativity with the Metal Industry 
Classification Structure it was submitted by the Respondents 
that it was difficult to undertake a direct comparison given 
the nature of child care services and the skill, responsibility 
and conditions under which duties are performed. The 
appropriate classification and wage rates which apply 
elsewhere in Australia where reviewed by the Respondents. 
The following table has been compiled from various exhibits 
tendered: 

COMPARISON OF THE TRAINED CHILD CARE 
GIVER CLASSIFICATION 

NEW SOUTH WALES (Exhibit Fll) 
Miscellaneous Workers Kindergarten and Child Care Cen- 
tres (State) Award Relativity 

Metal Trade 
CIO 

Child Care Worker Grade 1 
1st increment 100% 
2nd increment 102% 
3rd incrment ' 104% 
Child Care Certificate or Certificate in Child Care Studies 
or the Associate Diploma of Social Science (Child Studies) 

Child Care Worker—Level 5# 

Child Care Worker—Level 6# 

SOUTH AUSTRALIA (Exhibit F12) 
Child Care Workers Award 

Relativity 
Metal Trade 

CIO 
Child Care Worker—Level 4* 100% 

103% 
105% 

Child Care Worker—Level 5# 113% 
115% 
117% 

Child Care Worker—Level 6# 120% 
123% 
125% 

* TAPE Child Care Certificate or equivalent 
# TAPE Advanced Certificate in Child Care or eqivalent in 
charge of children between birth and 12 years 

QUEENSLAND (Exhibit F10) 
Child Care Workers Award 

Relativity 
Metal Trade 

C10 
Group Leader Yr 1* 95.8% 

1st year 
2nd year 98.3% 

Group Leader Yr 2# 100.0% 
1st year 
2nd year 102.4% 

* With 1 year Certificate in Child Care or equivalent 
# With 2 Years Associate Diploma in Child Care or 
equivalent 

NORTHERN TERRITORY AND A.C.T. (Exhibit F14) 
Child Care Industry (Australian Capital Tferritory) Award 

Relativity 

Child Care Worker 
Level 3* 

Child Care Worker 
Level 4# 

Metal Trade 
C10 
98% 

100% 
102% 
110% 
112% 
114% 
117% Child Care Worker 117% 

Level 5# 
* Child Care Certificate or equivalent in charge of children 
aged 2 years or more 
# TAPE Advanced Certificate or Associate Diploma in 
Child Care in charge of 0-12 years 

Mr Billing expressed the support of the Minister of 
Labour Relations and Productivity for the process of wage 
review under the Minimum Rates Adjustment Principle. 
Without wishing to address the merits or the particulars of 
these applications, the Minister noted that it was often the 
case that many of the lowest paid employees covered by 
Minimum Rates Awards were women. 

The interest expressed on behalf of the Minister for 
Education, the Minister for Community Services and the 
Minister for Health went to concerns about the "flow-on" 
effect of wage increases to child care services operated 
under awards to which those Ministers are Respondents ie 
Children's Services Government Award 1989 No. A 29 and 
PSA A 29 A of 1985, Child Care Workers (Education 
Department) Award No. A 20 of 1984 and Teachers' Aides' 
Award, 1979 No. R 4 of 1979. Employment under the first 
mentioned award covers Trained Child Care Givers in Day 
Care Centres in TAPE Colleges, community schemes 
funded through the Department of Community Services and 
Health Department Hospitals. It was stated that the 
application of the Union claim in total could result in a 
"down sizing" of the workforce particularly in areas of 
child care associated with TAPE Colleges (see Exhibit B2 
and B3). It was claimed that the program for extending the 
availability of child care services to other TAPE campuses 
may need to be revised if the claim was granted in full. 
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The Child Care Workers (Education Department) Award 
applies to employment in pre-primary schools throughout 
the State. However, there are relatively few qualified Child 
Care Givers engaged in these centres as the support for 
Pre-primary School Teachers is usually provided by a 
Teacher's Aide. It is unlikely that the number of Trained 
Child Care Givers employed in these centres has increased 
since 1984. However, 52.152 Full Time Equivalent (PTE) 
qualified Child Care Workers continue to perform duties in 
pre-primary schools under the arrangements that existed 
prior to that date. There are 800 FTE Teacher's Aides 
covered by the award. It was submitted that because of the 
recognition given to the qualified Teacher's Aide with a 
wage increase related to a Trained Child Care Giver, there 
is concern that the success of the Applicant Union's case 
will impact on this area of employment. There are 70 
qualified Teacher's Aides who would attract consideration 
and this would add approximately $450,000.00 to the wages 
bill under the award (see Exhibit B7). However, it was noted 
that employment under the Child Care Workers (Education 
Department) Award does not require academic qualifica- 
tions. Furthermore it was argued that there are significant 
differences between the work value requirements of Child 
Care Workers covered by the Ministers to whom interven- 
tion was granted and those covered by the awards and the 
subject to these applications. 

Proceedings were adjourned for the Commission to 
consider the submissions which sought to identify the Key 
Minimum Classification Rate within the Metal Industry 
Classification Structure. At that time the Commission also 
received copies of proposed skill descriptors which at that 
point had not been agreed upon. Following a conference 
with the parties which clarified the agreed restructuring of 
a proposal classification structure, the hearing was reconve- 
ned. The parties were informed of a number of matters and 
conclusions that had been reached (refer to Transcript page 
514 to 520). In summary the relevant matters were: 

1. The Commission noted the public statements 
regarding the W.A. Government's initiative to 
introduce pre-school for 5 year olds on an optional 
sessional or full time basis in 1993. 

2. Advice was sought as to whether or not there had 
been a report on the outcome of submissions 
called for by the Commonwealth Minister for 
Health, Community Services and Housing on 
Child Care Fee Relief and operational subsidies 
arising from an Issues Paper distributed by the 
Minister (refer to Exhibit CW1). 

3. The Commission sought to finalise the skill 
descriptors being negotiated by the parties. 

4. The Commission stated: 
"... I don't accept the decision of the Australian 

Industrial Relations Commission in the ACT and 
Northern Territory child care industry test case, 
despite what the Victorian Commission said 
recently, (Decision D92/0944) is a test case. The 
Principles do not relieve me of the duty to 
consider the application in accordance with the 
dictates of section 26(1 )(a). The claims and 
counter claims make that inevitable. The parties 
do not come before the Commission with an 
agreed relativity for the purpose of determining a 
key minimum classification rate." 

(Refer Transcript page 516) 
5. The Commission stated: 

"... I also note that the character of the 
applications before me is somewhat different from 
those which the Australian Industrial Relations 
Commission, the Queensland.... and the Victorian 
Commissions addressed. The Australian Indus- 
trial Relations Commission considered the child 
care industry within the context of an Anomaly 
and Inequity Principle. The Application involved 
significant Award Restructuring as well as the 
Minimum Rate Adjustment. The position of the 
award at that time reflected the fact that Restruc- 

turing and Efficiency, Second Tier and Structural 
Efficiency Principle adjustments had not been 
effected. 

To the credit of the parties in these proceedings 
the awards the subject of the matters now before 
me have not been neglected. (In) Queensland and 
Victoria (the) minimum rates adjustments also 
included restructuring exercises as well as the 
claim for a new award. I note that the first 
Minimum Rate Adjustment has already been 
effected in the awards before me and this was done 
under terms which would not be prejudicial to 
matters presently under consideration.'' 

(refer Transcript page 517) 
6. The Commission stated: 

"On the assumption that the definitions, al- 
though not finalised do not inhibit consideration 
of determination of the key minimum classifica- 
tion rate; 

I have considerable difficulty in aligning a 
Trained Child Care Worker with the classification 
in the Metal Trades Industry Award on the basis 
of relative skill, responsibility and the conditions 
under which work is normally performed in each 
industry. Here I refer to the inspection notes of the 
ABB Transformers, the Transperth Engineering 
Workshop and the evidence and inspections 
conducted at the child care centres throughout the 
metropolitan area. 

I note that C3 wage group is not yet established 
in the metal trades industry as a specific wage 
classification. I note the evidence of Mr Roberts 
and Mr Borlase and that this confirms that the 
Metal Trades Associate Diploma courses are 
being re-written and that the final competency 
level within the National Training Board's Frame- 
work of the Competency Levels has yet to be 
determined although it is likely, on Mr Roberts' 
assessment, that the position will be within the 
Level 5 or Level 6 designation. 

I note that the range of metal tradesperson's 
relativities that the Level 5 and Level 6 Compe- 
tency Framework provides, extends from 125 per 
cent to 160 per cent of the Tradesman's rate. I 
conclude that the C3 alignment of 145 per cent, 
cannot be assumed until the rewriting and compe- 
tency level assessment of the Associate Diploma 
(course) has been completed. Here I refer to 
Exhibit N26 and pages 131 and 133 and page 448 
of the Transcript." 

(refer Transcript page 517/518) 
7. The Commission stated: 

"From observations made so far, it should not 
be concluded that I have characterised the Appli- 
cant Union's case as merely seeking a Key 
Minimum Classification rate of alignment based 
on training and qualifications alone, nor that the 
Respondents have merely sought the direct appli- 
cation of the federal decision to the child care 
industry in this state. The points I have referred 
to demonstrate the difficulty which I have encoun- 
tered in translating the work value of a Trained 
Child Care Worker to a metal trades engineering 
framework." 

(refer Transcript page 518) 
8. The Commission stated: 

"I note that the original nexus between the 
Trained Child Care Workers and the Pre-school 
Teachers—here refer to WAIG 55 at page 1679 
and 64 WAIG at 1249—and I note the shifting 
political emphasis between the provision of child 
care and pre-school and pre-primary education, 
tied to the priorities of assisting women into the 
workforce and addressing the educational needs of 
children. 
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I take note of the philosophies of continuing 
child care developmental education, socialisation 
and formal learning referred to by Professor 
Hill—here refer to transcript page 99—the availa- 
bility of trained staff of a number of disciplines 
under the family centre programme—that is 
personnel trained in early childhood teaching, 
associate diplomates in child care or mothercraft 
nurses—refer to Exhibit N10, Transcript page 72. 

I also refer to the comparison between Trained 
Child Care Workers and Pre-primary Tfeachers, 
provided by Ms Nesdale, page 191 and to Exhibit 
N16 which identifies the range of awards in the 
child services industry including pre-school teach- 
ing. I note the evidence of Mrs Miller and Mrs 
Giambazzi concerning the philosophies of quality 
child care, changes that have taken place in child 
care over the years and the comparison with 
pre-school education. Here refer to the transcript 
at pages 357, 358; 368, 369; 386, 387; 396 and 
398, 399." 

(Refer Transcript page 518) 

9. Commission Stated: 

"I am not persuaded that the appropriate Key 
Minimum Classification rate is that claimed for a 
Trained Child Care Worker after 4 years experi- 
ence by the Applicant Union, nor that proposed by 
the Respondent .... From what I have already 
observed, I consider that relevant areas of exami- 
nation for this industry to establish the Key 
Minimum Classification rate or rates, is that of 
pre-primary teaching. National benchmarks have 
been established for the teaching profession. That 
was the area in which salaries and wages of 
Trained Child Care Workers were originally 
established." 

(Refer Transcript page 518) 

10. The Commission stated: 

"As a result of initiatives of State and Federal 
governments, there has been increasing interface 
between the two areas (of child care and pre- 
schooling). The qualifications of Child Care 
Workers and their training and skills have been 
upgraded since the original nexus was established. 
No doubt there have also been change in the 
pre-primary teaching profession since that time. I 
consider that it is incumbent upon me pursuant to 
Section 26(3) of the Act, to inform the parties of 
the line of enquiry I propose to take, given that I 
do not accept either of the Key Minimum 
Classification rate alignments proposed." 

(refer Transcript page 519) 

11. The Commission stated: 

"The course of the enquiry does not prevent 
consideration of relativities with Child Care 
Workers in other states, nor the final expression 
of a Key Minimum Classification rate within a 
metal trades framework. However, that would be 
a step subsequent to the assessment of rates within 
what I consider to be the most relevant relation- 
ship—that is pre-primary teaching. The skill, 
training, responsibility and conditions under 
which work is normally performed by a Trained 
Child Care Worker is more readily assessable 
within the framework of pre-primary education. 

That is not to say that the two are identical. 
Clearly they are not. However, I consider that an 
environment which is substantially structured 
around the formal education of pre-primary aged 
children is more relevant to the consideration of 
a Key Minimum Classification rate for those 
involved in quality child care and developmental 
learning than is the metal trades workshop." 

(refer Transcript page 519) 

12. The Commission stated: 

"1 do not want to give rise to an expectation nor 
to heighten concern in the industry that I am about 
to embark upon a radical or dramatic course. I 
merely want to inform myself pn matters which 
I consider relevant to the determination of the Key 
Minimum Classification rate for Trained Child 
Care Worker. I proposed to do this within a 
specified time frame and for that purpose I would 
after inviting comments from the parties on all of 
the matters I have canvassed this morning adjourn 
these proceedings to a conference." 

(refer Transcript page 520). 

Arbitration proceedings were resumed. Mr Billing contin- 
uing to represent the interests of Ministers with responsibil- 
ities for funding and/or employment of Trained Child Care 
Givers in community based programmes noted: 

1. Ministers' support the comparison of Trained 
Child Care Givers and Pre-school Teachers for the 
purpose of determining a Key Minimum Classifi- 
cation rate. However, it was emphasised that 
while the comparison with the rates of pay was 
appropriate, the operation of the education system 
and day care centres was fundamentally different 
and that conditions of employment should not be 
imported from the former to the latter eg. 12 
weeks paid leave and time for duties other than 
teaching (DOTT) for the purpose of determining 
the Key Minimum Classification rate. 

2. With the implementation of the proposed in- 
creased availability of voluntary pre-primary 
schooling for five years olds on a sessional or full 
time basis in 1993, existing arrangements at 
Family Centres (pre-school facOities) are likely to 
change. It was claimed that this will impose a 
greater burden on funding provided through the 
Department of Community Services as it is likely 
that the centres will cater for four year olds and 
younger children. 

(Note: The Ministry of Education publication 
"Five-year-olds—Common Questions and An- 
swers" (July 1992) states: 

What is going to happen to four year olds? 

Provision for four year olds will be 
co-ordinated by the Department of Commu- 
nity, Family and Children's Services in close 
consultation with the Ministry of Education. 

The Government has guaranteed that there 
will be no decrease in the overall number of 
places available for four year olds. 

Places will continue to be provided in a 
range of centres including the family centres, 
community pre-schools, play groups and 
child care centres. 

As outlined in the Premier's Social Advan- 
tage Statement, the construction of an addi- 
tional fifteen family centres will be com- 
pleted by the beginning of the 1993 school 
year with further expansion in the following 
three years" (see Exhibit N37).) 

3. At this time there is no intention to employ 
Trained Child Care Givers in the Ministry of 
Education in association with the proposal to 
increase the availability of sessional and full time 
pre-primary schooling. 

In response to questions raised by the Commission on any 
developments arising from the publication in February 1992 
of the Issue Paper "Commonwealth Child Care Fee Relief 
and Operational Subsidies" (see Exhibit CW1), Mr Medley 
representing the Commonwealth Minister for Health, Hous- 
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ing and Community Services, tendered the following 
documents 

— "Report of the Government on the 1992 Child 
Care Consultations—Building on the Strengths" 
(May 1992). 

(Exhibit CW3) 
— "Commonwealth Child Care Fee Relief and 

Operational Subsidies—Summary of Written 
Submissions" (May 1992). 

(Exhibit CW.) 

(Following the completion of the hearing in these 
applications the 1992-1993 Federal Budget was brought 
down. From advice received by the Commission which was 
also provided to parties to proceedings, the 1992-1993 
Federal Budget included a provision to lift the long day care 
Fee Relief ceiling by $5.50 per week from 1 April 1993. See 
ChOdren's Services Programme 1992—1993 Budget Sum- 
mary Sheet, Department of Community Services and 
Health, (see Transcript pages 543 and 545)) 

As previously noted the parties continued negotiations 
during proceedings to finalise a structure to replace existing 
salary classifications at Levels 3/4 in the awards the subject 
of these applications. A proposed structure with four annual 
increments within Level 3 was agreed upon for implementa- 
tion irrespective of the outcome of the Minimum Rates 
Adjustment applications. The parties considered that this 
rationalisation reflected the professional development of a 
Trained Child Care Giver who after obtaining formal 
qualifications would in four years consolidate the training 
and develop their professional expertise. The fourth point 
within the proposed classification structure was that to be 
determined for the Key Minimum Classification Rate. 
However, arising from this agreement, the parties put to the 
Commission the proposition that these applications should 
now determine not only the Key Minimum Classification 
Rate but also the relativities within the four point classifica- 
tion structure proposed for Level 3 Trained Child Care 
Givers. 

Respondents to the Children's Services (Private) Award 
and the Children's Services (Consent) Award also sought to 
vary provisions for progression through the salary structure 
by annual increments for part time Trained Child Care 
Givers to a requirement for those employees to work the 
number of hours a full time employee would normally work 
in a twelve month period on each incremental step in the 
classification before progressing to the next salary point. 

To facilitate the determination of these applications under 
the Minimum Rates Adjustment Principle by reference to a 
comparison with pre-school teachers, the parties jointly 
submitted the following documentation: 

1. A revised comparison table reflecting current 
wage rates, the FMWU claim and the employers' 
counter claim. 

2. The course structure of the Bachelor of Arts 
(Education) Early Childhood Education, Edith 
Cowan University) 

From information included in documents pro- 
vided by the parties, the Bachelor Degree has a 
core of educational units intended to provide an 
effective and efficient coverage of essential ideas 
in early childhood education, to increase the 
relevance of psychological theory and "to develop 
in beginning teachers an expectation that success- 
ful classroom practice is based on a set of 
fundamental educational principles". In year one 
the major themes are human development and 
psychology of learning. Year two of the course 
focuses on interpersonal relationships, classroom 
management, the school in society and more 
advanced teaching skills. In year three under the 
assistant teacher programme students undertake 
studies in programming and evaluation prepara- 
tory to their initial appointment. The course 
outline provides for the same units to be studied 
by students intending to teach early childhood, 
primary or secondary school. While different 
emphasis may be required in some topics, the 
general structure and content of each unit is 
similar for all students. 

(refer to Common Document 2) 
3. Edith Cowan University "Guide to Advanced 

Standing for TAFE Students" 
The Associate Diploma of Social Science 

(Child Care) is recognised for the purpose of 
credit/exemption for students undertaking studies 
in the Bachelor of Arts (Education) ECE to the 
extent that: 

"Applicants gaining admission to B.A. 
(Education) ECE on the basis of these 
qualifications are normally entitled to enter 
the second year of the course. 

Students may be required to complete 
selected first year units dependent upon their 
background. Total credit: One year advanced 
standing". 

(refer to Common Document 3) 
The Commission was provided with an overview of 

award developments covering kindergarten Teachers, Pri- 
mary and Secondary School Teachers and the original nexus 
which has been established between Trained Child Care 
Givers and Pre-school Teachers. 

In 1975 the Industrial Commission issued an award 
reflecting an agreement reached between the Pre-School 
Teachers Union of Western Australia and operators of 
Government subsidised child care centres. The wage rates 
agreed to for two and three year trained teachers whose 
qualifications were recognised by the Pre-School Board were 
included in the award (55 WA1G 1682). The same parties 
also agreed on rates of pay for Child Care Workers 
possessing "recognised qualifications". Those rates equated 

Current Rates FMWU Proposed FMWU Proposed FMWU Proposed Employers Counter Employers Prosed Employers Proposed 
Rate as % of 
Metals CIO 

$417.20 
Raw as % of 
Benchmark 

Teacher Rate 
$746.60 

Rate as % of 
Metals CIO 

$417.20 
Rate as % of 
Benchmark 

Tbachers Rate 
$746.60 
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to 85 per cent of salary points within the two year trained 
Pre-school Teachers salary range (55 WAIG 1679). That 
relativity was carried forward in 1984 when a new private 
sector child care award issued to cover Child Care Workers 
employed in nurseries and child care or day care centres (64 
WAIG 1249). With developments within the industry arising 
from various funding arrangements and award coverage 
reflecting the operational basis of child care services in this 
State, the nexus was not maintained. Indeed the centralised 
wage fixing system ensured that that could not be the case. 
In 1990 the Commission in Court Session considered and 
determined the implementation of a national benchmark 
salary rate of $38,000 for Teachers employed under the 
minimum rate award applying to Teachers in independent 
schools (Independent Schools' Teachers' Award 1976 No. 
R 27 of 1976 (71 WAIG 334)). That determination under the 
Special Case Principle effectively initiated the Minimum 
Rates Adjustment in the teaching profession in this State. 
The determination of the benchmark salary established wage 
stability and provided the basis upon which career structures 
were developed. The Teacher's benchmark salary rate was 
adjusted and by 2.5 per cent to $38,950 pursuant to the State 
Wage Principles in October 1991 (71 WAIG 3235). In 
January 1992 the Government School Teachers Tribunal 
determined the application of the benchmark rate for public 
sector Teachers employed under the Government School 
Teachers Salaries Award 1981 (72 WAIG 924). 

The Respondents called evidence from Dr D. Buttsworth 
chair of the Department of Early Childhood Studies at Edith 
Cowan University. The University provides courses in Early 
Childhood Studies at the level of Associate Diploma of 
Social Science (Child Care), Bachelor of Arts (Education) 
Early Childhood Education and Bachelor of Social Science 
(Children's Studies). Dr Buttsworth was able to speak with 
authority on course development at both the Associate 
Diploma level and Degree level. She lectures in both courses 
of study. Through her involvement in the development of 
courses and the placement of students in practicums, Dr 
Buttsworth identified differences between Pre-primary 
Teachers and Pre-school Teachers, the academic rigour of 
a Degree, course compared with that of Associate Diploma 
and the objectives of education for those providing 
pre-primary education against the more general care and 
developmental learning process associated with child care. 
It is noted from Dr Buttsworth's evidence that the Bachelor 
of Arts (Education) ECE covers development and education 
for children from three to eight years of age. Employment 
opportunities present for graduates kindergartens ie pre- 
primary and pre-schools and in years one, two and three in 
the primary school education system. The course of study 
is being extended to qualify the graduate to care for children 
in the 0-3 years age group. At present these graduates would 
not be appointed for employment in day care centres caring 
for neonates and children up to three years of age as the 
Community Services (Child Care) Regulations do not 
permit. Dr Buttsworth's comments on the relevance and 
status of the Bachelor of Social Science (Children's 
Services) which covers development and education from 
0-14 years of age and the graduates employment opportuni- 
ties were noted (Transcript page 619). 

Ms Keay, Director of the Victoria Park Community Child 
Care Centre, a qualified Pre-primary Teacher was called by 
the Applicant Union to identify the different roles performed 
by Trained Child Care Givers and Pre-primary Teachers 
both within the day care environment and in the separate 
centres being operated as pre-schools and pre-primary 
schools. Ms Keay was able to speak about the expectations 
that parents have with respect to education provided in the 
pre-primary school environment and the emotional, physical 
and social care and development that is expected in a child 
care service. She was also able to speak about the different 
environment in which duties are normally performed by 
Pre-primary Teachers and Trained Child Care Givers. 

Mrs Giambazzi called by the Respondents, gave her 
assessment of the level of accountability and responsibility 
of a Pre-school Teacher in comparison with that of a Director 
of a child care centre. She saw these levels as being 
comparable. Mrs Giambazzi is a Trained Primary School 

Teacher and has operated the Nedlands Day Care Centre for 
twenty years. She characterised the difference between 
pre-primary teaching and day care as that between the formal 
educative role of a Pre-primary Teacher against the responsi- 
bility of a Trained Child Care Giver to create a pleasant home 
environment in which development and skills for formal 
education can be promoted. Again the parental and commu- 
nity expectations of child care services were noted. 

The evidence presented at the resumed hearing which was 
particular to the comparison of qualifications, skills and 
responsibility and the environment in which pre-primary 
education and child care are provided, complemented that 
which had been given by Professor Hill, Mrs Nesdale and 
other witnesses engaged in child care services. It is dear that 
however expressed there is a continuum of development 
from neonate to pre-school age which is built around caring, 
nurturing and stimulating the child's interest so that formal 
education can be undertaken. It is not possible to identify 
with any precision a particular point which marks the 
difference between child care and pre-primary education. As 
most witnesses agreed there is overlapping. There is a greater 
requirement for care based on the emotional and nurturing 
requirements of early childhood in child care services than 
in the pre-primary school environment. That is not to say that 
Pre-primary Teachers are not qualified nor involved in 
providing that emotional and nurturing care. Similarly, 
Trained Child Care Givers are trained to create a stimulating 
environment necessary for children to acquire colour 
identification, numerousy, measuring, sequencing and other 
skills preparatory to formal learning. These skills to a large 
extent are deployed by Primary School Teachers in 
promoting mathematical social and general educational 
concepts with young children. However, the formal require- 
ments of the education system of which pre-primary 
schooling is part is directed at attaining specific objectives 
set down and monitored under curriculum programming. 
There are no formal outcomes applying generally within 
child care services. However, that is not to say that detailed 
programming of activities and monitoring of skills develop- 
ment does not take place. Clearly it does. The outcomes that 
must be observed are those associated with the individual 
child's wellbeing, growth and development. A requirement 
to address any problems associated with a child's develop- 
ment is identified by the Child Care Giver. If necessary they 
may then be addressed by other health care professionals. An 
important distinction that was drawn between the environ- 
ments of the pre-primary classroom and the day care centre 
is the dependency of the children on their supervisors. The 
Trained Child Care Giver in creating a homely environment 
fosters an emotional bond with the child. Often this translates 
to a dependency that necessitates constant companionship. 
The classroom environment promotes social activity within 
the educational context where children are encouraged to 
participate in group activities but to develop an independence 
so that emotional support does not become pervasive. The 
information that accompanied the decision the extend the 
availability of voluntary pre-primary schooling for five year 
olds serves to explain the distinction between pre-primary 
education and child care. Pre-primary education for five year 
olds is not teaching them the year one syllabus. It is to help 
children leam how to make choices and decisions and to offer 
them strategies for operating in a classroom environment eg 
finding out what to do next and approaching a teacher for 
information. The observation was made that when children 
are placed in formal education too early there is the danger 
that they become passive learners who tend to rely on the 
teacher for what they leam. Children who are self motivated 
leam best. ("Getting the Facts on Fives"—Education News 
(August 1992 published by the Ministry of Education.) 
(Exhibit N38)). This explanation of pre-primary education 
complements the evidence provided by Ms Keay and Mrs 
Giambazzi. It serves to reinforce the distinction between the 
particular roles of the Trained Child Care Giver and that of 
the Pre-primary Teacher. While Pre-primary School Teach- 
ers may be employed in day care centres their role is specific 
to certain age groups and in that environment is different 
from the primary school or pre-school centre. It is interesting 
to note that the advent of the State Government's initiative 
to extend the availability of pre-primary education is likely 
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to impact on the services that some day care centres may 
provide in future. The necessity for out of hours care for five 
year olds and the desire of parents for their five year old in 
day care to have a sessional involvement in pre-primary 
education may result in some restructuring of some day care 
services (see Transcript 580—Evidence of Mrs Giambazzi). 

I accept, subject to what foUows here on the criteria for 
progression, that the skill descriptor for the Level 3 (point 
4) Trained Child Care Giver identifies the skill and 
responsibility appropriate to the determination of a Key 
Minimum Classification point. The evidence presented 
confirms this and identifies the requirements of the profes- 
sion within the environment in which the duties of a Trained 
Child Care Giver are performed. The evidence also confirms 
the view expressed to the parties that in determining the Key 
Minimum Classification rate it is appropriate to have regard 
to the rates paid to Teachers (and this includes Pre-primary 
School Teachers). This approach necessarily attracts consid- 
eration of the roles and responsibilities of Pre-school 
Teachers (both within the pre-school centre or kindergarten 
and the pre-primary school environment) and Directors of 
day care centres whose salaries are considered to be in line 
with those of School Teachers. The degree of accountability 
and supervision required in these professions, the standards 
of academic qualifications and training and the conditions of 
employment were matters which were to varying degrees, 
canvassed in the course of proceedings. The Key Minimum 
Classification rate cannot be struck simply by reference to 
some formula based upon academic status, historical nexus 
or the outcome of an exercise which impliedly averages wage 
rates of Trained Child Care Givers elsewhere. Similarly it is 
not a process which proceeds on the premise that because 
child care is an area of employment dominated by women 
that in the first instance some injustice has to be redressed. 
The determination of wage equity for those employed as 
Trained Child Care Givers will be achieved if the Key 
Minimum Classification rate is properly established. To this 
end consideration of the Trained Child Care Giver within the 
framework of teachers salaries will ensure that this is 
achieved. 

In considering the Trained Child Care Giver in this State 
within the framework of the teaching profession it is 
important to bear in mind the distinction between the control 
and accountabUity of teachers working within a system of 
compulsory education (albeit that pre-primary schooling 
remains optional) and the availability of child care on a 
voluntary basis. This has implications for the weight that 
should be given to the different conditions of employment 
that presently exist within schools in Western Australia and 
child care centres particularly with respect to duties 
performed on the basis of school hours during the academic 
year and those undertaken within a child care centre which 
for the purpose of Fee Relief must maintain an availability 
48 weeks of the year. While these differences are noted, it 
is not possible nor appropriate to strike a specific percentage 
of salary or a loading to reflect such fundamental distinc- 

tions in the nature of services provided in schools and child 
care centres. It is sufficient to acknowledge that the different 
demands placed on Trained Child Care Givers and Teachers 
and to have regard for these factors generally when 
considering the conditions under which the respective duties 
are normally rendered. 

On the comparison that has been argued for a Key 
Minimum Classification rate which lines up with rates of 
Trained Child Care Givers in other States, I am not 
persuaded that the classification structures, statutory regula- 
tions which control child care services, child-staff-ratios and 
supervisory levels are sufficiently uniform to enable a Key 
Minimum Classification rate to be extrapolated from the 
rates that have either been agreed to or determined in those 
States and Territories. Although the objective of uniformity 
in regulatory control is on a national agenda the attainment 
of that may involve revised child-staff-ratios and reconsider- 
ation of academic qualifications and training. It is noted that 
in Queensland, South Australia, Northern Territory and 
A.C.T. the classification structures for Child Care Givers 
differentiates between those holding a Certificate of Child 
Care and the Associate Diploma. It is likely that the 
standards which apply in this State will become the levels 
to which others aspire. 

From the evidence submitted there is, in my view, a 
discernible hierarchy within the professions of teaching and 
trained child care giving. This is identifiable in their academic 
qualifications and training, the skill and responsibility 
discharged and the conditions under which their respective 
duties are performed. These general characteristics are 
reflected in parental expectations of the services that each 
profession provides, their accountability and the necessity for 
ongoing professional development. (For a resume of these 
requirements within the private sector of the teaching 
profession refer to 71 WAIG 334). The ranges of professional 
skill within which the competent Teacher and Trained Child 
Care Giver are required to operate also reflects the hierarchy 
of responsibility which can be identified. In order that the 
reference to the Trained Child Care Giver as a professional 
cannot be taken as inadvertence on my part, it is made clear 
that I recognise that their commitment, maturity and 
dedication to the discharge of their duties qualifies them for 
recognition at that status. Indeed as members of a profession 
the Trained Child Care Givers subscribe to a Code of Ethics 
(see Exhibit N31). Their qualifications training and duties fall 
within the discipline of child development shared with 
Teachers and to some extent it overlaps particularly when five 
year olds are in their care. It is therefore entirely appropriate 
to determine the Key Minimum Classification rate for the 
Trained Child Care Giver within the complex of rates which 
applies to Teachers and to Directors of child care centres 
whose qualifications and professional skills were usually 
developed in that environment. 

The following table summarises existing rates in compar- 
ison with the salaries of Trained Child Care Givers together 
with the claims and counter claims: 

SALARY COMPARISON 

Trained Childcare Giver 
Current Rates as prescribed 
in the 3 Child Care Awards 

F.M.W.U. Employers 
proposal Proposal 
Steps 1-4 Steps 1-4 

S per week $ per week 

(72 WAIG 289, 294) 
Child Care (Subsidised Centres) Award—No. A26/85 
Children's Services Consent Award, 1984—No. Al/85 

Year 1 375.30 435.50 396.30 Year 2 412.80 492.00 425.50 Year 3 433.60 548.50 450.60 Year 4 454.30 605.00 479.80 Year 5 474.80 

Directors of Child Centres 
$p/w (Divisor of 52.166) Pre-School Teachers 

$p/w (Divisor of 52.166) 

1 
1 Independent School Tbacher 
i Award—No. R27/76 ^ Level 1 Admin/Directors 1 $ % 2 yr 3 yr 4 yr Scale A Scale B 1 420.50 56.3 Trained Trained Trained $ $ 1 446.00 59.7 458.65 504.50 562.85 429.40 — 1 471.60 63.2 481.60 527.45 587.15 463.30 493.75 1 501.10 67.1 504.50 562.85 649.80 493.75 523.20 i 528.60 70.8 527.45 587.15 660.15 523.30 561.90 I 552.10 73.8 550.75 611.50 684.45 546.70 587.55 1 575.70 77.1 

572.30 626.60 i 605.20 81.1 #Level 2 597.80 648.% 1 637.60 85.4 Admin/Directors 613.70 676.10 1 664.10 88.9 
2 yr 3yr 4 yr 628.50 708.00 1 678.% 90.9 Trained Trained Trained i 717.20 96.1 

A = 2 yr Trained Tbacher i @ 746.60 100.0 504.50 562.85 635.90 1 527.45 587.15 660.15 B = Additional i 550.75 611.50 684.45 Qualifications 1 575.00 649.80 708.80 1 599.35 mis 733.15 1 

Independent Percentage of 
School Teachers $746.60 

$ per week Benchmark 

(71 WAIG 3236) 
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Trained Childcare Giver 
Current Rates as prescribed 
in the 3 Child Care Awards 

F.M.W.U. Employers 
proposal Proposal 
Steps 1-4 Steps 1-4 

$ per week $ per week 
Directors of Child Centres 
Sp/w (Divisor of 52.166) 

(72 WAIG 293) 
Children's Services (Private) Award—A10/90 

Co-Ordinator 

Pre-School Teachers 
$p/w (Divisor of 52.166) 

2 yr 3yr 4 yr 
Untrained Trained Trained Trained 

375.30 435.50 396.30 458.65 504.50 562.85 635.90 412.80 492.00 425.50 481.60 527.45 587.15 660.15 433.60 548.50 450.60 504.05 550.75 611.50 684.45 

*=Admin./Directors in the Child Care (Subsidised Centres) Award responsible for less than 30 Children 
#=Admin./Directors in the Child Care (Subsidised Centres) Award responsible for more than 30 Children 

Commencement level for Administrators/Directors in the Children's Services Consent Award 

Independent Percentage of 
School Tfeachers $746.60 

$ per week Benchmark 

@ = 100% Benchmark figure 

(Source prepared from Awards and Common document 1) 

The Applicant Union's Exhibits N40—N42 (inclusive) 
and the Respondents Exhibits F51—F58 (inclusive) detail 
various salary structures for two and three year Trained 
Teachers within the public and private sectors. These were 
used to support the relationship that is being argued for 
Trained Child Care Givers. Given that the Awards in 
question apply to private sector child care services ie as 
distinct from those services which employ Trained Child 
Care Givers and for which Ministers of the Crown are 
employers, and that the Independent School Teachers 
Award is a minimum rates award, I consider that the 
benchmark salary established in the Independent School 
Teachers Award 1976 No R 27 of 1976 is appropriate for 
the purpose of determining the Key Minimum Classification 
rate for the Trained Child Care Giver. It is also the case that 
Pre-primary School Teachers in the private sector are paid 
in accordance with this Award. Current rates under the 
classification structure determined pursuant to the implem- 
entation of the benchmark salary and subsequently adjusted 
in line with the Structural Efficiency Principle (71 WAIG 
3236) are as follows: 

INDEPENDENT SCHOOL TEACHERS 
INCLUDING 2.5 % 

Annual Weekly % of 
Rate Rate Benchmark 

$ $ Rate $746.60 

STEP 1 21 935 420.50 56.3 
STEP 2 23 268 446.00 59.7 
STEP 3* 24 600 471.60 63.2 
STEP 4 26 138 501.10 67.1 
STEP 5 27 573 528.60 70.8 
STEP 6 28 803 552.10 73.9 
STEP 7 30 033 575.70 77.1 
STEP 8 31 570 605.20 81.1 
STEP 9* 33 261 637.60 85.4 
STEP 10 34 645 664.10 88.9 
STEP 11 35 875 678.90 90.9 
STEP 12 37 413 717.20 96.1 
STEP 13 38 950 746.60 100.00 

3 Year Trained Teacher: Enter Step 3—Exit Step 9 
(Exhibit F52) 

It is noted that under the provisions of the Independent 
School Teachers Award that: 

"(a) Teachers not elsewhere provided for. 
Enter Step 1 
Exit Step 9 

(b) Two-year or three-year trained teacher holding a 
Teacher's Certificate or a teacher holding a 
University Degree (other than a Bachelor of 
Education) but not a Teacher's Certificate, 
Enter Step 3 
Exit Step 9 

(c) Teacher holding: 
(i) University Degree and Diploma of Educa- 

tion; or 

(ii) University Degree and Teacher's Certificate; 
or 

(iii) Bachelor of Education Degree, 
Enter Step 5 
Exit Step 13 

(d) Teacher holding the qualifications as outlined in 
Note (c) plus a second or higher degree as outlined 
in subclause (4) of this clause. 
Enter Step 6 
Exit Step 13" 

(Independent School Teachers Award 71 WAIG 343) 
This salary structure built as it is on the Teacher's 

Benchmark rate of $38,950.00 per annum provides a basis 
upon which the work of Trained Child Care Givers can be 
assessed considering the evaluation of skill, responsibility 
and conditions under which their duties are normally 
performed. Within the complex of rates set out in the table 
previously cited (ie the comparison chart identified as being 
prepared from Awards and Common Document 1) the 
appropriateness of a Key Minimum Classification rate can 
be assessed in relation to other relevant professional 
classifications involving Directors of child care centres. 

After considering all of the evidence presented I have 
determined that a Key Minimum Classification rate for a 
Trained Child Care Giver should equate to the salary as Step 
4 of the Independent School Teachers salary rate (ie 67.1 per 
cent of the Teacher's Benchmark rate). I consider that this 
rate adequately reflects the stage of professional develop- 
ment of Trained Child Care Givers at this time. It 
comprehends all aspects of their competency and of the 
demands arising from the environment within which child 
care services are rendered present. The rate has been 
determined within the dictates of Section 26 of the Act 
which encompasses matters addressed by the Respondents 
and those for whom intervention was granted. It will, in my 
view, ensure wage equity for those employed in this 
vocation and will not be prejudicial to the operation of child 
care services. 

Several other matters arise from the determination of this 
Key Minimum Classification point. First, the parties 
prevailed on the Commission to extend its consideration to 
determine each of the rates appropriate to the Level 3, 4 
point classification. That course has some attraction and 
would serve to dispose of the matter of internal relativities 
under the Minimum Rates Adjustment exercise. However, 
I consider that there is a fundamental impediment to 
determining the rates as requested. The claims and counter 
claims have not been couched in terms of determining the 
range of internal relativities as such. This could have been 
done but for the fact that in the course of proceedings it 
eventuated that there was no representation from Respon- 
dents to the Children's Services Consent Award, 1984 No. 
A 1 of 1985 (see Transcript Page 524). To proceed to 
determine the 4 points in the absence of those Respondents 
having the opportunity to agree would be unjust. 

On the second issue of a variation to the progression 
criteria for part time Trained Child Care Givers, the absence 
of an appearance from the Respondents to Award No. A 1 
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of 1985 again emerges to prohibit the determination of an 
amendment to the Award which was not part of the claim 
or counter claim. While I may have been disposed to 
expressing a view on the merit of the argument sought, there 
was insufficient put to me by any of the parties to conclude 
a position given that no one addressed the relevance of the 
State Wage Principles (op cit) to the variation. For these 
reasons I decline to vary the awards in this respect. 
However, along with rates to flow from the determination 
of the Key Minimum Classification rate of 67.1 per cent of 
the Teacher's Benchmark rate, this matter, if properly before 
the Commission, should in the first instance be the subject 
of conciliation between the parties. The Commission is 
available to assist in this regard. 

Arrangements will be made for the parties to meet with 
the Commission to prepare schedules to give effect to this 
Decision. 

Appearances: Mr M.G. Nolan appeared on behalf of the 
Applicant Union. 

Ms C. Fitz Gibbon appeared on behalf of the Respon- 
dents. 

Mr S.M. Billing appeared as an intervener on behalf of 
the Hon. Minister for Productivity and Labour Relations, 
Hon. Minister for Community Services, Hon. Minister for 
Health and Hon. Minister for Education. 

Mr T. Medley appeared as an intervener on behalf of the 
Department of Health, Housing and Community Services. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coolbellup Day Care and Others 
No. 1647 of 1991. 

Bassendean Day Care and Others 
No. 1648 of 1991. 

Bassendean Town Council and Others 
No. 1649 of 1991. 

Children's Services Consent Award, 1984—No. A 1 of 1985 
Children's Services (Private) Award—No. A 10 of 1990 

Child Care (Subsidised Centres) Award—No. A 26 of 1985 
CHIEF COMMISSIONER W.S. COLEMAN. 

18 December 1992. 
Order. 

HAVING heard Mr M.G. Nolan on behalf of the Applicant 
Union; Ms C. Fitz Gibbon on behalf of the Respondents; Mr 
S.M. Billing as an intervener on behalf of the Hon. Minister 
for Productivity and Labour Relations, Hon. Minister for 
Community Services, Hon. Minister for Health and Hon. 
Minister for Education and Mr T. Medley as an intervener 
on behalf of the Department of Health, Housing and 
Community Services, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That pending variation to the classification structure 
in the Children's Services Consent Award, 1984—No. 
A 1 of 1985; Children's Services (Private) Award—No. 
A 10 of 1990 and Child Care (Subsidised Centres) 
Award—No. A 26 of 1985 to reflect the agreement of 
the parties conveyed to the Commission for the 
implementation of a four point wage structure for the 
Level 3 (Step 4) Trained Child Care Giver, a Key 
Minimum Classification pursuant to the Minimum 
Rates Adjustment Principle under the January 1992 
State Wage Decision (72 WAIG 191) is hereby 
determined at $501.10 per week. This rate has been 

determined on the basis of 67.1% of the School 
Teachers* "Benchmark" salary of $38,950 p.a. 

Skill Descriptors of the Level 3 Trained Child Care 
Giver are as follows: 

"Trained Child Care Giver" shall mean an em- 
ployee who holds the qualification of Associate 
Diploma Social Science (Child Care) or an approved 
equivalent qualification which is recognised and 
approved by the Child Care Services Board authorising 
the employee to be in charge of children 0—6 years" 

Skill descriptors 
LEVEL 3 

An employee at this level shall be a "Trained Child 
Care Giver" as defined in Clause 6—Definitions of 
this Award. It shall also include any persons employed 
as Supplementary Service Grants (SUPS) Workers: 
STEP 1 

Responsibilities of an employee at this step may 
include the following: 
— ensure the Centre or Service's policies are adhered 

to; 
— ensure the maintenance of a safe working environ- 

ment; 
— liaise with parents in consultation with the 

Director; 
— display various methods and techniques of child 

management; 
— direct other staff members as required; 
— participate in a team approach to the delivery of 

care; 
— possess observational skills in excess of a Child 

Care Giver (untrained); 
— in consultation with the Director and Senior Staff; 

— develop, implement and monitor a develop- 
mental programme. 

— develop, implement and maintain daily rou- 
tines. 

STEP 2 
An employee at this step shall be competent to 

perform work above and beyond the level of skill of an 
employee at Step 1. 

In addition to the responsibilities of an employee at 
Step 1, responsibilities may also include the following: 
— provide advice to Child Care Givers (Untrained) 

on reasons for the development programme; 
— guide untrained staff in methods and techniques 

of child management; 
— in conjunction with the Director and Senior Staff, 

review developmental programmes; 
— assist the Director with the assessment of student' 

on placement; 
— where appointed work as the person in charge of 

a group of children in the age range 0-6 years; 
— possess observational skills in excess of an 

experienced Child Care Giver (untrained) and the 
ability to programme for a child's development 
based on these observations. 

STEP 3 
An employee at this step shall be competent to 

perform work above and beyond the level of skill of an 
employee at Step 2. 

In addition to the responsibilities of Step 2, 
responsibilities may also include the following: 

— advise the Director of changes perceived as 
necessary to developmental programmes; 

— possess the ability to formulate and implement a 
child's special needs programme; 

— participate in a team approach to delivery of the 
programme and advise untrained Care Givers and 
junior trained Care Givers on reasons for the 
programme. 
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STEP 4 
An employee at this step shall be competent to 

perform work above and beyond the level of skill of an 
employee at Step 3. 

In addition to the responsibilities at Step 3, responsi- 
bilities may also include the following: 
— liaise with parents; 
— initiate changes to the children's programmes 

including special needs programmes; 
— develop, implement, evaluate and maintain daily 

routines independently; 
— provide advice to Director on Centre's needs. 

Progression along the salary scale shall be contingent 
upon: 

(i) 12 month's service in each increment; and 
(ii) satisfactory performance in each increment. 

(iii) on ceasing employment with an employer the 
employee shall be given written notice of 
their incremental increase date to be passed 
on to the next employer." 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

CLUB WORKERS' AWARD 1976 
No. 12 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Kalamunda Club (Inc.) and Others. 

No. 1383 of 1992. 
COMMISSIONER C.B. PARKS. 

18 December 1992. 
Order. 

HAVING heard Mr W.T. Baxter on behalf of the Applicant, 
and Mr D.M. Jones and Mr B.G.F. Boys on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Club Workers' Award 1976 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 14 December 
1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the following: 
9.—Additional Rates for Ordinary Hours. 

(1) A worker who is required to work any ordinary 
hours prior to 7.00 am or after 7.00 pm on any day 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra $1.05 per hour for each such 
hour, or part thereof worked. Provided that any 
worker who works the majority of his/her ordinary 
hours between midnight and 7.00 am shall be paid 
$1.10 per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of work 
on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(3) A worker who is required to work any of his/her 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as 
prescribed in accordance with the provisions of 
Clause 13.—Meal Breaks of this Award, shall be 
paid an allowance of $1.74 per day, for such 
broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof 
shall not apply to any work performed on a 
holiday and to which the provisions of subclause 
(2) of Clause 17.—Holidays are applicable. 

(5) The provisions of this clause shall not apply to 
casual workers. 

2. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following: 

21.—Wages. 
The following shall be the minimum fortnightly rates 

of wages payable to workers covered by this award: 
(1) CLASSIFICATIONS (total wage per fortnight): 

$ 
(1 Chef 771.90 
(2 Qualified Cook 719.20 
(3 Cook Employed Alone 678.20 
(4 Breakfast and/or Other Cooks 671.50 
(5 Bar Attendant 677.20 
(6 Cellarman 693.60 
(7 Head Waiter/Waitress 719.20 
(8 Head Steward/Stewardess 719.20 
(9 Hostess 719.20 
10 Waiter/Waitress 662.50 
11 Steward/Stewardess 662.50 
12 Housekeeper/Supervisor 734.80 
13 Night Porter 656.30 
14 Hall Porter 656.30 
15 Lift Attendant 656.30 
16 Cashier 677.20 
17 Snack Bar Attendant 662.50 
18 Butcher 719.20 
19 Kitchenhand 656.30 
20 Commissionaire and/or Car Park- 

ing Attendant 656.30 
21 Security Officer 719.20 
22 Timekeeper 677.20 
23 Storeman 671.50 
24 Housemaid 656.30 
25 Laundress 656.30 
26 Cleaner 656.30 
27 Maintenance Man 719.20 
[28 Gardener 656.30 
29 Yardman 656.30 
[30 General Hand 656.30 

(2) In-Charge Rates: 
A worker (other than a Chef, Housekeeper/ 

Supervisor, Head Waiter/Waitress or Head Stew- 
ard/Stewardess) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage— 

Per Fortnight 
<c 

(a) if placed in charge of less than 
<4> 

6 workers 17.60 
(b) if placed in charge of 6 to 10 

workers 23.50 
(c) if placed in charge of 11 to 20 

workers 27.00 
(d) if placed in charge of more than 

20 workers 45.20 
3. Clause 24.—Bar Work: Delete this clause and insert 

in lieu thereof the following: 
24.—Bar Work. 

(1) Any worker, other than a Bar Attendant who, in 
addition to his or her normal duties is required to 
dispense liquor from a bar, shall be paid at a flat 
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rate of 69 cents per day in addition to the rate 
prescribed for such normal duties. 

(2) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to be responsible for and/or the 
purchasing of stock, shall be paid an amount of 
$11.30 per fortnight in addition to the rate 
prescribed for a Bar Attendant. 

(3) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to operate a computer terminal for 
the receipt and payments of bets, shall be paid an 
amount of $11.30 per fortnight in addition to the 
rate prescribed for a Bar Attendant. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Valiant Dry Cleaners and Others. 
No. 1695 of 1991. 

COMMISSIONER C.B. PARKS. 
24 December 1992. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Ms C.A. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 18 
December 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title 34.—Superannuation, the following title— 
35. Award Modernisation and Enterprise Consultation. 
2. Clause 7.—Contract of Service: Add after subclause 

(10) of this clause the following new subclause— 
(11) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill, competence and training. 

3. Clause 11.—Meal Money: Delete subclause (1) of this 
clause and insert in lieu thereof— 

(1) A worker required to work overtime for more than 
one hour after the usual ceasing time or beyond 
6.30pm (whichever is the later) on any day, 
Monday to Friday inclusive, shall either be 
supplied with an adequate recognised evening 
meal by the employer from an established canteen 
on the premises or paid $3.25 in lieu thereof. 

4. Clause 12.—Overtime: Delete subclause (3) of this 
clause and renumber subclauses (4), (5) and (6) to read (3), 
(4) and (5). 

5. Clause 18.—Special Rates: Delete this clause and 
insert in lieu thereof— 

18.—Special Rates. 
Where a worker is required to sort foul linen an extra 

allowance of 22 cents per hour shall be paid whilst the 
worker is so employed on that type of work. 

6. Clause 30.—Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof— 
(1) Adult Wage Rates: An employee having reached 

the age of 21 years, shall be paid a rate of not less 
than that assigned in the following table to the 
relevant classification. The rate per week is 
comprised of the base rate plus the supplementary 
payment. 
(a) Group Classification Base Rate Supple- Rate Per 

mentary 
Payment 

364.60 13.20 377.80 
356.60 7.30 363.90 
356.60 7.30 363.90 
336.40 3.70 340.10 

336.40 3.70 340.10 

336.40 3.70 340.10 

326.50 3.70 330.20 
326.50 3.70 330.20 
326.50 3.70 330.20 
326.50 3.70 330.20 

326.50 3.70 330.20 
321.50 5.20 326.70 
321.50 5.20 326.70 
321.50 5.20 326.70 
321.50 5.20 326.70 
321.50 5.20 326.70 

316.40 2.40 318.80 

313.40 20.70 334.10 
298.60 14.00 312.60 

A Tradesman Dry Cleaner/ 
in charge of machinery 
maintenance and/or 
boiler 

B "Invisible" Mender 
B Tailor or Tailoress 
C Presser 
C Receiver and Despatcher 

in Charge (namely a per- 
son in charge of a depot 
and responsible for the 
keeping of records and 
responsible for cash) 

C Cleaner (Operating Dry 
Cleaning Machine) 

D Repairer (other than Tai- 
lor or Tailoress) 

D Spotter 
D Presser (Off-set Press) 
D Hand Ironer 
D Receiver and/or 

Despatcher 
E Wet Cleaner 
E Steam Air Finisher 
E Examiner of Garments 
E Assembler of Garments 
E Sorter of Garments 
F All other Adult Employ- 

ees 
(b) Laundering Industry: 

Laundry Hand 298.60 14.00 312.60 
Provided that a person employed in any area of 

operation of this award who is required to be solely 
accountable for all aspects of a self-contained dry 
cleaning establishment including the receiving of 
garments and articles, the cleaning, spotting, pressing, 
packaging and despatch of garments and articles, the 
handling of moneys, the keeping of records and the 
maintenance of the establishment shall be paid at a rate 
of not less than the rate prescribed in this table for the 
Tradesman Dry Cleaner. Provided that in such a case 
all receivers and despatchers in that establishment shall 
be paid in accordance with the rates prescribed for 
Group D of such table. 

B. Delete placitum (iv) of paragraph (a) of subclause (2) 
and insert in lieu thereof— 

(iv) Junior employed in a Receiving Depot: Notwith- 
standing anything hereinbefore contained, any 
junior working alone and responsible for cash 
transactions and/or in charge of depot shall be paid 
not less than the rate prescribed for a junior "19 
years and under 20 years" plus an amount of 
$4.40 per week. 

7. Add after Clause 34.—Superannuation, the following 
new clause— 

35.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer or shall 
be established upon request by the employees or 
their Union. The consultative mechanism and 
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procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union— 
Western Australia and Another 

and 
Honourable Minister for Works and Others 

No. 498 of 1992. 
Engineering Trades (Government) Award 1967 Award Nos. 

29, 30 and 31 of 1961 and 3 of 1962. 
COMMISSIONER R.N. GEORGE. 

23 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an Application to vary the 
Engineering Trades (Government) Award 1967 Award Nos. 
29,30 and 31 of 1961 and 3 of 1962 to convert it to a "paid 
rates" award and in so doing to— 

1. replace the existing classification structure (First 
Schedule—Wages) and definitions (Clause 5.— 
Definitions) with a new skills based classification 
structure and definitions taken from the existing 
Fourth Schedule—New Classification Structure, 
which was inserted into the award, together with 
relevant transitional provisions, as part of award 
variations giving effect to the second structural 
efficiency wage adjustment (70 WAIG 3195); 

2. implement the 2.5% wage adjustment permissible 
under the January 1992 State Wage Principles (72 
WAIG 191) in place of the $12.00 Accord Mark 

VI payment earlier paid by administrative action; 
and 

3. prescribe within the award all rates and conditions 
which currently apply by separate Order of the 
Commission or by administrative action. 

The matter is before the Commission by consent, it 
having been allocated to the Commission as presently 
constituted pursuant to the Special Case procedures set out 
in the June 1991 State Wage Decision (71 WAIG 1723 at 
1728). The Section 50 parties participated in the Special 
Case Conference proceedings but did not seek to intervene 
in the Special Case Hearing. 

The following summary sets out the proposed award 
variations agreed between the parties. 

1. Commitment to preserve the integrity of the award 
as a "paid rates" award 

A new Clause IB.—Paid Rates, is proposed in 
compliance with paragraph (c) of the Paid Rates 
Awards Principle of the January 1992 State Wage 
Decision (Supra). The clause provides that "It is 
a condition of this award that the wages and 
conditions which apply to employees covered 
herein do not exceed those prescribed in the 
award" 

2. Classification Structure and Definitions 
The existing Clause 5.—Definitions, is re- 

placed by a new Clause 5.—Classification Struc- 
ture and Definitions. The new clause retains two 
definitions, "construction work" and 
"Transperth", from the existing clause, because 
of their continued relevance to other award 
provisions. The balance of the new clause imports 
the provisions of the existing Fourth Schedule— 
New Classification Structure, which formed part 
of the transitionary provisions included in the 
award at the time of the second structural 
efficiency adjustment (Supra). The new Clause 
identifies each of the trades and non trades 
classifications covered by the award, classifica- 
tion titles and minimum training requirements for 
each level of classification. TTie definitions for 
each wage group include the percentage relativity 
to the base level tradesperson and differ from 
those originally included in the Fourth Schedule 
only in that they now specify the accredited 
training appropriate at each classification level as 
determined by the National Metals and Engineer- 
ing Training Board and adopted by the relevant 
State Authorities. The definitions superseded by 
the new Clause 5.—Classification Structure and 
Definitions, are retained for transition purposes in 
a new Fourth Schedule—Definitions of previous 
Classifications. 

Employees employed by the Building Manage- 
ment Authority are excluded from the operation 
of the new Clause 5.—Classification Structure 
and Definitions. The Building Management Au- 
thority is provided for by the inclusion of a new 
Fifth Schedule—Building Management Authority 
Wages and Conditions. The rates of pay set out in 
the Fifth Schedule include the 2.5% increase 
available under the January 1992 State Wage 
Principles (supra) and the classification defini- 
tions retained in the new Fourth Schedule con- 
tinue to apply. The $12.00 Accord Mark VI 
payment previously paid by administrative action 
is absorbed. The Fifth Schedule also includes a 
number of conditions which apply only to the 
Building Management Authority and operate in 
lieu of or in addition to the general award 
provisions. Otherwise, the award applies. 

The proposal to make separate provision for the 
Building Management Authority arises from its 
earlier exclusion from the operation of award 
amendments giving effect to the second structural 
efficiency wage adjustment. Structural efficiency 
in the Building Management Authority has been 
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progressed independent of the Engineering Trades 
(Government) Award through application No. A 
3 of 1990(R2) (70 WAIG 2665) and involves 
ongoing negotiations with the objective of achiev- 
ing a single enterprise award with a single 
classification structure covering both construction 
and maintenance operations. 

3. Expense Related Allowances 
Expense related allowances are sought to be 

increased to reflect relevant CPI movements and 
are set out in a schedule of calculations submitted 
to the Commission as Exhibit 1. The clauses 
affected by the proposed increases are identified 
in Exhibit 1 and include. 

• 14.—Overtime (meal allowances) 
• 18.—Car Allowances 
• 19.—Fares and Travelling Allowance 
• 20.—Distant Work—Construction. 

4. Work Related Allowances 
In accordance with the Allowances Principle 

under the January 1992 State Wage Principles 
(supra) it is proposed that work related allowances 
provided for under Clause 17.—Special Rates and 
Provisions and in the First Schedule—Wages, be 
increased by 2.5%. 

Existing subclauses (4) and (15) of Clause 
17.—Special Rates and Provisions relating to the 
now abolished State Engineering Works and are 
deleted from the award. Three new allowances are 
included, those being subclause (28) Nominee 
Allowance, subclause (29) Nominee Allowance 
(Transperth) and subclause (30) Hospital Environ- 
ment Allowance. Subclauses (28) and (29) of 
Clause 17, incorporate into the award existing 
allowances paid for some years by administrative 
action. Subclause (30) incorporates into the award 
allowances presently prescribed by a separate 
Order No. 1647 of 1990(R2) [71 WAIG 1002], 
The inclusion of these allowances in the award is 
consistent with the parties' intention of establish- 
ing it as a "paid rates" award and requires the 
consequential deletion of the Hon. Minister for 
Works as a party to Order No. 1647 of 1990. 

5. Conditions 
To ensure the integrity of the award as a "paid 

rates" award it is proposed that the following 
conditions currently applied by administrative 
action be incorporated into the award. 

• 5 working days additional annual leave for 
persons working north of the 26° south 
latitude. (New subclause (18) of Clause 
23.—Annual Leave); 

« The ability to take 26 weeks long service 
leave on half pay in lieu of 13 weeks on 
full pay. (New subclauses (1) and (5) of 
Clause 25.—Long Service Leave); 

• Annual travel concessions for employees 
who work continuously for a period of 12 
months in areas north of 26° south latitude. 
(New Clause 40.—Employees North of 
26° parallel—Travel Concession, Annual 
Leave); 

• Employers duty to notify and discuss 
change having "significant effects" on 
employees. (New Clause 41.—Introduc- 
tion of Change); 

• Leave to Attend Jury Service (New Clause 
42.—Jury Service); 

• Entitlement to unpaid leave of up to 12 
months on adoption of a child under 5 
years of age. (New Clause 43.—Adoption 
Leave); 

• Leave to attend specified voluntary de- 
fence or cadet force camps and courses of 
instruction. (New Clause 44.—Defence 
Training Leave). 

Because these conditions are currently applied 
to employees under the award by administrative 
action, it is said by the parties that they represent 
no significant cost addition or setting of new 
standards. Exhibits 2A to 2D (as amended by 
letter dated 14 September 1992 received by the 
Commission and admitted into the record) identify 
a range of awards, both government and non- 
government, which contain the provisions now 
sought to be included in the award. 

6. Transitionary Provisions 
Clause 37.—Structural Efficiency, is amended 

to prescribe under a new subclause (5) the process 
by which employees will transfer to the new 
classification structure under the award and the 
principles to apply to claims for reclassification. 
In the latter case provision is made for the parties 
to agree on interim reclassification guide-lines to 
apply pending the availability of national compe- 
tency standards being developed through the 
relevant national and state training authorities. 
The clause provides that any interim guide-lines 
established will be replaced by the national 
competency standards once they become availa- 
ble. The parties do not anticipate that any conflict 
will arise between the interim guide-lines and the 
national standards. It is acknowledged, however, 
that if conflict does occur resulting in over- 
classification, appropriate training will be imple- 
mented or other action will be taken to correct any 
anomalies which may be created. While there may 
be some difficulties associated with this course, 
I note that the interim guide-lines have been 
developed through industry negotiations, which 
include the private sector and the unions, and 
accept the proposition put that to await the 
finalisation of national standards would only serve 
to frustrate the development of training program- 
mes and work reorganisation at the enterprise 
level. 

7. Liberty to Apply 
The existing Clause 39.—Liberty to Apply, is 

deleted and replaced with a new clause addressing 
two issues. The first is the possibility, given the 
nature of the award variations now sought, that 
omission or error may require a further amend- 
ment in order that the true intent of the parties is 
achieved. The second reserves the right to have 
reviewed the nominee allowance included in the 
award by way of subclauses (28) and (29) of 
Clause 17.—Special Rates and Provisions. These 
allowances are already subject to a separate 
application filed in the Commission. 

8. Cancellation of Existing Orders 
Consistent with the paid rates approach taken 

by the parties under this Application, all matters 
arising out of the operation of Commission Orders 
or administrative instructions are sought to be 
included in the Award. In this context leave was 
sought to amend the Application before the 
Commission to include the cancellation of Orders 
CR 621 of 1985 (66 WAIG 1108), CR 327 of 1984 
(65 WAIG 539), 985 of 1985 (66 WAIG 601), CR 
585 of 1989 (67 WAIG 1877), 1647 of 1990(R2) 
(supra) and A 3 of 1990(R2) (supra) in their 
entirety or, where appropriate, in so far as they 
apply to the Building Management Authority. 
Having examined the request I have decided as 
follows: 

a. Orders CR 621 of 1985, CR 327 of 1984,985 
of 1985, CR 585 of 1987 and 1647 of 
1990(R2) apply only to parties to these 
proceedings. There is consequently no barrier 
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to cancellation of these Orders as sought and 
this will be reflected in the Order which 
issues out of these Reasons for Decision, 

b. Order A 3 of 1990(R2) applies to other 
parties not represented in these proceedings. 
It will therefore be necessary that its cancel- 
lation in so far as it affects the Hon. Minister 
for Works and the Building Management 
Authority be initiated by a separate applica- 
tion properly served on all parties. Given the 
nature and purpose of Order A 3 of 1990(R2), 
however, the parties should consider whether 
it would be preferable for the Building 
Management Authority to continue to be 
subject to its terms. While this would result 
in some duplication between the new Fifth 
Schedule to the Award and Order A 3 of 
1990(R2), it may avoid confusion in relation 
to the intent of Order and in the achievement 
of its objectives. 

9. First Schedule Wages 
The variations proposed in relation to the First 

Schedule—Wages address a number of issues. 
The fundamental change is that it gives effect to 
a new skills based classification structure intro- 
duced into the existing award as part of a range 
of measures adopted under the Structural Effi- 
ciency Principle through the Fourth Schedule— 
New Classification Structure. The Fourth Sched- 
ule is replaced by a new Schedule identifying the 
superseded classification definitions deleted from 
Clause 5.—Definitions. It is necessary that these 
definitions be retained in the award due to the fact 
that they still exist as gazetted classifications 
under the Industrial Training Act and because the 
transition between the existing trade certificate 
system and the new industrial training scheme is 
incomplete. Further, there are a number of 
employees under the award who are not subject to 
the new classification structure and for whom the 
existing definitions continue to be relevant (e.g. 
Building Management Authority employees). 

Wages rates attaching to the new classifications 
reflect the paid rates approach adopted by the 
parties and the wage structure departs from the 
previous incremental range based on service. 
Service continues to be recognised, however, 
through the introduction of an industry allowance 
payable to employees classified at levels C14 to 
C7. This allowance is paid in two increments with 
the first increment payable on completion of 12 
months service and the second increment payable 
on the completion of 24 months service. The 
allowance is said to recognise skills acquired 
through experience at the enterprise level in the 
public sector. Relevantly the allowance does not 
apply at the most experienced classification 
levels. 

The level of wage proposed for each classifica- 
tion includes the 2.5% increase permitted under 
the January 1992 State Wage Principles (supra). 
The rates so fixed are inclusive of the $12.00 per 
week "Accord Mark VI" payment applied by 
administrative action in breach of those Princi- 
ples. Provision is made within the Schedule for 
employees at the classification levels which suffer 
a reduction through relativity adjustments to be 
paid an allowance to maintain their present level 
of remuneration. The allowance is to be absorbed 
into future wage increases. 

Provision is also made for the phasing in of 
wage increases in excess of $10.00 per week 
which occur in the transition to the new classifica- 
tion structure by providing that such increases be 
paid in two instalments six months apart. Special 
arrangements exist for Transperth employees at 
the C8 level to be excluded from the operation of 
this provision due to the fact that a composite 

disability allowance of $9.30 per week is to be 
absorbed into the new wage rate. The balance of 
the wage increase available after the absorption of 
the allowance is in the vicinity of $4.00 to $5.00 
which makes the phasing in arrangement inappro- 
priate for those employees. 

In accordance with the requirements of the Paid 
Rates Awards Principle, a subclause is to be 
included in the First Schedule identifying classifi- 
cation C10 in the Metal Trades (General) Award 
No. 13 of 1965 as the classification prescribed in 
the relevant minimum rates award on which the 
actual rate prescribed for the key classification in 
the paid rates award is calculated. The classifica- 
tion definitions adopted in the award now before 
the Commission and in the Metal Trades (Gen- 
eral) Award No. 13 of 1965 are identical and 
appropriately the same classification relativities 
apply. 

The parties submitted that the tests set out in the 
January 1992 State Wage Decision (supra) to 
determine eligibility for the 2.5% increase on 
wage rates and relevant allowances had been met 
and referred the Commission to measures intro- 
duced in both the work place and through the 
award in compliance with the Structural Effi- 
ciency Principle (69 WAIG 2917 at 2927) in 
evidence. It is clear that the applicable tests are 
satisfied and the course now proposed of replacing 
the $12.00 Accord Mark VI payment with the 
2.5% Structural Efficiency Adjustment is a proper 
application of the Principles. 

10. Review of Work Related Allowances 
It is to be noted that a number of work related 

allowances previously paid by administrative 
action and now proposed for inclusion in the 
award to ensure its integrity as a "paid rates" 
award, may no longer be appropriate once job 
analyses are completed and transition to the new 
classification structure is completed. In this 
context it has already been accepted that the 
Transperth composite disability allowance is to be 
absorbed in the transition process and it has been 
acknowledged that the allowance payable to 
employees of Transperth required to act as an 
Inspector of Components or Dynameter Operater 
(Third Schedule—Memorandum of Agreement, 
Clause 16) is to be phased out should persons 
performing that task be reclassified to the C7 
classification. It is also noted that the Mechanic 
in Charge allowance. Department of Conservation 
and Land Management (First Schedule—Wages, 
subclause (7)(d)) has been identified for review 
and that measures are in place to phase out the 
25% loading paid in lieu of overtime at the 
Building Management Authority Ipfth Sched- 
ule—Building Management Authority Wages and 
Conditions, subclause (5)(d)). The Order to issue 
out of these proceedings is therefore to include a 
provision which requires that all work related 
allowances be reviewed in conjunction with the 
job analysis and classification process. Where the 
task for which an allowance is paid is contem- 
plated within the definition applicable to a 
particular classification, it would be inappropriate 
for that allowance to be continued. 

11. Exclusion of the Water Authority of Western 
Australia from the proposed award variations. 

As part of the negotiations on award restructur- 
ing at the Water Authority of Western Australia 
it has been agreed that all metal trades employees, 
whose award coverage is currently spread across 
three awards including the award subject to the 
Application now before the Commission, should 
be covered by the Water Authority 1981 Award. 
In order to facilitate this it has been further agreed 
that the award variations arising from this Appli- 
cation should not apply to Water Authority 
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employees. For this reason the parties seek that the 
Hon. Minister for Water Resources be excluded 
from any Order to issue out of these proceedings. 

Conclusion 

Having considered all of the material before the Commis- 
sion in relation to this matter I have concluded that the award 
variations now proposed are consistent with the require- 
ments of the January 1992 State Wage Principles (supra) and 
provide a proper basis for the conversion of the. award from 
a "minimum rates" to a "paid rates" award. 

While the distinction between "paid rates" and "mini- 
mum rates" awards and what is necessary to maintain the 
integrity of the former has been largely clarified, a number 
of questions remain unanswered as to how they are to 
operate and how they are to be adjusted in the current 
industrial environment. (See the Reasons for Decision in the 
April 1992 National Wage Case [Print J7400], the October 
1991 National Wage Case [Print K0300] and the January 
1992 State Wage Case (supra)). Nothing was put before the 
Commission in relation to these issues and they remain to 
be addressed in the light of experience in the operation of 
the award variations now proposed and through further 
elaboration by industrial tribunals. Never the less I am 
satisfied that the existing requirements of the Principles in 
relation to the making of a new "paid rates" award have 
been met in this case and that the Application now before 
the Commission should be approved. 

The costs associated with the conversion from a minimum 
rates award to a "paid rates" award are not significant and 
arise principally out of the implementation of the new wage 
structure and the application of the new wage relativities to 
the rate adopted for the base level tradesperson. The rate for 
the base level tradesperson is fixed having regard for 
existing wage rates but is affected to some extent by the 
adjustments necessary to deal with the elimination of service 
pay as a component of the existing wage structure. The total 
cost is estimated to be in the vicinity of $385,000 per annum 
or 1.75% of the annual wage cost for employees subject to 
the award. It is also said that there is no potential for flow 
on arising out of the award variations proposed because of 
firstly, of the nature of "paid rates" awards and the inability 
of others to use them for that purpose and secondly because 
they reflect conditions already applied generally in Govern- 
ment by Order of the Commission or by administrative 
action. 

Minutes of a proposed order to reflect these Reasons for 
Decision will now issue to have effect from the first pay 
period commencing on or after the 27 August 1992, that 
being the date agreed between the parties. 

Appearances: 

Ms S. McGurk on behaif of the Metal and Engineering 
Workers' Union—Western Australia 

Ms M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Workers Union 
(Western Australian Branch) 

Mr T. Adams on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 

lia and Another 
and 

Honourable Minister for Works and Others 
No. 498 of 1992. 

Engineering Trades (Government) Award 1967 Award Nos. 
29, 30 and 31 of 1961 and 3 of 1962. 

COMMISSIONER R.N. GEORGE. 
9 December 1992. 

Supplementary 
Reasons for Decision. 

THE COMMISSIONER: At the request of the parties, 
proceedings in the above matter were reopened to allow 
further submissions in relation to the cessation of the 
payment at Transperth of what is known as a composite 
disability allowance (Transcript p. 39). Through these 
submissions leave was sought and granted to further vary the 
application initiating proceedings to allow for the cancella- 
tion of Order No. C 81 of 1980 [60 WAIG 809], that being 
the Order under which the composite disability allowance 
was paid. It was the common position of each of the parties 
that it was necessary for this Order to be cancelled due to 
the absorption of the composite disability allowance paid 
under it in the conversion of employees to the new 
classification structure under the Engineering Trades (Gov- 
ernment) Award 1967 Nos. 29, 30 and 31 of 1961 and 3 of 
1962. 

It was also noted that the request in the proceedings on 
27 August 1992 that Order No. 985 of 1985 [66 WAIG 601] 
be cancelled (Transcript p. 39 and Reasons for Decision 
p. 7) had been made in error. Order No. 985 of 1985 was in 
fact an Order to vary the Metal Trades (Metropolitan Perth 
Passenger Transport Trust) Award No. 1 of 1974. That 
Award has since been cancelled as part of award rationalisa- 
tion measures implemented under structural efficiency [71 
WAIG 2357]. In these circumstances an Order to cancel 
Order No. 985 of 1985 is neither necessary nor appropriate. 

In light of the above the Minutes of Proposed Order are 
to be varied to add Order No. C 81 of 1980 to and delete 
Order No. 985 of 1985 from the list of Orders to be 
cancelled. 
Appearances: 

Ms S. McGurk on behalf of the Metal and Engineering 
Workers' Union—Western Australia and the Australian 
Electrical, Electronics, Foundry and Engineering Workers 
Union (Western Australian Branch) 

Ms L. Field on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union—Western 
Australia and Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch) 
and 

Honourable Minister for Works and Others 
No. 498 of 1992. 

Engineering Trades (Government) Award, 1967 Award Nos. 
29, 30 and 31 of 1961 and 3 of 1962. 

COMMISSIONER R.N. GEORGE. 
11 December 1992. 

Order. 
HAVING heard Ms S. McGurk on behalf of the Metals and 
Engineering Workers' Union—Western Australia, Ms M. 
Robinson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and Mr T. Adams and later Ms L. Field on behalf 
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of the Respondents, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

1. That the Engineering Trades (Government) 
Award, 1967 Award Nos. 29, 30 and 31 of 1961 
and 3 of 1962 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 27 August 
1992. 

2. That the Orders listed below be and are hereby 
cancelled with effect from the beginning of the 
first pay period commencing on or after the 27th 
August 1992. 
Order No. C 81 of 1980 
Order No. CR 327 of 1984 
Order No. CR 621 of 1985 
Order No. 585 of 1987 
Order No. 1647 of 1990(R2) 

3. That this Order shall have no application to the 
Hon. Minister for Water Resources. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 

Schedule. 
1. Clause IB.—Paid Rates. Immediately following 

Clause 1A.—State Wage Principles of this award insert a 
new clause as follows: 

IB.—Paid Rates. 
It is a condition of this award that the wages and 

conditions which apply to employees covered herein 
shall not exceed those prescribed in the award. 

2. Clause 2.—Arrangement. Delete this clause and insert 
in lieu thereof the following: 

2.—Arrangement. 
1. Title 

IA. State Wage Principles 
IB. Paid Rates 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Classification Structure and Definitions 
6. Contract of Service 
7. Higher Duties 
8. Casual and Part-Time Employees 
9. Under-Rate Employees 

10. No New Designations 
11. No Reduction 
12. Apprentices 
13. Hours of Duty 
14. Overtime 
15. Shift Work 
16. Payment of Wages 
17. Special Rates and Provisions 
18. Car Allowance 
19. Fares and Travelling Allowances 
20. Distant Work—Construction 
21. District Allowances 
22. Holidays 
23. Annual Leave 
24. Sick Leave 
25. Long Service Leave 
26. Shop Stewards 
27. Notice Boards 
28. Right of Entry 
29. Board of Reference 
30. Compassionate Leave 
31. Leave to Attend Union Business 
32. Deduction of Union Subscriptions 
33. Trade Union Training Leave 
34. Maternity Leave 
35. Paid Leave for English Language Training 
36. Training Leave 

37. Structural Efficiency 
38. Complaints and Charges Against Employees 
39. Liberty to Apply 
40. Employees North of 26th Parallel—Travel Con- 

cession, Annual Leave 
41. Introduction of Change 
42. Jury Service 
43. Adoption Leave 
44. Defence Force Training Leave 

First Schedule—Wages 
Second Schedule—List of Respondents 
Third Schedule—Memoranda of Agreement 
Fourth Schedule—Definitions of Previous Classi- 
fications 
Fifth Schedule—Building Management Authority 

Wages and Conditions 
3. Clause 5.—Definitions. Delete this clause and insert in 

lieu thereof the following: 
5.—Classification Structure and Definitions. 

(1) Definitions: 
(a) "Construction work" means work on site in 

or in connection with: 
(i) the construction of a large industrial 

undertaking or any large civil engineer- 
ing project; 

(ii) the construction or erection of any 
multi-storey building; and 

(iii) the construction, erection or alteration 
of any other building, structure or civil 
engineering project which the employer 
and the union or unions concerned agree 
or, in the event of disagreement, which 
the Board of Reference declares to be 
construction work for the purpose of this 
award. 

(b) "Transperth" means the Metropolitan 
(Perth) Passenger Transport Trust for the 
purpose of this award. 

(2) Classification Structure: 
Wage Group Classification Title 

C5 Advanced 
Engineering 
Tradesperson— 
Level II 

C6 Advanced 
Engineering 
Tradesperson— 
Level I 

C7 Engineering 
Tradesperson 
Special Class— 
Level II 

C8 Engineering 
Tradesperson 
Special Class— 
Level II 

C9 Engineering 
Tradesperson 
—Level II 

C10 Engineering 
Tradesperson or 
Production System 
Employee 

Cll Engineering 
Employee— 
Level IV 

C12 Engineering 
Employee— 
Level III 

C13 Engineering 
Employee— 
Level II 

Minimum Training 
Requirement 
Advanced Certificate 
or Formal Equivalent 

2nd Year of Advanced 
Certificate 

Nine appropriate mod- 
ules in addition to the 
training requirements 
for a C10 level 
Six appropriate mod- 
ules in addition to the 
training requirements 
for a C10 level 
Three appropriate mod- 
ules in addition to the 
training requirements 
for a C10 level 
Trade Certificate 
Production/Engineer- 
ing Certificate III 

Production/Engineer- 
ing Certificate II 

Production/Engineer- 
ing Certificate I 

In-house Training 
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Wage Group Classification Title Minimum Training 
Requirement 

C14 Engineering Up to 38 hours' induc- 
Employee— tion training 
Level I 

Wage Group €14 
Engineering Employee—Level I 
(Relativity 78%) 
An employee who undertakes up to 38 hours' induction 

training which may include information on the enterprise, 
conditions of employment, introduction to supervisors and 
fellow employees, training and career path opportunities, 
plant lay-out, work and documentation procedures, occupa- 
tional health and safety, equal employment opportunity and 
quality control/assurance. 

An employee at this level performs routine duties 
essentially of a manual nature and to the level of his/her 
training and in addition— 

Performs general labouring and cleaning duties. 
Exercises minimal judgement. 
Works under direct supervision. 
Is undertaking structured training so as to perform 

work at C 13 level. 

Wage Group €13 
Engineering Employee—Level II 
(Relativity—82%) 
An employee who has completed up to three months' 

structured training in order to perform work within the scope 
of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at € 14 and to the level 
of training— 

Works under direct supervision, either individually 
or in a team environment. 

Understands and undertakes basic quality control/ 
assurance procedures including the ability to recognise 
basic quality deviations and faults. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

Repetitive work on automatic, semi-automatic or 
single purpose machines or equipment. 

Assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment. 

Basic soldering or butt and spot welding skills or 
cuts scrap with oxy-acetylene blow pipe. 

Uses selected hand tools. 
Cleans boilers. 
Assists in the provision of on-the-job training in 

conjunction with Tradespersons and supervises train- 
ees. 

Maintains simple records. 
Uses hand trolleys and pallet trucks. 

Wage Group €12 
Engineering Employee—Level III(Relativity—87.4%) 
An employee who has completed an Engineering Certifi- 

cate I or equivalent training to enable work to be performed 
within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C 13 and in addition— 

Is responsible for the quality of his/her own work, 
subject to routine supervision. 

Works under routine supervision, either individually 
or in a team environment. 

Exercises discretion within the levels of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

Operates flexibly between assembly stations. 

Operates machinery and equipment which requires 
exercising skills and knowledge beyond that of an 
employee at Level €13. 

Non-trade engineering skills. 
Basic tracing and sketching skills. 
Receiving, despatching, distributing, sorting, check- 

ing, packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), documenting and recording of goods, 
materials and components. 

Basic inventory control in the context of a produc- 
tion process. 

Basic keyboard skills. 
Advanced soldering techniques. 
Attends to boilers. 
Operation of mobile equipment including forklifts, 

hand trolleys, pallet trucks, overhead cranes and winch 
operation. 

Ability to measure accurately. 
Assists one or more tradespersons. 
Welding which requires the exercise of knowledge 

and skills above Level €13. 

Wage Group €11 
Engineering Employee—Level IV 
(Relativity—92.4%) 
An employee who has completed an Engineering Certifi- 

cate II or equivalent training to enable work to be performed 
within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of an employee at C 12 to the level of 
training— 

Works from complex instructions and procedures. 
Assists in the provision of on-the-job training to a 

limited degree. 
Co-ordinates work in a team environment or works 

individually under general supervision. 
Is responsible for assuring the quality of his/her own 

work. 
Indicative of the tasks an employee at this level may 

perform are the following— 
Use of precision measuring instruments. 
Machine setting, loading and operation. 
Rigging (certificated). 
Responsibility for the operation and co-ordination of 

a store. 
Inventory and store control, including computer use. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Licensed and certified for forklift, engine and crane 

driving operations to a level higher than C 12. 
Knowledge of the employer's operations as it relates 

to production processes. 

Wage Group €10 
Engineering Tradesperson—Level I 
(Relativity 100%) 
An employee who holds a Trade Certificate or a 

Tradesperson's Rights Certificate as an— 
Engineering Tradesperson (Electrical/Electronics)— 

Level I; or 
Engineering Tradesperson (Mechanical)—Level I; 

or 
Engineering Tradesperson (Fabrication)—Level I; 
and is able to exercise the skills and knowledge of 

that trade. 
An Engineering Tradesperson—Level I works above 

and beyond an employee at C 11 and to the level of 
his/her training— 

Understands and applies quality control techniques. 
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Exercises good interpersonal and communication 
skills. 

Exercises keyboard skills at a level higher than C 11. 
Exercises discretion within the scope of this grade. 
Performs work under limited supervision, either 

individually or in a team environment. 
Operates all lifting equipment incidental to his/her 

work. 
Performs non-trade tasks incidental to his/her work. 
Performs work which, while primarily involving the 

skills of the employee's trade, is incidental or periph- 
eral to the primary task and facilitates the completion 
of the whole task. Such incidental or peripheral work 
would not require additional formal technical training. 

Is able to inspect products and/or materials for 
conformity with established operational standards. 

Production System Employee 
A production system employee is an employee who, 

while still being primarily engaged in engineering/produc- 
tion work applies the skills acquired through the successful 
completion of a trade certificate level qualification in the 
production, distribution, or stores functions according to the 
needs of the enterprise. 

A production system employee works above and beyond 
an employee at Cll and to the level of his/her training— 

Understands and applies quality control techniques. 
Exercises good interpersonal and communications 

skills. 
Exercises keyboard skills at a level higher than C11. 
Exercises discretion within the scope of this grade. 
Performs work under general supervision either 

individually or in a team environment. 
Able to inspect products and/or materials for 

conformity with established operational standards. 
Indicative tasks which an employee at this level may 

perform are as follows— 
Approves and passes first off samples and maintains 

quality of product. 
Works from production drawings, prints or plans. 
Operates, sets up and adjusts all production machin- 

ery in a plant including production process welding to 
the extent of his/her training. 

Can perform a range of engineering maintenance 
functions including: 

Removing equipment fastenings including use 
of destructive cutting equipment. 

Lubrication of production equipment. 
Running adjustments to production equipment. 
Operates all lifting equipment. 

Basic production scheduling and materials handling 
within the scope of the production process or directly 
related functions within raw materials/finished goods 
locations in conjunction with technicians. 

Understands and applies computer techniques as 
they relate to production process operations. 

First class engine drivers' certificate. 
High level of stores and inventory responsibility 

beyond the requirements of an employee at C11. 
Assists in the provision of on the job training in 

conjunction with tradespersons and trainers. 
Has a sound knowledge of the employer's operations 

as it relates to the production process. 

Wage Group C9 
Engineering Tradesperson—Level II 
(Relativity to CIO—105%) 
An Engineering Tradesperson—Level II is an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level II; or 

Engineering Tradesperson (Mechanical)—Level II; 
or 

Engineering Tradesperson (Fabrication)—Level 11; 
who has completed one of the following training 

requirements— 
three appropriate modules in addition to the training 

requirements for C 10 level; or 
three appropriate modules towards an Advanced 

Certificate; or 
three appropriate modules towards an Associate 

Diploma, 
as prescribed in the Implementation Manual. 
An Engineering Tradesperson—Level 11 works above and 

beyond a Tradesperson at CIO and to the level of his/her 
training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to the standards prescribed by the Implementa- 
tion Manual. 

Exercises discretion within the scope of this grade. 
Works under general supervision, either individually 

or in a team environment. 
Understands and implements quality control tech- 

niques. 
Provides trade guidance and assistance as part of a 

work team. 
Exercises trade skills relevant to specific require- 

ments of the enterprise at a level higher than 
Engineering Tradesperson—Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable the particular tasks to be 
performed. 

Wage Group C8 
Special Class Engineering Tradesperson—Level I 
(Relativity to C 10—110%) 
An employee who is a— 

Special Class Engineering Tradesperson (Electrical/ 
Electronics)—Level I; or 

Special Class Engineering Tradesperson (Mechan- 
ical)—Level I; or 

Special Class Engineering Tradesperson (Fabrica- 
tion)—Level I, 

who has completed the following training requirements— 
six appropriate modules in addition to the training 

requirements for a C 10 level; or 
six appropriate modules towards an Advanced 

Certificate; or 
six appropriate modules towards an Associate 

Diploma, 
as prescribed in the Implementation Manual. 
A Special Class Engineering Tradesperson—Level I 

works above and beyond a Tradesperson at C 9 and to the 
level of his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to the standards prescribed by the Implementa- 
tion Manual. 

Provides trade guidance and assistance as part of a 
work team. 

Assists in the provision of training in conjunction 
with supervisors and trainers. 

Understands and implements quality control tech- 
niques. 

Works under limited supervision, either individually 
or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Exercises high precision trade skills using various 
materials and/or specialised techniques. 
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Performs operations on a CAD/CAM terminal in the 
performance of routine modifications to NC/CNC 
programmes. 

High voltage switching. 
Works on complex machinery and equipment which 

utilises hydraulic and/or pneumatic principles and who, 
in the course of such work, is required to read and 
understand hydraulic and/or pneumatic circuitry which 
controls fluid power systems; or 

Works on complex or intricate electrical circuitry 
which involves examining, diagnosing and modifying 
systems comprising interconnected circuits. 

Wage Group C7 
Special Class Engineering Tradesperson—Level II 
(Relativity to C 10—115%) 
An employee who is a— 

Special Class Engineering Tradesperson (Electrical/ 
Electronics)—Level II; or 

Special Class Engineering Tradesperson (Mechan- 
ical)—Level II; or 

Special Class Engineering Tradesperson (Fabrica- 
tion)—Level II; 

who has completed one of the following training 
requirements— 

three appropriate modules in addition to the training 
requirements for a C 8 level; or 

nine appropriate modules towards an Advanced 
Certificate; or 

nine appropriate modules towards an Associate 
Diploma, 

as prescribed in the Implementation Manual. 
An Engineering Tradesperson Special Class—Level II 

works above and beyond a Tradesperson at C 8 and to the 
level of his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to the standards prescribed by the Implementa- 
tion Manual. 

Is able to provide trade guidance and assistance as 
part of a work team. 

Provides training in conjunction with supervisors 
and trainers. 

Understands and implements quality control tech- 
niques. 

Works under limited supervision, either individually 
or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Works on machines or equipment which utilise 
complex electrical/electronic, mechanical, hydraulic 
and/or pneumatic circuitry and controls, or a combina- 
tion thereof. 

Works on machinery or equipment which utilises 
complex electrical/electronic circuitry and controls. 

Works on instruments which make up a complex 
control system which utilises some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples. 

Applies advanced computer numerical control tech- 
niques in machining or cutting or welding or fabrica- 
tion. 

Exercises intermediate CAD/CAM skills in the 
performance of routine modifications to programmes. 

Works on complex or intricate interconnected 
electrical circuits at a level above C 8. 

Works on complex radio/communication equipment. 
N.B. The Post Trade Certificate referred to in this 

definition is not directly comparable with existing post 
trade qualifications and the possession of such qualifi- 

cation does not in itself justify classification of a 
tradesperson to this level. 

Wage Group C6 
Advanced Engineering Tradesperson—Level I 
(Relativity to CIO—125%) 
An Advanced Engineering Tradesperson—Level I means 

an— 
Advanced Engineering Tradesperson 
(Electrical/Electronic)—Level I; or 
Advanced Engineering Tradesperson 
(Mechanical)—Level I; or 
Advanced Engineering Tradesperson 
(Fabrication)—Level I; 
who has completed— 

12 appropriate modules towards an Advanced 
Certificate; or 

12 appropriate modules towards an Associate 
Diploma; or 

Equivalent accredited training, 
prescribed in the Implementation Manual. 

An Advanced Engineering Tradesperson—Level I works 
above and beyond a Tradesperson at C7 and to the level of 
training— 

Undertakes quality control and work organisation at 
a level higher than C7. 

Provides trade guidance and assistance as part of a 
work team. 

Assists in the training of employees in conjunction 
with supervisors/trainers. 

Performs maintenance planning and predictive 
maintenance work other than in technical fields. 

Works under limited supervision, either individually 
or in a team environment. 

Prepares reports of a technical nature on specific 
tasks or assignments as directed. 

Exercises broad discretion within the scope of this 
level. 

The following are indicative of tasks which an 
employee at this level may perform, subject to the 
employee having the appropriate Trades and Post 
Trades Training to enable the particular tasks to be 
performed— 

Works on combinations of machines or equip- 
ment which utilises complex electronic, mechani- 
cal and fluid power principles. 

Works on instruments which make up a 
complex control system which utilise some 
combination of electrical, electronic, mechanical 
or fluid power principles and electronic circuitry 
containing complex analogue and/or digital con- 
trol systems utilising integrated circuitry. 

Application of computer integrated manufac- 
turing techniques involving a higher level of 
computer operating and programming skills than 
for Level C7. 

Works on various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
using integrated circuitry. 

Wage Group C5 
Advanced Engineering Tradesperson—Level II 
(Relativity to CIO—130%) 
An Advanced Engineering Tradesperson—Level II 

means an— 
Advanced Engineering Tradesperson 
(Electrical/Electronic)—Level II; or 
Advanced Engineering Tradesperson 
(Mechanical)—-Level II; or 
Advanced Engineering Tradesperson 
(Fabrication)—Level II; 
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who has completed— 
An Advanced Certificate; or 
15 modules or second year part time towards an 

Associate Diploma; or 
Equivalent accredited training, 

as prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level II works 

above and beyond a Tradesperson at C 6 and to the level of 
their training— 

Provides technical guidance or advice within the 
scope of this level. 

Prepares reports of a technical nature on specific 
tasks or assignments as directed, or within the scope of 
discretion at this level. 

Has an overall knowledge and understanding of the 
operating principle of the systems and equipment on 
which the Tradesperson is required to carry out his/her 
task. 

Assists in the provision of on-the-job training in 
conjunction with supervisors and trainers. 

The following are indicative of the tasks an employee at 
this level may perform, subject to the employee having the 
appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed— 

Through a systems approach is able to exercise high 
level diagnostic skills on complex forms of machinery, 
equipment and instruments which utilise some combi- 
nation of electrical, electronic, mechanical or fluid 
power principles. 

Sets up, commissions, maintains and operates 
sophisticated maintenance, production and test equip- 
ment and/or systems involving the application of 
computer operating skills at a higher level than C6. 

Works on various forms of machinery and equip- 
ment electronically controlled by complex digital 
and/or analogue control systems using integrated 
circuitry. 

Works on complex electronics or instruments or 
communications equipment or control systems which 
utilise electronic principles and electronic circuitry 
containing complex analogue and/or digital control 
systems using integrated circuitry. 

(3) Provided that the classification structure and 
definitions contained in subclause (2) hereof do not 
apply to employees employed by the Building Manage- 
ment Authority. 

4. Clause 14.—Overtime. Delete paragraphs (e) and (h) 
of subclause (3) of this clause and insert in lieu thereof the 
following respectively; 

(e) Subject to the provisions of paragraph (f) of this 
subclause, an employee required to work overtime 
for more than one hour shall be supplied with a 
meal by the employer or be paid $6.20 for a meal, 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required he/she 
shall be supplied with each such meal by the 
employer or be paid $4.30 for each meal so 
required. 

(h) An employee required to work continuously from 
12 midnight to 6.30 a.m. and ordered back to work 
at 8.00 a.m. the same day shall be paid $2.90 for 
breakfast. 

5. Clause 17:—Special Rates and Provisions. Delete this 
clause and insert in lieu thereof the following: 

17.—Special Rates and Provisions. 
(1) Height Money— 
An employee shall be paid an allowance of $1.57 for each 

day work is carried out at a height of 15.5 metres or more 
above the nearest horizontal plane, but this provision does 
not apply to linespersons nor to riggers and splicers on ships 
or buildings. 

(2) Dirt Money— 
Dirt Money of 33 cents per hour shall be paid as follows; 

(a) To employees employed on hot or dirty locomo- 
tives, or stripping locomotives, boilers, steam, 
petrol, diesel or electric cranes, or when repairing 
Babcock and Wilcox or other stationary boilers on 
site (except repairs on bench to steam and water 
mounting), or when repairing the conveyor gear 
in conduit of power houses and when repairing or 
overhauling electric or steam pile-driving ma- 
chines and boring plants. 

(b) Bitumen Sprayers—Large Units: 
(i) To employees whilst engaged on work 

appertaining to the spraying of bitumen but 
exclusive of the standard chassis engine from 
the front end of the main tank to the back end 
of the plant. Provided that work on the 
compressor and its engine shall not be 
subject to dirt money. 

(ii) To motor mechanics in the motor section for 
all work performed on the standard chassis 
from and including the sump to the rear end 
of the chassis, but excluding the engine and 
parts forward thereto unless the work is of a 
specially dirty nature, where clothes are 
necessarily unduly soiled or injured by the 
nature of the work done. Provided that to 
employees engaged as above on sprays of the 
Bristow type, dirt money of 36 cents per hour 
shall be paid. 

(c) Bitumen Sprayers—Small Units: 
(i) To employees for work done on main tank, 

its fittings, pump and spray arms. 
(ii) To motor mechanics on work from and 

including the sump to the rear end of the 
chassis, but excluding the engine and parts 
forward thereto unless the work is of a 
specially dirty nature where clothes are 
necessarily unduly soiled or injured by the 
nature of the work done. 

(d) To employees on all other dirty tar sprays and 
kettles. 

(e) Diesel Engines—Work on engines or on gear box 
attached to engines but excluding work on rollers 
(wheels) on which a diesel powered roller travels. 

(f) Dirt Money shall only be paid during the stages 
of dismantling and cleaning and shall not cover 
employees who receive portions of the work after 
cleaning has taken place. 

(g) Notwithstanding anything contained in the forego- 
ing provisions, dirt money shall not be paid unless 
the work is of an exceptionally dirty nature where 
clothes are necessarily unduly soiled or injured by 
the nature of the work done. 

(3) Confined Space— 
39 cents per hour extra shall be paid to any employee 

working in any place the dimensions of which necessitate 
the employee working in an unusually stooped or otherwise 
cramped position, or where confinement within a limited 
space is productive of unusual discomfort. 

(4) Any employee actually working a pneumatic tool of 
the percussion type shall be paid 19 cents per hour extra 
whilst so engaged. 

(5) Hot Work— 
An employee shall be paid an allowance of 33 cents per 

hour while working in the shade in any place where the 
temperature is raised by artificial means to between 46.1 and 
54.4 degrees Celsius. 

(6) (a) Where, in the opinion of the Board of Reference, 
the conditions under which work is to be 
performed are, by reason of excessive heat, 
exceptionally oppressive, the Board may— 

(i) fix an allowance, or allowances, not exceed- 
ing the equivalent of half the ordinary rate; 
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(ii) fix the period (including a minimum period) 
during which any allowance so fixed is to be 
paid; and 

(iii) prescribe such other conditions, relating to 
the granting of rest periods, as the Board sees 
fit. 

(b) The provisions of paragraph (a) of this subclause 
do not apply unless the temperature in the shade 
at the place of work has been raised by artificial 
means beyond 54.4 degrees Celsius. 

(c) An allowance fixed pursuant to paragraph (a) of 
this subclause includes any other allowance which 
would otherwise be payable under this clause. 

(7) Boiler Work— 
An employee required to work in a boiler which has not 

been cooled down shall be paid at the rate of time and 
one-half for each hour or part of an hour so worked in 
addition to any allowance to which he/she may be entitled 
under subclauses (2) and (3) of this clause. 

(8) Any employee working in water over his/her boots or, 
if gumboots are supplied, over the gumboots, shall be paid 
an allowance of 86 cents per day. 

(9) Employees using Anderson-Kerrick steam cleaning 
units or units of a similar type on cranes or other machinery 
shall be paid an allowance of 33 cents per hour. 

(10) Well Work— 
An employee required to enter a well nine metres or more 

in depth for the purpose in the first instance of examining 
the pump, or any other work connected therewith, shall 
receive an amount of $1.85 for such examination and 71 
cents per hour extra thereafter for fixing, renewing or 
repairing such work. 

(11) Ship Repair Work— 
Any employee engaged in repair work on board ships 

shall be paid an additional $3.40 per day for each day on 
which so engaged. 

(12) An employee shall, whilst working in double bottom 
tanks on board vessels, be paid an allowance of $1.33 per 
hour. 

(13) An employee shall, whilst using explosive powered 
tools, be paid an allowance of 11 cents per hour, with a 
minimum payment of 76 cents per day. 

(14) Abattoirs— 
An employee employed in and about an abattoir shall be 

paid an allowance calculated at the rate of $10.90 per week. 
The allowance shall be paid during overtime but shall not 
be subject to penalty additions. An employee receiving this 
allowance is not entitled to any other allowance under this 
clause. The allowance prescribed herein may be reduced to 
$10.00 with respect to any employee who is supplied with 
overalls by the employer. 

(15) Employees engaged on iron ore and manganese ore 
loading equipment at the Geraldton Harbour shall be paid 
an allowance of 34 cents per hour, with a minimum payment 
for four hours. 

(16) Morgues— 
An employee required to work in a morgue shall be paid 

34 cents per hour or part thereof in addition to the rates 
prescribed in this clause. 

(17) Special Rates Not Cumulative— 
Where more than one of the disabilities entitling an 

employee to extra rates exists on the same job the employer 
shall be bound to pay only one rate, namely—the highest for 
the disabilities so prevailing. 

Provided that this subclause shall not apply to confined 
space, dirt money, height money or hot work, the rates for 
which are cumulative. Provided further that this subclause 
shall not operate so as to prevent the payment of the 
allowance prescribed for ship repair work in addition to the 
extra rate prescribed for confined space (but only if the 
employer and the employee agree that the degree of 
discomfort is so exceptional as to warrant the payment of 
this extra rate in addition to the allowance for ship repair 
work) or for pneumatic tools, or boiler work. 

(18) The work of an electrical fitter shall not be tested by 
an employee of a lower grade. 

(19) An employee required to repair or maintain 
incinerators shall be paid $1.97 per unit. 

(20) Protective Equipment— 
(a) The employer shall make available a sufficient 

supply of protective equipment (as for example 
hand screens, goggles, glasses, gloves, aprons, 
leggings, gumboots and oilskins) for use by 
employees when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) Every employee shall sign an acknowledgement 
on receipt thereof, but such equipment shall at all 
times remain the property of the employer. 

(c) During the time the same are on issue to the 
employee he shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(d) No employee shall lend another employee any 
protective equipment issued to such first men- 
tioned employee, and if the same are lent both the 
lender and the borrower shall be deemed guilty of 
wilful misconduct. 

(e) Before any protective equipment which has been 
used by an employee is reissued by the employer 
to another employee it shall, where necessary, be 
effectively sterilised. 

(f) Protective cream shall be supplied to moulders 
when considered necessary by the employer. 

(21) (a) Subject to the provisions of this clause, an 
employee whilst employed on foundry work shall 
be paid a disability allowance of 23 cents for each 
hour worked to compensate for all disagreeable 
features associated with foundry work including 
heat, fumes, atmospheric conditions, sparks, 
dampness, confined space and noise. 

(b) The foundry allowance herein prescribed shall 
also apply to apprentices and unapprenticed 
juniors employed in foundries. Provided that 
where an apprentice is, for a period of half a day 
or longer, away from the foundry for the purpose 
of receiving tuition, the amount of foundry 
allowance paid to him shall be decreased propor- 
tionately. 

(c) The foundry allowance herein prescribed shall be 
in lieu of any payment otherwise due under this 
clause and does not in any way limit an 
employer's obligations to comply with all relevant 
requirements of Acts and Regulations relative to 
conditions in foundries. 

(d) For the purpose of this subclause foundry work 
shall mean: 

(i) Any operation in the production of castings 
by casting metal in moulds made of sand, 
loam, metal moulding composition or other 
material or mixture of materials, or by shell 
moulding, centrifugal casting or continuous 
casting; and 

(ii) Where carried on as an incidental process in 
connection with and in the course of produc- 
tion to which paragraph (i) of this definition 
applies, the preparation of moulds and cores 
(but not in the making of patterns and dies 
in a separate room), knock-out processes and 
dressing operations, but shall not include any 
operation performed in connection with: 
(aa) non-ferrous die casting (including grav- 

ity and pressure); 
(bb) casting of billets and/or ingots in metal 

mould; 
(cc) continuous casting of metal into billets; 
(dd) melting of metal for use in printing; and 
(ee) refining of metal. 
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(22) An electronics tradesperson, an electrician—special 
class, an electrical fitter and/or an armature winder or an 
electrical installer who holds in the course of employment 
may be required to use a current "A" grade or "B" grade 
licence issued pursuant to the relevant regulation in force on 
the 28th day of February, 1978 under the Electricity Act 
1948 shall be paid an allowance of $13.20 per week. 

(23) Where an employee is engaged in a process involving 
asbestos and is required to wear protective equipment, ie. 
respiratory protection in the form of a high efficiency class 
H paniculate respirator and/or special clothing, a disability 
allowance of 42 cents per hour shall be paid for each hour 
or part thereof that such employee is so engaged. 

(24) Towing Allowance: A Level 1, 2 or 3 Tradesperson 
who drives a tow truck towing an articulated bus in traffic 
shall be paid an allowance of $3.00 per shift when such 
duties are performed. This allowance shall be payable 
irrespective of the time such work is performed and is not 
subject to any premium of penalty additions. 

(25) For employees employed in the painting branch of 
Transperth, washing facilities and soap suitable as a solvent 
for paint mixtures, shall be provided in some convenient 
place for use by such employees before meals and after 
finishing work each day. 

(26) First Aid Allowance: An employee, holding either 
a Third Year First Aid Medallion of the St. John Ambulance 
Association or a "C" Standard Senior First Aid Certificate 
of the Australian Red Cross Society, appointed by the 
employer to perform first aid duties, shall be paid $6.40 per 
week in addition to his/her ordinary rate. 

(27) Polychlorinated Biphenyls: 
Employees required to remove or handle equipment or 

fittings containing polychlorinated biphenyls (PCBs) for 
which protective clothing must be worn shall, in addition to 
the rates and provisions contained in this Clause, be paid an 
allowance of $1.33 per hour whilst so engaged. 

(28) Nominee Allowance: 
A licenced electrical fitter or installer, who acts as a 

nominee for an electrical contractor, shall be paid an 
allowance of $5.10 per week. 

(29) Nominee Allowance (Transperth): 
Notwithstanding the provisions of subclause (28) hereof, 

a licenced electrical fitter or installer, who acts as a nominee 
for an electrical contractor at Transperth, shall be paid an 
allowance of $9.40. 

(30) Hospital Environment Allowance: 
Notwithstanding the provisions of this clause, the 

following allowances shall be paid to maintenance employ- 
ees at the hospitals listed hereunder. 

(a) (i) $9.20 per week for work performed in a 
hospital environment; and 

(ii) $3.20 per week for disabilities associated 
with work performed in difficult access 
areas, tunnel complexes and areas with great 
temperature variation at— 

Princess Margaret Hospital 
King Edward Memorial Hospital 
Sir Charles Gairdner Hospital 
Royal Perth Hospital 
Fremantle Hospital 

(b) $6.20 per week for work performed in a hospital 
environment at— 

Kalgoorlie Hospital 
Osbome Park Hospital 
Albany Hospital 
Bunbury Hospital 
Geraldton Hospital 
Mt. Henry Hospital 
Northam Hospital 
Swan Districts Hospital 
Perth Dental Hospital 
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(c) $4.40 per week for work performed in a hospital 
environment at— 

Bentley Hospital 
Derby Hospital 
Narrogin Hospital 
Port Hedland Hospital 
Rockingham Hospital 
Sunset Hospital 
Armadale Hospital 
Broome Hospital 
Busselton Hospital 
Carnarvon Hospital 
Collie Hospital 
Esperance Hospital 
Katanning Hospital 
Merredin Hospital 
Murray Hospital 
Warren Hospital 
Wyndham Hospital 

6. Clause 18.—Car Allowance. Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) A year, for the purpose of this clause, shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire For Use of Employee's 
Own Vehicle on Employer's Business. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Distance travelled each Over 1600 cc 1600cc 
Year of Employer's Business 2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 
Motor Cycle (in all areas) 17.1 cents per kilometre 

7. Clause 19.—Fares and Travelling Allowances. Delete 
paragraphs (a), (b) and (c) of subclause (1) of this clause and 
insert in lieu thereof the following respectively: 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$10.60 per day; 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
55 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) of this 
subclause work performed at places beyond a 60 
kilometre radius from the General Post Office, 
Perth shall be deemed to be distant work unless 
the employer and the employee with the consent 
of the Union, agree in any particular case that the 
travelling allowance for such work shall be paid 
under this clause in which case an additional 
allowance of 55 cents per kilometre shall be paid 
for each kilometre in excess of the 60 kilometre 
radius. 

8. Clause 20.—Distant Work—Construction. Delete 
subclauses (6) and (7) of this clause and insert in lieu thereof 
the following respectively: 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $21.90 for any weekend that he/she returns to 
home from the job but only if— 

(a) the employer or his/her agent is advised of 
the intention not later than the Tuesday 
immediately preceding the weekend in which 
the employee so returns; 

(b) he/she is not required to work during that 
weekend; 

(c) the employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by the employer, is required to live more 
than eight hundred metres from the job, he/she 
shall be provided with suitable transport to and 
from that job or be paid an allowance of $9.60 per 
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day provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

9. Clause 23.—Annual Leave. Immediately following 
subclause (17) of this clause add a new subclause as follows: 

(18) (a) In addition to the leave prescribed in this 
clause, an extra five working days as annual 
leave shall be available to employees work- 
ing north of the 26° parallel. This additional 
entitlement shall be available on completion 
of each year of continuous service in the 
region. 

(b) The additional leave available in paragraph 
(a) hereof shall be applied under the same 
conditions provided in this clause, with the 
exception of the loading prescribed in sub- 
clause (1) hereof which will not apply to the 
extra five days of leave. 

10. Clause 25.—Long Service Leave. 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) Subject to the provisions of this clause the long 

service leave provisions set out in Volume 66 of 
the Western Australian Industrial Gazette, at 
pages 319 to 321 inclusive, shall apply to 
employees covered by this award. 

B. Immediately following subclause (4) of this clause 
insert a new subclause as follows: 

(5) An employee may choose to take long service 
leave as an entitlement to 26 weeks of leave at half 
pay. In calculating the rate of pay to apply in such 
an instance, the provisions of subclause (14) of the 
General Order, referred to in subclause (1) hereof, 
shall apply. 

11. Clause 37.—Structural Efficiency. Delete subclause 
(5) of this clause and insert in lieu thereof the following: 

(5) (a) (i) An agreed new wages and classification 
structure is comprised in Clause 5.— 
Classification Structure and Definitions 
of this award. In the transition to this 
new structure the parties at each enter- 
prise shall undertake appropriate con- 
sultation in accordance with subclause 
(2) of this clause. 

(ii) Employees will transfer to the new 
classification structure, without loss of 
pay, in accordance with subclause (5) of 
the First Schedule—Wages of this 
award which has Tined-up' old classifi- 
cations with the new levels. 

(iii) Existing allowances related to work 
performed and/or responsibilities are to 
be reviewed as part of the classification/ 
reclassification process. Where the 
work performed and/or responsibilities 
are contemplated in the definition for 
the classification/reclassification deter- 
mined in a particular case such allow- 
ances are to be abolished or phased out 
as appropriate. 

(b) In the event of a claim for reclassification to 
a higher level under the new structure on the 
ground that such employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other 
ground, the following principles shall apply. 

(i) The parties confirm that an agreed 
disputes avoidance procedure shall be 
followed. 

(ii) Agreed competency standards shall be 
established by the parties in conjunction 
with the relevant National and State 
Training Authorities for all levels in the 
new classification structure, described 
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in Clause 5.—Classification Structure 
and Definitions of this award, before 
any claims for reclassification are proc- 
essed. 

However, if at individual enterprises 
the relevant union or unions and the 
employer agree, a set of interim reclas- 
sification guidelines may be adopted. In 
the event of such guidelines being 
adopted, they will be used for reclassifi- 
cation purposes only and shall be super- 
seded by National competency stan- 
dards when they are available. 

(iii) An agreed accreditation authority may 
test the validity of an employee's claim 
for reclassification. 

(iv) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(c) The parties are committed to modernising the 
terms of this award and to addressing the 
issues associated with training. They shall 
adopt the use of the National Implementation 
Manual as soon as it becomes available. The 
Manual may, by agreement between the 
parties, be amended to meet requirements in 
the public sector. 

12. Clause 39.—Liberty to Apply. 
A. Delete this clause and insert in lieu thereof the 

following: 

39.—Liberty to Apply. 
(1) Should any oversight, omission or error arise in the 

consolidation of the Engineering Trades (Government) 
Award, 1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 
1962, with the Tool and Material Storemen (Education 
Department) Award 1975, No. 24 of 1974 and the Metal 
Trades (Metropolitan Perth Passenger Transport Trust) 
Award, No. 1 of 1974, there shall be liberty to apply to 
further amend the award to reflect the true intent of the 
parties. 

(2) With respect to subclauses (28) and (29) in Clause 
17.—Special Rates and Provisions of this award, the unions 
reserve the right to pursue a higher amount for a Nominee 
Allowance than currently specified. 

B. Immediately following this clause add the following 
new clauses respectively: 

40.—^Employees North of 26th Parallel— 
Travel Concession, Annual Leave. 

(1) Employees who work north of the 26th parallel shall 
be entitled to an annual leave travel concession, on an annual 
basis, for recreation leave. 

(2) Provided that the entitlement referred to in subclause 
(1) hereof shall only be available to employees who have 
worked continuously in the area for 12 months. 

(3) An employee may elect to proceed direct to any point 
south of the 26th parallel in Western Australia, provided that 
travel will only be approved to a point not further south than 
Perth; provided further that where special circumstances 
exist, approval may be given for the concession to apply to 
other destinations. 

(4) The concession shall be available in the following 
manner— 

(a) a return air fare for the employee and his/her 
dependants to Perth; or 

(b) full motor vehicle allowance for the car trip at the 
rates prescribed in Clause 18.—Car Allowance of 
this award, provided that reimbursement shall not 
exceed the cost of a return air fare to Perth for the 
employee and dependants. 

(5) An employee, who has less than 12 months of service 
in the abovementioned area and who is required to proceed 
on annual leave to suit the convenience of the employer, 
shall be entitled to the provisions of subclause (4) hereof. 



(6) Paid Travelling Time 
(a) In the case of travel as described in paragraph (a) 

of subclause (4) hereof, one day, each way, 
travelling time shall be paid for as though worked. 

(b) In the case of travel as described in paragraph (b) 
of subclause (4) hereof, employees shall be 
entitled to the following travelling time, paid for 
as though worked— 

(i) employees stationed north of the 20th degree 
parallel—2.5 days each way; or 

(ii) for the remainder—two days each way. 
(7) The mode of travel shall be at the discretion of the 

employer. 
(8) A travel concession, not utilised within 12 months of 

becoming due, will lapse. 

41.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gramme, organisation, structure or technology that 
are likely to have "significant effects" on 
employees, the employer shall notify the employ- 
ees who may be affected by the proposed changes 
and their union or unions. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's work force or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for re-training or transfer of employees to 
other work or locations and the re-structuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein, an alteration shall be deemed 
not to have "significant effects". 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions inter alia, the 
introduction of the changes referred to in sub- 
clause (l)hereof, the effects the changes are likely 
to have on employees, measures to avert or 
minimise adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by the employees and/or their 
unions in relation to the changes. 

(b) Discussion shall commence as soon as practicable 
after a firm decision has been made by the 
employer to make the changes referred to in 
subclause (1) hereof. 

(c) For the purpose of such discussion, the employer 
shall provide to the employees concerned and their 
union or unions, all relevant infonnation about the 
changes including the nature of the changes 
proposed, the expected effects of the changes on 
employees and any other matters likely to affect 
employees, provided that any employer shall not 
be required to reveal confidential information, the 
disclosure of which would be inimical to the 
employer's interests. 

42.—Jury Service. 
(1) (a) An employee required to serve on a jury shall, as 

soon as possible after being summonsed to serve, 
notify the employer. 

(b) The summons to serve must be produced when 
making application to obtain leave for jury 
service. 

(2) (a) An employee required to serve on a jury shall be 
granted leave of absence by the employer, without 
loss of pay, but only for the period required to 
enable the employee to carry out his/her duties as 
a juror. 

(b) Any fees paid to an employee for jury service shall 
be refunded to the employer. 
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(c) Where jury service is required while an employee 
is on any form of paid leave, such leave will not 
be reinstated. 

(3) An employee must return to duty immediately upon 
being discharged from jury service, if such release occurs 
during normal working hours. 

(4) The conditions specified in subclauses (1) to (3) hereof 
shall also apply where an employee is required as a Crown 
Witness during normal working hours. 

43.—Adoption Leave. 
(1) For the purposes of this clause— 

(a) "Adoption" shall have the same meaning as that 
contained under the Adoption of Children Act 
1986. 

(b) "Child" refers to a person under the age of five 
years who has not previously lived continuously 
with the employee concerned for a period of six 
months. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a parent, a spouse of a 
parent, or other relative being a grandparent, 
brother, sister, aunt or uncle (whether of whole 
blood or half blood or by marriage). 

(d) An employee shall include a part-time employee 
but shall not include an employee engaged in 
casual or seasonal work. 

(e) "Adoption leave" shall mean unpaid adoption 
leave. 

(2) Eligibility for Adoption Leave 
An employee shall, upon production to the employer of— 

(a) notification from the principal of an authorised 
private adoption agency of die presumed date of 
placement of the chUd for adoption purposes; or 

(b) notification from the Director General of the 
Department for Community Services confirming 
that the employee is to have custody of the child 
pending application for an adoption order, 

be entitled to adoption leave, provided that the 
employee has had not less than 12 months of 
continuous service with that employer immediately 
preceding the date upon which the adoption leave 
commences. 

(3) Period of Leave and Commencement of Leave 
(a) Subject to this subclause and subclause (7) hereof, 

the period of adoption leave shall be for an 
unbroken period of up to 52 weeks but ceasing, in 
any event, when the child attains the age of five 
years. 

(b) Upon receiving notice of approval for adoption 
purposes, an employee shall notify the employer 
of the approval and within one month of such 
approval the employee shall further notify the 
employer of the period of adoption leave which is 
proposed. In the case of a relative adoption, the 
employee shall notify as aforesaid upon deciding 
to take a child into custody pending an application 
for an adoption order. 

(c) An employee shall not be entitled to adoption 
leave before completion of not less than 12 
months' continuous service with the employer 
immediately preceding the date the said leave 
commences. 

(d) An employee shall, as soon as becoming aware of 
the presumed date of placement of a child for 
adoption purposes, but not later than four weeks 
before such placement, give notice in writing to 
the employer of such date and of the date of the 
commencement of adoption leave and the period 
of adoption leave to be taken. 

(e) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice, in accordance with paragraph (d) 
hereof, if such failure is occasioned by the 
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requirement of an adoption agency to accept 
earlier placement of a child. 

(4) Sharing of Leave 
Parents who are both employees of a public authority/ 

authorities may share the leave prescribed herein, subject to 
the following— 

(a) Both employees are not to be granted leave at the 
same time. 

(b) The leave granted to both employees in aggregate 
shall not exceed 52 weeks. A Chief Executive 
Officer, before granting adoption leave, may 
request the employee to provide a statutory 
declaration to the effect that no other employee is 
concurrently seeking adoption leave with respect 
to the same child. 

(c) Where one adoptive parent has proceeded on 
adoption leave and the other adoptive parent 
(hereinafter called the second parent) wishes to 
share adoption leave in respect of the same child, 
the second parent shall notify the employer in 
writing of the date the first parent intends to cease 
adoption leave and the name of the employer of 
the first parent. Such notice to the employer shall 
be given at least 14 days prior to the date upon 
which the second employee intends to commence 
adoption leave. 

(5) Variation of Period of Adoption Leave 
(a) Provided the addition does not extend the adop- 

tion leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice,, in writing, stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing, stating the 
period by which the leave is to be shortened. 

(6) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes, with an employee then on adoption 
leave, does not proceed or continue, the employee 
shall notify the employer forthwith and the 
employer shall nominate a time, not exceeding 
four weeks from receipt of notification, for the 
employee's resumption of work. 

(7) Special Leave 
The employer shall grant, to any employee who is seeking 

to adopt a child, such unpaid leave, not exceeding two days, 
as required by the employee to attend any compulsory 
interviews or examinations which are necessary as part of 
the adoption procedure. Where paid leave is available to the 
employee, the employer shall have the option of paying the 
employee out of such available leave. 

(8) Adoption Leave and Other Entitlements 
Provided the aggregate of leave, including adoption leave, 

does not exceed 52 weeks— 
(a) An employee may, in lieu of or in conjunction 

with adoption leave, take any accumulated annual 
leave or long service leave, or any part thereof. 

(b) Paid sick leave or other paid authorised award 
absences, excluding annual leave or long service 
leave, shall not be available to an employee during 
absence on adoption leave. 

(9) Effect of Adoption Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on adoption leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of any relevant award or agreement. 

(10) Termination of Employment 
(a) An employee on adoption leave may resign at any 

time during the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the grounds of an application 
to adopt a child, or absence on adoption leave, but 
otherwise the rights of an employer in relation to 
termination of employment are not hereby af- 
fected. 

(11) Return to Work After Adoption Leave 
(a) An employee shall give the employer at least four 

weeks' notice in writing prior to returning to work 
from a period of adoption leave. 

(b) An employee, upon expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position held immediately before proceed- 
ing on adoption leave. Where such position no 
longer exists, but there are other positions availa- 
ble for which the employee is qualified and 
capable of performing, the employee shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of the former 
position. 

(12) Replacement of Employees 
(a) A "replacement employee" is an employee 

specifically engaged as a result of an employee 
proceeding on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, that employee shall 
be informed of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred, 
in order to replace an employee on adoption leave, 
the employer shall inform that person of the 
temporary nature of the promotion or transfer and 
of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause until 
completion of the 12 months period of qualifying 
service. 

(13) Effect of Adoption Leave on Accrued Day(s) Off 
(a) When an employee proceeds on adoption leave 

there will not be any accrual towards a rostered 
day off as prescribed in Clause 13.—Hours of 
Duty of this award. 

(b) When an employee proceeds on adoption leave, 
the employer may pay an employee the amount of 
hours accrued towards a rostered day off, as 
prescribed in Clause 13.—Hours of Duty of this 
award. 

44.—Defence Force Training Leave. 
(1) Subject to departmental approval and convenience, 

leave of absence may be granted to an employee who is a 
volunteer member of the Defence Forces or the Cadet Force 
for the purpose of attending an annual camp of continuous 
training, additional approved camp or course of instruction, 
subject to the conditions set out hereunder. 

(2) (a) An employee may be granted two weeks of special 
leave on full pay in each period of 12 months 
commencing on 1 July each year. Two weeks 
means, in the case of five day a week employees, 
ten days and, in the case of six day a week 
employees, 12 days' pay. 
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(b) If the Officer in Charge of a unit certifies that it 
is essential for an employee to be at the camp in 
an advance or rear party, a maximum of four extra 
days on full pay may be granted in the 12 month 
period. 

(3) (a) In addition to leave granted under subclause (2) 
of this clause, further leave for the purpose of 
attending an additional approved camp or course 
of instruction may be granted as leave without pay 
and the difference between civil and Defence 
Forces pay made up. 

(b) In calculating Defence Forces pay for additional 
camps or courses, weekends and holidays should 
be excluded so that employees will have the 
benefit of any pay with respect of these days. 
Evidence must be submitted to the employer of the 
necessity for attendance at such extra camps or 
courses of instruction. 

(4) Employees who are members of the Defence Forces 
and the Cadet Force may only be granted leave for 
attendance at one annual camp of continuous training and 
one additional approved camp or course of instruction. 

13. First Schedule—Wages. Delete this Schedule and 
insert in lieu thereof the following: 

First Schedule—Wages. 
(1) Subject to this Schedule, an adult employee in a 

classification specified in the table set out in subclause (2) 
hereof (other than an apprentice or an employee of the 
Building Management Authority) shall be paid at the 
respective award wage rate per week assigned to that class 
of work. 

The all purpose hourly rate for this award shall be l/38th 
of the total rate prescribed herein. 

(2) Classification $ 
C5 Advanced Engineering 

Tradesperson—Level 11 566.80 
C6 Advanced Engineering 

Tradesperson—Level I 545.00 
C7 Engineering Tradesperson 

Special Class—Level II 501.40 
C8 Engineering Tradesperson 

Special Class—Level I 479.60 
C9 Engineering Tradesperson— 

Level II 457.80 
C10 Engineering Tradesperson— 

Level I Production Systems 
Employee 436.00 

C11 Engineering Employee— 
Level IV 402.90 

C12 Engineering Employee— 
Level III 381.10 

C13 Engineering Employee—Level II 357.50 
C14 Engineering Employee—Level I 340.10 

(3) Transitional Arrangements 
(a) Notwithstanding the wage rates contained in 

subclause (2) hereof, existing employees em- 
ployed in the classifications designated as C14, 
C13 and C11A who, prior to the commencement 
of the first pay period on or after the 27 August 
1992 received wages in excess of those contained 
in subclause (2) hereof shall, in addition to the 
rates specified therein, receive an additional 
all-purpose rate as follows: 

$ 
C14— Third year of service and 

above 5.90 
C13— First year of service 5.50 

Second year of service 4.40 
Third year of service and 
above 3.00 

C11A—First year of service 3.30 
Second year of service 3.00 
Third year of service and 
above 1.80 

These rates will not be increased for any reason 
and shall be absorbed when the rates in subclause 
(2) hereof are increased by any future wage 
movements. 

(b) Excepting employees of Transperth, employees 
engaged in the classifications previously desig- 
nated as C11C, C1 ID, C9, C8A, C8B, C6A, C6B 
and C6C shall, in substitution for the wage rates 
contained in subclause (2) hereof, receive a wage 
rate for the period 27 August 1992 to 26 February 
1993, as follows: 

S 
C11C 394.90 
CUD 393.90 
C9 450.50 
C8A 472.80 
C8B 469.10 
C6C 529.30 
C6B 525.90 
C6A 522.40 

On 27 February 1993 these wage rates will be 
replaced by those contained in subclause (2) 
hereof. 

Provided that the provisions of this paragraph 
do not apply to any employee who, after the 
commencement of the first pay period on or after 
the 27 August 1992 is reclassified to one of the 
classification levels listed above. 

(4) The classification prescribed in the relevant minimum 
rates award on which the rate prescribed for the key 
classification in this award is based, is the wage group C 10 
in the Metal Trades (General) Award No. 13 of 1965. 

(5) (a) In addition to the rates contained in subclauses (2) 
and (3) hereof, employees designated in classifica- 
tions C14 to C7 inclusive shall receive an all 
purpose industry allowance of $10.30. 

(b) This allowance will be paid in two instalments, as 
follows: 

(i) $5.20 of the allowance shall be paid after the 
first 12 months of Government service; and 

(ii) the remaining $5.10—totalling $10.30— 
shall be paid on completion of 24 months of 
Government service. 

(c) The industry allowance shall be adjusted in 
accordance with any movements to the wage 
prescribed in subclause (2) hereof, as follows: 

(i) the increase shall apply to the 'plus 24 
months of service' rate; 

(ii) the increase is to be rounded to the nearest 
ten cents; 

(iii) the rate is to be divided by two to calculate 
instalments in accordance with subparagra- 
phs (i) and (ii) of paragraph (b) hereof, 
provided that the instalment rates are not 
expressed in less than ten cent amounts; and 

(iv) in the event of such an equal division of the 
industry allowance not resulting in the rates 
being expressed in not less than ten cent 
amounts, as provided in subparagraph (iii) 
hereof, the division shall be unequal and 
weighted to the 12 months' service in- 
stalment. 

(6) The classifications prescribed in subclause (3) hereof 
include persons previously engaged as follows: 

C6 Advanced Engineering Tradesperson Level I— 
Electronics Tradesperson—Groups A, B and C 
Instrumentation and Control Tradesperson— 
Groups A, B and C. 

C8 Engineering Tradesperson—Special Class Level 
I— 

A Electrician—Special Class 
Mechanical Tradesperson—Special Class 
Instrument Tradesperson—Complex Sys- 
tems 
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B Pattern Maker 
Tool Maker 
Scientific Instrument Maker and Repairer 
District Electrical Technician 

C9 Engineering Tradesperson—Level II— 
Tradesperson with marking off responsibilities 
Welder—Special Class 

CIO Engineering Tradesperson—Level n— 
Automotive Electrical Fitter 
Blacksmith 
Brass Finisher 
Driller using Asquith or Tullis radial drills 
Driller using borer or cutter bar 
Electrical Fitter and/or Armature Winder 
Electrical Installer 
First Class Machinist 
Fitter 
Installer—low voltage equipment 
Linesperson—Grade 1 
Motor Mechanic 
Moulder 
Plant Mechanic 
Radio and Television Serviceperson 
Refrigeration Fitter 
Turner and/or Iron Machinist 
Welder—First Class 

Cll Engineering Employee—Level I¥— 
A Certified Rigger and Splicer or Scaffolder on 

ships and buildings 
Linesperson—Grade 2 

B Rigger and Splicer or Scaffolder, other than 
certificated, on ships and buddings 
Tool and Material Storeperson (Education 
Department) 

C Certified Electrical Overhead Crane Driver 
Cycle (Other than Motor) Mechanic 
Driller using Swift Machine 
Fumaceperson (Iron) 
Rigger and Splicer or Scaffolder (Other than 
on ships and buildings) 
Tool and Material Storeperson (Education 
Department) 

D Fumaceperson (Brass) 
Tool Storeperson 
Tool and Material Storeperson (Education 
Department) 

C12 Engineering Employee—Level III— 
Annealing Stove Attendant 
Bolt Machinist 
Casting Dresser 
Crane Attendant 
Cycle (Other than Motor) Mechanic's Assistant 
Driller 
Screwer 
Shearer 
Welder—Second Class 

C13 Engineering Employee—Level II— 
Fumaceperson's Assistant 
Process Worker 
Shot Blast/Sand Dresser 
Trades Assistant 
Welder—Fourth Class 

CM Engineering Employee—Level I— 
Labourer 

(7) Casual Employees 
An employee who is engaged to work for less than five 

consecutive days shall be paid 20% of the ordinary rate in 
addition to the ordinary rate for the class of work performed. 

(8) (a) Leading Hands 

A tradesperson placed in charge of three or 
more other employees shall, in addition to the 
ordinary rate, be paid per week— 

If placed in charge of not less 
than three and not more than ten 
other employees 16.60 

If placed in charge of more than 
ten and not more than 20 other 
employees 25.40 

If placed in charge of more than 
20 other employees 32.70 

(b) Any tradesperson moulder employed in a foundry 
where no other jobbing moulder is employed shall 
be paid at the rate prescribed for leading hands in 
charge of not less than three and not more than ten 
other employees. 

(c) A Certificated Rigger or Scaffolder on ships and 
buildings, other than a Leading Hand, who. in 
compliance with the provisions of the Occupa- 
tional Health, Safety and Welfare Act and 
Regulations 1988, is responsible for the supervi- 
sion of not less than three other employees, shall 
be deemed to be a Leading Hand and be paid at 
the rate prescribed for a Leading Hand in charge 
of not less than three and not more than ten other 
employees. 

(d) In addition to any rates to which an employee may 
be entitled under this clause a Mechanic-in- 
Charge, employed by the Department of Conser- 
vation and Land Management in the following 
towns, shall be paid per week— 

$ 
Manjimup, Collie 40.80 

Harvey, Dwellingup, Mundaring, 
Yanchep 20.40 

Ludlow, Nannup, Margaret River, 
Kirup, Walpole, Pemberton 10.20 

Jarrahdale 10.20 

(9) Apprentices 

(a) The weekly wage rate shall be a percentage, as 
hereunder, of the tradesperson's rate: 

Five Year Term— 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term— 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

Three and a Half Year Term— 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 

Three Year Term— 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purposes of this subclause, "Tradesper- 
son's Rate" means the rate of pay prescribed for 
an employee classified as Engineering Tradesper- 
son Level 1 in subclause (2) hereof. 
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(10) Construction Allowance 
(a) In addition to the appropriate rate of pay pre- 

scribed in subclause (1) hereof, an employee shall 
be paid— 

(i) $29.40 per week if engaged on the construc- 
tion of a large industrial undertaking or any 
large civil engineering project; 

(ii) $26.40 per week if engaged on a multi-storey 
building but only until the exterior walls have 
been erected, the windows completed and a 
lift made available to carry the employee 
between the ground floor and the floor upon 
which he/she is required to work. A "multi- 
storey building" is a building which, when 
completed, will consist of at least five stories. 

(iii) $15.60 per week if engaged otherwise on 
construction work falling within the defini- 
tion of construction work in Clause 5.— 
Classification Structure and Definitions of 
this award. 

(b) Any dispute as to which of the aforesaid allow- 
ances applies to particular work shall be deter- 
mined by the Board of Reference. 

(c) Any allowance paid under this subclause includes 
any allowance otherwise prescribed in Clause 
17.—Special Rates and Provisions of this award. 

(11) Tool Allowance 
(a) Where the employer does not provide a tradesper- 

son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of work as a tradesperson or as an 
apprentice, the employer shall pay a tool allow- 
ance of— 

(i) $9.20 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage 

which appears against the relevant year of 
apprenticeship in subclause (5) of this Sched- 
ule, 

for the purpose of such tradesperson or appren- 
tice supplying and maintaining tools ordinarily 
required in the performance of work as a 
tradesperson or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
hereof shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Schedule. 

(c) An employer shall provide, for the use of 
tradespersons or apprentices, all necessary power 
tools, special purpose tools and precision measur- 
ing instruments. 

(d) A tradesperson or an apprentice shall replace or 
pay for any tools supplied by the employer, if lost 
through the negligence of such employee. 

(12) Drilling Allowance 
A driller using a Herbert two-spindle sensitive machine 

to drill to a marked circumference shall be paid an additional 
$1.50 per hour whilst so engaged. 

(13) An engineering employee who is not protected from 
flying shot and sand by a properly enclosed cabin shall 
receive a weekly allowance to increase his/her wage to an 
amount not less than that received by a Cll Engineering 
Employee—Level IV. 

14. Third Schedule—Memoranda of Agreement. Immedi- 
ately following Clause (16) of Part B—Provisions Applying 
to Employees Employed by Transperth of this Schedule, add 
a new Clause (17) as follows: 

(17) Tradespeople who are required to operate as an 
Inspector of Components (gearbox, unit repair or electron- 
ics) or to operate a Dynometer shall, in addition to their 
weekly rate of pay receive an all purpose payment of $16.60 
per week whilst carrying out the actual duties. 

15. Fourth Schedule—Classification Structure. 
A. Delete this Schedule and insert in lieu thereof the 

following: 
Fourth Schedule—Definitions of Previous Classifications. 

(1) "Motor Mechanic" means an employee engaged in 
assembling (except for the first time in Australia), making, 
repairing, altering or testing the metal parts (including 
electric) of the engines or chassis of motor vehicles other 
than motor cycles. 

(2) "Process Worker'' means an employee engaged on 
repetition work on any automatic, semi-automatic, or single 
purpose machine, or any machine fitted with jigs, gauges, 
or other tools, rendering operations mechanical, or in the 
assembling of parts of mechanical appliances or other 
metallic articles so made, or any repetitive hand processes. 

(3) "Toolmaker" means a tradesperson making and/or 
repairing any precision tool, gauge, die or mould to be 
affixed to any machine, who designs or lays out his/her work 
and is responsible for its proper completion. 

(4) "Welder—Special Class" means a tradesperson using 
electric arc and/or oxy-acetylene equipment and who is 
required to, and is competent to, apply general trade 
experience in welding all the following classes of metals: 
mild steel, stainless steel, cast iron, aluminium, copper, 
brass, die cast metal and magnesium. 

(5) "First-Class Welder" means an employee using 
oxy-acetylene, electric arc or petrol or coal gas blow pipe 
on any work other than that of a Second, Third or Fourth 
Class Welder as defined. 

(6) "Second-Class Welder" means an employee who— 
(a) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting-up of which he/she is not responsible; or 
(d) operates a profile cutting or a straight line cutting 

machine. 
(7) "Third-Class Welder" means an employee who uses 

any of the foregoing types of welding apparatus in tacking 
preparatory to the completion of work by any other 
employee. 

(8) "Fourth-Class Welder" means an employee using an 
electric spot or butt-welding machine, or cutting scrap with 
oxy-acetylene blow pipe, petrol or coal gas blow pipe. 

(9) "Electrician—Special Class" means, subject to 
paragraph (c) hereunder, an electrical fitter or electrical 
installer who— 

(a) (i) has satisfactorily completed a prescribed post 
trade course in industrial electronics; or 

(ii) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work in or in connection with 
complicated or intricate circuitry, which 
work requires for its performance the stan- 
dard of knowledge referred to in paragraph 
(a) hereof; and 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising inter-connected circuits, 

but does not include such an employee unless 
the work on which he/she is engaged requires for 
its performance knowledge in excess of that 
gained by the satisfactory completion of the 
appropriate Technical College trade course. 

(c) For the purposes of this award an employee shall 
be deemed to be an Electrician—Special Class 
only for the time during which the foregoing 
conditions are met, unless— 

(i) that time exceeds 16 hours per week; or 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 135 

(ii) in the opinion of the employer or, in the event 
of disagreement, in the opinion of the Board 
of Reference, that time is likely during the 
course of employment to exceed two days per 
week on average, 

in which case he/she shall be classified as 
Electrician—Special Class for as long as the 
employment continues on either of those bases. 

(d) In the event of disagreement about the implemen- 
tation of this Electrician—Special Class provi- 
sion, a Board of Reference shall determine the 
matter. 

(e) For the purpose of this definition the following 
courses are deemed to be prescribed post trade 
courses in industrial electronics— 

(i) Post Trade Industrial Electronics Course of 
the New South Wales Department of Techni- 
cal Education. 

(ii) The Industrial Electronics Course (Grades 1 
and 2) as approved by the Education Depart- 
ment of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical Tech- 
nology. 

(iv) Industrial Electronics (Course "C") of the 
Department of Education, Queensland. 

(v) The Industrial Electronics Course of the 
Technical Education Department of Tasma- 
nia. 

(vi) The Certificate in Industrial Electronics of 
the Technical Education Division, Education 
Department of Western Australia. 

(10) "Electronics Tradesperson" means an electrical 
tradesperson working at a level beyond that of electrician 
special class and who is mainly engaged in applying 
knowledge and skills to the tasks of installing, repairing, 
maintaining, servicing, modifying, commissioning, testing, 
fault finding and diagnosing of various forms of machinery 
and equipment which are electronically controlled by 
complex digital and/or analogue control systems utilising 
integrated circuitry. The application of this skill and 
knowledge would require an overall understanding of the 
operating principles of the systems and equipment on which 
the tradesperson is required to carry out his/her tasks. 

To be classified as an Electronics Tradesperson, he/she 
must have at least three years on-the-job experience as a 
tradesperson in electronics systems utilising integrated 
circuits and in addition must have satisfactorily completed 
a post trades course in electronics equivalent to at least two 
years' part time study. 

In addition, to be classified as an Electronics Tradesper- 
son, he/she must be capable of— 

(a) Maintaining and repairing multi-function printed 
circuitry using circuit diagrams and test equip- 
ment. 

(b) Working under minimum supervision and techni- 
cal guidance. 

(c) Providing technical guidance within the scope of 
the work described in this definition. 

(d) Preparing reports of a technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(11) "Instrumentation and Controls Tradesperson" 
means an instrument tradesperson working at a level beyond 
that of Instrument Tradesperson—Complex Systems and 
who is mainly engaged in applying skills and knowledge to 
installing, repairing, maintaining, servicing, testing, modify- 
ing, commissioning, calibrating and fault finding industrial 
instruments which make up a complex control system which 
utilises some combination of electrical, mechanical, hydrau- 
lic and pneumatic principles and electronic circuitry 
containing complex analogue and/or digital control systems 
utilising integrated circuitry. 

The application of this skill and knowledge would require 
an overall understanding of the operating mode of principles 

of the various types of measurement and control devices on 
which the tradesperson is required to perform his/her tasks. 

To be classified as an Instrumentation and Controls 
Tradesperson, he/she must have at least three years 
on-the-job experience as a tradesperson—12 months of 
which must be at the level of instrument tradesperson— 
complex systems—and, in addition, must have completed 
a related post-trades course equivalent to at least two years' 
part time study. 

In addition, to be classified as an Instrumentation and 
Controls Tradesperson, he/she must be capable of— 

(a) maintaining and repairing multi-function printed 
circuitry of the type described in this definition 
using circuit diagrams and test equipment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in the definition; and 

(d) preparing reports of a technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(12) "Instrument Tradesperson—Complex Systems" 
means an instrument tradesperson who is mainly engaged 
in installing, repairing, maintaining, servicing, testing, 
modifying, commissioning, calibrating and fault finding 
instruments which make up a complex control system which 
utilises some combination of electrical, electronic, mechan- 
ical, hydraulic and pneumatic principles. 

To be classified as an Instrument Tradesperson— 
Complex Systems, he/she will have— 

(a) had a minimum of two years' on-the-job experi- 
ence as a tradesperson working predominantly on 
complex and/or intricate instrument systems as 
will enable such employee to perform such work 
under minimum supervision and technical guid- 
ance; and 

(b) satisfactorily completed an appropriate post trade 
course equivalent to at least two years' part time 
study or has achieved to the satisfaction of the 
employer a comparable standard of skill and 
knowledge by other means including in-plant 
training or on-the-job experience referred to in 
paragraph (a) above. 

(13) "Mechanical Tradesperson—Special Class" means, 
subject to paragraph (c) hereunder, a mechanical tradesper- 
son who— 

(a) (i) is engaged in work on, or in connection with, 
fluid power circuitry, which work requires 
for its performance the standard of knowl- 
edge and skills referred to in subparagraphs 
(iii) and (iv) hereof; 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising interconnected fluid power cir- 
cuits; and 

(iii) has satisfactorily completed the following 
TAPE units: 
Course Syllabus No. 
Industrial Hydraulics 1 85007 

and 
Industrial Pneumatics 1 85009 
and either— 
Industrial Hydraulics 2 85008 

and 
Hydraulic Component Re- 85012 
pair 

or 
Pneumatic System Main- 
tenance 
(Industrial) 85010 

and 
Pneumatic System Control 
(Industrial) 85014; 
or 
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(iv) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (iii) hereof or, in the case 
of a dispute, has been satisfactorily assessed 
and/or examined pursuant to the Fluid Power 
Exemptions Course detailed in paragraph (d) 
hereof; 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in excess 
of that gained by the satisfactory completion of the 
appropriate Technical College Trade Course. 

(b) For the purpose of this award an employee shall 
be deemed to be a Mechanical Tradesperson— 
Special Class only for the time during which the 
employee meets the foregoing conditions, un- 
less— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of his/her employer, or in the 

event of disagreement in the opinion of the 
Board of Reference, that time is likely, 
during the course of employment, to exceed 
16 hours per week on average, 

in which case the employee shall be classified as 
Mechanical Tradesperson—Special Class for as 
long as the employment continues on either of 
those bases. 

(c) For the purpose of this definition, employees who 
have completed courses in any other state shall, 
in the event of a dispute, submit their credentials 
for assessment by TAPE or be assessed in 
accordance with subparagraph (a)(iv) above. 

(d) Fluid Power Exemptions Course 
Course exemptions for Fluid Power Certificate 

Units can only be granted on completion of the 
TAFE divisional examination. However, class 
attendance exemptions may be granted for the 
following reasons; 

(i) Attending Short Vocational Course (30 
hours). This will exempt the student from the 
practical component of the course. However, 
the theory component can be completed by 
a 24 hour correspondence course with TAFE 
External Studies. 

(ii) Students claiming exemption from the practi- 
cal course requirements, due to their indus- 
trial skills, could obtain an exemption 
through a documented case presented by 
their employer. Full course accreditation can 
then be obtained by completing the 24 hour 
correspondence course with TAFE External 
Studies. 

(iii) Students without documented evidence may 
obtain a practical exemption through five 
hours of skill testing. These students, if 
successful, may then enter the correspon- 
dence mode to obtain full unit accreditation. 

(iv) Students who have claimed subject exemp- 
tions in the certificate of workshop technol- 
ogy can only gain an automatic exemption 
from the introductory units on full comple- 
tion of the certificate. 

(e) For the purposes of this definition, 'fluid power 
circuitry' involves Industrial Hydraulics and/or 
Industrial Pneumatics. 

(14) "Cycle (Other than Motor) Mechanic" means an 
employee engaged in testing, repairing and modifying 
bicycles, including welding, painting and applying general 
mechanical skills. 

(15) "Cycle (Other than Motor) Mechanic's Assistant" 
means an employee engaged in assisting in the testing, 
repairing and modifying of bicycles, including welding, 
painting and applying general mechanical skills. 

B. Immediately following this Schedule add a new 
Schedule to the award as follows; 

Fifth Schedule—Building Management Authority 
Wages And Conditions 

Where there is any inconsistency between this Schedule 
of the award and all other parts of the award, this Schedule 
shall apply to the extent of that inconsistency. Where a 
specific provision is not contained in this Schedule, the 
award shall apply. 

(1) Annual Leave: 
The provisions of subclauses (15) and (17) in Clause 

23.—Annual Leave of the award shall not apply to Building 
Management Authority employees. 

(2) Training Leave: The provisions of Clause 36.— 
Training Leave of the award shall not apply to Building 
Management Authority employees. 

(3) Structural Efficiency: The provisions of Clause 
37.—Structural Efficiency of the award shall not apply to 
Building Management Authority employees. 

(4) Definitions: The provisions of subclause (2) in Clause 
5.—Classification Structure and Definitions of the award 
shall not apply to Building Management Authority employ- 
ees. Instead, the provisions contained in the Fourth 
Schedule—Definitions of Previous Classifications of this 
award will continue to apply. 

(5) Wages: 
(a) The wages for Building Management Authority 

employees will be as follows— 
Column 1 Column 2 Column 3 

on After One After Two 
Engagement Year of Years of 

Service Service 
Classification $ $ $ 
Engineering 
Tradesperson: 
Level 4—Group A 492.60 498.60 503.60 

Group B 502.30 508.30 513.30 
Group C 511.70 517.70 523.10 

Level 3A 465.40 471.10 475.50 
Level 3B 457.70 462.60 467.30 
Level 2 442.00 447.30 451.50 
Level 1 436.00 441.20 445.60 
Engineering 
Employee: 
Level 4—Group A 406.20 411.10 415.00 

Group B 392.70 397.10 401.10 
Group C 384.20 388.20 391.90 
Group D 381.70 383.90 386.90 

Level 3 370.00 374.50 378.00 
Level 2 363.00 367.10 370.80 
Level 1 341.90 346.00 349.10 
(b) Levels Classifications: 

(i) "Engineering Tradesperson—Level 4" in- 
cludes the classifications of— 
Electronics Tradesperson Groups A, B and C 
Instrumentation and Controls Tradesperson 
Groups A, B and C. 

(ii) "Engineering Tradesperson—Level 3" in- 
cludes the classifications of— 

Electrician—Special Class 
Mechanical Tradesperson—Special 

Class 
Instrument Tradesperson—Complex 

Systems. 
(iii) "Engineering Tradesperson—Level 2" in- 

cludes the classifications of— 
Tradesperson with marking off respon- 

sibilities 
Welder—Special Class 
Electrician Tradesperson (Building 

Management Authority)—Licenced 
and required to perform electrical 
installing and electrical fitting work. 

(iv) "Engineering Tradesperson—Level 1" in- 
cludes the classifications of— 

Electrical Fitter and/or Armature 
Winder 

Electrical Installer 
First Class Machinist 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 137 

Fitter 
Installer—low voltage equipment 
Motor Mechanic 
Refrigeration Fitter 
Welder—First Class. 

(v) ' 'Engineering Employee—Level 4" includes 
the classifications of— 

A Certified Rigger and Splicer or Scaf- 
folder on ships and buildings 

B Tool Storeperson. 
(vi) ' 'Engineering Employee—Level 3'' includes 

the classification of— 
Welder—Second Class. 

(vii) "Engineering Employee—Level 2" includes 
the classifications of— 

Trades Assistant 
Welder—Fourth Class. 

(viii) ''Engineering Employee—Level 1'' includes 
the classification of— 

Labourer. 
(c) In addition to the wage rates provided in para- 

graph (a) hereof, electricians employed by the 
Building Management Authority will receive an 
all purpose payment of $17.30 per week. 

(d) In addition to the wage rates prescibed in 
paragraph (a) hereof, by agreement between the 
employer, the employee and the Union, evidenced 
in writing, a mechanical fitter and a refrigeration 
mechanic may receive 25% loading in lieu of 
overtime payments. 

(e) Leading Hand electricians who are required to 
perform duties over and above those normally 
required of leading hands shall be paid an all 
purpose allowance of $23.40 per week in addition 
to the relevant leading hand rate prescribed in 
Clause 7 of the First Schedule—Wages of this 
award. 

(6) Conditions: 
All other conditions will be in accordance with the award, 

with the following exceptions arising from Order No. A3 of 
1990— 

(a) Spread of Hours 
The ordinary working hours shall be in accor- 

dance with the following provisions. 
(i) Subject to the provisions of this paragraph, 

the ordinary working hours of employees 
shall be an average of 38 per week, to be 
worked as 76 hours over nine days of equal 
duration per fortnight, exclusive of Saturdiays 
and Sundays, between the hours of 6.00 a.m. 
and 6.00 p.m.. 

(ii) Starting or finishing times outside the limit 
prescribed in subparagraph (a) hereof may, in 
any particular case, be fixed by agreement 
between the employer and the union or 
unions concerned. 

(b) Rostered Day Off 
The 10th day of each work cycle shall be an 

unpaid day off. which shall be the first or last day 
of the week and the employer is responsible for 
the preparation of the roster which will allow one 
day off in each ten day working cycle. The rosters 
shall be maintained by the employer and altera- 
tions may be made to meet the needs of the 
employer by agreement between the parties. 

(i) By agreement, rosters may be arranged to 
ensure that workplaces are not subject to a 
general close-down on any day and, on 
rostered days off, workplaces are sufficiently 
staffed to maximise productivity. 

(ii) By agreement, during peak periods of work 
a maximum of three rostered days off may be 
postponed and accumulated, to be taken 
during periods of reduced work load, pro- 

vided that the period of postponement may 
not exceed three months. The accrued ros- 
tered days off will be taken by agreement 
between the employer and the employee and 
the employer's consent will not be unreason- 
ably withheld. 

(iii) Where an apprentice's unpaid day off falls 
within a period of block release, an alterna- 
tive paid day off will be arranged at a time 
mutually convenient to the employer and the 
apprentice. 

(iv) Higher duties allowance will not be paid on 
the rostered day off duty. 

(c) Re-scheduling of Rostered Days Off 
By agreement between the employer and 

employees concerned, the scheduled unpaid ros- 
tered day off falling within a particular work cycle 
may be altered, in which case— 

(i) The original scheduled rostered day off shall 
be treated as an ordinary working day. 

(ii) The re-scheduled rostered day off shall be so 
arranged to occur within ten working days of 
the original, in lieu of overtime rates, 
provided that, in special circumstances, 
longer periods may be agreed. 

(iii) The re-scheduled rostered day off shall be 
taken on a Monday or Friday, unless another 
day is agreed in writing between the em- 
ployer and the employee concerned. 

(d) Meal Breaks 
(i) There shall be a cessation of work and of 

working time each day for the purpose of a 
meal break. Such meal break shall not be less 
than 30 minutes nor more than one hour and 
taken as agreed between the employees 
directly concerned and the appropriate man- 
ager. 

(ii) Provided that an employee may not be 
compelled to work beyond five hours without 
a meal break. 

(iii) The normal meal break prescribed by this 
subclause shall occur between 12.00 noon 
and 2.00 p.m.. 

(e) Rest Periods 
Subject to the provisions of this paragraph, a 

rest period of ten minutes, from the time of 
ceasing to the time of resumption of work, shall 
be allowed each morning. 

(i) The rest period shall be counted as time off 
duty, without deduction of pay and shall be 
arranged at a time and in a manner to suit the 
convenience of the employer. 

(ii) Refreshments may be taken by employees 
during the rest period, but the period of ten 
minutes shall not be exceeded under any 
circumstances. The rest period in this para- 
graph shall be taken between 9.00 a.m. and 
11.00 a.m.. 

(iii) The rest period prescribed herein shall be 
taken concurrently and not in addition to rest 
periods contained in any Special Rates 
provision which may become due at the same 
time. 

(f) Pay Day and Methods 
(i) Wages shall be paid fortnightly, by not later 

than Thursday, into an approved bank, 
building society account or other approved 
savings organisation, by electronic funds 
transfer. 

(ii) There will be a holding period for three days, 
with a commitment to work towards a two 
day holding period if possible. 

(iii) In the event of a public holiday following a 
pay day, arrangements will be made to have 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 138 

the pay available at the banking institution on 
Wednesday. The other provisions of this 
clause shall be adjusted accordingly, 

(iv) Arrangements for any employee to leave 
work early on a pay day to check or access 
funds will not be available. 

(7) Computing Quantities: 
An employee, other than a leading hand, who is required 

to compute or estimate quantities of materials in respect of 
work performed by others, shall be paid $2.49 per day, or 
part thereof, in addition to the rates otherwise prescribed in 
this award. 

(8) Travelling Time: 
Electricians who operate mobile workshop vans or other 

such vehicles and are required to take the said vehicle home 
to facilitate starting and finishing on the job, shall be paid 
a daily allowance equivalent to 15 minutes additional work, 
at ordinary time rates, in lieu of the provisions under Clause 
19.—Fares and Travelling Allowances of the award. 

FURNITURE TRADES INDUSTRY AWARD 
No. 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Joyce Australia and Others. 
No. 1500 of 1992. 

Furniture Trades (Industry) Award 
No. 6 of 1984. 

COMMISSIONER A.R. BEECH. 
24 December 1992. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after Wednesday 
the 16th day of December 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Wages: Delete subclause (3) of this clause 

and insert in lieu the following: 
(3) Supplementary Payments 

(a) In addition to the rates payable under the 
provisions of subclause (2) of this clause, all 
adult employees shall be paid the following 
supplementary payments per week for all 
purposes of this award. 

(b) Provided that the amount payable to any 
employee pursuant to this clause shall be 
reduced by the amount of any payment being 
made to that employee in addition to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
Order, Industrial Agreement or other Agree- 
ment. 

(c) The supplementary payment for each Furni- 
ture Making Employee shall be: 
Furniture Making Employee Group 1 $37.20 
Furniture Making Employee Group 2 $38.60 
Furniture Making Employee Group 3 $40.70 
Furniture Making Employee Group 4 $42.70 
Furniture Making Employee Group 5 $45.60 
Furniture Making Employee Group 6 $61.20 
Furniture Making Employee Group 7 $76.80 

2. Clause 15.—Meal Money: Delete subclauses (1) and 
(2) of this clause and insert in lieu the following: 

(1) An employee required to work overtime for more 
than two hours Monday to Friday inclusive, shall 
be supplied with a meal by the employer or paid 
$6.10 for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the 
employer shall provide such meal(s) or pay an 
amount of $4.20 for each second or subsequent 
meal. 

GOVERNMENT WATER SUPPLY SEWERAGE AND 
DRAINAGE EMPLOYEES AWARD 1981 

No. 2 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others 

and 
Water Authority of Western Australia. 

No. 1370 of 1992. 
Government Water Supply Sewerage and Drainage 

Employees Award 1981 
No. 2 of 1980. 

COMMISSIONER R.N. GEORGE. 
17 December 1992. 

Order. 
HAVING heard Ms M. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Workers' 
Union (Western Australian Branch), the Metals and Engi- 
neering Workers' Union—Western Australia and the Opera- 
tive Painters' and Decorators' Union of Australia, West 
Australian Branch, Union of Workers and Mr D. Martin on 
behalf of the Respondent, and by consent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case decision— 
January 1992 and pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Government Water Supply Sewerage and 
Drainage Employees Award 1981 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 4th day of 
December 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 14.—^Travelling Time and Allowances: Delete 

the preamble and paragraph (a) of subclause (1) and insert 
in lieu thereof the following: 

(1) The following allowances shall be made by 
employers to compensate for fares and travelling 
time to and from the place of work incurred by 
employees: 

(a) Within a radius of 50 kilometres of the 
G.P.O., Perth: $10.50 per day. 
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2. Clause 17.—Tea Breaks, Meal Hour, Refreshments: 
Delete paragraph (7)(a) and insert in lieu thereof the 
following: 

(7) (a) An employee required to work overtime for 
more than 1 '/z hours without being notified 
on the previous day or earlier that he/she will 
be so required to work shall either be 
supplied with a meal by the employer or paid 
$6.90 but payment need not be made to 
employees residing in the locality of the 
work who can reasonably return home for 
meals. 

HOTEL AND TAVERN WORKERS' AWARD, 1978 
No. R 31 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Others. 
No. 1380 of 1992. 

COMMISSIONER C.B. PARKS. 
18 December 1992. 

Order. 
HAVING heard Mr W.T. Baxter on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hotel and Tavern Workers' Award 1978 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 14 
December 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the following: 
9.—Additional Rates for Ordinary Hours. 

(1) A worker who is required to work any ordinary 
hours prior to 7.00 am or after 7.00 pm on any day 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra $1.05 per hour for each such 
hour, or part thereof worked. Provided that any 
worker who works the majority of his/her ordinary 
hours between midnight and 7.00 am shall be paid 
$1.10 per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of work 
on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(4) The provisions of subclauses (1) and (2) hereof 
shall not apply to any work performed on a 
holiday and to which the provisions of subclause 
(2) of Clause 17.—Holidays are applicable. 

(5) The provisions of this clause shall not apply to 
casual workers. 

2. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following: 

21.—Wages. 

The following shall be the minimum fortnightly rates 
of wages payable to workers covered by this award— 

(1) CLASSIFICATIONS (total wage per fortnight): 
$ 

(1) Chef 771.90 
(2) Qualified Cook 719.20 
(3) Cook Employed Alone 678.20 
(4) Breakfast and/or Other Cooks 671.50 
(5) Bar Attendant—category 1 677.20 
(6) Bar Attendant—category 2 690.00 
(7) Cellarman 693.60 
(8) Head Waiter/Waitress 719.20 
(9) Head Steward/Stewardess 719.20 

(10) Hostess 719.20 
(11) Waiter/Waitress 662.50 
(12) Steward/Stewardess 662.50 
(13) Housekeeper/Supervisor 734.80 
(14) Night Porter 656.30 
(15) Hall Porter 656.30 
(16) Lift Attendant 656.30 
(17) Cashier 677.20 
(18) Snack Bar Attendant 662.50 
(19) Butcher 719.20 
(20) Kitchenhand 656.30 
(21) Commissionaire and/or Car Park- 

ing Attendant 656.30 
(22) Security Officer 719.20 
(23) Timekeeper 677.20 
(24) Storeman 671.50 
(25) Housemaid 656.30 
(26) Laundress 656.30 
(27) Cleaner 656.30 
(28) Maintenance Man 719.20 
(29) Gardener 656.30 
(30) Yardman 656.30 
(31) General Hand 656.30 

(2) Service Payments: 

(a) In addition to the wage rates prescribed in 
subclause (1) hereof, all workers (other than 
Apprentices) employed on a full-time basis, 
shall be paid Service Payments at the 
following rates: 

Per Fortnight 
$ 

After 1 year of service 13.20 
After 2 years of service 20.00 
After 3 and subsequent years of 
service 26.90 

(b) For the purposes of this subclause service 
shall mean— 

(i) employment with the one and same 
employer, and; 

(ii) where a business has been transmitted 
from one employer to another and the 
worker's service has been deemed con- 
tinuous in accordance with subclause 

(3) A worker who is required to work any of his/her 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as 
prescribed in accordance with the provisions of 
Clause 13.—Meal Breaks of this Award, shall be 
paid an allowance of $1.74 per day, for such 
broken work period worked. 

(3) of Clause 2 of the Long Service 
Leave provisions published in Volume 
59 of the Western Australian Industrial 
Gazette at pages 1—6, 

but shall not include any service prior to the 
1st February, 1981. 
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(3) In-Charge Rates: 
A worker (other than a Chef, Housekeeper/ 

Supervisor, Head Waiter/Waitress or Head Stew- 
ard/Stewardess) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage— 

Per Fortnight 
$ 

(a) if placed in charge of less than 
6 workers 17.60 

(b) if placed in charge of 6 to 10 
workers 23.50 

(c) if placed in charge of 11 to 20 
workers 27.00 

(d) if placed in charge of more than 
20 workers 45.20 

3. Clause 24.—Bar Work: Delete this clause and insert 
in lieu thereof the following: 

24.—Bar Work. 
(1) Any worker, other than a Bar Attendant who, in 

addition to his or her normal duties is required to 
dispense liquor from a bar, shall be paid a flat rate 
of 69 cents per day in addition to the rate 
prescribed for such normal duties. 

(2) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to be responsible for and/or the 
purchasing of stock, shall be paid an amount of 
$11.30 per fortnight in addition to the rate 
prescribed for a Bar Attendant. 

(3) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to operate a computer terminal for 
the receipt and payments of bets, shall be paid an 
amount of $11.30 per fortnight in addition to the 
rate prescribed for a Bar Attendant. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 1987 

No. A 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1468 of 1992. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Ltd) Award 1987 

No. A 20 of 1987. 
COMMISSIONER S.A. KENNEDY. 

23 December 1992. 
Order. 

HAVING heard Mr A.N. Cameron on behalf of Hamersley 
Iron Pty Limited, Ms M. Robinson on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and by warrant on 
behalf of The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers, The 
Plumbers and Gasfitters Employees' Union of Australia, 
West Australian Branch, Industrial Union of Workers, The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, and Mr F. Logan on behalf of the Metal and 
Engineering Workers' Union—Western Australia, now 

73 W.A.I.G. 

therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

1. That the Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 as amended be 
further varied in accordance with the following 
Schedule. 

2. That the variations to Clause 32.—Wages in 
Division 1—Part 1 and the variation to the Schedule 
to Clause 7.—Daily Job Allowance in Division 1—Part 
2 shall have effect from the beginning of the first pay 
period commencing on or after the 27th day of 
November 1992. 

3. That the variations to Clause 3.—District Allow- 
ances, Accommodation and Other Charges in Division 
2—Part 1 shall have effect on and from the 1st day of 
July 1992. 

4. That all other variations shall have effect from the 
beginning of the first pay period commencing on or 
after the 11th day of December 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 32.—Wages in Division 1—part 1: Delete 

subparagraph (g)(i) of subclause (3) of this clause and insert 
the following in lieu thereof: 

(g) Ancillary Services Employees: 
(i) Warehouse 

Transport Services Mines and Port 
Horticultural Services Mines, and 
Towns, Plant and Area Services—Dampier 
Level 4 405.90 
Level 3 454.40 
Level 2 466.50 
Level 1 497.20 

2. Clause 7.—Classification and Wage Rate in Division 
1—Part 2: Delete paragraph (b) of subclause (4) of this 
clause and insert the following in lieu thereof: 

(b) Flat Rate Allowance: 
As based on the prescribed district allowance 

and service payments— 
District + Service = 

$ 
Total 

Less than 1 year 7.69 4.71 
>4> 

12.40 
1—2 years 7.69 10.25 17.94 
2—3 years 7.69 13.56 21.25 
3—4 years 7.69 14.40 22.09 
4—5 years 7.69 15.76 23.45 
5—6 years 7.69 17.20 24.89 
6—7 years 7.69 18.00 25.69 
More than 7 years 7.69 18.84 26.53 

3. Schedule to Clause 7 "Daily Job Allowance" in 
Division 1—Part 2: Delete the figure "$147.12" in respect 
of "Monday to Friday, Class 2, PARABURDOO—DOWN: 
On commencing," and insert in lieu thereof, the figure 
"$153.74". 

4. Clause 3.—District Allowance and Accommodation 
and Other Charges in Division 2—Part 1: Delete paragraph 
(a) of subclause (2) of this clause and insert the following 
in lieu thereof: 

(2) (a) Each employee employed in the company 
under this award shall be paid, in addition to 
any other entitlement, a district allowance at 
the rate of $38.45 per week. 

5. Schedule No. 1—Memorandum of Agreement (Em- 
ployee Superannuation): Immediately following paragraph 
(4) of subclause 3. of this Schedule delete the table of figures 
headed "COMPANY CONTRIBUTION AS 3% OF BASE 
WAGE DISTRICT ALLOWANCE PLUS INDIVIDUAL 
SERVICE PAY" from this Schedule and insert the 
following in lieu thereof: 



Company Contribution as 3% of Base Wage District Allowance Plus Individual Service Pay 

0—3 
District Base Months 

Allowance Wage 
$ 

Total $ 
$ $ 0.00 

38.45 405.90 444.35 13.33 
38.45 413.60 452.05 13.56 
38.45 420.20 458.65 13.76 
38.45 432.30 470.75 14.12 
38.45 443.30 481.75 14.45 
38.45 454.40 492.85 14.79 
38.45 466.50 504.95 15.15 
38.45 477.50 515.95 15.48 
38.45 497.20 535.65 16.07 
38.45 519.30 557.75 16.73 
38.45 522.10 560.55 16.82 
38.45 546.90 585.35 17.56 
38.45 571.80 610.25 18.31 

3—6 6—12 12—18 18—24 2—3 
Months Months Months Months Years 

27^90 3,
SW dm 

14.17 14.32 14.78 14.95 15.36 
14.40 14.55 15.01 15.18 15.60 
14.60 14.75 15.21 15.38 15.79 
14.96 15.12 15.57 15.75 16.16 
15.29 15.45 15.90 16.08 16.49 
15.62 15.78 16.24 16.41 16.82 
15.99 16.14 16.60 16.77 17.18 
16.32 16.47 16.93 17.10 17.51 
16.91 17.06 17.52 17.69 18.10 
17.57 17.73 18.18 18.36 18.77 
17.65 17.81 18.27 18.44 18.85 
18.40 18.55 19.01 19.18 19.59 
19.14 19.30 19.76 19.93 20.34 

3_4 4—5 5—6 6—7 +7 
Years Years Years Years Years 

$ S $ $ $ 
72.00 78.80 86.00 90.00 94.20 

15.49 15.69 15.91 16.03 16.16 
15.72 15.93 16.14 16.26 16.39 
15.92 16.12 16.34 16.46 16.59 
16.28 16.49 16.70 16.82 16.95 
16.61 16.82 17.03 17.15 17.28 
16.95 17.15 17.37 17.49 17.61 
17.31 17.51 17.73 17.85 17.97 
17.64 17.84 18.06 18.18 18.30 
18.23 18.43 18.65 18.77 18.90 
18.89 19.10 19.31 19.43 19.56 
18.98 19.18 19.40 19.52 19.64 
19.72 19.92 20.14 20.26 20.39 
20.47 20.67 20.89 21.01 21.13 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union—Western 

Australia and Another 
and 

A.C. Electrical Engineering Pty Ltd and Others. 
No. 1419 of 1990 & 1465 of 1991. 
Metal Trades (General) Award 1966 

No. 13 of 1965. 
COMMISSIONER R.N. GEORGE. 

22 December 1992. 
Order. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia, Mr S. 
O'Byme on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and Mr M. Borlase on behalf of the Respondents 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 19th 
day of November, 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title. 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 

4A. Division of Award 

Part I—General. 
5. Definitions and Classification Structure 
6. Contract of Service 
7. Higher Duties 
8. Under-Rate Employees 
9. Apprentices 

10. Junior Employees 
11. Part Time Employment 
12. Cadets 
13. Hours 
14. Overtime 
15. Shift Work 
16. Payment of Wages 
17. Time and Wages Record 
18. Special Rates and Provisions 
19. Car Allowance 
20. Fares and Travelling Time 
21. Distant Work 
22. Location Allowances 
23. Holidays and Annual Leave 
24. Absence Through Sickness 
25. Long Service Leave 
26. Representative Interviewing Employees 
27. Posting of Award and Union Notices 
28. Board of Reference 
29. Bereavement Leave 
30. Maternity Leave 
31. Wages and Supplementary Payments 
32. Introduction of Change 

32A. Redundancy 
33. Superannuation 
34. Avoidance of Industrial Disputes 
35. Training 
36. Traineeships 

Appendix 1—Comparative Schedule—Old Clas- 
sifications 
Appendix 2—Old Definitions 
Appendix 3—ABB Power Transmission Pty Ltd 
Appendix 4—Architectural Aluminium Fabrica- 
tion Classification 

Part II—Construction Work 
1. General Provisions 
2. Contract of Service 
3. Rest Period 
4. Shift Work 
5. Special Rates and Provisions 
6. Allowance for Travelling and Employment in 

Construction Work 
7. Distant Work 
8. Annual Leave Loading 
9. Right of Entry 

10. Wages 
10A. Award Modernisation 
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10B. Structural Efficiency 
11. Grievances and Disputes 
12. Definition 
13. Apprentices 
14. Termination/Redundancy 
15. Special Provisions—State Energy Commission of 

Western Australia 
First Schedule.—Awards, Industrial Agreements 
and Orders Replaced 
Second Schedule.—Schedule of Respondents 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this Clause. 

3. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This award relates to each industry mentioned in the 

Second Schedule to this award and applies to all 
employees employed in each such industry in any 
calling mentioned in Clause 31.—Wages and Supple- 
mentary Payments (including the appendix thereto) of 
Part 1—General or Clause 10.—Wages of Part II— 
Construction Work of this award but does not apply 
within the area occupied and controlled by the United 
States Navy at and in the vicinity of North-West Cape 
in relation to Increment 1 of the construction of the 
Communications Centre. 

4. Part I—General: Delete the wording beneath the 
heading and insert in lieu thereof the following: 

This Part of the award, Clause 5.—Definitions and 
Classification Structure to Clause 34.—Avoidance of 
Industrial Disputes inclusive, shall apply to all employ- 
ees covered by this award except to the extent that Part 
11—Construction Work applies to employees engaged 
on construction work. 

5. Clause 5.—Definitions: Delete this clause and insert in 
lieu the following: 

5.—Definitions and Classification Structure. 
(1) General: 

"Cadet" means— 
(a) an employee who is appointed by an employer 

bound by this award solely for the purpose of 
being trained for an administrative or supervisory 
position (not being a supervisory position to 
which this award applies) in the employer's 
business; and 

(b) an employee who is a full time student at a 
university, school of mines or technical college 
and who is employed during vacations by an 
employer bound by this award solely for the 
purpose of giving the student practical experience 
necessary for the completion of the employee's 
course of study. 

"Casual Employee" means an employee engaged and 
paid as such. 
"Construction work" means work on site in or in 
connection with— 

(a) the construction of a large industrial undertaking 
or any large civil engineering project; 

(b) the construction or erection of any multi-storey 
building; 

(c) the construction, erection or alteration of any other 
building, structure, or civil engineering project 
which the employer and the union or unions 
concerned agree or, in the event of disagreement, 
which the Board of Reference declares to be 
construction work for the purposes of this award. 

"Junior employee" means an employee under the age 
of twenty-one years who is not an apprentice or a cadet. 

(2) Non Reclassified Trades: 
"Automotive electrical fitter" means an employee 
engaged in the manufacture and repair of the starting, 
lighting and ignition equipment of motor vehicles 
(including motor cycles). 

"Motor mechanic" means an employee engaged in 
assembling (except for the first time in Australia), 
making, repairing, altering or testing the metal parts 
(including electric) of the engines or chassis of motor 
vehicles other than motor cycles. 
"Motor cycle mechanic" means an employee engaged 
in assembling (except for the first time in Australia), 
making, repairing, altering or testing the metal parts 
(including electric) of the engines, frames or chassis of 
motor cycles and side cars. 

(3) Classification Structure and Definitions: 
(a) The following classifications and definitions have 

superseded the old tasks and craft based defini- 
tions contained in Appendix I and 11 hereof. The 
following classifications specify skill, training 
standards and broad areas of work. The definitions 
recognise the National Broad Base, National 
Engineering Production Certificate and National 
Metal and Engineering Curricula modules as 
recognised and accredited in Western Australia by 
SESDA. 

(b) Classifications are based on the progressive 
acquisition of modules of skill and/or training and 
application of skills and form the career path 
which determines the pay rate structure. 

(c) Reclassification on the basis of skills obtained 
through means other than accredited training will 
be subject to testing according to the reclassifica- 
tion procedures outlined in the W.A. Implementa- 
tion Manual. Reclassification by this method shall 
only be available one time to an employee and in 
order to be successful reclassification claims must 
be lodged with the employer in writing prior to 31 
December 1993. The employer shall give receipt 
of the claims to the employee concerned. Future 
reclassification will then only be available 
through complying with the requirements of the 
definitions. (Employees engaged in a training 
programme as at 19 November 1992 for the 
classification of Electronics Tradesperson or In- 
strumentation and Controls Tradesperson in Ap- 
pendix 1 and 2 shall automatically be classified at 
Level C6 upon meeting the requirements specified 
in Appendix 2). 

(d) Appointment to any wage level in the classifica- 
tion structure is contingent upon such additional 
work being available and required to be performed 
by the employer. 

Wage Classification 
Group Title 
*C5 Advanced Engineering 

Tradesperson—Level 11 
*C6 Advanced Engineering 

Tradesperson—Level 1 
C7 Engineering Tradesperson 

Special Class—Level II 
C8 Engineering Tradesperson 

Special Class—Level I 
C9 Engineering Tradesperson 

—Level II 
CIO Engineering Tradesperson Trade Certificate or 24 

—Level I Modules of an 
Engineering/Production Engineering/Production 
Employee Certificate. 

Cll Engineering/Production 16 Modules of an 
Employee—Level IV Engineering/Production 

Certificate. 
C12 Engineering/Production Eight Modules of an 

Employee—Level III Engineering/Production 
Certificate. 

C13 Engineering/Production In-house Training. 
Employee—Level II 

C14 Engineering/Production Up to 38 hours 
Employee—Level I induction training. 

* Refer to definitions re the training requirements. 

Minimum Training 
Requirement 
Advanced Certificate 
or 15 modules. 
1st Year of Advanced 
Certificate of 12 Modules. 
Nine Modules. 

Six Modules. 

Three Modules. 
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Wage Group: C14 
Engineering/Production Employee Level I 
(Relativity to C 10—78%) 

An Engineering/Production Employee—Level I is an 
employee undertaking up to 38 hours' induction training 
which may include information on the enterprise, condi- 
tions of employment, introduction to supervisors and 
fellow employees, training and career path opportunities, 
plant lay-out, work and documentation procedures, 
occupational health and safety, equal employment oppor- 
tunities and quality control/assurance. 

An employee at this level performs routine duties 
essentially of a manual nature and to the level of their 
training— 

(1) Performs general labouring and cleaning duties; 
(2) Exercises minimal judgement; 
(3) Works under direct supervision; or 
(4) Is undertaking structured training so as to enable 

the employee to work at C13 level. 

Wage Group: €13 
Engineering/Production Employee Level II 
(Relativity to C 10—82%) 

An Engineering/Production Employee—Level II who 
has completed up to three months' structured training so 
as to enable the employee to perform work within the 
scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C 14 and to the level 
of the employee's training:— 

(1) Works under direct supervision either individually 
or in a team environment. 

(2) Understands and undertakes basic quality control/ 
assurance procedures including the ability to 
recognise basic quality deviations and faults. 

(3) Understands and utilises basic statistical process 
control procedures. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

• (repetitive work on automatic, semi-automatic or 
single purpose machines or equipment; 

• assembles components using basic written, spo- 
ken and/or diagrammatic instructions in an assem- 
bly environment; 

« basic soldering or butt and spot welding skills or 
cutting scrap with oxy-acetylene blow pipe; 

« uses selected hand tools; 
• cleans boilers; 
• maintains simple records; 
• uses hand trolleys and pallet trucks; 
• assists in the provision of on the job training in 

conjunction with tradespersons and supervisor/ 
trainers. 

Wage Group: C12 
Engineering/Production Employee Level III 
(Relativity to C 10—87.4%) 

An Engineering/Production Employee Level III has 
completed a eight modules towards a Engineering 
Production Certificate or equivalent training to enable the 
employee to perform work within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C 13 and to the level 
of the employee's training. 

(1) Is responsible for the quality of the employee's 
own work, subject to routine supervision; 

(2) Works under routine supervision either individu- 
ally or in a team environment; 

(3) Exercises discretion within the employee's level 
of skills and training. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

• operates flexibly between assembly stations; 
• operates machinery and equipment which requires 

exercising skills and knowledge beyond that of an 
employee at Level C 13; 

• non-trade engineering skills; 
• basic tracing and sketching skills; 
• receiving, despatching, distributing, sorting, 

checking, packing (other than repetitive packing 
in a standard container or containers in which such 
goods are ordinarily sold), documenting and 
recording of goods, materials and components; 

• basic inventory control in the context of a 
production process; 

• basic keyboard skills; 
• advanced soldering techniques; 
• boiler attendant; 
• operation of mobile equipment including forklifts, 

handtrolleys, pallet trucks, overhead cranes and 
winch operation; 

• ability to measure accurately; 
• assists one or more tradespersons; 
• welding which requires the exercise of knowledge 

and skills above Level C 13; 
• assists in the provision of on the job training in 

conjunction with tradespersons and supervisor/ 
trainers. 

Wage Group: C11 
Engineering/Production Employee Level IV 
(Relativity to C 10—92.4%) 

An Engineering/Production Employee Level IV who 
has completed a sixteen modules towards a Engineering 
Production Certificate or equivalent training to enable the 
employee to perform work within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C 12 and to the level 
of the employee's training: 

(1) Works from complex instructions and procedures; 
(2) Assists in the provision of on the job training to 

a limited degree; 
(3) Co-ordinates work in a team environment or 

works individually under general supervision; 
(4) Is responsible for assuring the quality of the 

employee's own work. 
Indicative of the tasks which an employee at this level 

may perform are the following; 
• uses precision measuring instruments; 
• machine setting, loading and operation; 
• rigging (certificated); 
• inventory and store control, including; 

• licensed operation of all appropriate materi- 
als handling equipment; 

• use of tools and equipment within the scope 
of (basic non-trades) maintenance; 

• computer operation at a level higher than that 
of an employee at C 12 level; 

• intermediate keyboard skills; 
• basic engineering and fault finding skills; 
• basic quality checks on the work of others; 
• is licensed and certified for forklift, engine driving 

and crane driving operations to a level higher than 
C 12; 

• has a knowledge of the employer's operations as 
it relates to production processes; 

• lubricates production machinery equipment; 
• assists in the provision of on the job training in 

conjunction with tradespersons and supervisor/ 
trainers. 
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Wage Group: CIO 
Engineering Tradesperson—Level I 

An Engineering Tradesperson Level I holds a Trade 
Certificate or Tradespersons Rights Certificate as an— 

Engineering Tradesperson (Electrical/Electronic)— 
Level I; or 
Engineering Tradesperson (Mechanical)—Level I; or 
Engineering Tradesperson (Fabrication)—Level I; 

and is able to exercise the skills and knowledge of that 
trade. 

An Engineering Tradesperson Level I works above and 
beyond an employee at C 11 and to the level of the 
employee's training; 

(1) Understands and applies quality control tech- 
niques; 

(2) Exercises good interpersonal and communications 
skills; 

(3) Exercises keyboard skills at a level higher than C 
11; 

(4) Exercises discretion within the scope of this 
grade; 

(5) Performs work under limited supervision either 
individually or in a team environment; 

(6) Operates all lifting equipment incidental to the 
employee's work; 

(7) Performs non-trade tasks incidental to the em- 
ployee's work; 

(8) Performs work which while primarily involving 
the skills of the employee's trade is incidental or 
peripheral to the primary task and facilitates the 
completion of the whole task. Such incidental or 
peripheral work would not require additional 
formal technical training; 

(9) Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Production Systems Employee 
A Production Systems employee, while still being 

primarily engaged in engineering/production work ap- 
plies the skills acquired through the successful comple- 
tion of 24 modules towards an Engineering Production 
Certificate in the production, distribution or stores 
functions according to the needs of the enterprise. 

A Production Systems employee works above and 
beyond an employee at C 11 and to the level of the 
employee's training: 

(1) Understands and applies quality control tech- 
niques; 

(2) Exercises good interpersonal communications 
skills; 

(3) Exercises discretion within the scope of this 
grade; 

(4) Exercises keyboard skills at a level higher than 
Cll; 

(5) Performs work under general supervision either 
individually or in a team environment; 

(6) Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Indicative of the tasks which an employee at this level 
may perform are as follows: 

• approves and passes first off samples and main- 
tains quality of product; 

• works from production drawings, prints or plans; 
• operates, sets up and adjusts all production 

machinery in a plant including production process 
welding to the extent of training; 

• can perform a range of engineering maintenance 
functions including; 

• removal of equipment fastenings including 
use of destructive cutting equipment; 

• lubrication of production equipment; 

• running adjustments to production equip- 
ment; 

• operates all lifting equipment; 
• basic production scheduling and materials han- 

dling within the scope of the production process 
or directly related functions within raw materials/ 
finished goods locations in conjunction with 
technicians; 

• understands and applies computer techniques 
relating to production process operations; 

• first class engine driver's certificate; 
• has high level stores and inventory responsibility 

beyond the requirements of an employee at C 11; 
• assists in the provision of on the job training in 

conjunction with tradespersons and trainers; 
• has a sound knowledge of the employers opera- 

tions as it relates to the production process. 

Wage Group: C9 
Engineering Tradesperson Level II 
(Relativity to C 10—105%) 

An Engineering Tradesperson Level II is an: 
Engineering Tradesperson (Electrical/Electronic) 
Level II; or 
Engineering Tradesperson (Mechanical) Level II; or 
Engineering Tradesperson (Fabrication) Level II. 

who has completed the following training requirement 
including appropriate on the job training; 

three appropriate modules in addition to the training 
requirements of C 10 level, 

and where practical the modules should be identified in 
the Enterprise Training Programme. 

An Engineering Tradespersons Level II works above 
and beyond a Tradesperson at C 10 and to the level of the 
employee's training: 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification; 

(2) Exercises discretion within the scope of this 
grade; 

(3) Works under general supervision either individu- 
ally or in a team environment; 

(4) Understands and implement quality control tech- 
niques; 

(5) Provides trade guidance and assistance as part of 
a work team; 

(6) Exercises trade skills relevant to specific require- 
ments of the enterprise at a level higher than 
Engineering Tradesperson Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable the particular tasks to be 
performed. 

Wage Group: C8 
Engineering Tradesperson Special Class Level I 
(Relativity to C 10—110%) 

An Engineering Tradesperson Special Class Level I 
means an: 

Engineering Tradesperson Special Class (Electrical/ 
Electronic) Level I; or 
Engineering Tradesperson Special Class (Mechanical) 
Level I; or 
Engineering Tradesperson Special Class (Fabrication) 
Level I; 

who has completed the following training requirements 
including appropriate on the job training: 

six appropriate modules in addition to the training 
requirements of C10 level, 

and where practical the modules should be identified in 
the Enterprise Training Programme. 
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An Engineering Tradesperson Special Class Level I 
works above and beyond a Tradesperson at C 9 and to the 
level of the employee's training: 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, 

(2) Provides trade guidance and assistance as part of 
a work team, 

(3) Assists in the provision of training in conjunction 
with supervisors and trainers. 

(4) Understands and implements quality control tech- 
niques. 

(5) Works under limited supervision either individu- 
ally or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform subject to the employee having 
the appropriate Trade and Post Trade Training to enable 
the particular tasks to be performed; 

• exercises high precision trade skills using various 
materials and/or specialised techniques. 

• performs operations on a CAD/CAM terminal in 
the performance of routine modifications to 
NC/CNC programmes. 

• installs, repairs and maintains, tests, modifies, 
commissions and/or fault finds complex machin- 
ery and equipment which utilises hydraulic and/or 
pneumatic principles and in the course of such 
work, is required to read and understands hydrau- 
lic and pneumatic circuitry which controls fluid 
power systems. 

• works on complex or intricate circuitry which 
involves examining, diagnosing and modifying 
systems comprising inter-connected circuits. 

Wage Group: €7 
Engineering Tradesperson Special Class—Level II 
(Relativity to C 10—115%) 

An Engineering Tradesperson Special Class Level II 
means an: 

Engineering Tradesperson Special Class (Electrical/ 
Electronic) Level II; or 
Engineering Tradesperson Special Class (Mechanical) 
Level II; or 
Engineering Tradesperson Special Class (Fabrication) 
Level II; 

who has completed the following training requirement 
including appropriate on the job training: 

three appropriate modules which are qualitatively 
higher than and in addition to the training requirements 
of C 8 level. 

and where practical the modules should be identified in 
the Enterprise Training Programme. 

An Engineering Tradespersons Special Class Level II 
works above and beyond a Tradesperson at C 8 and to the 
level of the employee's training: 

(1) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification. 

(2) Is able to provide trade guidance and assistance as 
part of a work team. 

(3) Provides training in conjunction with supervisors 
and trainers. 

(4) Understands and implements quality control tech- 
niques. 

(5) Works under limited supervision either individu- 
ally or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform subject to the employee having 
appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed: 

• works on machines or equipment which utilise 
complex mechanical, hydraulic and/or pneumatic 
circuitry and controls or a combination thereof. 

• works on machinery or equipment which utilises 
complex electrical/electronic circuitry and con- 
trols. 

• works on instruments which make up a complex 
control system which utilises some combination 
of electrical, electronic, mechanical or fluid power 
principles. 

• applies advanced computer numerical control 
techniques in machining or cutting or welding or 
fabrication. 

• exercises intermediate CAD/CAM skills in the 
performance of routine modifications to program- 
mes. 

• works on complex or intricate interconnected 
electrical circuits at a level above C 8. 

• works on complex radio/communication equip- 

Wage Group: C6 
* The Advanced Certificates and Associate Diplomas 

noted in this definition do not equate to existing TAFE 
qualifications of the same name and possession of such 
qualifications does not of itself justify classification of an 
employee at this level. 
Advanced Engineering Tradesperson Level I 
(Relativity to C 10—125%) 

An Advanced Engineering Tradesperson Level I means 
an: 

Advanced Engineering Tradesperson (Electrical/Elec- 
tronic) Level I; or 
Advanced Engineering Tradesperson (Mechanical) 
Level I; or 
Advanced Engineering Tradesperson (Fabrication) 
Level I; 

who has completed (including appropriate on the job 
training): 

12 modules of an Advanced Certificate; 
or 12 modules of an Associate Diploma; 
or equivalent accredited training; 

an where practical the modules should be identified in the 
Enterprise Training Programme. 

An Advanced Engineering Tradesperson Level I works 
above and beyond a Tradesperson at C 7 and to the level 
of the employee's training: 

(1) Undertakes quality control and work organisation 
at a level higher than C 7. 

(2) Provides trade guidance and assistance as part of 
a work team. 

(3) Assists in the training of employees in conjunction 
with supervisors/trainers. 

(4) Performs maintenance planning and predictive 
maintenance work other than in technical fields. 

(5) Works under limited supervision either individu- 
ally or in a team environment. 

(6) Prepares reports of a technical nature on specific 
tasks or assignments as directed. 

(7) Exercises broad discretion within the scope of this 
level. 

The following are indicative of tasks which an 
employee at this level may perform subject to the 
employee having the appropriate Trade and Post Trade 
Training to enable the particular tasks to be performed: 

• works on combinations of machines or equipment 
which utilises complex electronic, mechanical and 
fluid power principles. 

• work on instruments which make up a complex 
control system which utilise some combination of 
electrical, electronic, mechanical or fluid power 
principles and electronic circuitry containing 
complex analogue and/or digital control systems 
utilising integrated circuitry. 
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• application of computer integrated manufacturing 
techniques involving a higher level of computer 
operating and programming skills than for Level 
C 7. 

• work on various forms of machinery and equip- 
ment which are electronically controlled by 
complex digital and/or analogue control systems 
using integrated circuitry. 

Wage Group: C5 
* The Advanced Certificates and Associate Diplomas 

noted in this definition do not equate to existing TAPE 
qualifications of the same name and possession of such 
qualifications does not of itself justify classification of an 
employee at this level. 
Advanced Engineering Tradesperson Level 11 
(Relativity to C 10—130%) 

An Advanced Engineering Tradesperson Level II 
means an: 

Advanced Engineering Tradesperson (Electrical/Elec- 
tronic) Level II; or 
Advanced Engineering Tradesperson (Mechanical) 
Level II; or 
Advanced Engineering Tradesperson (Fabrication) 
Level II. 

who has completed (including appropriate on the job 
training): 

an Advanced Certificate; or 
15 modules of an Associate Diploma; or 
equivalent accredited training, 

and where practical the modules should be identified in 
the Enterprise Training Programme. 

An Advanced Engineering Tradesperson Level 11 work 
above and beyond a Tradesperson at C 6 and to the level 
of the employee's training: 

(1) Provides technical guidance or advice within the 
scope of this level; 

(2) Prepares reports of a technical nature on specific 
tasks or assignments as directed or within the 
scope of discretion at this level; 

(3) Has an overall knowledge and understanding of 
the operating principle of the systems and equip- 
ment on which the tradesperson is required to 
carry out their task; 

(4) Assists in the provision of on the job training in 
conjunction with supervisors and trainers. 

The following are indicative of the tasks an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable 
the particular tasks to be performed: 

• through a systems approach is able to exercise 
high level diagnostic skills on complex forms of 
machinery, equipment and instruments which 
utilise some combination of electrical, electronic, 
mechanical or fluid power principles. 

• wets up, commissions, maintains and operates 
sophisticated maintenance, production and test 
equipment and/or systems involving the applica- 
tion of computer operating skills at a higher level 
than C 6. 

• works on various forms of machinery and equip- 
ment electronically controlled by complex digital 
and/or analogue control systems using integrated 
circuitry. 

• works on complex electronics or instruments or 
communications equipment or control systems 
which utilise electronic principles and electronic 
circuitry containing complex analogue and/or 
digital control systems using integrated circuitry. 

"Advanced Certificates and Associate Diplomas" 
Advanced Certificates and Associate Diplomas noted 

in these definitions do not equate to existing TAPE 
qualifications of the same name and, possession of such 

qualifications does not itself justify classification of a 
tradesperson to this level. 
6. Clause 7.—Higher Duties: Delete this clause and insert 

in lieu thereof the following: 
7.—Higher Duties. 

An employee engaged on duties carrying a higher 
rate than the employee's ordinary classification shall 
be paid the higher rate for the time the employee is so 
engaged but if so engaged for more than two hours of 
one day or shift the employee shall be paid the higher 
rate for the whole day or shift. 

Provided that these provisions shall not apply where 
an employee is performing duties for the sole purpose 
of training in accordance with the enterprise training 
programme defined in Clause 35.—Training of this 
award. 

7. Clause 16.—Payment of Wages: Delete subclause (1) 
and insert in lieu thereof the following: 

(1) Each employee shall be paid the appropriate rate 
shown in Clause 31.—Wages and Supplementary 
Payments of Part I—General or Clause 10.— 
Wages of Part II—Construction Work of this 
award. Subject to subclause (2) of this clause 
payment shall be pro rata where less than the full 
week is worked. 

8. Clause 16.—Payment of Wages: Delete subparagraph 
(iii) of paragraph (b) of subclause (2) and insert in lieu 
thereof the following: 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 31.—Wages and Supple- 
mentary Payments of PART I—GENERAL or 
Clause 10.—Wages of PART II—CONSTRUC- 
TION WORK of this award, and shall be paid 
each week even though more or less than 38 
ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day the 
employee works actual ordinary hours in excess 
of the daily average which would otherwise be 7 
hours 36 minutes. This "credit" is carried forward 
so that in the week of the cycle that the employee 
works only four days, the actual pay would be for 
an average of 38 ordinary hours even though, that 
week, the employee works a total of 32 ordinary 
hours. 

Consequently, for each day an employee works 
8 ordinary hours the employee accrues a "credit" 
of 24 minutes (0.4 hours). The maximum ' 'credit" 
the employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours 36 
minutes. 

9. Clause 22.—Location Allowances: Delete subclause 
(1) and insert in lieu thereof the following: 

22.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the rates prescribed in the wages clause of 
this award, an employee shall be paid the following 
weekly allowances when employed in the towns 
prescribed hereunder. Provided that where the wages 
are prescribed as fortnightly rates of pay, these 
allowances shall be shown as fortnightly allowances. 

Town Per Week 
$ 

Agnew 13.90 
Argyle (see subclause 12) 35.80 
Balladonia 13.50 
Barrow Island 23.30 
Boulder 5.60 
Broome 22.00 
Bullfinch 6.60 
Carnarvon 11.20 
Cockatoo Island 24.20 
Coolgardie 5.60 



Town Per Week 
$ 

Cue 14.10 
Dampier 19.00 
Denham 11.20 
Derby 22.90 
Esperance 4.30 
Eucla 15.40 
Exmouth 19.60 
Fitzroy Crossing 27.60 
Goldsworthy 12.80 
Halls Creek 31.30 
Kalbarri 4.60 
Kalgoorlie 5.60 
Kambalda 5.60 
Karratha 22.50 
Koolan Island 24.20 
Koolyanobbing 6.60 
Kununurra 35.80 
Laverton 14.00 
Learmonth 19.60 
Leinster 13.90 
Leonora 14.00 
Madura 14.50 
Marble Bar 34.00 
Meekatharra 12.10 
Mount Magnet 15.00 
Mundrabilla 15.00 
Newman 13.20 
Norseman 11.60 
Nullagine 33.90 
Onslow 23.30 
Pannawonica 17.90 
Paraburdoo 17.70 
Port Hedland 18.90 
Ravensthorpe 7.40 
Roeboume 25.80 
Sandstone 13.90 
Shark Bay 11.20 
Shay Gap 12.80 
Southern Cross 6.60 
Teller 31.70 
Teutonic Bore 13.90 
Tom Price 17.70 
Whim Creek 22.30 
Wickham 21.80 
Wiluna 14.20 
Wittenoom 30.10 
Wyndham 33.90 

10. Clause 23.—Holidays and Annual Leave: Delete 
placitum (aa) of subparagraph (ii) of paragraph (b) of 
subclause (3) and insert in lieu thereof the following: 

(aa) The rate applicable to the employee as prescribed 
in Clause 31.—Wages and Supplementary Pay- 
ments of Part I—General or Clause 10.—Wages 
of Part II—Construction Work of this award and 
the rates prescribed by subclauses (11), (12) and 
(13) of Clause 18.—Special Rates and Provisions 
and Clause 22.—Location Allowances of this 
award and; 

11. Clause 31.—Supplementary Payments: Delete the 
title and the clause. 

12. Clause 32.—Wages: Delete this clause and insert in 
lieu thereof the following: 

31.—Wages and Supplementary Payment 
(1) The minimum award rate payable weekly to adult 

employees (other than apprentices) classified under a 
defined level specified in Clause 5.—Definitions and 
Classification Structure, shall be made up of a base 
rate, plus a supplementary payment, giving a total 
award rate as follows: 

(a) Wage Group Base Supple- Award 

Level C14 
Level C13 
Level €12 

Wage Group Base Supple- Award 
Rate Per mentary Rate Per 

Week 
$ 

Payment 
s; 

Week 
$ 

Level €11 337.40 48.10 385.50 
Level €10 365.20 52.00 417.20 
Level €9 383.50 54.60 438.10 
Level €8 401.70 57.20 458.90 
Level €7 420.00 59.80 479.80 
Level €6 456.50 65.00 521.50 
Level €5 474.80 67.60 542.40 

(b) Wage Group 
Automotive 
Electrical 
Fitter 365.20 52.00 417.20 
Motor Mechanic 365.20 52.00 417.20 
Motor Cycle 
Mechanic 365.20 52.00 417.20 

(c) Supplementary Payments 

Base Supple- Award 
Rate Per mentary Rate Per 

Week 
$ 

Payment 
c Week 

284.80 40.60 325.40 
299.50 42.60 342.10 
319.20 45.40 364.60 

(i) Where an employee is in receipt of a 
rate of pay which exceeds the Award 
Rate Per Week prescribed in paragraphs 
(a) and (b) above, whether such pay- 
ment is being made by virtue or any 
order, industrial agreement or other 
agreement or arrangement, then such 
rate will be deemed to be inclusive of 
the Supplementary Payment. 

(ii) Overtime, shift allowances, penalty 
rates, disability allowances, special 
rates, fares and travelling time allow- 
ances and any other work related allow- 
ances prescribed by this award shall not 
be offset against Supplementary Pay- 
ments. 

(iii) Alterations to the base rate and supple- 
mentary payments arising out of the 
variation occurring on 19 November 
1992 to reflect the percentage relativi- 
ties in Clause 5.—Definitions and Clas- 
sification Structure of this award for 
each classification level shall not pro- 
vide cause to allow an increase or 
decrease of an employee's total remu- 
neration if the total remuneration is in 
excess of the award rate per week 
prescribed in subclauses (a) and (b) 
hereof. 

(2) (a) Leading Hand: 
In addition to the appropriate total wage 

prescribed in this clause a leading hand shall 
be paid: 

<T 
(i) if placed in charge of not less 

than three and not more than 
ten other workers 16.60 

(ii) if placed in charge of more 
than ten and not more than 
twenty other workers 25.40 

(iii) if placed in charge of more 
than twenty other workers 32.80 

(b) Any tradesman moulder employed in a 
foundry where no other jobbing moulder is 
employed shall be paid at the rate prescribed 
for leading hands in charge of not less than 
three and not more than ten other workers. 

(3) Apprentices: 
Wage per week expressed as a percentage of the 

Level C10 Engineering Tradesperson's rate and supple- 
mentary payment. 

Four Year Tferm % 
First year 42 
Second year 55 
Three year 75 
Fourth year 88 
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Three and a Half Year Term % 
First six months 42 
Next year 55 
Next year 75 
Final year 88 
Three Year Term 
First year 55 
Second year 75 
Third year 88 

(4) Junior Employees: 
Wage per week expressed as a percentage of Level 

C13 base rate and supplementary payment. 
% 

Under 16 years of age 35 
16 years of age 45 
17 years of age 55 
18 years of age 65 
19 years of age 78.5 
20 years of age 93 

(5) A casual employee shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for the 
calling in which he/she is employed. 

(6) Minimum Wage: 
Notwithstanding the provisions of this award, no 

employee (including an apprentice), twenty-one years 
of age or over, shall be paid less than $268.80 per week 
as the ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the ordinary 
rate of pay (including any part thereof payable in 
addition to the award rate) is not less than $268.80. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award or the classification in which the employee 
is employed. 

(7) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of work as a 
tradesman or as an apprentice the employer 
shall pay a tool allowance of— 

(i) $9.20 per week to such tradesman, or 
(ii) in the case of an apprentice a percentage 

of $9.20 being the percentage which 
appears against the year of apprentice- 
ship in subclause (3) of this clause. 

for the purpose of such tradesman or appren- 
tice supplying and maintaining tood ordinar- 
ily required in the performance of work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices ail necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tool supplied by the employer if 
lost through the employee's negligence. 

(8) An employee employed in rock quarries, lime- 
stone quarries or sand pits shall be paid an allowance 
of $14.90 per week to compensate for dust and climatic 
conditions when working in the open and for deficien- 
cies in general amenities and facilities, but an employee 
so employed for not more than three days shall be paid 
on a pro rata basis. 

This subclause shall not apply to employees em- 
ployed by Cockbum Cement Limited. 

(9) Structural Efficiency: 
(a) Arising out of the decision of 8 September 

1989 in the State Wage Case and in consider- 
ation of the wage increases resulting from 
structural efficiency adjustments, employees 
are to perform a wider range of duties which 
is incidental or peripheral to their main tasks 
or functions. 

(b) The parties to this award are committed to 
co-operating positively to increase the effi- 
ciency, productivity and international com- 
petitiveness of the metal and engineering 
industry and to enhance the career opportuni- 
ties and job security of employees in the 
industry. 

(c) At each plant or enterprise a consultative 
mechanism may be established by the em- 
ployer, or shall be established upon request 
by the employees or their relevant union or 
unions. The consultative mechanism and 
procedure shall be appropriate to the size, 
structure and needs of that plant or enterprise. 
Measures raised by the employer, employees 
or union or unions for consideration consis- 
tent with the objectives of paragraph (b) 
hereof shall be processed through that con- 
sultative mechanism and procedures. 

(d) Measures raised for consideration consistent 
with subclause (b) hereof shall be related to 
implementation of the new classification 
structure, the facilitative provisions con- 
tained in this Award and, subject to Clause 
35.—Training, matters concerning training 
and, subject to paragraph (e) hereof, any 
other measures consistent with the objectives 
of paragraph (b) of this subclause. 

(e) Without limiting the rights of either an 
employer or a union to arbitration, any other 
measure designed to increase flexibility at 
the plant or enterprise and sought by any 
party shall be notified to the Commission and 
by agreement of the parties involved shall be 
subject to the following requirements:— 

(i) the changes sought shall not affect 
provisions reflecting national standards 
recognised by the Western Australian 
Industrial Relations Commission; 

(ii) the majority of employees affected by 
the change at the plant or enterprise 
must genuinely agree to the change; 

(iii) no employee shall lose income as a 
result of the change; 

(iv) the relevant union or unions must be a 
party to the agreement; 

(v) the relevant union or unions shall not 
unreasonably oppose any agreement; 

(vi) any agreement shall be subject to ap- 
proval by the Western Australian Indus- 
trial Relations Commission and, if ap- 
proved, shall operate as a schedule to 
this award and take precedence over any 
provision of this award to the extent of 
any inconsistency. 

(f) Any disputes arising in relation to the 
implementation of paragraphs (c) and (d) 
hereof shall be subject to the provisions of 
Clause 34.—Avoidance of Industrial Dis- 
putes, of this award. 

13. Clause 33.—Introduction of Change: Renumber to 
Clause 32. 

14. Clause 33A.—Redundancy: Renumber to Clause 
32A. 

15. Clause 34.—Superannuation: Renumber to Clause 33. 
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16. Clause 35.—Junior Employees—Special Order: De- 
lete this clause. 

17. Clause 36.—Avoidance of Industrial Disputes: Re- 
number to Clause 34. 

18. Clause 37.—Training: Renumber to Clause 35 and 
delete subclauses (2), (4) and (6) and insert in lieu thereof 
the following: 

(2) Following proper consultation in accordance 
with subclause (9) in Clause 31.—Wages and Supple- 
mentary Payments, or through the establishment of a 
training committee, an employer shall develop a 
training programme consistent with: 

(a) the current and future skill needs of the 
enterprise; 

(b) the size, structure and nature of the opera- 
tions of the enterprise; 

(c) the need to develop vocational skills relevant 
to the enterprise and the metal and engineer- 
ing industry through courses conducted by 
accredited educational institutions and pro- 
viders. 

(4) (a) Where, as a result of consultation in accor- 
dance with subclause (9) of Clause 31.— 
Wages and Supplementary Payments or 
through a training committee and/or with the 
employee concerned, it is agreed that addi- 
tional training in accordance with the pro- 
gramme developed pursuant to subclause (2) 
hereof should be undertaken by an employee, 
that training may be undertaken either on or 
off the job and if the training is undertaken 
during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. 
The employer shall not unreasonably with- 
hold such paid training leave. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the employer's technical library) 
incurred with the undertaking of training 
shall be reimbursed by the employer upon 
production of evidence of such expenditure. 
Provided that reimbursement shall be on an 
annual basis, subject to the presentation of 
reports of satisfactory progress. 

(c) Travel costs incurred by an employee under- 
taking training in accordance with this 
clause, which exceed those normally in- 
curred in travelling to and from work, shall 
be reimbursed by the employer. 

(6) Any disputes arising in relation to subclauses (2) 
and (3) shall be subject to the provisions of Clause 
34.—Avoidance of Industrial Disputes of this award. 

19. Clause 35.—Training: Immediately following this 
clause insert a new clause as follows: 

36.—Traineeships. 
(1) Scope: 
This clause shall apply to a trainee employed under 

the Australian Traineeship System approved by the 
State Employment and Skills Development Authority. 

(2) Definitions: 
For the purposes of this clause: 
The "Australian Traineeship System" means a 

structured system of on the job training with an 
employer and off the job training in a Technical and 
Further Education College or other accredited training 
providers. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975. 

(3) Objective: 
(a) The objective of this clause is to provide the 

form and substance of conditions of employ- 
ment, including rates of pay, applicable to 
persons engaged under the Australian 
Traineeship System. 

(b) An objective of the Australian Traineeship 
System is to provide additional employment 
and training opportunities. Existing full time 
employees shall not be displaced from 
employment by a trainee. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means 

of a written agreement in a standard form 
registered in accordance with the provisions 
of the Industrial and Commercial Training 
1975. 

(b) A trainee shall be engaged in accordance 
with Clause 6.—Contract of Service of Part 
I—General provided that they shall not be 
employed on a part time or casual basis. 

(c) The traineeship shall be for a period of 12 
months, but this period may be varied with 
the agreement of the relevant union and the 
employer. 

(5) Employment Conditions: 
(a) A trainee shall participate in the approved on 

the job training programme and attend the 
accredited off the job training as prescribed 
in the training programme. 

(b) An employer shall release a trainee from 
work without loss of continuity of employ- 
ment to attend the prescribed off the job for 
the traineeship. 

(c) The employer shall provide an appropriate 
level of supervision during the traineeship 
period. 

(d) Where the employment of the trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be 
counted as service for the purpose of the 
award. 

(e) Trainees who fail to either complete the 
traineeship or who cannot for any reason, be 
placed in full time employment with the 
employer on successful completion of the 
traineeship shall not be entitled to any 
severance payment in accordance with 
Clause 32A of this award. 

(6) Overtime and Shiftwork: 
(a) Overtime and shiftwork shall not be worked 

by a trainee except in circumstances where 
the section in which the trainee is receiving 
on the job training is required to work 
overtime, or the work of that section is 
normally carried out by shifts. When over- 
time and shiftwork are worked, the relevant 
penalties and allowances will apply. 

(b) A trainee shall not work overtime alone. 
(7) Wages: 

(a) The weekly wage payable to a trainee shall 
be not less than that determined by applying 
the appropriate junior wage per week calcu- 
lated in accordance with subclause (4) of 
Clause 31.—Wages and Supplementary Pay- 
ments of this award multiplied by 39 which 
represents actual weeks spent on the job, then 
dividing that sum by 52 to provide a weekly 
wage. 

(b) In any case, the rate determined shall not be 
less than the minimum rate prescribed in the 
Australian Traineeship guidelines as 
amended from time to time. 
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(c) Where a trainee successfully completes a 
traineeship and is employed by the same 
employer performing work appropriate to the 
training received, the C12 rate of pay shall 
apply for the purpose of calculating the 
appropriate junior rate. 

20. Appendix 1—Classification Structure and Defini- 
tions: Delete this appendix and insert in lieu thereof the 
following: 

Appendix 1 
Old Classifications 

(1) (a) The following classification structure provides a 
reference point for task and craft based work titles 
prior to award restructuring. The following old 
classifications "line up" previous wage groups 
with the new career path levels. This Appendix 
will subsequently be deleted by agreement be- 
tween the parties. 

(b) C6 A1 
C8 A 
C9 B + C 
CIO D 
Cll E, F + G 
C12 H, I, J + K 
C13 L + M 
C14 N 

(2) Classification and Wage Groups 
(a) General Engineering Section 

Assembler window frame making J 
Brass finisher D 
Cycle assembler M 
Cycle mechanic H 
Examiner D 
Fitter—refrigeration D 
Fitter—window frame D 
Fuel injector fitter D 
Heat treater C 
Heat treater—operative K 
Inspector B 
Scientific Instrument Maker B 
Locksmith D 
Machinist—first class (tool room) C 
Machinist— 

first class D 
second class H 
third class K 

Motor cycle mechanic D 
Motor cycle assembler (assembling 

for the first time in Australia) J 
Motor mechanic D 
Motor vehicle assembler J 
Pattern maker B 
Process employee M 
Weighing instrument mechanic— 

full license D 
sectional license K 

Sewing machine mechanic (industrial) D 
Sewing machine assembler and adjuster H 
Toolmaker B 
Tractor and agricultural implement assembler— 

first two years experience K 
thereafter I 

Mechanical Tradesman (Special Class) A 
Tradesman D 
Viewer K 

(b) Electrical Section 
Automotive electrical fitter D 
Battery attendants M 
Battery fitter D 
Electrical fitter and/or armature winder D 
Electrical fitter's assistant M 
Electrical installer D 
Electrical installer's assistant M 
Electrician in charge of an electrical 

supply undertaking B 
Electrician special class A 

Electronics Tradesman A1 
Linesman— 

Grade 1, i.e. with not less than 3 
years' experience as a linesman D 

Grade 2, i.e. with less than 3 years' 
experience as a linesman E 

Motor attendant L 
Process employee M 
Switchboard attendant H 

(c) Electroplating Section 
Electroplater— 

first class D 
second class H 

Polisher K 
Wet process operative M 

(d) Boilermaking and Ship Construction Section 
Boilersmith and/or angle iron smith C 
Driller using portable machines F 
Driller using stationary machines M 
Place setter and frame bender C 
Tradesman D 
Tradesman: the greater part of whose time 

is occupied in marking off and/or 
template making C 

(e) Steel Construction Section including nut, bolt and 
spike making) 
Machinist— 

first class K 
second class M 

Tradesman D 
Tradesman: the greater part of whose time 

is occupied in marking off and/or 
template making C 

(f) Welding Section 
Welder— 

first class D 
second class K 
third class L 
fourth class M 

(g) Foundry Section 
Annealing stove attendant K 
Assistant furnace operator L 
Core stove or oven attendant K 
Dresser and/or fettler and/or grinder K 
Dresser and/or fettler and/or grinder when 

using a portable machine K 
Employee directly assisting tradesman L 
Furnace operator— 

cupola H 
electric H 
other I 

Jobbing coremaker D 
Jobbing moulder D 
Plate or machine moulder and/or coremaker— 

first six months' experience M 
second six months' experience L 
third six months' experience K 
Thereafter H 

("experience" includes experience 
as a moulder or coremaker whether 
job-bing or machine and whether as 
a junior or an adult). 
Shot blast and sand blast dresser— 

(i) who is not protected from flying 
shot and sand by a properly enclosed 
cabin I 

(ii) who is so protected L 
Tapper out L 

(h) Wrought Pipe Section 
Faucet maker in charge of furnace J 
Machine operator in charge of machine K 
Employee assisting furnace faucet maker M 
Employee on tar dip and sand rolling M 
Pipe building K 
Pipe rounder K 
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(i) Smith Section 
Blacksmith's striker 
Blacksmith 
Coppersmith 
Forge furnace operator 
Hammer driver 

(j) Iron Working and General Section 
Assistant furnace operator 
Attendant at small rivet heating or bolt 

heating or similar type of fires 
Bender of iron and steel frames used for 

reinforcing concrete 
Boiler (inside) cleaner and chipper 
Cold saw operator 
Crane attendant and dogman 
Crane driver—overhead cabin controlled 
Dresser and/or fettler and/or grinder 
Dresser and/or fettler and/or grinder when 

using portable machine 
Friction saw operator j 
Furnace operator 
Lagger— 

first six months' experience 1 
second and third six months' 

experience 
fourth and fifth six months' 

experience 
thereafter 

Painter of iron work (other than coach painter 
and ship painter) using brush or spray 

Rigger and splicer or scaffolder on shi] 
and buildings— 

(i) Certificated rigger or scaffolder 
(ii) Rigger or scaffolder (other) 

(iii) A certificated rigger or scaffolder, 
other than a leading hand who, is 
compliance with the provisions of the 
regulations made pursuant to the Con- 
struction Safety Act 1972, is responsi- 
ble for the supervision of not less than 
three employees shall be deemed a 
leading hand and shall be paid the 
additional rate prescribed in subpara- 
graph (i) of paragraph (a) of subclause 
(3) of this clause. 

Rigger and splicer or scaffolder other 
than on ships and buildings 

Shot blast and sand blast dresser— 
(i) who is not protected from flying 

shot and sand by a properly enclosed 
cabin 

(ii) who is so protected I 
Tool and material storeman 

(k) Tradesman's Assistant Section 
(i) Employees directly assisting tradesman 

not elsewhere classified 1 
(ii) Tradesman's assistants who from time 

to time are required to do rigging work 
(other than as an assistant rigger) or 
who uses a grinding machine 

(1) Industrial Gases Section 
Oxygen plant operator 
Acetylene plant or other gas plant operator 
General process hand ; 

(m) Labourer ; 
(n) Industrial Instrumentation Section 

Instrument Tradesman ; 
Instrument Tradesman—Complex Systems 
Instrumentation and Controls Tradesman A 

(3) ABB Power Transmission Pty Ltd: 
Coil winder—first class (Appendix 3) ] 
Transformer assembler—first class 

(Appendix 3) ] 
Coil winder—second class (Appendix 3) 

Transformer assembler—second class 
(Appendix 3) F 

Transformer protective coating employee— 
first class (Appendix 3) F 

Insulation processor—first class 
(Appendix 3) G 

Coil winder—third class (Appendix 3) H 
Insulation processor—second class 

(Appendix 3) H 
Coil winder—fourth class (Appendix 3) J 
Transformer assembler—third class 

(Appendix 3) J 
Transformer tanker—first class 

(Appendix 3) J 
Transformer protective coating employee— 

second class (Appendix 3) J 
Coil builder—first class (Appendix 3) L 
Coil builder—second class (Appendix 3) M 
Insulation processor—third class 

(Appendix 3) M 
Transformer assembler—fourth class 

(Appendix 3) M 
Transformer tanker—second class 

(Appendix 3) M 

21. Appendix 2—ABB Power Transmission Pty Ltd: 
Delete this appendix and insert in lieu thereof the following: 

Appendix 2. 
Old Definitions. 

General Engineering: 
"Process employee" means an employee engaged 

on repetition work on any automatic, semi-automatic, 
or single-purpose machine, or machine fitted with jigs, 
gauges, or other tools rendering operations, mechani- 
cal; or on the assembling of parts of mechanical 
appliances or other metallic articles so made; or on any 
repetitive hand processes. 

"Inspector" means a tradesman who is engaged to 
inspect components while in production or upon 
completion as to their conformity with a specified 
standard of quality and accuracy and who is authorised 
to exercise and does exercise a discretion to pass 
components which may not conform to that standard. 

"Examiner" means a tradesman other than one 
employed as an inspector who is engaged to inspect 
components while in production or upon completion as 
to their conformity with a specified standard of quality 
and accuracy. 

"Viewer" means an employee who by means of 
fixed gauges is engaged to inspect components while 
in production or upon completion as to their conformity 
with a specified standard of quality and accuracy. 

"Tradesman" means an employee who in the course 
of employment works from drawings or prints, or 
makes precision measurements or applies general trade 
experience, but does not include an apprentice. 

"Patternmaker" means a tradesman who makes 
patterns of wood or metal but does not include a 
tradesman engaged on the finishing (whether by filing 
or otherwise) or fitting of metal patterns unless the 
employee is otherwise entitled to be classified as a 
patternmaker. 

"Toolmaker" means a tradesman making or repair- 
ing any precision tool, gauge, die or mould to be affixed 
to any machine, who designs or lays out work and is 
responsible for its proper completion. 

"First-class machinist (tool room)" means a trades- 
man who, for the greater part of his time, is engaged 
in or in connection with the making of precision tools, 
gauges, dies or moulds to be affixed to any machine. 

"First-class machinist" means a tradesman who is 
engaged in setting up or in setting up and operating the 
following machines: lathe, boring machine, milling 
machine, planing machine, shaping machine, slotting 
machine and grinding machine. 
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"Second-class machinist" means an employee who 
is engaged in operating, or setting up and operating a 
key setting machine or any machine enumerated in the 
definition of "first-class machinist", and includes an 
employee engaged as a pipe fitter on low pressure work 
but does not include an employee who is engaged as 
a tradesman. 

"Third-class machinist" means an employee who 
operates any machine set up by a tradesman or any 
machine the setting up of which does not require the 
knowledge or skill of a second-class machinist, but 
does not include a "process employee". 

"Locksmith" means a tradesman engaged in the 
making or repairing of locks and the mechanism of safe 
and strongroom doors. 

"Heat treater" means a tradesman who is required 
to apply general trade experience as a heat treater and 
who carries out the operation of heat treatment to 
produce in the materials treated such requirements as 
hardness, toughness, ductility, resistance to abrasion, 
elasticity, tensile strength, machinability and resistance 
to creep, and who works to limits in size, shape and 
straightness in tool work. 

"Heat treater operative'' means an employee who is 
engaged under supervision in hardening, case-harden- 
ing or tempering metal components by any process and 
in taking pyrometer temperature readings and who 
adjusts furnace temperatures to instructions. 

"Automotive electrical fitter'' means an employee 
engaged in the manufacture and repair of the starting, 
lighting and ignition equipment of motor vehicles 
(including motor cycles). 

'' Motor mechanic" means an employee engaged in 
assembling (except for the first time in Australia), 
making, repairing, altering or testing the metal parts 
(including electric) of the engines or chassis of motor 
vehicles other than motor cycles. 

"Motor cycle mechanic" means an employee 
engaged in assembling (except for the first time in 
Australia), making, repairing, altering or testing the 
metal parts (including electric) of the engines, frames 
or chassis of motor cycles and side cars. 

"Motor vehicle assembler" means an employee 
engaged in assembling and putting together the parts 
of a motor vehicle as received from the maker but does 
not include an employee altering or adjusting such 
parts. 

"Cycle mechanic" means an employee engaged in 
assembling (except for the first time in Australia), 
building, brazing, repairing, altering or testing the 
metal parts of a pedal cycle. 

"Cycle assembler" means an employee engaged in 
assembling, putting together and adjusting the parts of 
a pedal cycle as received from the maker. 

"Lagger" means an employee engaged in mixing or 
fixing lagging on the job including the application of 
any thermal insulating material by any means and the 
fixing of protective coverings of canvas, sheet metals, 
fabrics, plastics, bituminous fibre glass and asbestos 
felt or other similar materials to such insulation. 

"Weighing instrument mechanic" means a trades- 
man who is qualified in the assembling, installation, 
calibration and repairing of weighing instruments and 
ancillary equipment required for the complete opera- 
tion of such instruments, and is a person who holds the 
appropriate license issued in accordance with the W.A. 
Weights and Measures Act and Regulations. 

"Mechanical Tradesperson—Special Class" means 
subject to paragraph (c) hereunder, a mechanical 
tradesperson who— 

(a) (i) is engaged in work on or in connection 
with fluid power circuitry, which work 
requires for its performance the standard 
of knowledge and skills referred to in 
subparagraphs (iii) and (iv) hereof; and 

. (ii) is able, where necessary and practicable, 
to perform such work without supervi- 
sion and to examine, diagnose and 
modify systems comprising intercon- 
nected fluid power circuits; and 

(iii) has satisfactorily completed the follow- 
ing TAPE units: 
Course Syllabus No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either 
Industrial Hydraulics 2 85008 
and 
Hydraulic Component Re- 85012 
pair 
or 
Pneumatic System Main- 
tenance (Industrial) 85010 
and 
Pneumatic System Control 
(Industrial) 85014; or 

(iv) has, whether through practical experi- 
ence or otherwise, achieved a standard 
of knowledge comparable to that which 
would be achieved under subparagraph 
(iii) hereof or in the case of a dispute has 
been satisfactorily assessed and/or ex- 
amined pursuant to the Fluid Power 
Exemptions Course detailed in para- 
graph (d); 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Technical 
College Trade course. 

(b) For the purpose of this award an employee 
shall be deemed to be a Mechanical Trade- 
sperson—Special Class only for the time 
during which the employee meets the forego- 
ing conditions unless— 

(i) that time exceeds sixteen hours per 
week; or 

(ii) in the opinion of his/her employer or, in 
the event of disagreement, in the opin- 
ion of the Board of Reference, that time 
is likely during the course of employ- 
ment to exceed sixteen hours per week 
on average, 

in which case the employee shall be classi- 
fied as Mechanical Tradesperson—Special 
Class for as long as the employment contin- 
ues on either of those bases. 

(c) For the purpose of this definition, employees 
who have completed courses in any other 
state shall, in the event of a dispute, submit 
their credentials for assessment by TAFE or 
be assessed in accordance with (a)(iv) above. 

(d) Fluid Power Exemptions Course 
Course exemptions for Fluid Power Certifi- 
cate Units can only be granted on completion 
of the TAFE divisional exam. However, class 
attendance exemptions may be granted for 
the following reasons: 

(i) Attending Short Vocational course (30 
hours). This will exempt the student 
from the practical component of the 
course. However, the theory component 
can be completed by 24 hour correspon- 
dence course with TAFE External Stud- 
ies. 

(ii) Students claiming exemption from the 
practical course requirements due to 
their industrial skills, could obtain an 
exemption through a documented case 
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presented by their employer. Full course 
accreditation can then be obtained by 
completing the 24 hour correspondence 
course with TAFE External Studies, 

(hi) Students without documented evidence 
may obtain a practical exemption 
through 5 hours skill testing. These 
students, if successful, may then enter 
the correspondence mode to obtain full 
unit accreditation. 

(iv) Students who have claimed subject 
exemptions in the certificate of work- 
shop technology, can only gain an 
automatic exemption from the introduc- 
tory units on full completion of the 
certificate. 

(e) For the purposes of this definition, fluid 
power circuitry involves Industrial Hydrau- 
lics and/or Industrial Pneumatics. 

Electrical: 
"Electrical fitter" means an employee engaged in 

making, repairing, altering, assembling, testing, wind- 
ing, or wiring electrical machines, instruments, meters, 
or other apparatus, other than wires leading thereto, but 
an employee shall not be deemed to be an electrical 
fitter— 

(a) solely by reason of the fact that this work 
consists of placing electrodes in "Neon" 
tubes sealed by the employee; or 

(b) if the employee is employed as a meter tester. 
"Electrical installer" means an employee engaged 

in the installation of electric lighting, electric meters, 
bells, telephones or motors and apparatus used in 
connection therewith and includes an employee en- 
gaged in running, repairing or testing of conductors 
used for lighting, heating or power purposes but does 
not include an employee who is a linesman or a meter 
fixer. 

"Linesman" means an employee engaged (with or 
without labourers assisting), in erecting poles for 
electrical wires, cables or other conductors, or erecting 
wires, cables or other conductors on poles or over 
buildings, or tying them to insulators, or joining or 
insulating them, or doing any work on electrical poles 
off the ground. 

"Motor attendant" means an employee who is 
wholly engaged in stopping or starting motors or oiling 
or cleaning motors. 

"Switchboard attendant'' means an employee at- 
tending to, in charge of, or doing any work (other than 
repairs or additions) necessary for the working of, any 
switchboard. 

"Battery fitter'' means an employee engaged in the 
erection, overhauling and repairing of storage batteries. 

"Battery attendant" means an employee who carries 
out testing, topping up, cleaning, charging, discharging, 
removing and replacing of storage batteries. 

"Electrician—Special Class" means, subject to 
paragraph (c) hereunder, an electrical fitter or electrical 
installer who— 

(a) (i) has satisfactorily completed a pre- 
scribed post trade course in industrial 
electronics; or 

(ii) has, whether through practical experi- 
ence or otherwise, achieved a standard 
or knowledge comparable to that which 
would be achieved under subparagraph 
(i) hereof; and 

(b) (i) is engaged on work on or in connection 
with complicated or intricate circuitry, 
which work requires for its performance 
the standard of knowledge referred to in 
paragraph (a) hereof; and 

(ii) is able, where necessary and practicable, 
to perform such work without supervi- 

sion and to examine, diagnose and 
modify systems comprising inter-con- 
nected circuits, but does not include 
such an employee unless the work on 
which the employee is engaged requires 
for its performance knowledge in excess 
of that gained by the satisfactory com- 
pletion of the appropriate Technical 
College trade course, 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Technical 
College Trade course. 

(c) For the purpose of this award an employee 
shall be deemed to be an Electrician— 
Special Class only for the time during which 
the employee meets the foregoing conditions, 
unless— 

(i) that time exceeds sixteen hours per 
week; or 

(ii) in the opinion of his employer or, in the 
event of disagreement, in the opinion of 
the Board of Reference, that time is 
likely during the course of employment 
to exceed sixteen hours per week on 
average, 

in which case the employee shall be classi- 
fied as Electrician—Special Class for as long 
as the employment continues on either of 
those bases. 

(d) In the event of disagreement about the 
implementation of this Electrician—Special 
Class provision, a Board of Reference shall 
determine the matter. 

(e) For the purpose of this definition the follow- 
ing courses are deemed to be prescribed post 
trade courses in industrial electronics— 

(i) Post Trade Industrial Electronics 
Course of the N.S.W. Department of 
Technical Education. 

(ii) The Industrial Electronics Course 
(Grades 1 and 2) as approved by the 
Education Department of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical 
Technology. 

(iv) Industrial Electronics (Course ("C")) 
of the Department of Education, Queen- 
sland. 

(v) The Industrial Electronics Course of the 
Technical Education Department of 
Tasmania. 

(vi) The Certificate in Industrial Electronics 
of the Tfechnical Education Division, 
Education Department of Western Aus- 
tralia. 

"Electronics tradesman" means an electrical trades- 
man working at a level beyond that of electrician 
special class and who is mainly engaged in applying 
knowledge and skills to the tasks of installing, 
repairing, maintaining, servicing, modifying, commis- 
sioning, testing, fault finding and diagnosing of various 
forms of machinery and equipment which are electron- 
ically controlled by complex digital and/or analogue 
control systems utilising integrated circuitry. The 
application of this skill and knowledge would require 
an overall understanding of the operating principles of 
the systems and equipment on which the tradesman is 
required to carry out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems 
utilising integrated circuits and in addition must have 
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satisfactorily completed a post trades course in elec- 
tronics equivalent to at least two years part time study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of— 

(a) maintaining and repairing multi-function 
printed circuitry using circuit diagrams and 
test equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the 
scope of the work described in this definition; 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed and 
within the scope of the work described in this 
definition. 

Electroplating: 
"Electroplater—first class" means an employee 

who maintains the solutions used and is responsible for 
the electroplating of ware. 

"Electroplater—second class" means an employee 
who is mainly engaged on electroplating (including 
work on the barrel-plating system), but who is not 
responsible for the solutions used. 

"Wet process operative" means an employee 
engaged in repetition work in any electroplating or 
allied wet process. 
Boilermaking and Ship Construction: 

"Boilermaking and ship construction" means the 
fabrication, erection, or repairing of steel or iron ships 
or of boilers or other vessels subject to greater pressure 
than the weight of their contents, but does not include 
drilling by stationary machines. 

"Tradesman" means an employee who is required 
to develop work from scaled drawings or prints, or to 
make templates, or to apply general trade experience 
without the guidance of a foreman or other tradesman, 
and includes an employee engaged in riveting by hand 
or machine, caulking, chipping, and working rivet 
busters. 
Steel Construction: 

"Tradesman" means an employee who is required 
to develop work from scaled drawings or prints, or to 
make templates, or to apply general trade experience 
without the guidance of a foreman or other tradesman, 
and includes an employee engaged in riveting by hand 
or machine, caulking, chipping, and working rivet 
busters. 

"First-class machinist" means an employee en- 
gaged solely in working one or more of the following 
machines:—Bending rollers, gag straight liners, guillo- 
tines, shearing machines, hydraulic presses of over two 
hundred and three tonnes pressure, portable drillers, 
portable reamers and tappers. 

"Second-class machinist" means an employee en- 
gaged solely in operating one or more of the following 
machines:—Mangling, nipping and notching, roll 
straightening, punching, cropping, hydraulic presses of 
two hundred and three tonnes pressure or under, 
stationary drillers, stationary reamers and tappers, cold 
saw, friction saw, plate-edge planers, and other 
machines. 

Welding: 
"First-class welder" means an employee using 

electric arc or petrol or coal gas blow pipe on any work 
other than that of a second, third or fourth class welder 
as defined. 

"Second-class welder" means an employee who— 
(a) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting up of which the employer is not 
responsible; or 

(d) operates a profile cutting or a straight line 
cutting machine. 

"Third-class welder" means an employee who uses 
any of the foregoing types of welding apparatus in 
tacking preparatory to the completion of work by any 
other employee. 

"Fourth-class welder" means an employee using an 
electric spot or butt-welding machine, or cutting scrap 
with oxy-acetylene blow pipe, petrol or coal gas blow 
pipe. 

Foundry: 
' 'Jobbing coremaker'' means a moulder engaged in 

making cores for metal moulds by the use of loam or 
strickle boards, or by loose boxes, other than loose 
boxes used for repetition production of cores requiring 
little or no skill to produce. 

"Jobbing moulder'' means a metal moulder engaged 
in floor moulding, loam moulding, strickle moulding 
or moulding from loose patterns. 

"Machine coremaker" means an employee making 
cores by machines where the core box is a fixture to 
or part of such machine, or making repetition cores 
requiring little or no skill to produce. 

"Plate or machine moulder" means an employee 
engaged in moulding on the plate system or by 
machines where the pattern is either a fixture to the 
plate or the spray system is used. 

Industrial Instrumentation: 
"Instrument tradesman" means a tradesman who is 

mainly engaged in installing, repairing, maintaining, 
servicing, industrial instruments and control systems. 

An instrument tradesman will have completed an 
apprenticeship the greater part of which involved 
industrial instrumentation, or alternatively can demon- 
strate a knowledge and understanding of industrial 
instrumentation and can apply that knowledge and 
understanding to the tasks assigned by the employer. 
The required knowledge and understanding would have 
been gained by undertaking a formal training course 
run by a State Education Department or Technical 
Education Department or its equivalent or by at least 
12 months on the job experience as a tradesman at 
instrument work. 

"Instrument tradesman—complex systems" means 
an instrument tradesman who is mainly engaged in 
installing, repairing, maintaining, servicing, testing, 
modifying, commissioning, calibrating and fault find- 
ing instruments which make up a complex control 
system which utOises some combination of electrical, 
electronic, mechanical, hydraulic and pneumatic prin- 
ciples. 

To be classified as an instrument tradesman— 
complex systems a tradesman will have: 

(i) Had a minimum of two years on the job 
experience as a tradesman working predomi- 
nantly on complex and/or intricate instru- 
ments and instrument systems as will enable 
him to perform such work under minimum 
supervision and technical guidance, and; 

(ii) Satisfactorily completed an appropriate post 
trade course equivalent to at least two years 
part time study or has achieved to the 
satisfaction of the employer a comparable 
standard of skUl and knowledge by other 
means including in-plant training or on the 
job experience referred to in (i) above. 

"Instrumentation and controls tradesman" means an 
instrument tradesman working at a level beyond that 
of instrument tradesman—complex systems and who 
is mainly engaged in applying skills and knowledge to 
installing, repairing, maintaining, servicing, testing, 
modifying, commissioning, calibrating, and fault find- 
ing industrial instruments which make up a complex 
control system which utilises some combination of 
electrical, mechanical, hydraulic and pneumatic princi- 
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pies and electronic circuitry containing complex 
analogue and/or digital control systems utilising inte- 
grated circuitry. 

The application of this skill and knowledge would 
require an overall understanding of the operating mode 
or principles of the various types of measurement and 
control devices on which the tradesman is required to 
perform tasks. To be classified as an instrumentation 
and controls tradesman a tradesman must have at least 
three years' on the job experience as a tradesman—12 
months of which must be at the level of instrument 
tradesman—complex systems and in addition must 
have completed a related post-trades course equivalent 
to at least two years part time study. 

In addition, to be classified as an instrumentation and 
controls tradesman, a tradesman must be capable of: 

(i) Maintaining and repairing multi-function 
printed circuitry of the type described in this 
definition using circuit diagrams and test 
equipment. 

(ii) Working under minimum supervision and 
technical guidance. 

(iii) Providing technical guidance within the 
scope of the work described in the definition. 

(iv) Preparing reports of a technical nature on 
specific tasks or assignments as directed and 
within the scope of the work described in this 
definition. 

22. Appendix 2—Old Definitions: Immediately following 
this appendix insert the following two new appendix as 
follows: 

Appendix 3. 
ABB Power Transmission Pty Ltd. 

1.—Scope. 
The provisions of this Appendix shall apply only to 

those employees employed by ABB Power Transmis- 
sion Pty Ltd and engaged in the callings referred to 
herein. 

2.—Definitions. 
"Coil Winder—Fourth Class" means an employee 

employed as such by ABB Power Transmission Pty Ltd 
and who, under supervision, is engaged in winding 
coils. 

"Coil Winder—Third Class" means an employee 
employed as such by ABB Power Transmission Pty Ltd 
and who has had a minimum of six months' experience 
as a coil winder—fourth class and under supervision 
winds coils of any size or category commonly 
manufactured by the distribution transformer industry. 

"Coil Winder—Second Class" means an employee 
employed as such by ABB Power Transmission Pty Ltd 
and who has had a minimum of three years' experience 
as a coil winder—third class and is competent to wind 
all categories of coils generally manufactured by the 
distribution transformer industiy. 

"Coil Winder—First Class" means an employee 
employed as such by ABB Power Transmission Pty Ltd 
and who has had either— 

(a) a minimum of two years' experience as a coil 
winder—second class and is competent and 
required to wind section and helical coils, 
continuous, spiral and interleaved disc coils; 
or 

(b) on engagement has a minimum of five years' 
continuous experience in the power trans- 
former industry and is competent and re- 
quired to wind section and helical coils, 
continuous, spiral and interleaved disc coils. 

"Core Builder—Second Class" means an employee 
employed as such by ABB Power Transmission Pty Ltd 
either— 

(a) in stacking core laminations to produce cores 
of any size, provided that in the case of a 

female employee the size of a core shall not 
exceed 3 MVA; or 

(b) in the production of single phase wound 
cores on a core winding machine. 

"Core Builder—First Class" means an employee 
employed as such by ABB Power Transmission Pty Ltd 
and who has had a minimum of one year's experience 
as a core builder—second class and is competent 
either— 

(a) in stacking core laminations on all transform- 
ers provided that in the case of a female 
employee the size of the transformer shall not 
exceed 3 MVA; or 

(b) in the production of three phase wound cores 
on a core winding machine. 

"Insulation Processor—Third Class" means an 
employee employed as such by ABB Power Transmis- 
sion Pty Ltd and who under supervision is training as 
an insulation processor—second class. 

"Insulation Processor—Second Class" means an 
employee employed as such by ABB Power Transmis- 
sion Pty Ltd and who has had a minimum of one year's 
experience as an insulation processor—third class and 
produces, under supervision, all the insulation compo- 
nents required for coil winding and assembly of any 
transformer. 

"Insulation Processor—First Class" means an em- 
ployee employed as such by ABB Power Transmission 
Pty Ltd and who has had a minimum of two years' 
experience as an insulation processor—second class 
and is competent and required— 

(a) to produce from drawings all insulation 
components for coil winding and assembly of 
any transformer; and 

(b) to operate such equipment as is necessary to 
produce that insulation. 

"Transformer Assembler—Fourth Class" means an 
employee employed as such by ABB Power Transmis- 
sion Pty Ltd and who under supervision assembles 
transformers. 

"Transformer Assembler—Third Class" means an 
employee employed as such by ABB Power Transmis- 
sion Pty Ltd and who has had a minimum of six 
months' experience in assembling transformers as a 
transformer assembler—fourth class and is competent 
and required to assemble any transformer under 1500 
KVA from drawings and under supervision any other 
size transformer as required. 

"Transformer Assembler—Second Class" means 
an employee employed as such by ABB Power 
Transmission Pty Ltd and who has had a minimum of 
two years' experience in assembling transformers as a 
transformer assembler—third class and is competent 
and required to assemble from drawings any trans- 
former under 5 MVA 66 KV "off load tapchanger 
range" and under instruction assembles any other size 
transformer as required. 

"Transformer Assembler—First Class" means an 
employee employed as such by ABB Power Transmis- 
sion Pty Ltd and who has had either— 

(a) a minimum of three years' experience as a 
transformer assembler—second class; or 

(b) five years' continuous experience in the 
power transformer industry, 

and is competent and required to assemble "on load 
tapchanger range" transformers and any transformer of 
a minimum of 5 MVA 66 KV "off load tapchanger 
range". 

"Transformer Tanker—Second Class" means an 
employee employed as such by ABB Power Transmis- 
sion Pty Ltd and who under supervision tanks 
distribution transformers. 

"Transformer Tanker—First Class" means an em- 
ployee employed as such by ABB Power Transmission 
Pty Ltd and who has had a minimum of six months' 
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experience in tanking distribution transformers as a 
transformer tanker—second class and is competent and 
required to tank all transformers up to 1500 KVA and 
under supervision any other size transformer as 
required. 

"Transformer Protective Coating Employee—Sec- 
ond Class" means an employee employed by ABB 
Power Transmission Pty Ltd and engaged under 
supervision in the protective coating of all components 
used in the manufacture of transformers. 

"Transformer Protective Coating Employee—First 
Class" means an employee employed by ABB Power 
Transmission Pty Ltd and who has had a minimum of 
two years' experience as a transformer protective 
coating employee—second class and is competent and 
required to protective coat by any means all compo- 
nents used in the manufacture of transformers. 

3.—Wages. 
Supple- Total 

Total Wage mentary Payment 
Per Week Payment 

52.00 417.20 

39.80 385.50 

37.40 364.60 

31.90 342.10 

Adult Workers: 
Wage Group C10 
Coil Winder 1st Class 
Transformer Assembler 
1st Class 
Wage Group Cll 
Coil Winder 2nd Class 
Transformer Assembler 
2nd Class 
Transformer Protective 
Coating 1st Class 
Insulation Processor 1st 
Class 
Wage Group C12 
Coil Winder 3rd & 4th 
Class 
Insulation Processor 2nd 
Class 
Transformer Protective 
Coating 2nd Class 
Transformer Tanker 1st 
Class 
Wage Group C13 
Coil Builder 1st Class 
Insulation Processor 3rd 
Class 
Transformer Assembler 
4th Class 
Transformer Tanker 2nd 
Class 

(b) The amount payable to any employee pursuant to 
the supplementary payment provisions of this 
clause: 

(i) shall be for all purposes of this award; 

(ii) shall be reduced by the amount of any 
payment being made to that employee in 
addition to the said rates otherwise than 
pursuant to the supplementary payment pro- 
visions of this subclause, whether such 
payment is being made by virtue of any 
order, industrial agreement or other agree- 
ment or arrangement. 

No. 13 of 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Jason Industries Ltd and Others 
and 

The Metal Engineering Workers Union (W.A. Branch) and 
Another. 

No. 1075 of 1992. 
Metal Trades (General) Award 1966 

No. 13 of 1965. 
COMMISSIONER R.N. GEORGE. 

23 December 1992. 

HAVING heard Mr M. Borlase on behalf of the Applicants 
and Mr F. Logan on behalf of the Metal and Engineering 
Workers' Union—Western Australia and Mr S. O'Byrne on 
behalf of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch), and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 19th 
day of November 1992. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 
1. Appendix 3—ABB Power Transmission Pty Ltd: 

Immediately following this Appendix insert the following 
new Appendix: 

Appendix 4. 
Architectural Aluminium Fabrication Classification. 

1.—Scope. 
The provision of this appendix shall apply only to 

those companies listed in Clause 4.—Respondent 
Companies of this Clause and to those employees 
employed by those companies and engaged in work 
referred to herein. 

2.—Definitions. 
WAGE GROUP: C 14 
ARCHITECTURAL ALUMINIUM FABRICATION 
EMPLOYEE LEVEL I 
Relativity to C 10 78% 

Undertaking up to 38 hours induction training which 
may include information on the enterprise, conditions 
of employment, introduction to supervisors and fellow 
workers, including the shop steward where available, 
training and career path opportunities, plant layout, 
work and documentation procedures, occupational 
health and safety, equal employment opportunity and 
quality control/assurance. 

An employee at this level performs routine duties 
essentially of a manual nature and to the level of their 
training:— 

1. Performs general labouring and cleaning 
duties; 

2. Exercises minimal judgement; 
3. Works under direct supervision; or 
4. Is undertaking structured training so as to 

enable them to work at C13 level. 
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WAGE GROUP: C 13 
ARCHITECTURAL ALUMINIUM FABRICATION 
EMPLOYEE LEVEL II 
Relativity to C 10 82% 

An employee who has completed up to three months 
structured training so as to enable the employee to 
perform work within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of an employee at C 14 and to the 
level of their training: 

1. Works under direct supervision either indi- 
vidually or in a team environment; 

2. Understands and undertakes basic quality 
control/assurance procedures including the 
ability to recognise basic quality deviations/ 
faults; 

3. Understands and utilises basic statistical 
process control procedures; 

4. Performs work in either the Fabrication, 
Glazing or Assembly areas of the workshop. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

• Repetition work on automatic, semi-auto- 
matic or single purpose machines or equip- 
ment; 

• Selects materials and assembles components 
using basic written, spoken and/or diagram- 
matic instructions in any assembly environ- 
ment; 

• Basic soldering or butt and spot welding 
skills or cuts scrap with an oxy-acetylene 
blow pipe; 

• Uses selected hand tools; 
• Maintains simple records; 
• Uses hand trolleys and pallet trucks; 
• Assists in the provision of on-the-job training 

in conjunction with tradespersons and super- 
visors/trainers. 

WAGE GROUP: C 12 
ARCHITECTURAL ALUMINIUM FABRICATION 
EMPLOYEE LEVEL III 
Relativity to C 10 87.4% 

An employee who has completed an Engineering/ 
Production Certificate I or equivalent training so as to 
enable them to perform work within the scope of this 
level. 

An employee at this level performs work above and 
beyond the skills of a C 13 and to the level of their 
training: 

1. Is responsible for the quality of their own 
work subject to routine supervision; 

2. Works under routine supervision either indi- 
vidually or in a team environment; 

3. Exercises discretion within their level of 
skills and training; 

4. Performs work in the Fabrication, Glazing, 
Assembly and Material Handling areas of the 
workshop within the scope of the indicative 
tasks listed below. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

• Operates flexibly between assembly stations; 
• Operates machinery and equipment requiring 

the exercise of skill and knowledge beyond 
that of an employee at level C 13; 

• Non-trade engineering skills; 
• Basic tracing and sketching skills; 
• Receiving, despatching, distributing, sorting, 

checking, packing (other than repetitive 
packing in a standard container or containers 

in which such goods are ordinarily sold), 
documenting and recording of goods, materi- 
als and components; 

• Basic inventory control in the context of a 
production process; 

• Basic keyboard skills; 
• Advanced soldering techniques; 
• Operation of mobile equipment including 

forklifts, hand trolleys, pallet trucks, over- 
head crane and winch operation; 

• Ability to measure accurately; 
• Assists one or more tradespersons; 
• Welding which requires the exercise of 

knowledge and skills above C 13; 
• Assists in the provision of on-the-job training 

in conjunction with tradespersons and super- 
visor/trainers; 

• Glass cutting; and 
• Workshop Process Glazing. 

WAGE GROUP; C 11 
ARCHITECTURAL ALUMINIUM FABRICATION 
EMPLOYEE LEVEL IV 
Relativity to C 10 92.4% 

An employee who has completed a Production/ 
Engineering Certificate II or equivalent training so as 
to enable the employee to perform work within the 
scope of this level. 

An employee at this level performs work above and 
beyond the skills of a C 12 and to the level of their 
training: 

1. Works from complex instructions and proce- 
dures; 

2. Assists in the provision of on-the-job training 
to a limited degree; 

3. Co-ordinates work in a team environment or 
works individually under general supervi- 
sion; 

4. Is responsible for assuring the quality of their 
own work; and 

5. Operates flexibly across all area of alumin- 
ium fabrication workshop activities. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

• Use of precision measuring instruments; 
• Machine setting, loading and operation; 
• Inventory and store control including: 

— licensed operation of all appropriate 
materials handling equipment; 

— use of tools and equipment within the 
scope (basic non-trades) maintenance; 

— computer operation at a level higher 
than that of an employee at C 12 level; 

• Intermediate keyboard skills; 
• Basic engineering and fault finding skills; 
• Licensed and certified for forklift, and crane 

driving operations to a level of higher than 
C 12; 

• Has a knowledge of the employers operation 
as it relates to production processes; 

• Lubricates production machinery equipment; 
• Assists in the provision of on-the-job training 

in conjunction with tradespersons and super- 
visors/trainers; 

• Complete production and assembly of all 
products with the aluminium fabrication 
workshop to a level higher than C 12; 

• Glass Cutting and Workshop Process Glaz- 
ing to a level higher than C 12. 
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WAGE GROUP C 10 
ARCHITECTURAL ALUMINIUM FABRICATION 
EMPLOYEE 
Relativity 100% 

An employee at this level is an employee who, while 
still being primarily engaged in Architectural Alumin- 
ium Fabrication work applies the skills acquired 
through the successful completion of a trade certificate 
level qualification in the production, distribution, or 
stores functions but not technical or trade work. 

A Production System Worker works above and 
beyond a C 11 and to the level of their training: 

1. Understands and applies specified quality 
control techniques; 

2. Exercises good interpersonal and communi- 
cations skills; 

3. Exercises keyboard skills at a level higher 
than C 11; 

4. Exercises discretion within the scope of this 
grade; 

5. Performs work under general supervision 
either individually or in a team environment. 

Indicative tasks which an employee at this level may 
perform are as follows: 

• Approves and passes first off samples and 
maintains quality of product across all areas 
of aluminium fabrication workshop; 

• Works from basic production drawings, 
prints or plans; 

• Operates, sets up and adjusts all production 
machinery in a plant including production 
process welding to the extent of training; 

• Can perform a range of engineering mainte- 
nance functions including: 

— Removing equipment fastenings includ- 
ing use of destructive cutting equip- 
ment. 

— Lubrication of production equipment. 
— Running adjustments to production 

equipment. 
• Operate all lifting equipment; 
• Basic production scheduling and materials 

handling within the scope of the production 
process or directly related functions within 
raw materials/finished goods locations in 
conjunction with technicians; 

• Understands computer techniques as they 
relate to production process operation; 

• High level of stores and inventory responsi- 
bility beyond the requirements of an em- 
ployee at C 11; 

® Assists in the provision of on-the-job training 
in conjunction with tradespersons and train- 
ers; 

• Has a sound knowledge of the employers 
operations as it relates to the production 
process; 

• Can select, prepare and assemble all products 
in the workshop. 

3.—Wages. 
Rates of pay for each classification level shall be that 

specified for the corresponding wage level in Clause 
31.—Wages and Supplementary Payments of this 
Award. 

4.—Respondent Companies. 
The following companies are respondent to this 

Appendix: 
Avanti Glass 
Stegbar Pty Ltd 
Aluminium Products 
Jason Anodising 
Dowell Aluminium Windows 

Lidco Aluminium Windows 
ASA Windows Pty Ltd 
W.A. Glass and Aluminium 
Mawco Pty Ltd 
Jason Windows 
Supreme Windows 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' AWARD 1976 

No. 29 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Others. 
No. 1382 of 1992. 

COMMISSIONER C.B. PARKS. 
18 December 1992. 

HAVING heard Mr W.T. Baxter on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Motel, Hostel, Service Flats and Boarding 
House Workers' Award 1976 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 14 December 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the following: 
9.—Additional Rates for Ordinary Hours. 

(1) A worker who is required to work any ordinary 
hours prior to 7.00 am or after 7.00 pm on any day 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra $1.05 per hour for each such 
hour, or part thereof worked. Provided that any 
worker who works the majority of his/her ordinary 
hours between midnight and 7.00 am shall be paid 
$1.10 per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of work 
on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(3) A worker who is required to work any of his/her 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as 
prescribed in accordance with the provisions of 
Clause 13.—Meal Breaks of this Award, shall be 
paid an allowance of $1.74 per day, for such 
broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof 
shall not apply to any work performed on a 
holiday and to which the provisions of subclause 
(2) of Clause 17.—Holidays are applicable. 

(5) The provisions of this clause shall not apply to 
casual workers. 
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2. Clause 21,—Wages: Delete this clause and insert in 
lieu thereof the following: 

21.—Wages. 
The following shall be the minimum fortnightly rates 

of wages payable to workers covered by this award— 
(1) CLASSIFICATIONS (total wage per fortnight): 

$ 
(1) Chef 771.90 
(2) Qualified Cook 719.20 
(3) Cook Employed Alone 678.20 
(4) Breakfast and/or Other Cooks 671.50 
(5) Bar Attendant—category 1 677.20 
(6) Bar Attendant—category 2 690.00 
(7) Cellarman 693.60 
(8) Head Waiter/Waitress 719.20 
(9) Head Steward/Stewardess 719.20 

(10) Hostess 719.20 
(11) Waiter/Waitress 662.50 
(12) Steward/Stewardess 662.50 
(13) Housekeeper/Supervisor 734.80 
(14) Night Porter 656.30 
(15) Hall Porter 656.30 
(16) Lift Attendant 656.30 
(17) Cashier 677.20 
(18) Snack Bar Attendant 662.50 
(19) Butcher 719.20 
(20) Kitchenhand 656.30 
(21) Commissionaire and/or Car Park- 

ing Attendant 656.30 
(22) Security Officer 719.20 
(23) Timekeeper 677.20 
(24) Storeman 671.50 
(25) Housemaid 656.30 
(26) Laundress 656.30 
(27) Cleaner 656.30 
(28) Maintenance Man 719.20 
(29) Gardener 656.30 
(30) Yardman 656.30 
(31) General Hand 656.30 

(2) In-Charge Rates: 
A worker (other than a Chef, Housekeeper/ 

Supervisor, Head Waiter/Waitress or Head Stew- 
ard/Stewardess) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage— 

Per Fortnight 
$ 

(a) if placed in charge of less than 
6 workers 17.60 

(b) if placed in charge of 6 to 10 
workers 23.50 

(c) if placed in charge of 11 to 20 
workers 27.00 

(d) if placed in charge of more than 
20 workers 45.20 

3. Clause 24.—Bar Work: Delete this clause and insert 
in lieu thereof the following: 

24.—Bar Work. 
(1) Any worker, other than a Bar Attendant who, in 

addition to his or her normal duties is required to 
dispense liquor from a bar, shall be paid at a flat 
rate of 69 cents per day in addition to the rate 
prescribed for such normal duties. 

(2) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to be responsible for and/or the 
purchasing of stock, shall be paid an amount of 
$11.30 per fortnight in addition to the rate 
prescribed for a Bar Attendant. 

PARTICLE BOARD INDUSTRY AWARD 
No. R 10 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wesfi Pty Ltd 

and 
The Forest Products, Furnishing & Allied Industries, 

Industrial Union of Workers, W.A. 
No. 1300 of 1992. 

Particle Board Industry Award No. 10 of 1978 
No. R 10 of 1978. 

COMMISSIONER A.R. BEECH. 
17 December 1992. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Mr M. Lourey on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Particle Board Industry Award No. 10 of 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 15th day of December 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Shift Work: Delete paragraph (8)(a) of this 

clause and insert in lieu the following: 
(8) (a) All work performed on a rostered shift, when 

the major portion of such shift falls on a 
Saturday, Sunday or a holiday, shall be paid 
for as follows— 

Saturday — at the rale of time and one 
half 

Sunday — at the rate of double time 
Holidays — at the rate of double time. 

These rates shall be paid in lieu of the shift 
allowances prescribed in subclause (7) of this 
clause. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD 1979 

No. R 48 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Others. 
No. 1363 of 1992. 

COMMISSIONER C.B. PARKS. 
18 December 1992. 

Order. 
HAVING heard Mr W.T. Baxter on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
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on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 14 December 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete subclause (11) and 

insert in lieu thereof the following: 
(11) "Non-working Day" shall mean any day upon 

which a worker, pursuant to the terms of the 
contract of employment, is not available to the 
employer for the purposes of rostering the 
ordinary hours of work. 

2. Clause 7.—Contract of Service: Delete this clause and 
insert in lieu thereof the following: 

(1) Except for a casual worker, the contract of service 
shall be terminable in accordance with the 
following provisions: 
(a) In the first year of continuous service—by 

the giving of one day's notice on either side 
or the payment or forfeiture, as the case may 
be, of one day's pay. 

(b) In the second year of continuous service—by 
the giving of one week's notice on either side 
or the payment or forfeiture, as the case may 
be, of one week's pay. 

(c) In the third and succeeding years of continu- 
ous service—by the giving of two week's 
notice on either side or the payment or 
forfeiture, as the case may be, of two week's 
pay. 

(d) Notwithstanding any other provisions of this 
subclause, the employer and the employee 
may mutually agree to accept a shorter notice 
period, or payment or forfeiture, as the case 
may be, in lieu thereof. 

(2) For the purposes of this clause the term "one 
day's notice" shall mean notice to terminate 
employment at the end of the worker's shift on the 
following working day. In the case of subclauses 
(l)(b) and (c) the notice period shall commence 
to operate on and from the date it is given, 
provided the notice is given prior to the com- 
mencement of the ordinary hours work period on 
that day. The term "one day's pay" shall mean 
seven hours and thirty six minutes (7.6 hours) 
wages paid at the ordinary hourly rate, provided 
that in the case of a part-time worker, the ordinary 
hourly rate shall be calculated on the number of 
hours that the worker would have normally 
worked. 

(3) Notwithstanding the provisions of this clause, an 
employer may dismiss a worker for misconduct, 
in which case, the worker shall be paid all wages 
due up to the time of dismissal. 

(4) It shall be a term of employment that the employer 
may direct a worker to carry out such duties as are 
within the limits of the worker's skill, competence 
and training. 

3. Clause 9.—Additional rates for Ordinary Hours: Delete 
this clause and insert in lieu thereof the following: 

9.—Additional Rates for Ordinary Hours. 
(1) A worker who is required to work any ordinary 

hours prior to 7.00am or after 7.00pm on any day 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra $1.02 per hour for each such 
hour, or part thereof worked. Provided that any 

worker who works the majority of his ordinary 
hours between Midnight and 7.(X)am shall be paid 
$1.07 per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of work 
on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(3) A worker who is required to work any of his 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as 
prescribed in accordance with the provisions of 
Clause 13.—Meal Breaks of this Award, shall be 
paid an allowance of $1.70 per day, for such 
broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof 
shall not apply to any work performed on a 
holiday and to which the provisions of subclause 
(2) of Clause 17.—Holidays are applicable. 

(5) The provisions of this clause shall not apply to 
casual workers. 

4. Clause 10.—Overtime: 
A. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) A worker recalled to work overtime after 

leaving the employer's work establishment 
shall be paid for at least three hours at the 
appropriate rate. 

B. Delete subclause (6) and insert in lieu thereof the 
following: 
(6) (a) By agreement between the employer 

and a worker, time off during ordinary 
hours shall be granted instead of pay- 
ment of overtime pursuant to the provi- 
sions of this clause. Such time off shall 
be calculated in accordance with sub- 
clause (2) of this clause. 

(b) Subject to paragraph (c) of this sub- 
clause, all time accrued in accordance 
with paragraph (a) of this subclause 
shall be taken within eight weeks of it 
being accrued at a time agreed between 
the employer and the worker when the 
agreement is made. 

(c) Where such time off in lieu is not taken 
in accordance with paragraph (b) it 
shall, be agreement between the em- 
ployer and the worker, be taken in 
conjunction with a future period of 
annual leave or the employer shall 
discharge his obligation to provide time 
off in lieu by making payment for the 
accrued time off when the worker's 
wages are paid at the end of the next pay 
period. 

(d) Upon termination of a worker's service 
with an employer, the worker shall be 
paid for all accrued time off which 
remains owing to the worker at the date 
of termination. 

5. Clause 12.—Part-time Workers: Delete this clause and 
insert in lieu thereof the following: 

12.—Part-time Workers. 
(1) A part-time worker shall mean a worker who, 

subject to the provisions of Clause 8.—Hours, 
regularly works no less than twenty ordinary hours 
per fortnight nor less than three hours per work 
period. 

(2) A part-time worker shall receive payment for 
wages, annual leave, holidays, bereavement leave, 
and sick leave on a pro-ram basis in the same 
proportion as the number of hours worked each 
fortnight bears to seventy-six hours. 

(3) Notwithstanding any other provision of this 
award, the employer and the worker may, by 
agreement, increase the ordinary hours to be 
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worked in any particular pay period to a maximum 
of seventy-six ordinary hours. Such extra hours 
shall be paid for at ordinary rates of pay. 

6. Clause 13.—Meal Breaks: Delete this clause and insert 
in lieu thereof the following: 

13.—Meal Breaks. 
(1) Every worker shall be entitled to a meal break of 

not less than one half hour nor more than one hour 
after not more than six hours of work. 

Where it is not possible for the employer to 
grant a meal break on any day, the said meal break 
shall be treated as time worked and the worker 
shall be paid at the rate applicable to the worker 
at the time such meal break is due, plus fifty per 
cent of the prescribed ordinary hourly rate 
applying to such worker, until such time as the 
worker is released for a meal. 

(2) In addition to a break for a meal, there may be one 
other break of at least one hour during each shift. 
Such break may be taken in conjunction with the 
meal break. 

7. Clause 14.—Meal Money: Delete this clause and insert 
in lieu thereof the following: 

14.—Meal Money. 
Any worker who is required to work overtime for 

two hours or more on any day, without being notified 
on the previous day or earlier, that he or she will be so 
required to work such overtime, will either be supplied 
with a substantial meal by the employer or be paid 
$6.30 meal money. 

8. Clause 15.—Sick Leave: Delete subclause (3) and 
insert in lieu thereof the following: 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. 
Provided that such advice, other than in extraordi- 
nary circumstances shall be given to the employer 
within 2 hours of the commencement of the 
absence. 

9. Clause 17.—Holidays: Delete subclauses (1) and (2) 
and insert in lieu thereof the following: 

(1) (a) Subject to any other provisions of this award, 
the following days or the days observed in 
lieu shall be observed as holidays without 
deduction of pay: New Year's Day, Australia 
Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, State Foundation Day, 
Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may 
be taken as a holiday by arrangement 
between the parties in lieu of any of the days 
named in this subclause. 

(b) When any of the days mentioned in para- 
graph (a) hereof falls on a worker's rostered 
day off the holiday shall be observed on the 
next rostered working day. In this case the 
substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) (a) All work on any such holiday shall be paid 
for at the rale of double time and a half, with 
a minimum payment as for four hours work. 

(b) The minimum payment of four hours work 
provided by paragraph (a) of this subclause, 
shall not apply in the case of a worker who, 
having commenced an ordinary hours work 
period on the day preceding the holiday, 
works less than four hours on that holiday. 

(c) The employer may discharge the obligation 
to make payment, in accordance with para- 
graph (a) of this subclause, by paying the 
worker at the rate of ordinary time for each 
hour worked and allowing the worker to be 

rostered off duty in ordinary hours, without 
deduction of pay, for a period equal to the 
number of hours worked on the holiday 
multiplied by time and a half. Subject to 
paragraph (d) such rostered time off shall be 
taken within eight weeks of the date of 
accrual at a time agreed between the em- 
ployer and the worker. 

(d) Where such time off in lieu is not taken in 
accordance with paragraph (c) it shall, by 
agreement between the employer and the 
worker, be taken in conjunction with a future 
period of annual leave or the employer shall 
discharge his obligation to provide time off 
in lieu by making payment for the accrued 
time off when the worker's wages are paid 
at the end of the next pay period. 

(e) Upon termination of a worker's service with 
an employer, the worker shall be paid for all 
accrued time off which remains owing to the 
worker at the date of termination. 

10. Clause 18.—Annual Leave: Delete subclause (9) and 
insert in lieu thereof the following: 

(9) (a) At the request of a worker, and with the 
consent of employer, annual leave prescribed 
by this clause may be given and taken before 
the completion of 12 months continuous 
service as prescribed by subclause (1) of this 
clause. 

(b) If the service of worker terminates and the 
worker has taken a period of leave in 
accordance with this subclause and if the 
period of leave so taken exceeds that which 
would become due pursuant to subclause (6) 
of this clause the worker shall be liable to pay 
the amount representing the difference be- 
tween the amount received by him/her for the 
period of leave taken in accordance with this 
subclause and the amount that would have 
accrued in accordance with subclause (6) of 
this clause. The employer may deduct this 
amount from moneys due to the worker by 
reason of the other provisions of this award 
at the time of termination. 

(c) The annual leave loading provided by sub- 
clause (2) of this clause, shall not be payable 
when annual leave is taken in advance 
pursuant to the provisions of this subclause. 
The loading not paid, for the period of leave 
taken in advance, shall be payable to the 
worker at the end of the first pay period 
following the worker completing the qualify- 
ing period of continuous service provided in 
subclause (1) of this clause. 

(10) The provisions of this clause shall not apply to 
casual workers. 

11. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following: 

21.—Wages. 
The following shall be the minimum fortnightly rates 

of wages payable to workers covered by this award:— 
(1) CLASSIFICATIONS (total wage per fortnight): 

$ 
(1 Chef 753.10 
(2 Qualified Cook 701.70 
(3 Cook Employed Alone 661.70 
(4 Breakfast and/or Other Cooks 655.10 
(5 Bar Attendant— category 1. 660.70 
(6 Bar Attendant—category 2. 673.20 
(7 Head Waiter/Waitress 701.70 
(8 Head Steward/Stewardess 701.70 
(9 Hostess 701.70 

(10 Waiter/Waitress 646.30 
(11 Steward/Stewardess 646.30 
(12 Cashier 660.70 
(13 Counterhand 646.30 
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(15) Laundress 640.30 
(16) Cleaner 640.30 
(17) Yardman 640.30 
(18) General Hand 640.30 

(2) In-Charge Rates 
A worker (other than a Chef, Housekeeper/ 

Supervisor, Head Waiter/Waitress or Head Stew- 
ard/Stewardess) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his/her 
normal wage— 

Per Fortnight 
$ 

(a) if placed in charge of less than 
6 workers 17.20 

(b) if placed in charge of 6 to 10 
workers 22.90 

(c) if placed in charge of 11 to 20 
workers 26.30 

(d) if placed in charge of more than 
20 workers 44.10 

12. Clause 24,—Bar Work: Delete this clause and insert 
in lieu thereof the following: 

24.—Bar Work. 
(1) Any worker, other than a Bar Attendant who, in 

addition to his or her normal duties is required to 
dispense liquor from a bar, shall be paid a flat rate 
of $0.67 cents per day in addition to the rate 
prescribed for such normal duties. 

(2) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to be responsible for and/or the 
purchasing of stock, shall be paid an amount of 
$11.00 per fortnight in addition to the rate 
prescribed for a Bar Attendant. 

13. Clause 26.—Uniforms and Laundering: Delete sub- 
clauses (2) and (3) and insert in lieu thereof the following: 

(2) Subject to subclause (3) hereof, an employer 
requiring any of the articles of clothing to be wom 
as described in subclause (1) of this clause, shall 
cause such clothing to the laundered at his own 
expense or otherwise shall pay to the worker 
concerned $4.40 per fortnight worked as a laundry 
allowance. The allowance provided herein shall be 
halved for workers who work less than half the 
standard ordinary hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually 
wom by cooks such as black and white check or 
white trousers, white coats, white shirt, white 
apron and cap, such garments shall be laundered 
at the employer's expense or otherwise the worker 
shall be paid $6.70 per fortnight worked as a 
laundry allowance. The allowance provided 
herein shall be halved for workers who work less 
than half the standard ordinary hours each 

14. Clause 27.—Protective Clothing: Delete subclause (1) 
and insert in lieu thereof the following: 

(1) Workers who are required to wash dishes, clean 
toilets or otherwise handle detergents, acids, soaps 
or any injurious substances, shall be supplied with 
rubber gloves free of charge by the employer, or 
be paid, in lieu, an allowance of $2.20 per 
fortnight worked. The allowance provided herein 
shall be halved for workers who work less than 
half the standard ordinary hours each fortnight. 

15. Clause 28.—Worker's Equipment: Delete this clause 
and insert in lieu thereof the following: 

28.—Worker's Equipment. 
All knives, choppers, tools, brushes, towels, and 

other utensils, implements and materials which may be 
required to be used by the worker for the purpose of 
carrying out his/her duties, shall be supplied by the 

employer free of charge. Provided that where a worker 
is required by the employer to use his/her own knives 
he/she shall be paid an allowance of $8.90 per fortnight 
worked. The allowance provided herein shall be half 
for workers who work less than half the standard 
ordinary hours each fortnight. 

16. Clause 29.—Limitation of Work: Delete this clause 
and insert in lieu thereof the following: 

29.—Limitation of Work—Deleted. 
17. Clause 33.—Roster: Delete this clause and insert in 

lieu thereof the following: 
33.—Roster. 

(1) A roster of the ordinary working hours shall be 
exhibited in each establishment in such place as 
it may be conveniently and readily seen by each 
worker concerned. 

(2) Such roster shall show— 
(a) the name of each worker; and 
(b) the hours to be worked by each worker each 

day. 
(3) The roster shall be open for inspection to a duly 

accredited representative of the union at such 
times as the ' 'Record'' is so open for inspection. 

(4) The roster shall be drawn up in such a manner as 
to show the ordinary working hours of each 
worker (other than a casual worker) for at least a 
week in advance of the date of the roster, and may 
only be altered on account of the sickness of any 
worker, or by mutual consent between the worker 
and the employer, or by the employer giving at 
least three day's notice of such alteration to the 
worker. 

RESTAURANT, TEAROOM AND CATERING 

No. R 48 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers) and Others. 

No. 1381 of 1992. 
COMMISSIONER C.B. PARKS. 

18 December 1992. 

HAVING heard Mr W.T. Baxter on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 14 March 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the following: 
9.—Additional Rates for Ordinary Hours. 

(1) A worker who is required to work any ordinary 
hours prior to 7.00am or after and 7.00pm on any 
day Monday to Friday, both inclusive, shall be 
paid at the rate of an extra $1.05 per hour for each 
such hour, or part thereof worked. Provided that 
any worker who works the majority of his ordinary 
hours between Midnight and 7.00am shall be paid 
$1.10 per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of work 
on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(3) A worker who is required to work any of his 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as 
prescribed in accordance with the provisions of 
Clause 13.—Meal Breaks of this award, shall be 
paid an allowance of $1.74 per day, for such 
broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof 
shall not apply to any work performed on a 
holiday and to which the provisions of subclause 
(2) of Clause 17.—Holidays are applicable. 

(5) The provisions of this clause shall not apply to 
casual workers. 

2. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following: 

21.—Wages. 
The following shall be the minimum fortnightly rates 

of wages payable to workers covered by this award:— 
(1) CLASSIFICATIONS (total wage per fortnight): 

$ 
(1) Chef 771.90 
(2) Qualified Cook 719.20 
(3) Cook Employed Alone 678.20 
(4) Breakfast and/or Other Cooks 671.50 
(5) Bar Attendant— category 1. 677.20 
(6) Bar Attendant—category 2. 690.00 
(7) Head Waiter/Waitress 719.20 
(8) Head Steward/Stewardess 719.20 
(9) Hostess 719.20 
10) Waiter/Waitress 662.50 
11) Steward/Stewardess 662.50 
12) Cashier 677.20 
13) Counterhand 662.50 
14) Kitchenhand 656.30 
15) Laundress 656.30 
16) Cleaner 656.30 
17) Yardman 656.30 
18) General Hand 656.30 

(2) In-Charge Rates 
A worker (other than a Chef, Housekeeper/ 

Supervisor, Head Waiter/Waitress or Head Stew- 
ard/Stewardess) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his/her 
normal wage— 

Per Fortnight 
$ 

(a) if placed in charge of less than 
6 workers 17.60 

(b) if placed in charge of 6 to 10 
workers 23.50 

(c) if placed in charge of 11 to 20 
workers 27.00 

(d) if placed in charge of more than 
20 workers 45.20 

3. Clause 24.—Bar Work: Delete this clause and insert 
in lieu thereof the following: 

24.—Bar Work. 
(1) Any worker, other than a Bar Attendant who, in 

addition to his or her normal duties is required to 
dispense liquor from a bar, shall be paid a flat rate 
of 69 cents per day in addition to the rate 
prescribed for such normal duties. 

(2) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classifica- 
tion, is required to be responsible for and/or the 
purchasing of stock, shall be paid an amount of 
$11.30 per fortnight in addition to the rate 
prescribed for a Bar Attendant. 

ROCK LOBSTER AND PRAWN PROCESSING 
AWARD 1978 

No. R 24 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
W. Angliss and Co. (Australia) Pty Ltd and Others 

No. 984 of 1992 (R2). 
The Rock Lobster and Prawn Processing Award 1978 

No. R 24 of 1977. 
COMMISSIONER S.A. KENNEDY. 

31 December 1992. 
Order. 

HAVING heard Ms B. Gavranich on behalf of The Food 
Preservers' Union of Western Australia, Union of Workers, 
and Ms G. Marlon on behalf of W. Angliss and Co. 
(Australia) Pty Ltd, James Bowes Pty Ltd, Kailis Bros Pty 
Ltd, MG Kailis Gulf Fisheries Pty Ltd and RO Exporters, 
now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and by 
consent, do hereby order— 

That the Rock Lobster and Prawn Processing Award 
1978 as amended be further varied in accordance with 
the following Schedule with effect from the beginning 
of the first pay period commencing on or after the 19th 
day of November 1992. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Wages 
8. Hours 
9. Overtime 

10. Additional Rates for Night Work 
11. Contract of Service 
12. Mixed Functions 
13. Holidays 
14. Annual Leave 
15. Sick Leave 
16. Payment of Wages 
17. Time and Wages Record 
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18. Under-Rate Employees 
19. Inspection By Union 
20. Board of Reference 
21. General Conditions 
22. Cold Chambers 
23. Posting of Award and Union Notices 
24. Long Service Leave 
25. Casual Provisions 
26. District Allowance 
27. Maximum Rate 
28. Incentive Scheme 
29. Meal Breaks 
30. Travelling Facilities 
31. Junior Employees' Certificate 
32. Compassionate Leave 
33. Liberty to Apply 
34. Maternity Leave 
35. Enterprise Agreements 

Schedule of Respondents 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete this clause. 
3. Clause 7.—Wages: Delete this clause and insert in lieu 

thereof the following: 
7.—Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this award. 

(1) Adult Employees: 
Classifications $ 
(a) Grader 318.00 
(b) Process Employee 304.70 

(2) Junior Employees (Graders) (Per cent of 
Grader rate per week): 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over 100 

(3) Junior Employees (Process Employees) (Per 
cent of Process Employee rate per week): 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over 100 

(4) Leading Hands (per week extra): 
In charge of— 

$ 
(a) Less than three other employ- 

ees 8.65 
(b) Not less than three and not 

more than ten other employ- 
ees 17.30 

(c) More than ten but not more 
than twenty other employees 25.25 

(d) More than twenty other em- 
ployees 33.65 

(5) Casual Employees: 
Casual employees shall receive 20 per cent 

in addition to the ordinary rates prescribed in 
this clause for the work performed. 

4. Clause 8.—Hours: Delete this clause and insert in lieu 
thereof the following: 

8.—Hours. 
(1) The ordinary hours of work shall be an average of 

38 per week over any five days of the week 
worked over any one of the following cycles: 
(a) 38 hours within a work cycle not exceeding 

7 consecutive work days; or 

(b) 152 hours within a work cycle not exceeding 
28 consecutive work days; or 

(c) 1,976 hours within a work cycle of one 
calendar year provided that for each day in 
excess of 364 days in a calendar year, 7 hours 
and 36 minutes shall be added to 1,976 hours. 

(2) Nothing in this clause shall be construed to 
prevent an agreement to operate any method of 
working a 38 hour week as prescribed in subclause 
(1) of this clause provided that agreement is 
reached in accordance with the procedures pre- 
scribed in Clause 35.—Enterprise Agreements. 

(3) In the absence of any agreement reached in 
accordance with subclause (2) of this clause the 
conditions of this clause shall apply. 

(4) (a) The ordinary hours of work shall be worked 
on Monday to Friday inclusive, between the 
hours of 8.00am and 8.00pm. 

5. Clause 9.—Overtime: Delete this clause and insert in 
lieu thereof the following: 

9.—Overtime. 
(1) All work done beyond the ordinary working hours 

on any day Monday to Friday, inclusive, shall be 
paid for at the rate of time and one-half for the first 
two hours and double time thereafter. 

(2) (a) All work performed after twelve noon Satur- 
day or on Sunday shall be paid for at the rate 
of double time. 

(b) Work performed on any day prescribed as a 
holiday by this award shall be paid at the rate 
of double time and a half. 

(3) (a) An employee required to work overtime for 
more than two hours, without being notified 
on the previous day or earlier that he/she will 
be so required to work, shall be supplied with 
a meal by the employer or paid $5.40 for a 
meal. If owing to the amount of overtime a 
second or subsequent meal is required the 
employee shall be supplied with each such 
meal by the employer or be paid $3.70 for 
each meal so required. 

(b) If an employee in consequence of receiving 
such notice has provided himself/herself with 
a meal or meals and is not required to work 
overtime or is required to work less overtime 
than notified, he/she shall be paid the 
amounts prescribed above in respect of the 
meals not then required. 

(4) Rest Period 
(a) When overtime work is necessary it shall, 

wherever reasonably practicable, be so ar- 
ranged that employees have at least eight 
consecutive hours off duty between the work 
of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the 
termination of his/her ordinary work on one 
day and the commencement of his/her ordi- 
nary work on the next day that he/she has not 
at least eight consecutive hours off duty 
between these times shall, subject to this 
subclause be released after completion of 
such overtime until he/she has had eight 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions of his/her employer, 
such an employee resumes or continues work 
without having had such eight consecutive 
hours off duty, he/she shall be paid at double 
time rate until he/she is released from duty 
for such period and he/she shall then be 
entitled to be absent until he/she has had 
eight consecutive hours off duty without loss 
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of pay for ordinary working time occurring 
during such absence. 

(5) When an employee is recalled to work after 
leaving the job: 

(a) He/she shall be paid for at least three hours 
at overtime rates. 

(b) Time reasonably spent in getting to and from 
work shall be counted as time worked. 

(6) Notwithstanding anything contained in this 
award: 
(a) An employer may require any employee to 

work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirement. 

(b) No organisation, party to this award, or 
employee or employees covered by this 
award shall in any way, whether directly or 
indirectly, be a party to or concerned in any 
ban, limitation or restriction upon the work- 
ing of overtime in accordance with the 
requirements of this subclause. 

6. Clause 10.—Additional Rates For Ordinary Hours: 
Delete this clause and insert in lieu thereof the following: 

10.—Additional Rates for Night Work. 
Where an employee (not being a shift employee) 

works any ordinary hours between 8.00pm and 8.00am 
before and after an enterprises' usual operating hours 
he/she shall be paid 20% in addition to his/her ordinary 
rate for all such hours worked. 

7. Clause 16.—Payment of Wages: Delete this clause and 
insert in lieu thereof the following: 

16.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly on any 

day of the week other than a Saturday or Sunday 
and not more than two days' pay shall be kept in 
hand. Provided that the timing of payment shall 
be subject to agreement between the employer and 
the majority of employees concerned. 

(2) The method of payment of wages may be by cash 
or direct transfer of funds into a bank or financial 
institution nominated by the employee. 

If an employer uses direct transfer as the method of 
payment, employees are obliged to comply with this 
method provided that they are not disadvantaged by 
way of the times of availability of pay. 
(3) An employee who lawfully leaves his/her employ- 

ment or is dismissed for reasons other than 
misconduct shall be paid all moneys due to 
him/her at the termination of his/her service with 
the employer, before leaving the employer's 
premises or alternatively (except in the case of 
casual employees) a cheque for the amount due 
may be forwarded tot he employee's last known 
address within 48 hours of such termination. 

8. Clause 19.—Limitation of Female Worker: Delete this 
clause. 

9. Clause 20.—Inspection by Union: Renumber this 
clause as 19. 

10. Clause 21.—Board of Reference: 
A. Renumber this clause as 20. 
B. Delete subclause (1) of this clause and insert in 

lieu thereof the following: 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference 
consisting of a Chairman and two other 
members who shall be appointed pursuant to 
the Industrial Relations Act 1979. 

11. Clauses 22.—General Conditions, 23.—Cold Cham- 
bers, 24.—Posting of Award and Union Notices and 
25.—Long Service Leave: Renumber these clauses as 21 to 
24 respectively. 

12. Clause 26.—Casual Provisions: Delete this clause and 
insert the following in lieu thereof: 

25.—Casual Provisions. 
Notwithstanding the provisions of Clause 8.— 

Hours, Clause 9.—Overtime and Clause 27.—Maxi- 
mum Rate of this award, casual employees may be 
employed on the seasonal processing of rock lobster, 
prawns or molluscs subject to the following conditions: 
(1) The ordinary working hours may be worked on 

any day of die week. 
(2) For all ordinary work performed on days other 

than Saturday or Sunday or on holidays referred 
to in Clause 13.—Holidays between 8.00pm on 
one day and 8.00am the following day, 57 cents 
per hour shall be paid in addition to the ordinary 
wage as a casual loading of 20 per cent of the 
ordinary wage. 

(3) As well as the casual loading of 20 per cent of the 
ordinary rate a casual employee shall receive the 
following loadings. 
For all ordinary work performed: 

(a) On Saturday—25 per cent; 
(b) On Sunday—50 per cent; 
(c) On holidays referred to in Clause 13.— 

Holidays—100 per cent shall be paid in 
addition to the ordinary wage. 

(4) Work performed in excess of 38 hours in any week 
shall be paid for at the rate of time and a half for 
the first eight hours and double time thereafter 
together with the casual loading of 20 per cent 

13. Clauses 27.—District Allowance, 28.—Maximum 
Rate and 29.—Incentive Scheme: Renumber these clauses 
as 26 to 28 respectively. 

14. Clause 30.—Meal Interval: Delete this clause and 
insert the following in lieu thereof: 

29.—Meal Breaks. 
(1) An employee shall not be compelled to work for 

more than five hours without a meal interval 
except where an alternative arrangement is en- 
tered into as a result of discussions between the 
employer and an employee and the majority of 
employees in the plant or work section concerned. 

(2) The meal break shall not be paid. 
(3) The time of taking a scheduled break may be 

postponed for one hour by an employer if it is 
necessary to do so in order to meet a requirement 
for continuity of operations. 

15. Clause 31.—Travelling Facilities: Renumber this 
clause as 30. 

16. Clause 32.—Preference to Unionists: Delete this 
clause. 

17. Clause 33.—Junior Workers' Certificate: Renumber 
and re title this clause as "31.—Junior Employees' Certifi- 
cate". 

18. Clause 34.—Compassionate Leave, 35.—Liberty to 
Apply, 36.—Maternity Leave and 37.—Enterprise Agree- 
ments: Renumber these clauses as 32 to 35 respectively. 

19. A. Throughout the text of the award delete references 
involving terms specific to gender and amend as follows: 
"he" to "he/she", "himself" to "himself/herself". 

B. Throughout the text of the Award delete references 
involving the term "worker" and insert in lieu the term 
"employee" with consequential grammatical amendments 
as appropriate. 
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No. 17 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, W.A. Branch 

and 
Airing Engineering Sales Pty Ltd and Others 

No. 1250 of 1992. 
Saw Servicing Establishments Award 

No. 17 of 1977. 
COMMISSIONER A.R. BEECH. 

16 December 1992. 
Order. 

HAVING heard Ms B. Love on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Saw Servicing Establishments Award No. 
17 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 8th day of December 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

(4) Employees who were receiving an award rate of 
pay which was in excess of the rate prescribed in 
Order No. 1250 of 1992, Minimum Rates Adjust- 
ment, shall have their rate preserved until agree- 
ment is reached between the parties, or the 
Western Australian Industrial Relations Commis- 
sion determines that the differential is to be 
absorbed. 

No. 10 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia 

and 
Arcus Australia Pty Ltd and Others. 

No. 1641 of 1990. 
Sheet Metals Workers' Award No. 10 of 1973. 

COMMISSIONER R.N. GEORGE. 
22 December 1992. 

Schedule. 
1. Clause 19.—Definitions: Immediately following sub- 

clause (5) of this clause insert new subclause (6) as follows: 
(6) "Saw Doctor Special Skills" means a Saw Doctor 

who has completed an appropriate post trade 
course in maintaining high tension saws and 
stellite tipping or who has gained equivalent skills 
through practical experience. 

2. Clause 28.—Wages: Delete this clause and insert in 
lieu the following: 

28.—Wages. 
(1) Rate Per Week: 

The minimum rate of wages payable to employ- 
ees employed in classifications contained in this 
subclause shall be as follows: 

Base Supple- 
Rate mentary 

Payment 

Total Award 
Minimum Rate 

(38 hours) 
$ 

(a) Saw Doctor 
Special Skills 383.50 54.60 438.10 

(b) Saw Doctor 365.20 52.00 417.20 
(c) Saw Filer . 337.40 48.10 385.50 
(d) Factory Hand 284.80 40.60 325.40 

(2) Apprentices: 
Apprentices shall be paid a percentage of the 

total minimum weekly rate prescribed for a Saw 
Doctor in paragraph (l)(b) of this clause as 
follows: 

Four Year Term 
First year 50% 
Second year 60% 
Third year 75% 
Fourth year 90% 

(3) Juniors: 
An employee less than 19 years of age who is 

not an apprentice shall be paid a percentage of the 
total minimum award rate prescribed for a Factory 
Hand in paragraph (l)(d) of this clause as follows: 

16 years of age 45% 
17 years of age 55% 
18 years of age 70% 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Borlase on behalf of the Respondent, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Sheet Metal Workers' Award No. 10 of 
1973 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 19th day of November, 1992. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

37.—Training add the new number and title: 
38. Traineeships 

2. Clause 37.—Training: Immediately following this 
clause insert a new clause as follows: 

38.—Traineeships. 
(1) Scope: 

This clause shall apply to a trainee employed 
under the Australian Traineeship System ap- 
proved by the State Employment and Skills 
Development Authority. 

(2) Definitions: 
For the purposes of this clause: 

The "Australian Traineeship System" 
means a structured system of on the job 
training with an employer and off the job 
training in a Technical and Further Education 
College or other accredited training provid- 
ers. 

"Trainee" means an employee engaged 
under the terms of this award and in 
accordance with the provisions of an Austra- 
lian Traineeship established pursuant to 
Section 37D of the Industrial and Commer- 
cial Training Act 1975. 
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(3) Objective: 
(a) The objective of this clause is to provide the 

form and substance of conditions of employ- 
ment, including rates of pay, applicable to 
persons engaged under the Australian 
Traineeship System. 

(b) An objective of the Australian Traineeship 
System is to provide additional employment 
and training opportunities. Existing full time 
employees shall not be displaced from 
employment by a trainee. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means 

of a written agreement in a standard form 
registered in accordance with the provisions 
of the Industrial and Commercial Training 
1975. 

(b) A trainee shall be engaged in accordance 
with Clause 6.—Contract of Service of Part 
I—General provided that they shall not be 
employed on a part time or casual basis. 

(c) The traineeship shall be for a period of 12 
months, but this period may be varied with 
the agreement of the relevant union and the 
employer. 

(5) Employment Conditions: 
(a) A trainee shall participate in the approved on 

the job training programme and attend the 
accredited off the job training as prescribed 
in the training programme. 

(b) An employer shall release a trainee from 
work without loss of continuity of employ- 
ment to attend the prescribed off the job for 
the traineeship. 

(c) The employer shall provide an appropriate 
level of supervision during the traineeship 
period. 

(d) Where the employment of the trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be 
counted as service for the puipose of the 
award. 

(6) Overtime and Shiftwork: 
(a) Overtime and shiftwork shall not be worked 

by a trainee except in circumstances where 
the section in which the trainee is receiving 
on the job training is required to work 
overtime, or the work of that section is 
normally carried out by shifts. When over- 
time and shiftwork are worked, the relevant 
penalties and allowances will apply. 

(b) A trainee shall not work overtime alone. 
(7) Wages: 

(a) The weekly wage payable to a trainee shall 
be not less than that determined by applying 
the appropriate junior wage per week calcu- 
lated in accordance with subclause (4) of 
Clause 31.—Wages and Supplementary Pay- 
ments of this award. 

(b) In any case, the rate determined shall not be 
less than the minimum rate prescribed in the 
Australian Traineeship guidelines as 
amended from time to time. 

(c) Where a trainee successfully completes a 
traineeship and is employed by the same 
employer performing work appropriate to the 
training received, the C12 rate of pay shall 
apply for the purpose of calculating the 
appropriate junior rate. 

No. A 23 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries, 
Industrial Union of Workers, WA 

Dubrov Pty Ltd T/A "Innovation" and Others. 
No. 1400 of 1992. 

Soft Furnishing Award 
No. A23 of 1982. 

COMMISSIONER A.R. BEECH. 
7 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to amend 
the award in accordance with the Minimum Rates Adjust- 
ment Principle of the State Wage Principles. It proceeds 
with the consent of the parties, and the Commission was 
informed that the discussions in relation to these matters 
have been occurring for approximately two and a half years. 
The union submitted that the industry is one which is 
dominated by the employment of women and that the agreed 
amendments will "go a long way towards addressing the 
inequities that have developed over a period of years in 
relation to the rates of pay for this and similar industries...". 
The parties have identified the Specialist Soft Furnishings 
Maker as the equivalent level of the skills acquired by a 
person as a result of the completion of an apprenticeship. 
The other classifications within the award have been 
adjusted having regard to the usual relativities in matters of 
this nature. A new classification of trainee has been inserted 
in the award which will receive 82% of the Specialist Soft 
Furnishings Maker classification and the remaining classifi- 
cations have been structured so that the Presser and Finisher 
will be at 85%; Machinist will be at 91%; Cutter will be at 
96%; Installer will be at 97% and Workroom Supervisor will 
be at 108% of the Specialist Soft Furnishings Maker 
classification. The application of the Minimum Rates 
Adjustment Principle will be done in four instalments six 
months apart. This first instalment will provide increases 
ranging from $12.80 to $15.90 per week. The parties accept 
that the increases which are applicable as a result of this 
amendment absorb any current over award payment being 
made. As a consequence of the restructuring, the classifica- 
tion against which the rates for apprentices are calculated 
has now become the Specialist Soft Furnishings Maker 
classification. 

The application also inserts the new classification of 
Trainee in accordance with the Australian Traineeship 
System and it was submitted that the industry expects a 
number of traineeships to become employed in the industry 
in 1993. The clause to be inserted is in the form commonly 
approved by the Commission. 

The Commission has considered the matter in the light of 
submissions which were made on the 15th and 23rd of 
December 1992 and is satisfied that the amendment sought 
is in accordance with the Commission's Wage Fixing 
Principles. The application will be granted. 

Accordingly the amendment will be granted and will with 
the agreement of the parties operate from the first pay period 
commencing on or after the 1st day of January 1993. 

Appearances: Mr M Lourey and Mr TP Daly on behalf 
of the applicant. 

Mr AC Tomlinson on behalf of the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Forest Products, Furnishing & Allied Industries, Industrial 

Union of Workers 
and 

Dubrov Pty Ltd T/A "Innovation" and Others. 
No. 1400 of 1992. 

Soft Furnishings Award No. A 23 of 1982. 
COMMISSIONER A.R. BEECH. 

12 January 1993. 
Order. 

HAVING heard Mr M. Lourey and later Mr TP. Daly on 
behalf of the Applicant and Mr A. Tomlinson on behalf of 
the Respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day of 
January 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Mixed Function 
7. Wages 

Ik. Minimum Wage 
7B. Supplementary Payments 

8. Payment of Wages 
9. Leading Hand 

10. Definitions 
11. Casual Employees 
12. Hours 
13. Overtime 
14. Meal Money 
15. Shift Work 
16. Public Holidays 
17. Annual Leave 
18. Away from Home and Travelling Time 
19. Contract of Service 
20. Under-Rate Employees 
21. Interviewing Employees and Inspection of Prem- 

ises 
22. Posting of Union Notices 
23. Junior Employees 
24. Junior Employee's Certificate 
25. Time, Wages and Superannuation Record 
26. Clock 
27. Breakdown 
28. Board of Reference 
29. Apprentices 
30. Sick Leave 
31. Rest Period and Meal Break 
32. Long Service Leave 
33. Part-Time Employees 
34. Compassionate Leave 
35. Jury Service 
36. First Aid Equipment 
37. No Reduction 
38. Dirt or Dust Money 

73 W.A.I.G. 

39. Junior Employees—Special Orders 
40. Maternity Leave 
41. Grievance/Dispute Procedure 
42. Outworkers 
43. Superannuation 
44. Structural Efficiency 
45. Traineeships 

Respondents 
2. Clause 7.—Wages: Delete this clause and insert in lieu 

the following: 
7.—Wages. 

The minimum rates of wage for employees covered 
by this award shall be— 

(1) Classification: Rate 
per week 

$ 
(a) Workroom Supervisor 372.30 
(b) Specialist Soft Furnishings 

Maker 341.50 
(c) Installer 329.70 
(d) Cutter 326.10 
(e) Machinist 309.70 
(f) Presser and Finisher 285.70 
(g) Trainee (entry level em- 

ployee) 281.60 
(2) Apprentices: 

(a) The rate per week for apprentices shall 
be the percentages shown in paragraph 
(b) hereof, of the total rate for a 
Specialist Soft Furnishings Maker. 

(b) Percentages 
Three Year Term % 
First Year 42 
Second Year 55 
Third Year 88 

(3) Junior Employees: 
(a) The wages per week for a junior 

employee shall be the percentage shown 
in paragraph (b) hereof, of the total rate 
for a Machinist. 

(b) Percentage: % 
Under 16 years 40 
Between 16 and 17 years 48.5 
Between 17 and 18 years 56 
Between 18 and 19 years 77 
Between 19 and 20 years 84 
Between 20 and 21 years 89.5 

(4) Provided that any increase payable under the 
Minimum Rates Adjustment Principle shall 
be reduced by the amount of any payment 
being made to that employee in addition to 
the provisions of this clause, whether such 
payment is being made by virtue of any 
order. Industrial Agreement or other agree- 
ment. 

3. Clause 10.—Definitions: Immediately following sub- 
clause (6) "Presser and Finisher" of this clause insert new 
subclause (7) "Trainee" as follows, and renumber sub- 
clause (7) as subclause (8): 

(7) "Trainee" shall mean 
(a) an employee engaged under the terms of this 

award and in accordance with the provisions 
of an Australian traineeship established pur- 
suant to Section 37D of the Industrial 
Training Act 1975 and approved by the State 
Management Committee, or 

(b) an employee who is either new to the soft 
furnishings industry or coming from any area 
of the needle trades and undertaking up to 
494 hours' training relating to areas of work 
covered by the classifications in Clause 
10.—Definitions, of this award. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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4. Clause 44.—Structural Efficiency: Immediately fol- 
lowing this clause insert new clause 45.—Traineeships as 
follows: 

45.—Traineeships. 
(1) Scope 

This clause shall apply to a trainee employed 
under the Australian Traineeship System by an 
employer approved by the State Management 
Committee. 

(2) Definition 
For the purposes of this clause— 

The "Australian Traineeship System" 
means a structured system of on the job 
training with an employer and off the job 
training in a Technical and Further Education 
College or other training provider approved 
by the State Management Committee. 

"Trainee" means an employee engaged 
under the terms of this award and in 
accordance with the provisions of an Austra- 
lian Traineeship established pursuant to 
Section 37D of the Industrial Training Act 
1975 and approved by the State Management 
Committee. 

"Traineeship Scheme" is a formal agree- 
ment of training approved by the State 
Management Committee and registered pur- 
suant to Section 37D of the Industrial 
Training Act 1975. 

"State Management Committee" means a 
committee comprising representatives from 
the Chamber of Commerce and Industry of 
Western Australia, the Trades and Labor 
Council of Western Australia, Technical and 
Further Education (TAFE) and the relevant 
Federal and State Government departments 
which approve traineeship arrangements by 
agreement of each of the parties. The State 
Management Committee may be established 
pursuant to the provisions of the Industrial 
Training Act 1975 or any amendments to or 
substitution of the Act, provided that any 
committee or body established in lieu of the 
State Management Committee has the same 
representatives structure and decision mak- 
ing processes as that Committee. 

(3) Objective 
(a) The objective of this clause is to provide the 

form and substance of the conditions of 
employment, including the rates of pay, 
applicable to persons engaged under the 
Australian Traineeship System (ATS) and 
who, being a trainee under that system, is 
covered by this award. 

(b) An objective of the Australian Traineeship 
System is to provide employment and train- 
ing opportunities for young people so as to 
enhance their skill levels and future employ- 
ment prospects. 

(4) Form of Traineeship Agreement 
(a) A traineeship shall be entered into by means 

of written agreement in a form approved by 
the State Management Committee and regis- 
tered in accordance with the provision of the 
Industrial Training Act 1975. 

(b) A trainee shall not be engaged on a part-time 
or casual basis. 

(c) The Traineeship Scheme shall be for a 
minimum period of 12 months but this period 
may be varied with the agreement of the 
union and the employer and with the ap- 
proval of the State Management Committee. 

(5) Duties and Responsibilities 
(a) A trainee shall participate in the approved 

on-the-job training scheme and attend the 
approved off-the-job training as prescribed in 
the training system. 

(b) An employer shall release a trainee from 
work to attend the prescribed off-the-job 
training course and shall provide the on-the- 
job training approved by the State Manage- 
ment Committee. 

(c) The employer shall provide the level of 
supervision in accordance with the approved 
training scheme during the traineeship pe- 
riod. 

(d) (i) The overall Traineeship Scheme will be 
monitored by officers of the Department 
of Employment and Training. 

(ii) An accredited representative of the 
union shall have access during ordinary 
working hours to inspect the relevant 
training records and work books and 
subject to the approval of the employer, 
which shall not be unreasonably with- 
held, may interview a trainee with 
respect to his/her progress in the 
Scheme. 

(e) An employer shall not, as a consequence of 
engaging a trainee pursuant to the provisions 
of this clause, terminate or otherwise preju- 
dice the employment of any full-time em- 
ployee of that employer. 

(6) Overtime and Shift Work 
Overtime and shift work shall not be worked by 

trainees except to enable the requirements of the 
training scheme to be effected. When overtime 
and shift work are worked the relevant penalties 
and allowances of the award based on the trainee 
wage will apply. No trainee shall work overtime 
or shift work on their own. 

(7) Wage Rates 
The weekly wage payable to a trainee shall be 

determined by multiplying the appropriate rate of 
pay prescribed in the award by 39 which repre- 
sents actual weeks spent on the job and dividing 
that sum by 52 to provide a weekly wage. The rate 
paid shall in no case be less than that wage rate 
for trainees announced from time to time by the 
Department of Employment Vocational Education 
and Training. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1124 of 1992. 

COMMISSIONER O.K. SALMON. 
24 November 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the State 
Energy Commission (SECWA) to vary Clause 37 of the 
State Energy Commission of Western Australia Wages and 
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Conditions Award 1988. The claim is made in the following 
terms: 

Delete Clause 37 and insert in lieu thereof the 
following: 

37—Time and Wages Records. 
1. The wages timesheets and cards in this Award 

shall be open for inspection by the Secretary or 
Organiser of the relevant union upon reasonable 
notice. 

2. At Muja Power Station, the use of a personal 
identification card is recognised as the means of 
site entry and the means of registering for payroll 
purposes in lieu of the time-card. 

Subclause 1 forms the whole of Clause 37 as presently 
framed in the award and is not controversial. In fact all of 
the controversy in this case relates to subclause 2 of the 
proposed variation. 

I mention also that "time-card" as used in subclause 2 
of the claim should not be confused with "time sheet". A 
time-sheet is used to record an employee's starting and 
finishing times on particular work performed during the day 
and given a job number. This arrangement is mainly for job 
costing purposes and the claim is not intended to alter it in 
any way. 

SECWA claims that the use of a personal identification 
card is necessary for safety and security reasons. Indeed 
SECWA's argument relies to a large degree on the unions* 
recognition of these two factors. Considerable documentary 
evidence purporting to show this recognition was tendered 
and oral testimony was brought by SECWA to establish that 
management had kept shop stewards informed of its 
intentions in all relevant respects. 

Documentary evidence covering the introduction of a 
standard working week of 37 72 hours in SECWA operations 
in 1981 and second tier agreements under wage fixing 
principles in 1987 was also tendered to show that starting 
and finishing times and arrangements at power stations are 
the subject of agreement. As I understand SECWA's 
argument, this material goes to ongoing change in a context 
where maximum efficiency is demanded as a valid 
expectation of change where it can be achieved on 
SECWA's part. That expectation underlies the assertion that 
the proposed variation is fair and reasonable. In other words 
it implies that while a measure of disadvantage to some 
employees will arise, SECWA's expectations are part and 
parcel of the equity and substantial merit concerning 
operations under the provisions claimed. 

SECWA also tendered a letter dated 22 October 1992 
which was sent to the unions following a s.32 conference 
on the same date. This letter confirmed arrangements made 
at that conference and its contents are important in 
SECWA's argument overall: 

Personnel will be required to use the Personal 
Identification Card at Muja Power Station for the 
following purposes— 

• to gain authorised access to site. 
• to register safe arrival at muster locations in the 

event of an emergency. 
• to allow early detection of any unauthorised 

person(s) on site. 
• to evidence appropriate levels of site induction, 

including Permit to Work authorisation. 
• to record the starting and ceasing times at 

employee's place of work for time, attendance 
and payroll purposes. 

The Card will remain at all times the property of 
SECWA and it is accepted that personnel will not pass 
the Card to anyone other than an authorised Muja 
Power Station security guard. On loss of the Card, 
personnel will notify Muja Power Station security at 
the earliest opportunity. 

Lateness at the place of work due to the loss or 
misplacement of the Personal Identification Card will 
be considered on it merits in accordance with normal 
practice. 

Personnel will sign to accept receipt of the Card in 
a register and also the data card used in its preparation. 

Any further use of the Personal Identification Card 
beyond the purposes stated earlier in this letter will not 
be undertaken without prior consultation with the 
personnel affected. 

The unions agree that safety and security at Muja Power 
Station will be enhanced by use of a personal identification 
card, but they disagree with the proposal for its introduction 
in the terms claimed by SECWA. They are uncertain about 
SECWA's intentions concerning possible uses to which the 
card can be put under the proposed new system; they also 
believe that some employees will be disadvantaged viz a viz 
others if the card is used as a means of registering for payroll 
purposes in lieu of the time-card, as claimed by SECWA; 
and they say that while employees may agree that a new 
system is needed, it is another thing that it can be introduced 
without employees forming opinions on the adverse impli- 
cations arising from it. 

It is also said that there is simply no justification for 
having shift workers covered and these workers should be 
excluded altogether from any new arrangement. 

The unions counterclaim for a variation to the award as 
follows: 

Clause 37—Time & Wages Records: Delete this 
clause and insert in lieu the following: 

Clause 37—Time and Wages Records. 
1. The wages timesheets and cards in this award shall 

be open for inspection by the Secretary or 
Organiser of the relevant Union, upon reasonable 
notice. 

2. (a) At Muja Power Station the usage of an 
electronic Personal Identification Card shall 
be to— 

(i) Facilitate site entry and simultaneously 
register attendance for time keeping 
purposes in lieu of the clock cards. 

(ii) Register arrival at a muster location in 
the event of an evacuation. 

(b) Any proposal for additional usage of the 
personal Identification card at Muja Power 
Station, other than that described in para- 
graph (a) hereof, shall only occur with the 
agreement of the majority of employees 
affected and their relevant Unions. 

(c) The provisions of this subclause do not apply 
to shiftworkers. 

The unions called no evidence regarding uses to which the 
card can be put. In this respect I glean from what was said 
that the card may be used in silly ways that will succeed only 
in generating tensions on the job when that can be avoided. 

Whilst the unions' fears concern a possibility, the 
implication arising from their fears is that power station 
management is not mindful of the problems unwise 
decisions may produce. I have on a previous occasion 
observed that there is a lack of trust between employees and 
station management that is not conducive to good industrial 
relations and that observation was referred to in these 
proceedings. However, even if I was correct, it does not 
follow from that state of affairs that I should conclude that 
SECWA will act unwisely in deciding how the card should 
be used, and that, therefore, its use will be unfair to 
employees. Whilst I think there is a lack of trust in the 
employment relationship at Muja it would be unfair to 
simply infer that all blame is on the side of management. 
On the basis of all of my experience with the subject, I think 
the blame for poor industrial relations and failure to resolve 
disputes such as the present one can be equally apportioned 
between management and employees. 

Ultimately my task is to deal with disputed claims in ways 
that will result in fairness. In that context I must also observe 
the requirements of s.32(7) of the Act. 
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That provision requires that: 
Where a matter is decided by arbitration the 

Commission shall endeavour to ensure that the matter 
is resolved on terms that could reasonably have been 
agreed between the parties in the first instance or by 
concUiation. 

The provision does not refer to the parties acting 
reasonably but to what they could have reasonably agreed 
to between themselves. (Robe River Iron Associates and 
Australian Workers Union 67 WA1G 320 at 322). Further- 
more, since ultimately fairness is intended to prevail, 
reasonable agreement will not be agreement reached where 
one party or the other relies on superior coercive power at 
first instance. In my opinion a reasonable agreement means 
a fair agreement in all of the circumstances; and that will 
be an agreement reached with each party having full regard 
for the interests of the other. 

Another feature of s.32(7) is that the Commission is 
required "to endeavour" to resolve matters on the terms 
specified. Perhaps there is a recognition in that requirement 
that discharge of the Commission's responsibUities accord- 
ing to s.26 cannot be achieved in every case while ignoring 
the realities of industrial power balances. Indeed, the public 
interest may prevail over all other considerations. 

But in my opinion this is a case where I should endeavour 
to do as s.32(7) instructs me. There is no evidence to ground 
a probability that the card will be used in inappropriate ways 
and it would be unreasonable to suppose otherwise. 

As to the second aspect of the unions' objections to the 
claim, SECWA does not deny that some employees will be 
disadvantaged viz a viz others, however it asserts that those 
workers who are not disadvantaged will either be positively 
advantaged or no worse off. I am, therefore, asked to balance 
the lot of all employees, and on that basis it is said I should 
not decide against SECWA's claims. 

As far as I am able to ascertain, the real disadvantage to 
be faced by some employees is that they will have to leave 
their homes earlier to arrive at work on time, and they will 
depart the site later than at present. To what extent those 
disadvantages impact upon the interests of the employees 
concerned I am not able to say. Furthermore Mr Grealy 
complained that no evidence was forthcoming to support the 
unions' case and since it is the interests of employees that 
I am required to consider, he makes his point. 

SECWA's interests concern its right to manage and its 
present expectations in that regard are rooted in the 
agreements earlier referred to. The right to manage does not 
include the right to disregard employees' entitlements and 
rights, but more than assertions are needed to show that 
these things are disregarded. And I mean disregarded in a 
real sense. 

So far as there is an onus upon SECWA to justify the 
proposed variation to the award I think, subject to the 
qualifications I am about to mention that on balance it has 
discharged that onus. 

In my opinion SECWA's proposal could have been 
reasonably agreed at first instance if it was to be introduced 
as a prospective measure in order that any disadvantages to 
employees may be met with a reasonable period of notice. 

So far as shift workers are concerned, on the evidence 
there appears to be no reason why they should use the card 
except for site entry. 

My decision in this matter is that an order shall issue in 
the terms claimed by SECWA, but excluding shift workers 
with respect to the card being used as the means of 
registering for payroll purposes; and that the order will 
operate from 20 February 1993. 

Appearances: Mr T. Grealy on behalf of the Applicant. 
Ms M. Robinson on behalf of the Respondents. 
Mr E. Barlow intervening on behalf of the Association of 

Professional Engineers, (Western Australian Branch), Or- 
ganisation of Employees. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1124 of 1992. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988 

No. A1 of 1989. 
COMMISSIONER O.K. SALMON. 

14 December 1992. 
Order. 

HAVING heard Mr T. Grealy on behalf of the Applicant and 
Ms M. Robinson on behalf of the Respondents and Mr E. 
Barlow intervening on behalf of the Association of 
Professional Engineers, (Western Australian Branch), Or- 
ganisation of Employees, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979 
hereby orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from 20 February 1993. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 37.—Time and Wages Records: Delete this clause 

and insert in lieu thereof the following— 
37.—Time and Wages Records. 

(1) The wages timesheets and cards in this Award 
shall be open for inspection by the Secretary or 
Organiser of the relevant union upon reasonable 
notice. 

(2) At Muja Power Station, the use of a personal 
identification card is recognised as the means of 
site entry and for employees other than shift 
workers, the means of registering for payroll 
purposes in lieu of the time-card. 

THE WESTERN AUSTRALIAN SURVEYING 
(PRIVATE PRACTICE) INDUSTRY AWARD 1989 

No. A 2 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Fluor Daniel Australia Ltd 
and 

The Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch. 

No. 1262 of 1992. 
The Western Australian Surveying (Private Practice) 

Industry Award, 1989 
No. A 2 of 1988. 

COMMISSIONER S.A. KENNEDY. 
15 December 1992. 

Order. 
HAVING heard Mr M. Jensen on behalf of Fluor Daniel 
Australia Ltd, Clough Engineering Group, John Holland 
Construction and Engineering Pty Ltd, and others and Mr 
G. Sturm an on behalf of The Association of Draughting, 
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Supervisory and Technical Employees, Western Australian 
Branch and, by warrant, the Association of Professional 
Engineers, Australia (Western Australian Branch), Organ- 
isation of Employees, now therefore I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, do hereby order— 

1. That the Schedule of Parties to The Western 
Australian Surveying (Private Practice) Industry 
Award, 1989 be amended to delete the entire 
section headed' 'Construction'' therein with effect 
from the beginning of the first pay period 
commencing on or after the 8th day of April 1992. 

2. That this Award be deemed not to have covered 
the following in any respect on and from its issue 
on the 28th day of September 1990: 

Clough Engineering Group 
251 St George's Terrace 
PERTH WA 6000 
Fluor Daniel Australia Ltd 
22 Mount Street 
PERTH WA 6000 
Leighton Contractors Pty Limited 
1 Altona Street 
WEST PERTH WA 6005 
John Holland Construction Pty Ltd 
261 Adelaide Tferrace 
PERTH WA 6000 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. 9 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia 

and 
J.W. Bolton Pty Ltd and Others. 

No. 1640 of 1990. 
Vehicle Builders' Award 1971 

No. 9 of 1971. 
COMMISSIONER R.N. GEORGE. 

22 December 1992. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Borlase on behalf of the Respondent, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Vehicle Builders' Award 1971 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 19th day 
of November, 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

37.—Training add the new number and title: 
38. Traineeships 

2. Clause 37.—Training: Immediately following this 
clause insert a new clause as follows: 

38.—Traineeships. 
(1) Scope: 

This clause shall apply to a trainee employed 
under the Australian Traineeship System ap- 
proved by the State Employment and Skills 
Development Authority. 

(2) Definitions: 
For the purposes of this clause: 

The "Australian Traineeship System" 
means a structured system of on the job 
training with an employer and off the job 
training in a Technical and Further Education 
College or other accredited training provid- 
ers. 

"Trainee" means an employee engaged 
under the terms of this award and in 
accordance with the provisions of an Austra- 
lian Traineeship established pursuant to 
Section 37D of the Industrial and Commer- 
cial Training Act 1975. 

(3) Objective: 
(a) The objective of this clause is to provide the 

form and substance of conditions of employ- 
ment, including rates of pay, applicable to 
persons engaged under the Australian 
Traineeship System. 

(b) An objective of the Australian Traineeship 
System is to provide additional employment 
and training opportunities. Existing full time 
employees shall not be displaced from 
employment by a trainee. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means 

of a written agreement in a standard form 
registered in accordance with the provisions 
of the Industrial and Commercial Training 
1975. 

(b) A trainee shall be engaged in accordance 
with Clause 6.—Contract of Service of Part 
I—General provided that they shall not be 
employed on a part time or casual basis. 

(c) The traineeship shall be for a period of 12 
months, but this period may be varied with 
the agreement of the relevant union and the 
employer. 

(5) Employment Conditions: 
(a) A trainee shall participate in the approved on 

the job training programme and attend the 
accredited off die job training as prescribed 
in the training programme. 

(b) An employer shall release a trainee from 
work without loss of continuity of employ- 
ment to attend the prescribed off the job for 
the traineeship. 

(c) The employer shall provide an appropriate 
level of supervision during the traineeship 
period. 

(d) Where the employment of the trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be 
counted as service for the purpose of the 
award. 

(6) Overtime and Shiftwork: 
(a) Overtime and shiftwork shall not be worked 

by a trainee except in circumstances where 
the section in which the trainee is receiving 
on the job training is required to work 
overtime, or the work of that section is 
normally carried out by shifts. When over- 
time and shiftwork are worked, the relevant 
penalties and allowances will apply. 

(b) A trainee shall not work overtime alone. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 173 

(7) Wages: 
(a) The weekly wage payable to a trainee shall 

be not less than that determined by applying 
the appropriate junior wage per week calcu- 
lated in accordance with subclause (4) of 
Clause 31.—Wages and Supplementary Pay- 
ments of this award. 

(b) In any case, the rate determined shall not be 
less than the minimum rate prescribed in the 
Australian Traineeship guidelines as 
amended from time to time. 

(c) Where a trainee successfully completes a 
traineeship and is employed by the same 
employer performing work appropriate to the 
training received, the C12 rate of pay shall 
apply for the purpose of calculating the 
appropriate junior rate. 

WOOL SCOURING AND FELLMONGERY 
INDUSTRY AWARD 

No. 32 of 1959. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers* Union of Australia, 

W.A. Branch 
and 

Jandakot Wool Scouring Co Pty Ltd and Others. 
No. 992 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 January 1993. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

QUARRY WORKERS' AWARD 1969 
No. 13 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Quarries Pty Ltd 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 1607 of 1992. 

COMMISSIONER O.K. SALMON. 
23 December 1992. 

Order. 
HAVING been advised by the Applicant in s.32 conference 
procedures that it no longer wishes to continue with this 
application, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 hereby 
orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
LNDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bains Harding Industries Pty Ltd and Another 

and 
Metals and Engineering Workers' Union—Western 

Australia. 
No. 1204 of 1992. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

COMMISSIONER R.N. GEORGE. 
17 December 1992. 

Order. 
WHEREAS a conference was held on 4 December 1992 
pursuant to Section 32 of the Industrial Relations Act 1979; 
and 

Whereas in the course of the conference proceedings 
agreement was reached between the parties to the Applica- 
tion that Order No. CR 1284 of 1988 dated 11 January 1989 
be cancelled; 

Now therefore having heard each of the parties to the 
application and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That Order No. CR 1284 of 1988 be and is hereby 
cancelled. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
C.B.I. Contractors Pty Ltd 

and 
Metals and Engineering Workers' Union—Western Austra- 

lia and Others. 
No. 1203 of 1992. 

COMMISSIONER R.N. GEORGE. 
17 December 1992. 

Order. 
WHEREAS a conference was held on 4 December 1992 
pursuant to Section 32 of the Industrial Relations Act 1979; 
and 

Whereas in the course of the conference proceedings 
agreement was reached between the parties to the Applica- 
tion that Order No. C 20 of 1987 dated 10 April 1987 be 
cancelled; 

Now therefore having heard each of the parties to the 
application and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders 

That Order No. C 20 of 1987 be and is hereby 
cancelled. 

(Sgd.) R.N. GEORGE, 
[L.S.| Commissioner. 

Application No. A7 of 1991. 

APPLICATION FOR AN AWARD ENTITLED 
"HEALTH CARE SERVICES (PRIVATE 

CONTRACTORS) AWARD". 
NOTICE of this application by The Federated Miscellane- 
ous Workers Union of Australia, W.A. Branch was given on 
9 May 1991 and is published at 71 WAIG 1297. 

The applicant has sought to amend Clause 3.—Scope of 
the proposed new award to read as follows:— 

3.—Scope. 
Notwithstanding the provisions of the Catering 

Employees' (Nationwide Food Service) Award 1990 
this award shall apply to all persons employed in a 
classification contained in Clause 33.—Wages of this 
award by employers who provide cleaning and/or 
catering and/or gardening services and services inci- 
dental thereto pursuant to a contract for services to a 
principal who is engaged in the provision of: 

(a) private hospital care to the public; or 
(b) residential accommodation and/or personal 

care facilities for aged or disabled persons; 
or 

(c) education and/or training and/or residential 
accommodation to intellectually handi- 
capped persons. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

11 December 1992. 

NOTICES— 
Award/Agreement matters— 

Application No. 1619 of 1992. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ELECTRICAL CONTRACTING 

INDUSTRY AWARD No. R22 of 1978". 
NOTICE is given that an application has been made to the 
Commission by the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Second Schedule—Respondents: Add the following 
new respondents:— 

Skilled Engineering Pty Ltd 
65 Burs wood Road 
VICTORIA PARK WA 6100 
Drake Industrial 
218 St. George's Terrace 
PERTH WA 6000 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

29 December 1992. 

Application No. A1 of 1993 
APPLICATION FOR AN AWARD 

ENTITLED " PARAPLEGIC QUADRIPLEGIC 
ASSOCIATION OF W.A. INCORPORATED AWARD" 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Award shall apply to all employees of the Paraplegic 

Quadriplegic Association of W.A. Incorporated employed 
in the classifications contained in Clause 32.—Wages and 
to the Federated Miscellaneous Workers' Union of Austra- 
lia, W.A. Branch. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 
32.—Wages. 

The classifications contained in this clause are:— 
PART A:—Enrolled Nurse 

Nursing Assistant 
PART B:—(1) Hospital Worker Level One 

Cleaner 
Domestic 
Gardener (Other) 
Food Service Attendant 
Kitchen Attendant 
Orderly (Other) 
Hospital Worker Level Two 
Orderly (handling patients) 
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Hospital Worker Level Three 

All Purpose Orderly 
CSSD Assistant (1st year) 
Handyperson 
Hydrotherapy Attendant (1st year) 
Menu Assistants 

Hospital Worker Level Four 

Cook (other) 
CSSD Assistant (Thereafter) 
Hydrotherapy Attendant (Thereafter) 

Hospital Worker Level Five 

Cook (only one employed) 
Driver (less than 3 tonnes) 
Deputy Head Orderly 
Domestic Supervisor 
Head Gardener 

Hospital Worker Level Six 

Bus Driver (less than 25 passengers) 
Driver (over 3 tonnes) 
Hairdresser 

Hospital Worker Level Seven 

Bus Driver (over 25 Passengers) 
Second Cook 

Hospital Worker Level Eight 

Assistant Supervisor Cleaning Serv- 
ices 
Cafeteria Supervisor 
Canteen Supervisor 
Horticulturist 

Hospital Worker Level Nine 

Dining Room Supervisor 
First Cook 
Head Orderly 
Senior food Service Attendant 
(Hospitals with less than 100 beds) 

Hospital Worker Level Ten 

Cleaning Services Supervisor 
Senior Food Service Attendant 
(Hospitals with 100 or more beds) 
Tradesperson Cook 

Hospital Worker Level Eleven 

(2) Junior Hospital Employees 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 

J. CARR1GG, 
Registrar. 

13 January 1993 

Complaint No. 57 of 1991. 
Heard: 10-11 July 1991. 
Delivered: 26 July 1991. 

Between 
John Gearin Carrigg, Complainant 

and 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch, Defendant. 

Miss Smith appeared for the complainant. 
Mr Harris appeared for the defendant. 

P.G. COCKRAM. SM. 

Reasons for Decision, 
THE defendant is charged with two breaches of Order 
No. C 952 of 1990, being an Order made by Commissioner 
A R Beech dated 12 December, 1990 (Exhibit B hereinafter 
"the Order"). 

The complaint sets out the two breaches in the following 
terms: 

"Between 1.00 pm on the 12th day of December, 
1990 and the 18th day of December, 1990, being a party 
to Order No. C 952 of 1990, failed to ensure the work 
the subject of the dispute was performed equally by 
persons who were able to be enrolled by the Construc- 
tion, Mining and Energy Workers' Union of Australia, 
Western Australian Branch and by The Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch respectively contrary to 
Order 1 of Order No. C 952 and section 83 of the 
Industrial Relations Act 1979; 

And further, between 1.00 pm on the 12th day of 
December, 1990 and the 18 th day of December, 1990 
being a party to Order No. C 952 of 1990, took 
industrial action in support of its ciaim for coverage of 
persons engaged on trowelling work on refractory brick 
work; contrary to Order 2 of Order No. C 952 of 1990 
and section 83 of the Industrial Relations Act 1979." 

The burden of proof is on the complainant. 
The standard of proof which must be met by the 

complainant is the civil standard being, on the balance of 
probabilities. 

If the complainant does not reach that standard in relation 
to any element then the defendant must have the benefit of 
that failure and the charge must be dismissed. 

The complainant gave evidence and called two further 
witnesses. 

The defendant called six witnesses. 
To be successful the complainant must convince me, on 

the balance of probabilities, that the reason why the four 
members of the defendant Union did not carry out the work 
in the vessel on 18 December, 1990 was because of the 
demarcation dispute, which was the subject of the Order. 

The complainant asks me, from largely circumstantial 
evidence, to draw an irresistible inference that the reason 
why the four members did not carry out the work related to 
the demarcation dispute. 

"For a conviction to stand, where the evidence of 
guilt is circumstantial, that evidence must be so cogent 
and compelling that it convinces the jury that no 
rational hypothesis other than the accused's guilt can 
account for the facts (The Queen v. Onufrejczyk [1955] 
1QB 388, 394; Peacock v. The King (1912) 13 CLR 
619)" per Murphy 1 in the Chamberlain Case 51 ALR 
225 at 265. 
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I am cognisant of the fact that the standard of proof 
required of the complainant in these proceedings is the lesser 
civil standard. Notwithstanding that, the above quotation is 
still relevant and a clear guide to the manner in which 
circumstantial evidence must be approached. 

In summary, I would understand that the circumstantial 
evidence from which I am to draw the inference includes the 
following: 

1. The evidence of Mr Horsley that prior to 18 
December, 1990 he was advised by Mr Douglas, 
an organiser with the defendant, that the defendant 
would not comply with the Order. 

2. The evidence of Mr Cross that prior to 18 
December, 1990 he was advised by a Mr Saunders 
(an official of the defendant) that the defendant 
would not comply with the Order. 

3. The evidence of Mr Cross that problems with 
emergency lighting were not originally raised with 
him. That such problems were only raised after the 
first two workers were terminated. 

4. The evidence of Mr Carrigg that the defendant 
considered that trowelling work was the exclusive 
domain of the defendant. 

In answer to the allegation that the refusal to work related 
to the demarcation issue, the defendant called five witnesses 
(I exclude the evidence of Mr King, who was really of no 
assistance at all) to support the defendant's allegation that 
the refusal related to safety; that the defendant was prepared 
to comply with the order and had not instructed or invited 
its members to breach the order. 

In relation to the question of the provision of emergency 
lighting there are conflicts between the evidence of Mr 
Cross on the one hand and Messrs Maoset, Crawford, 
Thomas and Douglas which requires me to make an 
assessment of the credit of the witnesses. 

Having observed all witnesses give their evidence and 
closely considered the contents of their evidence, I have 
come to the conclusion that I am unable to find any reason 
why I should prefer the evidence of the complainant's 
witnesses to that of Messrs Maoset, Crawford and Thomas. 
I was not particularly impressed with Mr Douglas. 

I am also of the view that the Prohibition Order issued by 
Mr Wakelan (Exhibit N) lends support to the evidence of 
Messrs Maoset, Crawford and Thomas. 

The fact that the Prohibition Order was later cancelled by 
Senior Commissioner Halliwell on 9 January, 1991 does not 
detract from the fact that on 18 December, 1990 Mr Wakelan 
(who would appear to be a totally independent person) 
formed an independent opinion that the lighting in the vessel 
was not adequate. To my mind that finding by Mr Wakelan 
lends weight to the evidence of Messrs Maoset, Crawford 
and Thomas. 

I do find that Mr Douglas and/or Mr Saunders did advise 
Mr Horsley and Mr Cross, prior to 18 December, 1990, that 
the defendant would not comply with the Order. That 
finding however does not negate my assessment of the 
evidence of Messrs Maoset, Crawford, Thomas and Wa- 
kelan. 

It follows that, as I am not prepared to prefer the evidence 
of the complainant's witness in preference to that of Messrs 
Maoset, Crawford, Thomas and Wakelan, I am not prepared 
to find that safety was not the reason for the refusal to do 
the work. 

It further follows that, given my finding that I am not 
prepared to find that safety was not the reason for the refusal 
to do the work, in terms of Murphy J, the demarcation 
dispute is not the only rational hypothesis to account for the 
refusal to work. 

At the end of the day, although I have a suspicion that the 
reason for the refusal may have been because of the 
demarcation dispute, I am not convinced, on the balance of 
probabilities, that the demarcation was the reason. That 
being the case, the complainant has failed to discharge his 
burden of proof. 

73 W.A.I.G. 

In view of my above findings I do not consider it 
necessary to consider the further matters raised by Mr 
Harris. 

The complaint is dismissed. 
P.O. COCKRAM. SM. 

SECTION 23— 
Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bains Harding Industries Pty Ltd and Others 

and 
Metals and Engineering Workers' Union—Western Austra- 

lia and Others 
No. 1202 of 1992. 

COMMISSIONER R.N. GEORGE. 
17 December 1992. 

Order. 
WHEREAS a conference was held on 4 December 1992 
pursuant to Section 32 of the Industrial Relations Act 1979; 
and 

Whereas in the course of the conference proceedings 
agreement was reached between the parties to the Applica- 
tion that Order No. C 804 of 1987 be cancelled and replaced 
with a new Order to be known as the North West Shelf 
Project—Burrup Peninsula Telephone Threat Procedures 
Order No. 1202 of 1992; 

Now therefore having heard each of the parties to the 
application and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby issues the terms of the Order— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

NORTH WEST SHELF PROJECT—BURRUP 
PENINSULA. 

TELEPHONE THREAT PROCEDURES. 

1.—Title. 
This Order shall be known as the North West Shelf— 

Burrup Peninsula Telephone Threat Procedures Order No. 
1202 of 1992 and shall cancel and replace Order No. C 804 
of 1987. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Aim 
4. Receipt of Threat 
5. Command Post 
6. Notification 
7. Personnel Action 
8. Evacuation 
9. Security 

10. Other 
11. Review of Procedure 

3.—Aim. 
To establish procedures and responsibilities in respect of 

all construction personnel employed on the L.N.G. Con- 
struction Site, Burrup Peninsula, in the event of a telephone 
or otherwise communicated threat. 
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4.—Receipt of Threat. 
(1) The telephone threat checklist attached hereto should 

be kept near all telephones on site. Any person who receives 
a telephone call purporting to be a threat directed at the 
L.N.G. Construction Site or Woodside Operating Plant 
shall: 

(a) Listen very carefully to the caller's message and 
the exact wording of the threat. Pay attention to 
accent, speech characteristics and background 
noise. If possible and not already stated, attempt 
to ask details (e.g. when the bomb is set to explode 
and where it is located) and additional questions 
as per the checklist. 

(b) Do not hang up the phone when the call is 
terminated. This will assist the police to establish 
the origin of the call. 

(c) Immediately write down the entire message as 
precisely as possible, all details noticed and your 
own impressions, as well as the time of the call. 
Be guided by the checklist for details. 

(d) Go to an alternative telephone and call the 
emergency number posted on every phone: 

85 3456 (Wormald Security) 
(If you must leave your immediate area to do this, 
post someone by the telephone on 'open line' so 
that it is not inadvertently used or hung up). 
Advise Wormald Security of the threat, your name 
and work area and the telephone number the call 
was received on (stating that it has been left open). 
Wormald Security will note all information and 
will advise: 

(i) Manager L.N.G. Project 
(ii) Woodside Operations Manager 

(iii) KJK Manager of Construction and Opera- 
tions 

(iv) Local Police (C1B) Department 
(e) Arrange with your Employer to deliver your 

written account as per item (c) above, to the KJK 
Manager of Construction and Operations as soon 
as possible. 

5.—Command Post. 
The KJK Manager of Construction and Operations office 

will be established as Emergency Command Post, which 
will involve Woodside, KJK and Subcontractors Project 
Managers and after initial threat notification, will serve as 
focal point for all incoming and outgoing information 
relative to the situation. 

The Command Post consisting of the KJK Manager of 
Construction and Operations, Manager L.N.G. Project, 
Senior Police Official, Subcontractor's representative and 
Union Organiser representing all Unions will evaluate the 
reliability of the threat and advise of an appropriate level of 
response. 

The final responsibility and authority for implementation 
of any action remains with the KJK Manager of Construc- 
tion and Operations. 

6.—Notification. 
(1) Upon advice of the threat, KJK administrative 

personnel will notify all Subcontractors Project Manager 
and Union Organisers of the situation. 

(2) Where appropriate, practical and deemed necessary. 
Subcontractors Project Managers will report to the KJK 
Command Post to receive advice on the nature of the threat 
and instructions/responsibilities on action to be imple- 
mented. 

(3) If a specific site area or location is named in the threat, 
notification to Subcontractors/Union Organisers with em- 
ployees/members in the threatened and immediately adja- 
cent areas will receive priority attention and will report to 
the KJK Command Post or CCI office as outlined above. 

Subcontractors Project Managers in all other areas will be 
advised of the threat to the named area as soon as 
practicable, will carry on work as normal, but will advise 

their own personnel to avoid the subject area (where such 
movement is likely) until the clearance of that area is 
advised. 

(4) Upon receipt of direction, Subcontractors Project 
Managers and Union Organisers will return to their 
respective areas, advise shop stewards, safety representa- 
tives, safety officers, search teams and other personnel of the 
situation and the action required. 

7.—Personnel Action. 
While the vast majority of such threats are made for the 

purpose of creating anxiety, disruption and evacuation and 
the actual probability of danger is extremely low, these 
procedures shall be performed. Cooperation and compliance 
with these procedures by all personnel is essential to 
minimise the adverse effects, anxiety and lost time caused 
during these incidents: 

(1) Upon receiving notification, search teams will be 
mobilised. At the same time personnel shall 
observe or scan their work areas/environments and 
the objects, equipment, machinery, etc contained 
in it to determine if anything exists which is 
unfamiliar, suspicious, should not be there, or 
cannot be accounted for. 
If a suspicious object is noticed, it is not to be 
touched, but attempts should be made to identify 
it by asking other area personnel if they recognise 
it. 
In almost all instances, someone will know what 
it is, however, if it cannot be accounted for, 
withdraw all personnel from within 150 metres 
from the object, notify your search team leading 
and await further instructions. 

(2) Regardless, search teams will conduct a step-by- 
step search through each part of the area but the 
initial survey by all personnel is very beneficial 
since no one is more familiar with an area and the 
objects in it than those who work there. 

(3) Search priorities will include area accessways, 
crib huts, compound/offices and other critical 
areas as determined by team leaders. As such 
pre-determined and assigned 'sub-area' is 
searched and cleared by teams, each team leader 
will be advised. When the entire are has been 
searched and declared safe, either the team leader 
or Subcontractors Project Manage shall advise the 
KJK Command Post. 

8.—Evacuation. 
(1) Where evacuation of site personnel is deemed 

necessary by the KJK Manager of Construction and 
Operations, Subcontractors Project Managers and Union 
Organisers shall be advised. 

Depending on the validity of the telephone threat as 
evaluated by the Command Post Group, the KJK Manager 
of Construction and Operations may direct: 

(a) Full evacuation 
(b) Evacuation from specific work areas to a safe 

location 
(c) No evacuation 

(2) In the event of an evacuation (case (a) or (b) above), 
step (3) and (4) in Clause 6.—Notification will take place 
and Project Managers, through their supervisors, will notify 
employees which areas are to be evacuated. Employees 
directed to evacuate an area will then" 

(a) Conduct a visual scan of work area as they leave 
the area. Should any suspicious object be identi- 
fied the supervisor is to be notified immediately. 

(b) Be provided with transport where applicable and 
will proceed to the agreed safe cleared assembly 
are where they will remain under the Employer's 
control until the 'all clear' is given. 
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(3) Agreed safe cleared assembly areas: 
Each Employer shall conduct with the safety representa- 

tives to reach agreement on a safe cleared assembly area for 
the purposes of this Procedure. Such areas considered shall 
include: 

(a) Cribhut facilities 
(b) Compound areas 
(c) Rear Mess 'A' 
(d) West end of No Name Creek 
(e) Firewater pond and surrounds 

Drinking facilities will be available at the assembly area. 
Safe cleared assembly areas will be checked pre-shift on 

a daily basis for suspicious objects. 
Where a threat is received prior to the commencement of 

the day's work, personnel will be taken to their area 
compounds and advised of the situation. 

Any work who remains in the control of his/her Employer 
and abides by this Procedure shall continue to receive 
payment as if worked. 

9.—Security. 
Security measures and practices, including random 

searching upon entry to the Project site, are necessary and 
should be understood and complied with in the same view 
as aircraft pre-boarding checks. 

Employers will attempt to maintain cleared areas under 
crib huts and offices at all times and all site personnel shall 
co-operate. 

All personnel are requested to, on regular basis, conduct 
a visual awareness programme of their own work areas. 

10.-—Other. 
Where a threat is communicated other than by telephone, 

the provisions of this Procedure shall apply as applicable. 

11.—Review of Procedure. 
The parties agree that should circumstances occur on the 

Project which require a review of this Procedure, all parties 
shall engage in discussions with the intention of producing 
a procedure in the best interests of all, however, this 
Procedure shall apply until replaced by further Order of the 
Commission. 

S 8MFAIPe DISMISSAL/ 
CONTRACTUAL 

EMTITUSMEMTS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Zak Adizhes 

and 
Eon Metals NL 

(Receiver/Manager Appointed). 
No. 868 of 1992. 

COMMISSIONER A.R. BEECH. 
18 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a 
contractual benefit which the applicant says has been denied 
to him. The applicant was employed as a Deputy Mine 
Manager at the respondent's operations at a mine site in 
Wiluna. For present purposes it is sufficient to note that he 
was employed on a roster which gave him two weeks on site 
and one week off. I also accept from the evidence, although 
it is not specified in the applicant's letter of appointment, 
that his contract of employment was terminable by notice 
and that one month's notice was applicable. Even though all 
of the terms and conditions of employment were not 

contained in the applicant's letter of appointment, that does 
not mean that it was not a term of the applicant's 
employment that one month's notice would apply. There 
would appear to be little suggestion otherwise. Due to the 
appointment of a Receiver and Manager, arrangements were 
made to close the mine. According to the evidence, Mr 
Marshall representing the Receiver and Manager appointed 
flew to the mine site and on the 5th June 1992 held a meeting 
with members of the workforce, including the applicant, and 
indicated that all employees would be terminated due to the 
circumstances. It is the Commission's understanding from 
Mr Marshall's evidence that in the case of the applicant, his 
one month's notice would run from the 5th June 1992 to the 
5th July 1992. The Commission understands from the 
evidence that arrangements were then made to provide air 
travel for most of the employees who would be leaving site. 
In order to properly dose the mine, certain staff would be 
required, and in the case of the applicant he was approached 
and asked if he would remain on site until the 23rd June 
1992 following which he would have been paid for the 
balance of the notice not worked until the 5th July 1992. A 
new mine manager was appointed by the receivers. Indeed 
the applicant was asked to select the staff that would be most 
appropriate to carry out de-commissioning of the plant and 
its preservation. The applicant accepted the request. It is at 
this point that a fundamental difference between the parties 
is apparent. 

The applicant maintains that his continuing presence on 
site was on the same basis as his original contract of 
employment: two weeks on, one week off. It is in 
accordance with this understanding that on the 19th June 
1992, when he was overdue for his leave, he having returned 
early from his last leave, and in any event this being the time 
at which he would be entitled to proceed on leave, the 
applicant did proceed on his one week's leave. The 
respondent however, contends that the termination which 
occurred and the request that the applicant remain on site 
to help in the de-commissioning was not on the basis of the 
original terms, but rather on the understanding that the 
applicant would work that time "straight". The respondent 
now regards the applicant as having abandoned his 
employment. 

Having considered the evidence, there is only one 
conclusion that can reasonably be drawn. That is that the 
applicant continued his employment on the terms of his 
original contract. That must be so because of the following. 
That roster arrangement was part of his original contract of 
employment. On the 5 th June 1992 he, along with others, 
was given notice of termination by the employer to end of 
the 5th July 1992. The giving of notice does not of itself 
change the terms and conditions of employment: it is merely 
the indication by one party to a contract to the other party 
to that contract that at the date mentioned, or after the expiry 
of the term mentioned, the contract will cease to exist. There 
is no evidence before the Commission which would allow 
it to conclude that there was a discussion between Mr 
Marshall and the applicant that the period to be worked after 
the giving of notice would be on a new basis. Indeed, the 
applicant gave evidence that he had indicated to the new 
mine manager that he would continue on the conditions on 
which he was originally employed. He was cross-examined 
on this point, and maintained that position. The new mine 
manager did not give evidence, but a Statutory Declaration 
made by him was put into evidence: exhibit A. His Statutory 
Declaration states that "at all stages I was under the 
impression that Mr Adizhes would be remaining until the 
23rd June 1992 ...". The Statutory Declaration makes 
reference to a memorandum dated the 17th June 1992 to Mr 
Houldsworth, which was also put into evidence: exhibit B. 
Significantly that exhibit refers to the requirement for 
further time to complete a carbon cleanup and the need for 
additional personnel to cover that period. It was proposed 
that two people be retained to at least the 14th July 1992 and 
"thereafter on a week by week basis (allowing for the three 
week on, one week off roster)". The continuation of the 
roster arrangements for those two employees is a very strong 
factor in support of the contention of the applicant that it was 
continued also in his case. 
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Accordingly the Commission finds that the applicant was 
still engaged on the two week on, one week off basis. 

It follows that the applicant was entitled to proceed on the 
leave that he did when he left on the 19th June 1992. The 
applicant gave evidence that he said to the new mine 
manager that the extraction of gold from the carbon would 
take much longer than was originally thought and the 
metallurgical balances would not be ready to finalise for 
another six weeks, that he would still continue working on 
them and keep in touch with the main office even on his 
leave and return when he is required to finalise the 
metallurgical balance. On the evidence, the applicant can be 
criticised for not discussing the matter with the new mine 
manager. It appears from the evidence that the applicant 
stated that he was going, and it appears that the new mine 
manager was presented with something of a fait accompli. 

The next point in issue is the contention of the new mine 
manager that following the applicant's departure, he 
inspected the applicant's accommodation on site and 
"discovered that all Mr Adizhes' possessions had been 
taken with him on the 19th June 1992. I was of the belief 
that Mr Adizhes had effectively resigned his position" 
(Exhibit A). 

With this statement, the applicant disagrees. His evidence 
is that he merely took with him the items which he would 
normally take with him and left behind the items he would 
normally leave behind. His evidence is that he left some 
clothing, his hard hat and boots, and his heater and desk 
lamp. Given the evidence of the applicant that he did not 
abandon his employment was given in court under oath, 
tested by cross-examination and maintained, and that the 
evidence to the contrary is secondary evidence by way of 
a Statutory Declaration, the Commission accepts the 
evidence of the applicant and finds that the applicant has 
proven his case. 

The applicant has claimed one month's payment in lieu 
of notice. However the fact of the matter is that on the 5th 
June 1992 the applicant was given one month's notice in 
accordance with his contract. He is not entitled to a further 
period of notice. The applicant is entitled to be paid the 
wages he would have earned up to the expiry of the period 
of notice: the 5th July 1992. The order to issue in this matter 
will be to that effect. 

Appearances: The applicant on his own behalf. 
Mr R.I. Marshall on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Zak Adizhes 

and 
Eon Metals NL 

(Receiver/Manager Appointed). 
No. 868 of 1992. 

COMMISSIONER A.R. BEECH. 
23 December 1992. 

Order. 
HAVING heard Mr Z. Adizhes on his own behalf as the 
Applicant and Mr R.I. Marshall on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the respondent shall forthwith pay to the 
applicant the wages which would have been earned by 
him between the 20th day of June and the 5th day of 
July 1992 by way of denied contractual benefits. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen Allan Bye 

and 
Nicholas Transport Ply Ltd trading as 

Nicholas Marine Brokers 
No. 1147 of 1992. 
Paul Jeffrey Spicer 

and 
Nicholas Transport Pty Ltd trading as 

Nicholas Marine Brokers 
No. 1148 of 1992. 

Roger Guy Koreman 
and 

Nicholas Transport Pty Ltd trading as 
Nicholas Marine Brokers 

No. 1169 of 1992. 
COMMISSIONER C.B. PARKS. 

18 November 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner) 
THE COMMISSIONER: Application Nos. 1147 and 1148 
of 1992, were filed in the Registry of the Commission on 
4 September 1992, and application No. 1169 of 1992 was 
filed therein on 10 September 1992. Each application alleges 
that the common respondent failed to pay them commissions 
on particular transactions and that such are benefits which 
they are due according to the pre-existing contracts of 
employment. The applications are therefore of the nature 
allowed pursuant to s.29(b)(ii) of the Industrial Relations 
Act 1979. For convenience, the applications were heard 
conjointly, with the consent of all parties. 

The claims made, and proceeded with before the 
Commission, are in the following terms— 

No. 1147 of 1992—S. Bye 
" (1) $2500 COMMISSION ON NEW 34' ALUMIN- 

IUM CRAY BOAT; 
(2) $3500 BEING 0.5% OF COMMISSION DUE ON 

PASSENGER FERRY UNDER CONSTRUC- 
TION FOR NOUNEA (SIC) CLIENT." 

No. 1148 of 1992—P.J. Spicer 
" (1) $2500 COMMISSION ON NEW 34' ALUMIN- 

IUM CRAY BOAT; 
(2) $3500 BEING 0.5% OF COMMISSION DUE ON 

PASSENGER FERRY UNDER CONSTRUC- 
TION FOR NEW NOUMEA CLIENT; 

(3) $200 COMMISSION ON SALE OF O.W.C. 
LICENCE; 

(4) $500 COMMISSION ON SALE OF CRAY 
BOAT "CAROL (SIC) K"; 

(5) (WITHDRAWN BY LEAVE OF THE COMMIS- 
SION)." 

No. 1169 of 1992—R. Koreman 
" (1) 0.5% FOR PASSENGER FERRY BEING CON- 

STRUCTED FOR NEWMOUMEA (SIC) CLI- 
ENT; 

(2) (WITHDRAWN BY LEAVE OF THE COMMIS- 
SION)." 

By an Answer filed on 26 October 1992, the respondent 
denies that the commissions claimed are due save that it 
admits that—"$200 commission on the sale of the O.W.C. 
Licence and $500 commission on the sale of the Cray Boat 
'Karel K'"—is due to Mr Spicer. This however, the 
respondent pleads, should be offset against part of a debt 
allegedly owed to it by Mr Spicer. 

At the conclusion of the applicants' cases, counsel for the 
respondent argued that the three applications should be 
dismissed on the grounds there were no cases to answer. 
Counsel centred his argument on the claims made in relation 
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to the Noumean ferry transaction. He highlighted the 
applicants' concessions that, none of them contributed to, 
or were involved in, the ferry transaction and that, the 
conditions to be satisfied in order to earn commission 
payments remained unchanged throughout their periods of 
employment and that, according to these conditions, none 
of them qualified for a share of the commission earned by 
their employer. 

The Commission is satisfied that no case has been made 
out regarding the Noumean ferry in each of the three 
applications. As that constituted the only remaining claim 
of Mr Koreman, his application will therefore be dismissed. 

A case for the respondent to answer has, however, been 
made regarding the common claim in application Nos. 1147 
and 1148 of 1992, which seeks commission on the 
aluminium crayfishing boat built by Image Boat Builders. 
There is enough substance in the evidence of Messrs Spicer 
and Bye to establish that some form of arrangement may 
have existed that entitled one, or both of them, to the benefit 
of a commission. Mr Spicer testifies that a term of that 
nature formed part of his original contract of employment 
upon engagement. Mr Bye says that such a term was 
introduced for him at some time after the commencement 
of his employment. 

It was open for Messrs Spicer and Bye to establish leads 
relating to the building of aluminium vessels, however all 
were to be referred to Mr Meintanis who would progress 
such with Image Boat Builders if the prospective purchaser 
wished to proceed. In view of the commission basis outlined 
on behalf of the remaining applicants, it at first appeared that 
they may have qualified for a commission in relation to the 
aluminium crayfishing boat referred to. 

The onus to establish the right to any benefit lies with 
each applicant. Counsel for the respondent correctly 
identified that although Messrs Spicer and Bye each claimed 
to have the same entitlements, their testimony differed 
significantly on the terms of the commission arrangement. 

Mr Meintanis denies emphatically that an arrangement of 
the type claimed, that is, to apply generally to all new 
vessels, was entered into. In the light of Mr Meintanis' 
evidence, I am not convinced that the applicants were 
automatically entitled to the commissions which they claim 
on the particular crayfishing vessel identified as having been 
ordered for Messrs Da Silva and Kent. I am, however, 
satisfied that a discussion did take place, at least insofar as 
Mr Spicer is concerned, wherein he was offered a share of 
the commission on that particular vessel, but the value 
thereof remained unspecified either in monetary terms, or 
by way of a percentage formula. Although Mr Spicer asserts 
that the arrangement had been that he would receive 50 
percentum of the commission earned by his employer, that 
is not in fact the level of monetary claim he made in his 
application. 

The monetary amount claimed by Mr Spicer is half of 50 
percentum, on the premise that Mr Bye was entitled to share 
equally with him. Therein lies a further inconsistency. Again 
I therefore accept the evidence of Mr Meintanis that he did 
not specify the extent of the commission that he was 
prepared to afford Mr Spicer, although I think it is probable 
that there was an indication of the value of the vessel 
ordered, and the deposit received, and from that assumptions 
have been made. The level of commission offered has not 
been established and the value of the benefit of the nature 
referred to in section 29, has not in fact been established and 
therefore the application of Mr Bye is dismissed. 

That part of Mr Spicer's application which goes to the vessel 
ordered for Da Silva and Kent will not be allowed. I 
therefore turn to the remainder of the claims in Mr Spicer's 
application which are described as "$200.00 commission on 
the sale of OWC licence", and a "$500.00 commission on 
the sale of cray boat Carol Kay (sic)", which the respondent 
admits are commissions due to the applicant for the work 
done. 

The commissions earned constitute the means of remu- 
neration agreed between the parties as employer and 
employee. Such remuneration is of the nature referred to 
within the Track Act. For the reasons expressed in the matter 
of Conti Sheffield Real Estatev.Denise Brailey (62 WAIG 
1965), it is my view that the respondent was not entitled, 
without the authority of Mr Spicer, to withhold those 
payments and offset them against any debt which he may 
have had with the respondent. The recovery of any such debt 
is a matter for another place. 

I will therefore issue the minutes of an order in favour of 
Mr Spicer, for the sum of $700.00. 

Appearances: Mr PJ. Spicer appeared on behalf of the 
applicants. 

Mr C.P. Stokes (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen Bye 

and 
Nicholas Transport Pty Ltd trading as 

Nicholas Marine Brokers 
No. 1147 of 1992. 

COMMISSIONER C.B. PARKS. 
7 December 1992. 

Order. 
HAVING heard Mr PJ. Spicer on behalf of the Applicant 
and Mr C.P. Stokes (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Jeffrey Spicer 

and 
Nicholas Transport Pty Ltd trading 

as Nicholas Marine Brokers 
No. 1148 of 1992. 

COMMISSIONER C.B. PARKS. 
15 December 1992. 

Order. 
HAVING heard Mr PJ. Spicer on his own behalf and Mr 
C.P. Stokes (of counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That Nicholas Transport Pty Ltd trading as Nicholas 
Marine Brokers pay Mr PJ. Spicer the sum of $700.00 
within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Roger Koreman 

and 
Nicholas Transport Pty Ltd 

trading as Nicholas Marine Brokers 
No. 1169 of 1992. 

COMMISSIONER C.B. PARKS. 
7 December 1992. 

Order. 
HAVING heard Mr P.J. Spicer on behalf of the Applicant 
and Mr C.P. Stokes (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Catherine Thick 

and 
Smileys Day Care. 
No. 1255 of 1992. 

COMMISSIONER J.A. NEGUS. 
8 December 1992. 

Order. 
HAVING been advised by the Applicant in writing that she 
no longer wishes to continue with her application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon Minister for Construction 

and 
Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch; Metal and 
Engineering Workers' Union; Australian Electrical, 

Electronics, Foundry and Engineering Union, Western 
Australian Branch. 
No. C 298 of 1992. 

COMMISSIONER A.R. BEECH. 
17 December 1992. 

Order. 
WHEREAS during proceedings in the above application on 
the 22nd day of June 1992 the Commission issued an Order 
regarding industrial action being taken by the respondents; 

And whereas the Order by its terms continues in force 
pending the determination of the issues the subject of the 
claim; 

And whereas the issues the subject of the claim were the 
subject of a decision in the Australian Industrial Relations 
Commission in matter C No. 60111 of 1992; 

And whereas the Commission requested the parties to 
advise whether there are any outstanding issues in this 
application; 

And whereas the Commission is unaware of any 
outstanding issues in this matter; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

1. That the Order dated 22nd June 1992 is hereby 
cancelled. 

2. That this application is concluded. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
Editor's Note; Order dated 22/6/92 published (72 WAIG 

2622). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Catherine Thick 

and 
(Helen Briotti) Skin Deep Total Body Care. 

No. 1255 of 1992. 
COMMISSIONER J.A. NEGUS. 

10 December 1992. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1255 of 1992 
issued on 8 December 1992 allowing the application to be 
discontinued, the following correction is made— 

Delete the Respondent titled: Smileys Day Care and 
insert in lieu the following:— 

(Helen Briotti) Skin Deep Total Body Care. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Universal Constructions. 
No. C 735 of 1992. 

COMMISSIONER A.R. BEECH. 
18 December 1992. 

Reasons for Decision. 
THE COMMISSIONER; On the 14th December 1992 the 
applicant union sought a conference between it and the 
respondent company pursuant to section 44 of the Act 
regarding the spraying of heptachlor on the Catholic Church 
and school site in Yangebup Road, Yangebup. A conference 
was held before the Commission on the 16th December 
1992. The Commission was informed that pursuant to the 
terms of its contract, the respondent had engaged a 
subcontractor for the purpose of spraying for termite control. 
The product used is known as heptachlor. The Commission 
was informed that the applicant union had placed a ban on 
the performance of the work in such a way that the 
respondent company had not proceeded with the next pad 
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to be sprayed. The Commission understands that three 
sprays have already been done on the site, and five more are 
yet to be done. The applicant union expressed grave 
concerns about the effects on health and safety of the use 
of this product on the site and indicated a preference for 
alternatives to be considered to address the problem of 
termite control. Some limited discussions occurred at the 
conference, but it is the Commission's understanding that 
due in particular to the terms under which the contract was 
let to the respondent, the respondent is in any event 
somewhat limited in the action that it can take. 

The Commission expressed its concern at the requirement 
imposed upon the respondent to use a product which may 
be injurious to the health of employees on site and expressed 
the wish that alternatives be considered. 

The Commission informed the parties that it is not able 
in these proceedings to determine conclusively whether 
heptachlor is safe or unsafe to use, nor to determine the 
health and safety aspects of it. The Commission reminded 
the parties that such matters were covered by the provisions 
of the Occupational Health, Safety and Welfare Act 1984, 
and as such were not matters directly for the Industrial 
Relations Commission. The Commission noted that the 
Occupational Health, Safety and Welfare Act provides a 
right for an employee not to work if that employee has 
reasonable grounds to believe that to continue to work would 
expose him or her or any other person to a risk of imminent 
and serious injury or imminent and serious harm to his or 
her health. Nothing that the Industrial Relations Commis- 
sion can do can affect that legislative right. However the 
Commission is concerned to provide a framework for the 
industrial issues between the parties to be able to be resolved 
between themselves. 

As agreement between the parties was not able to be 
reached on all matters, and the union pressed its claim for 
the intervention of the Commission to prevent the deteriora- 
tion of industrial relations regarding the use of this product, 
the Commission adjourned the conference and required both 
parties to produce to it within 24 hours sufficient informa- 
tion to allow the Commission to make a more informed 
decision on the request of the applicant union. 

The parties were also advised that any order which the 
Commission might consider making as a result of these 
conference proceedings can be of an interim nature only and 
not finally conclusive of the parties' rights, and based upon 
the information provided in the time available. 

The Commission has now been provided with an amount 
of health and safety and also scientific information regarding 
the product heptachlor. The Commission concludes from 
that information that the product is sufficiently potentially 
hazardous to health that the applicant union is correct in 
requiring an examination of the alternatives available for the 
purpose of termite control. In particular the Commission 
noted the following which has been extracted from that 
information. 

"Heptachlor is in the EPA carcinogen group B2 
(probable human carcinogen). The supporting data 
includes studies on three strains of mice (of both sexes), 
in which heptachlor produced benign and malignant 
liver tumours." (Reregistration Eligibility Document 
Heptachlor, Environmental Protection Agency Wash- 
ington EC, March 1992, p. 11.) 

A study conducted by the National Health Medical 
Research Council in 1992 noted at page 130 that: 

"The International Agency for Research on Cancer 
reported an evaluation of the carcinogenic risks to 
humans of chlordane and heptachlor recently (IARC, 
1991). The group considered the available epidemiol- 
ogical evidence and also noted case reports and 
concluded that the evidence in humans was "inade- 
quate" to permit a conclusion regarding the presence 
or absence of a causal carcinogenic association. There 
was limited evidence of a carcinogenic effect in 
animals and combining this with inadequate evidence 

in humans meant that both chlordane and heptachlor 
were classified as "possibly carcinogenic to humans" 
(group 2B)." 

It also stated that there is no strong consistent evidence 
in humans of an excess cancer risk due to occupational 
exposure to chlordane or heptachlor, but equally the 
evidence is not sufficiently strong to reject the possibility 
(page 140). Its classification to group 2B followed sufficient 
increased evidence of carcinogenicity in animals to change 
the previous classification from group 3 ("not classifiable 
as to its carcinogenicity to humans"). 

The report concludes that a precautionary approach is 
recommended. 

A data sheet from Australian Health for heptachlor notes: 

"Supply and use of heptachlor is restricted in all 
Australian states and all care should be exercised when 
using. All personnel other than applicators, should be 
cleared when applications are in progress." 

Under the heading of Hazard Summary, the report notes 
as follows: 

"Highly toxic. This product has the potential to 
cause acute and chronic health affects. Use safe work 
practices to avoid eye-skin contact and vapour genera- 
tion-inhalation. Chronic exposure to organochlorides 
may result in loss of appetite, chlorachne, tremors, 
anaemia, kidney, liver and nerve damage. Reported as 
possibly carcinogenic to man." 

The above is sufficient for the Commission to conclude 
that the use of this product should cease while the use of 
alternatives to control termites are examined. In a case such 
as this, where there is prima facie evidence of a carcinogenic 
effect on human beings from the deployment of this product, 
irrespective of other considerations, the Commission should 
prevent its immediate use while the issue is examined 
properly. The correct approach in my respectful observation 
is to require that such a product not be used until it is proven 
to be safe. It is not for the product to be used unless it can 
be proven unsafe. 

These comments are the logical extension of circum- 
stances the Commission noted in June 1990 which place 
employees and their employers in this industry in a most 
difficult situation. That is in particular where, the Commis- 
sion has been informed, notwithstanding the increased 
emphasis on safety which has developed within the building 
construction industry in recent times, and the introduction 
of the Occupational Health, Safety and Welfare Act 1984, 
building construction contracts arc being let which specify 
the chemical product to be used and it is said that this is done 
without regard for the possible hazards of using those 
products or the possible effects upon the health of persons 
either utilising those products or being in the area where the 
products are used. Whilst it is not my intention on this 
occasion to repeat the comments made in that matter (C 389 
of 1990), and appreciating that "chemical products" are 
used in all manner of applications and is itself a broad 
description, the circumstances of this matter involving the 
use of heptachlor is an illustration of the concern this 
Commission has previously expressed. 

Accordingly the Commission will, pursuant to the powers 
contained in the Industrial Relations Act 1979, require that 
the use of this product not proceed pending discussions 
between the parties regarding an alternative procedure. The 
order must of necessity be interim, and is based only on the 
information provided as a result of the conference proceed- 
ings. Accordingly the order will provide that in the event 
that agreement regarding an alternative is not able to be 
reached, the proceedings may be re-convened to reconsider 
the terms of the order taking into account the circumstances 
which then prevail, or any other relevant matter. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Universal Constructions. 
No. C 735 of 1992. 

COMMISSIONER A.R. BEECH. 
22 December 1992. 

Order. 
WHEREAS the Commission has convened a conference 
pursuant to section 44 of the Industrial Relations Act 1979; 

And whereas the Commission has before it a dispute 
regarding the use and intended use of a chemical product 
known as heptachlor on a building site in Yangebup; 

And whereas the Commission considers that an order 
should issue to prevent the deterioration of industrial 
relations on site in relation to the matter in question whilst 
further discussions between the parties and conciliation 
resolves the issue between them; 

And whereas the Commission has this day published its 
Reasons therefor; 

And having heard Mr G. Giffard and with him Mr G. 
Pallot on behalf of the applicant, and Mr M. McLean and 
with him Mr Schmiedte on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

1. That the respondent company not proceed with the 
spraying of the chemical product known as 
heptachlor on the Catholic church and school site 
in Yangebup Road, Yangebup, and shall ensure 
that none of its subcontractors similarly use that 
chemical product. 

2. That the parties to this matter shall immediately 
enter into discussions between themselves and 
with such other persons as they deem necessary 
to investigate and use a satisfactory alternate 
means of termite control other than the use of the 
chemical product known as heptachlor. 

3. That this Order shall continue in force until 
agreement is reached between the parties or until 
further order of the Commission. 

4. That either party may apply to the Commission for 
the proceedings to be resumed for the purpose of 
amending or cancelling the terms of this Order as 
the case may be. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. C 707 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 December 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 9th day of December, 1992 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas industrial action had occurred in support of the 
Union's claim over the payment of lost time to labourers and 
is likely to continue; and 

Whereas the parties had further discussions over the issue 
in dispute and have now reached agreement on a resolution; 

The Commission hereby orders, by consent: 
That the Western Australian Meat Commission 

(WAMC) agree to compensate labourers currently 
employed by the WAMC for 90 minutes deducted from 
their earnings as a result of authorised meetings 
exceeding 30 minutes on:— 

1 October 1992 
14 October 1992 
2 November 1992 

Providing written assurance is given by the Australa- 
sian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch, that all 
authorised meetings in the future will be held in the last 
half hour of production ie. employees in the Sticking 
Pen will cease operation so as to allow the chain to 
cease operation half an hour before the normal finish 
time. This will eliminate the labourers' pay being 
reduced as a result of authorised meetings extending 
over 30 minutes. 

The status quo regarding unauthorised meetings will 
remain. Along with any other matters relating to the 
granting of the 30 minutes paid meeting time. 

This matter will be re-negotiated pending the 
outcome of any decision relating to a major restructur- 
ing of the WAMC. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia. 

W.A. Branch 
and 

Communicare. 
No, C 688 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 December 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 9th day of December, 1992 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas at that conference the parties accepted a 
suggestion made by the Commission, as presently consti- 
tuted; and 

Whereas agreement was reached between the parties as 
to the matters in dispute; 

The Commission hereby orders, by consent; 
1. That Communicare shall not be bound by the 

provisions of Clause 6. Definitions of the Child 
Care (Subsidised Centres) Award No. A 26 of 
1985 with respect to the casual employment of Ms 
Michelle McManus; and 

2. That Ms Michelle McManus may be employed on 
a casual basis, in accordance with the abovemen- 
tioned award, for such number of unrestricted 
hours as Communicare requires. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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CONFERENCES— 
ftllsrltll ^5 ci™™™ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.44—reference of dispute 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia 

and 
Bains Harding Industries Pty Ltd and Clough Cape IPG. 

No. CR 1284 of 1988. 
Metal & Electrical Trades Construction Burrup Peninsula 

Order No. 850 of 1988. 
1 aggers construction 

COMMISSIONER R.N. GEORGE. 
11 January 1989. 

Order. 
HAVING heard Mr J. Ferguson on behalf of the claimant 
and Mr M. Dodgson on behalf of the respondents, the 
Commission, being satisfied that the Agreement conforms 
with the Principles enunciated by the Commission in Court 
Session in the State Wage Case in September 1988, and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That, notwithstanding the provisions of the Metal 
and Electrical Trades Construction (Burrup Peninsula) 
Consolidated Order 1988, No. 508 of 1988, employees 
of the respondents who are engaged on construction 
work and work as 1 aggers on Cryogenic Insulation of 
in situ piping, equipment and vessels during the L.N.G. 
Construction Phase of the North West Shelf Gas 
Project shall be paid a flat hourly allowance of 70 cents 
for each hour so worked. 

The allowance is paid in consideration of all factors 
associated with the Cryogenic insulation work includ- 
ing but not limited to the requirement to work to 
exacting tolerances, the additional skill requirements 
and the responsibility which must be exercised. 

The allowance shall be paid from the beginning of 
the first pay period to commence on or after 9th 
September 1988. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 511 of 1992. 

COMMISSIONER A.R. BEECH. 
9 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred for hearing 
and determination is as follows: 

"The union claims that following the lack of 
amenities on the Graylands construction site on 17th 
August 1992, the workforce waited for amenities to be 
restored but they were not restored before the workers 
left the site. 

The union claims the workers were reasonably 
entitled to be paid by the Building Management 
Authority and should be paid for the day. The union 
seeks an order from the Commission accordingly. 

The respondent objects to and opposes the claim." 

The union called evidence from the shop steward for the 
Australian Builders' Labourers' Federated Union of Work- 
ers, Western Australian Branch, and from the Health and 
Safety Representative on the site. The respondent called 
evidence from the Building Management Authority site 
manager for the site in question. 

The Commission understands that the respondent is 
engaged in the construction of extensions to the Graylands 
Hospital. Approximately 40 to 50 workers were present on 
site on the day in question. Power to the site was disrupted 
for reasons connected with the supply authority, the SEC of 
WA. The respondent tendered an exhibit which had been 
sent from SEC of WA to the Graylands Hospital site on the 
4th September 1992 which states as follows: 

"An outage did occur on the 17/8/92 at 11.14 
approximately and supply was restored at 12.15pm. 
Approximately 61 minutes down time." 

There does not appear to be much conflict in the evidence. 
When the disruption to power occurred, those employees 
working inside where lighting was necessary, or where 
power was required for the performance of the work ceased 
work and waited in the lunch sheds. The evidence is that 
those employees who could continue to work did so. The 
manager of the site was informed of the power disruption 
at approximately 11.30. There is some suggestion that the 
site manager was in the site shed when the power was 
interrupted, but the Commission accepts Mr Beaman's 
direct evidence that he was engaged in matters to do with 
site fencing and did not become aware of the outage until 
told subsequently. His evidence is that he asked the senior 
leading hand electrician what size generator was required 
because he had two large generators in mind: one to run the 
site and which had been used previously and also one of a 
similar size to power the site amenities. His evidence is that 
he was told by the leading hand electrician that a smaller 
generator of the size ordered previously to power an um and 
microwave was appropriate. The small generator arrived on 
site at between 12.15pm and 12.25pm, it was unloaded and 
connected to an um. There is evidence that the um was ready 
by 12.30pm. There is evidence that although the urn was 
working with the assistance of the generator, the disruption 
to site power meant that a microwave, a pie warmer, a 
toasting machine, the refrigerator (it is not clear from the 
evidence how many of each are on site) and the air 
conditioning were not. Exhaust fans in the toilets also would 
be affected. 

The normal lunch break is between 12.30 and 1pm. At a 
time just after 12.30pm, a meeting of the employees was 
called. It was apparently a reasonably quick meeting. The 
evidence is that it was decided that due to the amenities 
being down, employees would "knock off for the day" and 
resume the next morning. 

The Building Management Authority ceased paying the 
employees from 1.00pm, which is the time work would 
ordinarily have resumed after the lunch break. There is 
evidence that some employees who remained at work for 
some time after the lunch break were paid for the time which 
they worked. 

The evidence is that the amenities provided by the 
respondent exceed the amenities prescribed by the Building 
Trades (Construction) Award and also the Engineering 
Trades (Government) Award. The point is made by the 
respondent, and it is a valid point, that the amenities which 
the award prescribes were present on site and available at 
all times. 

It was not suggested that at any stage an issue arose 
concerning health or safety. 

It is to be noted that the information from the SEC of WA 
is that power was restored at 12.15pm. It was not until some 
30 minutes after the restoration of power that employees 
commenced to leave site. 

The respondent informed the Commission that a number 
of the employees on site are governed by a Federal award, 
and submitted that given that the policy of the respondent 
is to apply where appropriate the decisions of an industrial 
tribunal across its workforce, and indeed that the applicant 
sought an order to cover all employees on site, the 
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Commission in deciding this matter ought take into account 
the relevant provisions of the Federal Industrial Relations 
Act. That point is quite valid, and indeed no objection was 
taken to it. Accordingly the Commission will take those 
provisions into account. 

The submission of the applicant is that the respondent 
provides a certain standard of amenities on site, that the 
employees were ready, willing and available for duty but 
that the amenities of that standard were not available. It was 
said that management had not informed the employees of 
what was happening and no arrangements had been made. 
In those circumstances, the employees' actions were 
reasonable and they should be paid for the balance of the 
day. 

In turning to the claim made, a number of considerations 
arise. There is clearly no entitlement to payment as a matter 
of right, for work was not performed. Also, the situation is 
to be contrasted to earlier circumstances where an agreement 
between the parties prescribed that unless certain procedures 
were followed, there was an entitlement for employees to 
leave site without loss of pay (see for example the agreement 
between the parties in BTA v. BMA, 72 WAIG 2629). That 
agreement no longer exists and no entitlement as such exists 
outside the agreement of the parties. 

The evidence is clear that power was restored to the site 
at 12.15pm, and at the time that the employees commenced 
to leave the site, this was known to at least the two 
employees who gave evidence in this matter. There is 
evidence that when power was restored, the ROD to the 
amenities shed tripped, thus interrupting the power to the 
amenities sheds, and thus some of the employees may not 
have been aware of the restoration of power. However, the 
fact remains that the power was restored to the site prior to 
the meeting of the employees being held. 

As soon as the site manager became aware of the 
disruption to power, a generator or generators was ordered. 
The two employees who gave evidence were aware of the 
ordering of the generators prior to the meeting of the 
employees which was held. Further, although foe evidence 
is that the small generator was of a size which would only 
power an urn, it was the size seen as appropriate by at least 
the leading hand electrician. The site management would 
have otherwise taken steps to secure two large generators, 
which demonstrates a recognition by site management of the 
problem. 

The respondent noted that the award arguably provides a 
right in the respondent to stand employees down if they 
cannot be usefully employed due to the lack of power. This 
was not done because the respondent believed that work 
could continue and it would be a drastic step. In fact the 
employees only ceased to be paid after they had left the site. 
Employees who ceased work due to lack of power and who 
went to the amenities sheds were paid for that time. Indeed 
all employees were paid at least until 1.00pm whether they 
had ceased working or not or had left the site at 12.45pm. 
There is no evidence of any unreasonable action on the part 
of the respondent. 

Also, there would not have been a requirement to use the 
amenities for lunch purposes until 12.30pm. The evidence 
is that it was at that time that a meeting was called to discuss 
the situation and the decision was taken to leave site. That 
hardly constitutes a long period of time for employees to be 
waiting for the amenities to be available from the time at 
which they would be used and there is evidence that in the 
past time has been taken to heat food after power has been 
restored. 

Although the Commission was referred to a number of 
decisions where payment had been prescribed, upon 
examination these are not of great assistance. In March 
1980. Matthews C of the Australian Commission considered 
a claim that certain labourers engaged on a building site 
should have been paid for hours not worked because they 
could not have been lawfully required to work under the 
common law incidents of their contract of employment. On 
one occasion there was a refusal to work because only one 
site toilet was available, the others being full or not working. 
This was also the reason for a second claim for payment. A 

third occasion where payment was claimed was because of 
a "rotten eggs" smell coming from the dam's low level 
water outlet. The Commission investigated the matters and 
found that the actions of both the employees and of 
management on the three occasions were examples of poor 
industrial relations handling on construction work. The 
Commission considered that the employees should be paid 
for the times when the employer was in breach of state law 
with regards to toilet facilities. The Commission's view was 
that, based on the evidence in that matter, it was neither 
lawful nor reasonable to require employees to work for that 
time and their refusal to do so was therefore justified. They 
were ready and willing to work when they could lawfully 
be required to do so and indeed re-commenced work when 
the toilets were sufficiently useable. The Commission 
required payment for those occasions, but not for the period 
when an offensive smell was present (ABCE & BLF v. 
Lewis Constructions, (1981) 268 CAR 278). 

There is little relevance between that matter and the 
circumstances confronting the Commission on this occa- 
sion. There is no suggestion of a health or safety risk. Toilets 
were available as indeed were the remaining amenities. 
There is evidence that prior to the meeting being held 
employees did avail themselves of the amenities, some of 
them eating lunches and preparing drinks. 

A second matter to which the Commission was referred 
concerned a situation where employees had left the work site 
due to inadequate amenities. However that matter concerned 
a situation where satisfactory amenities had not been 
provided on site: there was evidence that "simple require- 
ments" such as soap and towels had not been provided and 
there was unchallenged evidence that amenities were below 
standard at the time work ceased. There was evidence that 
the union in that matter had raised the subject of amenities 
with the employer as early as eighteen months before the 
action was taken. It had again been raised in the interim 
period. There was also evidence that the union had been 
grossly misled regarding the actions which the employer in 
that matter would be taking (ABCE & BLF v. Public Works 
Department, (1980) 234 CAR 142). 

That is to be contrasted to the situation in this matter 
where amenities are provided in excess of the minimum 
requirements, and to a standard acceptable to the employees. 
The issue is that a disruption to power to the site meant that 
the remaining amenities were below that standard. There are 
also none of the other factors present which caused the 
Commission on that occasion to prescribe payment. Indeed, 
the circumstances of that matter bear some similarity to an 
occasion when the Commission as currently constituted 
awarded payment to employees for some of the time they 
refused to work when site management had contributed to 
the problems on site which had led to the time being lost 
(ABLF v. GBC, 70 WAIG 3433). However even in that 
matter payment was not awarded for time lost in other 
circumstances. In a later matter concerning the same site it 
was claimed that site amenities had become unhygienic and 
time lost over that issue was claimed (BTA v. MBA, 70 
WAIG 4168). That claim was rejected. As the parties on that 
occasion conceded, the tests in matters of this nature involve 
considerations by the Commission of whether there was a 
hazard of sufficient moment to cause employees to fear for 
their safety, or if on the facts they were reasonably entitled 
to believe that a hazard existed so as to justify the action 
taken by them. Whilst the operation of the Occupational 
Health, Safety and Welfare Act has now become the 
significant consideration in matters where employees lose 
time due to fears over health and safety, it is difficult to see 
that an applicant would be able to convince the Commission 
that there are reasons in equity, good conscience or 
substantial merit for the payment for time lost for a reason 
other than health and safety considerations unless it can be 
shown that the directions of the employer that employees 
work were neither reasonable nor lawful directions. Also, 
the failure of management to respond or respond adequately 
to a given set of circumstances would be a significant factor 
to be taken into account. There appears to be little authority 
to the effect that circumstances such as the matter before the 
Commission on this occasion would warrant payment being 
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made (and see also CMEU v. Southdown Construction Co., 
70 WAIG 2924). 

The applicant placed some reliance on the decision of 
Kelly SC (as he then was) in Hamersley Iron Pty Ltd v. ETU 
(56 WAIG 1889). That matter however principally con- 
cerned the question which arises where employees may be 
ready, willing and available to perform their duties, but 
subject to the imposition by them of some ban or other 
condition of employment. It involved a situation where in 
those circumstances, the employer in question refused to 
provide work to the employees and they were not paid for 
the period. In the matter before the Commission on this 
occasion, the employer did not initiate any action to prevent 
employees from working, nor indeed to require them to work 
in the absence of power, including power to the amenities. 
Indeed, the circumstances are quite different: it was the 
decision of the employees that they were not prepared to be 
ready and willing to perform their normal contracts of 
employment in the absence of what they saw as a proper 
standard of amenities due to the disruption of power which 
led to the situation complained of. 

In a matter such as this where a proper standard of 
amenities is provided and maintained, where on one day a 
matter beyond the control of the employer suddenly occurs 
which has the effect of reducing that standard, where the 
employer takes immediate steps to at least alleviate the 
problem in the short time available, where employees who 
did not work because of the lack of power were still paid, 
where the power was in fact restored prior to the lunch break 
then in my view it was not reasonable for the employees to 
have left the site at the time that they did. In the 
circumstances as outlined above the applicant is unable to 
demonstrate that payment ought be made. The application 
will be determined by an order of dismissal. 

Appearances: Mr G. Giffard on behalf of the applicant. 
Mr D. Lee on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 511 of 1992. 

COMMISSIONER A.R. BEECH. 
9 December 1992. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr D. Lee on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

73 W.AXG. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction. Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Myer Stores Limited. 
No. CR 636 of 1992. 

COMMISSIONER A.R. BEECH. 
21 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application the applicant 
union alleges that Mr Mottram has been unfairly dismissed 
and seeks his re-instatement. There is little dispute regarding 
the facts. Mr Mottram was employed at the Myer Store in 
central Perth as a maintenance carpenter. He initially 
commenced in September 1991 and at the time of his 
termination was a full time permanent employee. He was 
employed pursuant to the Building Trades Award No. 31 of 
1966. 

Mr Mottram's evidence is that in approximately May 
1992, while he was still temporary, he was advised verbally 
by the Administration Manager Mr Mathewson that with the 
forthcoming budget which was due in August 1992, a 
permanent position would be created. As a result of this, Mr 
Mottram secured a mortgage, and also took out a car loan. 
His permanent status was confinned in writing to Mr 
Mottram by Mr Mathewson on the 3rd August 1992. The 
letter in part states as follows: 

"Further to our recent discussions I am pleased to 
confirm that the permanency of your employment will 
with immediate effect, become normal: that is, the 
same as any full-time employee engaged under the 
Building Trades Award, instead of the temporary basis 
previously communicated to you in writing." 

The letter confirmed the continuation of the receipt by Mr 
Mottram of an additional $10.00 per week for the additional 
responsibilities he had incurred in his work. 

Shortly after this time, the senior management of the 
respondent commenced a budget review. As a result of this 
review, it was decided to close the company's shop fitting 
unit at Welshpool. For present purposes, it is understood that 
this involved the loss of employment of three maintenance 
carpenters who had been based at that unit. The arrange- 
ments to close the facility were made on the 21st October 
1992 and the union was notified on the 22nd October 1992. 

On the 26th October 1992, the Regional Maintenance and 
Construction Co-ordinator for the respondent in Western 
Australia, Mr Penistan informed Mr Mottram that owing to 
the closure of the Welshpool unit, two maintenance 
carpenters from there would be placed in the city store, and 
that the respondent regarded his position as being redundant. 
He was given four weeks' notice. 

The argument of the applicant union is that the work 
which had been performed by Mr Mottram is now being 
performed by others. On that understanding, Mr Mottram 
should not have been dismissed for reasons of redundancy. 
The union points to the provisions of clause 36 of the 
Building Trades Award which provides that where an 
employer has made a definite decision that the employer no 
longer wishes the job the employee is doing to be performed 
by anyone, to have discussions. On that basis, Mr Mottram 
cannot be redundant and accordingly the dismissal was 
unfair. The union acknowledges that the two maintenance 
carpenters from the Welshpool unit have longer service with 
the respondent, but argues that given the size of the 
respondent's operation, an apparent intended expansion of 
that operation and the understanding which the union has of 
how the maintenance system has worked in the past, that the 
respondent should have retained the three carpenters and Mr 
Mottram. The applicant union specifically does not argue 
that Mr Mottram should have been retained and one of the 
other two carpenters retrenched. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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For the respondent it was submitted that it was suffering 
from the economic pressure of the times. In Western 
Australia within the last week, there had been a shortfall of 
$2.m in sales. In August 1992 the position had been assessed 
and it was found that the sales budget that had been set was 
unobtainable. A revised budget was established that was 
94% of the original sales budget. This had a corresponding 
effect on all other budgets. Currently the respondent is 
failing to meet the revised budget by a shortfall of 3.5%. 

There had been a national decision that the merchandise 
fixture layout in the various states would become uniform 
and thus there would no longer be a separate shop fitting unit 
in Western Australia. It was submitted that Western 
Australia was the only state with a shop fitting unit, it having 
been part of the previous Boans operations. 

Detail was given of the work to be undertaken over the 
next five years. It includes a major refurbishment at Garden 
City due to commence in February 1993. It also includes the 
re-building of the Morley store and an intended refurbish- 
ment of the Karrinyup store. Because of the scale of these 
refurbishments, the work will be contracted out and would 
not have involved the respondent's Welshpool unit. 

Currently each store carries one maintenance person and 
the balance of all their work other than painting is done by 
outside contract. The workload of the city store is currently 
becoming much lighter. It had been heavy up until the 
present time because of the Christmas features, and it is the 
intention of the respondent to ask one of the carpenters to 
proceed on holidays immediately after the Christmas period. 
All maintenance carpenters including Mr Mottram are 
employed by the respondent and not by individual stores or 
locations. The company took the age and length of service 
of the three carpenters from the unit, and Mr Mottram and 
the apprentice into account in making the decision which 
was reached. 

Two contractors, Mywest and Master Planners had 
expressed an interest in purchasing or otherwise taking over 
the shop fitting unit in Welshpool. Mr Penistan gave 
evidence that he had discussed with Mr Gillespie from 
Mywest the employment by Mywest of Mr Mottram and an 
apprentice who would also be made redundant. Both Mr 
Mottram and the apprentice were informed of this on the 
25th or 26th of October 1992 and advised to contact Mywest 
forthwith. The evidence is that the apprentice did so, and 
indeed commenced with Mywest shortly after. Mr Mottram 
did not follow up the invitation. He admits that with 
hindsight he should have done, and that it was the further 
suggestion from Mr Higham at the compulsory conference 
in this matter on the 25th November 1992 which in fact 
prompted Mr Mottram to call Mywest. The evidence from 
Mr Gillespie does not indicate with clarity whether in fact 
Mr Mottram would have been employed had Mr Mottram 
contacted the company as soon as he had been informed by 
Mr Penistan of the option open to him. However the point 
that is made by the respondent, and it is quite valid, is that 
the company did take steps to secure alternate employment 
opportunities for Mr Mottram, and that it was Mr Mottram 
who failed to take advantage of the initiative. 

The evidence brought by the company and which has been 
relayed above is uncontested. There is no evidence before 
the Commission which would permit a contrary finding of 
the facts. Accordingly the only conclusion which the 
Commission is able to find on the evidence is that the 
closure of the Welshpool unit affected the employment of 
three maintenance carpenters. There is no evidence before 
the Commission which would support the contention of the 
union that the operations of the respondent are sufficiently 
large, or are to be sufficiently expanded, to allow the more 
creative solution of absorbing the three employees from 
Welshpool without the need for any redundancies. Indeed 
there is evidence which the Commission is bound to accept 
that sales have not met budget, that the workload of the 
maintenance carpenters is getting lighter, and that one 
carpenter is going to be requested to proceed on leave 
shortly after Christmas. On that evidence, the position of the 
respondent is confirmed: the respondent had more mainte- 
nance carpenters than it had maintenance carpentry work. 
There is not the evidence before the Commission which 

would allow it to conclude that all of the maintenance 
carpenters could have been retained. The argument of the 
union can therefore not be upheld. 

The union referred to the wording within clause 36 of the 
Building Trades Award. It seems reasonably clear that the 
respondent wishes the work which had been done by Mr 
Mottram to be done now by others. The Commission is not 
persuaded however that Mr Mottram was not made 
redundant: in my observation he was. The Industrial Appeal 
Court in Gromark Packaging v. FMWU (No. 25 of 1991, 6th 
November 1992, as yet unreported) considered a decision of 
the Full Bench of this Commission that redundancy occurs 
"when the job is abolished" and held that there was "no 
real evidence that Mr Campbell's job was abolished". The 
Court stated: 

"The conclusion reached in the latter, that redun- 
dancy occurs when the job is abolished, appears to 
result from a distillation by the Full Bench of the 
effects of various statements made in different cases as 
to what constitutes redundancy in particular circum- 
stances. As a statement it correctly sets out one set of 
circumstances which could establish redundancy but in 
my view cannot be accepted as the ultimate definition. 
On the evidence accepted by the Commissioner the 
workforce was reduced because there was labour in 
excess of that reasonably required to perform the work 
available to the employer. That reveals a situation of 
redundancy, leaving for decision the selection of 
specific workers for termination of their employment 
to relieve that situation. That was the case in Australian 
Shipbuilding Industries (supra) at 733. See also North 
West County Council v. Dunn (1971) 126 CLR 247 
Walsh J." 

(at page 22) 
That would appear to be applicable to the circumstances 

of this matter. Decisions of the Industrial Appeal Court are, 
of course, binding on the Commission. Thus, the wording 
of Clause 36 of the Building Trades Award remains, but it 
cannot be exhaustive of the circumstances where redun- 
dancy can occur. 

The task of the Commission is to judge whether the 
dismissal of Mi Mottram was an exercise of the employer's 
legal right to dismiss exercised harshly and oppressively 
against him. In my view, the evidence reveals that there may 
have been two grounds for believing that Mr Mottram had 
been unfairly dismissed. 

The first is that although Mr Mottram had been verbally 
advised that he would be made permanent in approximately 
May or June, it was on the 3rd August 1992 that he was 
advised by the respondent in writing that he would be made 
permanent. On the Commission's understanding of the 
evidence, it was on the 13th August 1992 that the budget 
review was undertaken. That is only a matter of some ten 
days. Thus, by the budget process completed at the 
beginning of August 1992, a decision was taken to confirm 
Mr Mottram as permanent, but only ten days later the 
respondent realised that its budget needed to be re-assessed. 
However, whilst there is possibly room for the view that the 
respondent ought not have confirmed Mr Mottram's position 
in the budget if the budget was to be re-assessed, that 
conclusion can not be drawn with the sufficient degree of 
certainty required on the evidence before the Commission. 
It was not specifically argued by the applicant, and there is 
little evidence on this precise point which would allow the 
Commission to reach such a conclusion. 

The second possible area of unfairness is that based upon 
the respondent's undertaking to him that he would be made 
permanent, Mr Mottram took out a mortgage and a car loan. 
He did so in advance of the official notification, but that is 
of little significance for the confirmation in writing did come 
subsequently, and Mr Mottram could have acted on the 
written advice with as much confidence only to be left in 
the same position as he now currently finds himself. That 
Mr Mottram altered his position to his prejudice on the 
undertaking given to him by the respondent should be a 
cause of concern to it. That is not to say that Mr Mottram's 
permanent position meant that he could not be made 
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redundant: his permanency was equivalent to that of any 
other permanent employee, no more and no less. However 
the Commission finds that Mr Mottram acted in good faith, 
relying upon the respondent. The Commission has no reason 
to believe that the respondent did anything other than act in 
good faith in advising Mr Mottram verbally, and subse- 
quently in writing, of his permanency. This circumstance 
ought to lead the respondent to look at Mr Mottram's 
circumstances afresh. However, given the finding of the 
Commission that the evidence permits the conclusion only 
that the respondent had more maintenance carpenters than 
maintenance work, to pursue this possible second area of 
unfairness is to end up with the comparative test enunciated 
by Brinsden J. in AMWSU v. Australian Shipbuilding 
Industries (69 WAIG 1019) which is the path down which 
the applicant chooses not to go. There is no warrant on that 
basis for the Commission to do so either. 

The application will be dismissed. 
Appearances: Ms B. Love on behalf of the applicant. 
Mr D. Higham on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Myer Stores Limited. 
No. CR 636 of 1992. 

COMMISSIONER A.R. BEECH. 
21 December 1992. 

Order. 
HAVING heard Ms B. Love on behalf of the Applicant and 
Mr D. Higham on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Electrical Construction and Maintenance Pty Ltd. 
No. CR 687 of 1992. 

COMMISSIONER R.N. GEORGE. 
18 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This matter was first before the 
Commission by way of a conference held on 9 December 
1992 pursuant to Section 44 of the Industrial Relations Act 
1979. It involves a claim by the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) (the Applicant union) for a site allow- 
ance to apply to employees of the Respondent employer 
while they are engaged on what is described as the High 
Grade Plant Electrical Upgrade at the Hamersley Iron Tom 
Price site in the north of Western Australia. The claim was 
unable to be resolved in conference and the parties, having 
concluded that further conciliation would be of no avail, 
asked that it be referred for hearing and determination 

pursuant to Section 44(9) of the Industrial Relations Act 
1979. 

The reference before the Commission is set out in a 
Memorandum of Matters for Hearing and Determination in 
the following terms: 

" The Commission is asked to hear and determine 
a claim by the applicant union that members employed 
by the respondent on the Hamersley Iron Tom Price 
Mine Site High Grade Plant Upgrade be paid a site 
allowance of $2.50 an hour for each hour worked in lieu 
of the special rates and provisions contained in the 
Electrical Contracting Industry Award No. R 22 of 
1978. " 

The matter was the subject of inspections and hearing in 
Tom Price on 16 December 1992. 

The project under consideration involves the installation 
of new equipment in and in connection with what are known 
as the No. 1 Screening Plant, the No. 1 Crushing Plant and 
the Feeder Tunnel from the No. 1 Stockpile. A new electrical 
substation, cable tray towers and walkways had earlier been 
constructed in preparation for this work. On completion of 
the various stages of the new installation work, existing 
cables and cable trays are removed. 

The project commenced in August 1992 and is scheduled 
for completion in March 1993. The on site cost of the work 
under consideration is $1.3m and the total cost, as advised 
in the course of inspections, is in the vicinity of $2m. The 
work force subject to the claim numbers approximately 25 
and comprises both trades and non trades employees. 

The principles which guide the Commission and the 
parties in claims of this nature are reviewed in an earlier 
decision of the Commission as presently constituted in the 
Electrical Trades Union of Workers of Australia (Western 
Australian Branch), Perth (as it then was) and O'Donnell 
Griffin (68 WAIG 1314). What was said in that matter 
continues to be relevant and forms part of the background 
against which the application now before the Commission 
is determined. 

In summary, the onus rests with the Applicant to establish 
that conditions on the site under consideration are not 
contemplated in the relevant award. The rules to be applied 
in determining whether a site allowance should apply are set 
out in Alcoa of Australia Limited and Electrical Power 
Transmission and Others v. Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and the 
Electrical Trades Union of Workers of Australia (Western 
Australian Branch), Perth (as they then were) [68 WAIG 
1690], 

The context in which these rules are to be applied is 
ascertained from the dicta of the Commission in Court 
Session in its September 1988 State Wage Decision where 
it is said: 

'' We are concerned at the ease with which those 
engaged in the construction industry reach agreement 
on site allowances, which are not only regularly in 
excess of those fixed in other parts of the nation, but 
are often for perceived disabilities, which as the New 
South Wales Industrial Commission pointed out in 
Ermani Construction Pty Ltd v. The Australian Work- 
ers' Union, New South Wales Branch (unreported: 
App. 240/87—15 March 1988), hardly fit the ordinary 
meaning of that term. Whilst the awards in the 
construction industry contain provisions for awarding 
a site allowance, that ought not to be taken as a licence 
for a wage rise under the guise of a disability 
allowance. To this end the Commission will not 
endorse site allowances which are struck on the 
premise that other employees on the site are in receipt 
of a site allowance of the same magnitude. Site 
allowances must bear a direct relationship to the work 
environment and to the disabilities experienced. It does 
not follow that all trades operating on a site will suffer 
the same level of disability for the duration of a project. 
We adopt the position set down by the Full Bench of 
the Commission in Alcoa of Australia Ltd v. Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia and Others [(1988) 68 WAIG 1690] 
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with respect to site allowances generally and thereby 
disclaim any continuing relevance of a line of cases 
which were founded on "comparative allowance 
justice". " 

(68 WAIG 2412 at 2415) 
Nothing has been said by the Commission in Court 

Session in subsequent State Wage Decisions to alter this 
approach. 

In presenting argument for the Applicant Union, Mr 
McCulloch cited the relevant authorities and acknowledged 
the onus upon him. In so doing he referred to the Electrical 
Trades Union of Australia (Western Australian Branch) 
Perth and the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (as they then were) v. G. & G. 
Electrical Enterprise Pty Ltd and EPL Kone Pty Ltd [69 
WAIG 1189] in support of his contention that the Electrical 
Contracting Industry Award No. R 22 of 1978 does not 
adequately compensate for the disabilities experienced on 
the project now under consideration. Mr McCulloch referred 
to the inspections which had taken place and submitted that 
the disabilities noted which justified the payment of an 
allowance included— 

• Dirt 
• Dust 
• Working at heights 
• Extremes of temperature 
• Noise 
• Congestion 

The conditions observed, in his view, left no room for a 
conclusion that any ambit existed in the $2.50 claimed for 
each hour worked. Because of the nature of the job he could 
cite no precedent in aid of his assessment of the level of site 
allowance claimed but pointed to the nearby construction of 
a tailings dam for Hamersley Iron where employees engaged 
on the project were being paid a $1.50 site allowance under 
an unregistered agreement. In Mr McCulloch's view the 
disabilities associated with the construction of the tailings 
dam were less than those encountered by the employees on 
the High Grade Plant Electrical Upgrade. 

Evidence given by Mr Gary Oatway, site Shop Steward, 
provided more detail in relation to the disabilities experi- 
enced. Mr Oatway stressed that the conditions observed in 
the course of inspections were in no way atypical and made 
the point that at the time a number of conveyors were not 
operating and neither the Screening Plant nor the Crushing 
Plant were in full operation. According to Mr Oatway work 
is normally carried out with the plant in full operation. Mr 
Oatway impressed as a credible witness whose evidence was 
forthright, objective and without embellishment. 

Ms Greenhalgh in opposing the claim on behalf of the 
Respondent employer also approached the matter within the 
context of the established principles. Ms Greenhalgh 
correctly pointed out that the site is not a large construction 
project of the type which normally attracts site allowance 
payments and does not exhibit the disabilities usually 
associated with such projects—e.g. 

• isolation and lack of amenities 
• congestion at the workface 
• interface between various disciplines and employers 

Ms Greenhalgh described the project from the employer's 
point of view and submitted that for any allowance to be 
granted it would be necessary for the Commission to be 
satisfied that a new allowance could be justified under the 
Allowances Principle enunciated by the Commission in 
Court Session in its State Wage Decisions. Ms Greenhalgh 
also correctly observed that to extend the payment of site 
allowances in contravention of those principles would be to 
create uncertainty and impose significant costs on employ- 
ers whose bids for work could not anticipate such an 
imposition. 

Finally Ms Greenhalgh acknowledged that an allowance 
of $1.50 was being paid off site at the Hamersley Iron 
tailings dam but stressed that it was an unratified agreement 
and should not be regarded as a precedent of any influence. 
It was further submitted that should the Commission be 
persuaded by the argument on behalf of the Applicant union 
there was good reason not to exceed that amount. 

Conclusion. 
At the outset I should place on record that this matter has 

presented the Commission with some difficulty. There is no 
doubt that projects of this type do not normally attract site 
allowance payments and they have been refused on other 
sites where work of a similar nature has been carried out 
[See for example E.T.U. v. O'Donnel! Griffin (Supra)] 
Many examples can also be cited of other upgrade projects 
on this and other sites where site allowance payments have 
not even been contemplated. On this project, however, I 
have formed the view that an allowance should apply for two 
reasons. 

Firstly there is no doubt that the work environment 
produces disabilities not contemplated by the Electrical 
Contracting Industry Award No. R 22 of 1978. These 
disabilities arise from the unusually high level of dust and 
noise encountered by the employees subject to the claim. 
Much of the installation of equipment and new cabling is 
being carried out immediately adjacent to conveyors and 
other operating machinery within the Screen and the 
Crushing Plants. It was noted in the course of inspections 
that the Crushing Plant is a designated noise hazard area and 
while only one third of that plant was in operation at the time 
the effects were obvious. The levels of dust encountered are 
extremely high and evidenced in a number of ways. For 
example some cable trays in the Crushing Plant had between 
20 cm to 25 cm of overspill and dust collected on them and 
these were trays which will eventually have to be removed. 
In other areas new equipment installed less then one week 
ago was barely distinguishable from the old equipment 
because of dust cover. Despite it being a still day the. level 
of dust in one of the areas inspected was so high as to affect 
visability and there was an obvious need for dust masks if 
work was to be carried out in a number of areas for even 
short periods of time. This is said to add to the level of 
discomfort because of the heat and humidity experienced in 
much of the work area. The disabilities were exacerbated in 
some locations due to the presence of oil which mixed with 
the dust and formed a thick sludge on the work floor areas. 
The local dust problem generated by the operating plant is 
added to by dust from operating conveyers feeding 
stockpiles in the vicinity. Amenity and ablution huts are 
located in close proximity to the plant and stockpiles and as 
such are also affected by dust. Overall I am bound to say 
that the dust encountered due to the environment in which 
the work is been performed is amongst the worst I have seen 
in relation to electrical installation work. 

Secondly the employees on the project are required at 
times to carry out work off site on the tailings dam project. 
When this occurs they are paid the applicable site allowance 
of $1.50 for each hour so engaged but lose that allowance 
on returning to what they consider to be a worse 
environment. While the inspections included a visit to the 
tailings dam there was no attempt to draw any detailed 
comparison between the disabilities associated with the 
respective sites and I make no assessment in that regard. I 
simply note that these circumstances are seen by those 
affected to be unfair and create an anomaly which, while of 
itself does not provide grounds for the payment of a site 
allowance on the High Grade Plant Electrical Upgrade 
Project, cannot be ignored as a factor in the claim under 
consideration. 

Taking all of the circumstances in relation to this claim 
into account I am persuaded that disabilities do exist which 
are able to be recognised under the Principles earlier referred 
to. In so doing I have concluded that an appropriate 
allowance would be $1.50 for each hour worked payable in 
lieu of and in substitution for all or any of the special rates 
and provisions prescribed in Clause 18.—Special Rates and 
Provisions of the Electrical Contracting Industry Award No. 
R 22 of 1978, with the exception of those specified in 
subclauses (18) to (22) inclusive. The allowance should be 
paid to employees of the Respondent Employer while they 
are engaged on site and is to apply for the life of the project. 

This determination recognises special circumstances 
which are unique to this particular project and to the 
environment in which the work under consideration is being 
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carried out. As such it can not be used as a precedent in any 
other claim. 

Appearances: Mr G. McCulloch appeared on behalf of the 
Applicant Union. 

Ms M. Greenhalgh appeared on behalf of the Respondent 
Employer. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Electrical Construction and Maintenance Pty Ltd. 
No. CR 687 of 1992. 

COMMISSIONER R.N. GEORGE. 
23 December 1992. 

Order. 
HAVING heard Mr G. McCulloch on behalf of the 
Applicant and Ms M. Greenhalgh on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That employees who are employed by the Respon- 
dent on the High Grade Plant Electrical Upgrade Site 
at Hamersley Iron Tom Price shall be paid a site 
allowance of $1.50 per hour for each hour worked in 
lieu of all special rates and provisions contained in 
Clause 18.—Special Rates and Provisions of the 
Electrical Contracting Industry Award No. R 22 of 
1978 with the exception of subclauses (18) to (22) 
inclusive. 

This Order shall take effect as from the commence- 
ment of the project and shall terminate on the 
completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Goomalling Abattoirs. 
Nos. CR 596, CR 613 & CR 628 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 December 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is as follows:— 

Schedule. 
"The claimant union claims that Messrs Neil Cott, 

Darren Lucas and Robert Taylor were unfairly termi- 
nated from their employment as Slaughtermen with the 
respondent and seeks the following remedies: 

(1) With respect to Mr Neil Cott, the union is 
seeking an Order for reinstatement with the 
respondent without loss of wages and entitle- 
ments; and 

(2) With respect to Messrs Darren Lucas and 
Robert Taylor, the union seeks: 
(a) A declaration that they were unfairly 

dismissed; and 
(b) An Order for payment of one day's 

wages from the date of termination of 
employment to date of commencement 
of new employment; and 

(c) An Order for the payment for "over 
tally" for their last week of employ- 
ment. 

The respondent objects to and opposes the claim." 
(Schedule on file) 

The basic facts of the matters are not seriously disputed 
and are that:— 

(a) Mr N. Cott had been employed as a slaughterman 
with the respondent for approximately five 
months of a two (2) year period of employment. 
On the morning of 11th September, 1992 (Friday), 
Mr Cott heard from the leading hand that the 
employees would be required to work beyond 
their "normal knock off time" of 2.30pm on a 
Friday and if there was a refusal then "they would 
be sacked" (Transcript Page 3). Apparently just 
after the lunch break the leading hand asked a 
group of employees who would be leaving at 
2.30pm and who would be staying on. Mr Cott 
advised him that he (Cott) would be going at 
2.30pm. 

Finally as Mr Cott was leaving the change 
rooms after having finished work Mr A. Maloney 
the Manager spoke to him saying:— 

"So you went into the change rooms and 
spoke with Mr—? —No, Neil Cott was just 
coming out. 

And what did you actually say to him?— 
That I would expect him to go back on to the 
kill floor otherwise he could have a week's 
notice. 

And what was his response to that?—"I'm 
going home." He had already changed, so he 
was going home." 

(Transcript Page 61) 
(b) Mr R.J. Taylor had been employed by the 

respondent for approximately two years as a 
slaughterman. As to the events of 11th September, 
1992, Mr Taylor stated inter alia:— 

"Can you tell us, in your own words, what 
happened on that day?—Well, we went to 
work—to sharpen our knives—and Brian 
Lucas came out and said — 

Brian Lucas, who was he?—He was our 
leading hand. He came out and said, "If 
anyone leaves at 2.30, they will be sacked." 

What happened then?—Well, everyone— 
Brian Lucas went around and asked. He 
asked us. I said no. 

What did he actually ask you?—He said, 
"Are you working after 2.30 today?" and I 
said, "No." He said, "Well, we'll get the 
Wongan boys in." 

He indicated to you there was a choice, did 
he?—Yes. He said, "You can go or—we're 
getting more slaughts from Wongan in 
anyway." He went and asked a few more and 
there was four of us leaving. All the others, 
we asked the others and they said they were 
staying. 

So he said words to the effect of, "Who 
is staying and who is going?" Something to 
that effect?—Yes, and worked it out. 2.30 
come and we took off. We had done our pigs 
and Darren put three more in the bath to keep 
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them blokes going. When I finished and 
walked out Brian Lucas, the leading hand, 
walked in and was attending the pigs when 
I left. 

When the leading hand spoke to you you 
felt you had a choice whether you would stay 
on or not. Is that correct?—Yes. 

When you left did you see anybody?—As 
I was walking out the door Alan come along 
and he said — 

That's Mr Maloney?—Yes, Alan Maloney 
come in and said, "If you don't get back in 
there and finish them pigs you have got a 
week's notice." 

What did you say to that?—I was still 
thinking about it when he said, "All right," 
and shut the door and walked in so I just 
walked out to the change rooms then. 

Did you return to work on the Monday? 
—Yes, went to work on the Monday. 

Did you serve out your notice?—I said to 
Alan—"Well, it's up to you whether you're 
going to work after 2.30 on Fridays," and I 
said, "No." 

So he brought up the matter again, did 
he?—I brought it up on Monday morning. 
We were talking and I said, "We finish up 
on Fridays or what?" and he said, "If you're 
prepared to work after 2.30," and I said, 
"No." 

So he indicated to you that there was a 
choice?—Yes, a choice, yes. 

Did he indicate to you that you could keep 
your job if you would work after 2.30 on 
Fridays?—Well, that's the way I took it, 
yes." 

(Transcript Pages 21, 22 & 23) 
(c) Mr DJ. Lucas had been employed by the 

respondent for approximately two and a half years 
(272 yrs) as a slaughterman. He described the 
events leading to the termination of his services 
on the 11th of September, 1992 as follows:-— 

"Can you tell me, in your own words, 
what happened on that day?—When we got 
to work we were sharpening our knives and 
the leading hand came up and asked us—or 
told us if we knocked off at 2.30, whoever 
knocked off would be sacked. At that time I 
told him I would be knocking off. 

Just a moment on that—what, was there 
some doubt in his mind do you think at that 
time, that people wouldn't work past 2.30? 
—Well, I think, if he told us that we would 
be getting the sack, that we would all stay and 
work after 2.30. 

Why do you think he had to ask you 
whether you were working or not?—I'm not 
sure. 

Was it because it was tradition and 
practice that you did knock off at 2.30?— 
Well, yes. 

What, he was pressing you on this day to 
work after 2.30?—That's right. 

What did you tell him?—That I would be 
knocking off at 2.30 regardless of if we got 
the sack. 

You were putting pigs into the bath. That 
was your job was it?—Yes. On that day it 
was, yes. 

Did you have any discussions as to what 
would happen after you knocked off?—Yes. 
The leading hand said that someone would be 

taking our place because he had blokes 
coming down from Wongan Hills. 

What happened at 2.30? You left the place 
at 2.30?—At 2.301 walked out and I washed 
my hands, washed my knives. As I was 
walking out Mr Maloney said, "Where are 
you going?" I said, "I'm going home." He 
said, "You can't go home because there's 
pigs still in there." I said, "There's other 
blokes in there. It's 2.30, we're going 
home—I'm going home." He said to me, "If 
you go home and don't—if you don't go back 
inside you will get a week's notice." 

(Transcript Pages 38, 37 & 38) 
Each of the employees worked out their week's notice and 

finished employment on the 18th September, 1992. Messrs 
Taylor and Lucas obtained other employment on the 22nd 
September, 1992 with another employer whilst Mr Cott 
remains unemployed as of the date of hearing (2nd 
December, 1992). 

It was established, from the evidence, that there had been 
a practice in operation for some time of "knocking off 
work at or about 2.30pm on Fridays. However, for some 
several weeks prior to 11th September, 1992 the employees 
had stayed on beyond 2.30pm on Fridays and completed the 
full kill put up by the respondent. On Mr Taylor's evidence 
the position had been reached that:— 

"What did you feel in relation to this working later 
on Friday?—Well, everyone was going crook about it 
and then a few of us got together and we just had a talk 
because it was written down that it was agreed by the 
management and that before I got there and we said, 
"Well, we'll start getting 2.30 back. 

So you felt that your conditions had been eroded. Is 
that correct?--Yes." 

I accept the evidence that there was some equivocation 
on the part of the leading hand as to the absolute requirement 
for all employees to work beyond 2.30pm on 11th 
September, 1992 because he was going to arrange replace- 
ments from Wongan Hills. However, there was no doubt that 
Mr Maloney issued a lawful order to all three employees that 
they return to work and finish the kil before they left work 
for the balance of the day or have their services terminated. 
As detailed above, all three refused to return and left the 
premises. Further, it is clear that Messrs Taylor and Lucas 
regarded their action as part and parcel of their decision to 
regain a "lost condition of employment" viz 2.30pm knock 
off on Friday. 

In these circumstances their dismissal with notice could 
hardly be regarded as unfair and the claim for a day's pay 
for each of them is accordingly refused. Mr Cott's situation 
was somewhat different in that he had made social 
arrangements to be in Perth that evening for a birthday party 
and this, he testified, was his reason for finishing at 2.30pm 
that day. 

Having considered all of the evidence and taken into 
account particularly Mr Cott's advice to the leading hand 
when asked that he would be finished at 2.30pm that day, 
that he understood replacements from Wongan Hills would 
fill in, that he had already changed his clothes and was 
leaving the premises when spoken to by Mr Maloney 
together tyith ..his pre-arranged social engagement, his 
dismissal was unfair. In the ordinary case, this finding would 
lead to an Order for his reinstatement in his former 
employment. However, during cross examination Mr Cott 
stated his future position as being:— 

' 'In retrospect you have had time to think about your 
actions on that particular day. Do you believe you acted 
correctly?—Yes. 

You do?—Yes. 
Today you are seeking to get your job back with 

Goomalling. If you were to be re-employed there, 
would you do the same again?-—At 2.30? 
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Yes?—Yes, I would. 
You would do it again?—If there was a reasonable 

amount of overtime done, yes. 
What do you consider reasonable?—What do you 

consider reasonable? 
I'm here to ask the questions, not answer them to 

you?—I don't know. I'm not really sure. 
You're making a statement. You took an action, so 

surely you're aware of your actions. What is reasona- 
ble? 1 ask you the question—what is reasonable?—A 
day, I suppose—about 20 more than tally, or some- 
thing, would be reasonable. 

So if you were placed back there today by this 
Commission and you were asked to work overtime 
again or over tally again, you're going to consider what 
you consider to be reasonable before you decide if 
you're going to work or not work?—Any other day I 
would stay back until any time, except Friday. 

Just Fridays, and what is the importance on Friday? 
Why is that any different from any other day?—It's just 
customary to 2.30. 

It is?—Yes. 
(Transcript Pages 11 & 12) 

(Emphasis Added) 
Under the provisions of the applicable award, 2.30pm on 

Fridays is not the prescribed finishing time and the employer 
may lawfully require an employee to work beyond 2.30pm 
on Fridays notwithstanding past agreed practice provided 
advance notice is given to the employee/s of departure from 
that agreed practice. On his own evidence, Mr Cott is not 
prepared to abide by a lawful order to work beyond 2.30pm 
on a Friday and there is thus no point in ordering a 
re-creation of the employment relationship. 

A declaration will issue that he was unfairly dismissed but 
no Order for reinstatement will be made. 

Appearances: Mr G. Maguire appeared on behalf of the 
applicant. 

Mr MJ. Darcy with Mr A. Maloney appeared on behalf 
of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Goomalling Abattoirs. 
Nos. CR 596, CR 613 & CR 628 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 December 1992. 

Declaration. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr MJ. Darcy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares— 

(1) That the dismissal of Mr Neil Cott by the 
respondent was unfair; and 

(2) That the dismissals of Messrs Darren Lucas and 
Robert Taylor by the respondent was not unfair. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
Editor's Note: Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Goomalling Abattoirs. 
Nos. CR 596, CR 613 & CR 628 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 December 1992. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr MJ. Darcy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the claim for reinstatement of Mr Neil Cott 
in his employment as a Slaughterman with the 
respondent be dismissed. 

(2) That the claim for one day's pay for Messrs 
Darren Lucas and Robert Taylor be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union—Western 

Australia 
and 

Everett-Smith and Company Pty Ltd. 
No. CR 105 of 1992. 

COMMISSIONER R.N. GEORGE. 
22 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This matter is before the Commis- 
sion pursuant to subsection (9) of section 44 of the Industrial 
Relations Act 1979. It arises out of a claim by the Applicant 
Union that a member, Mr Charles May, whose services were 
terminated by the Respondent Employer on 6 February 
1992, ought receive a redundancy payment calculated in 
accordance with Clause 33A.—Redundancy, of the Metal 
Trades (General) Award 1966 No. 13 of 1965. The 
application was filed in the Commission on 17 February 
1992. 

The facts in relation to this matter are not disputed and 
may be briefly summarised as follows. 

Mr May commenced employment with the Respondent 
on 1 March 1970, initially on site work and from about 1978 
on maintenance work for various clients. On 6 February 
1992, at the age of 52, Mr May's services were terminated 
by the Respondent for the reason that there had been a 
downturn in work. There was no question about Mr May's 
record as an employee and although the Applicant Union 
originally approached the matter as an unfair dismissal it 
was in the end accepted by all concerned that the termination 
was properly categorized in terms of the award as a 
redundancy. 

It is common ground that the award under which Mr May 
was employed from the time it was delivered by the 
Commission on 21 June 1974 [54 WAIG 603] to the date 
of his termination was the Electrical Contracting Industry 
Award No. R 22 of 1978. By virtue of Clause 38.— 
Redundancy, of the Electrical Contracting Industry Award 
No. R 22 of 1978, Mr May is entitled to redundancy pay 
calculated in accordance with subclause (2) of that clause. 
Subclause (2) of Clause 38.—Redundancy provides that 
service (as defined) for the purpose of calculating payments 
shall not include service prior to 22 November 1990. 



On his termination Mr May. made enquiries as to his 
redundancy entitlements and wa's advised by his employer 
that he was due an amount in the vicinity of $1,400 
calculated in accordance with the Electrical Contracting 
Industry Award No. R 22 of 1978. Mr May refused to accept 
payment in that amount and instead pursued a course 
proposed by his union to claim a higher amount. The 
payment now sought is one calculated in accordance with 
the provisions of Clause 33A.—Redundancy, of the Metal 
Trades (General) Award 1966 No. 13 of 1965. Those 
provisions are not limited in relation to the date from which 
service may be taken into account. 

The argument by Mr Sturman for the Applicant Union in 
support of its claim was brief and to the point. Firstly, he 
sought to distinguish between the definition of redundancy 
under the Electrical Contracting Industry Award No. R 22 
of 1978 and what he described as a broader definition 
generally accepted by the Commission. In so doing he 
submitted that Mr May's circumstances were contemplated 
by the latter. As I understand his submission, Mr Sturman 
used this distinction to claim that Mr May's entitlement 
should be calculated in accordance with the provisions of 
the Metal Trades (General) Award 1966 No. 13 of 1965 
which, in his view, reflects the broader definition of 
redundancy. This would provide for a greater benefit than 
that to which he is entitled under the Electrical Contracting 
Industry Award R 22 of 1978. Secondly, it was said by Mr 
Sturman that an anomaly existed in that if Mr May was in 
fact covered by the Metal Trades (General) Award 1966 
No. 13 of 1965, or if he was award free, he would have 
received a greater benefit than the one to which he presently 
finds himself entitled. This anomaly, in Mr Sturman's 
submission, requires correction on the grounds of equity, 
good conscience and merit. 

A number of decisions where referred to by Mr Sturman 
which he contended supported his submissions. 

In response, Mr Moon for the Respondent employer 
acknowledged Mr May's entitlement to redundancy pay in 
accordance with Clause 38.—Redundancy, of the Electrical 
Contracting Industry Award No. R 22 of 1978 and 
confirmed that an amount calculated in accordance with that 
clause is still available to him. 

Mr Moon referred the Commission to a line of cases 
which establish what is referred to as the ' 'TCR Provisions'' 
and which confirm the need to justify the adoption of those 
provisions on an award by award basis in a form appropriate 
to the circumstances of the particular case. In this context 
he referred to the redundancy provisions inserted into the 
Electrical Contracting Industry Award No. R 22 of 1978 by 
consent on 22 November 1991 [71 WAIG 985] and the 
Reasons for Decision in that matter which record the fact 
that the parties had deliberately distinguished the electrical 
contracting industry from other sectors of the building 
construction industry and in so doing proposed redundancy 
provisions "in a modified form (from the standard TCR 
provisions) to reflect what the parties saw as being the needs 
of the electrical contracting industry" [Supra at 985]. 

It would be wrong, in Mr Moon's submission, to 
selectively focus on the provisions of another award to 
support a claim for superior redundancy payments. To 
resolve inconsistencies between awards by requiring that 
one party be given the best of both instruments would be to 
create a set of industrial conditions which would be the 
product of neither conciliation nor award. To further 
emphasise his point and to attack the merit of such a course 
in this case Mr Moon referred to the fact that Electrical 
Contracting Industry Award No. R 22 of 1978 contains 
provisions superior to those provided for under the Metal 
Trades (General) Award 1966 No. 13 of 1965, including 
higher rates of pay, which have been enjoyed by Mr May 
since 1974. 

Mr Moon went to some length to establish the award 
which applied as a consequence of Mr May's contract of 
employment. This, however, is not contested. It is accepted 
by both parties that since 1974 the Electrical Contracting 
Industry Award No. R 22 of 1978 has been the applicable 
award. It is also common ground that there is no separate 

agreement providing for redundancy entitlements in excess 
of those provided for under the award. 

In its consideration of this matter the Commission was 
aware of an appeal before the Industrial Appeal Court in 
Kounis Metal Industries Ply Ltd and Transport Workers' 
Union of Australia, Industrial Union of Workers', Western 
Australian Branch (Appeal No. 26 of 1991) against a 
decision of the Full Bench of the Commission [71 WAIG 
2766] handed down on 23 October 1991 concerning the 
Commission's jurisdiction to hear and determine questions 
of redundancy and other related matters. In the light of that 
knowledge the Commission awaited the decision of the 
Industrial Appeal Court and afforded the parties the 
opportunity to make further submissions on the question of 
jurisdiction. 

The unreported judgement of the Industrial Appeal Court 
in the Kounis case was delivered on 6 November 1992. 

The factual background to the Kounis case is recorded in 
the judgements of the Industrial Appeal Court by Owen J. 
in the following terms: 

" James Preston ("Preston") was a truck driver and 
a member of the Transport Workers' Union ("the 
Union"). For approximately 5 years prior to March 
1990 he had been employed by Kounis Metal Industries 
Ply Ltd ("the Employer") as a truck driver. Preston 
was dismissed by the Employer on 30 March 1990 after 
having been given one week's notice. He received no 
severance pay. 

Preston's employment was covered by the terms of 
the Transport Workers' (General) Award No 10/1961 
("the Award"). This Award provides for termination 
of employment on one week's notice or payment in lieu 
of notice. It has no provision for an increased period 
of notice for longer serving or older employees and no 
provision for severance or redundancy entitlements. 

It was common ground that the dismissal was within 
the terms of the Award and was not unfair. However, 
the Union claimed that the dismissal was as a result of 
redundancy and called upon the Employer to pay to 
Preston an additional 12 weeks pay. The claim for 12 
weeks pay was based on the Metal Trades (General) 
Award No. 13/1965. The Employer rejected the claim." 

(Kounis Metal Industries Ply Limited and Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch—unreported pp 
2/3) 

There are direct similarities in the factual background to 
the Kounis case and the case now before the Commission. 
The difference is that Mr May's employment was covered 
by the Electrical Contracting Industry Award No R 22 of 
1978 which contains specific provisions relating to redun- 
dancy entitlements, whereas the Transport Workers' Union 
(General) Award No. 10 of 1961 does not. 

The fundamental question examined by the Industrial 
Appeal Court in the Kounis case was whether the ratio 
decidendi in Robe River Iron Associates v. Association of 
Draughting, Supervisory and Technical Employees of 
Western Australia (Pepler's case—68 WAIG 11) was 
applicable to the facts raised before the Commission in that 
matter. In its judgement the Industrial Appeal Court 
reviewed the Pepler decision and concluded that "Pepler is 
authority binding on the Commission denying the conferral 
of jurisdiction to award compensation for redundancy" 
[Supra at p. 24], In forming that conclusion Owen J. said 

" ... the ratio decidendi of Pepler extends beyond 
unfair dismissal and covers redundancy. 

In my view, the judgments in Pepler suggest that the 
decision rests upon a point of principle, namely, that 
jurisdiction depends on the present or future existence 
of the employer/employee relationship. Unless, at the 
time when the application is made, the relationship 
actually exists, or is expected to come into existence 
in the future, or did exist and is to be restored, the key 
element of an "industrial matter" is missing. The very 
language of the judgement carries this implication. " 

[Supra at pp. 20/21] 
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Owen J. went on to identify the following propositions 
extracted from the judgements of their Honours in Pepler 
which point to the ratio of that matter. 

"1. The jurisdiction and powers of the Commission 
are limited to the terms of the Act. 

2. The powers of the Commission extend to those 
which are incidental and necessary to the exercise 
of the jurisdiction so conferred. 

3. The Commission is confined to dealing with an 
"industrial matter" as defined. 

4. A claim that a dismissed employee should be 
reinstated or re-employed is an industrial matter. 

5. The power to award compensation to an employee 
whose contract of employment has been brought 
to an end is not a power at large. It can be 

■ exercised only as an incident to the restoration or 
re-activation of the contract of employment. " 

{Supra at pp. 21/22] 
In addressing the implications of the Kounis Decision, Mr 

Sturman first cited the Full Court of Australia, Industrial 
Division, in Gregory v. Phillip Morris Ltd [80 ALR 455] as 
authority for a proposition by him that notwithstanding 
Kounis it is open to this Commission to grant the claim 
before it. The basis for that proposition is not, however, 
discernible from the submissions put by Mr Sturman and 
there was nothing in what was said which provides any 
foundation for concluding that the authority in Kounis 
should not prevail. In any event, as I comprehended it, Mr 
Sturman's point is based on a presumption of similarities 
between the industrial legislation of this State and of 
Victoria. I note, however, that Gregory v. Phillip Morris Ltd 
was dealt with in the context of the Commonwealth 
industrial legislation, which the Supreme Court of Victoria 
in Royal Childrens Hospital v. the President of the Industrial 
Relations Commission of Victoria and Another [1989 VR 
527] observed was emulated in the Victorian Act. Pepler on 
the other hand turned on consideration of the Western 
Australian Legislation and in his review of a number of 
authorities, including Slonim v. Fellowes [154 CLR 505], 
a matter involving the Victorian Act, Kennedy J. noted that 
the Victorian Act .defines "industrial matter'' in terms 
which are wider then those appearing in Section 7 of the 
Western Australian Act. There is simply not enough before 
the Commission in these proceedings to even commence to 
consider a proposition that the Decisions of the Western 
Australian Industrial Appeal Court in Pepler and Kounis 
ought be displaced by Gregory v. Phillip Morris Ltd. 

Mr Sturman further submitted that if his first point was 
not accepted then the matter now before the Commission 
should be distinguished from Kounis. His reasoning is that 
the Electrical Contracting Industry Award No. R 22 of 1978 
contains redundancy provisions which recognise entitle- 
ments after the termination of a contract of employment 
whereas the relevant award in Kounis does not. Quoting 
Kelly S.C., as he then was, in Amalgamated Metal Workers 
and Shipwrights Union of Western Australian and Austra- 
lian Society of Engineers Industrial Union of Workers v. 
H.J. Ingel Pty Ltd [59 WAIG 400] Mr Sturman went on to 
submit that the award provisions apply as minimum 
conditions and "do not preclude the making of a more 
favourable order if the circumstances warrant or permit it" 
[Supra at 401]. 

Mr Moon in reply argued that the matter now before the 
Commission is on all fours with Kounis and that it can not 
be distinguished on the existence or otherwise of an award 
provision relating to redundancy. On this basis he contended 
that the question before the Commission was no longer one 
of merit but of law and clearly the Commission was without 
jurisdiction to entertain the claim. In Mr Moon's submission 
Mr May's entitlement to redundancy arises out of his 
contract of employment into which is imported the 
provisions of the Electrical Contracting Industry Award No. 
R 22 of 1978 and there is no other entitlement under the 
contract either express or implied, or founded upon custom 
and usage in the industry. 

Conclusion. 
Having considered all of the material before the Commis- 

sion I find that Kounis confirms that Pepler is authority 
binding oh the Commission denying the conferral of 
jurisdiction to award compensation for redundancy and the 
Application must be dismissed for want of jurisdiction. 

The proposition that Kounis may be distinguished on its 
facts because it dealt with a circumstance where the 
applicable award did not contain any redundancy provisions 
is simply not made out. The existence of redundancy 
provisions in the Electrical Contracting Industry Award No. 
R 22 of 1978 relate only to entitlements payable on 
termination under specified circumstances. There is nothing 
to be found in the Electrical Contracting Industry Award No. 
R 22 of 1978 which can be said to confer jurisdiction on the 
Commission within the terms of the Act to deal with an 
Application of the sort now under consideration. The facts 
in the matter now before the Commission are that at the time 
the Application was filed (17 February 1992) there was no 
employer/employee relationship in existence, or expected to 
come into existence in the future, or expected to be restored. 
The point of principle established in the Pepler Judgements 
and confirmed in Kounis is therefore not satisfied and the 
key element of an "industrial matter" can not be said to be 
present. 

Quite clearly any entitlements Mr May has to redundancy 
is to be found in Clause 38.—Redundancy, of the Electrical 
Contracting Industry Award No. R 22 of 1978 and it is 
common ground that no other entitlement, either express or 
implied, can be inferred to exist under the contract of 
employment. Even if the question of jurisdiction did not 
arise I do not believe that any merit is to be found in the 
Applicant union's claim. As recently as February 1991 the 
Electrical Contracting Industry Award No. R 22 of 1978 (in 
proceedings to which the Applicant Union in the matter now 
before the Commission was not a party) was varied by 
consent to include the redundancy provisions now claimed 
to be unfair because they provide a different formula for 
calculating service from that contained in the Metal Trades 
(General) Award 1966 No. 13 of 1965. The approach taken 
by Mr Sturman in his argument relies simply on a selective 
comparison of conditions in another award and ignore all 
other considerations (which I observe in passing includes the 
fact that the definition of redundancy under the Electrical 
Contracting Industry Award No. R 22 of 1978 is much 
broader in its scope than that contained in the Metal Trades 
(General) Award 1966 No. 13 of 1965). In particular it 
ignores the fact that the provisions inserted into the 
Electrical Contracting Industry Award No. R 22 of 1978 
were deliberately tailored by the parties to meet the specific 
needs of the Electrical Contracting Industry. This was not 
done without full consideration of all of the implications or 
without knowledge of the conditions adopted in other 
sectors of industry as can be seen from the following extract 
from the Reasons for Decision granting approval to the 
consent application. 

" The Application was filed on 10 May 1989 and 
since that time has been the subject of extensive 
negotiations and a number of conferences before the 
Commission. The delay in finalising negotiations was 
explained by Ms Robinson for the Applicant union to 
relate to a decision by the parties to monitor develop- 
ments in a number of cases in both the Federal and 
State jurisdictions which were seen to be creating a 
standard for redundancy in the building and construc- 
tion industry (see Matter C No. 40056 of 1990, the 
National Building Trades Construction Award—Print 
J5115; Matter C No. 26743 of 1989, Australian 
Workers' Union Construction and Maintenance (Con- 
solidated) Award 1987, Print J5113; Matter C No. 
40056 of 1990, National Metal and Engineering 
On-Site Construction Industry Award 1989 (unre- 
ported); Matters 489, 490 and 2626 of 1989. Metal 
Trades General Award 1966 No. 13 of 1965, Aircondi- 
tioning and Refrigeration Industry (Construction and 
Servicing Award) No. R 10 of 1979 and Thermal 
Insulation Contracting Industry Award No. 1 of 
1978—70 WAIG 2576; and Matter No. 609 of 1988, 
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Building Trades Construction Award No. 14 of 
1978—unreported). " 

[Supra at 985] 
The Application is to be determined by an Order of 

dismissal for want of jurisdiction. 
Appearances: Mr G. Sturm an on behalf of the Applicant. 
Mr O. Moon on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union—Western 

Australia 
and 

Everett-Smith and Company Pty Ltd. 
No. CR 105 of 1992. 

COMMISSIONER R.N. GEORGE. 
22 December 1992. 

Order. 
HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr O. Moon on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby order— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Mr David MacGuire t/a Handy Dans Discount Hardware and 
Hire. 

No. CR 508 of 1992. 
COMMISSIONER O.K. SALMON. 

19 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is a s.44(9) matter concerning 
the alleged unfair dismissal of Peter Raymond Middleton. 

Mr Middleton was employed by David MacGuire t/a 
Handy Dans Discount Hardware and Hire from 6 June 1991 
to 28 May 1992. There is a disagreement between the union 
and Mr MacGuire regarding the capacity in which Mr 
Middleton was employed, but it was a customer serving 
capacity nevertheless. 

The union claims that Mr Middleton was unfairly 
dismissed primarily because he had raised with Mr 
MacGuire a number of matters concerning his rate of wage 
and non payment for holiday and late night trading work. 
However Mr MacGuire contends that he dismissed Mr 
Middleton because of a serious misconduct. 

Although Mr Middleton's dismissal was summarily 
carried out he was paid wages in lieu of notice as well as 
other entitlements. It would seem therefore that the 
dismissal could not be called wrongful even though it may 
have been unfair and the onus of proof is clearly upon the 
union to establish the case. ■ 

Mr Middleton and Mr MacGuire were called to testify and 
both men were subjected to long and rigorous cross 
examination. Both men faUed to impress me as good reliable 
witnesses. Mr Middleton was evasive and unsure throughout 

his testimony while Mr MacGuire simply lacked credibility. 
More especially was that the case in trying to make out that 
in a meeting with Mr Middleton at Mr Middleton's home 
he (MacGuire) had raised warnings concerning conduct. 

On all of the evidence of these two men I am satisfied that 
both were willing to enter into deals of convenience 
regarding employment conditions prescribed by the award, 
but in contravention of it. However, that is an opinion I have 
formed which goes to credibtiity alone. The point is that if 
I was to rely solely on the evidence of these two men in this 
case I would have to say that the probability of either story 
being true is equal. If that was the result the union would 
have failed to discharge the onus and the case would be 
dismissed. ■I 

However other witnesses were called and I have given the 
utmost care to all of their testimony having regard for all that 
was said by Mr Middleton and Mr MacGuire. In the end my 
decision turns on the testimony of Mrs Doris Middleton, Mr 
Burrage and Mr MacGuire himself, when shortly before the 
dismissal took place he used bad language towards Mr 
Middleton. 

I will return to this testimony after some observations 
about bad language as a ground for dismissal and the notion 
of equity in the workplace. 

In Wilson vs. Racher (Court of Appeal) [1974] ICR 428, 
the use of bad language by an employee towards his 
employer was the central issue in the matter under 
consideration. Edmund Davies LJ made the following 
observation, which is of a general kind, at p. 430: 

What would today be regarded as almost an attitude 
of Czar-serf, which is to be found in some of the older 
cases where a dismissed employee failed to recover 
damages, would, I venture to think, be decided 
differently today. We have by now come to realise that 
a contract of service imposes upon the parties a duty 
of mutual respect. 

(my emphasis) 
Wilson vs. Racher was a wrongful dismissal case; 

however, that fact does not, in my opinion, alter the force 
of His Lordship's statement of principle which I have 
underlined. Notwithstanding the context, he was referring to 
a duty of universal application in employment relationships. 

The point is that even if an employee uses language 
towards an employer that would ordinarily be considered 
grounds for summary dismissal, it will not be grounds for 
such a dismissal where the conduct of the employer is fairly 
judged to have provoked the employee into using bad 
language in the first place. If there was provocation then the 
degree of respect due to the employee was missing; and the 
employer cannot complain that the degree of respect due to 
him was not forthcoming. 

The term "equity" used in s.26 of the Act means fairness: 
In its primary sense equity is fairness or that rule of 

conduct which in the opinion of a person or class of 
persons ought to be followed by all other persons. 
Taken broadly and philosophically, equity means to do 
to all men as we would they should do unto us—(to live 
honestly, not to hurt another, to give each his due...). 
Equity in the sense of fairness is frequently opposed to 
law and legality, because that which is fair does not 
always constitute a legal claim or defence. 

(Per Gallagher J citing The Dictionary of 
English Law—Jov/itt. In Re Long Service Leave 
(Engine Drivers') Award, 1961 A1LR report No. 
308, page 4; expanded report page 8.) 

That an employee received "a fair go all round" is 
another way of saying that an employee's dismissal was not 
harsh, unjust, or unreasonable. 

However, it is unquestionably a requirement of fairness 
that decisions be made by one side whilst having regard for 
the interests of the other. 

Mr MacGuire claimed that in a fit of temper Mr 
Middleton used such bad language towards him that he 
would have been entitled to dismiss him summarily for 
serious misconduct. The implication in that proposition is 
that Mr Middleton's conduct was such as to mean the 



contractual relationship was beyond saving. However, in 
cross examination Mr MacGuire said that he swore at Mr 
Middleton. The word he used would, if it was said in anger, 
be enough to entitle Mr Middleton to claim that he was 
provoked. Therefore, the words it was claimed Mr Middle- 
ton used would not in my opinion justify summary 
dismissal. 

Mr Burrage testified regarding Mr MacGuire's propensity 
to use bad language, his argumentative nature, and the 
embarrassment that he (Burrage) suffered on occasions 
when Mr MacGuire became bad tempered. In my opinion 
Mr Burrage's testimony was relevant, reliable and probative 
and, therefore, to be given due weight. 

Mrs Doris Middleton testified that she was spoken to by 
Mr MacGuire immediately after he had dismissed Mr 
Middleton. She was quite certain that Mr MacGuire told her 
that Mr Middleton had threatened to blackmail him, and I 
take her to be a witness of truth. 

In my opinion "blackmailing" was far more likely to 
have been a synonym for demands made upon Mr MacGuire 
concerning payments than it would have been to describe 
bad and insulting language used towards him. And if the 
reason for Mr Middleton's dismissal was his use of that 
language, that is the fact that would have been mentioned 
to Mrs Middleton by Mr MacGuire immediately after the 
dismissal. 

Having regard for the circumstances that gave rise to the 
argument between Mr Middleton and Mr MacGuire I think 
the most probable account is that both men were angry and 
that Mr MacGuire swore first at Mr Middleton when he 
asked Mr Middleton how he had made the sale in question. 
I have full regard for Mrs Valerie MacGuire's testimony, but 
while she was of the opinion that Mr Middleton was arguing 
with her husband about entitlements, and that it was in 
respect of that issue that Mr Middleton swore at him, she 
would not, or was unable to say that her husband swore at 
Mr Middleton. I doubt that Mrs MacGuire was able to testify 
as to the whole of the subject matter of the argument 
between the two men. 

But this case is an unfair dismissal case in which wrongful 
dismissal may or may not be material in determining a 
question of unfairness. Furthermore, as I have said, the onus 
is upon the union to make out the case. 

Entries in the time and wages book were put in evidence 
to establish that Mr Middleton had been warned about his 
attitude in the job. Mr Middleton claimed that these entries 
were falsified but Mrs Valerie MacGuire said they were 
entered at the appropriate time and were authentic. I do not 
consider this material to carry any decisive weight even if 
they are authentic. During his testimony Mr MacGuire was 
at pains to say that the sole reason he dismissed Mr 
Middleton was the conduct at the material time that simply 
could not be tolerated. Having ruled on that point it follows 
in my opinion that no grounds existed for the dismissal. It 
was carried out without regard for the interests of Mr 
Middleton and in that respect it was unfair. 

In The Shop Distributive and Allied Employees' Associ- 
ation of W.A. and Coles Supermarkets (72 WAIG 2287), I 
found that the employee concerned had been unfairly 
dismissed and I said: 

...in my opinion it would be unconscionable and 
inequitable if Coles did not carry the burden of offering 
her new employment. That is the course I followed in 
Nevile Barker vs. 6KY Pty Ltd (71 WAIG 2368 at 
2377) and whilst that case involved an unlawful 
dismissal that fact does not cause me to say the 
principle should not apply in this case. 

In my opinion Mr Middleton's re-employment by Mr 
MacGuire would not be impractical or inappropriate. 

My decision in this case is that an order shall be made 
requiring David MacGuire trading as Handy Dans Discount 
Hardware and Hire (Handy Dans) to, forthwith, offer Peter 
Raymond Middleton a contract of service as a shop assistant. 
The order shall also provide that in the event that Peter 
Raymond Middleton accepts the offer he shall be paid an 

amount of money he would have earned as a shop assistant 
paid at the award rate for ordinary time each week between 
the date of his dismissal from employment by Handy Dans 
until he began employment again, less 10 per cent being an 
amount of time lost by the action of the union; and that all 
benefits in employment contingent upon continuous service 
shall be allowed to Peter Raymond Middleton as though he 
remained in employment with Handy Dans. 

An order will now issue in the form of minutes, and the 
parties are requested to advise my associate of their 
requirements in this respect. 

Appearances: Mr J. Bullock appeared on behalf of the 
Applicant. 

Mr A. Thorpe (of counsel) appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Mr David MacGuire t/a Handy Dans Discount Hardware and 
Hire. 

No. CR 508 of 1992. 

COMMISSIONER O.K. SALMON. 
11 December 1992. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Applicant 
and Mr A. Thorpe (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

1. That David MacGuire t/a Handy Dans Discount 
Hardware and Hire (Handy Dans) shall, forthwith, 
offer Peter Raymond Middleton a contract of 
service as a shop assistant. 

2. That in the event that Peter Raymond Middleton 
accepts the offer in order 1 he shall be paid the 
amount of money he would have earned as a shop 
assistant paid at the award rate for ordinary time 
each week between the date of his dismissal from 
employment by Handy Dans and the date of his 
re-employment less 10 per cent. 

3. All benefits and entitlements in employment 
contingent upon continuous service shall be 
allowed to Peter Raymond Middleton as though 
he remained in employment with Handy Dans. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 



UNIONS— 
Application for alteration of 

rules 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The Civil Service 
Association of Western Australia (Incorporated) for 

alteration of registered rules. 
No. 1299 of 1992. 

R. C. LOVEGROVE 
A/DEPUTY REGISTRAR. 

19 November 1992. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with Ae President, and upon being satisfied that the 
requirements made thereunder have been complied with, I 
have this day registered an alteration to rule 18—Workplace 
Delegates of the registered rules of the applicant union in 
the terms of the application as filed on 8th October 1992. 

R. C. LOVEGROVE, 
A/Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Credipac Australia 

and 
Brendan O'Brien 

No. 1058 of 1992. 
COMMISSIONER J.A. NEGUS. 

16 December 1992. 
Order. 

WHEREAS this application for further and better particulars 
of the claim in matter No. 948 of 1992 was lodged in the 
Commission on 17 August 1992; and 

Whereas the application in the said matter No. 948 of 
1992 has been dismissed for want of prosecution by Order 
of the Commission dated 16 December 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under S.27(l) of the Industrial Relations Act 
1979 hereby orders— 

That the application be discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alco Ply Ltd 

and 
Garth Jackson. 

No. 1190 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The Forest Products, 
Furnishing and Allied Industries Industrial Union of 

Workers, WA for alteration of registered rules: 
No: 1200 of 1992. 

ROBIN COLBERT LOVEGROVE 
DEPUTY REGISTRAR. 

11 November 1992. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements made of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 10 of the 
registered rules of the applicant union in the terms of the 
application as filed on 16 September, 1992. 

R. C. LOVEGROVE, 
Deputy Registrar. 

COMMISSIONER O.K. SALMON. 
14 December 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Selwyn Sevel 

and 
Davro Interiors 1990 Pty Ltd. 

No. 1461 of 1992. 
COMMISSIONER O.K. SALMON. 

4 December 1992. 
Order. 

HAVING been advised by the Applicant that he no longer 
wishes to continue with this application, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 1636 

of 1992 is to be filed in the Commission. 
No. 1637 of 1992. 

COMMISSIONER LA. NEGUS. 
5 January 1992. 

Order. 
WHEREAS an application has been made by Arthur 
Frederick Palmer in accordance with the Industrial Relations 
Act 1979 for a shortened time for the filing of answers to 
the claim in Application No. 1636 of 1992; 

And, whereas the application was heard before me in 
Chambers, I, the undersigned Commissioner, pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979, do hereby order and direct— 

1. That the Applicant shall forthwith serve a copy of 
Application No. 1636 of 1992, its accompanying 
statement and this Order on the respondent, Metro 
Radiators Pty Ltd. 

2. That an answer to the claim in Application No. 
1636 of 1992, lodged with the Commission on the 
29th day of December 1992, shall be lodged with 
the Commission and a copy thereof be served on 
the Applicant within 7 days of receiving a copy 
of the aforementioned application. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PUBLIC SERVICE APPEAL 

BOARD— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Morris Davids 

and 
Honourable Michael Barnett JP, ML A and Another. 

No. PSAB 20 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR S. MUSSON—MEMBER. 
MR H. FARRAR—MEMBER. 

14 December 1992. 
Order. 

HAVING heard Ms C. Brown (of Counsel) on behalf of the 
Appellant and Mr R.E. Cock (of Counsel) on behalf of the 
Respondents, the Board, pursuant to the powers conferred 
under S.80I of the Industrial Relations Act 1979, hereby 
orders:— 

1. That the Respondents provide copies of all 
documents requested or to be requested by the 

. Appellant. 
2. That the Board notes the undertaking of the 

Appellant's counsel on behalf of the Appellant 
that: 

(i) She will keep confidential all such docu- 
ments and copies save for the need to provide 
legal advice in respect of Appeal PSAB No. 
14 of 1992, and; 

(ii) She will return to the Respondents all copies 
provided pursuant to this order at the conclu- 
sion of the proceedings to which this matter 
relates. 

3. That the Appellant shall pay the Respondents' 
cost of the provision of copies agreed at the rate 
of $0.50 per page. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson, 
Public Service Appeal Board. 

RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union. 

No. RCB C 9 of 1992. 
RAILWAYS CLASSIFICATION BOARD 

COMMISSIONER C.B. PARKS. 
MR D. KEMP. 

MR A. THOMPSON. 
16 December 1992. 

Order. 
WHEREAS by a Notice of Application No. RCB C 9 of 
1992, filed on 14 December 1992, the Western Australian 
Government Railways Commission (Westrail) requested 
that the Railways Classification Board (the Board) convene 
a conference to deal with strike action by officers, members 
of the West Australian Railways Officers' Union (the ROU); 
and 

Whereas the Board convened a conference on 14 
December 1992, and such conference having not resolved 
the matters in dispute was adjourned and reconvened on 15 
December 1992; and 

Whereas the Board was informed in the aforementioned 
conferences that— 

(a) the dispute between the parties arises from the 
transfer of an ROU member, Mr Barker, following 
a verbal altercation between Mr Barker and his 
subordinate, Mr Williams, a member of the 
Australian Railways Union of Workers, West 
Australian Branch (the ARU) on 9 November 
1992; 

(b) the transfer of Mr Barker followed after confer- 
ences before the Western Australian Industrial 
Relations Commission, Application No. 622 of 
1992, held pursuant to s.44 of the Industrial 
Relations Act 1979 on 27 November 1992 and 7 
December 1992 regarding strike action by mem- 
bers of the ARU; 

(c) a number of the ROU members commenced strike 
action on or about 12 December 1992; 

(d) additional members of the ROU are likely to 
progressively engage in strike action; 

(e) the strike action by members of the ROU has to 
date prevented the loading, unloading and trans- 
port of freight, the operation of interstate services 
and the operation of intrastate services (other than 
metropolitan and south west passenger services); 

(f) the continued strike action or the escalation 
thereof by members of the ROU will further 
adversely effect the railway transport system 
operated by Westrail. 
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Whereas at the reconvened conference at 9.00 am on 15 
December 1992, Westrail and the ROU were not able to 
resolve the dispute between them by conciliation and 
therefore the Board issued verbal directions to the parties 
that were subsequently reduced to writing; and 

Whereas at 3.45 pm on 15 December 1992 the General 
Secretary of the ROU informed the Board, by telephone, that 
the members of the ROU have met and considered the 
Directions of the Board and have decided to continue strike 
action; 

And whereas it is the majority view of the Board that in 
the public interest, and the interests of the parties directly 
involved, it is necessary to issue Orders so as to prevent the 
further deterioration of industrial relations in respect of the 
matters in dispute until conciliation and/or arbitration has 
resolved those matters; 

Now therefore the Board, pursuant to the powers of 
s.44(6)(ba) of the Industrial Relations Act 1979 conferred 
upon the Board by S.80W of the said Act, hereby orders: 

1. That the respondent, the ROU and its officials 
shall forthwith take all necessary steps to cease all 
industrial action in relation to the operations of 
Westrail; 

2. That members of the ROU shall not engage in 
further strike action and shall work in accordance 

NOTICES— 
Union matters- 

No. 1350 of 1992 
NOTICE is given of an Application by "The Real Estate 
Employers' Federation of W.A. Inc" for registration as an 
organization under the Industrial Relations Act. The 
proposed name of the organization is described above. 

Rules of the proposed new organization which relate to 
the qualification of persons for membership including any 
rule by which the area of the State within which the 
organization operates, or intends to operate is limited, are 
set out below:— 

Title and Definitions. 
1.1 The name of the Federation is "The Real Estate 

Employers' Federation of W.A. Inc." (hereinafter 
call "the Federation"). 

1.2 The registered office of the Federation shall be at 
190 Hay Street, East Perth or at such other place 
in the State that the Committee may from time to 
time decide and the Registrar ("the Registrar") 
appointed pursuant to the Industrial Relations Act 
1979 (as amended) ("the Act") shall be notified 
of any change in the registered office. 

with their contracts of service; 

(a) investigate the incident on 9 November 1992 
regarding an altercation between Mr Barker 
and Mr Williams including— 

(i) the pre-incident circumstances 
(ii) the incident circumstances 

(iii) alleged post incident circumstances; 
(b) investigate the supervisory relationships at 

Kewdale to determine whether there are any 
shortcomings; 

(c) investigate an allegation by the ARU that 
supervisor Mr Barker has shortcomings in 
supervisory relationships with employees; 

(d) investigate an allegation by ROU that OA1 
Mr Williams has a record of provocative 
behaviour. 

4. That Westrail and the ROU shall immediately 
engage in discussions to establish— 

(a) what future procedures will be applied to 
resolve complaints against members of the 
ROU; 

(b) management training arrangements appropri- 
ate to members of the ROU. 

(Sgd.) C.B. PARKS, 
3.] Deputy Chairman, 

Railways Classification Board. 

Objects. 
2. The objects for which the Federation is estab- 

lished are: 
2.1 To act as an organization of employers for 

persons, firms and corporations engaged 
substantially in the business or profession of: 

2.1.1 buying, selling, managing or leasing 
real estate and/or businesses as real 
estate or business agents or otherwise; 
and/or 

2.1.2 land valuation; and/or 
2.1.3 developing land for commercial and/or 

domestic use; and/or 
2.1.4 project building whether commercial or 

domestic; 
2.1.5 any other business associated directly or 

incidentally with any of the aforemen- 
tioned undertakings. 

2.2 The professions, trades, occupations or busi- 
nesses mentioned in subclause 2.1 hereof 
shall be hereinafter referred to as the "Real 
Estate Industry". 

2.3 To promote, protect, preserve and represent 
by any lawful means the industrial interest of 
members and of the Federation and the 
profession. 

2.4 To provide advice and guidance and to assist 
any member who shall in an industrial matter 
or dispute or otherwise merit such assistance 
in the consideration of the Federation. 

2.5 To act as the State branch of any national 
organisation of employers in the real estate 
industry. 

2.6 To subscribe to, become a member of and 
co-operate with any other association or 
organisation whether incorporated or not 
whose objects are altogether or in part similar 
to those of the Federation provided that the 
Federation shall not subscribe to or support 
with its funds any association or organisation 
which does not prohibit the distribution of its 
income and property among its members to 
an extend at least as great as that imposed on 
the Federation under or by virtue of Clause 
4 of this Constitution and Rules. 

2.7 In furtherance of the objects of the Federation 
to buy, sell and deal in all kinds of apparatus 
and all kinds of provisions, liquid and solid, 
required by the members of the Federation. 

3. That Westrail shall continue to pay Mr Barker as 
if he were performing the duties of an Intermodal 
Foreman until such time as the Board determines 
an appropriate recommendation to Westrail upon 
the completion of an investigation by the Indus- 
trial Registrar to be conducted within the follow- 
ing terms of reference— 
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2.8 To purchase, take on lease or exchange, hire 
and otherwise acquire any lands, buildings, 
easements or property, red and personal, any 
rights or privileges which may be requisite 
for the purposes of or capable of being 
conveniently used in connection with any of 
the objects of the Federation. Provided that 
in case the Federation shall take or hold any 
property which may be subject to any trusts 
the Federation shall only deal with the same 
in such manner as is allowed by law having 
regard to such trusts. 

2.9 To enter into any arrangement with any 
Government or authority supreme, munici- 
pal, local or otherwise that may seem 
conducive to the Federation objects or any of 
them; and to obtain from any such govern- 
ment or authority any rights, privileges and 
concessions which the Federation may think 
it desirable to obtain; and to carry out, 
exercise and comply with any such arrange- 
ments, rights, privileges and concessions. 

2.10 To appoint, employ, remove or suspend such 
managers, clerks, secretaries, servants, work- 
men and other persons as may be necessary 
or convenient for the purposes of the Federa- 
tion. 

2.11 To establish and support or aid in the 
establishment and support of associations, 
institutions, funds, trusts and conveniences 
calculated to benefit employees or past 
employees of the Federation or the depen- 
dants or connections of any such persons and 
to grant pensions and allowances; and to 
make payments towards insurance; and to 
subscribe or guarantee money for charitable 
or benevolent objects or for any public, 
general or useful object. 

2.12 To construct, improve, maintain, develop, 
work, manage, carry out, alter or control any 
houses, buildings, grounds, works or conven- 
iences which may seem calculated directly or 
indirectly to advance the Federation's inter- 
est and to contribute to, subsidise, or other- 
wise assist and take art in the construction, 
improvement, maintenance, development, 
working, management, carrying out, altera- 
tion or control thereof. 

2.13 To invest and deal with the money of the 
Federation not immediately required in such 
manner as may be permitted by law for the 
investment of trust funds. 

2.14 To borrow or raise or secure the payment of 
money in such manner as the Federation may 
think fit and to secure the same or the 
repayment or performance of any debt, 
liability, contract, guarantee or other engage- 
ment incurred or to be entered into by the 
Federation in any way and in particular by 
the issue of debentures perpetual or other- 
wise charged upon all or any of the Federa- 
tion's property (both preset and future) and 
to purchase, redeem or pay off any such 
securities. 

2.15 To make, draw, accept, endorse, discount, 
executive and issue promissory notes, bills of 
exchange, bills of lading and other negotiable 
or transferable instruments. 

2.16 To sell, improve, manage, develop, ex- 
change, lease, dispose of, turn of account or 
otherwise deal with all or any part of the 
property and rights of the Federation. 

2.17 To take or hold mortgages, liens and charges 
to secure payment of the purchase price or 
any unpaid balance of the purchase price of 

any part of the Federation's property of 
whatsoever kind sold by the Federation or 
any money due to the Federation from 
purchasers and others. 

2.18 To take any gift of property whether subject 
to any special trust or not for any one or more 
of the objects of the Federation but subject 
always to the provision in paragraph (c) of 
this Clause 2. 

2.19 To take such steps as personal or written 
appeals, public meeting or otherwise as may 
from time to time be deemed expedient for 
the purpose of procuring contributions to the 
funds of the Federation in the shape of 
donations, annual subscriptions or otherwise. 

2.20 To print and establish any newspapers, 
periodicals, books or leaflets that the Federa- 
tion may think desirable for the promotion of 
its objects. 

2.21 To amalgamate with any companies, institu- 
tions, societies or associations having objects 
altogether or in part similar to those of the 
Federation and which shall prohibit any 
distribution of its or their income and 
property among its or their members to an 
extend at least as great as that imposed upon 
the Federation under or by virtue of Clause 
4 of this Memorandum. 

2.22 To purchase or otherwise acquire and under- 
take all or any part of the property, assets, 
liabilities and engagements of any one or 
more of the companies, institutions, societies 
or associations with which the Federation is 
authorised to amalgamate. 

2.23 To transfer all or any part of the property, 
assets, liabilities and engagements of the 
Federation to any one or more of the 
companies, institutions, societies or associa- 
tions with which the Federation is authorised 
to amalgamate. 

2.24 To make donations for patriotic or charitable 
purposes. 

2.25 To transact any lawful business in aid of the 
Commonwealth of Australia in the prosecu- 
tion of any war in which the Commonwealth 
of Australia is engaged. 

2.26 To do all such other things as are incidental 
or conducive to the attainment of the objects 
and the exercise of the powers of the 
Federation. 

Membership Qualifications. 
6. Any person, firm or company of good business 

reputation that is at the time of application an 
employer within the real estate industry shall be 
eligible to become a member of the Federation. 

Any person who objects to the registration of 
the organization and who having given notice of 
that objection within the time and in the manner 
prescribed by the Industrial Relations Commis- 
sion Regulations 1985 as amended, satisfies the 
Full Bench that he has a sufficient interest in the 
matter, may appear and be heard in objection to 
the application. 

The matter has been listed before the Full Bench on the 
8th day of March 1993. 

(Sgd) T.J. TOPE, 
Deputy Registrar. 
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No. 1529 of 1992. 
NOTICE is hereby given of an application under the 
Industrial Relations Act 1979, by the State School Teachers' 
Union of W.A. (Incorporated) for an alteration to Rule 
3.—Membership and Rule 4.—^Entitlements in the follow- 
ing terms:— 

Rule 3—Membership 
(1) "Delete" paragraph (i) of sub-rule 3(a) and 

"Insert" in lieu thereof the following:— 
"(i) Any teacher employed in pre-school centres 

in Western Australia, Government pre-pri- 
mary, primary and secondary schools in 
Western Australia; or by any Government 
instrumentality or any institution or worksite 
providing technical and further education in 
Western Australia." 

(2) "Delete" paragraph (v) of sub-rule 3(a) and 
"Insert" in lieu thereof the following:— 
"(v) Any person elected to an office in the State 

School Teachers' Union of Western Austra- 
lia." 

(3) "Insert" new paragraph (vi) to sub-rule 3(a) as 
follows:— 

"(vi) Any employee of the SSTUWA appointed to 
a position as General Secretary, Industrial 
Advocate, Organiser, Librarian, Industrial 
Research Officer, or Women's Officer." 

(4) "Delete" paragraph (g) of sub-rule 3(a). 
Rule 4—Entitlements 
(1) "Delete" sub-rule 4(g). 

The existing and proposed rules, incorporating the 
amendments, for Rule 3—Membership and Rule 
4—Entitlements, are set out below:— 
Existing Rule: 

3. Membership. 
The State School Teachers' Union of W.A. (Incorpo- 

rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories:— 

(a) Full Members: 
(i) Teachers employed by the Education 

Department of Western Australia or by 
any institution providing technical and 
further education in Western Australia 
and teachers employed in pre-school 
centres in Western Australia provided 
that such teachers hold or are enrolled 
for the purpose of obtaining a teaching 
academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected or appointed to an 
office in the State School Teachers' 
Union of Western Australia. 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or the Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers' organisation in 
the State or country from which they have 
come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) Special Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Department of W.A. 
because of age or; invalidism may be 
admitted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

(g) Appointed Members: Any employee of the 
SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial 
Organiser, Librarian, Industrial Research 
Officer or Women's Officer. 

Proposed Rule: 
3. Membership. 

The State School Teachers' Union of W.A. (Incorpo- 
rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories:— 

(a) Full Members: 
(i) Any teacher employed in pre-school 

centres in Western Australia, Govern- 
ment pre-primary, primary and secon- 
dary schools in Western Australia; or by 
any Government instrumentality or any 
institution or worksite providing techni- 
cal and further education in Western 
Australia. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected to an office in the 
State School Teachers' Union of West- 
em Australia. 

(vi) Any employee of the SSTUWA ap- 
pointed to a position as General Secre- 
tary, Industrial Advocate, Organiser, 
Librarian, Industrial Research Officer, 
or Women's Officer." 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For die purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or the Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers' organisation in 
the State or country from which they have 
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come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) Special Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Department of W.A. 
because of age or invalidism may be admit- 
ted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

Existing Rule: 
4. Entitlements. 

(a) Full Members shall be entitled to all rights, 
privileges and benefits of membership of this 
Union. 

(b) Honorary Life Members shall be entitled to all 
rights, privileges and benefits available to full 
members except that they shall not stand for 
office. 

(c) Honorary Members shall have the same rights and 
privileges as full members except that they shall 
not be entitled to be represented at Conference or 
to hold Union office or to vote in elections for 
Union office. 

(d) Special Category Members shall have the same 
rights and privileges as full members except that 
they shall not be entitled to form a branch, hold 
Union office, or vote at elections for a Union 
office. 

(e) Retired Teacher Members shall not be eligible to 
stand for election to an office of the Union or to 
vote at such an election but shall be entitled to all 
other rights, privileges and benefits of member- 
ship except as otherwise provided by this Con- 
stitution and provided that the use of the facilities 
at Union headquarters shall be by decision of the 
Executive. 

(f) Associate Members of the Union shall not be 
entitled to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

(g) Appointed Members shall be entitled to all rights, 
privileges and benefits of membership of this 
Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office. 
Proposed Rule: 

4. Entitlements. 
(a) Full Members shall be entitled to all rights, 

privileges and benefits of membership of this 
. Union. 

(b) Honorary Life Members shall be entitled to all 
rights, privileges and benefits available to full 
members except that they shall not stand for 
office. 

(c) Honorary Members shall have the same rights and 
privileges as full members except that they shall 
not be entitled to be represented at Conference or 
to hold Union office or to vote in elections for 
Union office. 

(d) Special Category Members shall have the same 
rights and privileges as full members except that 
they shall not be entitled to form a branch, hold 
Union office, or vote at elections for a Union 
office. 

(e) Retired Teacher Members shall not be eligible to 
stand for election to an office of the Union or to 
vote at such an election but shall be entitled to all 
other rights, privileges and benefits of member- 
ship except as otherwise provided by this Con- 
stitution and provided that the use of the facilities 
at Union headquarters shall be by decision of the 
Executive. 

(f) Associate Members of the Union shall not be 
entitled to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facOities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

Any person who objects to the registration of the rule 
change and who having given notice of that objection within 
the time and the manner prescribed by the Industrial 
Relations Commission Regulations 1985 as amended, 
satisfies the Full Bench that he has a sufficient interest in 
the matter, may appear and be heard in objection to the 
application. 

The matter has been listed before the Full Bench on the 
4th day of March 1993. 

R.C. LOVEGROVE, 
A/Deputy Registrar. 

30 December 1992. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Part II—^Division 3. 

Section 50. 
Trades and Labor Council of Western Australia, 

and 
Hon. Minister for Labour, Productivity and Employment. 

No. 1465 of 1992. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER J.A. NEGUS. 

26 January 1993. 
Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous Decision 
of the Commission in Court Session. 

The Trades and Labor Council of Western Australia has 
applied to add to and vary General Order No. 1329 of 1988 
which regulates redeployment, retraining and redundancy of 
Western Australian Government Employees (69 WAIG 
1383). 

The proposed variations go to the deletion of the existing 
provision under which retrenchment can be effected as a last 
resort where suitable alternative employment is unable to be 
identified for the employee and the employee is unwilling 
to undergo training or retraining or to accept a position 
outside that defined as suitable (Refer to subclause 4(7) of 
General Order op cit). That provision has in effect been 
reworded to provide that appropriate disciplinary proceed- 
ings may be instituted where the employee refuses to 
co-operate with redeployment, retraining and redundancy 
initiatives. The proposed new clause states: 

"Where suitable alternative employment is unable 
to be identified for an employee, and the employee is 
unwilling to undergo training or retraining or to accept 
a position outside that defined as suitable, the employer 
may initiate appropriate disciplinary proceedings 
against the employee. An employee terminated under 

this process shall be entitled to the severance and other 
payments prescribed by Clause 6.—Selective Volun- 
tary Severance or Early Retirement of this Order." 

(Refer proposed subclause 4(2)(c)). 
We are informed by the Trades and Labor Council that 

these revised arrangements have the support of all Unions 
party to awards to which the General Order applies and are 
now also acceptable to the Civil Service Association of 
Western Australia. As a result of this, the Civil Service 
Association seeks to have added to the list of Awards to 
which the General Order applies (under Schedule B) those 
awards to which the Civil Service Association is the sole 
respondent Union. This would effect comprehensive cover- 
age of the General Order in the public sector in this State. 

It is noted that the proposed provisions with respect to 
involuntary redundancy reflect arrangements under which 
members of the Civil Service Association presently work. 

In 1989 when General Order No. 1329 of 1988 issued the 
Commission in Court Session noted the administrative 
structure particular to the public sector and the role of the 
Office of Redeployment and Retraining in liaising between 
various Government departments, authorities and agencies 
for the placement of employees whose jobs have ceased to 
exist or who become surplus to requirements. The Commis- 
sion in Court Session stated: 

"The policy co-ordination and the administrative 
structure of the public sector do not have any relevance 
to private employers. The provisions of this General 
Order are exclusive to the areas of the public sector 
identified by reference to awards and industrial 
agreements set out in Schedule B to the General Order. 
Nothing in this determination can be construed, either 
directly or indirectly, as being prejudicial to the private 
sector." 

(op cit). 
This Commission in Court Session has satisfied itself that 

the proposed changes to the General Order do not alter the 
position with respect to its particular relevance only to the 
public sector. 

Finally we are satisfied that the changes to the General 
Order and inclusion of the awards to which the Civil Service 
Association is respondent under Schedule B are consistent 
with initiatives necessary to continue to promote Structural 
Efficiency in the public sector. 
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The General Order shall be varied to give effect to this 
application by deleting subclause 4(7) as it stands (and any 
reference to that provision), by including provision for 
subclause 4(2)(c) as proposed and inserting die list of awards 
(as amended) submitted to us by the Civil Service 
Association for inclusion in Schedule B to the General 
Order. 

Appearances: Mr A. Cooke and with him Ms F. Bajrovic 
appeared on behalf of the Trades and Labor Council of 
Western Australia. 

Mr S. Allen appeared on behalf of the Hon. Minister for 
Productivity and Labour Relations. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Part II—Division 3. 

Section 50. 
Trades and Labor Council of Western Australia 

and 
Hon. Minister for Labour, Productivity and Employment. 

No. 1465 of 1992. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
11 January 1993. 

General Order. 
HAVING heard Mr A. Cooke and with him Ms F. Bajrovic 
on behalf of the Applicant and Mr S. Allen on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Western Australian Government Employ- 
ees Redeployment, Retraining and Redundancy Gen- 
eral Order No. 1329 of 1988 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the date hereof. 

By The Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 4.—Redeployment and Retraining: 

(a) Subclause (1) delete the words "subject to 
subclause (7)" and insert in lieu "subject to 
subclause (2)(c)". 

(b) Delete existing subclause (7). 
(c) Insert a new subclause (2)(c) as follows: 

(c) Where suitable alternative employment is 
unable to be identified for an employee, and 
the employee is unwilling to undergo training 
or retraining or to accept a position outside 
that defined as suitable, the employer may 
initiate appropriate disciplinary proceedings 
against the employee. An employee termi- 
nated under this process shall be entitled to 
the severance and other payments prescribed 
by Clause 6.—Selective Voluntary Sever- 
ance or Early Retirement of this Order. 

2. Schedule B: Insert into appropriate alphabetical order 
the following awards: 

Department of Community Services Institution 
Officers Allowances and Conditions Award 1977. 

Department of Community Services (Family Re- 
sources Workers, Welfare Assistants and Parent Help- 
ers) Award 1990. 
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Electorate Officers Award 1986. 
Education Department Ministerial Officers Salaries, 

Allowances and Conditions Award 1983. 
Government Officers (Social Trainers) Award 1988. 
Government Officers (SGIC) Award 1987. 
Government Officers Salaries, Allowances and 

Conditions Award 1989. 
Hostel Supervisory Staff Agreement 1980. 
Parliamentary Employees Award 1989. 
Public Service Award 1992. 
Western Australian Fire Brigades Communications 

Systems Officers Salaries Allowances and Conditions 
of Service Agreement 1985. 

Western Australian Tourism Commission Employ- 
ees Agreement 1985. 

Application No. 1329 of 1988. 
The Western Australian Government Employees Rede- 

ployment, Retraining and Redundancy General Order No. 
1329 of 1988 as varied, is hereby consolidated by the 
Commission in Court Session on the 11th day of January, 
1993. 

By The Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN GOVERNMENT 
EMPLOYEES REDEPLOYMENT, RETRAINING AND 

REDUNDANCY GENERAL ORDER. 
1.—Scope. 

This Order shall apply to all employees employed by the 
Government of Western Australia in the Public Sector as 
defined in Clause 2.—^Definitions of this Order under 
awards of the Western Australian Industrial Relations 
Commission listed in Schedule B of this Order. This Order 
shall not apply to employees listed in Schedule A of this 
Order. 

2.—Definitions. 
"Government"—means the Government of Western 

Australia and does not include Commonwealth or Local 
Government. 

"Public Sector"—means all State Government depart- 
ments, trading concerns, instrumentalities, agencies or 
statutory bodies established by or under a law of this State, 
including primary produce bodies, regulatory bodies, quasi- 
judicial bodies, trustees, advisory committees and regional 
bodies. 

"Redundancy"—means a situation when a job performed 
by an employee ceases to exist or becomes surplus to 
requirements. 

3.—Redundancy. 
An employee shall not be made redundant by the 

employer other than in accordance with Clause 4.— 
Redeployment and Retraining of this Order. 

4.—Redeployment and Retraining. 
(1) Suitable Alternative Employment 
Subject to this clause, each employee whose position is 

declared redundant shall, subject to subclause (2)(c) of this 
clause, be transferred to suitable alternative employment 
either within his/her Department/Authority or with another 
Government employer. 

Suitable alternative employment shall be defined as that 
which provides the employee with a position which— 

(a) is a permanent position with a Government 
employer; 

(b) has a wage or salary as close as possible to that 
of the employee's existing position; and 



(c) does not require the employee to change his/her 
place of residence in order to take up the position, 

and has regard to— 
(a) the relevance of the duties and responsibilities, to 

the qualifications and experience of the employee 
and the competence of the employee; and 

(b) the ordinary hours of duty being in general no less 
than those worked by the employee in his/her 
original position. 

(2) Alternative Employment or Training 
(a) The suitability of alternative employment or 

training shall be determined by the Director of the 
Office of Redeployment after consultation with 
the employer, employee and union concerned in 
accordance with subclause (1) of this clause and 
having regard for the particular circumstances of 
each employee. 

Any dispute between the parties over whether 
a position falls within the definition of suitable 
alternative employment as prescribed by sub- 
clause (1) of this clause, may be referred to the 
Commission by any party to the dispute. 

(b) Where suitable alternative employment is unable 
to be identified for an employee, the employee 
may elect within three (3) months from the date 
the position becomes redundant to transfer to a 
position outside that defined as suitable or leave 
the services of the employer. 

An employee who elects— 
(i) to leave the service of an employer shall be 

paid the severance and other payments 
prescribed by Clause 6.—Selective Volun- 
tary Severance or Early Retirement of this 
Order; 

(ii) to transfer to a position under the terms of 
this clause shall be entitled to the provisions 
of Clause 5.—Income Maintenance of this 
Order. 

(c) Where suitable alternative employment is unable 
to be identified for an employee, and the employee 
is unwilling to undergo training or retraining or to 
accept a position outside that defined as suitable, 
the employer may initiate appropriate disciplinary 
proceedings against the employee. An employee 
terminated under this process shall be entitled to 
the severance and other payments prescribed by 
Clause 6.—Selective Voluntary Severance or 
Early Retirement of this Order. 

(3) Annual Leave and Long Service Leave 
Annual and long service leave accrued prior to the date 

of redeployment shall be calculated in accordance with the 
relevant award or agreement and transferred to and credited 
by the new employer. 

(4) Sick Leave 
Unused sick leave accrued prior to the date of redeploy- 

ment shall be transferred to and credited by the new 
employer. 

(5)Leave and Assistance to Seek Alternative Employment 
(a) The employer shall facilitate redeployment by 

granting employees to be redeployed reasonable 
leave to attend interviews and career counselling 
without loss of pay. 

(b) Where a prospective employer does not meet the 
cost of travel to an employment interview, the cost 
of reasonable travel and incidental expenses 
including if necessary over-night accommodation 
associated with the interview shall be borne by the 
employer. 

(6) Trial Period in Alternative Employment 
(a) An employee shall be granted a trial period of six 

(6) months in any alternative employment during 
or at the completion of which the employee may 
elect to resign if that employment is not suitable, 
in which case the employee shall receive the 

entitlements provided by Clause 6.—Selective 
Voluntary Severance or Early Retirement of this 
Order. 

This entitlement is only available to employees 
who fall within paragraph (b) of subclause (2) of 
Clause 4.—Redeployment and Retraining of this 
Order. 

(b) By agreement between the employer and em- 
ployee, leave without pay may be approved with 
the consent of the Director of the Office of 
Redeployment where it is sought by a redeployee 
as a means of exploring career options outside the 
public sector. 

This period of leave without pay will not count 
as service for any reason. However, the em- 
ployee's service shall be deemed continuous and 
the employee retains the right to accept the offer 
of severance in accordance with Clause 6.— 
Selective Voluntary Severance or Early Retire- 
ment of this Order, prior to the completion of the 
period of leave without pay. 

5.—Income Maintenance. 
(1) Classification Maintenance 
An employee placed in a new classification which carries 

a lower rate than the former classification, shall be paid a 
rate equivalent to the former classification for a total period 
of twelve (12) months from the date of transfer. Any 
adjustments or increments which would have occurred or are 
made to the former classification rate within the twelve (12) 
month period shall be applied and paid to the employee. 

Progression through the increments will be subject to the 
normal tests applied under the employee's award classifica- 
tion. 

(2) Wage and Salary Maintenance 
(a) Where, after a period of twelve (12) months an 

employee remains employed on a classification 
carrying a lower rate than the rate of their former 
classification, that employee shall continue to be 
paid the rate applicable to the former classification 
at the twelve (12) months* anniversary date and 
such rate shall continue to be paid until the rate 
applicable to the employee's current classification 
exceeds that rate. 

(b) For the purposes of subclause (1) of this clause 
and paragraph (a) of this subclause the total 
remuneration shall: 

(i) exclude all allowances which represent: 
(aa) an amount paid for overtime or as a 

bonus, or as an allowance instead of 
overtime; 

(bb) except as provided in placitum (ii) of 
this paragraph, a relieving allowance; 

(cc) an allowance for travelling, subsistence 
or other expenses; 

(dd) an amount paid for rent or as a resi- 
dence, housing or quarters allowance; 

(ee) a climatic allowance or allowances for 
equipment or, a disability associated 
with the particular job eg site allowance; 

(ff) an amount paid as compensation in lieu 
of the opportunity for private practice. 

(ii) include allowances which represent: 
(aa) a relieving allowance that has been paid 

continously for twelve (12) months; 
(bb) a shift allowance which is paid on a 

regular basis and would continue to be 
paid during periods of annual leave. 

(c) Where an employee elects to undertake training or 
retraining within a period of six (6) months from 
the date of being nominated as redundant, the 
employee shall continue to receive their former 
classification rate for the period of training or 
retraining, provided that period does not exceed 
twelve (12) months. The period of training or 
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retraining shall not be counted in determining the 
duration of the employee's entitlements under 
subclause (1) of this clause and paragraph (a) of 
subclause (2) of this clause. 

(d) For tally or piece workers, the level of income at 
the date of redeployment referred to in subclause 
(1) of this clause shall be at the average weekly 
income, including all allowances and loadings of 
a permanent nature, for the total number of weeks 
worked over the preceding twelve (12) months or 
part thereof. 

6.—Selective Voluntary Severance or Early Retirement. 
(1) Selective Voluntary Severance or Early Retirement 

(a) Each employee identified as being surplus to the 
employer's requirements and who cannot be found 
suitable alternative employment and who elects to 
resign shall be entitled to the benefits of this 
clause. 

(b) Employees electing to terminate their services in 
accordance with subclause (6) of Clause 4.— 
Redeployment and Retraining of this Order shall 
be entitled to the benefits of this clause. 

(c) Where an employee identified as surplus to 
requirements is able to carry out the duties and 
responsibilities in an equivalent manner to an 
employee not identified as surplus, the latter may, 
with the approval of the employer, elect to resign 
in place of the former, in which case the benefits 
of this clause shall apply to that employee. 

Any dispute as to whether an employee not 
identified as surplus to requirements is able to 
carry out the duties and responsibilities in an 
equivalent manner to an employee identified as 
being surplus to requirements shall be determined 
by the Commission. 

(2) Severance Pay 
Each employee referred to in subclause (1) of this clause 

shall receive a severance payment from the employer in 
accordance with the following formula: 

Two weeks pay for each completed year of continu- 
ous service provided that the maximum entitlement 
shall be 45 weeks salary. 

Continuous service shall have the same meaning as 
that prescribed in the Wages Employees Long Service 
Leave General Order. 

Payment will be at the rate of pay prescribed in 
subclause (1) of Clause 5.—Income Maintenance of 
this Order. 

Payment for tally or piece workers will be based on 
the average weekly rate received for each week worked 
within the previous twelve (12) months. 

(3) Payment for Leave Entitlements 
In addition to the severance payments prescribed by this 

clause, employees shall also receive: 
(a) pro rata annual leave calculated in accordance 

with the relevant award or industrial agreement at 
the rate of income as provided in subclause (1) of 
Clause 5.—Income Maintenance of this Order. 

(b) pro rata long service leave calculated on each 
completed twelve (12) months of service at a rate 
of income as provided in subclause (1) of Clause 
5.—Income Maintenance of this Order. 

7.—Transitional Provisions. 
Parties to an award bound by this General Order who have 

entered into agreements or special arrangements which are 
not covered by this General Order or are in excess of the 
provisions of this General Order shall continue to abide by 
those agreements or special arrangements. 

8.—Relocation Expenses. 
(1) Subject to subclause (2) of this clause an employee 

who accepts a position which requires the employee to be 
relocated will be reimbursed by the previous employer, all 
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reasonable expenses incurred in moving the person's 
household belongings. 

(2) Where an award or order prescribes an entitlement to 
the reimbursement of relocation expenses, the provisions of 
that award shall apply, in lieu of subclause (1) of this clause. 

That this Order shall have effect on and from the 17 th day 
of January, 1989. 

Dated at Perth this 3rd day of February, 1989. 
By The Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule A. 
Employees To Whom This Order Does Not Apply. 

(1) Employees retired on grounds of ill health; or 
(2) Employees whose employment is terminated as a 

consequence of poor performance or misconduct on the part 
of the employee; or 

(3) An employee where an agreement has been reached 
between the employee, employer and relevant union that the 
employee is only engaged for a defined period under a fixed 
term contract at the conclusion of which their employment 
shall cease; or 

(4) Casual or seasonal employees—a "seasonal em- 
ployee' ' means an employee who is hired to work for limited 
periods during a season. 

Schedule B. 
List of Award To Which This Order Applies. 

Aboriginal Police Aides Award; 31 of 1979. 
Art Gallery Attendants and Groundsmen Award, 1980; 31 

of 1980. 
Boilermakers (State Engineering Works) Award; 9 of 

1957. 
Building Trades (Fremantle Port Authority) Award, 1968; 

3IB of 1966. 
Building Trades (Government) Award, 1968; 31A of 

1966. 
Building Trades (State Energy Commission) Consoli- 

dated Award, 1978; 1 of 1959. 
Catering Employees and Tea Attendants (Government) 

Award, 1982; 34 of 1981. 
Child Care Workers (Education Department) Award; 20 

of 1984. 
Children's Services (Educational Institutions) Award, 

1987. 
Cleaners and Caretakers (Government) Award 1975; 32 

of 1975. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement 1967; 9 of 1967. 
Clerks (Public Authorities) Award 1987. 
Community Colleges Award, 1986; A21 of 1986. 
Community Welfare Department Hostels Award, 1983; 

27 of 1981. 
Country High School Hostels Award, 1979; 7A of 1979. 
Deckhands (Passenger Ferries, Launches and Barges) 

Award; 15 of 1972. 
Department of Community Services Institution Officers 

Allowances and Conditions Award 1977. 
Department of Community Services (Family Resources 

Workers, Welfare Assistants and Parent Helpers) Award 
1990. 

Department of Marine and Harbours, Harbour Masters 
and Relieving Harbour Masters and Assistants Harbour 
Masters Award, 1984; CR 433 of 1983. 

Egg Processing Award, 1978; 42 of 1978. 



Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983. 
Electorate Officers Award 1986. 

Electronic Servicing Employees (Building Management 
Authority) Award, 1984; 40 of 1982. 

Engine Drivers' Country Power Station (State Energy 
Commission) Award; 19 of 1975. 

Engine Drivers (Government) Award, 1983; A5 of 1983. 
Engineering (Government Printing Office) Award, 1986; 

12 of 1984. 
Engineering Trades (Fremantle Port Authority) Award 

1968; 42 and 48 of 1968. 
Engineering Trades (Government) Award, 1967; 29, 30 

and 31 of 1961 and 3 of 1962. 
Engineering Trades (State Energy Commission) Consoli- 

dated Award, 1978; 1 of 1969. 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978. 
Ferries Masters' and Engineers' (Transport Trust) Award; 

8 of 1965. 
Fire Brigades Employees' (Servicemen, Extinguisher and 

Hose Services Branch) Consolidated Award, 1975; 3 of 
1969. 

Fire Brigade Employees (Workshops) Award, 1983; A6 
of 1981. 

Fire Brigade Employees' Consolidated Award, 1975; 26 
of 1971. 

Fire Brigade Officers' Consolidated Award, 1975; 489 of 
1972. 

Fitters (Continous Process Work) Hospitals Award, 1972; 
20 of 1971. 

Fremantle Port Authority Port Security Agreement, 1986; 
AG 11 of 1986. 

Fremantle Port Authority (Pilots') Award, 1964; 3 of 
1964. 

Fremantle Port Authority Deckhand and Deckboys 
Award; 21 of 1971. 

Fremantle Port Authority Masters and Launch Master 
Award, 1977; 10 of 1977. 

Fremantle Port Authority (Port Operations Officers) 
Award, 1988; A13 of 1988. 

Fremantle Port Authority (Shed Supervisors) Award, 
1970; 3 of 1970. 

Furniture Trades (Government) Award, 1979; 34 of 1979. 
Gaol Officers' Award; 12 of 1968. 
Gardeners (Government) 1986 Award; 16 of 1983. 

Gas Workers (State Energy Commission) Agreement, 1977; 
AG6 of 1978. 

Government Chauffeur's Agreement, 1972; AG 13 of 
1972. 

Government Engineering and Building Trades Foremen 
and Sub Foremen Award; 15 of 1973. 

Government Officers (Social Trainers) Award 1988. 
Government Officers (SGIC) Award 1987. 
Government Officers Salaries, Allowances and Condi- 

tions Award 1989. 
Government Railways Locomotive Enginemen's Award, 

1973; 13 of 1973. 
Government School Teachers Salaries Award (1981). 
Government Water Supply (Kalgoorlie Pipeline) Award, 

1981; 15 of 1981. 
Government Water Supply Sewerage and Drainage 

Employees Award, 1981; 2 of 1980. 
Government Water, Sewerage and Drainage Foremen's 

Award, 1984; A10 of 1983. 
Health Workers—Community and Child Health Services 

Award, 1980; 21 of 1979. 
Hospital Employees (Perth Dental Hospital) Award; 4 of 

1970. 

Hospital Laundry and Linen Service (Government) 
Award, 1971; 36 of 1981. 

Hospital Laundry and Linen Service (Salaried Officers) 
Award, 1982; 36 of 1978. 

Hospital Salaried Officers Award, 1968; 39 of 1968. 
Hospital Workers (Government) Award; 21 of 1966. 
Hostel Supervisory Staff Agreement 1980. 
Immigration Reception Centres Workers Award, 1966; 9 

of 1966. 
Meat Industry (Government) Award, 1983; A44 of 1981. 
Meat Industry (Western Australian Lamb Marketing 

Board) Award, 1981; 37 of 1981. 
Meat Industry (Western Australian Meat Commission— 

Robb Jetty Division) Award, 1977; 16 of 1976. 
Mental Health Nurses Consolidated Award, 1981; 13 of 

1947. 
Mental Health Rehabilitation Assistants Award, 1965; 36 

of 1965. 
Metal Trades (Metropolitan Perth Passenger Transport 
Trust) Award; 1 of 1974. 

Miscellaneous Workers' (Slow Learning Children's 
Group) Award; A20 of 1980. 

Miscellaneous Workers' (State Energy Commission) 
Award; 3 of 1967. 

Mooring Staff Award; 31 of 1959. 
Municipal Employees (Kings Park Board & Others) 

Outside Workers Award, 1972; 12 of 1972. 
Museum Attendants Award 1980; 34 of 1980. 
Nurses' (Community and Occupational Health) Award; 

A26 of 1984. 
Nurses' (Public Hospitals) Award, 1988; A10 of 1986. 
Nurses' (Welfare & Corrections) Award, 1974; 3 of 1973. 
Nurses' (Perth Dental Hospital) Award; 4 of 1965. 
Outstation Pilot Boat Crews Harbour and Lights Depart- 

ment Award, 1981; 4 of 1981. 
Painters (Government Shipping) Award; 32 of 1961. 
Parliamentary Employees Award 1989. 
The Police Award, 1965; 2 of 1966. 
Police Cadets Award; 7 of 1976. 
Psychiatric Nurses' (Public Hospitals) Award, 1973; 14 

of 1973. 
Public Service Award 1992. 
Railway Employees' Award; 18 of 1969. 
Railway Refreshment Services Award, 1972; 2 of 1972. 
Rangers (National Parks) Consolidated Award 1987; 17 

of 1981. 
Recreation Camps (Department of Sport and Recreation) 

Award; 28 of 1985. 
Residential Child Care Award, 1983; A28 of 1981. 
Second Engineers (PWD) Award; C392 of 1982. 
Sheet Metal Workers (Government) Award, 1973; 31 of 

1973. 
Social Trainers and Assistant Supervisors (S.L.C.G.) 

Award; A15 of 1984. 
The State Batteries Agreement; AG42 of 1977. 

State Research Stations, Agricultural Schools and College 
Workers Award, 1971; 23 of 1971. 

Storemen (Government) Consolidated Award, 1979; 20 
of 1969. 

Storemen (State Energy Commission) Award, 1977; 4 of 
1971. 

Teachers' (Kindergartens) Award, 1964; 22 of 1963. 
Teachers' Aides' Award, 1979; 4 of 1979. 
Tool and Material Storemen (Education Department) 

Award, 1975; 24 of 1974. 
Transport Workers' (Eastern Goldfields Transport Board) 

Award, 1976; 23 of 1976. 
Transport Workers' (State Energy Commission) Award, 

1965; 40 of 1965. 
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Transport Workers (Government) Award, 1952; 2A of 
1952. 

Vehicle Builders' (PWD) Agreement; AG36 of 1971. 
Ward Assistants (Mental Health Services) Award, 1966; 

35 of 1966. 
Western Australian Fire Brigades Communications Sys- 

tems Officers Salaries Allowances and Conditions of 
Service Agreement 1985. 

Western Australian Mint Security Officers' Award, 1988; 
A5 of 1988. 

Western Australian School of Nursing (Salaried Officers) 
Award; 37 of 1978. 

Western Australian Tourism Commission Employees 
Agreement 1985. 

Zoological Gardens Employees Award, 1969; 29 of 1969. 

INDUSTRIAL APPEAL COURT— 

Appeals against decision of 

Full Bench— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 6 November 1992. 
CORAM: FRANKLYN J. (ACTING PRESIDENT), 

NICHOLSON & OWEN JJ. 
Appeal No. 25 of 1991. 

BETWEEN: 
GROMARK PACKAGING, Appellant 

and 
THE FEDERATED MISCELLANEOUS WORKERS 

UNION OF AUSTRALIA, WA BRANCH, Respondent. 

JUDGMENT— 
FRANKLYN J (ACTING PRESIDENT) 

This appeal was heard by a court constituted by myself, 
Nicholson and Owen JJ. In the reasons which I now publish 
I would quash the decision of the Full Bench, set aside the 
orders made by it and restore the orders made by the 
Commissioner at first instance. 

NICHOLSON J 
I agree and I publish a note to that effect. 

OWEN J 
I also agree and 1 publish a note to that effect. 

Catchwords 
Industrial Relations—termination of employment—issue 

whether for misconduct and unfair or for redundancy— 
redundancy found at first instance. 

Appeal—to Full Bench on issues different to those raised 
at first instance—Full Bench deciding appeal on new issues 
and on its own findings of fact contrary to findings at first 
instance—principles applicable on appeals discussed— 
finding at first instance restored. 

Mr C D Raymond (instructed by Mallesons Stephen 
Jaques) appeared for the appellant. 

Mr M G Nolan appeared as agent for the respondent. 

Cases referred to in judgment: 
Adelaide Timber Company Pty Ltd v. The West Australian 

Timber Industry Industrial Union of Workers South- 
west Land Division (1990) 71 WAIG 325 
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Amalgamated Metal Workers and Shipwrights Union of 
WA v. Australian Shipbuilding Industries (WA) Pty 
Ltd (1987) 67 WAIG 733) 

House v. The King (1936) 55 CLR 499 
Norbis v. Norbis ((1986) 161 CLR 513 
North West County Council v. Dunn (1971) 126 CLR 247 
Paterson v. Paterson (1953) 89 CLR 212 
Re Loty and Holloway v. AWU (1971) AR 95 
RRIA v. AWU 67 WAIG 320 
Tip Top Bakeries (Canning Vale) v. Federated Clerks Union 

of Australia WA Branch (1990) 709 WAIG 289 
Undercliffe 65 WAIG 385 
Warren v. Coombes (1979) 53 ALJR 293; (1979) 142 CLR 

531 

Cases also cited: 
Amalgamated Metal Workers and Shipwrights Union of 

WA v. Grant Electrical Industries Pty Ltd (1989) 
69 WAIG 1019 

Australian Broad Casting Tribunal v. Bond and Others 
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FRANKLYN J 
On 25 March 1991 Commissioner Parks 

("the Commissioner") delivered his decision on a claim by 
the respondent Union ("the Union") that on 12 October 
1990 the appellant unfairly terminated its employment of an 
employee Campbell, seeking his reinstatement and payment 
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of lost wages. The issue before the Commissioner was 
expressly identified for the purposes of the hearing and 
determination as follows:— 

' 'The applicant Union claims that the termination of 
employment of Mr Rick Campbell by Gromark 
Packaging is unfair and it seeks an Order from the 
Commission which directs Gromark Packaging to: 

1. Re-employ Mr Campbell in his former 
position as an extrusion operator without loss 
of any accrued rights or entitlements; 

2. Pay wages to Mr Campbell for the period 
between the date upon which his services 
were terminated and the date upon which he 
is re-employed. 

The employer denies the claim and objects to the 
Order sought by the Union." 

The Union's case was outlined to the Commissioner in 
opening, its advocate expressly identifying the unfairness 
relied on which, in abbreviated form, was as follows:— 

1. the dismissal was harsh and unjust in relation to 
the employee and failed the tests laid down in 
UNDERCLIFFE 65 WA1G 385, the fact relied on 
to support that claim being a lack of warning to 
the employee as to his conduct to enable him to 
remedy his short comings. 

2. The dismissal was procedurally unfair in that the 
employee was advised by management that it was 
because of redundancy whereas (it was said), 
management "equivocated" as to whether it was 
in fact because of unsatisfactory work perform- 
ance. It was submitted that "there can be no 
fairness in that confused procedure". Also said to 
contribute to the alleged procedural unfairness 
was the alleged fact that on dismissal the 
employee was treated, so far as notice etc was 
concerned, as an employee and not as a casual 
worker, despite the fact that he had been employed 
by the appellant for less than a month, which it 
was said demonstrated that' 'the employer was not 
mindful of the contract of service in the confusion 
of the termination". 

3. It was not clear that in fact a "redundant 
situation" existed having regard to statements as 
to what is involved in redundancy contained in the 
judgments in TIP TOP BAKERY (70 WAIG 289) 
and HAMERSLEY IRON PTY LTD v. FEDFU 
(62 WAIG 607), it being alleged in support of that 
doubt that in the present case "no jobs were 
re-organised" and people had continued to be 
employed in the section of the appellant's busi- 
ness in which Campbell was employed until 
dismissed. 

4. If there was a true redundancy, then the selection 
of Campbell for retrenchment was unfair, the 
appellant not having undertaken the procedure 
employed by the employer as described by 
BrinsdenJ in his reasons for judgment in 
AMWSU and ORS v. AUSTRALIAN SHIP 
BUILDING INDUSTRIES (67 WAIG 733). 

Relevantly the facts as found by the Commissioner and 
the undisputed facts were as follows. From 20 August 1990 
to 17 September 1990 Campbell worked as an extrusion 
operator in the appellant's extrusion division as an employee 
of a business referred to as Extraman Personnel Hire Agency 
("Extraman"). He did so pursuant to a training policy for 
the time being in force whereby, when the appellant required 
additional staff, Extraman selected and provided, on a hire 
basis and for a trial period, candidates for that employment 
who, if found acceptable to the appellant, were employed by 
it at the expiration of the trial period. He was one of several 
persons employed by the appellant from a number of 
Extraman employees provided to it for assistance and 
assessment purposes. On 12 October 1990 his employment 
was terminated. During the period of his employment by the 
appellant four Extraman employees commenced work in the 
extrusion division and were retained as such after his 
dismissal and subsequently were engaged as employees by 

the appellant. Whilst he was so employed the appellant's 
extrusion division was assessed by management as being 
over-staffed,—having a workforce larger than necessary. 
The decision was taken to immediately reduce that 
workforce. The extrusion division supervisor, one Bach, was 
instructed to reduce that workforce by two persons to be 
selected by him. Campbell and another were so selected, the 
four Extraman employees being retained because, in Bach's 
view, the respective work performances of Campbell and the 
other employee dismissed were less satisfactory than those 
of the persons retained. 

It was Bach's undisputed evidence that, at the time, the 
appellant did not have much work on hand, had too many 
machine operators in its extrusion division and, because of 
lack of work, one machine, being that operated by Campbell, 
was not being operated from time to time. Campbell was 
selected for termination of services after consultation with 
his leading hand, his supervisor and his operator, and also 
after he had seen Campbell staying outside smoking. 
Additionally Bach discussed with Mr McKinlay, the 
supervisor of area 3, a complaint made by him as to 
Campbell's work performance, evidence of which was 
tendered by statutory declaration. He told Campbell that he 
was dismissing him for poor performance and because there 
was not enough work. 

Mr Kyi, the appellant's General Manager, gave evidence 
that the performance of Extraman employees were taken 
into consideration in the decision as to who was to be 
dismissed. 

The Commissioner noted that Campbell denied he was 
told by Bach that he was being dismissed because of poor 
performance. It is common ground that that reason was 
endorsed on the separation certificate issued to Campbell 
following his dismissal which, on him objecting thereto, was 
replaced by a certificate endorsed to show that he had been 
"retrenched." 

The Commissioner referred to the Union's assertion that 
the termination of Campbell's employment was because of 
his alleged poor performance and not because he was 
redundant. He found as a fact that "the employer reduced 
its workforce because it had labour in excess of that 
reasonably required to perform the work that it had at 
12 October 1990". That finding was clearly open on the 
evidence. He further held that so to do was the employer's 
prerogative provided that in so doing it did not act 
oppressively or harshly towards an individual employee. 
That proposition is in accordance with established authority 
(Ronald David Miles and Others Trading as the Undercliffe 
Nursing Home v. The Federated Miscellaneous Workers 
Union of Australia, Hospital, Service and Miscellaneous 
Workers' Union, WA Branch (1985) 65 WAIG 385 
("Undercliffe") and Amalgamated Metal Workers and 
Shipwrights Union of WA v. Australian Shipbuilding 
Industries (WA) Pty Ltd (1987) 67 WAIG 733) ("Australian 
Shipbuilding Industries"). He pointed out that the Union 
asserted the appellant to have acted oppressively or harshly 
in terminating Campbell's employment but that the onus 
was on it to establish that to be the case. That proposition 
is also supported by authority (Australian Shipbuilding 
Industries supra). He found that Campbell was firstly 
informed of his dismissal in terms which indicated he was 
being made redundant and that both the submissions and the 
evidence supported that to be the true reason for termination 
of his employment. Those findings were clearly open. The 
"submissions" there referred to are (it seems) the submis- 
sions made to him by the respective parties to the hearing. 

The Commissioner then dealt with each of the four 
grounds of unfairness (summarised above) on which the 
Union relied, finding them respectively not to be made out. 
In relation to the fourth such ground, ie that the selection 
criteria used by the appellant was unfair, he correctly held 
that the passage from the judgment of Brinsden J in 
Australian Shipbuilding Industries relied on by the Union 
to support this ground, was not authority for a prescription 
for the requirements of selection for redundancy. He rightly 
pointed out that it was in fact no more than a recital by his 
Honour of what the particular employer in that case had 
done in its selection of persons for dismissal due to 
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redundancy. No other ground of harsh, oppressive or unfair 
conduct relating to the selection was raised before him. He 
further held, on the authority of Australian Shipbuilding 
Industries and in my view correctly so, that, where 
employment is terminated because of redundancy, the onus 
is on the party alleging unfairness to show, by a specific 
comparison with other employees, that the selection for 
termination of services was unfair. He went on to say:— 

"The evidence is that Mr Tan Vinh Bach was given 
the task of selecting the persons from the extrusion 
division workforce whose services would not be 
continued. That he did by seeking the opinion of the 
Leading Hand and a Supervisor and, that, together with 
his own observations of Mr Campbell led him to 
conclude that Mr Campbell and another had a less 
satisfactory performance than the rest of the workforce, 
and therefore they were chosen to be made redundant. 
The applicant has brought no evidence to the Commis- 
sion to show that another person within the workforce 
should have been chosen in preference to Mr Campbell. 
It is therefore my view that the applicant has failed to 
show that the respondent acted unfairly when it 
terminated the services of Mr Campbell." 

In my opinion the Commissioner's reasoning and conclu- 
sions there expressed were in accordance with the evidence 
and authorities. 

The respondent before us appealed from that decision to 
the Full Bench on the grounds:- 

Grounds of Appeal. 
1. The Commission erred in finding that a true 

redundancy situation existed. The Commission 
should have found that the dismissal of 
Mr Campbell was unfair in all the circumstances. 

2. In the alternate, if it is held that a true redundancy 
situation existed, the Commission erred in failing 
to find, (i) that the procedure adopted by the 
Respondent to determine who should be made 
redundant was deficient; (ii) that the adoption of 
this procedure led to the unfair termination of 
Mr Campbell's services." 

In opening its case before the Full Bench the Union 
explained that its first ground of appeal was founded on the 
proposition that a redundancy situation cannot apply to an 
employee directly employed by an employer, which 
employer chooses to engage as its workforce doing the same 
work, (a) employees employed directly by it and (b) em- 
ployees of an employment agency, where the need to reduce 
the workforce can be met by a reduction of numbers less 
than the number of employment agency employees so 
engaged. It was submitted in the alternative that, if a 
redundancy situation can arise in such circumstances, then 
it is not fair or reasonable that the direct employees of the 
employer should be selected for dismissal in priority to 
employees of the employment agency. Neither of those 
issues had been raised before the Commissioner. That was 
not the case argued before him by the Union. Section 49(4) 
provides that an appeal to the Full Bench shall be heard and 
determined on the evidence and matters raised in the 
proceedings before the Commission. The Commission in 
this case was the Commissioner. Those submissions were 
not such matters. They are in no way related to the 
particulars of unfairness raised at first instance, each of 
which was dealt with by the Commissioner. They raised 
questions of law not raised or in issue at first instance which, 
had they then been raised, might well have given rise to 
additional evidence, at least as to the precise nature of the 
employer's relationship with Extraman. One can conceive 
a situation involving a surplus workforce in which an 
employer might be prevented or inhibited by contractual 
arrangements from dismissing hired employees without 
liability for damages which could bear on the question of 
the fairness or otherwise of termination for redundancy of 
the services of any particular employee. In my opinion the 
Full Bench should not have entertained such submissions. 
In entertaining them it allowed matters not properly before 
it to affect its decision, at least as to the fairness of 
Campbell's selection for dismissal. It found that there was 

a fundamental distinction between employees and non- 
employees which was a material consideration not taken 
into account by the Commissioner. It went on to find that 
the dismissal was not because of redundancy but because 
Campbell did not have the right attributes for the job, that 
no redundancy situation existed, that persons not employees 
of the employer were retained in the workforce in preference 
to Campbell without good reason, and that his dismissal was 
consequently unfair. 

The grounds of appeal to this Court are as follows:- 
"1. The Full Bench erred in law in that it failed to 

adequately set out the findings of fact on which 
its conclusions depended and the reasoning proc- 
esses which led to those conclusions in that: 

(a) the Respondent at first instance (and on 
appeal) challenged the existence of a true 
redundancy situation only on the basis that 
there was no re-organisation of jobs and that 
the employer continued to engage employees 
in the Extrusion Section after Mr Campbell's 
services were terminated; 

(b) the Commission at first instance made 
specific findings as to the basis upon which 
it was concluded that notwithstanding the 
engagement of Extraman employees after the 
termination of Mr Campbell's employment 
the Appellant reduced its workforce because 
it had labour in excess of that reasonably 
required to perform the work that it had at 
12 October 1990; 

(c) the Commission at first instance found that 
the submissions and evidence supported that 
the true reason for termination of Mr 
Campbell's employment was that he was 
being made redundant and that he was so 
informed; 

(d) if the Full Bench intended to come to 
different conclusions in relation to the above 
matters, as it did, it was incumbent upon it 
to set out in clear and unambiguous language 
the necessary findings of fact on which its 
conclusions depended and its reasoning 
which led to its conclusions so as to be able 
to hold that the Commission at first instance 
erred so as to entitle the Full Bench to 
substitute its own finding on the principles 
set out in Norbis v. Norbis 65 ALR 12, House 
v. The King (1936) 55 CLR 499 and RRIA 
v. AWU 67 WAIG 320; 

(e) the Full Bench failed: 
(i) to make any, or any sufficient, findings 

of fact as to whether on the transfer of 
an Extraman employee to direct em- 
ployment with the Appellant there was 
any change in the work done by that 
person, i.e. whether that person then 
took up the work of either Mr Campbell, 
or the other employee, whose service 
was terminated; 

(ii) failed to give any sufficient reasons: 
(aa) for the conclusion that there was no 

real evidence that Mr Campbell's 
job was abolished; 

(bb) for the significance attached to the 
engagement by the Appellant of 
five Extraman employees after the 
termination of Mr Campbell's 
services on 12 October 1990 when 
all five were part of the total 
workforce at that date; 

(cc) for concluding that Mr Campbell's 
dismissal was unfair inter alia 
because persons who were not 
employees were preferred to him; 



(dd) for concluding that Mr Campbell 
was dismissed not because he was 
redundant but for misconduct or 
poor performance. 

2. The Full Bench erred in law in concluding that 
there was no real evidence that Mr Campbell's job 
was abolished having regard to:- 
(a) the evidence of Mr Kyi and Mr Tran that the 

manning level of the Extrusion Department 
had to be reduced; 

(b) the evidence of Mr Kyi and Exhibit A 
establishing that the total manning level of 
the Extrusion Department was reduced; 

(c) the statement by Mr Brunner and the evi- 
dence of Mr Kyi as to the nature and purpose 
of the engagement of Extraman employees; 

(d) the evidence of Mr Tran that; 
(i) Mr Campbell was informed that he was 

being terminated because there was not 
enough work; 

(ii) that Mr Campbell's machine, number 
17, was not running because there was 
not enough work. 

3. The Full Bench acted perversely or unreasonably 
in applying the law to the facts found and thereby 
erred in law in that: 

(a) the Full Bench found that during the period 
of Mr Campbell's employment with the 
Appellant the Extraman employees worked 
in die Extrusion Division; 

(b) the Full Bench found that the Extrusion 
Division of the Appellant was operating with 
a workforce larger than necessary and that a 
decision was taken by the employer to 
immediately reduce the Extrusion Division 
force by two persons; 

(c) on the evidence referred to in (a) and (b) 
above as found by the Full Bench, the 
Appellant was engaged in a re-organisation 
of its business and there was no suggestion 
that the re-organisation was not bona fide; 

(d) the Full Bench failed to have any regard to 
the above facts when applying the test as to 
redundancy as identified in Tip Top Bakeries 
(Canning Vale) v. FCU 70 WAIG 289 and 
Adelaide Timber Company Pty Ltd v. The 
West Australian Timber Industry Industrial 
Union of Workers Southwest Land Division 
71 WAIG 325; 

(e) the Full Bench, having regard to the above, 
and in any event, had no reasonable basis for 
concluding that the Commission at first 
instance erred in finding that Mr Campbell 
was redundant and that his dismissal was not 
unfair. 

4. The Full Bench erred in law in that it acted upon 
a view of the facts which could not reasonably be 
entertained and which has resulted in a perverse 
and plainly wrong decision. 

4.1 The decision of the Full Bench that Mr Campbell 
was not made redundant in that Mr Campbell's 
termination was unfair was not reasonably open 
to it having regard to: 
(a) the evidence referred to under Ground of 

Appeal 2 above; 
(b) finding of the Commission at first instance 

that on the day preceding the termination of 
Mr Campbell's services, the total workforce 
numbered fifty-one persons, that by 31 Octo- 
ber 1990 the manning had been reduced to 
forty-six and further reduced by 30 Novem- 
ber 1990 to forty-four with no change occur- 
ring during the month of December; 

without any cogent reason existing for concluding 
that the Commission at first instance had erred." 

Although not clearly expressed as a ground of appeal, it 
is evident that the Full Bench misconceived the nature of the 
decision the subject of the appeal and its powers and 
functions as an appellate tribunal. After setting out in 
summary form and under headings the "Facts", the 
"Findings of the Commission", and the "Submissions", it 
then stated, under the heading of "Principles"; 

"This was a discretionary decision as described in 
Norbis v. Norbis 65 ALR 12, House v. The King (1936) 
55 CLR 499 and RRIA v. AWU 67 WAIG 320, but the 
onus is on the appellant to establish that the discretion 
of the Commission at first instance miscarried. It is not 
for the Full Bench to substitute its decision with that 
of the Commission at first instance and error in the 
exercise of the discretion must be established, accord- 
ing to the principles referred to in those cases." 

No other principle was there enunciated. 

Subsequently, in its reasons under the heading "Conclu- 
sions", immediately after identifying the major issue as put 
to it by the employer as that "as a matter of fact... this was 
a redundancy and Mr Campbell has not given a poor 
performance but a less satisfactory performance", the Board 
said in relation thereto, "It should be observed that this is 
a discretionary decision as defined in Norbis v. Norbis 
(1986) 161 CLR 513". 

The decisions in Norbis v. Norbis and House v. The King 
(1936) 55 CLR 499 are concerned with the principles 
governing interference by an appellate court with the 
exercise of a discretionary judgment at first instance. Norbis 
adopted the statement of principle expressed in House v. The 
King {supra) at 504-505. They each emphasise that there 
must, as an indispensable condition, be an error of law or 
fact before intervention is warranted, the nature of which 
error may, in a particular case, not be discoverable but is 
evidenced by a decision which is unreasonable or plainly 
unjust. They also declare that it is not enough that the 
appellate tribunal, had it been in the position of the primary 
judge, would have taken a different course. In Robe River 
Iron Associates v. Australian Workers Union, WA Branch 
(1987) 67 WAIG 320 ("RRIA v. AWU ") this Court, 
differently constituted, considered a case of dismissal for 
misconduct. The fact of misconduct was made out. The issue 
was whether the dismissal was unfair. It was the unanimous 
view of that Court that the decision of the Commissioner at 
first instance as to whether the dismissal was unfair was a 
discretionary decision. Brinsden J pointed out that both he 
and OlneyJ in Undercliffe (supra) had held that such a 
decision is discretionary in nature. Undercliffe was also a 
case of alleged unfair dismissal, the issue being whether the 
legal right to dismiss had been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
of that right and so whether the dismissal was unfair. The 
decision on that issue is discretionary because a value 
judgment is required to be made by the Commissioner as to 
whether the conduct which gave rise to the dismissal, 
viewed in all of its circumstances, justified the dismissal or, 
in the language used by Sheldon J in Re Loty and Holloway 
v. AWU (1971) AR 95 at 99, whether the employee had 
"received less than a fair go", whether there had been "a 
fair go all around". What the Full Bench appears not to have 
appreciated is that the finding of misconduct which gives 
rise to a legal right to dismiss an employee is not the same 
issue and is not the subject of a discretionary judgment. The 
exercise of discretion arises only at the next step, ie in 
determining whether the consequence of the misconduct is 
fairly that of dismissal. 

In the present case the finding of fact which gave rise to 
the dismissal was not one of misconduct but of redundancy. 
That also is not a discretionary finding, it is a conclusion of 
fact arrived at by inference from found facts by the 
Commissioner who had the benefit of seeing and hearing 
witnesses and, with that benefit, arriving at that conclusion. 
It does not give rise to the same considerations of unfairness 
as does a dismissal for misconduct. Redundancy is itself a 
sufficient reason for dismissal. (Australian Shipbuilding 
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Industries supra) The element of unfairness however can 
arise out of the process of selection of an individual worker 
for retrenchment because of redundancy. (Australian Ship- 
building Industries supra). 

It should be said I think, that in its dealing with the 
evidence given at first instance the Full Bench moved 
beyond the proper exercise of the appellate function by 
making decisions of fact as if it were itself the tribunal at 
first instance. An appellate court does not overturn findings 
of fact unless satisfied that the trial Judge has misdirected 
himself or that "any advantage enjoyed by the trial Judge 
by reason of having seen and heard the witnesses could not 
be sufficient to explain or justify the trial Judge's 
conclusion*' (Paterson v. Paterson (1953) 89 CLR 212 at 224 
and see Warren v. Coombes (1979) 53 AUR 293; (1979) 
142 CLR 531 at 300). As to inferences, an appellate court 
may itself decide on the proper inferences to be drawn from 
facts which are undisputed or established by the findings of 
the trial Judge (Warren v. Coombes supra) but it shall give 
full weight and respect to the conclusions of the trial Judge. 
An inference properly open on such facts is only to be 
overturned if considered wrong. The same principles apply 
to the Full Bench on appeals to it. 

In the present case the Full Bench disagreed with a 
number of the findings of fact made on the evidence at first 
instance without providing any or any adequate justification 
for so doing. With due respect to the Full Bench, on the 
evidence it ought not to have interfered with the Commis- 
sioner's finding of fact that the employer reduced its 
workforce because it had labour in excess of that reasonably 
required to perform the work that it had at 12 October 1990. 
That finding was open on the evidence. It was not an 
inferential finding, and could not on the evidence be said to 
be wrong. In a situation of over-employment an employer 
is entitled to reduce the size of its workforce to that 
reasonably required. (Australian Shipbuilding Indus- 
tries supra). That such is so was not in issue before the Full 
Bench. In the present case the employer did so by 
terminating the services of Campbell and another. On those 
findings there existed a clear case of termination of services 
because of redundancy. 

Redundancy having been found, the remaining issue 
before the Commissioner was whether selection of 
Campbell for dismissal was unfair. On the authority of 
Australian Shipbuilding Industries he held that in cases of 
redundancy the evidentiary onus is on the party alleging 
unfairness in the selection or termination of employment to 
show by specific comparison with other employees that the 
selection was unfair. He found, and rightly so, that no 
evidence had been led that any person within the workforce 
should have been chosen in preference to Campbell. That 
finding was not a discretionary decision. It was a clear 
finding as to the factual state of the evidence. Hence no part 
of the Commissioner's decision was discretionary. The Full 
Bench erred in approaching its task on the basis that it was 
a discretionary decision. 

I have referred to the finding of the Full Bench that there 
existed a fundamental distinction between the employees of 
the appellant on the one hand and its non-employees, 
(ie Extraman employees), which the Commission did not 
consider and which was a material consideration. As the 
case was presented to and fought before the Commissioner, 
that distinction was not a material consideration. It was not 
one of the allegations of unfairness relied on and was not 
advanced as a consideration going either to the existence of 
a redundancy situation or to the fairness of selection of 
Campbell for termination. Had it been advanced before the 
Commissioner it may have changed the course of the 
evidence available for consideration. It was not open to him 
as the case was fought to take it into consideration. It was 
not appropriate for it to be raised as a new matter before or 
taken into account by the Full Bench on appeal. I express 
no view on the merits of that submission. It is not relevant 
to these procedings. 

The Full Bench then turned to "the status of evidence as 
to misconduct, or at least poor performance on the part of 
Mr Campbell." After referring at considerable length in its 
reasons to authorities which support the proposition that, in 
Industrial Relations cases, statements of fact from the 
respective advocates may be accepted (incorrectly expressed 
by the Commission as "will become evidence") if not 
objected to, the Full Bench said: "the decision to dismiss 
Mr Kim Sue and Mr Ricky Campbell was based on them not 
having 'the right attributes to do the job'." Having regard 
to what preceded that finding, it would seem to be the 
adoption of a submission made by the Union. There seems 
no other explanation. It is a purported finding of fact which 
completely ignores the Commissioner's finding that 
Campbell was dismissed because of redundancy, a finding 
open on the evidence and arrived at after a consideration of 
evidence on oath accepted by him. It was not open to the 
Full Bench to substitute a contrary finding, and it would be 
wrong to substitute an averment made by way of argumen- 
tative submissions by an advocate for a contrary finding 
made on the evidence. 

It then addressed the evidence as to Campbell's alleged 
poor work performance which, it concluded, suffered from 
"defects". Its conclusions in that regard, whether right or 
wrong, are irrelevant, the fact of redundancy having been 
properly found and, in the circumstances of this case being 
not properly subject to reversal. 

The Full Bench then went on to consider what was 
involved in "redundancy". It declared, on the authority of 
its own decisions in Tip Top Bakeries (Canning Vale) v. 
Federated Clerks Union of Australia, WA Branch (1990) 70 
WAIG 289 ("Tip Top Bakeries") and Adelaide Timber 
Company Pty Ltd v. The West Australian Timber Industry 
Industrial Union of Workers, South-West Land Division 
(1990) 71 WAIG 325, ("Adelaide Timber Co") that redun- 
dancy occurs "when the job is abolished" and held that 
there was "no real evidence that Mr Campbell's job was 
abolished". It should be noted that Adelaide Timber Co was 
decided on the authority of Tip Top Bakeries. The 
conclusion reached in the latter, that redundancy occurs 
when the job is abolished, appears to result from a 
distillation by the Full Bench of the effects of various 
statements made in different cases as to what constitutes 
redundancy in particular circumstances. As a statement it 
correctly sets out one set of circumstances which could 
establish redundancy but in my view cannot be accepted as 
the ultimate definition. On the evidence accepted by the 
Commissioner the workforce was reduced because there was 
labour in excess of that reasonably required to perform the 
work available to the employer. That reveals a situation of 
redundancy, leaving for decision the selection of specific 
workers for termination of their employment to relieve that 
situation. That was the case in Australian Shipbuilding 
Industries (supra) at 733. See also North West County 
Council v. Dunn (1971) 126 CLR 247 Walsh J at 263. 
Having declared "when redundancy occurs", the Full 
Bench said that there was no evidence that Campbell's job 
was abolished and "indeed there was a mere broad assertion 
that a number of positions had been reviewed and that there 
then was a dismissal of two gentlemen for reasons related 
to poor performance". This is an incorrect statement of the 
evidence given relating to surplus workforce and the reasons 
for Campbell's dismissal which went further than such an 
assertion. Further, it overlooks the fact that what was 
asserted was asserted under oath and was subject to 
cross examination, the Commissioner at first instance, 
unlike the Full Bench, being in a position to decide what 
credit and weight to give to the assertions so tested. The 
evidence, if accepted as it was, clearly justified a finding of 
dismissal resulting from redundancy. Furthermore it is clear 
from the reasons of the Commissioner at first instance that 
he came to that decision taking into account the evidence 
as to poor performance and Campbell's denial thereof, the 
reasons for termination given in the written notices, and 
without reliance on the statutory declaration of McKinlay 
(the perceived use of which clearly concerned the Full 
Bench) other than to the extent that it might have influenced 
Mr Bach's perception, which was an appropriate use of it. 
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Those matters appear to be the "defective" areas of 
evidence relating to poor performance which concerned the 
Full Bench. 

The Full Bench then determined that in its opinion there 
was sufficient evidence, having regard to the engagement of 
five extra employees from Extraman Personnel Agency, that 
Mr Campbell's job was still required and again commented 
on the evidence which suggested dismissal for poor 
performance. The finding of redundancy having been made 
and not being one properly to be overturned on appeal that 
expression of opinion is of no relevant validity. However in 
its context it appears to be a finding of inferential fact made 
by the Full Bench on its way to concluding again that there 
was no redundancy. If so, it is an inference based on an 
incomplete statement of the evidence and does not put the 
fact of the engagement of the employees into proper context 
with all the other evidence bearing on that question. In the 
context of all of the relevant evidence it was properly open 
to the Commissioner at first instance to find redundancy 
despite the fact of the engagement of such other employees. 
The Full Bench then, in purported reliance on Warren v. 
Coombes and in reliance on the engagement of the five 
employees from Extraman, drew the inference that it was 
more probable than not that Mr Campbell and Mr Sue were 
dismissed but that their jobs remained and so they were not 
made redundant. It is not a proper application of the 
principle enunciated in Warren v. Coombes to disregard 
undisputed evidence or facts as found at first instance which 
properly give rise to one inference and to draw a contrary 
inference from only some of the relevant facts. That 
however is what the Full Bench apparently here did. 

The Full Bench then concluded that having regard to the 
circumstances that no warning was given to Campbell, that 
he denied the misconduct alleged against him which denial 
was not contradicted by firsthand evidence, and that persons 
who were not employees were preferred to him "without 
good reason", the dismissal was unfair "within the 
Undercliffe ratio". It went on to say "further, if there were 
misconduct (on Mr Kyi's evidence of his eligibility for 
re-employment and the substantial evidence), there was 
certainly no justification for summary dismissal." Under- 
cliffe was concerned not with termination of employment 
due to redundancy but with unfair dismissal. In the present 
case, redundancy having been established, the onus was on 
the employee dismissed or the Union to establish that some 
other person should have been selected for dismissal before 
him. This is what was described by Brinsden J in Australian 
Shipbuilding Industries as "the comparative test". No such 
evidence was adduced by or on behalf of Mr Campbell in 
this case. Because of the finding of redundancy and the 
absence of any evidence which would satisfy the compara- 
tive test as set out in Australian Shipbuilding Industries 
there was no need for the Commission to turn its mind to 
the question whether the conduct of Mr Campbell provided 
sufficient justification for summary dismissal and the Full 
Bench's comments and conclusions in that regard are 
misdirected. 

I think it is important to point out that s 26 of the Act 
provides "that in the exercise of its jurisdiction under this 
Act the Commission shall not be bound by any rules of 
evidence but may inform itself on any matter in such a way 
as it thinks just". That being so it is entirely inappropriate 
for the Full Bench to overturn findings of fact made at first 
instance by a Commissioner who has had the advantage of 
seeing and hearing such wimesses as give oral evidence and 
of considering therewith such other evidence as is before 
him without demonstrably good reason. The Full Bench' 
reasons do not disclose any such reason. 

For the above reasons the appeal is made out and in 
particular Ground 1(a) to (d) inclusive, (e)(ii), Ground 2, 
Ground 3(a), (b), (d) and (e) and Ground 4. 

NICHOLSON J 

I have had the advantage of reading the draft reasons for 
judgment of Franklyn J. I agree with those reasons and in 
the conclusion that the appeal should succeed. 
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OWEN J 
I have had the advantage of reading, in draft form, the 

reasons of Franklyn J. I agree with his Honour's reasons and 
conclusion and have nothing to add. 
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Order. 
HAVING heard Mr C. D. Raymond (of Counsel) for 
Gromark Packaging, and having heard Mr M. Nolan (Agent) 
for The Federated Miscellaneous Workers Union of Austra- 
lia, W.A. Branch the Court Doth Hereby Order That the 
Decision of the Full Bench be quashed; orders made by it 
set aside and orders made by Commissioner at first instance 
be restored. 

J. CARRIGG, 
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Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 
These were appeals against the decisions of the Commission 
at first instance, constituted by a single Commissioner, upon 
applications for contractual benefits by the respondents 
against the appellant who was their former employer. 

The appeals are properly brought under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). The appeals were heard together 
by consent. 



The Commission at first instance made orders granting 
claims for redundancy payments to each applicant who 
claimed them by way of contractual benefits, pursuant to 
s.29(b)(ii) of the Act. 

Paragraphs (12) and (13) of the application by Mrs Joyce 
Sweeting (application No 1276 of 1991) reads as follows 
(see page 46 of the appeal book (hereinafter referred to as 
"AB")):— 

"(12) DETAILS OF: CIRCUMSTANCES OF DIS- 
MISSAL; REASONS FOR DISMISSAL, AND; 
WHY DISMISSAL WAS UNFAIR: 
Position held was made redundant, in that, it was 
no longer required to be filled by anyone; The 
dismissal is claimed to be unfair in so far as, the 
amount of redundancy benefits paid, in the 
circumstances, was less than could reasonably be 
expected for the position. 

(13) BENEFITS CLAIMED: 
(i) The payment of redundancy at the rate of: 

four(4) weeks salary for each completed year 
of service and an additional 0.33 weeks for 
each additional completed month of service, 
plus a 10% loading being a person over the 
age of 45 years. 
That is, in addition to redundancy paid at the 
rate of one (1) weeks salary for each 
completed year of service amounting to 
$4376.54, the payment of an amount of 
$18235.52. 

(ii) The payment of 4 weeks severance payment 
X salary, $1750.60 

(iii) The payment of all accumulated unused Sick 
Leave Credits, 76 hours X salary, $875.30 

(iv) TOTAL CLAIMED: $20861.42" 
Paragraphs (12) and (13) of the application by Mr Noel 

William Ryan (application No 1264 of 1991) reads as 
follows (see page 49 (AB)):— 

"(12) DETAILS OF: CIRCUMSTANCES OF DIS- 
MISSAL; REASONS FOR DISMISSAL, AND; 
WHY DISMISSAL WAS UNFAIR: 
Position held was made redundant, in that, it was 
no longer required to be filled by anyone; The 
dismissal is claimed to be unfair in so far as, the 
amount of redundancy benefits paid, in the 
circumstances, was less than could reasonably be 
expected for the position. 

(13) BENEFITS CLAIMED: 
(i) The payment of redundancy at the rate of: 

four(4) weeks salary for each completed year 
of service and an additional 0.33 weeks for 
each additional completed month of service. 
That is, in addition to redundancy paid at the 
rate of one (1) weeks salary for each 
completed year of service amounting to 
$14852.96, the payment of an amount of 
$46396.93 

(ii) The payment of all accumulated unused Sick 
Leave Credits, 542 hours X salary, 
$12578.60 

(iii) TOTAL CLAIMED: $58975.53" 
Paragraphs (12) and (13) of the application by Mr Keith 

Frederick Coppin (application No 1277 of 1991) reads as 
follows (see page 52 (AB)):— 

"(12) DETAILS OF: CIRCUMSTANCES OF DIS- 
MISSAL; REASONS FOR DISMISSAL, AND; 
WHY DISMISSAL WAS UNFAIR: 
Position held was made redundant, in that, it was 
no longer required to be filled by anyone; The 
dismissal is claimed to be unfair in so far as, the 
amount of redundancy benefits paid, in the 
circumstances, was less than could reasonably be 
expected for the position. 

(13) BENEFITS CLAIMED: 
(i) The payment of redundancy at the rate of: 

four(4) weeks salary for each completed year 
of service and an additional 0.33 weeks for 
each additional completed month of service, 
plus a 10% loading being a person over the 
age of 45 years. 
That is, in addition to redundancy paid at the 
rate of 1.5 weeks salary for each completed 
year of service amounting to $23169.92, the 
payment of an amount of $69531.48 

(ii) The payment of all accumulated unused Sick 
Leave Credits, 664 hours X salary, 
$13032.90 

(iii) TOTAL CLAIMED: $59394.46" 
Orders were made in all three applications (see pages 

59-61 (AB)) on 24 April 1992. 
The Commission at first instance ordered the appellant to 

pay to Mrs Sweeting $20,861.42, to Mr Ryan $46,396.93, 
and to Mr Coppin $69,531.48. 

There were answers and counter proposals herein which 
denied the claims, although they conceded that the persons 
concerned had been made redundant. They denied that the 
applicants were entitled to claim for contractual benefits. 

Grounds of Appeal. 
The amended grounds of appeal herein are identical and 

somewhat voluminous, and we would merely mention that 
the amendments were as ordered by the Full Bench and are 
in terms of a letter written by Counsel for the appellant to 
Mr Moon dated 18 August 1992 and filed herein, and, 
further, in terms of an oral application upon the hearing of 
these appeals. 

Background and Reasons for Decision at First Instance. 
These were claims for contractual benefits pursuant to 

s.29(b)(ii) of the Act made by the three former employees, 
whose names we have mentioned above, and who, in fact, 
are respondents in these proceedings. 

We will refer to the appellant hereinafter as "Coles". 
On 31 July 1991, the employment of each of the 

respondents was terminated. Each had been an employee for 
some years and as a result of the rationalisation of the 
operation of the supermarket division of the appellant and 
its re-organisation they had become redundant. Each was 
paid money over and above that to which he or she was 
entitled under his or her contract of employment, so the 
submission went, and also moneys which related to their 
"redundancy" (see exhibits Ml, M2 and M3 respectively 
set out at pages 250-258 (AB)). Each of those three letters 
to each of the three persons respectively refers, inter alia, 
to "severance payment":— 

"SEVERANCE PAYMENT 
In addition to your normal entitlements, eg. holiday 

pay, the company has provided a bona fide redundancy 
payment which will receive concessional taxation 
treatment. No tax will be deducted from this amount 
by the Government and only 5% of the amount need 
be declared as income in the year of receipt; the weeks 
paid in lieu of notice are taxed at the normal tax rate. 

Your redundancy payment takes into consideration 
the number of weeks paid in lieu of notice and a 
component giving recognition to your length of 
service." 

At pages 262-267 (AB) there appears the Employee 
Termination Advice given to each employee. 

Exhibit M7 is directed to Noel Ryan dated 31 July 1991 
and sets out the following items of payment:— 
B: Redundancy—Completed 16 years of service @ 928.31 

= $18,566.15 
C: Payment in lieu of notice—1 month @ $4022.67 = 

$4022.67 less tax $1277.16 = $2745.51 
D: Annual Leave—6.55 days less tax = $836.06 
E: Long Service Leave—6059 days less tax = $9667.75 and 

the total is $31,815.47 net. 
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In the case of Mrs Joyce Sweeting (see exhibit M8), she 
was paid a total of $10,069.29 net. For 11 years of service 
she received a redundancy payment of 10 weeks at $437.65, 
making it a total of $4376.54. She received payment in lieu 
of notice of five weeks at $437.65 making it a total of 
$1776.02. She received annual leave payments of $995.93, 
together with long service leave outstanding of 9.54 weeks 
being $2870.46 net, being a total net of $10,069.29. 

Mr Keith Coppin (exhibit M9) received a redundancy 
payment of 36 weeks at $724.06, payment in lieu of notice 
of one month at $3137.58 being $2278.73 net, annual leave 
net of $2996.70, long service leave of $5379.29 net, making 
a total net figure of $36,720.80. 

Mr Coppin, however, claimed that the payments were 
inadequate because, in Victoria, some award employees of 
K-Mart and other award employees, to whom we will refer 
later, had received a higher rate of redundancy payment. 

It should be observed that in the case of Mr Ryan and Mr 
Coppin they were, in fact, "management" employees and 
were not subject to any award conditions. In the case of Mrs 
Sweeting, she too was a non-award employee, although not 
a "management employee". 

Mrs Sweeting was a Buyer's Assistant which she 
described as a clerical position, and Mr Ryan was, in fact, 
State Audit Manager for Western Australia. Mr Coppin was 
described as a Co-Manager. 

It was clear, at the time of the termination of his 
employment, that Mr Ryan had been employed for 16 years 
approximately, Mr Coppin for 21 years approximately, and 
Mrs Sweeting for 11 years approximately. 

Mrs Sweeting and Mr Coppin were given no notice that 
the termination of their employment would occur. They 
were called into the appropriate office on 31 July 1991 and 
given their notice. It meant, it goes without saying, that they 
were given no opportunity to negotiate their redundancy 
payments or to discuss them. 

In the case of Mr Ryan, he had discussions, before the 
termination of his employment, with Mr Nigel Alan Dean, 
then the General Manager, Audit, and based in Victoria. In 
the course of these discussions, an amount based upon two 
or even three weeks' salary to be paid for every year of 
employment by way of a redundancy payment was 
discussed, as the Commission at first instance found. Mr 
Ryan was also offered a position at a level four grades below 
his level of State Audit Manager, which Mr Dean said was 
an alternative to redundancy, which he refused but which Mr 
Ryan said had not firmed as an offer or got lost somewhere 
(we paraphrase). Mr Ryan did not contemplate redundancy 
during his term of employment. He raised the question of 
the K-Mart package with Mr Dean at one time. The question 
Mr Ryan raised was why the offer was one week for every 
year of service in his case, when the K-Mart package for 
award employees was two weeks for every year of service. 
Mr Jeffrey Duncan Hankins, the State Personnel Manager 
for the appellant, told him that this was a decision "of the 
business". 

It was Mr Dean's evidence that Mr Ryan agreed to take 
the package, although he was disappointed (see exhibits LI 
and L2, pages 325-328 (AB)), but it is not clear on all of the 
evidence that that was so and the Commission did not so 
find. 

Mr Coppin had expected retrenchment payments calcu- 
lated in part on the basis of two weeks for every year of 
employment. At the time of the termination of his 
employment he was, as we have said, employed as a 
Co-Manager. 

Coles Myer Ltd conducts a national retailing business and 
trades amongst other things as "Coles Supermarkets". 

At the time of the retrenchment of these employees, there 
were about 516 retrenchments nation-wide which were 
effected nationally as part of a plan to increase the efficacy 
and profitability of Coles national operations. Of the 516 
persons retrenched nationally, 316 were employees whose 
terms of employment were not regulated by an award. They 

were referred to as "management employees" and 17 of 
such employees were retrenched in Western Australia, 
including the three respondents. 

Mrs Sweeting said in evidence that she had an expectation 
of redundancy payments based on what had occurred in 
K-Mart 12 months before. 

According to Mr Hankins, the State Personnel Manager 
for Coles Supermarkets, it was the first time that Coles 
Supermarkets had ever offered redundancy payments to its 
employees. The packages offered were, he said, not 
re-negotiable as was clearly so on the evidence. 

In addition, although there was a claim that the payments 
were made ex gratia, a policy document in relation to 
redundancies (exhibit L3, pages 329-333 (AB)) does not say 
so. It is issued under the head "Coles Supermarkets" and 
provides for four weeks pay for each year completed for 
non-award employees (see page 333 (AB)). 

In addition, Mr Hankins conceded in evidence that there 
was no instruction that the payments to be made here were 
to be made ex gratia, and no communication to the 
applicants that the payments were made ex gratia (see page 
228 (AB)). At the most there were some discussions 
beforehand amongst persons who were involved in the 
management decision making process that the payments 
would be ex gratia. There was no evidence that that was the 
intent or the decision, and the Commission at first instance 
was entitled to find as it did, that the payments were not 
made ex gratia. 

There was evidence from Mr Dean that a case by case 
consideration was given to K-Mart employees. However, it 
was conceded that no such approach had been taken to 
management employees, and there is no evidence that there 
was. 

A great deal of importance was attached to the previous 
agreements reached between The Shop, Distributive and 
Allied Employees' Association of Western Australia and the 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch with various other "businesses" 
under the Coles/Myer umbrella. 

In Victoria, S E Dickens Pty Ltd (a Coles entity) traded 
as "Coles New World Supermarket". It closed down its 
Moorabbin Grocery distribution operation and it also scaled 
down its Port Melbourne operation. This occurred in 1990, 
and occurred in Victoria. The appellant, in fact opened a new 
operation at Hampton Park in Victoria. There were 
redundancy payments made in respect of retrenchments 
pursuant to an agreement reached with the appropriate 
union, namely The Shop, Distributive and Allied Employ- 
ees' Association, Victorian Branch, (see the agreement, 
exhibit Mil, pages 271-275 (AB)). 

In January 1990, K-Mart, another Coles' entity, reached 
agreement with the Federated Clerks' Union as to redun- 
dancy payments to be made to persons retrenched because 
K-Mart relocated facilities from Port Melbourne to Hoppers 
Crossing in Victoria (see exhibit Ml0, pages 268-270 (AB)). 

It is fair to say that these agreements related to award 
employees, not management, or non-award employees, on 
the evidence, and that the redundancy packages paid in the 
case of the three applicants who were management or 
non-award employees were far less favourable than those 
paid by agreement to the award employees, following the 
negotiations by the two unions which we have mentioned 
above. 

Indeed, in the case of Mr Coppin and Mrs Sweeting there 
were no negotiations or discussions at all. 

Mrs Sweeting was paid a redundancy payment based on 
the standard prescribed for retrenched employees under the 
Metal Trades (General) Award No 13 of 1965 (see page 63 
(AB)) which appears to have been used as a guide by the 
appellant in Mrs Sweeting's case. 

Mr Coppin and Mr Ryan were paid according to a 
prescription applied to management employees and decided 
upon by Coles' Head Office (see page 64 (AB)). 

Each person was paid full superannuation entitlements. 
Mrs Sweeting claimed an extra $18,568.48. Mr Coppin 
claimed an extra $50,852.55 and Mr Ryan claimed an extra 
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$43,090.12 based on the decisions of the Victorian Industrial 
Relations Commission in Coleman v. Aluminium Anodisers 
Pty Ltd (1988) A1LR 474 (Coleman's Case) and Bunnett v. 
Henderson's Federal Spring Works Pty Ltd (1989) AILR 
356 (Bunnett's Case). 

In particular, were they claiming a payment based on a 
component of four weeks' pay for every year of service. 

Reasons for Decision at First Instance. 
The Commission at first instance faced a submission that 

the applicants* claims were totally unjustified because the 
payments made in lieu of notice were fair by comparison 
with the Metal Industries standard payment of the Australian 
and State Commissions. (The Commission was taken to a 
decision of the Full Bench in Australian Wool Selling 
Brokers Employees' Federation and Wool Brokers Staff 
Association (Print J7312), and Gandy Timbers Pty Ltd v. 
FPFAIIU 71 WAIG 2757 per Sharkey P and Coleman CC 
at page 2760). That submission was rejected by the 
Commission. The Commission held that it would be wrong 
to differentiate between a "management" and a non-award 
employee with award employees under a trades award to the 
former's disadvantage in redundancy matters. 

A major objection to the claims, and the subject of 
detailed submissions before us by both Mr Dixon (of 
Counsel) and Mr Moon, was taken on the basis that there 
was no express provision in the applicants' contract of 
service upon which the claims might be based. This contract 
of employment was not committed to a written document. 
There was very little in writing. That is a typical situation 
in respect to modem day contracts of employment. 
Something was made of the contract as a whole not being 
identified. However, the express terms were sufficiently 
identified for the purposes of the Commission at first 
instance, even if they were not in writing. 

In addition, it was submitted that there was no basis upon 
which a term might be implied in the contract of 
employment requiring the employer to make redundancy 
payments. 

There was some evidence as to remuneration and some 
other express terms of the contracts. The Commission 
considered and applied BP Refinery (Westemport) Pty Ltd 
v. Hastings Shire Council 52 AUR 20 at 26, Hawkins v. 
Clayton and Others 62 AUR 240 at 253-254, Macken, 
McCarry and Sappideen "The Law of Employment" (3rd 
Ed) at page 85, as well as Lister v. Romford Ice and Cold 
Storage Co Ltd [1957] AC 555 at 576, Jones v. Associated 
Tunnelling Co Ltd [1981] IRLR 477 at 480-481, and Mears 
v. Safecar Security Ltd [1982] 3 WLR 366 at 383 (CA) per 
Stephenson U, and' 'Labour Law, Text and Materials" (2nd 
Ed) (1984) at page 297, Davies and FreecUand. 

There was also evidence upon affidavit by Mrs Pamela 
Scott that there was no custom which she knew of in 
Western Australia to pay redundancy payments to manage- 
ment personnel. 

The Commission decided not to apply Simons v. Business 
Computers International Pty Ltd 65 WAIG 2039 and applied 
judgements of Wilcox and Ryan JJ in Gregory v. Philip 
Morris Ltd (1988) 80 ALR 455 at 478-479) (EC). 

In the latter case, Wilcox and Ryan JJ said at page 479 
as follows:— 

"There is certainly no evidence that anything was 
said about the grounds on which his employment might 
be terminated or the period of notice of termination to 
be given on either side. Yet the parties did intend to 
create a contract of employment under which each 
would undertake obligations towards the other. At the 
time there was in existence an industrial award 
governing the industry in which Gregory was to be 
employed and which conferred benefits upon persons 
working in his proposed classification. That award 
contained a detailed and comprehensive code of rights 
and obligations including a prescription headed "Con- 
tract of Employment" which provided, inter alia, for 
termination of employment by a week's notice on 

either side subject only to a right in the employer to 
dismiss summarily any employee for malingering, 
inefficiency, neglect of duty or misconduct: see eg 
(1977) 191 CAR 598 at 604. We cannot doubt that, if 
at the time of the interview which led to his 
employment, Gregory and the interviewer had been 
asked whether it was intended that the award would 
govern the terms of the contract into which he and 
Philip Morris proposed to enter, subject to any express 
agreement as to terms more beneficial to Gregory, each 
would have unhesitatingly answered in the affirmative. 
Moreover, each would have known that industrial 
awards are subject to frequent variation. Each would 
have affirmed an intention that variations of the award 
should operate automatically to vary the contract of 
employment accordingly. 

In BP Refinery (Westemport) Pty Ltd v. Hastings 
Shire Council (1977) 16 ALR 363; 52 AUR 20 at 26 
the majority of the Judicial Committee of the Privy 
Council identified five conditions which must be 
satisfied before a term may be implied into an 
agreement: "(1) it must be reasonable and equitable; 
(2) it must be necessary to give business efficacy to the 
contract, so that no term will be implied if the contract 
is effective without it; (3) it must be so obvious that 
'it goes without saying'; (4) it must be capable of clear 
expression; (5) it must not contradict any express term 
of the contract." It seems to us that each of these 
conditions is met in the present case. There can be no 
question about conditions (1), (4) and (5)". 

Conclusions. 
There were a number of propositions central to the 

appellant's case which were contained in Mr Dixon's 
submissions. 

Firstly, there was this. If a term were to be implied, it was 
to be done in accordance with the law in Australia which 
was contained primarily in BP Refinery (Westemport) Pty 
Ltd v. Hastings Shire Council {op cit). 

Secondly, the terms to be applied as a matter of business 
efficacy or in applying the officious bystander test are to be 
determined at one fixed point in time, namely the time in 
which the contract was entered into. That, he submitted, was 
the law. The Commission at first instance had a different 
view (see pages 66-71 (AB)). 

It was also submitted that a problem arose because even 
if a term was to be implied as a term of the contracts of 
service that a redundancy payment is to be made, it does not 
follow that it is a term of die contract what that payment 
should be. 

In any event, it was submitted that tests to be properly 
applied were not met in this case. We have already referred 
to the leading case of BP Refinery (Westemport) Pty Ltd v. 
Hastings Shire Council {op cit). 

We now refer to Codelfa Constmction Pty Ltd v. State 
Rail Authority of NSW (1982) 149 CLR 337. That was a 
judgment of the High Court. The major judgment therein 
relating to the implications of terms in contracts was that of 
Mason J, as he then was, particularly at pages 346, 347 and 
352. 

An important matter, too, is that there is a difference 
between cases where, as a matter of business efficacy, or as 
a result of the use of the officious bystander test, a term is 
implied, and a case where, as a result of the relationship 
between the parties, a term is implied as a matter of law. For 
example, as a matter of law, because of the relationship 
between employer and employee, if no express period of 
notice for termination of a contract is expressed in the 
contract, the law will imply reasonable notice (see Tarozzi 
v. WA Italian Club (Inc) 71 WAIG 2499 and the cases cited 
therein). 

An example of the latter type of implication occurred in 
Scally v. Southern Health and Social Services Board (British 
Medical Association, third party) and other appeals [1991] 
4 ALL ER 563 (HL). 
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In that case, four medical practitioners were employed by 
Health and Social Services Boards under contracts of 
employment which, inter alia, required them to make 
contributions to the Statutory Superannuation Scheme under 
which they were also entitled to Superannuation Benefits. 

The medical practitioners claimed that the Boards, as their 
employers, had failed to bring to their notice an important 
term of their of employment. That was the right to enhance 
their pensions which could be obtained by giving notice 
within 12 months of 10 February 1975 by persons already 
employed by the Boards, or within 12 months of taking up 
employment by persons employed after that time. Of course, 
the right was a very important one. 

Lord Bridge of Harwich, with whom the other members 
of the House of Lords agreed, wrote the main judgment. 
There was, the House of Lords held, an express term of the 
contract conferring a valuable right on an employee, 
contingent upon his/her taking certain action. 

The question was, where the situation was known to the 
employer and not to the employee, would the law imply a 
contractual obligation to take reasonable steps to bring 
notice of the existence of the contingent right to the 
employee? (see page 569). 

The House of Lords was of opinion that a term could not 
be implied into the contract (see page 571), to give business 
efficacy to the contract as a whole. Lord Bridge noted the 
clear distinction between the test for an implied term 
necessary to give efficacy to a particular contract, and the 
test based on wider considerations for a term which the law 
will imply as a necessary incident of a definable category 
of contractual relationship. 

His Lordship referred to Lister v. Romford Ice and Cold 
Storage Co Ltd [1957] 1 All ER 125 at 132-133, [1957] AC 
555 at 576 and Liverpool City Council v. Irwin [1976] 2 All 
ER 39 at 44, [1977] AC 239 at 255 per Lord Wilberforce. 
It is to be noted that the contract in Liverpool City Council 
v. Irwin {op cit) was a written one. 

On the basis of the relationship, the House of Lords 
defined the relationship with precision and the circum- 
stances in which such an implication would arise. This was 
where:— 

(1) The terms of the contract had not been negotiated 
with the individual employee but resulted from the 
negotiation with a representative body or which 
are otherwise incorporated by reference. 

(2) A particular term of the contract makes available 
to the employee a valuable right contingent upon 
action being taken by him to avail himself of its 
benefits. 

(3) The employee cannot, in all of the circumstances, 
reasonably be expected to be aware of the term 
unless it is drawn to his attention. 

Lord Bridge also held that there was such an implied term 
because, in the circumstances, it was necessary to imply an 
obligation upon the employer to take reasonable steps to 
bring the term of the contract in question to the employee's 
notice. 

In Australia, the inherent nature of the relationship may 
certainly, in the case of an employer and an employee, give 
rise to implied terms as an incident of that contract (see 
Con-Stan Industries of Australia Pty Ltd v. Norwich 
Winterthur Insurance (Australia) Ltd 60 ALJR 294 and 
296-297 (HC). 

Indeed, implied terms arise, too, from such facts as an 
industry or trade custom (see Con-Stan Industries of 
Australia Pty Ltd v. Norwich Winterthur Insurance (Austra- 
lia) Ltd (op cit) at pages 296-297). 

Another question which arose in this matter is when will 
terms be implied as a matter of business efficacy? In Jones 
v. Associated Tunnelling Co Ltd (op cit) and Mears v. 
Safecar Security Ltd (op cit) there was an acceptance that 
the conduct of the parties and the performance of the 
agreement would be relevant in determining the extent and 
existence of the implied terms in the contract. 

In Macken, McCarry and Sappideen "The Law of 
Employment" (op cit), the learned authors say that those 
judgments mark a movement away from the opinion which 
holds that, a contract of employment in the formation of 
contractual terms is an instantaneous and static process, 
complete as soon as the contract is made. Indeed, defining 
the terms of the modem contract of employment can be very 
difficult. Most contracts of employment are concluded 
verbally and consist of little more than a bleak offer of work 
for wages (see Australian Timber Workers Union v. Monaro 
Sawmills Pty Ltd 29 ALR 322). 

In addition, as was the case here, the contract may last 
over many years, unlike a great number of commercial 
contracts which are more often committed to writing in any 
event. 

After employment commences, certain customs and 
practices are brought to the attention of the workers. There 
are awards and variations to awards, there are National and 
State Wage Cases, there are decisions by management, and 
there are sometimes statutes and regulations, all of which 
or any of which may, from time to time, apply to the 
contract. 

The Commission took account of Jones v. Associated 
Umnelling Co Ltd (op cit) and also applied the case of 
Hawkins v. Clayton and Others 164 CLR 539. The question 
in the latter case concerned the duty of solicitors to find the 
executor of a Will in their custody. The question was 
whether there was a duty in the solicitors to do so, and 
whether it lay in tort or in contract. It was directly considered 
by Deane J as part of his reasons for judgment, and, 
therefore, what he held in relation to the question of implied 
terms in a contract was not, as Mr Dixon submitted, obiter 
dicta. Deane J distinguished between implying terms into 
contracts which are formal or written, and those where all 
or most of the terms are not written. 

Deane J particularly referred at page 571 to BP Refinery 
(Westemport) Pty Ltd v. Hastings Shire Council (op cit) and 
Codelfa Construction Pty Ltd v. State Rail Authority of 
NSW (op cit) which he confined to written contracts. A case 
such as this, in His Honour's view, is quite distinguishable 
from those cases where the parties have, (unlike this case), 
attempted to spell out all the terms of their contract. In this 
case, most terms of the contract have been left to be inferred 
or implied (see Hawkins v. Clayton and Others (op cit) at 
page 571) or exist because there would be oral evidence that 
they exist. 

In those cases, (ie) of this type, there will not be the need, 
in His Honour's view, or the justification for the law to 
refuse to imply any imputed term which does not purely 
satisfy all the requirements for imputing terms into a written 
contract. 

At pages 572-573 of the report His Honour said this:— 

"... there are sound reasons for resisting the temptation 
to attempt to formulate a precise mechanical test for 
determining what terms, if any, should be implied in 
a case where the parties have not sought to spell them 
out. Such a precise mechanical test would introduce an 
element of inflexibility which would be likely to lead 
to injustice in the circumstances of particular cases and 
would preclude proper observance of Lord Tomlin's 
sensible admonition "so to balance matters that 
without violation of essential principles the dealings of 
men may as far as possible be treated as effective and 
that the law may not incur the reproach of being the 
destroyer of bargains": see Hillas & Co. Ltd. v. Arcos 
Ltd. (1932) 43 LI .L. Rep. 359, at p. 364. The most that 
can be said consistently with the need for some degree 
of flexibility is that, in a case where it is apparent that 
the parties have not attempted to spell out the full terms 
of their contract, a court should imply a term by 
reference to the imputed intention of the parties if, but 
only if, it can be seen that the implication of the 
particular term is necessary for the reasonable or 
effective operation of a contract of that nature in the 
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circumstances of the case. That general statement of 
principle is subject to the qualification that a term may 
be implied in a contract by established mercantile 
usage or professional practice or by a past course of 
dealing between the parties". 

We also refer to a case to which Mr Dixon referred us. 
That is Roach v. Hydro Electric Commission [1991] 37 IR 
315 (FC) per Morling J. There was a claim that the contract 
of employment, which was subject to an award contained 
an implied term that termination of employment by an 
employer would not be harsh, unjust or unreasonable. 

His Honour applied the test in BP Refinery (Westemport) 
Pty Ltd v. Hastings Shire Council {op cit). He did not 
consider whether it was a term which arose out of the nature 
of the contract. 

The alleged implied term was held by His Honour to be 
inconsistent, too, with the terms of the contract. That could 
not be said to be the case here. He held, too, that a course 
of conduct in relation to other employees did not establish 
that to imply such a term would give business efficacy to 
the contract. 

We turn now to Quinn v. Chia [1992] 1 VR 567 per 
Ashley J. That case is really authority for the proposition 
that, in determining whether the term should be implied, the 
Court should determine the presumed intention of the parties 
by an objective evaluation of the circumstances, a view 
expressed by His Honour, Mr Justice Mason, citing a 
number of authorities in Codelfa Construction Pty Ltd v. 
State Rail Authority of NSW {op cit). 

The case before the Commission at first instance was one 
where there was no formal document seemingly complete 
on its face and containing the agreement between the parties. 
This was, in fact, a case of an unwritten contract of 
employment where most of the terms were required to be 
implied or inferred. Accordingly, the detailed tests of 
business efficacy set out in BP Refinery (Westemport) Pty 
Ltd v. Hastings Shire Council {op cit), Codelfa Construction 
Pty Ltd v. State Rail Authority of NSW {op cit), etc, do not, 
on the authority of what Deane J said, apply since those tests 
related to contracts contained in written documents. It is 
clear that cases where written contracts give rise to the 
implication of terms into them are distinguishable from 
contracts which are not set out in writing. 

In the circumstances, applying the dicta of Deane J, one 
must look, not to the actual intentions, aspirations or 
expectations of the parties before or at the time of the 
contract, but to the objective framework of facts within 
which the contract came into existence and the parties 
presumed intention in this setting (we set that test out 
adopting to these circumstances what Mason J said in 
Codelfa Constraction Pty Ltd v. State Rail Authority of 
NSW {op cit) at page 353). We say that, because, 
documented agreement or not, there is still an exercise in 
implication to be carried out That requires an objective 
exercise, as His Honour said in Codelfa Construction Pty 
Ltd v. State Rail Authority of NSW {op cit), and in the dicta 
to which we have just referred. 

However, instead of using the cumulative test set out in 
BP Refinery (Westemport) Pty Ltd v. Hastings Shire 
Council {op cit), we apply what Deane J said in Hawkins 
v. Clayton and Others {op cit). There should be no precise 
mechanical test. The most that can be said consistently with 
some degree of flexibility is that, in a case such as this, we 
must determine whether the implication of the particular 
term is necessary for the reasonable or effective operation 
of a contract of that nature of the circumstances of the case. 
We qualify that, too, by saying that a term may be implied 
in a contract by established mercantile usage or professional 
practice, or by a past course of dealing between the parties. 
In this case, very few terms of the contract were spelt out. 
The question is whether there be an implication of a term 
that there be redundancy payments and that they are 
necessary for the reasonable or effective operation of the 
contract of that nature in the circumstances of the case. The 

answer must be "Yes". The answer must be, too, that it 
would be reasonable and necessary, too, to so imply. The 
answer must be that redundancy is contemplated and that 
there is an agreement for payments to be made. 

The objective evaluation of the circumstances of this case 
are that management persons, such as these, who begin with 
a career in front of them of some years, would, objectively 
viewed, be entitled to expect the implication of a term that 
a redundancy "package" would be paid, and that there 
would be such a package which, in its provisions and 
quantum, would recognise the service of long term 
non-award and managerial employees. It is fair to say that 
the objective framework of the facts is that these were 
contracts of employment not in writing subject to variation 
over long periods of employment. In that their salaries 
would be greater and the reasonable notice required to be 
given greater than that paid to wages employees, it would 
be necessary and reasonable to imply an obligation to 
provide a redundancy package commensurate with the 
salary paid and the length of service, and which would 
otherwise be fair and equitable. 

Insofar as it was necessary to imply the term as at the date 
the contract was entered into, that can be done. Whilst there 
was no custom as such, an objective evaluation of the 
circumstances, including the conduct of the parties, applying 
Mears v. Safecar Security Ltd {op cit), support the 
conclusion that a term be implied in terms of the assertion 
to that effect by the respondent. To do so in a flexible long 
lasting employment contract is reasonable and necessary. 

However, we are of opinion that employment contracts 
not committed to a written document lasting over a long 
period, and subject to all sorts of variations, are distinguish- 
able from that sort of contract which require a term to be 
imputed as at the date of the contract, or at least require it 
to be done without considering all of the conduct of the 
parties. The conduct of the parties here, as it has been 
outlined above, clearly support an implication of a term 
providing what the respondents claim it provides. 

However, we think that there is a stronger case for 
implying a term as part of the relationship of employer and 
employee as was done in Scally v. Southern Health and 
Social Services Board (British Medical Association, third 
party) and other appeals {op cit), and as is the case otherwise 
with termination of contract. It is well accepted, as we have 
observed, that an implied term of employer/employee 
relationships is this, namely that when no express term of 
notice of termination of a contract is provided, then 
reasonable notice will be implied. That reasonable notice is 
determined upon consideration of a number of ingredients. 
In Scally v. Southern Health and Social Services Board 
(British Medical Association, third party) and other appeals 
{op cit) an obligation was implied in relation to an express 
term. 

In this case, it seems to have been accepted that there is 
a right to terminate the contract of service upon giving 
notice. As a matter of law, it is required to be reasonable 
notice if the period of notice is not expressed. Part of a 
redundancy package is an amount in lieu of notice. 

The point we make is this. Redundancy payments 
generally include, as they did so here, some payments which 
are required to be made on termination under the terms of 
a contract, whether subject to an award or not. 

Thus, a payment upon termination for redundancy can 
include payment in lieu of notice, holiday pay, pro rata long 
service leave payment, and a superannuation payment, as 
well as the "redundancy" payment proper. In other words, 
much of the payment is already due by custom or an express 
term of the contract, as was the case here. 

The question is whether an obligation to make payments 
in redundancy cases can be implied as an incident of 
terminating by giving notice. 

In our opinion there is, and it can be implied in the 
relationship in the following circumstances:— 

(1) Where an employee is retrenched, his or her job 
having become redundant. 
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(2) Where the employee is a person of managerial or 
non-award rank and has been employed for a 
substantial period of time. 

(3) Where other employees of the same employer 
entity or a related employer entity receive redun- 
dancy payments or a right to them is recognised. 

As to the question of payments being made ex gratia, the 
evidence clearly demonstrated that they were not. We have 
already set out that evidence of Mr Hankins in detail above 
and the Commission at first instance was entitled to find as 
it did. 

As to the question of discrimination raised under the 
International Labour Convention, it was not necessary to 
find that there was any discrimination, and we are not 
satisfied that the sort of discrimination that existed between 
an award and non-award employee in the redundancy 
payments was the sort of discrimination referred in the 
International Labour Convention as it appears in the reasons 
for decision of the Commission at first instance, in any 
event 

Further, we are not satisfied, on what was before the 
Commission at first instance, that the Convention is part of 
the domestic law upon this occasion, although it may well 
be demonstrated to us on another occasion that that is the 
case. 

However, insofar as it might be relevant, it was quite clear 
that in an organisation under the control of one central body, 
and whether in K-Mart or not (but all under the same banner) 
and bome out of the policy adopted by the appellant in its 
Coles Supermarket operations, (see exhibit L3, pages 
329-333 (AB)), the appellant clearly recognised an obliga- 
tion to make redundancy payments to management employ- 
ees and recognised that the same was an obligation and a 
benefit that it was liable to pay arising out of the contract. 
Indeed, it may well have been strongly arguable that the 
appellant was estopped from denying that this was a term 
of the contract, but that argument was not raised at first 
instance, or before us. 

Exhibit L3 observes (see page 329 (AB)) that early 
retirements will attract the redundancy package in addition 
to the superannuation benefits. Exhibit L3 also sets out 
provisions for award covered employees and (see page 333 
(AB)) a redundancy pay formula for non-award employees 
which recognises minimum award requirements up to the 
four year service mark and then improves for each additional 
year of service. It then recognises a minimum total payout 
of three months with a maximum of 12 months. It recognises 
a payment of four weeks pay in lieu of notice plus for each 
year completed. 

It is fair to say that, in the case of an employee such as 
Mr Coppin or Mr Ryan, a reasonable notice implied upon 
termination could easily be a period of some months. So far 
as it was necessary to assess the benefit, the Commission 
at first instance was entitled to find that any amount payable 
upon redundancy by any implied term was required to be 
greater than that paid for award employees and certainly not 
less. A parallel is the implication of reasonable notice for 
management or non-award employees where no notice is 
provided for in the contract (see Tarozzi v. WA Italian Club 
(Inc) (op cit) and the authorities therein cited). Matters such 
as quantum of salary, period of service, position in the 
hierarchy of the employer etc, are reasonable matters to 
consider in fixing quantum of a redundancy payment. The 
Metal Trades Award was not apposite. Indeed, exhibit L3 
recognises that fact. 

For all of those reasons, no ground of appeal is made out 
upon which the Commission might have been said to have 
erred so as to warrant correction under s.49 of the Act, and 
the appeals will be dismissed. 

Order accordingly 
Appearances: Mr H J Dixon (of Counsel) on behalf of the 

appellant. 
Mr O T Moon, as agent, on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles/Myer Ltd t/a Coles Supermarkets 

and 
Joyce Sweeting, Noel William Ryan and Keith Frederick 

Coppin. 
Nos. 642, 644 and 646 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER S A KENNEDY. 
9 February 1993. 

Order. 
These matters having come on for hearing before the Full 
Bench on the 19th and 20th days of August 1992 and having 
heard Mr H J Dixon (of Counsel) on behalf of the appellant 
and Mr O T Moon, as agent, on behalf of the respondents, 
and the Full Bench having reserved its decision on these 
matters, and reasons for decision being delivered on the 9th 
day of Februaty 1993 wherein it was found that appeals No 
642,644 and 646 of 1992 should be dismissed, it is this day, 
the 9th day of February 1993, ordered that appeals No 642, 
644 and 646 of 1992 be and are hereby dismissed. 

By the Full Bench 
(Sgd.) P J SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coal Miners' Industrial Union of Workers of Western 

Australia, Collie. 
No. 802 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER O K SALMON. 

24 December 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This application was one made pursuant to s.71 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The applicant is the Coal Miners' Industrial Union of 
Workers of Western Australia, Collie, an organisation 
registered under the Act. 

It seeks a declaration that its rules relating to the 
qualification of persons for membership be deemed the same 
as its Counterpart Federal Body, (ie) the Western Australian 
District Branch of the Mining Division of the Construction, 
Forestry, Mining and Energy Union. The application is 
dated 24 June 1992. 

Rule 3. Members Qualifications of the applicant union's 
rules reads as follows:— 

"(a) The union shall be composed of miners, mine 
timber cutters and mine timber truck drivers 
employed as hereunder in or about the mines in 
the State of Western Australia who shall be 
congregated in Lodges already established and 



232 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

others which may be established by the authority 
of the Delegate Board. No person shall be a 
member of this union, except in the capacity of a 
life honorary member, who is not a worker within 
the meaning of the Industrial Arbitration Act 
1912-1961, and every member shall be employed 
in the industry with which the union is connected, 
vis. that of a miner, mine timber cutter or mine 
timber truck driver as defined in Rule 3(b). 

(b) The term "Miner" shall, in connection with this 
union denote any worker directly employed in or 
about a mine, and shall include a District Officer 
of the union while he holds such office. A "Mine" 
for the purpose of this rule shall mean a coal mine 
and a "Mine Timber Cutter" and "Mine Timber 
Truck Driver" shall mean a worker employed in 
cutting or carting timber intended solely for use 
in a coal mine. 

(c) No person who is eligible to be a member of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
registered under the provisions of the Industrial 
Arbitration Act 1912-1961, shall be eligible for or 
admitted to membership of the union.' 

Rule 3—Constitution of the Counterpart Federal Body 
now reads as follows:— 

"The District Branch shall be composed of an 
unlimited number of persons employed in and around 
coal mines, and shale mines in Western Australia and 
any person who is a duly registered unemployed 
member in accordance with these rules." 

An obvious error was the inclusion of the word 
"Tasmania" in the second line instead of the words 
"Western Australia" in rule 3 of the then Counterpart 
Federal Body. That had to be altered. 

In the meantime, too, and after the application was lodged 
on 21 September 1992, there was an amalgamation. The 
name of the Counterpart organisation federally was altered 
to "Construction, Forestry, Mining and Energy Union, 
UMW Division" (see exhibit 3. a certificate from Mr W 
Spence, a Deputy Industrial Registrar, given under s.205 of 
the Industrial Relations Act 1988 (Cth) dated 28 September 
1992 in R No 137 of 1992). That certificate, formal parts 
omitted, reads as follows:— 

"On 21 September 1992 the Construction Forestry 
and Mining Employees Union lodged in the Industrial 
Registry particulars of an alteration to rule 3 of the rule 
of the Western Australian District Branch of the 
Mining Division of the organisation. On 23 September 
1992, as a result of an amalgamation, the name of the 
organisation was altered to Construction, Forestry, 
Mining and Energy Union and the name of the Division 
to UMW Division. In my opinion the alteration 
complied with and is not contrary to the Act, the 
regulations and awards, is not otherwise contrary to law 
and has been made under the rules of the organisation. 
I certify accordingly under subsection 205(1)." 

It will be seen that rule 3 was, in any event, altered in the 
rules of the "Counterpart Federal Body" by inserting the 
words ' 'Western Australia" for the word "Tasmania". 

The difficulty with amalgamations under the Industrial 
Relations Act 1988 (Cth) are that under s.253Q(3)(c) the 
amalgamating organisations are themselves de-registered. 
That, of course, means that they ceased to exist. They are 
then replaced by the new amalgamated organisation. 

As a result, there is a new Counterpart Body, the 
Construction, Forestry, Mining and Energy Union, UMW 
Division, Western Australian District Branch (see the 
certified copy which we have now marked exhibit 4). 

Rule 3 of the Counterpart Body remains unaltered, except 
for the inclusion of the words "Western Australia". 

There will be an amendment of the application to insert 
the name of the new Counterpart Body for the name of the 
old Counterpart Body, Mr Schapper (of Counsel) having 
made application that this be ordered. 

Otherwise we are now satisfied, too, that the rules of the 
State organisation, the applicant herein, and the new 
Counterpart Federal Body are substantially the same. There 
were no objections and no person sought to intervene. 

We are satisfied now that we should make a declaration 
as sought. 

Order accordingly 

Appearances: Mr D H Schapper (of Counsel) on behalf 
of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Coal Miners' Industrial Union of Workers of Western 
Australia, Collie. 

No. 802 of 1992. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 
COMMISSIONER O K SALMON. 

24 December 1992. 
Order 

This matter having come on for hearing before the Full 
Bench on the 31st day of August 1992 and having heard Mr 
D H Schapper (of Counsel) on behalf of the applicant, and 
there being no other party desiring to be heard in respect of 
this application, and die Full Bench having given reasons for 
its decision on the 24th day of December 1992, it is this day, 
the 24th day of December 1992, ordered and declared as 
follows:— 

(1) That the name "The Construction, Forestry, 
Mining and Energy Union, UMW Division, 
Western Australian District Branch" be and is 
hereby substituted for the name "The Western 
Australia District Branch of the Mining Division 
of the Construction, Forestry, Mining and Energy 
Union" wherever it appears in the application 
herein and in annexures 2,3 and 4 thereto, and the 
said application be and is hereby amended 
accordingly. 

(2) That the rules of the said applicant. The Coal 
Miners' Industrial Union of Workers of Western 
Australia, Collie, relating to the qualification for 
membership of the abovenamed applicant organ- 
isation are deemed for the purposes of s.71 of the 
Industrial Relations Act 1979 (as amended) to be 
the same as the rules of its Counterpart Federal 
Body, "The Construction, Forestry, Mining and 
Energy Union, UMW Division, Western Austra- 
lian District Branch". 

By the Full Bench 

(Sgd.) P J SHARKEY, 
[L.S.] President. 
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COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunning Bros Limited and Others. 
Nos. 1579C, 1583C and 1584D of 1989. 
Clerks (Timber) Award No. 61 of 1947. 

Clerks (Commercial, Social and Professional Services) 
Award No. 14 of 1972. 

Clerks' (Wholesale & Retail Establishments) Award No. 38 
of 1947. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

21 December 1992. 
Reasons for Decision. 

CHIEF COMMISSIONER: These are the unanimous Rea- 
sons for Decision of the Commission in Court Session. 

As the identifying numbers to these applications signify 
the matters arise from a division from other proceedings 
which commenced in 1989. The original application dealt 
with wage adjustments under the Structural Efficiency 
Principle and the subsequent instalment pureuant to that 
Principle. (See 70 WAIG 4338; 71 WAIG 944; 71 WAIG 
670). 

The matters presently before the Commission in Court 
Session require the determination of Key Minimum Classi- 
fication (KMC) rates in each award under the Minimum 
Rates Adjustment Principle set out in the State Wage 
Decision of January 1992 (72 WAIG 191). The applications 
were referred to the Commission as presently constituted 
pursuant to Section 27(t) of the Act together with 
applications No 637-639 of 1991 which sought to vary the 
scope of each of the awards now the subject of considera- 
tion. The determination of those matters was regarded as 
being a preliminary requirement for the consideration of the 
Minimum Rates Adjustment. In February 1992 the Commis- 
sion in Court Session dealt with Applications No 637-639 
of 1991 (72 WAIG 990). 

At that time the Commission noted: 
"The FCU (Federated Clerks' Union of Australia 

Industrial Union of Workers, W.A. Branch) proposes 
to move from age-based wage rates to skill related 
career structures. 

The implications of this are the possibility of 
significant wage increases for some employees (and 
therefore the necessity to address the requirements of 
the Special Case Principle) and the need to redefine 
award classifications based on clerical functions." 

{op cit at page 990). 
That possibility, foreshadowed in February 1992 has 

eventuated. 
After dismissing the claims and counter claims which 

sought to vary the scope of three major clerical awards in 
this State the Commission embarked upon a series of 
conferences between the Applicant Union and the Respon- 
dents. Given the significance of the matters to be addressed 
in terms of possible wage outcome for those covered by the 
awards, the economic impact of the Minimum Rates 
Adjustment in view of other wage and salary rates which 
have some relationship to clerks throughout industry and the 
nature of the review that was taking place whereby a totally 
new wage structure was being established, the Commission 
progressed the application under the Special Case procedure 
adopted in the State Wage Decision {op cit). The Trades and 

Labor Council, the Chamber of Commerce and Industry of 
Western Australia and the Australian Mines and Metals 
Association continued to represent their interest in proceed- 
ings before the Commission. 

The Applicant Union seeks the determination of two Key 
Minimum Classification points within a proposed classifica- 
tion structure that will extend from the Clerical Assistant 
(Grade 1) to an Administrative Officer (Grade 7). The first 
Key Minimum Classification point, designated as Clerical 
Officer (Grade 3 after 6 months. Certificate of Office and 
Secretarial Studies or accredited equivalent) equates with 
the Metal Tradesperson's rate of $417.20 per week, C-10 
classification under the Metal Industry Award. (Ref.— 
January 1992 State Wage Decision {op cit)—Appendix A 
"The Application of the Minimum Rates Adjustment 
Principle' at p 204). The second Key Minimum Classifica- 
tion point is that of the Administrative Officer (Grade 7 
Advanced Certificate or accredited equivalent). The pro- 
posed wage rate is $542.30 per week. This rate ties in with 
the Metal Industry Classification of C-5 (Ref.—Exhibit 
FCU 1 Amended Schedule—11th May 1992). 

Respondents to the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 and the Clerks 
(Timber) Award proposed a five grade structure around two 
Key Minimum Classification rates. First the Skilled Auton- 
omous Worker (i.e. 100% Metal Tradesperson's rate C-10) 
and second that of Competent Operative (i.e. 92.4% Metal 
Tradesperson's rate C-l 1). The upper limit of their proposed 
classification structure equates with 110% of the Metal 
Tradesperson's rate. 

Respondents to the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972 proposed a 
three grade structure with the first Step at Clerical Employee 
Grade three being equivalent to C-10 at 100% of the Metal 
Tradesperson's rate. The maximum point in the proposed 
structure would be 102%. 

The skill descriptors proposed for the C-10 alignment of 
a clerk and tradesperson illustrate the fundamentally 
different approaches adopted by the Applicant Union on the 
one hand and the Respondents on the other (Ref.— 
Appendices B, C and D). 

As explained in more detail later in these Reasons, the 
Applicant Union has built its proposed classification 
structure upon the identification of streams of clerical skills 
and the deployment of any one or more of those in tasks 
requhed by the employer. The respondents have taken a task 
oriented approach to the development of their respective 
classification structures. 

While the level of skill and responsibility which equates 
a clerk with a tradesperson is in dispute (here the 
Respondents claim the Applicant Union have understated 
the requirements of a Clerk at the C-10 level) there is no 
controversy that a new approach has to be taken in putting 
into place a classification structure to replace the age based 
scales so that structural efficiency may proceed. It is the 
worth of the clerk, how best to identify the characteristics 
of the tradesperson equivalent and which structure can 
accommodate the requirements of industry and the career 
aspirations of employees that are in issue. 

It is the Federated Clerks' Union view that the applica- 
tions should be considered within the context of a Special 
Case. This will enable the wage adjustments which will flow 
from the determination of the Minimum Rates Adjustment 
to be paid. The determination of a Key Minimum 
Classification rate for administrative tasks will confirm the 
scope of the Award. The Respondents see the determination 
of die application as being consistent with the provision of 
the Minimum Rates Adjustment and therefore subject to a 
phased programme for implementation. They see the scope 
of the clerical awards being exhausted at a classification 
which is aligned with the rate of 110% of the Metal 
Tradesperson's wage. 
Applicant Union's submission 

The Union's submission proposed a classification struc- 
ture designed to establish Key Minimum Classification 
points which could be correctly aligned with the C-10 and 
C-5 classifications in the Metal Trades (General) Award. 
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The importance of the matter being treated as a Special Case 
was referred to because the parties were thereby permitted 
to develop a structure which could cover the full range of 
the scope of the award as previously determined by the 
Commission in Court Session in February 1992 (op cit). 

Although the Union based its claimed structure upon that 
which resulted from proceedings before the Victorian 
Commission, it recognised that this Commission has a 
statutory obligation to bring independent judgement to bear 
on matters before it rather than blindly following or rubber 
stamping the decision of another jurisdiction. The Union, 
together with the A.C.T.U., had adopted a national strategy 
because such an approach was consistent with the broad 
thrust of the Structural Efficiency Principle enunciated in 
both the National and State Wage Decisions. If appropriate 
relativities were to be created in a key industry then it 
seemed sensible to mount a test case to establish a suitable 
benchmark in a jurisdiction which had coverage of the most 
significant group of employees. 

The Commercial Clerks Award of the Victorian Industrial 
Relations Commission has common rule coverage of some 
250,000 clerical employees, so it was seen as an appropriate 
place to commence. In essence the Union advocates set out 
to convince this Commission that it was not necessary to 
attempt to re-invent the wheel. Mr O'Sullivan outlined in 
specific detail the processes which had led to the final 
decision of the Victorian Commission, delivered on 17 June 
1992, following earlier interim decisions in the matter. 

There had been a large measure of co-operation and 
agreement between the parties to the Victorian proceedings, 
especially in relation to the objectives they were aiming to 
achieve in developing a new classification structure (Exhibit 
FCU 3). There had been some semantic debate about 
whether in fact a clerical industry existed. At length it was 
accepted that although clerical occupations are found within 
all industries across a diverse range, yet it is possible to 
identify a complete and comprehensive list of all the skills 
exercised by clerical employees. It was possible then to 
develop a classification structure incorporating those skills 
or competencies into recognisable streams. Because of the 
nature of the work and its place in each enterprise it became 
clear that the following of skill related career paths for 
clerical employees might entail movement from one 
enterprise to another. There would be limited opportunities 
for individual advancement in a small business which 
engaged only a handful of clerical employees. An appropri- 
ate classification structure which contained seven levels was 
nonetheless useful for a small business with only two 
clerical employees. Such a structure would allow for any 
employee to be graded on an award classification which 
reflected the skill or competency level at which the 
employer required that employee to perform duties, in a 
single stream or across a multi-functional range of streams. 

The parties in Victoria had undertaken a careful and 
lengthy process of consultation and information gathering 
during which a range of skill factors and skill level factors 
were tested via a Skills Validation Survey. 

The Victorian Industrial Relations Commission had given 
its blessing to the questionnaires and the methods used in 
the information gathering and had indeed accompanied the 
researchers on some visits to workplaces. The whole process 
was outlined in great detail for us by Mr O'Sullivan who 
provided supporting documentation. [Exhibits FCU 2, 3, 4, 
5, 6 and 7]. 

By June of 1990 the joint working party approach had 
reached an impasse with the Union and employer positions 
diverging. The parties could not agree on the number of 
grades or skill levels to be included, nor on the proper 
relativities. The FCU on the one hand proposed seven grades 
ranging in relativity to the tradesperson rate from 91.5% to 
101% in the three lowest grades with the upper ranges 
unspecified. The bulk of employers favoured a four grade 
structure with relativities ranging from 78% through 100%. 

The disputed matters were arbitrated and the resultant 
decision was handed down by the Victorian Industrial 
Relations Commission on 21 December 1990. There was 
acceptance of the Union proposition in general terms and 
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minimum rates were set for the first three grades of the 
structure with Grade 3A being nominated as the 'trades 
equivalent classification'. The relativities chosen were in the 
range from 90.5% to 101% for those first three grades. 

The Victorian Commission set in train a process of 
implementation and monitoring of the new rates and 
classification structure as necessary and proposed to set rates 
for the higher grades following further work value consider- 
ations. In narrating this part of the history to us, Mr 
O'Sullivan reiterated the Union's willingness, should this 
Commission be so minded, to accept an exclusion from 
these awards of managerial employees who were given the 
right to hire and fire subordinates. 

This exclusion had indeed been a key feature of the 
December 1990 decision and was confirmed in the August 
1991 decision which eventuated from a re-opening and 
review conducted by the Victorian Commission in June, 
July and August of that year. The review also confirmed that 
Grade 7 should be retained as an integral part of the 
classification structure which did not extend the range of 
'clerical capacity' beyond the limits set by Sheldon J. in Re: 
Federated Clerks' Union of Australia, N.S.W. Branch and 
A.W.U. (1971) A.R. (N.S.W.) 419. 

In December 1990, the Victorian Commission had 
acceded to an employer request to include the words "skills 
at this level may include" in the classification definitions. 
In the August 1991 review a further addition to the Grade 
2 and 3 definitions was the inclusion of the following 
statement which had been submitted by the employers, 
"Employees shall be graded at this level where the principal 
functions of their employment, as determined by the 
employer, require the exercise of any one or more of the skill 
levels set out below." 

We note in passing that the final Victorian Decision 
resulting from the work value assessment of Grades 4-7 was 
delivered on 17 June 1992, squarely between the two 
occasions on which Mr O'Sullivan made submissions on 
behalf of the Applicant Union in these proceedings. By 
compression of the upper levels, the final determination 
resulted in a six-level structure, but the Union submissions 
before us continued to call for the seventh grade to be set 
at the 130% relativity. 

During its opening submissions, the Union argued for a 
number of amendments to definitions or preambles which 
had been included in the Victorian document. A common 
sentence which appeared in each grade description was the 
statement (supra) regarding "principal functions". 

It was the Union's contention that this provision was 
capable of misinteipretation or worse yet, manipulation, 
because in determining the principal functions one is drawn 
to a consideration of time spent on specific tasks. Anecdotal 
examples were suggested to illustrate the inequities which 
might arise from such an approach. Alternative wording was 
posited:— 

"Employees shall be graded at this level where the 
duties assigned to them by their employer require the 
exercise of any one or more of the skill levels set out 
below". 

It was suggested that a clause should be included in the 
Awards to the effect that all disputes concerning grading of 
employees should be referred to a Board of Reference 
established pursuant to S.48 of the Industrial Relations Act. 

We were taken in some detail by Mr O'Sullivan through 
the Union's proposed matrix which included— 

Technical Skills 
Machine Operation — Level 1-3 — Grade 1-3 
Keyboard Typing — Level 1-3 — Grade 2-4 
Word Processing — Level 1-5 — Grade 3-7 
Computer — Level 1-6 — Grade 2-7 

Secretarial Skills — Level 1-5 — Grade 3-7 
Business/Financial Skills — Level 1-6 — Grade 2-7 
Enterprise/Industry Knowledge — Level 1-7 — Grade 
1-7 
Information Handling Skills — Level 1-6 — Grade 1-6 
Training Skills — Level 1-4 — Grade 4-7 
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Specialist Skills — Level 1-3 — Grade 4-6 
Supervisory Skills — Level 1-3 — Grade 5-7 

(Ref.—Union proposed structure—Appendix B) 
Within many of the descriptive sections, the Union was 

now proposing amendments to the original wording, 
developed in the light of experiences in monitoring the 
implementation of the new structure in Victorian 
workplaces. 

Having completed an explanation in some detail of the 
rationale which underpinned the Union's seven grade 
structure, the Union advocates undertook a critical compar- 
ison of the two employer proposals for a three grade and a 
five grade structure. The existence of complete agreement 
on one vital point was immediately highlighted. Each of the 
three proposals equated the Metal Tradesperson C-10 
equivalent with Grade 3 in the clerical awards. However, 
while there could be such alignment, the level of responsibil- 
ity which each of the parties ascribed to that clerical 
classification was different. 

We were referred to specific words and phrases to 
illustrate the claim that the Union's proposal was a more 
successful attempt to attain the major objectives of a 
classification structure which objectives had been agreed 
upon at the outset of the Victorian exercise. Much attention 
was paid to the difficulties of interpretation and implemen- 
tation which would arise from the language chosen by the 
employers in their documents. 

To further emphasise the logic and rationality claimed on 
behalf of the Union's proposal, both Mr O'Sullivan and Ms 
Bamesby drew our attention to the work of the National 
Training Board in setting competency standards. Links were 
then developed between those standards, the C-10 tradesper- 
son level of the metal trades industry and the course 
standards for the awards of Certificates, Advanced Certifi- 
cates and Associate Diplomas by the TAPE systems across 
the country. 

It was submitted that it was necessary to establish these 
links because the integrity and nationwide application of the 
TAPE Advanced Certificates and Associate Diplomas 
provided a framework against which it would be possible to 
ensure that classification rates and supplementary payments 
in minimum rates awards bear a proper relationship one to 
the other. 

It is self evident and confirmed by the testimony of 
witnesses that the work of a clerk cannot be usefully 
compared with the work of a metal industry tradesperson. 
The TAPE Certificate awards provide a benchmark or a 
scale against which it is possible to properly compare the 
level of skills and competency involved in performing those 
roles whose work of itself cannot be compared on a like with 
like basis. The fact that TAPE courses were constantly being 
reviewed and revised in light of industry's needs and that 
National Competency Standards were still being finalised 
did not, in Mr O'Sullivan's submission, present a major 
obstacle. The two areas were closely interrelated and they 
would continue to provide the only practical tools for 
aligning the work value of occupations which could not 
otherwise be compared. 

It was again emphasised that the Union's propositions 
were not creating a situation wherein employers would be 
locked in to paying artificial or inflated wage rates to new 
employees with no practical experience who might have 
completed a Certificate course at high school or soon 
thereafter without ever having held a job. The employers had 
absolute control over the duties which they chose to require 
of any employee so it follows that the employer decides the 
classification or grading of each employee. 

In response to concerns expressed at the possibility of an 
immature person with no work experience gaining a TAPE 
Certificate one year after leaving school and thus establish- 
ing some prima facie claim to a tradesperson's wage, the 
Union relied upon common knowledge of the real world. Mr 
O'Sullivan suggested that the great majority of clerks who 
achieve the competency levels which equate to the C-10 or 
Grade 3 classification will do so through on the job 
experience and training spread over several years. Those 
who study for a TAPE Certificate commonly do so on a 

part-time basis while simultaneously gaining that vital 
element of work experience. It is also true that the Union 
claim allows for an employee to achieve the 100% 
equivalence only after a six month period at the 98.8% rate. 

Similar concerns at the proposed Grade 7, Advanced 
Certificate or 130% level should be addressed, in the 
Union's submission, as they were in the Metal Industry 
Award. In that award the rates for the holder of an Advanced 
Certificate without work experience are discounted over a 
three year period, rising through 77%, 85% and 93% before 
reaching the full payment for the C-5 equivalent. 

Once it was established that the proper tradesperson 
classification equated with possession of a TAPE Certificate 
and a modicum of experience in the workforce akin to the 
time an apprentice might require to gain that Certificate, the 
next step followed logically in the Union's view. In the 
Metal Industry Award the Advanced Certificate underpins 
the C-5 group with a relativity of 130% while the Associate 
Diploma leads to Group C-3 at 145% relativity. In this state, 
we were told, the TAPE system does not award an Advanced 
Certificate as is done elsewhere, but it was suggested that 
the Advanced Certificate can be equated with the half-way 
point or 50% of an Associate Diploma. 

The Union's claim for the higher levels sought to set the 
C-5 key classification at 130% equivalence as Grade 7 of 
their proposed scale. Grades 4-6 would then fit neatly into 
the structure by allocating equal increments of 7.5% to each 
progression. It was suggested that there were already many 
senior administrative or clerical employees who fell within 
the limitations of the Union's constitution but were paid in 
excess of the 130%—C-5 equivalent. According to Ms 
Bamesby, a study of market rates supports the Union's 
assertion that the inclusion of a Grade 7 in the new 
classification structure would not cause a blowout in wage 
costs for employers—the point being that employers were 
already paying those rates to employees who were utilising 
the advanced skills commensurate with Grade 7. 

The claim for recognition of Training and Supervisory 
skills was based on the Metal Industry Award. The Union 
felt that training of subordinate employees required special 
skills and should not be seen as an informal or casual 
activity. It was a diminution of the importance of training 
to suggest that employees could effectively train fellow 
employees at their own level or grading. For the same 
reason, supervisory skills were introduced to the Union's 
matrix at the higher levels only. The Union took issue with 
the decision of the Victorian Commission in relation to 
training and urged us to adopt a different view. 

Both Union advocates argued strongly against the 
employers' submissions that wage increases arising from 
these proceedings should be phased in over a two year 
implementation period. Lower paid clerks, whose position 
was supposed to be improved by minimum rates adjust- 
ments, had waited patiently for long enough in the Union's 
view. The declaration of a Special Case precluded the 
necessity to follow the implementation formula set out in 
the Wage Principles and to do so would be manifestly unjust 
to the lower graded workers. At the higher levels, market 
rates surveys indicated that the award increases would make 
little difference to the rates already being enjoyed. 

It was reiterated that there should be no confusion about 
the scope of the award. It was already clear that professional 
callings were not covered and the Union was happy to accept 
an exclusion for managerial employees who had the right to 
hire and fire on behalf of the employer. 

Submission of Respondents to the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 

The employers respondent to the Clerks' (Wholesale & 
Retail Establishments) Award No. 38 of 1947 who were 
represented before us support the need for a skill based 
structure for their industry. The process of establishing a 
classification structure in concert with a Minimum Rates 
Adjustment exercise is also supported. 

In the employers' view, the basis upon which this 
structure should be developed is the recognition of two key 
minimum classification points i.e. the competent operative 
clerk and the skilled autonomous employee. It is proposed 
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that these classifications should equate to the C-ll (92.4% 
of the trade certificated employee's wage rate) and C-10 
(100% of the trade certificate employee wage rate) 
respectively. The descriptions, criteria for appointment/ 
classification and list of indicative tasks for these two 
proposed classifications are as follows: 
Grade 2, Level 1 92.4% Grade 3 100% 
Competent Operative Skilled Autonomous WorkerRequires a 
Require 6 months on the job training for minimum of 12 months on the job training 
proficiency. for proficiency, may hold a relevant 
Clerks at this level will have achieved the certificate. 
range of work skills and enterprise know!- The employee at this level is acquired to 
edge to be able to competently perform have the knowledge, skills and demon- 
procedur; iised tasks within accepted cn strated capacity for self directed applica- 
terprise policies and proce tion (including the selection of appropriate 
dures.Supcrvision will be general, m techniques ami equipment) and to perform 
requiring detailed instruction. tasks of some complexity.Supervision is 
- Progress checking and instruction may mimmal. 

be required by a supervisor prior to a The employee exercises good interper- 
final check. sonal and communication skills and may 

„ . .. . , supervise other employees.Supervision is - The relevant experience and knowledge minimal 
of the activities (business) of an organ- 
isation will have been achieved. 

- A position at this level will have lie 
opportunity for initiative and some 
judgement 

Induction The employee at this level may be re- 
Depending on the employers type of ,0, ^ 
business Li work requLLts thf em- ^ follow,n8: 

ployee undertakes tasks in the following - High public profile contact intexper- 
areas: sonal skills. 
- Accounting Related—verifications, - Performance across a range of clerical 

checking of payroll records and time functions on a relief basis for Levels 1-3 
shorts. and training therein. 

- General Office Administrative— - Requirement to have a knowledge of a 
Docket/file operation (creation/re- specific function of the employer's busi- 
trieval); checking and ordering; admin- ness in a specialist role, eg. Cashier, 
istrative/business records; updating per- Credit Control, Payroll, Purchasing, Ac- 
sonnel records; inventory control. counts, Customer Service. 

- Reception/Switchboard, receive/transfer - Support role to a small work group or 
of phone calls; use of various types of business requiring performance of 
switchboard eg. computerised, PABX, multi-clerical— functions at the special- 
manual. ist level including manipulative, ac- 

- Sales—control of inventory items, tak- multi- 
ing and input of orders, record keeping. P'6 func,10ns ^ mclude ^ follovv,n8' eg. - Despatch—preparation of goods docu- - typing/word processing 
mentation for receipt and despatch; - operating petty cash imprest 
input and check price and inventory - arranging travel/accommodation 
details; checking despatch notes, goods bookings 
received dockets. - secretarial 

- Keyboard operations (eg Word process- * 'mPor^exPort 

ing/iyping/Computer Terminals)— Educational Qualification Year 10 to 12 
processing of data to prescribed pro- with experience likely to hold relevant 
grammes/procedures/formats. Short- certificate, 
hand/typing/stenographic duties. 

- Accounts payable. 
- Assists in the provision of on the job 

training to limited degree. 
Educational Qualification: Year 10 to 12. 
Accuracy testing criteria will be certifi- 
cated to the required levcl.Progrcssion to 
higher grades will via competence assess- 
ment with certificate of diploma support 
and/or specific skill acquisition. 

A five level classification structure is built around these 
key minimum classification points. The full details of the 
proposed structure is set out in Appendix C (to these 
Reasons). 

In the designation of the key minimum classification 
points proposed (and the classification structure in total) the 
respondents submit that they have: 

- applied the process required under the Minimum 
Rates Adjustment Principle by an assessment of the 
work value of levels of clerical functions through the 
development of definitions, an assessment of compe- 
tency and proficiency requirements, and the identifi- 
cation of levels of supervision and autonomy associ- 
ated with the discharge of those functions; 

(All of these factors were considered having regard 
to the conditions under which clerical tasks are 
performed in this industry in Western Australia.) 

- designated the key minimum classification points 
and developed the classification structure by refer- 
ence to the National Competency Standards set out 
by the National Training Board in its publication 
"Policy and Guidelines" (see Exhibit D2[D]); 

- made the distinction between "people" and "jobs". 
"Competency standards are about what compe- 

tencies people have, whereas jobs are about what 
the employer requires to be performed in the 
workplace'' (see Transcript 545). 

The employee at this level may be re- 
quired to perform tasks described and 
requiring the following; 
- High public profile contact, interper- 

sonal skills. 
- Performance across a range of clerical 

functions on a relief basis for Levels 1-3 
and training therein. 

- Requirement to have a knowledge of a 
specific function of the employer's busi- 
ness in a specialist role, eg. Cashier, 
Credit Control, Payroll, Purchasing, Ac- 
counts, Customer Service. 

- Support role to a small work group or 
business requiring performance of 
multi-clerical— functions at the special- 
ist level including manipulative, ac- 
counting and administrative, such multi- 
ple functions may include the following, 
eg: - typing/word processing 
- operating petty cash imprest 
- arranging travel/accommodation 

bookings 
- secretarial 
- import/export 

Educational Qualification Year 10 to 12 
with experience likely to hold relevant 
certificate. 

- designed the structure to meet the needs of the 
wholesale and retail industry in this state having 
regard for the characteristics of the industry with 
respect to clerical requirements, (sec Exhibit D2[G] 
and D2[HI]); 

- taken into account the nature of the Clerks (Whole- 
sale & Retail Establishments) Award as a common 
rule award and its importance in industry in this State 
and the working relationship that those employed 
under it have with employees in the wholesale and 
retail industry generally (see Exhibit D2[JK]); 

- attempted to provide broad criteria job descriptions 
and a general career path in order that particular 
enterprises may continue the "in house" arrange- 
ments for training, skill acquisition and career 
development or maintain existing arrangements with 
only minor modifications; 

(This approach is designed to facilitate Enterprise 
Bargaining. This is said to be consistent with the 
intention of employers in the industry to develop an 
industry framework for minimum work value rates of 
pay from which particular enterprise arrangements 
can develop. The objective is to establish the concept 
of a Retail Worker Classification to cover all facets 
of employment in the industry.) 
and 

- attempted to provide sufficient flexibility under the 
classification structure to accommodate the review of 
National Competency Standards with the advent of 
a recognised industry training advisory body. 

Under their proposed classification structure the respon- 
dents believe that they have identified the appropriate levels 
of skills required for the performance of clerical duties. In 
their view the structure recognises the degrees of autonomy 
and responsibility and the exercise of those skills according 
to the employers' requirements for organising work and for 
appointing employees with the capabilities to undertake it. 
They emphasise that within the wholesale and retail industry 
clerical work is not an end in itself but part of a process 
which enables other functions—the supply and payment for 
goods and services—to occur in an orderly manner. 
Therefore it is important to establish the work value of 
clerical functions on the basis of relativity with other 
employees engaged in the industry, particularly shop 
assistants. 

The respondents accept the definitions of the levels of 
supervision proposed by the Federated Clerks Union (Ref. 
Appendix B—ECU 1 amended schedule submitted 11/5/ 
92—page 3) and see these as being appropriate to the 
classification points within their proposed five level 
structure. It is not an issue that clerical skills identified in 
Western Australia are the same as those exercised elsewhere 
in the nation and that training for clerical functions in this 
State is comparable with that undertaken elsewhere. What 
is important in the employers' view is the recognition of the 
characteristics of the wholesale and retail industry in this 
State and the particular requirements for clerical services of 
employers engaged in it. There is a concentration of small 
businesses with the employment of one or two clerks as the 
most frequent incidence of employment in enterprises in this 
State. The industry is dominated by employment under the 
Shop and Warehouse (Wholesale and Retail Establishments) 
State Award 1977. Clerks account for a relatively small 
proportion of employees in the industry (based on the survey 
of a sample workforce) and ABS information (see Exhibit 
D2[HI]). Given the nature and structure of the industry in 
this State and the identification of what employers believe 
to be a representative sample of indicative tasks performed 
by Clerks, they argue that the structure must not seek to be 
exhaustive in describing the skills which those employees 
classified under it must possess and discharge. It is, in their 
view, sufficient to establish broad levels of competency and 
proficiency so that "implied skills" or "additional skills" 
particular to the procedures and the operations of the 
enterprise in which the Clerk is employed may be acquired 
and recognised at the enterprise level. 
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With these considerations in mind employers see the 
Applicant Union's approach to classification descriptors as 
being too narrow and attempting to cover the exigencies of 
all establishments. In doing so it is said by them to fail to 
meet the specific needs of the wholesale and retailing 
industry in this State. To the employers it appears that the 
Union is locked into a national scheme. 

The employers caution that the structure proposed by the 
Applicant Union has been taken from arrangements substan- 
tially agreed to in Victoria and which at levels four and 
above may extend beyond the constitutional rule of the 
registered organisation in this State. That was not a problem 
which confronted the Victorian Commission in its determi- 
nation of the appropriate structure for that state. 

It was submitted that many employers do not require 
clerks to hold formal qualifications but prefer them to 
possess relevant experience. To them the Union's proposal 
seems to be a structure which relies on training outcomes. 
They note that a significant amount of clerical training is 
undertaken as part of the education process in secondary 
schools. At present 80% of students complete year eleven, 
65% complete year twelve. It is estimated by 1995 90% of 
students in Western Australia will attend year twelve and 
that will become a prerequisite for entry into TAPE. A new 
Certificate of Secondary Graduation will be awarded in 
1995 (see Exhibit D3). This will recognise the acquisition 
of general skills relevant to the school leavers' movement 
into the workforce. 

The features of the proposed classification structure 
submitted by respondents in the wholesale and retail 
industry includes two trainee levels (Grade 1 Level 1 and 
Level 2) with career advancement into the competent 
operative classification (Grade 2 Level 1) and the advanced 
operative (Grade 2 Level 2). (Employers argue that there is 
an identifiable level above the competent operative classifi- 
cation i.e. advanced operative Grade 2 at 96.2%, which is 
not the equivalent to the trade skill). The skilled autonomous 
clerical employee (Grade 3) is the trade certified equivalent 
i.e. 100% C-10 classification. The subsequent classifications 
of Grade 4 (105% of C-10) and Grade 5 (110% of C-10) are 
said to be in line with the National Training Board 
Competency Criteria with the top classification being 
relevant to that of a Senior Office Manager or Office 
Administrator. To assist with classifying clerical officers at 
the lower levels the employers have used the Australian 
Standard Classification of Occupations Dictionary for a 
description of the required indicative tasks (see Exhibit 
D2[L]). 

As previously stated the employers see any classification 
extending beyond 110% relativity with the certified trade 
rate as running into jurisdictional problems given the 
constitutional rules of the Applicant Union in this State. 
Their structure therefore departs from the metal and 
engineering classification structure for this reason and for 
the fact that the performance of clerical duties is not 
identified by reference to mandatory qualifications. 

Apart from what employers see as the FCU's undue 
reliance on the Victorian Classification Structure, they argue 
that the existing award in this State already provides for a 
twenty one year old clerk whose rate equates to 85.93% of 
the C-10 Metal Trade Classification. They have used this as 
one of the trainee rates. They point out that in Western 
Australia the award does not have a classification of filing 
clerk similar to that which existed in Victoria (at 91 % of the 
trade wage rate). The Victorian structure was determined, 
it was argued, by reference to a host of industries, with a bias 
towards clerical functions being performed in large organ- 
isations. It was submitted that the range of skills required 
under the Applicant Union's proposal at the trainee level is 
too limited. The only possibility of application under that 
structure is in a large organisation with a mail room. 
Furthermore, the absence of the requirement for basic data 
processing skills at this level, given the requirements of 
industry and the syllabus in secondary school, is unrealistic 
in the 1990's. The FCU's proposal does not identify 
computer skills nor financial management related skills until 
Grade 2. This is said to be inappropriate given the needs of 
industry in this State. 

Employers claim that it is not until Grade 4 under the FCU 
proposal that the trades skill equivalent is reached. The 
responsibility for their own work, to exercise discretion and 
initiative and to work under limited supervision should 
attract a classification of 100% of the certified trades rate, 
not 107.5%. The indicative skills for the FCU's Grade 3 
classification are claimed to be inappropriate. More than 50 
% of employers responding to the survey conducted by the 
Chamber of Commerce and Industry of Western Australia 
require the skills claimed by the Union for Grades 4 or 5 to 
be exercised by a competent clerk exercising less skill and 
responsibility than that required of a tradesperson. 

The employers' proposal for a new classification structure 
includes a programme for implementing new wage rates 
under the Minimum Rates Adjustment Principle (refer to 
Exhibit D1 [Section 5]). 

Submission of Respondents to the Clerks (Timber) Award 
Respondents to the Clerks (Timber) Award support and 

adopt the submissions made on behalf of employers covered 
by die Clerks (Wholesale & Retail Establishments) Award. 
It was submitted that since many operations in the timber 
industry cover manufacturing, wholesaling and retailing of 
timber products it is logical for their clerical employees to 
have a classification structure consistent with that of the 
wholesale and retailing industry. Additionally it brings 
consistency to the enterprise, flexibility in administration 
and is considered to be conducive to the establishment of 
enterprise agreements by employers. 
Submission of Respondents to the Clerks (Commercial, 
Social and Professional Services) Award No. 14 of 1972 

Similarly respondents to the Clerks (Commercial, Social 
and Professional Services) Award adopt submissions made 
in respect to the Wholesale and Retail industry to extent that 
they are relevant. However, these employers promote the 
acceptance of a different classification structure for employ- 
ees providing services in the diverse areas of industry to 
which this award has application. It is emphasised that this 
is a common rule award, and that the outcome should not 
be determined by reference to TAPE training which appears 
to employers to be the thrust of the Union's proposal. It is 
argued that the structure needs to be basic enough to enable 
enterprise or sector specific classification structures to 
develop. These can focus on particular skills and training 
needs for enterprise or industiy arrangements. 

The employers argue that the Union proposal fails to look 
at the totality of job requirements and that it is driven by 
training outcomes and not industry needs. It is noted that 
TAPE courses are being reviewed and the employers submit 
that it would be absurd to be locked into a structure with 
training outcomes which are subsequently varied. 

As with the employers in the wholesale and retail 
industry, employers covered by this award claim that there 
is a fundamental flaw in the identification of the trade 
equivalent clerical classification when that level of responsi- 
bility is less than that of the C-10 Metal and Engineering 
Certified Tradesperson. The tradesperson is an autonomous 
employee who does not have his or her work checked. The 
Grade 3 clerk under the FCU's proposal is purported to be 
in a similar position except that in terms of the general 
supervision under which the employee works includes the 
requirement for the work to be checked on completion. As 
with the wholesale and retail industry submission, employ- 
ers believe that the requirements of West Australian Industiy 
should be of "precedent consideration". By reference to the 
decision of the Victorian Commission (D92/0264) dated 17 
June 1992 in the Commercial Clerks Award, the respondents 
take comfort from what they understand to be the rejection 
of the Union's proposal of a rating criteria and the emphasis 
that was placed by the Commission on the need to identify 
the principal functions of employment. Similarly, the 
rejection of the notion that there is a higher skill level 
associated with the knowledge of one or more software 
packages and a failure by the Victorian Commission to 
accept a clear link between the Clerical Advanced Certifi- 
cate and the Advanced Certificate for the metal tradesperson 
was seen to give support to their argument before this 
Commission. 
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The employers were critical of many of the Applicant 
Union's exhibits. The survey of market rates (FCU 21 and 
FCU 31) was said to be inadequate as it was claimed 
information on rates and enterprises did not correlate. Rates 
applying under Clerical Awards in other States under 
consent arrangements should be disregarded (FCU 26 and 
FCU 28). Where exhibits prepared for submission to the 
Victorian Commission were tendered to us the employers 
submit that in some instances these were not examinable and 
in other cases should not be accepted without regard to 
different characteristics of clerical employment in industry 
in the two States. 

Considerable care was taken to impress upon us the need 
to recognise industry's requirements for enterprise flexibil- 
ity when it comes to the implementation of a classification 
structure. This, it was argued, is a fundamental requirement 
to the wage fixing system as it embraces Enterprise 
Bargaining. The particular needs of enterprises with respect 
to their specific clerical structures has been recognised 
according to the respondents (see Print K 1957 Clerks (Oil 
Companies) Award). In the views of employers the proposal 
put forward by the FCU for the Clerks' (Commercial, Social 
and Professional Services) Award gives no consideration to 
individual enterprises nor localised industry. 

The employers claim that the merit of their proposal is a 
classification structure which is "flexible and simple 
enough to be adapted to an individual enterprise, either as 
a common rule application or by way of an Enterprise 
Bargaining Agreement" (Transcript page 864). It "is 
simple, easy to read and comprehend and is workable. It will 
not impede the move towards enterprise specific conditions 
as it recognises three Grades and only three Grades of 
clerical work, the first Grade being at entry level, and 
recognises the basic clerical duties of machine operations, 
data input, switchboard operation and processing of proce- 
dural matters. Supervision under this level is direct" 
(Transcript page 865). 

The employers then identify the second Grade, which they 
say will accommodate functions performed by the majority 
of clerical workers in their employment. They state that 
"supervision is general and duties may include word 
processing, preparation of documents and spread sheeting. 
The third Grade contemplates the senior clerk the individual 
who is able to work without supervision and is highly 
competent, one could say proficient. The individual is 
recognised for a high level of competency, detailed 
knowledge of specialist functions or perhaps broad knowl- 
edge of a multitude of clerical tasks." (See Transcript page 
865). 

Some characteristics of the proposed three Grade struc- 
ture with two salary points at each level are that: 

- progression is via promotion or reclassification 
within each level with the effluxion of time or the 
achievement of skill and expertise; 

- appointments to managerial positions will take 
employees outside the classification structure and 
therefore outside the scope of the award; (It is 
claimed that this does not change the existing award 
classification which makes provision for a senior 
clerk whose rate approximates that of the proposed 
level 3 classification). 

and 

- it is not proposed that all employees who come to an 
organisation are to commence at Grade 1. Should an 
employee have the requisite skills, knowledge and 
experience then they would be graded according to 
the level of such skills held and required to be used. 

Finally the employers emphasised the points already 
submitted by the Respondents to the Wholesale and Retail 
industry award. These included the submissions that: 

- The matter before the Commission was not about 
actual rates or the recognition of over award rates 
which may or may not exist. It is not about 

recognising the performance of an individual em- 
ployee in terms of attributes particularly valued by 
the establishment that they happen to work in. It is 
a Minimum Rates Adjustment exercise to be con- 
ducted in accordance with that Principle whereby 
over award payments are to be absorbed. 

- Employers reject the notion of a clerical industry. 
Clerical work is a function within industry and 
enables a range of duties and processes to take place 
in a orderly manner. 

- The scope of the award extends to office administra- 
tion work which is clerical; it does not extend to 
administrative work itself. Whether an employee is 
performing a clerical or administrative duty is a 
question which can only be determined by looking at 
the individual position requirements. 

- It is not an issue that clerical skills identified in 
Western Australia are also found in Victoria and that 
some equivalent training courses are available in both 
States. 

- There is a fundamental flaw in the Applicant Union's 
case in that it depends on certain training outcomes 
and not the value of the work itself. 

- A classification framework is required which reflects 
and is consistent with the level of minimum work 
value rates. This will enable industries and individual 
enterprises to develop structures to suit their particu- 
lar requirements. 

The Chamber of Commerce and Industry of Western 
Australia submitted that although the application was argued 
as a Special Case, it should not be considered under that 
Principle but should be regarded only as a Minimum Rates 
Adjustment exercise. The wage adjustments that will flow 
from this decision should be implemented in accordance 
with the Minimum Rates Adjustment Principle. It was 
argued that this should be the situation even if the 
Applications are regarded as a Special Case. In other words 
the Commission should not depart from the payment of the 
Minimum Rates Adjustments by instalments. 

The Chamber emphasised that the importance of the 
Wholesale and Retail Award to the State's economy should 
not be underestimated. Apart from the direct impact of wage 
increases in areas covered by that award the rates determined 
will also effect areas of award free employment. The 
economic effect of these applications in this State is critical 
at this time as industry strives to overcome the recession. 

The Chamber made the following observations concern- 
ing the FCU's claim: 

There is an over reliance on the decision of the 
Victorian Commission. 

The claim is ambiguous and incapable of being 
easily implemented in industry. 

There are problems with the fragmentation of tasks 
into various classifications e.g. the payroll function. 

The proposed upper level classifications extend into 
non clerical functions which are the domain of 
management. 

It is inappropriate to rely on a review of market rates 
i.e. paid rates to support a claim for a Minimum Rates 
Adjustment. 

The alignment in the proposed clerical structure with 
the Metal and Electrical Tradesperson's rate is tied to 
existing TAPE courses; those courses are under review. 

The FCU's Case has not been supported by evidence 
despite the Union's experience before the Victorian 
Commission where that short coming was noted. 

Timing to the counter claims proposed by the Respon- 
dents to these awards the Chamber noted: 

An acceptance that the proposed structures are based 
on an assessment of work value identified in Western 
Australian Industry. 
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The Respondent's positions are supported by evi- 
dence. 

A comprehensive training regime for clerical em- 
ployees has yet to be finalised by TAPE. 

The Respondent's structure is flexible enough to 
accommodate the needs of industry in the movement 
towards Enterprise Bargaining. 

The Trades and Labor Council sees the Applicant Union's 
proposed outcome for a classification structure as being 
consistent with approaches which have been followed in 
other tribunals. Against this the employers' position is 
characterised as being preoccupied with "task based career 
structures". In the Trades and Labor Council's view the 
outcome must be in line with Structural Efficiency. It is a 
skill based career structure that is required. Also Structural 
Efficiency demands a wider prospective than a focus on an 
industry sector. Here it appears to the Trades and Labor 
Council that there has been a preoccupation with the 
Wholesale and Retail Industry and the classification of the 
Shop Assistant. It was argued that it was inappropriate to 
use that classification as a datum point when determining 
the Key Minimum Classification rate of a Clerk. In summary 
the Trades and Labor Council concludes that the Federal 
Clerks Union's proposed classification structure is "more 
definitive and flexible in application than in the employers' 
proposal which appears to be dominated by the needs of one 
industry, one sector of the clerical industty being retail". 

The Australian Mines and Metals Association supports 
the consideration of these applications under the Special 
Case Principle albeit that given the history of those matters, 
it sees the application of die 1989 State Wage Principles as 
being appropriate (69 WAIG 2917). The magnitude of the 
task of determining a new broadbanded classification 
structure, the impact of wage increases flowing from its 
implementation and the alignment with other relevant 
awards through Key Minimum Classification points are 
recognised by the Association to be consistent with the 
thrust of Structural Efficiency. The additional costs associ- 
ated with these initiatives can be accommodated under the 
flexibility inherent in the Special Case Principle. 

The Respondents to the Clerks' (Wholesale and Retail 
Establishments) Award NO. 38 of 1947 called seven 
witnesses to inform the Commission of: 

(i) the extent to which computer skills taught in 
secondary schools as part of a business studies 
syllabus are relevant to the performance of clerical 
tasks in industry; 

(ii) the working relationships and award coverage 
within enterprises where clerks, shop assistants 
and other classifications are employed; 

(iii) the extent to which in-house classification struc- 
tures have been developed and the career paths 
that are available within enterprises; 

(iv) the appropriateness of the respondents' proposed 
classification structure and the difficulty that 
would be experienced with the application of the 
Federated Clerks Union's structure; 

(v) the tasks performed by various categories of 
clerical employees, the method of recruitment, the 
skills and technology deployed by them and the 
extent of the requirements for formal qualification 
and training. 

(vi) employers' concerns that the identification of one 
skill or the possession of a qualification will 
determine the employee's classification; and 

(vii) employers' concerns that the possession of skills 
and not the employer's requirements will deter- 
mine the employee's classification under the 
Federated Clerks Union's proposal. 

One witness was called by Respondents to the Clerks 
(Timber) Award and three to the Clerks' (Commercial, 
Social and Professional Services) Award. These wimesses 
canvassed those matters identified with the Wholesale and 
Retail Industiy in their enterprises. 

From all of this evidence we have noted and concluded 
that: 

(1) Only 3 of the enterprises for whom witnesses 
appeared employed 8 or less clerks. Only one of 
these employed 2 clerks—that number we were 
told being the mean of clerical employment in this 
State. 

(2) There are identifiable clerical skills which are 
deployed across industry and these include a 
familiarity with and level of competency in 
computer technology at the initial stage in the 
clerk's career. 

(3) Career paths and in-house classification structures 
have not been developed for clerical employees to 
any marked degree. 

(4) More weight appears to have been given by 
employers to market rates and the length of 
service with the employer in determining the 
classification/wage structure for their clerks in a 
number of enterprises than to the level of 
responsibility and skills of the employee. 

(5) The worth of a clerk and that of a tradesperson can 
be assessed by employers but an alignment is 
difficult to make when the level of skill is 
compared. 

(6) The extent to which witnesses were familiar with 
the Federated Clerk's Union's proposed classifi- 
cation structure varied appreciably. However, 
their support for applying the Respondents' 
proposed structure appeared to be conditioned by 
the extent to which it would impact upon their 
existing wage/cl ass if ication arrangements and 
their participation in the survey of clerical 
functions undertaken by the Chamber of Com- 
merce and Industry of Western Australia. 

(7) The difficulties expressed by witnesses with 
respect to the application of the Federated Clerks' 
Union's proposed classification generally was not 
as apparent at the lower levels of employment in 
clerical positions. 

Conclusions 
It is sufficient for us to say that the particular nature of 

the claim before us, given the potential wages outcome 
arising from a fundamental restructuring of wage classifica- 
tions, attracts consideration as a Special Case under the 
January 1992 State Wage Decision {op. cit). The Minimum 
Rates Adjustment exercise conducted within the framework 
of a Special Case will ensure that classification rates and 
supplementary payments in the three minimum rates awards 
bear a proper relationship to classification rates and 
supplementary payments in other minimum rates awards. 
This will be achieved through the alignment with the Metal 
Trades Classification for which all of the parties have 
argued. However, the alignment should be with the Metal 
Trades (General) Award, an award of this Commission, and 
the programme for implementation of the new structure 
should have regard to die economic impact of the revised 
classification structure. 

The Key Minimum Classification is to be determined 
from the identification of skills, qualifications and training 
required of a clerk and considered within the context of the 
level of responsibility exercised and the conditions under 
which the duties are normally discharged. The classification 
structure which results from this determination must satisfy 
the requirements of being relevant to the size and nature of 
enterprises covered by common rule award, the subject of 
these applications. It must also be capable of being applied 
with a high degree of certainty to the work requirements. 
Career paths and opportunities for further skill acquisition 
reflected in the classification structure must be consistent 
with the needs of industry in this State. 

At the end of the day the Commission in Court Session 
is faced with a set of choices to be made from among 
competing positions which although expressed differently 
are in essence not widely divergent. The varying views of 



240 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

the appropriate relativities to be established for the 
classification structure in these awards may be conveniently 
viewed in the following table: 

F.C.U. Wholesale & Commercial, Victorian 
Claim Retail Estab- Social & Decision 

lishments; Professional 
Timber Services 

(% Relativities Metal Industry Tradepersons CIO = 100%) 
1. 89.7 86.0 86.0 89.7 

90.9 89.3 89.3 90.9 
92.1 92.1 

2. 94.6 92.4 92.4 94.6 
95.6 96.2 96.2 95.6 
97.0 97.0 

3. 98.8 100 98.8 
100 100 102 100 

4. 107.5 105 106.6 
5. 115.0 110 115.0 
6. 122.5 124.6 
7. 130.0 
It should be noted that this table overly simplifies a 

comparison between the positions adopted by the employers 
and the Union. The table should be read in conjunction with 
the descriptive material submitted by the parties. (Exhibit 
ECU 1 and Union's Amended schedule; Exhibit BookDl.l; 
Exhibit Book Brunner 2.1—Appendices B, C, D to these 
Reasons). The employers argue that the Union's proposed 
external relativities are out of kilter with the associated 
descriptors. They say that the Grade 4 level claimed by the 
Union at 107.5% more accurately describes the skilled 
autonomous worker who performs under minimal supervi- 
sion and attracts the 100% tradesperson's rate by the metal 
industry standards. 

In the employers' view then the clerical employee 
described by the Union at Grade 4 in their claim would 
qualify for the tradesperson's rate, which rate should be 
reserved for the skilled autonomous worker, subject to 
minimal supervision, whose work is not checked. That 
argument seems to us to underline the difficulty, identified 
by the Union, of making any useful comparison between 
occupations which are not like with like. It ignores the 
differences in the nature of the work of a clerical employee 
as opposed to, say, a motor mechanic. The office environ- 
ment is substantially different from the workshop and the 
culture of supervision and checking is unique to each 
situation. 

It seems to us, on reflection, that the different nature of 
the work suggests that the hierarchy of supervision levels 
may be applied to clerical employees with a different 
starting point from that used in the manual or hand skilled 
trades. The lowest grade of clerical assistant, typically 
working in a mail room or duplicating cell is not generally 
subjected to direct supervision as defined. We note in 
passing that such employees could well amaze many a 
manager with their ability to drive a sophisticated photocop- 
ier. 

The parties are poles apart in their views of the 
appropriate language or definitions to be used in setting the 
parameters for the grade levels in the structure. The 
employers prefer to describe duties in a general sense and 
to use generic titles for common clerical occupations. 

The Union relies upon precisely defined skills or 
competencies which may be characterised as 'training 
outcomes' but have the advantage of exhaustively covering 
the full range of skills which clerical employees in any 
industry can be seen to exercise. We are of the view that the 
style of description favoured by the Union, is likely to be 
a more useful matrix from which to establish the proper 
classification of a single employee than would the more 
generalised statements. The employers' proposals seem to 
us to require a more subjective decision and to encourage 
vigorous debate on semantic questions rather than providing 
an easily used reference key. We do not accept that the 
Union's skill descriptors are "too particular" or "too 
narrow" as claimed by witnesses appearing for the 

Respondents. The classification structure based on a matrix 
of skills satisfactorily addressed the requirements of the 
Minimum Rates Adjustment Principle to promote career 
paths within the clerical vocation and to establish wage 
stability through the identification of tasks appropriate to the 
level of skill and responsibility to be discharged. On this 
basis we believe the proper worth of the clerk can be 
determined for the purpose of designating the Key Minimum 
Classification point which aligns the clerk with the C-10 
Metal Tradesperson. We agree that disputed classifications 
should be referred to a Board of Reference as envisaged in 
the Industrial Relations Act. 

We do not place great weight on the views expressed by 
the employers' witnesses in regard to the practical utility of 
the descriptors used in the Union's proposal and its alleged 
failure to meet the specific needs of industries in this State. 
The totality of the evidence suggests and indeed it was 
agreed to in evidence that the skills of clerks are 
transferable. This extends across industries in this state and 
by reference to the National Training Board competency 
levels, across the nation. The submission of the Applicant 
Union also makes this clear. Notwithstanding that individual 
employers may use a customised computer programme or 
office procedure, hardware, software, clerical and bookkeep- 
ing practices used in all States are closely comparable and 
it was clearly demonstrated that the TAPE courses designed 
to train workers for clerical functions are also comparable. 
It should not be surprising then if a set of descriptors which 
are agreed by Employers and Union to be accurate and 
appropriate in Melbourne might be judged to be at least 
useful in Perth. The inherent difficulty in applying a 
structure as proposed by the employers in this debate is the 
lack of precise definition. A payroll clerk as such might be 
properly classified in as many different grades as there were 
different employers to each espouse their personal view of 
the work value of their payroll clerks. A classification matrix 
which describes competencies or skills, whether they are 
'training outcomes' or gained as a result of on the job 
experience, will allow for the work allocated to the payroll 
clerk to be identified on the table of skills required to 
perform that work. The value of the work can then be 
ascertained from the award rate determined for the grade. 

Respondents to Wholesale and Retail Industry Awards 
placed considerable weight on the position of Shop Assistant 
and the alignment which that classification has at 92.4% of 
C-10 Metal Tradesperson rate. As we understand it although 
the Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award No. 32 of 1976 has been varied to reflect 
a minimum rates adjustment, the exercise was of an interim 
nature with the parties reserving the right to have the Key 
Minimum Classification rate properly determined in the 
future. (Matter 614 of 1990R2 10/8/90 70 WA1G 3732). The 
Shop Assistant classification does not present as a properly 
established Key Minimum Classification rate for the 
purpose of the clerks' Minimum Rates Adjustment exercise. 

The Respondents to the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972 argued for a 
three grade classification structure. In view of what we have 
already said we do not consider that a departure from a 
general clerical wage structure is warranted. We are not 
convinced that the Respondents' proposal satisfies the 
requirement to establish wage stability and career paths for 
those covered by the award. 

We have noted the characteristics, structure and require- 
ments of industry in this State. The portability of clerical 
skills and the commonality of clerical functions has clearly 
been established. We consider that the skills which are 
deployed within the functions as determined by the 
employer are consistent with the requirements of industry 
generally in this State and in particular to those who work 
under the awards the subject of these applications. We do 
not believe that the classification structure that will follow 
from the determination of these clerical Key Minimum 
Classification points will inhibit the movement to enterprise 
bargaining nor prejudice the acquisition of skills and 
practices particular to the requirements of a specific 
enterprise. Of course the implementation of a new classifica- 
tion structure will require planning and some reconsidera- 
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tion of "in-house" clerical structures. However, we see the 
shift from the age based classification to the skill and task 
oriented structure as being relevant to the range of 
enterprises in this State and not being biased towards the 
operation of large firms. It is to be remembered that it is the 
contract of service which establishes the tasks which an 
employee is required to perform. The award does not put a 
limit on the performance of duties required pursuant to that 
contract. 

A criticism was made of the references to and reliance 
being placed upon academic qualifications within the 
identification of classification levels. We take the view that 
while there may be no substitute for experience, the status 
and efficiency of clerks will be enhanced over time with the 
acquisition of relevant qualifications and training. The 
evidence presented to us demonstrates that business leaders 
and educational authorities are working together to ensure 
that secondary schooling and technical education are 
relevant to the needs of industry. The acquisition of formal 
qualifications to levels within the clerical classification 
structure is to be encouraged. It is consistent with the need 
to promote the acquisition of skills, and to provide career 
opportunities within industry generally. For those who fear 
that the possession of tertiary qualifications will be used as 
the sole determinant of a clerk's classification it is pointed 
out and emphasised that it is the performance of the principal 
functions as determined by the employer and the deploy- 
ment of skills necessary to discharge those duties which 
determines the classification. Formal qualifications are an 
indication of the level of competency that the holder should 
have acquired. It is, as the Respondents pointed out, the 
totality of the job which must be considered. 

We believe that there is sufficient material before us to 
allow for the setting of the key classification point at the 
100% or tradesperson equivalence for this award. It is 
appropriate too, in our view, to provide an interim draft 
classification structure for the grades below the tradesperson 
rate so as to allow for the new award concept to be 
implemented and fully tested. In setting the first three levels 
we have effectively set the C-11 or 92.4% key point. It is 
the task of the parties to further negotiate the equivalences 
and precise descriptors for the advanced grades. It would be 
premature at this point to set a key point as requested by the 
Union at the C-5 or 130% relativity. The linkage between 
the C-10 levels for clerks and metal tradespersons is made 
possible because the TAPE Certificate qualification pro- 
vides a basis for proper comparability. The TAFE Advanced 
Certificate courses envisaged for metal trades are not yet 
finalised so it is prudent to delay a final decision on an 
alignment at that higher level. In any event, that is not to 
say that at the end of the day the TAFE courses would be 
the sole determinant. To assist the parties in their further 
negotiations we express the view that the compression of the 
competencies into a six-level structure does not seem 
inappropriate. Consistent with our earlier findings on the 
scope of the award, we believe that the upper level 
established for Victorian clerical workers at a relativity of 
124.6% does not exhaust the constitutional coverage of the 
Union in this jurisdiction. Nor does it appear to conflict with 
the views of Sheldon J. (supra). We do believe it reasonable, 
in response to the employers' concerns and the Union's 
concession, that the upper grades should contain a clause 
declaring an exemption from the new structure of those 
managerial employees who are given the right to hire and 
fire. 

On the question of training, our view differs from that of 
the Victorian Commission. It is universally accepted that 
any employee can be expected to 'show the ropes' to a 
fellow worker and the responsibility of a tradesperson to 
supervise and instruct apprentices is time honoured. Formal 
training is an occupation better left to those who are 
themselves qualified for the role of teacher or instructor. In 
this classification structure we think that the training 
function should be limited to employees dealing with others 
who are graded at lower classification levels than their own. 
The existence of defined skill streams does distinguish this 
industry group from the manual trades. In the interests of 
cross skilling it would be reasonable for a clerk to 
demonstrate for and instruct fellow employees at their own 

level in the specific streams which are their own area of 
expertise. 

We further agree with the employers' submission that the 
principal function determined by the employer can be 
assessed from the duties assigned and in our view a Board 
of Refere xe, if required to adjudicate, would be well able 
to look bayond the simplistic test of time spent in order to 
set a proper grading for any individual employee. It seems 
to us too that the most basic of computer skills are often 
possessed, in these modem times, by students finishing 
school. For that reason we have included the first computer 
skill level in Grade 1. There is strength also in the 
employers' argument that the clerk at the first level should 
be expected to exercise some basic skills in the Business/ 
Financial stream. 

We are responsive to the emphasis placed upon the value 
of on the job experience in the employers' submissions and 
on the value of experience which is particular to the special 
needs of a single workplace. We note too that the Union 
advocates have accepted the concept of discounting award 
rates to compensate for lack of work experience (supra). The 
wage rates which we have determined for the first three 
grades of this new classification structure are designed to 
embody a recognition of increase in work value through 
work experience gained. This rationale is a complete 
departure from the age related wage levels which are 
currently an inherent feature of the awards under review and 
as such requires a new approach to the concept of 
incremental progression. Measurement of work value by 
way of demonstrated competency and identification of skills 
exercised cannot sit comfortably alongside a concept of 
wage increases being earned by way of birthdays celebrated. 

The movement through the incremental steps by a 
part-time employee warrants specific consideration. A 
logical extension of the rationale, which recognises that 
clerical skills will be honed and improved by successive 
exposures to the varying tasks and situations which occur 
daily, monthly, quarterly or annually in the workplace, must 
be that a part-time employee cannot benefit from that 
exposure at the same rate as a full-time employee. There 
must, of necessity, be a recognition that the part-timer 
cannot in a calendar year gain the same quantum of useful 
experience as a full-time worker. A pro-rata calculation will 
be required to ascertain the date upon which such a worker's 
wage rate should move to the next incremental point. Our 
final order should incorporate a clause, drafted by the 
parties, to encompass this concept. 

It was strongly argued by the employers that an employee 
fresh from the school system could not be valued as highly 
as one who had some years of on the job training. Now the 
classification structure, to a large extent, addresses that 
concern and allows for a proper assessment of the work 
value by reference to the skills actually exercised whatever 
the age of the clerk. Some concession should be made to the 
employers' perception of a need for maturity in the 
workplace; we invite the parties to suggest a discounted 
wage rate which might be applied to these new award rates 
for clerks at age sixteen and seventeen. 

The wage rates we have determined as appropriate for all 
the awards before us are set out below and there follow the 
definitions and descriptors of the classification structure. 

The external relativities is that with a tradesperson 
classified in the Metal Trades (General) Award. 

Base Supp Award External 
Rate Payment Rate Relativity 
$ pw $ pw $ pw % 

Gde 1 1st Yr of experience at 314.10 44.70 358.80 86.0 
this Grade 

2nd Yr of experience 326.10 46.50 372.60 89.3 
at this Grade 

3rd Yr and thereafter 336.30 47.90 384.20 92.1 
Gde 2 1 st Yr of experience at 345.50 49.20 394.70 94.6 

this Grade 
2nd Yr of experience 349.10 49.70 398.80 95.6 

at this Grade 
3rd Yr and thereafter 354.20 50.50 404.70 97.0 

Gde 3 1st Yr of experience at 360.80 51.40 412.20 98.8 
this Grade 

2nd Yr and thereafter 365.20 52.00 417.20 100.0 
Employees holding a Certificate of Office and Secretarial Studies (TAFE)or accredited 
equivalent who are required to exercise any one or more ofthe skill levels described in 
Grade 3 shall be classified at Grade 3or above. (Ref.—Appendix A) 
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The definitions and structure which we have favoured is 
generally in accord with the Union's submissions. This may 
be seen to closely mirror the decision of the Victorian 
Commission, not because we have resiled from our 
responsibility to bring independent judgement to bear on the 
matter before us, but rather because the Union's claims were 
virtually identical in the two jurisdictions. We have been 
convinced that clerical employees from across a range of 
industries do indeed exercise a common core of skills. The 
expertise which is specific to a particular employer or 
workplace and which the respondents' advocates urged us 
to recognise as the special needs of industries in this State 
is allowed for in the Enterprise/Industry, Specialist stream. 

Clearly, the new classification structure must be tested in 
practice so in the fullness of time we would expect the 
parties to seek further award variations by consent. On the 
question of phasing in the wage increases inherent in this 
decision we believe that the lower paid workers should not 
bear all of the cost of the long period that has elapsed in 
bringing this matter to a conclusion. A first increase and 
declaration of classification in accordance with the new 
structure should occur on and from 1 February 1993 with 
a second movement on 1 July 1993, however where the total 
increment is substantial, a further and final instalment 
should occur on 1 January 1994. 

We now publish as Appendix A—to these Reasons for 
Decision, the draft Classification Structure which is in- 
tended to become a schedule to the Awards subject to these 
applications. 

Appearances: Ms J.G Bamesby with her Mr M. O'Sulli- 
van and Mr R. Dhue appeared on behalf of the Applicant 
Union. 

Ms R.D. Dight appeared on behalf of the Respondents to 
the Clerks' (Wholesale and Retail Establishments Award). 

Mr P.O. Brunner appeared on behalf of the Respondents 
to the Clerks (Timber) Award and the Clerks (Commercial, 
Social and Professional Services) Award. 

Mr A. Cooke appeared on behalf of the Trades and Labor 
Council of Western Australia. 

Mr D.M. Jones appeared on behalf of the Chamber of 
Commerce and Industry of Western Australia 

Ms L.D. Byrnes appeared on behalf of the Australian 
Mines and Metals Association. 

APPENDIX A—CLASSIFICATION STRUCTURE. 
This Classification Structure encompasses three grades. 

Employees shall be allocated a particular classification 
grade when the principal functions of their employment, as 
determined by the employer, require the exercise of any one 
or more of the skill levels set out in the Grade descriptors. 
Any dispute as to the proper classification to be allocated 
to an employee shall be referred for determination by a 
Board of Reference established pursuant to S.48 of the 
Industrial Relations Act 1979. 

This classification structure will not be used to assess the 
award wage rate of any person who is a proprietor, director, 
or manager of a company, business or undertaking, or a 
person to whom has been delegated the right to engage and 
terminate the employment of other employees. 

Supervision 
Employees are subject to five defined levels of supervi- 

sion. 
Direct 

The employee receives detailed instructions on work 
to be performed and is subject to frequent personal 
progress checks. 

Routine 
The employee receives broad instructions on work 

to be performed except when new or unusual features 
require more specific instructions. Work in progress is 
checked intermittently while all work is checked on 
completion. 
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General 
The employee receives specific instructions only 

when new procedures or tasks are involved. Work is 
checked on completion. 

Limited 
The employee is subject to work checks which are 

generally confined to establishing that satisfactory 
progress is being made. Work is reviewed on comple- 
tion. 

Minimal 
The employee is subject to final review/report back 

on work and may receive assistance with specific 
problems. 

Training 
Employees may be required to assist with the training and 

induction of other employees by demonstration of skills 
required in their own grade and/or by informal personal 
instruction and demonstration of the skills required in grades 
below their own. 

Grade 1—Clerical Assistant 
Employees in this grade perform and are accountable for 

clerical and office tasks as directed within the skill levels 
set out. They work within established routines, methods and 
procedures. Supervision is routine or direct dependent on the 
level of work experience of the employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 1 

Operate telephone/intercom systems, telephone 
answering machines, fascimile machines, photo- 
copiers, franking machines, guillotines. 

(ii) COMPUTER—Skill Level 1 
Use knowledge of keyboard and function keys 

to enter and retrieve data through computer 
terminal. 

2. INFORMATION HANDLING—Skill Level 1 
Receive, sort, open, distribute incoming mail, process 

outgoing mail, receive incoming and despatch outgoing 
courier mail, deliver messages and documents to appropriate 
persons/locations; 

Prepare and collate documents; 
Sort and file documents/records accurately in correct 

location/sequence using an established paper based filing 
system. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 1 

Acquire and apply a limited knowledge of office 
procedures and requirements. 

4. BUSINESS/FINANCIAL SKILLS—Level 1 
Keep appropriate records; 
Sort, process and record original source financial docu- 

ments (e.g. invoices, cheques, correspondence) on a daily 
basis. 

GRADE 2—CLERICAL ASSISTANT 
(1) Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and knowledge 
at a level higher than required in Grade 1. They are 
responsible and accountable for their own work which is 
performed within established routines, methods and proce- 
dures. Supervision is general. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 2: 

Operate adding machines, switchboard, paging 
system, telex machine, typewriter and calculator. 

(ii) KEYBOARD TYPING—Skill Level 1 
Copy type at 25 words per minute with 98% 

accuracy. 
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2. INFORMATION HANDLING—Skill Level 2 
Maintain mail register and records; 
Maintain established paper-based filing/records systems 

in accordance with set procedures including creating and 
indexing new files, distributing files within the organisation 
as requested, monitoring file locations; 

Transcribe information into records, complete forms, take 
telephone messages. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 2 

Acquire and apply a working knowledge of office or 
sectional operating procedures and requirements. 

Acquire and apply a working knowledge of the organisa- 
tion's structure and personnel in order to deal with inquiries 
at first instance, locate appropriate staff in different sections, 
relay internal information, respond to or direct inquiries, 
greet visitors. 

4. BUSINESS/FINANCIAL SKILLS—Level 2 
Maintain and record petty cash; prepare bank deposits and 

withdrawals and do banking. 

GRADE 3—CLERICAL OFFICER 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 2. 

They are responsible and accountable for their own work, 
which is performed within established guidelines, they 
exercise limited discretion within the range of their skill and 
knowledge. Supervision is limited. 

Employees holding a Certificate of Office and Secretarial 
Studies (TAPE) or accredited equivalent who are required 
to exercise any one or more of the skill levels described in 
this grade shall be classified Grade 3 or above. 

(1) TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 3 

Operate computerised radio telephone equipment, 
micro/personal computer, printing devices at- 
tached to personal computer, dictaphone equip- 
ment, typewriters. 

(ii) COMPUTER—Skill Level 2 
Use one or more software application pack- 

age(s) developed for a micro/personal computer to 
operate and populate a database, spreadsheet/ 
worksheet to achieve a desired result; graph 
previously prepared spreadsheet; use simple menu 
utilities of personal computer. 

Following standard procedures to template for 
the preceding functions using existing models/ 
fields of information. 

Create, maintain and generate simple reports. 
Use a central computer resource to an equiva- 

lent standard. 
(iii) KEYBOARD TYPING—Skill Level 2 

Produce documents and correspondence using 
knowledge of standard formats, touch type at 40 
words per minute with 98% accuracy, audio type. 

(iv) WORD PROCESSING—Skill Level 1 
Use one or more software packages to create 

format, edit, proof read, spell check, print and save 
text documents, e.g. standard correspondence and 
business documents. 

Apply additional functions such as search and 
replace, variable fonts, moving and merging 
across documents and simple maths. 

(2) INFORMATION HANDLING—Skill Level 3 
Use and maintain a computer-based record management 

system to identify, access and extract information from 
internal sources. 

Maintain circulation, indexing and filing systems for 
publications, review files, close files, archive files. 
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(3) ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 3 

Apply a working knowledge of the organisation's 
products/services, functions, locations and clients. 

Respond to and act upon most internal/external inquiries 
in own function area. 

(4) BUSINESS/FINANCIAL SKILLS—Level 3 
Maintain financial records and journals, collect and 

prepare time and wages records; prepare accounts payable 
for authorisation; respond to simple account queries from 
debtors; post transactions to ledger. 

(5) SECRETARIAL—Skill Level 1 
Take shorthand notes at 70wpm and transcribe with 95% 

accuracy. 
Arrange travel bookings and itineraries, make appoint- 

ments, screen telephone calls, follow visitor protocol 
procedures, establish telephone contact on behalf of execu- 
tive. 

APPENDIX B—PROPOSED RATES OF PAY—UNION 
Clerks' (Wholesale & Retail Establishments) Award No. 38 

of 1947 
Clerks' (Commercial, Social & Professional Services) 

Award No. 14 of 1972 
Clerks' (Timber) Award No. 61 of 1947 

SPECIAL CASE — MAY 1992 — CLAIM 
Grade Base Supplemen- Award Relativity 

Rate tary Rate % 
$ Payment 

$ 
$ 

1. Starting 327.30 46.80 374.10 89.70 
After 6 months 331.80 47.40 379.2 

90.90 
After 12 months 384.40 92.10 

2. Starting 345.30 49.30 394.60 94.60 
After 6 months 349.70 50.00 399.70 95.60 
After 12 months 354.30 50.60 404.90 97.00 

3. Starting 360.50 51.50 412.00 98.80 
After 6 months 364.90 52.10 417.20 100.00 

4. 392.40 56.10 448.50 107.50 
5. 419.80 61.00 479.80 115.00 
6. 447.10 63.90 511.00 122.50 
7. 474.50 67.80 542.30 130.00 

GRADING OF EMPLOYEES 
This Classification Structure contains 7 grades. Employ- 

ees shall be allocated to a grade according to the highest skill 
level they are required to use by their employer. 

SUPERVISION 
Employees are subject to 5 defined levels of supervision. 
Direct—The employee receives detailed instructions on 

work to be performed and is subject to frequent personal 
progress checks. 

Routine—The employee receives broad instructions on 
work to be performed except when new or unusual features 
require more specific instructions. Work in progress is 
checked intermittently whilst all work is checked on 
completion. 

General—The employee receives specific instructions 
only when new procedures or tasks are involved. Work is 
checked on completion. 

Limited —The employee is subject to work checks which 
are generally confined to establishing that satisfactory 
progress is being made. Work is reviewed on completion. 

Minimal—The employee is subject to final review/report 
back on work and may receive assistance with specific 
problems. 
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GRADE 1 CLERICAL ASSISTANT 
Employees in this grade perform and are accountable for 

clerical and office tasks as directed within the skill levels 
set out. They work within established routines, methods and 
procedures. Supervision is direct. 

Employees shall be graded at this level where the duties 
assigned to them by their employer require the exercise of 
any one or more of the skill levels set out below. 

(1) TECHNICAL SKILLS 
Machine Operation—Skill Level 1 
able to: 
operate telephone/intercom systems, telephone answering 

machines, facsimile machines, photocopiers, franking ma- 
chines, guillotines. 

(2) ENTERPRISE/INDUSTRY KNOWLEDGE- 
SKILL LEVEL 1 

able to: 
acquire and apply a limited knowledge of office proce- 

dures and requirements. 
(3) INFORMATION HANDLING—SKILL LEVEL 1 
able to: 

receive, sort, open, distribute incoming mail, process 
outgoing mail, receive incoming and despatch outgoing 
courier mail, deliver messages and documents to 
appropriate persons/locations; 

prepare and collate documents; 
sort and file documents/records accurately in correct 

location/sequence using an established paper based 
filing system. 

GRADE 2 CLERICAL ASSISTANT 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 1. They are responsible 
and accountable for their own work which is performed 
within established routines, methods and procedures. Super- 
vision is routine. 

Employees shall be graded at this level where the duties 
assigned to them by their employer require the exercise of 
any one or more of the skill levels set out below. 

(1) TECHNICAL SKILLS 
(i) Machine Operation—Skill Level 2 

able to: 
operate adding machines, switchboard, paging 

system, telex machine, typewriter and calculator. 
(ii) Keyboard—Typing—Skill Level 1 

able to: 
copy type at 25 words per minute with 95% 

accuracy. 
(iii) Computer—Skill Level 1 

able to: 
use knowledge of keyboard and function keys 

to enter and retrieve data through computer 
terminal. 

(2) BUSINESS/FINANCIAL—SKILL LEVEL 1 
able to: 
sort, process and record original source financial docu- 

ments (e.g. invoices, cheques, correspondence) on a daily 
basis; file in appropriate system; maintain and record petty 
cash; prepare bank deposits and do banking. 

(3) ENTERPRISE/INDUSTRY KNOWLEDGE— 
SKILL LEVEL 2 

able to: 
acquire and apply a working knowledge of office or 

sectional operating procedures and requirements; 
acquire and apply a working knowledge of the organisa- 

tion's structure and personnel in order to deal with enquiries 
at first instance, locate appropriate staff in different sections, 
relay internal information, respond to or redirect enquiries, 
greet visitors. 
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(4) INFORMATION HANDLING—SKILL LEVEL 2 
able to: 
maintain mail register and records; 
maintain established paper-based filing/records systems 

in accordance with set procedures including creating and 
indexing new files, distributing files within the organisation 
as requested, monitoring file locations; 

transcribe information into records, complete forms, take 
telephone messages. 

GRADE 3 CLERICAL OFFICER 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 2. 

They are responsible and accountable for their own work, 
which is performed within established guidelines. They 
exercise limited discretion within the range of their skill and 
knowledge. Supervision is general. 

Employees shall be graded at this level where the duties 
assigned to them by their employer requires the exercise of 
any one or more of the skill levels set out below. 

(1) TECHNICAL SKILLS 
(i) Machine Operation—Skill Level 3 

able to: 
operate computerised radio telephone equip- 

ment, micro/personal computer, printing devices 
attached to personal computer, dictaphone equip- 
ment, typewriters. 

(ii) Keyboard—Typing—SkUl Level 2 
able to: 
produce documents and correspondence using 

knowledge of standard formats, touch type at 40 
words per minute with 98% accuracy, audio type. 

(iii) Word Processing—Skill Level 1 
able to: 
use ONE software package to create, format, 

edit, proof read, correct, print and save text 
documents, e.g. standard correspondence and 
business documents. 

(iv) Computer—Skill Level 2 
able to: 
use one computer package or program to create: 
a data base file structure, or 
a spreadsheet/worksheet, or 
a graphic, or 
an accounting, payroll or personal file follow- 

ing standard procedures and use existing models 
or fields of information. 

(2) SECRETARIAL—SKILL LEVEL 1 
able to: 
take shorthand notes at 70 wpm and transcribe with 95% 

accuracy. 
(3) BUSINESS/FINANCIAL—SKILL LEVEL 2 
able to: 
maintain financial records and journals; collect and 

prepare time and wages records; prepare accounts payable 
for authorisation; respond to simple account queries from 
debtors; post transactions to ledger. 

(4) ENTERPRISE/INDUSTRY KNOWLEDGE- 
SKILL LEVEL 3 

able to: 
acquire a working knowledge of the organisation's 

products/services, functions, locations and clients; in order 
to respond to and act upon most internal/external enquiries 
in own function area. 

(5) INFORMATION HANDLING—SKILL LEVEL 3 
able to: 
use computer-based record management systems to file 

and retrieve records such as accounts, stock inventory, 
finance and personnel records, letters and documents. 
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GRADE 4—CLERICAL OFFICER 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 3. They are responsible 
and accountable for their own work, and exercise discretion 
and initiative in the organisation of work within prescribed 
limits. Supervision is limited. 

Employees shall be graded at this level where the duties 
assigned to them by their employer required the exercise of 
any one or more of the skill levels set out below. 

(1) TECHNICAL SKILLS 
(i) Keyboard—Typing—Skill Level 3 

able to: 
format complex documents including technical 

data, technical language, tables, graphs, text 
design, indexing, variable type face; produce 
documents requiring specified legal form or to 
comply with regulations or standards. 

(ii) Word Processing—Skill Level 2 
able to: 
apply functions such as Spell-check, search and 

replace, variable fonts, moving text within docu- 
ments, text columns, money columns, tables, e.g. 
to produce financial statements, printed forms; or 

apply knowledge of functions in Grade 3 using 
two software packages (word processing or com- 
puter). 

(iii) Computer—Skill Level 2 
able to: 
use TWO computer packages or programs at a 

standard equal to Grade 3 in each. 
(2) SECRETARIAL—SKILLS LEVEL 2 
able to: 
arrange travel bookings and itineraries; make appoint- 

ments; screen telephone calls; follow visitor protocol 
procedures; establish telephone contact on behalf of execu- 
tive. 

(3) BUSINESS/FINANCIAL—SKILL LEVEL 3 
able to: 
prepare summaries of income and expenditures; prepare 

banking reports; maintain wage and salary records; follow 
credit referral procedures. 

(4) ENTERPRISE/INDUSTRY KNOWLEDGE- 
SKILL LEVEL 4 

able to: 
provide detailed advice and information on the organisa- 

tion's products and services; respond to client/public/ 
supplier problems within own function area, using such 
techniques as personal interview and liaison; explain 
organisation's viewpoint to clients and appropriate persons; 
related to own function area. 

(5) INFORMATION HANDLING—SKILL LEVEL 4 
able to: 
take responsibUity for a computer based records manage- 

ment system; 
identify, access and extract information from internal 

sources. 
(6) TRAINING—SKILL LEVEL 1 
able to: 
train employees in Grades 1 and 2 by means of personal 

instruction and demonstration. 
(7) SPECIALIST SKILLS—LEVEL 1 
able to: 
acquire and use specialist vocabulary, i.e. technical, 

medical, legal within the scope of this Grade; 
maintain supplies of office requisites, e.g. stationery, 

postage stamps, courier requisites and amenities. 
apply established procedures for re-ordering stock and 

follow inventory control procedures. 

GRADE 5—ADMINISTRATIVE OFFICER 
Employees in this grade perform clerical and administra- 

tive duties using a more extensive range of skills and 
knowledge at a level higher than required in Grade 4. They 
are responsible and accountable for their own work, and may 
have limited responsibility for the work of others. They 
exercise initiative, discretion and judgement within the 
range of their skills and knowledge. Supervision is minimal. 

Employees shall be graded at this level where the duties 
assigned to them by their employer requires the exercise of 
any one or more of the skill levels set out below. 

(1) TECHNICAL SKILLS 
(i) Word processing—Skill Level 3 

able to: 
apply functions including merging across docu- 

ments, mail merging, sorting, boxes, using ONE 
software package; or 

apply knowledge of functions in Grade 4 using 
TWO software packages (Word Processing or 
Computer). 

(ii) Computer—Skill Level 4 
able to: 
use THREE computer packages or programs at 

a standard equal to Grade 3 in each; or 
use one computer package to manipulate data, 

i.e. modify fields of information, develop new 
database or spreadsheet models; or graph previ- 
ously prepared spreadsheets; or perform reconcili- 
ation. 

(2) SECRETARIAL—SKILL LEVEL 3 
able to: 
write shorthand notes at 100 wpm and transcribe at 95% 

accuracy; manage executive appointments; respond to 
invitations; organise internal meetings on behalf of execu- 
tive; establish and maintain reference lists/personal contact 
systems for executives; maintain current working and 
personal filing systems for executive. 

(3) BUSINESS/FINANCIAL—SKILL LEVEL 4 
able to: 
reconcile accounts; calculate wage and salary payments 

and allowances from records, awards/agreements; calculate 
stock valuations; prepare bank reconciliations; calculate 
costings using established formulae for all inputs and 
margins. 

Follow up unpaid accounts by telephone liaison/inter- 
view, prepare documentation on overdue accounts for senior 
officers or referral to debt recovery processes. 

(4) ENTERPRISE/INDUSTRY KNOWLEDGE- 
SKILL LEVEL 5 

able to: 
apply detailed knowledge of enterprise operations and 

structures and a basic knowledge of the industry or field of 
interest in which the organisation operates to complex 
issues/arrangements in such areas as consumer/client serv- 
ices, special products/service knowledge, production and 
planning schedules, material supply, transport/freight ar- 
rangements. 

(5) INFORMATION HANDLING—SKILL LEVEL 5 
able to: 
create new forms of files and records as required using 

computer-based records systems. 
access, identify, and extract information as required from 

external sources, e.g. databases, libraries, local authorities; 
maintain subscriptions for required technical, trade and 

other publication systems, maintain circulation, indexing 
and filing systems for publications; review/close files, 
archive files. 

(6) TRAINING—SKILL LEVEL 2 
able to: train employees in Grades 3 and 4 by means of 

personal instruction and demonstration. 
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(7) SPECIALIST SKILLS—SKILL LEVEL 2 
able to: 
apply knowledge of export and customs documentation 

requirements and procedures; 
apply knowledge of separate relevant industrial award 

rates of pay and conditions, occupational health and safety 
requirements. 

liaise with suppliers, investigate price and source market 
for economic and timely procurement, assist in determining 
economic quantities within established guidelines. 

(8) SUPERVISORY—SKILL LEVEL 1 
able to: 
allocate work tasks to individuals, check work progress 

and correct errors. 

GRADE 6—ADMINISTRATIVE OFFICER 
Employees in this grade perform clerical and administra- 

tive duties using a more extensive range of skills and 
knowledge at a level higher than required in Grade 5. They 
are responsible and accountable for their own work, and may 
have limited responsibility for the work of a section or unit. 
They exercise initiative, discretion and judgement within the 
range of their skills and knowledge. Supervision is by means 
of reporting to more senior officers as required. 

Employees shall be graded at this level where the duties 
assigned to them by their employer require the exercise of 
any one or more of the skill levels set out below. 
. (1) TECHNICAL SKILLS 

(i) Word Processing—Skill Level 4 
able to: 
use functions such as moving columns, Macros, 

Maths functions, creating booklet or report format 
on ONE software package; or 

apply knowledge of functions in Grade 5 using 
TWO software packages (Word processing or 
Computer). 

(ii) Computer—Skill Level 5 
able to: 
use TWO computer packages or programs to a 

standard equal to Grade 5 in each; or 
assist in operating a small mainframe computer, 

or mini computer by operating a help desk, 
running and monitoring batch jobs and performing 
regular back-ups and restores; or 

assist in overseeing a small P C network system 
of up to 20 P C's. 

(iii) Secretarial—Skill Level 4 
able to: 
write shorthand notes at 120 wpm and tran- 

scribe at 95% accuracy; attend executive/organ- 
isational meetings and take minutes; answer 
executive correspondence from verbal or rough 
handwritten instructions; organise teleconfer- 
ences. 

(2) BUSINESS/FINANCIAL-SKILL LEVEL 5 
able to: 
prepare a trial balance; prepare financial/tax schedules; 

determine costings by calculating input costs and margins; 
complete wage and salary payments, tax, superannuation 
and other deductions and transfer payments for authorisa- 
tion. 

Apply detaded knowledge of organisation's credit terms 
to new accounts and to following up significant debtors, 
prepare periodic debtors' statements. 

(3) ENTERPRISE/INDUSTRY KNOWLEDGE- 
SKILL LEVEL 6 

able to: 
apply knowledge of the organisation's objectives, per- 

formance, projected areas of growth, product trends; and 
general industry conditions e.g. knowledge of competitors 
and major clients market structure in the performance of 
own responsibilities. 

(4) INFORMATION HANDLING—SKILL LEVEL 6 
able to: 
establish new paper based/manual filing records systems 

for the enterprise; assist in separate undertaking research 
(locate/solicit, summarise/extract and interpret information) 
related to function area; 

compose original business correspondence from minimal 
instructions. 

(5) TRAINING—SKILL LEVEL 3 
able to: 
train employees in Grade 5 by means of personal 

instruction and demonstration. 
(6) SPECIALIST SKILLS—SKILL LEVEL 3 
able to: 
apply working knowledge of industrial/employment law, 

equal opportunity, accident make-up pay, workers' compen- 
sation claims procedures, superannuation requirements, and 
customs laws and regulations to overseas sales and ordering; 

apply a detailed knowledge of inventory/stock require- 
ments to obtain competitive quotations and initiate purchas- 
ing. 

(7) SUPERVISORY—SKILL LEVEL 2 
able to: 
resolve operational problems for staff in lower grades; 

co-ordinate work flow within a section or unit, and counsel 
and advise staff who are under routine supervision. 

GRADE 7—ADMINISTRATIVE OFFICER 
Employees in this grade perform clerical and administra- 

tive duties using a more extensive range of skills and 
knowledge at a level higher than required in Grade 6. They 
are responsible and accountable for their own work, and may 
have limited responsibility for the unit/section under their 
supervision. They exercise initiative, discretion and judge- 
ment within the range of their skills and knowledge. 
Supervision is by means of reporting to more senior officers 
as required. 

Employees shall be graded at this level where the duties 
assigned to them by their employer require the exercise of 
any one or more of the skill levels set out below. 

(1) TECHNICAL SKILLS 
(i) Work processing—Skill level 5 

able to: 
use all preceding work processing functions and 

integrate work processing and computer packages 
to produce complex text and data documents; 

apply knowledge to Desk Top Publishing to 
integrate documents and select style sheets appro- 
priate to final presentation; 

determine all document production design 
needs without instruction. 

(ii) Computer—Skill Level 6 
able to: 
use and integrate a variety of computer pack- 

ages; or 
evaluate and determine optimum software solu- 

tions (using existing packages or programs); or 
use MACRO function in a package or program; 
operate a small mainframe computer or mini 

computer, including operating the console, load- 
ing/unloading tapes, disks, printers, batching, 
identifying problems and taking appropriate ac- 
tion to rectify them; or 

oversee a small P C network system of up to 20 
PC's 

(iii) Secretarial—Skill Level 5 
able to: 
arrange conferences and external meetings 

including venues, agendas, documentation, audio- 
visual requirements, catering, transport and ac- 
commodation; originate executive correspon- 
dence; assist executive in preparing, attending and 



following up appointments, interview, meetings, 
etc; assume responsibility for designated areas of 
executive's work, on delegated authority. 

(2) BUSINESS/FINANCIAL—SKILL LEVEL 6 
able to; 
assist in preparing—budgets, cashflow records, balance 

sheets, trading accounts, cash management analysis, FBT 
and company tax requirements; 

administer individual executive salary packages, travel 
expenses and allowances, company transport; 

administer specialised salary payroll requirements, e.g. 
Eligible Termination Payments, Superannuation Trust Deed 
Requirements, redundancy calculations, Maintenance Sup- 
port Scheme, etc. 

assist in financial forecasting; 
interpret financial information and prepare reports for 

senior management relevant to own area of responsibility; 
finalise quotations or costings by applying a detailed 

knowledge of variable inputs, margins, market conditions, 
supply and delivery arrangements. 

(3) ENTERPRISE/INDUSTRY KNOWLEDGE— 
SKILL LEVEL 7 

able to: 
assist in developing policy or new products and services 

to meet changing market or other circumstances; identify 
and assess internal and external factors impacting on 
production and service delivery; identify future trends. 

(4) TRAINING—SKILL LEVEL 4 
able to: 
assist in the delivery of training courses and apply a 

knowledge of training materials and aids; 
train employees (where appropriate) in Grade 5 by means 

of personal instruction and demonstration. 

(5) SPECIALIST SKILLS—SKILL LEVEL 4 
able to: 
use knowledge of basic statistics to interpret data from 

spread sheets, statistical tables, graphs and frequency tables 
using tools such as mean, mode, median variation, etc. 

apply knowledge of exchange rate fluctuations in areas of 
functional responsibility; 

apply working knowledge of legal requirements e.g. 
personal income tax and company tax law, credit law, 
company law, contract law, environmental regulation. 

assume responsibility for worker' compensation claims 
management, insurance and disputed claims. 

apply detailed knowledge of customs regulations, duty, 
quotas, bond, quarantine relevant to organisation's import/ 
export activities, settle agents' commissions. 

prepare documentation/specifications for calling of ten- 
ders for authorisation; arrange letters of credit; insurance; 
monitor specifications for despatch/delivery, and resolve 
claims/disputes. 

apply knowledge of another culture or language in the 
exercise of the job. 

(6) SUPERVISORY—SKILL LEVEL 3 
able to: 
plan and organise work priorities of a unit or section; 

reschedule work loads as necessary and resolve operational 
problems for unit or section; monitor work quality of those 
supervised; use observations, diagnosis and intervention 
skills to ensure unit.section meets objectives; organise and 
chair necessary work meetings/conferences; assist in plan- 
ning future sectional/office organisational resources and 
equipment needs. 

APPENDIX C 
Clerks (Timber) Award & Applications No. 1579C 

Clerks; (Wholesale & Retail Establishments) Award No. 38 of 1947 1584D of 1989 
Classification Structure, Description, Criteria and Indicative Tasks Employer Proposal 

PREAMBLE. The following classifications specify skill and training standards and broad areas of work at each level. 
Employees are to be placed at classification levels commensurate with the level and range of skill held by the employee and 

required to be performed by the employer. 

Level of 
Relativity 

1(b) 89.3% 

Trainee, first 3 to 4 
months 

Trainee, after 3 to 
4 months 

Competent Opera- 
tive Require 6 
months on the job 
training for profi- 
ciency 

Advanced Operative 
Require 6 months on 
the job training for 
proficiency: my hold 
a relevant certificate 

Skilled Autono- 
mous Worker Re- 
quires a minimum 
of 12 months on 
the job training for 
proficiency 

Advanced Skilled 
Autonomous 
Worker Requires 
two or more years 
clerical experience 

Description The employee has 
no previous rele- 
vant experience 
and undergoes in- 
duction, estab- 
lishes woric orien- 
tation and per- 
fotms basic, rou- 
tine tasks under di- 
rect supervision. 

Progressively, the 
work being under- 
taken after 3/4 
months structural 
training will be 
work above and 
beyond the trainee 
level. The work is 
still being done 
under supervision. 
A person with pre- 
vious clerical ex- 
perience but not 
enterprise knowl- 
edge may com- 
mence at this level 
in which case in- 
duction training 
will have to be un- 
dertaken. After 6 
months "on the 
job" experience 
and training sub- 
ject to being as- 
sessed as compe- 
tent, a retail clerks 
level 1 will pro- 
gress to a grade 
2 (a) cleric. 

Clerics at this level 
will have achieved 
the range of woric 
skills and enterprise 
knowledge to be able 
to competently per- 
form proceduralised 
tasks within accepted 
enterprise policies 
and procedures. Su- 
pervision will be 
general, not requir- 
tng detailed instmc- 
tion. 
e Progress checking 

and instmction 
may be required 
by a supervisor 
prior to a final 
check. 

• The relevant expe- 
rience and knowl- 
edge of the activi- 
ties (business) of 
an organisation 
will have been 
achieved. 

• A position at this 
level will have the 
opportunity for in- 
itiative and some 
judgement. 

A progressive devel- 
opment of skills and 
enterprise knowl- 
edge over and above 
that expected of a 
Grade 2 (a). 
The supervision will 
be general and in 
most instances less 
than that required for 
a Grade 2 (a). Signif- 
icant autonomy. 

The employee at 
this level is re- 
quired to have the 
knowledge, skills 
and demonstrative 
capacity for self di- 
rected application 
(including the se- 
lection of appropri- 
ate techniques and 
equipment) and to 
perform tasks of 
some complexity. 
Supervision is min- 
imal. 

The employee at 
this level has 
highly developed 
knowledge, skill 
and capacity for 
self directed appli- 
cation (including 
the selection and 
use of appropriate 
techniques and 
equipment). The 
employee is re- 
quired to perform 
complex tasks in- 
volving substantial 
theoretical knowl- 
edge and motor 
skills and may per- 
form complex 
tasks without su- 
pervision. 

09905—2 



Relativity 

Trainee, first 3 to 4 
months 

Trainee, after 3 to 
4 months 

Competent Opera- 
tive Require 6 
months on the job 
training for profi- 
ciency 

Advanced Operative 
Require 6 months on 
the job training for 
proficiency; my hold 
a relevant certificate 

Skilled Autono- 
mous Worker Re- 
quires a minimum 
of 12 months on 
the job training for 
proficiency 

Advanced Skilled 
Autonomous 
Worker Requires 
two or more years 
clerical experience 

Indicative Tasks 
Note: The tasks 
listed are not ex- 
clusive, and are 
described in 
order to assist in 
the classification 
of employees at 
each skill level. 

The employee un- 
dergoes general in- 
duction into 
workplace/em- 
ployer orientation, 
company opera- 
tions, health and 
safety require- 
ments etc, and de- 
velops a basic 
knowledge in the 
following areas: 
o mail room pro- 

cedures, 
o photocopying, 
o filing. 
o document man- 

agement. 

Induction. 
The employee has 
an established 
work orientation 
and commences 
tasks in the fol- 
lowing areas: 
o Entry/retrieval 

of basic com- 
puter data. 

» Simple typing 
duties at 30 
wpm or less, 

o Transcription of 
information into 
recotds. 

a Dealing with 
enquiries at the 
first instance. 

8 Respond to and 
act upon enquir- 
ies. 

8 Greet visitors. 

Depending on the 
employers type of 
business and work 
requirements the em- 
ployee undertakes 
tasks in the following 
areas: 
8 Accounting Re- 

lated - verifica- 
tions, checking of 
payroll records 
and time sheets. 

8 General Office 
Administrative - 
Docket/file opera- 
tion (creation/re- 
trieval); check and 
ordering: adminis- 
trative/business re- 
cords; updating 
personnel records; 
inventory control. 

8 Reception/Switch- 
board, receive/ 
transfer of phone 
calls; use of vari- 
ous types of 
switchboard eg. 
computerised, 
PABX, manual. 

8 Sales - control of 
inventory items, 
taking and input of 
orders, record 
keeping. 

8 Despatch-prepara- 
tion of goods doc- 
umentation for re- 
ceipt and des- 
patch; input and 
check price and in- 
ventory details; 
checking despatch 
notes, goods re- 
ceived dockets. 

8 Keyboard opera- 
tion (eg Word 
Processing/Typ- 
inp/Computer Ter- 
minals) -process- 
ing of data to pre- 
scribed program- 
mes/procedures/ 
formats. Short- 
hand/typing/steno- 
graphic duties. 

® Accounts payable 

Employees at this 
level may be re- 
quired to undertake 
all the tasks in 2(a) 
more complex tasks 
in the following 
areas: 
• The operation of 

more than 1 soft- 
ware package. 

8 The processing/re- 
cording of incom- 
ing/outgoing in- 
voices and che- 
ques. 

8 Screening of tele- 
phone calls. 

8 Provision of infor- 
mation and advice 
on the organisa- 
tion products and 
services. 

8 Preparation of 
banking state- 
ments. 

8 Maintaining wage 
and salary records. 

8 Posting journals to 
ledger. 

8 Maintain office 
supplies. 

The employee at 
this level may be 
required to per- 
form tasks de- 
scribed and requir- 
ing the following: 
8 High public pro- 

file contact, in- 
terpersonal 
skills. 

8 Performance 
across a range of 
clerical func- 
tions on a relief 
basis for Levels 
1-3. 

8 Requirement to 
have a knowl- 
edge of a spe- 
cific function of 
the employer's 
business in a 
specialist role, 
eg. Cashier, 
Credit Control, 
Payroll, Purchas- 
ing, Accounts, 
Customer Serv- 
ice. 

8 Support role to a 
small wotk 
group or busi- 
ness requiring 
performance of 
multi-clerical 
functions at the 
specialist level 
includingmanip- 
ulative, account- 
ing and adminis- 
trative, such 
multiple func- 
tions may in- 
clude the follow- 
ing, eg: 
8 typing/word 

processing. 
8 operating 

petty cash im- 
prest. 

8 arranging 
travel/accom- 
modation 
bookings. 

8 secretarial. 

The employee at 
this level may be 
required to per- 
form tasks related 
to: 
8 Responsibility 

for an specific 
organisation ac- 
tivity/function 
in requiring the 
use of any or all 
of the following; 
discretion initia- 
tive and analyti- 
cal skills in ful- 
filling policy re- 
quirements. 

8 Active input into 
the development 
of procedures 
for the operation 
of the business 
or work areas 
concerned. 

8 Functions may 
include: credit 
control, book- 
keeping, spon- 
sorship, cus- 
tomer services, 
purchasing, pro- 
fessional/techni- 
cal support serv- 
ices. 

8 Allocate work to 
and supervise 
others with re- 
sponsibility for 
workload and 
processes 

8 An employee 
performing a su- 
pervisory role 
would normally 
be expected to 
perform their 
own tasks 
within that spe- 
cialist function 
or group. 

8 This level would 
include the em- 
ployee provid- 
ing a specialist 
secretarial sup- 
port role to an 
organisation's 
Chief Executive 
Officer or Man- 
agement Team. 

8 Apply knowl- 
edge of the or- 
ganisation's 
goals, product 
trends or pro- 
jected areas of 
growth. 

8 Post transactions 
to ledger and 
prepare a trial 
balance. 

Clerk Grade 5 

Criteria 

Relativity 110% 
(Metal and Engineering C8) 

A highly experienced clerical worker who may operate 
independently in specialised areas and who carries signifi- 
cant responsibilities in the enterprise. 

Description 
The employee at this level is required to have at least the 

level of knowledge and skill of a Grade 4 employee, and in 
addition is required to carry a significantly higher level of 

responsibility for the performance of clerical tasks. The 
employee is subject to general supervision only and 
exercises considerable autonomy. 

Indicative Tasks 
The employee at this level may be required to perform 

tasks related to: 
• The administration of a business or group of 

businesses including the operation and co-ordina- 
tion of computer systems, financial and budgeting 
requirements, supervisory and training functions 
and the utilisation of resources. 



• The development and implementation of proce- 
dures and planning associated with the operation 
of the business. 

• The provision of training in conjunction with 
supervisors and trainers. 

• The provision of guidance and assistance to other 
clerical grades. 

National Training Board Competency Level 5 
"The person has an established work orientation, and the 

knowledge, skills and demonstrated capacity for self- 
directed application including the selection and use of 
appropriate techniques and equipment required to perform 
tasks involving independent use of a high degree of technical 
or applied theoretical knowledge, possibly in combination 
with developed motor skills. May undertake limited crea- 
tive, planning, design or supervisory functions. 

This level corresponds to a competent administrator, 
specialist, technician or paraprofessional. 

Current courses of formal vocational education and 
training available to assist in preparing for employment at 
this level generally are those leading to an advanced 
certificate. In some states or occupations existing associate 
diplomas, diplomas or their equivalent may apply." 

APPENDIX D—EMPLOYER PROPOSED STRUCTURE 
CLERKS (COMMERCIAL SOCIAL AND PROFES- 

SIONAL SERVICES) AWARD 
Application No. 1583D of 1989 

Clerical Employee Grade 1 
Adult: Step 1 MRA 86% 

Step 2 MRA 89.3% 
Juniors: at 17 years 60% Grade 1 

at 18 years 70% 
at 19 years 80% 
at 20 years 90% 

Clerical Employee Grade 1 
Contemplates entry into the clerical occupation without 

significant clerical experience. 
Contemplates direct supervision for all tasks. 
Contemplates at Step 1 being trained in and able to learn 

and perform all basic level clerical duties including:— 
• operation of facsimile/photocopier/ffanking ma- 

chine 
• enter and retrieve basic computer data 
• distribution of documents 
• operate switchboard 

Contemplates at Step 2 having satisfied the employer that 
the person is fully work orientated and has acquired the 
skills to carry out the lower level of clerical tasks including 
the use of office machines as required and basic keyboard 
and communications facilities and includes:— 

• respond to and act upon enquiries 
® processing of accounts/costings/orders/receival 

and despatch. 

Clerical Employee Grade 2 
Adult: Step 1 

Step 2 
Juniors: at 18 years 

at 19 years 
at 20 years 

Clerical Employee Grade 2 
Contemplates at Step 1 at least 12 months at Clerical 

Employee Grade 1, Step 2 or at least the achievement of 
equivalent skill levels and experience. 

Contemplates general supervision in the performance of 
tasks. 
Contemplates at Step 1, the performance of clerical tasks 
and the exercise of relevant skills of a general clerk or a 
standard clerical operator including:— 

• Word Processing/data entry and retrieval 
• taking and input of orders 
• preparation of documentation for goods receival 

and despatch 
• allocation and distribution of documentation/ 

communication. 
Contemplates at Step 2 having satisfied the requirements 

and achieved the skill levels required to carry out all 
allocated tasks of a general clerk within an organisation in 
a competent manner, or a specialist clerical operator having 
achieved the skill level necessary to operate:— 

• work processing or data entry/retrieval facility to 
its fullest capacity as required 

• software packages to create and/or operate data- 
base or spreadsheet 

• the maintenance of payroll records 

Clerical Employee Grade 3 
Adult: Step 1 MRA 100% 

Step 2 MRA 102% 
Juniors: at 19 years 80% Grade 3 

at 20 years 90% 
Clerical Employee Grade 3 

Contemplates at least 12 months at Clerical Employee 
Grade 2 Step 2 or at least the achievement of equivalent skill 
levels and experience. 

Contemplates being able to work without supervision but 
is responsible to a senior person. 

Contemplates at Step 1 the use of skills and the 
performance of a clerical function expected of a supervisor 
clerk or a highly competent specialist clerical operator and 
includes such duties as:— 

• detailed knowledge of specialist function ie 
payroll, purchasing, credit control 

• multi-clerical functions ie work processing, secre- 
tarial, administrative tasks 

• high interpersonal skills 
• Contemplates at Step 1 progress towards a relevant 
qualification or training requiring at least 1 year of post 
secondary education, or company training to an equivalent 
level. 

Contemplates at Step 2 having fully satisfied the 
employers requirements that the optimum skill levels have 
been achieved to enable the employee to carry out all clerical 
functions associated with the employee's position in a 
highly effective manner. 

Contemplates at Step 2 the employee is able to assist in 
the training and supervision of lower grade employees. 

Contemplates at Step 2 the completion of a relevant 
qualification or training requiring at least 1 year of post 
secondary education, or company training to an equivalent 
level. 
Note: 

(a) Progression from grade to grade is by promotion 
or by reclassification only. 

(b) Progression between the steps in a grade is 
expected to occur after not more than 12 months 
unless the criteria for progression is not satisfied. 

The employer shall advise an employee in such 
cases of the reasons for non-progression and shall 
outline the requirements necessary to achieve 
progression. 

MRA 92.4% 
MRA 96.2% 
70% Grade 2 
80% 
90% 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunning Bros. Limited and Others. 
No. 1579C, 1583C and 1584D of 1989 (R2). 

Clerks (Timber) Award No. 61 of 1947. 
Clerks (Commercial, Social and Professional Services) 

Award No. 14 of 1972. 
Clerks' (Wholesale & Retail Establishments) Award No. 38 

of 1947. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

18 January 1993. 
Supplementary Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. In our Reasons for 
Decision which issued on 21 December, 1992, the Commis- 
sion in Court Session noted: 

"It was strongly argued by the employers that an 
employee fresh from the school system could not be 
valued as highly as one who had some years of on the 
job training. Now the classification structure, to a large 
extent, addresses that concern and allows for a proper 
assessment of the work value by reference to the skills 
actually exercised whatever the age of the clerk. Some 
concession should be made to the employers' percep- 
tion of a need for maturity in the workplace; we invite 
the parties to suggest a discounted wage rate which 
might be applied to these new award rates for clerks 
at age sixteen and seventeen." 

(Refer to Decision at p. 38). 
However, it was the case that rates of pay for junior 

employees was not an issue when the applications for the 
determination of the Key Minimum Classification points 
were before the Commission. In the light of the above 
observation and the form of the Minutes of Proposed Order 
prepared by the Commission which deleted wage rates for 
a number of junior employees, the Respondents to these 
applications requested that the matters be reopened in order 
that the opportunity be afforded them to argue junior rates 
under each of the awards. That course was entirely 
appropriate given that the Commission in Court Session is 
not functus offico and bearing in mind its duty pursuant to 
Section 26(3) of the Act. However, the Applicant Union was 
forthright in acknowledging that junior rates were not the 
subject of submissions in the claims for the determination 
of the Key Minimum Classification points. The Union did 
not seek to pursue the matters under these applications. 
Indeed, it acknowledged that those rates were not now in 
issue. 

On the basis of that, the Commission in Court Session is 
no longer required to address the applications to reopen the 
hearing in these applications except to the extent that the 
competency based classifications and related wage rates 
which have been determined render the presently prescribed 
formula for the determination of junior wage rates inopera- 
ble. The parties have now informed us that until such time 
as a future review of junior rates is conducted, they are 
agreed that this matter should be finalised by continuing the 
concept of age based junior wage rates expressed in the 
current percentage terms, but now related to whichever adult 
classification and incremental scale is relevant. Such is a 
reasonable solution which the Commission in Court Session 
approves. 

Each of the parties has submitted alternative draft orders 
which include matters they will seek to address at a 
Speaking to the Minutes. It is apparent that a number of the 
matters identified therein either arise as appropriate conse- 
quential amendments to the awards or, as the parties' 
preferred format. We are therefore of the view that those 
which complement the intent of our primary reasons for 
decision should, in essence, be given effect. 

Amended Minutes of Proposed Orders have been drafted 
to include the foregoing. These are issued for consideration 
by the parties. These Amended Minutes do not seek to 
address, and therefore do not in any way dispose of, all 
matters foreshadowed by the parties when the Speaking to 
the Minutes of Orders which issued previously were 
adjourned. 

Appearances: Mr W. Smith and with him Mr R. Dhue 
appeared on behalf of the Applicant Union. 

Ms R.D. Dight appeared on behalf of the Respondents to 
the Clerks' (Wholesale and Retail Establishments Award). 

Mr P.O. Brunner appeared on behalf of the Respondents 
to the Clerks (Timber) Award and the Clerks (Commercial, 
Social and Professional Services) Award. 

Mr D.M. Jones appeared on behalf of the Chamber of 
Commerce and Industry of Western Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunning Bros. Limited and Others. 
No. 1579C, 1583C and 1584D of 1989 (R2). 

Clerks (Timber) Award No. 61 of 1947. 
Clerks (Commercial, Social and Professional Services) 

Award No. 14 of 1972. 
Clerks' (Wholesale & Retail Establishments) Award No. 38 

of 1947. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

3 February 1993. 
Supplementary Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. 

When the Commission in Court Session reconvened on 
18 January, 1993 to confirm the Amended Minutes of 
Proposed Orders, Respondents to each award prevailed upon 
us to reassess the operative date for the implementation of 
the classification structure. It was submitted that given the 
common rule application of the Awards and the time of year, 
particularly for the retail industry, the logistics of reviewing 
all clerical positions under the new classification structure 
gave Respondents cause for concern. The Union responded 
positively to an initiative to adjourn proceedings so that 
further discussions could take place between the parties on 
this matter and other issues associated with the implementa- 
tion of the new structure. Those discussions took place 
before a member of this Bench and on 28 January, 1993 the 
Commission in Court Session was informed of a proposal, 
agreed to by the parties, for the new classification structure 
to be trialled and implemented. 

The Commission in Court Session acceded to the 
submissions presented by the parties to effectively re-open 
proceedings so that consideration could be given to their 
proposed agreement. The Orders which now issue establish, 
on an interim basis, the facUity to trial the new classification 
structure in specific enterprises prior to its general applica- 
tion under each award. The Orders which will finally 
dispose of these applications will be programmed to have 
effect through arrangements for payments tied to the first 
pay period commencing on or after the 1st day of June, 1993. 
These applications remain open pending completion of the 
programme detailed under the parties agreed interim 
arrangements. These arrangements are formalised in Orders 
(Interim) which will have effect during the trial period. 

Appearances:Mr R. Dhue on behalf of the Applicant 
Union. Mr P.O. Brunner on behalf of the Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch. 
and 

Bunning Bros Ltd and Others. 
No. 1579C of 1989(R2). 
Clerks (Timber) Award. 

No. 61 of 1947. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

5 February 1993. 
Order (Interim). 

HAVING heard Mr R. Dhue on behalf of the Applicant and 
Mr P.G. Brunner on behalf of the Respondents on the 28th 
day of January 1993, and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That for the purposes of these orders, "the 
parties" shall mean the employers and the Union 
represented in the proceedings which led to the 
making of these orders. 

(2) That the classification structure described in the 
Amended Minutes of Proposed Order, No. 1579C 
of 1989(R2) issued on the 18th day of January, 
1993 shall, subject to the following orders, be 
implemented and tested on a trial basis. 

(3) That the parties shall jointly compile a list of 
enterprises, from enterprises willing to participate, 
at which locations the classification structure, 
subject to the following orders, shall be tested. 

(4) That a copy of the list of enterprises established 
pursuant to (3) hereof, shall be lodged with the 
Commission in Court Session within 7 working 
days from the date of this Interim Order. 

(5) That before commencing a testing of the structure, 
the parties— 

(a) are to make their agreed changes to the 
classification descriptors for the sole purpose 
of clarity and ease of implementation, which 
do not seek to alter the skill levels in each 
grade; and 

(b) shall jointly produce a brief document to 
guide the parties by providing a step-by-step 
approach to grading employees within the 
classification structure; and 

(c) shall submit to the Commission in Court 
Session copies of the documentation pre- 
pared pursuant to (a) and (b) hereof; and 

(d) The steps outlined in (a), (b) and (c) shall be 
completed no later than the 20th day of 
February, 1993. 

(6) That no later than the 20th day of February, 1993 
the parties shall report back to the Commission in 
Court Session on the matters set out in (5) hereof. 

(7) That each fortnight following the 20th day of 
February, 1993 and completed before the 16th day 
April 1993, the parties shall provide a joint written 
report to the Commission in Court Session 
indicating the progress with implementation and 
conduct of the classification structure testing. 

(8) (a) That the testing of the classification structure 
shall continue until the 16th day of April, 
1993 during which period the parties shall 
consider and discuss— 

(i) the process used by employers in grad- 
ing employees; 

(ii) the problems encountered in grading 
employees; and 

(iii) disputed gradings; 

(b) From these discussions the parties shall 
identify any further adjustments to the classi- 
fication structure that may be required to 
assist its common rule implementation; 

(c) The testing period shall also be used to 
identify skills which exceed level 3, to assist 
the parties to reach agreement on any 
additional grades. 

(9) That no later than the 17th day of April, 1993 the 
parties shall be prepared to attend the Commission 
in Court Session and report upon the results of the 
trial. 

(10) That if upon the completion of the trial the parties 
are of the view that the described classification 
structure should be altered, and they are agreed on 
the form and substance thereof, they shall, as soon 
as reasonably practical thereafter, provide to the 
Commission in Court Session for its considera- 
tion, the draft of a proposed order to give effect 
thereto. 

(11) That notwithstanding an Order amending the 
Clerks (Timber) Award may not issue on or before 
the 1st day of June 1993, such Order shall, when 
issued, contain an Order directing that the provi- 
sions contained therein operate as follows— 

(a) where the increase to an employee is 3% or 
less, such increase is to be paid in full from 
the beginning of the first pay period com- 
mencing on or after the 1 st day of June, 1993; 

(b) where the increase to an employee is more 
than 3%, but 6% or less, such increase shall 
be paid in two equal instalments the first 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 
1993 and the second from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993; 

(c) where the increase to an employee is more 
than 6%, but 9% or less, such increase shall 
be paid in three equal instalments the first 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 
1993, and the second from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993, and the third 
from the beginning of the first pay period 
commencing on or after the 1st day of 
December, 1993; 

(d) where the increase to an employee is greater 
than 9%, such increase shall be paid quarterly 
in four equal instalments, the first being from 
the beginning of the first pay period com- 
mencing on or after the 1st day of June, 1993; 

By The Commission In Court Session. 

(Sgd.) W.S. COLEMAN, 
L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch 

HPC Pty Ltd and Others. 

No. 1583C of 1989(R2). 

Clerks (Commercial, Social and Professional Services) 
Award No. 14 of 1972. 

COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

5 February 1993. 
Order (Interim). 

HAVING heard Mr R. Dhue on behalf of the Applicant and 
Mr P.G. Brunner on behalf of the Respondents on the 28th 
day of January, 1993, and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That for the purposes of these orders, "the 
parties" shaU mean the employers and the Union 
represented in the proceedings which led to the 
making of these orders. 

(2) That the classification structure described in the 
Amended Minutes of Proposed Order, No. 1583C 
of 1989(R2) issued on the 18th day of January, 
1993 shall, subject to the following orders, be 
implemented and tested on a trial basis. 

(3) That the parties shall jointly compile a list of 
enterprises, from enterprises willing to participate, 
at which locations the classification structure, 
subject to the following orders, shall be tested. 

(4) That a copy of the list of enterprises established 
pursuant to (3) hereof, shall be lodged with the 
Commission in Court Session within 7 working 
days from the date of this Interim Order. 

(5) That before commencing a testing of the structure, 
the parties— 

(a) are to make their agreed changes to the 
classification descriptors for the sole purpose 
of clarity and ease of implementation, which 
do not seek to alter the skill levels in each 
grade; and 

(b) shall jointly produce a brief document to 
guide the parties by providing a step-by-step 
approach to grading employees within the 
classification structure; and 

(c) shall submit to the Commission in Court 
Session copies of the documentation pre- 
pared pursuant to (a) and (b) hereof; and 

(d) The steps outlined in (a), (b) and (c) shall be 
completed no later than the 20th day of 
February, 1993. 

(6) That no later than the 20th day of February, 1993 
the parties shall report back to the Commission in 
Court Session on the matters set out in (5) hereof. 

(7) That each fortnight following the 20th day of 
February, 1993 and completed before the 16th day 
April 1993, the parties shall provide a joint written 
report to the Commission in Court Session 
indicating the progress with implementation and 
conduct of the classification structure testing. 

(8) (a) That the testing of the classification structure 
shall continue until the 16th day of April, 
1993 during which period the parties shall 
consider and discuss— 

(i) the process used by employers in grad- 
ing employees; 

(ii) the problems encountered in grading 
employees; and 

(iii) disputed gradings; 

(b) From these discussions the parties shall 
identify any further adjustments to the classi- 
fication structure that may be required to 
assist its common rule implementation; 

(c) The testing period shall also be used to 
identify skills which exceed level 3, to assist 
the parties to reach agreement on any 
additional grades. 

(9) That no later than the 17th day of April, 1993 the 
parties shall be prepared to attend the Commission 
in Court Session and report upon the results of the 
trial. 

(10) That if upon the completion of the trial the parties 
are of the view that the described classification 
structure should be altered, and they are agreed on 
the form and substance thereof, they shall, as soon 
as reasonably practical thereafter, provide to the 
Commission in Court Session for its considera- 
tion, the draft of a proposed order to give effect 
thereto. 

(11) That notwithstanding an Order amending the 
Clerks (Commercial, Social and Professional 
Services) Award may not issue on or before the 
1st day of June 1993, such Order shall, when 
issued, contain an Order directing that the provi- 
sions contained therein operate as follows— 

(a) where the increase to an employee is 3% or 
less, such increase is to be paid in full from 
the beginning of the first pay period com- 
mencing on or after the 1st day of June, 1993; 

(b) where the increase to an employee is more 
than 3%, but 6% or less, such increase shall 
be paid in two equal instalments the first 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 
1993 and the second from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993; 

(c) where the increase to an employee is more 
than 6%, but 9% or less, such increase shall 
be paid in three equal instalments the first 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 
1993, and the second from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993, and the third 
from the beginning of the first pay period 
commencing on or after the 1st day of 
December, 1993; 

(d) where the increase to an employee is greater 
than 9%, such increase shall be paid quarterly 
in four equal instalments, the first being from 
the beginning of the first pay period com- 
mencing on or after the 1st day of June, 1993; 

By The Commission In Court Session. 

(Sgd.) W.S. COLEMAN, 
L.S.] Chief Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch. 

and 

Boans Ltd and Others. 

No. 1584D of 1989(R2). 

Clerks' (Wholesale & Retail Establishments) Award No. 38 
of 1947. 

COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

5 February 1993. 

Order (Interim). 

HAVING heard Mr R. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents on the 28 th day 
of January, 1993, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

(1) That for the purposes of these orders, "the 
parties" shall mean the employers and the Union 
represented in the proceedings which led to the 
making of these orders. 

(2) That the classification structure described in the 
Amended Minutes of Proposed Order, No. 1584D 
of 1989(R2) issued on the 18th day of January, 
1993 shall, subject to the following orders, be 
implemented and tested on a trial basis. 

(3) That the parties shall jointly compile a list of 
enterprises, from enterprises willing to participate, 
at which locations the classification structure, 
subject to the following orders, shall be tested. 

(4) That a copy of the list of enterprises established 
pursuant to (3) hereof, shall be lodged with the 
Commission in Court Session within 7 working 
days from the date of this Interim Order. 

(5) That before commencing a testing of the structure, 
the parties— 

(a) are to make their agreed changes to the 
classification descriptors for the sole purpose 
of clarity and ease of implementation, which 
do not seek to alter the skill levels in each 
grade; and 

(b) shall jointly produce a brief document to 
guide the parties by providing a step-by-step 

|# approach to grading employees within the 
* classification structure; and 

(c) shall submit to the Commission in Court 
Session copies of the documentation pre- 
pared pursuant to (a) and (b) hereof; and 

(d) The steps outlined in (a), (b) and (c) shall be 
completed no later than the 20th day of 
February, 1993. 

(6) That no later than the 20th day of Februap', 1993 
the parties shall report back to the Commission in 
Court Session on the matters set out in (5) hereof. 

(7) That each fortnight following the 20th day of 
February, 1993 and completed before the 16th day 
April 1993, the parties shall provide ajoint written 
report to the Commission in Court Session 
indicating the progress with implementation and 
conduct of the classification structure testing. 

(8) (a) That the testing of the classification structure 
shall continue until the 16th day of April, 
1993 during which period the parties shall 
consider and discuss— 

(i) the process used by employers in grad- 
ing employees; 

(ii) the problems encountered in grading 
employees; and 

(iii) disputed gradings; 
(b) From these discussions the parties shall 

identify any further adjustments to the classi- 
fication structure that may be required to 
assist its common rule implementation; 

(c) The testing period shall also be used to 
identify skills which exceed level 3, to assist 
the parties to reach agreement on any 
additional grades. 

(9) That no later than the 17th day of April, 1993 the 
parties shall be prepared to attend the Commission 
in Court Session and report upon the results of the 
trial. 

(10) That if upon the completion of the trial the parties 
are of the view that the described classification 
structure should be altered, and they are agreed on 
the form and substance thereof, they shall, as soon 
as reasonably practical thereafter, provide to the 
Commission in Court Session for its considera- 
tion, the draft of a proposed order to give effect 
thereto. 

(11) That notwithstanding an Order amending the 
Clerks' (Wholesale & Retail Establishments) 
Award may not issue on or before the 1st day of 
June 1993, such Order shall, when issued, contain 
an Order directing that the provisions contained 
therein operate as follows— 

(a) where the increase to an employee is 3% or 
less, such increase is to be paid in full from 
the beginning of the first pay period com- 
mencing on or after the 1 st day of June, 1993; 

(b) where the increase to an employee is more 
than 3%, but 6% or less, such increase shall 
be paid in two equal instalments the first 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 
1993 and the second from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993; 

(c) where the increase to an employee is more 
than 6%, but 9% or less, such increase shall 
be paid in three equal instalments the first 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 
1993, and the second from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993, and the third 
from the beginning of the first pay period 
commencing on or after the 1st day of 
December, 1993; 

(d) where the increase to an employee is greater 
than 9%, such increase shall be paid quarterly 
in four equal instalments, the first being from 
the beginning of the first pay period com- 
mencing on or after the 1st day of June, 1993; 

By The Commission In Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 



PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Gail Force Manpower Services Pty Ltd 

and 

Rhonda Pozzi 

No 42 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT. 

P J SHARKEY. 

5 February 1993. 
Order. 

This matter having come on for hearing before me on the 
2nd day of February 1993 and having heard Mr P G Brunner 
on behalf of the applicant and Mr K C Brown on behalf of 
the respondent, it is this day, the 5th day of February 1993, 
ordered and declared by consent:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) and was therefore entitled 
to apply for the orders which appear hereunder. 

(2) That there be a stay of the operation of the order 
of the Commission made on the 16th day of 
November 1992 in application No 547 of 1992 
until appeal No 1554 of 1992 has teen heard and 
determined or until further order, subject to the 
following conditions:— 

(a) That the applicant herein obtain a valid bank 
guarantee in favour of the respondent in the 
sum of $29,888.49. 

(b) That the same be obtained and deposited with 
the Registrar on or before the 11th day of 
February 1993. 

(3) That in the event of the whole of the appeal herein 
being dismissed, the Registrar shall deliver such 
bank guarantee to the respondent herein forthwith. 

(4) That in the event of the whole of the appeal herein 
being upheld, the Registrar shall deliver such bank 
guarantee to the applicant herein forthwith. 

(5) That in the event that an order is made upon appeal 
in terms different from those set out in orders (3) 
and (4) hereof then there be liberty to apply in 
relation to these orders. 

(6) That there be liberty to apply for any necessary 
consequent directions. 

(Sgd.) P J SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS— 

Matters dealt with 
Under Section 66 

Editor's Note: Decisions and orders to matters 1053, 1478, 
1479, 1529 of 1991 & 127 of 1992 are published hereunder 
in date order. Previous decisions and orders are published 

(72 WAIG 706, 1529, 1767, 2004 & 2533) 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers, Natale Onofaro, 
Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers and Natale Onofaro, 
Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake, 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Aiin Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
6 November 1992. 

Order. 
THESE matters having come on for hearing before me for 
an interim orders application on the 4th day of November 
1992 and having heard Mr R E Turner, as agent, on behalf 
of the applicants and Mr P M Nisbet (of Counsel) on behalf 
of the respondents, and having reserved my decision on the 
matter, and having determined that my reasons for decision 
will issue at a future date, it is this day, the 6th day of 
November 1992, ordered that the application for interim 
orders herein be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Maijorie Ann Drake 

and 
Lynsey Bairington Carter, the Federated Liquor and Allied 

Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1053 of 1991. 

Maijorie Ann Drake 
and 

Lynsey Bairington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers and Natale Onofaro, 
Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Bairington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
23 December 1992. 

Reasons for Decision. 
THE PRESIDENT: These are a number of applications 
brought under s.66 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") by various 
members of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers (hereinafter referred to as "the LTU"). 
All of the above numbered applications were heard together. 
This was pursuant to an order of 26 Febraary 1992 (72 
WAIG 735). 

Application No 1053 of 1991 was originally instituted by 
Mr Lynsey Barrington Carter, but was dismissed by order 
made on 13 March 1992 (72 WAIG 766). 

In the end, after the filing of a great number of documents, 
the amended answers and counter proposals became the 
claim of the applicant in application No 1053 of 1991, and 
Mr Lynsey Barrington Carter, the LTU, Mr Natale Onofaro, 
Mr Norman Webb, Ms Donna Beverley Lacey, Ms Mamee 
Su-Ann Symons, Mr Jeffrey Edward Shore, Mrs Antonietta 
Faccioni and Mrs Janet Little became the respondents in that 
application. I will refer to Mr Lynsey Barrington Carter as 
"Mr Carter" hereinafter. 

Application No 127 of 1992 was, in effect, in the same 
terms as the answer and counter proposal in application No 
1053 of 1991, and so acknowledged by Mr Turner. 

A final set of particulars of claim and of relief was filed 
herein on behalf of the applicant, Mrs Marjorie Ann Drake, 
and bears the date 22 January 1992 in application No 1053 
of 1991. In the other applications the particulars of claim are 
set out on file. 

In addition, substantial written submissions were filed. 
Rather than reproduce these voluminous pleadings, I will 
deal with heads of claim in conclusions. 

A final consolidated answer and counter proposal was 
filed on 29 June 1992 on behalf of Mr Carter and the other 
respondents, which includes the abovenamed respondent 
organisation. 

All of the above applications (save and except application 
No 1529 of 1991) were made by Mrs Drake, who at all 
material times was Secretary of the LTU, which is an 
organisation registered under the Act, and an "organisa- 
tion" as defined by s.7 of the Act. At all material times, Mrs 
Drake was a member of that organisation. She was President 
of that organisation, too, until 12 September 1991 when in 
application No 965 of 1991 I decided that she was not 
entitled, as a matter of law, to occupy the position and 
declared it vacant (72 WAIG 703). 

There was one application in which Mrs Drake was not 
the applicant, and that was application No 1529 of 1991. 
That was brought by other members (who were not members 
of the Committee of Management), Mr Ellis Mervyn Green, 
Mr Jed James Carter and Mr Shanthi DeSilva. These three 
gentlemen are and were employees of Burswood Resort 
Management Ltd, the proprietor of the Burswood Casino. 
For the sake of convenience, I will refer to Mr Jed James 
Carter as "Mr Jed Carter". 

At all material times, the applicants were represented 
before me by Mr Robert Edward Thmer, Vice-President of 
the LTU, as their agent. 

At all material times, the respondents were represented 
by Mr P M Nisbet (of Counsel). (There were occasions when 
his instructing solicitor, Mr J G M Fiocco (of Counsel), 
appeared as counsel by leave). I gave leave to Mr Nisbet to 
appear pursuant to s.31 of the Act over Mr Thmer's 
objection, because of the matters of law which I appre- 
hended would be raised. 

The respondents in these proceedings were Mr Carter, the 
LTU, Mr Onofaro, Mr Webb, Ms Lacey, Ms Symons, Mr 
Shore, Mrs Faccioni and Mrs Little. All of the individual 
respondents were members of the respondent LTU at the 
material times. Some, Mr Onofaro, Mr Carter and Mrs 
Little, are members of the Federal LTU also. 

It was not in issue before me that there was jurisdiction 
pursuant to s.66(l) of the Act, pursuant to which these 
applications were brought, for me to hear and determine 
these matters and there plainly was such jurisdiction. 

The applicants were, at all material times, members of the 
LTU. 

Including the hearing of a very large number of interim 
applications or applications for interim orders, the hearing 
of this matter lasted over a period of 61 days. These 
applications, too, were the subject of a large number of 
interim applications, of appeals and of applications in the 
Supreme Court (some determined and some later with- 
drawn), and other applications and actions in the Industrial 
Appeal Court, full details of which appear in part of Mr 
Timer's written submissions, correct, it would seem, as at 
the date of those submissions. 

Apart from Mr Green and the other applicants in 
application No 1529 of 1991, and the LTU itself, of course, 
all of the parties are members and were members of the 
Committee of Management, having been elected to the 
Committee of Management of the LTU under its rales 
(exhibit 1 herein) in December 1989. 

By virtue of rule 6. Committee of Management, the 
General control and conduct of the business of the union is 
vested in a Committee of Management, consisting of the 
President, Vice-President, Secretary-Treasurer, Guardian, 
two Trustees and eight Members of the Committee. Any 
seven members of such Committee of Management shall 
form a quorum at Committee of Management Meetings. 
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I shall turn to other pertinent provisions in the rules later. 
It should be observed, too, that the Committee of 

Management, by virtue of rule 10. Control of Committee of 
Management by Members, is subject to direction by a 
General Meeting because rule 10 provides:— 

"Subject to the rules the Committee of Management 
shall comply with any direction given by a general 
meeting of members at which not less than one per cent 
of the financial members of the Union are present." 

Subject to that, of course, and to the rules themselves, a 
Committee of Management is the Executive of the union. 

At all material times, Mr Timer and Mrs Drake were 
members of the Committee of Management. 

It is fair to say that the Committee of Management has 
been divided factionally between the majority faction 
consisting of the individual respondents referred to above 
and led by Mr Carter, and a minority faction which is led 
by Mr Timer and Mrs Drake, and consists of Mr Gregory 
Clarke O'Neill, Mr Mark Ellis, and Mr Graham Pope. 

All of the minority faction members are or were employed 
at the Burswood Casino. Mr Carter, Mrs Little, Mr Onofaro 
and Mr Webb are or were employed by Qantas. Ms Lacey, 
Ms Symons and Mr Shore were all employed at one time 
in the fast food industry. Mrs Faccioni is employed by Coles 
Variety as a sweets cook. 

There has been serious dissension within the Committee 
of Management for some time, indeed since about late 1990, 
and there were lengthy proceedings which related to 
resolutions passed at a meeting of 4 December 1990, which 
involved these parties, held by the Committee of Manage- 
ment on that date. 

The findings are set out in detail in my decision and orders 
in application No 2094 of 1990 in which Mr Carter and the 
other members of the majority faction were the applicants 
and Mrs Drake was the respondent (see 71 WAIG 1788, and 
at 1809). 

Although they will be well known to the parties, I 
nonetheless ought to set those orders of 13 June 1991 out 
here, because it will be necessary to refer to them in the 
course of these reasons for decision, and it might well be 
more convenient if their terms were readily accessible:— 

"(1) I declare that the meeting of the Committee of 
Management of the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
em Australian Branch, Union of Workers ("the 
Union") which took place at 167 St George's 
Terrace, Perth on the 4th day of December 1990 
constituted a valid meeting of the said Committee 
of Management. 

(2) I declare that Exhibit 18 represents a true and 
correct record of the proceedings of such meeting. 

(3) I make the following further orders and directions 
in relation to and/or consequent upon the resolu- 
tions passed at such meeting:— 
(a) Resolution A "Office Accommodation" is 

declared null and void. 
(b) Resolution B "Membership Transfer" is 

declared null and void. 
(c) That the respondent be and is hereby directed 

to observe the Union Rules by carrying out 
her duties as Secretary from 12 Yacht Court, 
Heathridge until the Committee of Manage- 
ment has determined, in accordance with 
Rule 5, the location of the registered office 
of the Union, and thereafter at and from such 
registered office. 

(d) That the respondent be and is hereby directed 
not to hold out that the registered office of 
the Union is situated at 61 Thomas Street, 
Subiaco and further, not to hold out that any 
business of the Union is conducted from such 
address. 

(e) Resolution 2 is declared null and void. 
(f) That the respondent be and is hereby directed 

to observe the Union Rules and carry out her 

duties as Secretary by delivering the property 
of the Union in her possession, custody, 
control or power to 12 Yacht Court, 
Heathridge and then to the registered office 
of the Union when the same has been 
determined by the Committee of Manage- 
ment. 

(g) Resolution 4 is declared null and void. 
(h) Resolution 5 is declared null and void. 
(i) Resolution 6 is declared null and void. 
(j) Resolution 7—that the trustees of the Union 

be and are hereby directed to sign a cheque 
in favour of Karen Ramos in the sum of 
$5,000 in payment of the order made by 
Senior Commissioner Halliwell on the 6th 
day of February 1991 in Matter No 2061 of 
1990 and to deliver the cheque to the said 
Karen Ramos, within seven days of the date 
of this order. 

(k) Resolution 8 is declared null and void. 
(1) Resolution 9 is declared null and void. 

(m) Resolution 10 is declared null and void. 
(n) Resolution 11 is declared null and void. 
(0) Resolution 13 is declared null and void. 
(p) Resolution 14 is declared null and void. 

(4) I make the following further orders:— 
(1) That the applicants do immediately cease and 

refrain from:— 
(a) Holding out that Resolutions A, B, 2,4, 

5, 6, 8, 9, 10, 11, 13 and 14 passed on 
4 December 1990 at 167 St George's 
Terrace, Perth constitute valid resolu- 
tions of the Committee of Management 
of the Union. 

(b) Acting or purporting to act upon any of 
the alleged resolutions referred to in 
paragraph (a) herein. 

(c) Advising members of the Union, the 
Industrial Relations Commission or any 
other parties of the alleged resolutions 
referred to in paragraph (a) herein. 

(d) Purporting to or holding out that the 
applicants can speak on behalf of the 
Committee of Management of the 
Union or on behalf of the Union, save 
and except in the lawful discharge of 
their duties as Members of the Commit- 
tee of Management. 

(e) Moving or supporting any motion or 
resolution that the Shop, Distributive 
and Allied Employees' Association of 
Western Australia ("the SDA") retain 
possession of or continue to hold the 
property of the Union. 

(f) Holding out that the registered office of 
the Union is 22 St George's "Iferrace, 
Perth, or transacting any Union business 
therefrom. 

(g) Holding out that the Union consents to 
retiring from any industrial awards or 
agreements to which the Union is 
presently a party, where such consent is 
not the subject of a decision of the 
Union made in accordance with the 
Rules of the Union, and otherwise 
lawfully. 

(h) Permitting or authorising any other 
Union or person to represent members 
of the Union, save and except when such 
permission or authorisation is made or 
given in accordance with the Rules of 
the Union, and otherwise lawfully. 

(i) Holding out that Mr Bob Johnston, Mr 
Bill Johnston, Ms Kate Doust or any 



person not duly appointed is entitled to 
represent the Union as organiser or that 
Mr Bill Baxter is entitled to act on 
behalf of the Union other than where 
instructed to do so by the Committee of 
Management or the respondent, and he 
is eligible so to act. 

(2) That the Trustees and the other applicants do 
take all necessary steps forthwith to retrieve 
the property and monies of the Union from 
the SDA or any other persons and to effect 
the retention and the holding of the same in 
accordance with the Rules of the said Union 
at the Union's registered office, as soon as 
the same is determined. 

(3) That the respondent, Marjorie Ann Drake, 
observe the Union Rules and carry out her 
duties as Secretary from 12 Yacht Court, 
Heathridge until the Union is able to occupy 
a registered office determined in accordance 
with Rule 5. 

(5) I order and direct that the respondent be and is 
hereby ordered to retain and instruct such soli- 
citors for and on behalf of the Union as the 
Committee of Management shall direct and not 
otherwise. 

(6) I order and direct that the applicants, and the 
respondent, report the existence of such monies 
and identify where the same are held and in what 
account (etc) in writing to the meeting of the 
Committee of Management of the Union referred 
to hereinafter, and to take all steps necessary to 
enable the Union to obtain all monies received by 
the applicants, and the respondent, the SDA or any 
person on account of Union contributions, fines, 
levies, donations or from any other source, to bank 
the same and otherwise deal with them in 
accordance with the Rules of the said Union. 

(7) I order and direct that the applicants and the 
respondent do report in writing to the meeting of 
the Committee of Management referred to herein- 
after of the location, name and number of all bank 
accounts or other deposit accounts used for the 
deposit of any Union monies and to do all that is 
necessary to withdraw their contents, to be lodged 
in accounts held in accordance with the Union 
Rules and further, to report each said detail 
relating to each such account in writing to a 
meeting of the Committee of Management of the 
said Union. 

(8) I order and direct that the Trustees of the said 
Union and the said respondent do attend at or 
before 4.00 pm on the 17th day of June 1991 at 
the Morley Post Office, or any post office where 
mail is held and there to clear the Union's mail 
there presently held and, forthwith thereafter, to 
open all such mail in the presence of the Registrar 
or his delegate, and thereafter table the same at a 
meeting of the Committee of Management herein- 
after provided for, thereafter to be dealt with in 
accordance with the Rules of the Union. 

(9) I order and direct that the respondent and the 
applicants and other Committee members of the 
Union have no further contact with Mr Eugene Fry 
and/or his agents, the FMWU and/or its agents and 
the Federal office of the FMWU and FLAEEU 
whilst they continue to aid and support Eugene 
Fry or until the Committee of Management 
resolves otherwise. 

(10) (a) I order and direct that there be a meeting of 
the Committee of Management of the Union 
held at the premises of the Industrial Rela- 
tions Commission of Western Australia, 
Supply House, 815 Hay Street, Perth in a 
place thereat, to be designated by the 
Registrar, at 4.30 o'clock in the afternoon on 
the 20th day of June 1991. 

(b) I order and direct that the said meeting shall 
be chaired by the Respondent. 

(c) I order and direct that the Registrar will 
remain at the said meeting for its duration 
and take the minutes thereof by sound 
recording all proceedings of such meeting 
and having the same transcribed in full. 

(d) I order and direct that the applicants and the 
respondent do all things necessary to deter- 
mine the matters on the agenda hereinafter 
referred to. 

(e) The agenda for such meeting shall be as 
follows:— 
(1) Location of registered office. 
(2) Appointment of staff. 
(3) Industrial matters. 
(4) Collection of mail and the receipt 

thereof. 
(5) Reports on all finances, property, contri- 

butions and other monies collected in 
accordance with orders (6), (7) and (8) 
above. 

(6) Future Committee of Management 
meetings (fix time and place) 

(7) Notices of motion. 
(f) I order and direct that the Registrar file herein 

a full report of the proceedings of such 
meeting. 

(g) I order and direct that prior to and/or in 
connection with such meeting no advice be 
sought from any person not a current finan- 
cial member of the Committee of Manage- 
ment or of the Union and/or a legal adviser 
to such a party. 

(h) I order and direct that no persons, other than 
the members of the Committee of Manage- 
ment, be entitled to attend or be admitted to 
such meeting save and except the Registrar 
and any person or persons who might assist 
him. 

(11) (a) I order and direct that, upon the completion 
of the said meeting, the minutes be prepared 
under the supervision of the Registrar in the 
manner herein before prescribed, and that the 
same be then distributed by the Registrar to 
all members of the Committee of Manage- 
ment. 

(b) I declare that such minutes shall be deemed, 
upon such distribution, to be a true and 
correct record of the proceedings of such 
meeting. 

(c) Thereafter the respondent, or another person 
appointed by the Committee of Management, 
shall take the minutes of all further meetings 
of the Committee of Management and at such 
further meetings the President of the Union 
or in the absence of the President, the 
Chauperson shall be that person whom the 
Rules prescribe. 

(12) I declare that, upon their proper construction, the 
Rules of the Union provide for the conduct and 
control of the Union and the same is vested in the 
Committee of Management, and the Secretary of 
the Union is obliged to act upon all lawful and 
reasonable directions and orders of the Committee 
of Management given in connection with the 
management, conduct and control of the Union's 
said affairs. 

(13) I order and direct that a copy of this order be 
served by the applicants upon the Registrar 
forthwith. 

(14) I order and direct that the operation of the Rules, 
(or of such of them as are necessary to be 
suspended), be suspended for such period and 
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insofar as such suspension is necessary to enable 
these orders and directions to be complied with. 

(15) I order and direct that there be liberty to apply in 
relation hereto. 

(16) I order and direct that the application and counter 
proposal herein insofar as they seek any other 
relief are dismissed. 

(17) I determine that any necessary further reasons for 
decision herein shall be provided upon a date of 
which the parties will be advised." 

The major dispute in that matter centred around the 
relationship between some of the individual respondents in 
these applications (Ms Lacey was not a party) and another 
union. The Shop, Distributive and Allied Employees' 
Association of Western Australia (hereinafter referred to as 
"the SDA"), which I will identify later, and Mrs Drake and 
her faction's relationship with The Federated Miscellaneous 
Workers' Union of Australia, WA Branch (hereinafter 
referred to as "the FMWU"). 

The findings and orders related to a number of matters, 
including the appointment of the registered office, Mrs 
Drake's responsibility to the Committee of Management, its 
cession of membership of the fast food industry to the SDA, 
its cession to the SDA of union property, and the 
appointment of organisers. 

There had been other proceedings. 
In December 1989, at an election ordered by me (see 69 

WAIG 3266), Mr William Thomas Baxter was elected 
Secretary of the LTU, defeating Mr Eugene Fry, the 
incumbent Secretary, and the other "current" members of 
the Committee of Management hereto were elected as 
members of the Committee. 

I should add that, later, there were proceedings between 
Mr Fry, a former Secretary of the LTU, and Mr Baxter, also, 
but subsequently, a former Secretary of the LTU, as a result 
of which Mr Baxter was declared to have been invalidly 
elected Secretary (see Fry and Others v. Baxter 70 WAIG 
3583 at 3590). Mr Fry, as the record reveals, subsequently 
became Secretary of die Federal LTU, having been defeated 
at the 1989 election. 

It is fair to say that on the part of at least some of the 
members of the Committee of Management some hostility 
or enmity exists towards Mr Fry. Certainly on the part of Mr 
Timer and others there is some antipathy towards Mr 
Baxter, or at least there was. 

Indeed, there was, and as far as I know still is, an action 
afoot between the Federal and State unions in the Supreme 
Court as to ownership in excess of $1 million worth of 
property. 

As I have said, my decision in application No 2094 of 
1990 involved findings that some resolutions had been 
passed when the Committee of Management's majority, 
being the abovenamed respondents, had acted contrary to the 
objects of the LTU, and without bona fides, because there 
was a package of resolutions which was, I found, passed for 
the benefit of the SDA. It is fair to say that that organisation 
covers, amongst other classifications of employee, shop 
assistants. Mr Mark Bishop, the Secretary, and Mr Joe 
Bullock, the Assistant Secretary, were referred to in those 
proceedings, and they have been referred to in these 
proceedings. 

There is certainly hostility or unfriendliness, at least on 
the part of the minority faction, towards the SDA (see my 
discussion of some of these events at 71 WAIG 1798). 

The SDA's offices are at 22 St George's Terrace, Perth. 
As will be seen from my above orders, one of the resolutions 
which I struck down, and passed by the majority at the 
meeting of 4 December 1990, purported to appoint that as 
the registered office of the organisation. The FMWU's 
offices were, at all material times, at 61 Thomas Street, 
Subiaco. 

The LTU has coverage itself of persons employed in the 
Burswood Casino, and in hotels, restaurants, taverns, etc, as 
will be seen from its eligibility rule, rule 4. That read in full, 
of course, sets out eligibility for membership in the LTU. 

It is fair to say, too, that the LTU is and was, at ail material 
times, a party to the following awards, namely the Burswood 
Island Resort Employees Award No A 23 and A 25 of 1985 
(hereinafter referred to as "the Burswood Award"), the 
Hotel and Tavern Workers' Award, 1978, No R 31 of 1977, 
the Motel, Hostel, Service Flats and Boarding House 
Workers' Award, 1976, No 29 of 1974, the Club Workers' 
Award, 1976, No 12 of 1976, and the Restaurant, Tbaroom 
and Catering Workers' Award, 1979, No R 48 of 1978, at 
least. 

I should add that the evidence was that there has been 
some discussion about a proposed amalgamation with the 
FMWU, something of which Mrs Drake, on the evidence, 
appears to be a proponent, and of which Mr Onofaro and Mr 
Webb, and their colleagues of the majority faction, in 
particular, on the evidence, are avowed opponents. There 
was evidence in these proceedings that after the commence- 
ment of these proceedings the Federal LTU and the Federal 
FMWU had amalgamated. 

It is a fact, too, that, after 4 December 1990, no meeting 
of the Committee of Management was called by Mrs Drake 
or anyone else or held until one was held on 20 June 1991 
at the premises of the Commission upon my orders in 
application No 2094 of 1990 (see 71 WAIG 1809). In 
addition, the Agenda for that meeting was fixed by me in 
those orders. It is a fact, too, that no meeting or purported 
meeting of the Committee of Management constituted by 
the majority faction has now been held since 5 November 
1991. 

Meeting of 20 June 1991. 
Shortly prior to that meeting, all of the members of the 

majority faction, except Ms Symons, had met at the home 
of their counsel, Mr P M Nisbet, where they discussed and 
were advised as to the approach they should take at the 
meeting. 

It is clear to me, too, on the evidence, that some 
discussion about what would occur at the meeting occurred 
between members of the minority faction and they were 
aware of what approach they wished to take. 

In the case of Mrs Drake, she certainly intended to 
propose that 61 Thomas Street, Subiaco, the address of the 
FMWU, should become the new registered office of the 
LTU. 

In the choice of a registered office, Mr O'Neill admitted 
that the choice could have gone either way, (ie) the 
Committee of Management could have decided on 61 
Thomas Street, Subiaco or 22 St George's Terrace, Perth. 

It will be seen from my reasons for decision in application 
No 2094 of 1990 that Mrs Drake had, in fact, been 
occupying premises at that address as Secretary, but without 
the authority of the LTU. Mr Fry, as Secretary of the Federal 
LTU, occupied premises at that address. 

Mrs Drake has an avowed dislike (because, at least in part, 
of personal confrontations she had with Mr Bishop and Mr 
Bullock, officials of the SDA), of occupying the same 
premises as those gentlemen (see my discussion of this at 
71 WAIG 1795). Mrs Drake's evidence was that she was 
still of the same opinion. There had been proceedings taken 
by her in the Court of Petty Sessions against these 
gentlemen, but these were dismissed. 

I would also observe that, on the evidence, neither the 
majority nor Mrs Drake vacated the premises occupied by 
them at 22 St George's Terrace, Perth or 61 Thomas Street, 
Subiaco, respectively, after my orders of 13 June 1991 and 
before 20 June 1991. 

A quorum for Committee of Management Meetings is 
seven. 

Exhibit 2 is a transcript of what occurred at the meeting 
of 20 June 1991 taken by the recording service at the 
Commission. All members of the Committee of Manage- 
ment were present, except Ms Symons. Ms Symons attended 
no meeting after Etecember 1990. Amongst other things, the 
following events of significance occurred:— 

(1) Mrs Drake was in the chair (she was then 
President as well as Secretary). 
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(2) Mrs Drake suggested that 61 Thomas Street, 
Subiaco be appointed the registered office of the 
union and spoke to that motion in some detail (see 
exhibit 2, page 2). That motion was put and lost. 

(3) Throughout the course of the meeting, the 
majority used its numbers to terminate debate by 
the use of motions that the "motion be put". 
Whether this was improper is a matter which I will 
come to in due course. It was submitted that it was. 

(4) Mrs Faccioni seconded a motion that the union's 
registered office become or be situated at 3rd 
Floor, 22 St George's Terrace, Perth. That motion 
was passed. 

(5) It was the opinion of Mr Turner, expressed several 
times by him, that my orders of 20 June 1991 had 
forbidden the appointment of 22 St George's 
Terrace, Perth as the registered office, and in 
relation to that and other resolutions he advised 
that the resolutions being passed were contrary to 
my orders which had been made seven days before 
the meeting was held. 

(6) The appointment of staff was then discussed 
(exhibit 2, pages 4-5) and Mr Turner moved that 
Mr Baxter be terminated in his employment, that 
the LTU enter into a service agreement with the 
FMWU, and that the Secretary be authorised to 
search for professional industrial assistance. That 
resolution was seconded by Mr Ellis, but the 
motion was put and lost 7-5. 

(7) Mr Carter moved that Mr Bob Johnston (who is 
also known as Mr Partington) be appointed as an 
"industrial officer", together with Ms Marie 
Potkura. This was to be subject to review three 
months later. 

(8) Mr Carter also moved that Mr Baxter's previous 
appointment as "industrial officer" be confirmed, 
and his purported dismissal which had occurred in 
the meantime by the Secretary be said to be 
unauthorised and unlawful. That resolution was 
passed. 

(9) Mr Carter also moved that the trustees be 
authorised to further review office and administra- 
tive requirements of the union and report back to 
the Committee of Management with recommen- 
dations. The trustees were and are Mrs Little and 
Mrs Faccioni. They are persons elected to office 
as trustees and members of the Committee of 
Management by virtue of rules 6 and 7. Their 
duties are set out in rule 16 and that rule, which 
appears hereinafter, sets those duties out clearly. 

Mr Timer objected to the passing of that 
resolution on the basis that I had made certain 
findings, including findings that Mr Johnston had 
acted on behalf of another union (see 71 WAIG 
1794). 

I should add that I had observed the following 
about Mr Johnston at page 1799:— 

"I am satisfied that the reasons were as set 
out above, but I am also satisfied given the 
supervising and directing role of Mr Bishop, 
the dependency of the applicants on the SDA, 
the vulnerability of the LTU, economically 
and otherwise, Mr Bishop's insisting on it, 
and the problem of endebtedness, that the 
Committee of Management acted in a man- 
ner directed to achieve the objects of the 
SDA than the objects contained in the Rules. 

I am also persuaded by the manner in 
which the orchestration and execution of 
these matters were brought about by Mr Bob 
Johnston and others and the obvious object 
which the resolutions achieved. It is quite 
clear that the applicants felt an anxiety to 
deal with these matters." 

There had also been allegations in those 
proceedings that a Special General Meeting of the 

union, called by Mrs Drake as Secretary, in 
January 1991 had been disrupted by Mr Johnston 
amongst others. I made no finding about that in 
application No 2094 of 1990.1 did make a finding 
that there was no evidence that Mr Johnston had 
been eligible to be appointed an organiser or 
re-appointed one on 4 December 1990 in my 
reasons for decision in application No 2094 of 
1990. I made no findings in relation to Ms 
Potkura, nor was I required to on that occasion. 

In the end, the motion was resolved to be put, 
and it was put and passed 7-5. 

I should add, too, that Mr Timer had objected, 
at that meeting, that the resolutions sought to be 
passed were contrary to my orders in Carter and 
Others v. Drake 71 WAIG 1809-1811. 

(10) Item 3, "Industrial Matters", was introduced by 
a statement from Mrs Drake concerning the 
unsatisfactory manner in which industrial matters 
had been conducted with the LTU in relation to 
various awards, including the Burswood Award. 

Discussion then occurred. As a result of some 
matters mentioned, Mr Ellis became angry. Mr 
Carter moved and Mrs Little seconded a resolu- 
tion that a secret ballot of workers at Burswood 
be conducted on the proposed award variations. 
That was passed. Mr Ellis left expressing some 
anger. 

(11) Mrs Drake had produced a statement directed to 
employees (see exhibit 64) which was critical of 
employer/employee relations at Burswood and of 
Burswood and the minority faction. She was 
directed upon resolution, passed after a motion by 
Mr Carter and seconded by Mrs Little, and passed 
7-4, to withdraw this from circulation. 

(12) A resolution was passed, too, over protest that Mr 
Johnston and Ms Potkura be appointed as indus- 
trial officers and that they handle all award 
negotiations, Industrial Commission hearings and 
conferences, as well as negotiations with employ- 
ers. That motion was passed 7-4. 

(13) A resolution was also passed 7-4 that Messrs 
Fiocco Rattigan, who had been the SDA's 
solicitors, be appointed as the LTU's solicitors. 
This was opposed by Mr Timer in discussion. 

(14) In addition, resolutions were passed on the motion 
of members of the majority faction 7-4 that Mr 
Johnston be directed to collect all mail, the 
trustees be responsible for the post office keys, Mr 
Johnston collect the keys from them, and Mr 
Johnston table mail at Committee of Management 
Meetings. 

(15) It was resolved that some liabUities be paid, but 
that the rest, including wages owing to Mrs Drake, 
be considered at the next Committee of Manage- 
ment Meeting. 

(16) A resolution was passed that future Committee of 
Management Meetings be held in accordance with 
previous resolutions at 7.30 pm on the first 
Tiesday of each month at the union office, and 
that, accordingly, the next meeting of the Commit- 
tee of Management be held at 7.30 pm on 
Tuesday, 2 July 1991. 

Mr Timer objected on the basis that it was 
contrary to the rules. 

Mr Carter responded that he had understood 
that the President had declared that the Committee 
of Management had a right to determine the 
direction which it should take. 

(17) A further resolution was passed that Mr Carter act 
in the office of President pursuant to rule 8, and 
that the Secretary forthwith discontinue Supreme 
Court proceedings. No 2817 of 1990, instituted by 
her without the authority of the Committee of 
Management. That, too, was passed. 

All of the resolutions were passed. 
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Mrs Drake attacks those resolutions as passed for a 
purpose not bona fides, and to advance the interests of the 
SDA. 

Mrs Drake, I might add, had purported to occupy the 
positions of both President and Secretary. However, it was 
determined that her occupying the former position, as well 
as the position of Secretary, was contrary to the rules, on 12 
September 1991 (Carter v. Drake 72 WAIG 704). 

Mr Carter then purported to fill the office of Acting 
President of the LTU until his appointment as such was 
declared null and void by the Commission in application No 
965 of 1991 on 10 October 1991 (72 WAIG 705). That 
decision was subsequently appealed against and the appeal 
dismissed on 11 May 1992. 

The meeting on 20 June 1991, having convened at 4.30 
pm, was closed at 5.34 pm. 

Subsequent to that date, and up to and including the date 
of the hearing of this matter, Mrs Drake continued to send 
out notices of meetings (exhibits 10 and 12). She did so, on 
her evidence, relying on rule 6, which I will turn to later. 
No-one of the majority faction attended any meetings called 
by her as Secretary at her home at 12 Yacht Court, 
Heathridge and the Bat N' Ball Tavern, Rivervale, up until 
the conclusion of the evidence and submissions in these 
proceedings, and I so find. Most or all of the members of 
the minority faction would attend at the times and places 
designated. However, a quorum for Committee of Manage- 
ment Meetings is seven, so that these meetings were 
inquorate, because none of the majority faction attended. 

It is clear, too, that the majority of the Committee of 
Management continued thereafter to purport to hold meet- 
ings at 22 St George's Terrace, Perth, because they claimed 
that it was the view of the majority faction that that was the 
registered office and that is where meetings should be held. 
They ceased doing so after the last meeting on 5 November 
1991, because it was alleged that they could not get a 
quorum with Mr Webb away, and because Mrs Drake 
challenged what they did, (at least that is what I was told 
in evidence), and the LTU has been, on the evidence, run 
by Mr Johnston since. It should be noted that Mr Webb was 
not asked and did not say that he was unable to attend 
meetings. I therefore conclude that no meetings were held 
as required by the rules. 

Mrs Drake has purported, on her evidence, to carry on the 
business of the LTU, as Secretary, at her home, 12 Yacht 
Court, Heathridge, whilst the majority has maintained that 
the business of the union has been carried on through its 
employees at 22 St George's Tbrrace, Perth. I accept that 
Mrs Drake has conducted business as Secretary of the union 
at 12 Yacht Court, Heathridge. 

There was evidence from a private inquiry agent, Mr 
Harold Frederick Williams, which I accept, that over a 
period of time Mrs Drake visited the offices of the FMWU 
at 61 Thomas Street, Subiaco on a reasonably frequent basis, 
and subsequent to my orders of 13 June 1991. That 
gentleman was retained by the respondents' instructing 
solicitors, but unknown to all, except Mrs Faccioni and Mr 
Carter. However, the relevant order in application No 2094 
of 1990 was that she should not hold out that address as the 
registered office of the LTU. In addition, I made an order 
that there should be no contract by Mrs Drake with the 
FMWU. He gave evidence before me and there is no reason 
to doubt what he said in evidence. 

I was invited to find that Mrs Drake was conducting 
business from 61 Thomas Street, Subiaco. I am not satisfied 
that she was. I am satisfied that she was obviously 
consulting with and seeking assistance from the FMWU. 
She herself offered no valid reason why she was attending 
the premises. Suffice it to say that she failed to comply with 
my orders, in that respect. 

The minority assert that the resolutions of 20 June 1991, 
passed one week after the my orders of 13 June 1991, were 
passed contrary to the rules, and, in addition, passed contrary 
to the orders made in application No 2094 of 1990 (op cit). 

Mrs Drake, therefore, contends, and has contended 
vigorously, that she is not bound by those resolutions which 
she says ought to be declared null and void. As a result, she 

has refused to attend to work at 22 St George's Tbrrace, 
Perth and maintains that she has properly conducted the 
affairs of the union from 12 Yacht Court, Heathridge, which 
is her home, and which temporarily she was permitted to 
work at by my orders of 13 June 1991. 

Ms Symons has attended no meeting since before 20 June 
1991. No member of the minority faction of the Committee 
of Management has attended a meeting at 22 St George's 
Tbrrace, Perth. Indeed, they challenge the validity of those 
meetings. 

Meeting of 2 July 1991. 
On 2 July 1991, a meeting of the Committee of 

Management occurred at 22 St George's Tbrrace, Perth. As 
I observed, no meeting of the Committee of Management 
held after 20 June 1991 was attended by the minority faction. 
At that meeting Mr Carter was appointed to the chair on the 
motion of Mr Onofaro and Ms Lacey (see the minutes, 
exhibit 3A). 

A number of resolutions were passed, some of which I 
will mention specifically. However, the minutes can be read 
in full. 

In addition, the minutes record that "industrial officers", 
Ms Potkura, Mr Johnston and Mr Baxter, be admitted to the 
meeting. (That, too, appears to have been permitted in 
relation to all the ensuing meetings, sofar as the minutes 
record). 

These are the resolutions or business of some significance 
passed or transacted at that meeting:— 

(1) Reports were received from the Secretary (see 
exhibit 3A, page 2). 

(2) The Secretary was granted leave of absence for 
that meeting only. 

(3) A number of applications to the Commission were 
to be investigated by Mr Johnston, and the 
Secretary was instructed to supply all relevant 
files and information for the continuation of the 
applications. 

(4) The Secretary was to supply all correspondence as 
detailed by the Registrar and trustees on 17 July 
1991 and all correspondence in her possession. 

(5) The question of an auditor's report was deferred 
due to the failure of the Secretary to provide a 
balance sheet and auditor's report. 

(6) Mr Johnston was authorised, in the absence of the 
Secretary, to make day to day decisions such as 
were necessary for the effective operation of the 
union. 

(7) Mr Carter was requested to initiate a s.66 
application directed towards ensuring that the 
Secretary perform and observe the rules of the 
union by, "among other things, signing cheques 
for ordinary business expenses, by attending for 
work at the Registered Office of the union and 
conducting the business of the Union therefrom 
and that Mr Carter be indemnified by the union 
against any legal costs involved in progressing 
such an application". 

(8) In relation to the Burswood Casino, resolutions 
were passed as follows directing that:— 
(a) In the event of the members deciding to 

accept the proposed changes, industrial offi- 
cer, R Johnston, be directed to introduce 
proposed changes into the award by consent 
as quickly as possible. 

(b) In the event of the members rejecting the 
proposed changes the Secretary personally 
represent the union in the ensuing arbitration 
of the matter and that this arbitration be 
concluded expeditiously. 

(9) Mr Carter moved, and Mr Onofaro seconded, and 
the resolution was passed, that Mr Baxter, Mr 
Johnston and Ms Potkura were authorised to 
handle all award negotiations. Industrial Commis- 
sion hearings and conferences, negotiate with 
employers, etc, and instructed that a copy of the 
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decision be supplied forthwith to all employer 
organisations, the Industrial Commission, and 
employers with which the union is required to 
deal. 

(10) Mr Johnston reported that 585 ballot papers and 
600 copies of explanatory notes were taken to the 
Casino. 

(11) Mr Johnston was directed to organise negotiations 
on the Hotels, Motels and Licensed Clubs Award 
with a view to expeditiously achieving the second 
structural efficiency increase. 

(12) Mr Carter and Ms Lacey moved a motion, which 
was passed, that Ms Potkura and Mr Johnston 
recommence monthly delegates meetings at the 
Burswood Casino at the earliest opportunity and 
that they participate in the same. 

(13) The Secretary was directed to ensure forthwith 
that the auditors conduct audits and prepare 
balance sheets and statements of receipts and 
expenditure for the six months to 30 November 
1990 and for the six months to 31 May 1991. 

(14) Mr Carter was appointed by a unanimous resolu- 
tion as Acting President of the union pursuant to 
rule 8. 

(15) The Secretary was directed by resolution to 
forthwith discontinue Supreme Court proceed- 
ings, No 2817 of 1990, instituted by her without 
the authority of the Committee of Management. 
These were proceedings against the SDA and Mr 
Bishop for die return of LTU property. 

(16) The next Committee of Management Meeting was 
fixed for 7.30 pm on Hiesday, 6 August 1991 in 
accordance with the resolution of 20 June 1991. 

At that meeting, too, as I find, Mr Carter moved 18 
motions from the chair. 

At that meeting, therefore, the Secretary was deprived of 
the power to deal with industrial matters. She was on leave 
of absence in respect of that meeting only. It is fair to say, 
however, that much of the control of the LTU was taken 
from her hands and placed in the hands of the "industrial 
officers" and that this was done so prematurely. 

Meeting of 6 August 1991. 
On 6 August 1991 there was a further meeting of the 

Committee of Management (see exhibit 3B) which was held 
at 22 St George's Terrace, Perth. Mr Carter, designated 
Acting President, was in the chair. Mr Johnston, Mr Baxter 
and Ms Potkura were admitted to the meeting, and all of the 
majority faction, with the exception of Ms Symons, were 
present. 

Amongst other resolutions passed and business trans- 
acted, the following should be noted:— 

(1) The Secretary's claim for back payment of wages 
should be referred to Fiocco Rattigan for advice. 

(2) The Secretary should not be paid until she returns 
to the registered office of the union to carry out 
her duties in accordance with the rules of the 
union. 

(3) There was a report on the Burswood Casino 
matters by Ms Potkura. She reported, inter alia:— 
(a) The ballot resulted in 118 persons being in 

favour of arbitration and 90 in favour of 
acceptance of the offer. 

(b) Mrs Drake had not lodged an application for 
the commencement of proceedings following 
the ballot until approximately two and a half 
weeks after the result of the ballot. 

(c) The conference date had been set for 20 
August 1991. 

(d) It was anticipated that an arbitration hearing 
would not commence until the beginning of 
September 1991 and it would be unlikely that 
a decision would be given prior to Christmas 
1991. 

(e) The Burswood Resort Casino had again 
approached the union with a new offer for the 
membership. That offer retained the format 
of the previous offer, but was substantially 
different in that it included a 17 week back 
payment with free meal tickets to all staff and 
gave a commitment that payment of the 2.5% 
National Wage Increase would be paid prior 
to Christmas 1991. 

(f) Ms Potkura recommended that the offer be 
given consideration by the Committee, since 
"it would be of material benefit to the 
majority of employees at the Burswood 
Casino". 

(g) She had initiated nominations for the posi- 
tions of delegates for the Burswood Casino, 
such nominations having closed on Sunday, 
4 August 1991. Mrs Drake and company had 
hampered her attempt in this area. 

(h) The new delegate structure would enable 
each department in the Casino to have a voice 
in matters concerning Casino employees. 
The previous structure was heavily weighted 
with gaming staff having seven out of a 
possible 13 delegates. 

(i) She proposed that delegate meetings com- 
mence immediately with those nominees 
approved by the Committee. 

(j) A petition was circulated at the Casino on 2 
August 1991 calling for the removal of 
herself, Mr Johnston and Mr Baxter as 
representatives of the union. 

(4) Mr Johnston reported as to negotiations with high 
rise hotels and the WAHA agreeing to a single 
State base superannuation fund to be set up by the 
union, the WAHA and the Confederation of 
Western Australian Industry (Inc), together with 
the Insurance Company, with a 50% representa- 
tion on the Board of Trustees by the union. 

(5) It was resolved that a letter be sent to Mrs Drake 
on behalf of the Committee of Management 
condemning her for her actions and what it was 
doing to the union, and advising her if she were 
unable to work with the Committee then she 
should resign as the union could not afford to pay 
a Secretary who refused to work (my emphasis). 

(6) There was also the problem of her not signing 
cheques raised. 

(7) The next meeting was fixed in accordance with the 
resolution of 20 June 1991 for 7.30 pm on 
Hiesday, 3 September 1991. 

It was also resolved at that meeting, importantly, that "the 
new Burswood offer be accepted by the Union and that R. 
Johnston write to the Commission and Burswood to have it 
put through the Commission as soon as possible". 

Meeting of 3 September 1991. 
A meeting was held on 3 September 1991 and again all 

members of the majority faction, with the exception of Ms 
Symons, were present (see exhibit 3C). Mr Carter, Acting 
President, was in the chair. It was held at 22 St George's 
Terrace, Perth. 

The following resolutions were passed and the following 
business was transacted, inter alia:— 

(1) Mr Johnston reported that it was not possible to 
have payment of accounts dealt with since 
cheques for accounts for payment could not be 
signed because of Mrs Drake's absence from 
duties. 

(2) The following resolution was passed seeking to 
amend rule 6:— 

"... that the fifth (unnumbered) paragraph of 
Rule 6. Committee of Management, be amended 
to read as follows:— 

"Without limiting the generality of its powers, 
the Committee of Management shall have power 
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to employ and dismiss Organisers, Industrial 
Officers and Collectors; to appoint representatives 
of the Union to the A.C.T.U., the Trades and 
Labor Council, the annual conference of the 
Australian Labor Party and any other conferences 
or meetings of the Australian Labor Party; to 
appoint any other representatives of the Union not 
covered by these Rules; to cancel the whole or part 
of member's arrears of contributions, fines or 
levies; vote and expend any money that may be 
necessary in connection with the business of the 
Union; determine the salaries and other remunera- 
tion to be paid to Officers, Organisers, Industrial 
Officers, Collectors and Staff; and hear and 
determine any charges brought by a member 
against another." " 

(3) In addition, it was resolved that rule 6 be further 
amended as follows:— 

"... by deleting the sixth (unnumbered) para- 
graph and inserting in lieu thereof the fol- 
lowing:— 

"Other than the Secretary and Assistant 
Secretary all members of the Committee of 
Management, Representatives to the 
A.C.T.U. and Trades and Labor Council shall 
have been members for a continuous period 
of 12 months prior to nomination and shall 
be financial in respect of the 12 months prior 
to nomination and are required by this Rule 
to remain financial whilst holding any such 
office or representative position. Nominees 
for the offices of the Secretary and Assistant 
Secretary shall be financial members of the 
Union at the closing date of nominations. 
Any Officer or Representative becoming 
unfinancial shall forfeit all positions he or 
she holds. No member shall be eligible to 
nominate for or hold office in the Union, or 
who has admitted to, or has been found guilty 
in any court of law, of larceny, embezzlement 
or any other form of dishonesty in relation to 
the property or funds of the Union." " 

(4) A resolution was passed that rule 7. Election of 
Officers be amended by deleting from sub-rule (2) 
thereof the word "Organisers". 

(5) A resolution was passed that rule 8 be amended 
as follows:— 

"... that Rule 8, Casual and Temporary Vacan- 
cies be amended by deleting the preamble, and 
sub-rules (a) and (b), and inserting in lieu thereof, 
the following;— 
"(a) Where a casual vacancy occurs in any office 

of the Committee of Management, such 
vacancy may be filled by appointment by the 
Committee of Management of a member of 
the Union eligible to nominate for and hold 
the office pursuant to Rule 6. The member so 
appointed shall hold office in accordance 
with the Rules for so much of the unexpired 
term of office as does not exceed three- 
quarters of the term of the office. 

(b) Where the unexpired part of the term of 
office exceeds that specified in sub-rule (a), 
the vacancy shall be filled by election in 
accordance with Rule 7. The member so 
elected shall hold office until his successor 
takes office following the next ordinary 
elections." " 

(6) A resolution was passed that rule 9. Removal of 
Officers and Members of the Committee of 
Management be amended by deleting the words 
"or Organiser'' where appearing in two places. 

(7) A resolution was passed that rule 15. Organisers 
be amended by deleting the first (unnumbered) 
paragraph. 

(8) A resolution was passed that rule 21. Condition of 
Membership be amended by deleting in sub-rule 
(a) the word "Collector" and inserting in lieu 
thereof the words "representative of the Union". 

(9) A resolution was passed that rule 33 be amended 
as follows:— 

"... that Rule 33, Retiring or Death Allowance 
be amended by deleting the paragraph numbered 
"(d)" and inserting in lieu thereof the fol- 
lowing:— 
"(d) For the purposes of this Rule a paid officer 

shall mean and be deemed to be the full-time 
Secretary-Treasurer, full-time Assistant Sec- 
retary and such other persons as may be 
employed as Organisers or Industrial Offi- 
cers on a full-time basis. Provided that any 
full-time collector who is elected or ap- 
pointed to a position of a paid officer shall 
have all service served as a full-time collec- 
tor counted in complying with this Rule." " 

(10) In addition, a resolution was passed that rule 34 
be amended as follows:— 

"... that Rule 34, Long Service Leave be 
amended by deleting the paragraph numbered 
"(f)" and inserting in lieu thereof the fol- 
lowing:— 
"(f) For the purposes of this Rule a paid officer 

shall mean and be deemed to be the full-time 
Secretary-Treasurer, full-time Assistant Sec- 
retary-Treasurer and other persons as may be 
employed as Organisers or Industrial Offi- 
cers on a full-time basis." " 

(11) The Secretary had provided a written report which 
was discussed. 

(12) The following significant resolution was passed in 
relation to the position of Secretary:— 

"... that noting the absence of the Secre- 
tary-Treasurer from the Registered Office of 
the Union (3rd Floor, 22 St Georges Terrace, 
Perth) since the 21st June 1991 by reason of 
either or both of her ill health and wilful 
failure to attend to her duties after numerous 
written requests that she do so, the Secretary- 
Treasurer is hereby deemed absent, alterna- 
tively incapacitated by reason of ill health, 
from such office, and Mr R. Johnston 
(Partington) is hereby appointed Acting 
Secretary-Treasurer for a period not exceed- 
ing three months or such shorter period as 
the Committee of Management shall deter- 
mine upon receipt of a medical fitness 
certificate in respect of the Secretary-Treas- 
urer and a letter from her advising she is fit 
and willing to resume full time duties from 
the Registered Office, 3rd Floor, 22 St 
Georges Terrace, Perth." (my emphasis) 

That meeting was significant in that Mr Johnston was 
appointed purportedly as Acting Secretary of the LTU, a 
position he has purported to occupy since. 

Meeting of 1 October 1991. 
On 1 October 1991 there was a further meeting of the 

Committee of Management, again with the usual attendees, 
including industrial officers Potkura, Baxter and Johnston 
who were admitted to the meeting (see exhibit 3D). A 
number of resolutions were passed and business was 
transacted, including:— 

(1) It was resolved that Mr Carter and Mr Johnston 
act as trustees for the HostWest Superannuation 
Fund (my emphasis). (I will refer to that in more 
detail later). 

(2) Reports were made as to recruitment. 
(3) A resolution was passed that "R Johnston is 

herewith instructed and authorised to pursue the 
purchase of vehicles suitable for usage by the 
Union's officials and report his findings back to 
this Committee at the November meeting". 



Meeting of 5 November 1991. 
The next meeting of the Committee of Management, and 

the last recorded meeting, is that of 5 November 1991 (see 
exhibit 3E). Again, with the exception of Ms Symons, all 
of the majority faction were present, and Ms Potkura, Mr 
Baxter, Mr Johnston and temporary industrial officer Ms 
Carmel Burke were admitted to the meeting. 

The following also occurred:— 
(1) There was a report by Mr Baxter on a number of 

awards. 
(2) In addition, Mr Johnston reported on the Casino 

Award in the following terms:— 
"Owing to the mischief caused by Drake and 

Thmer at the Casino, I would just like to run 
through the reasons die Committee of Manage- 
ment made the decision they did: 

1. Benefits outside guidelines that would not be 
arbitrated— 
— $15.00 over-award to non-operational 

staff 
— 17 weeks back pay 
— Free meals to all staff 
— 2.5% guaranteed in pays before Christ- 

mas 
2. Unpopular variations 

10 hour shifts 
Gaming staff. Dayshift 15 minute unpaid 

break. 
In arbitration, management's argument 

would have probably been that 10 hour shifts 
were in all major hospitality awards. That ten 
hour shifts were also in other awards. The 
argument that ten hours was too long a shift 
in regards to concentration, the management 
would probably argue that ten hour shifts 
were being worked anyway but in the fotm 
of overtime. 

The conclusion was that in arbitration you 
would give up the over-award payments and 
then probably lose the ten hour shift argu- 
ment anyway. Although the union was only 
answerable to the members, it did in fact 
affect the wages of 1700 workers at the 
Casino. 

I still think you made the right decision." 
(3) There was also reference to Mrs Drake appealing 

and taking part in proceedings involving the 
award. 

(4) Although Mr Johnston had been referred to as the 
Acting Secretary at the previous meeting, he was, 
in fact, appointed Acting Secretary by resolution 
at this meeting "in the Secretary's absence until 
such time as die Secretary attends the office". 

(5) It was further resolved that due to her refusal to 
attend the registered office of the union, or to 
attend the monthly Committee of Management 
Meetings, or to involve herself in any of the day 
to day workings of the union, that Mrs Drake's 
authority to act in the Commission be withdrawn 
and that Mr Johnston, Acting Secretary, and Mr 
Carter, Acting President, be authorised to sign 
and speak on behalf of the union (my emphasis). 

(6) There was a further resolution that industrial 
officers Johnston, Baxter, Potkura and Burke be 
appointed for a further six months from expiry 
date of present appointments (my emphasis). 

(7) The next meetings were fixed for 3 December 
1991, 7 January 1992, 4 February 1992, 3 March 
1992,7 April 1992,5 May 1992 and 2 June 1992. 

(I should add, too, that all of the notices of meetings 
(exhibit 4) are signed by Mr Carter as "Acting President"). 

It should be added that these scheduled meetings were not 
held and that according to Mr Carter the meeting of 

5 November 1991 fixed guidelines by which Mr Johnston 
has subsequently "run" the LTU. 

Indeed, in that context, I should observe that Mr Carter 
did not know how many of the numerous appeals between 
the parties had been instituted (see page 2373 of the 
transcript (hereinafter referred to as "TR")), or why. 

In addition, most of the majority were unaware that a 
private investigator had been engaged to follow Mrs Drake. 

Mrs Drake gave, too, notice of meetings at 12 Yacht 
Court, Heathridge (exhibit 10), but no member of the 
majority faction attended and the meetings were abandoned 
for lack of a quorum. 

There are a number of details of fact which ought to be 
considered separately in relation to variations to the 
Burswood Award, which was a major matter of complaint 
in these proceedings, particularly in the application by Mr 
Green, Mr Jed Carter and Mr DeSOva. 

Organisers and/or Industrial Officers. 
A Mr R Bath was appointed a collector to act on 

commission and sign up members. This was unknown to 
some of the members of the majority faction, but not Mrs 
Faccioni or Mr Carter. No appointment was made or 
approved by the Committee of Management. 

As to the appointment of Ms Potkura, Mr Johnston, Mr 
Baxter and Ms Burke as "industrial officers", it is quite 
clear that the first two were already doing the job, they 
having been appointed as organisers. 

(I will use the word "appointment" to describe the 
purported revocation of Mr Baxter's purported dismissal by 
resolution on 20 June 1991). 

It is quite clear, too, that, on Mrs Little's evidence, the 
industrial officers do the same job as organisers (see page 
2113 (TR)). Mrs Little, for example, said that they were 
employed already and were doing a good job, (ie) the same 
job as they had done when they were "organisers" 
previously. 

Mr Shore described them as organisers (see page 2167 
(TR)). 

The instructions of the meeting of 5 November 1991 
(exhibit 3E) were that Mr Johnston was to act as industrial 
officer and was to "organise for all applications". There 
was a resolution requiring him to "organise" negotiations. 

Mr Onofaro, at least, was of the opinion that it was better 
to appoint "industrial officers" than "organisers", because 
' 'industrial officers" were easier to dismiss (see Mr Carter's 
evidence, too). Mr Johnston, too, was instructed by the 
Committee of Management to "organise" in certain 
industries (see exhibit 3E and exhibit 3B in relation to the 
Hotel industry). The duties which they carried out are those 
contained in rule 15. 

That evidence leads to the conclusion, on the balance of 
probabilities, that those persons who were appointed as 
industrial officers were appointed to perform the same tasks 
and perform the same function or functions as an "organ- 
iser" and were "industrial officers" in name only. I so find. 
I also find that no organisers had been elected for some time 
before that, that being the evidence. 

Eligibility of "Industrial Officers". 
Ms Potkura, Mr Johnston and Mr Baxter were appointed 

as industrial officers on 20 June 1991. 
In the case of Ms Potkura, Mr Johnston, Mr Baxter and 

Ms Burke, the question of their eligibility to be appointed 
to positions in the LTU was raised. Inherent in the question 
of eligibility must be whether they were members at all. 

In the case of Ms Potkura, the evidence was that she 
worked at the material time as a barmaid at the Commercial 
Travellers Association premises. Her union membership 
ticket had been issued to her on 1 July 1990.1 am satisfied 
that she was so employed at the material times. There is no 
evidence that she was financial for 12 months. 

In the case of Mr Johnston, there was uncontroverted 
evidence that he was employed as a kitchenhand in a cafe 
and had been so employed part-time since 28 July 1991 (see 
exhibit 110). I so find. At no time was any evidence 
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submitted that Mr Johnston was a member of the LTU or 
that if he were he was '•financial" for 12 months. No 
membership ticket was produced and his name was not on 
the roll of members (exhibit 111). All that was submitted 
was that he was eligible for membership. 

In the case of Mr Baxter, he has been employed as a 
barman from May 1990 to January 1992 by the WA TUrf 
Club at Ascot Race Course (see exhibits 99A and 99B), and 
at the time of hearing this matter (see the evidence of Russell 
MacLauren Dainty). 

In the case of Ms Burke, it was submitted that she had 
been a housemaid in a hotel at the time of her appointment. 
I am satisfied that she was. Again there is no evidence that 
she was a member or that if she were she was "financial" 
for 12 months. She was appointed on 1 October 1991 as a 
temporary recruitment officer, and as an industrial officer 
on 5 November 1991. Rule 15 includes duties which would 
cover a recruitment officer. 

In the case of Mr Richard Bath (appointed on commission 
as a collector without the knowledge of most of the majority 
faction), there was no evidence of his membership or 
eligibility, insofar as this was relevant. He, as I have 
observed, purported to be appointed as a collector. 

It is noteworthy that none of these persons names 
appeared on the roll of register of members (exhibit 111). 

Fiocco Rattigan. 
These solicitors had been the LTU's solicitors previously 

and were re-appointed on 20 June 1991. They had acted for 
the SDA in proceedings in the Supreme Court, which Mrs 
Drake was ordered on 20 June 1991 to withdraw. They 
continued to receive instructions from "meetings" of the 
Committee of Management held after 20 June 1991. 

Position of the Secretary. 
If Mrs Drake returned today to 22 St George's Tferrace, 

Perth, she would be recognised as Secretary-Treasurer 
according to Mrs Little (see page 2130 (TR)) and Mr Webb. 
Indeed, I understood from Mr Nisbet's submissions that that 
was the respondents' case. I assume that that is their view, 
notwithstanding the resolutions of the purported Special 
General Meeting of 18 March 1992. 

Mr Webb said Mr Johnston was only to act as Secretary 
as long as Mrs Drake did not perform her duties. That was 
the extent, as I read them, of the resolutions appointing Mr 
Johnston to act on 3 September 1991 and 5 November 1991. 

I therefore conclude that from that evidence and from the 
minutes of the meetings (exhibits 3C and 3E) that those 
resolutions to appoint Mr Johnston were to appoint him only 
as Acting Secretary whilst, on the majority's opinion, Mrs 
Drake was absent from her duties. 

Other Findings as to Facts. 
I would add some particular findings and observations. 
I should add that Mrs Drake has not been paid any wages 

for some months. The attitude of the majority is that she is 
not entitled to them since she has unjustifiably absented 
herself from work. Certainly she has. However, she 
maintains that the LTU passed the resolutions of 20 June 
1991 unlawfully, and, inter alia, by implication, is carrying 
on business from a registered office unlawfully appointed. 
Whatever the case, Mrs Drake has not teen paid a 
substantial amount of wages or salary for well over a year. 

I should add that a quantity of property was said to have 
been returned by the SDA to the LTU on 21 May 1991 and 
accepted by Mrs Faccioni who issued a receipt for it. There 
is no evidence before me that property or records are 
anywhere but in the custody of Mrs Drake and/or at 22 St 
George's Tferrace, Perth. The premises occupied at 22 St 
George's Terrace, Perth by the LTU are said to be separate 
from other premises on die third floor, and, therefore, in 
particular, separate from the SDA. 

It is not seriously contested that s.63 and s.65 of the Act 
and regulation 106(1) and (2) of the Industrial Relations 
Commission Regulations 1985 have not been complied with 
in 1990, 1991 and 1992 (see exhibits 16, 97A and 97B). 
Each side blames the other. I am satisfied and so find. 

Currently, clerical and administrative services for the 
LTU are provided by the SDA on a fee paying basis. The 
LTU has no clerical staff. 

There was evidence of an inability to pay the LTU's bills 
because Mrs Drake would not sign cheques. There is also 
evidence that Mrs Drake sent cheques for signature by Mrs 
Little and Mrs Faccioni which they signed, but they did not 
return to her because they did not trust her to distribute them. 
Certainly, Mrs Drake did refuse to sign some cheques. There 
was, therefore, an impasse (see exhibits 22, 23 and 25 as to 
this matter). 

I am also satisfied that the majority faction purporting to 
conduct the affairs of the Committee of Management wrote 
to Mrs Drake, over the signature of Mr Carter as Acting 
President, asking for her resignation if she were unable to 
work with the Committee (see exhibit 24). It was not 
suggested that she did not receive it, and I conclude that she 
did. There is no response to that. However, in evidence, 
there followed various applications at various times, the 
subject of these proceedings, and Mrs Drake did not attend 
22 St George's Terrace, Perth, to work. Indeed, no member 
of the minority faction attended meetings at 22 St George's 
Terrace, Perth. 

I am also satisfied that another LTU account was opened 
by resolution of the Committee of Management at the ANZ 
Bank with Mr Johnston as Acting Secretary and a signatory, 
and the two trustees, Mrs Faccioni and Mrs Little, as 
signatories (see exhibit 41). The evidence for the majority 
faction was that this was necessary because of Mrs Drake's 
failure to sign cheques. In other words, they required to 
continue to conduct the affairs of the union, including its 
financial affairs. 

Hostplus and Hostwest. 
It was the subject of complaint in these proceedings that 

the majority members, purporting to sit as the Committee 
of Management, had committed employees to a new 
superannuation scheme, HostWest, when the approved 
superannuation scheme was HostPlus. That was not directly 
approved by a resolution of the Committee of Management, 
but on 1 October 1991 the Committee of Management 
appointed Mr Johnston and Mr Carter as trustees of the 
scheme. I am satisfied that that represented a formal 
approval by implication of the scheme. 

I heard evidence from Mr Alan George Duncan, the 
manager of Nexis Pty Ltd. It administers industry superan- 
nuation funds on behalf of trustee boards. The company is 
a wholly owned subsidiary of National Mutual Group. They 
are the administration manager of the HostWest Superannu- 
ation Fund. The trustee is a company called HostWest 
Limited. The directors include Mr Carter and Mr Johnston. 
The fund was created to cater for hospitality awards in this 
State. 

HostPlus is another fund administered by Jacques Martin. 
The insurer is the AMP Society. The fund investment 
manager is Prudential Insurance Company. They offered a 
capital guarantee fund. 

HostWest is greater in insured benefits than HostPlus. It 
was not a logical comparison to compare insured benefits. 
There is a lower administration cost with HostPlus. Mr 
Duncan sees no obstacle to HostWest achieving 9000 
members. The larger the membership the lesser the cost per 
member. Potential membership of HostWest is 20,000. 

Every industry fund in its earliest years has joined in a 
capital guaranteed portfolio, because it provides stability to 
members. All four of the largest insurers put in a tender. 

Mr Peter Allen Edmiston gave evidence. He is the State 
director of Jacques Martin. That firm specialises in the 
administration of multi-employer superannuation schemes 
and covers over 4000 employers and more than 75,000 
members. They are involved in the HostPlus and West- 
scheme schemes. 

In determining whether a scheme is more advantageous 
than another, there are some factors to consider. There are 
three main factors. One is the administration costs, the 
second is the investment return, and the third is insurance 
value, he said. 
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HostPlus provides superior cover for the same dollar (see 
page 2690 (TR)). About a dozen employers have sofar 
withdrawn from HostPlus. 

Mr Edmiston acknowledged that one product might suit 
a buyer better than another. In fact, thousands of occupa- 
tional superannuation schemes exist. 

HostWest provides substantially higher insured benefits, 
but on a dollar for dollar basis HostPlus benefits are 
superior, Mr Edmiston concluded. 

On that competing evidence, particularly as it comes from 
the manager of each scheme (who will naturally, and, 
indeed, properly, support "his own scheme"), and also 
because of the evidence, as I understood it, that buyers have 
different needs, I am unable to conclude, on the evidence, 
that one scheme is significantly more advantageous than the 
other. 

Audit Reports. 
As to the audit reports, (exhibits 101A to 101D), I 

examined those and I heard the evidence of Mr Mark 
Drewett Kendrew, a chartered accountant (see pages 
2900-2917 (TR)). He was able to produce only qualified 
reports due to the problems with litigation between die State 
and Federal unions over $1 million plus of disputed 
property. 

Certainly, his firm, Deloitte Ross Tohmatsu, is the auditor 
for the SDA, as well as other unions. However, there was 
nothing, on the evidence, which would suggest to me that 
Mr Kendrew or his firm would act in any respect other than 
with the utmost propriety. In particular, Mr Kendrew was 
unaware of any large cash withdrawals, he said. What was 
meant by large cash withdrawals was not put to him. The 
audits reveal no irregularity as alleged, or at all. 

Bank Withdrawals. 
There was no or no sufficient evidence of any improper 

or unlawful transfers or withdrawals of monies. The 
accounts have been audited and reveal nothing improper or 
irregular as a matter of fact on the evidence put before me. 
I so find. 

Records. 
Difficulties have arisen because of two lots of records 

kept at 12 Yacht Court, Heathridge and 22 St George's 
Terrace, Perth, respectively, and this has clearly inhibited 
the ability of the LTU to comply with audit and other 
statutory recording requirements. I so find. 

Special General Meeting of 18 March 1992. 
A Special General Meeting was called upon the petition 

of a number of members to be held at 22 St George's 
Terrace, Perth. Its object was to effect the dismissal of Mrs 
Drake. The date of such meeting was fixed as 18 March 
1992. 

As a result of an application by Mrs Drake, I made orders 
on 13 March 1992, inter alia, cancelling the meeting (see 
72 WAIG 763). It was to occur shortly before the dates fixed 
to hear and determine these matters. 

The meeting nonetheless purported to proceed and was 
attended by some of the witnesses in these proceedings. Mr 
Johnston was there. 

There is no evidence that Mrs Drake or any members of 
the minority faction were informed that it would proceed 
notwithstanding my orders. 

It was put to me that the meeting was able to proceed 
because a notice of appeal against my orders was filed dated 
18 March 1992 in appeal No 4 of 1992 which would stay 
the effect of my orders and therefore permitted the meeting 
to proceed. 

Resolutions purporting to dismiss Mrs Drake were passed 
at the purported meeting. (The minutes of that meeting are 
exhibit 85). The effect of those resolutions have not been 
fully canvassed, nor has their validity or otherwise, before 
me. 

The Committee of Management. 
I heard evidence in this matter relating to the operation 

of the Committee of Management. 
Firstly, it is, I think, important to note that no Committee 

of Management Meeting has purported to be held by the 
majority faction since 5 November 1991. This was, in part, 
said to be because Mr Webb was away and there would not 
be a quorum. It was admitted that that left Mr Johnston to 
conduct the LTU on what were said to be guidelines laid 
down at the meeting of 5 November 1991. 

Of course, Mrs Drake has, as Secretary, continued to give 
notice of meetings to be held at 12 Yacht Court, Heathridge, 
her home. However, they "lapsed" for want of a quorum 
since no-one from the majority faction attends. 

Ms Symons has not attended a meeting since December 
1991 and maintains that she will not do so again. She is a 
young person and her experiences have occasioned her 
stress. She should, in fact, have formally resigned. 

Mr Onofaro told Mr Jed Carter, Mr Phillip Charles Biggs, 
and others that he would resign once Mrs Drake was 
removed. 

Mr Webb and Mr Shore had been unemployed. In the case 
of Mr Shore, he had been unemployed for 12 months, and 
in the case of Mr Webb, who is a chef, he had been 
unemployed for 12 months also. They told me that Mr 
Johnston knew of this situation. No formal notice was 
adduced in evidence. 

As to Ms Lacey, there was evidence from a number of 
wimesses. Mr Onofaro told me that she had gone to 
Queensland to marry. Mr Webb had not seen her for some 
time. Mrs Little had not seen her in 1992. Mr Carter had last 
heard of her in Queensland. Mr Shore told me that she was 
in Queensland and Mr Biggs and Mr Green were told 
something similar at her former place of employment in 
November/December 1991. 

Exhibit 112 is a copy of an affidavit purporting to be 
sworn by Ms Lacey. It was sought to be filed at a very late 
stage of proceedings. There was no prospect that it could be 
cross-examined upon at that time and no suggestion that the 
deponent will be available to be cross-examined. I cannot 
safely attach any real weight to it and I do not. 

In the circumstances, I conclude that Ms Lacey has been 
outside the State during 1992 and it is, on the evidence 
before me, unknown with any certainty if or when she will 
return. 

Fast Food and Retail Catering Industries. 
The question was raised as to the SDA acquiring 

membership of LTU members employed in the fast food 
industry and the retail catering industry, too. The former was 
an important matter, because one of the resolutions struck 
down on 13 June 1991 was a resolution of the LTU ceding 
membership in the fast food industry to the SDA. 

Mr Carter said (see page 2359 (TR)) that Ms Potkura was 
unsuccessful in fast food industry organising, Mr Webb did 
not know how many fast food employees were members of 
the SDA or the LTU, and Mrs Faccioni and Mrs Little did 
not know how many LTU members were employed in the 
fast food industry. It is clear that no employee of the LTU 
is looking after fast food members, or for that matter retail 
catering industry members, on the evidence. 

The majority of members in the retail catering industry, 
on the evidence, now belong to the SDA. 

Mr Carter had been aware of the membership of fast food 
employees becoming members of the SDA since mid-1991. 
The Committee of Management has not and no other person 
has taken any action in relation to these matters. 

Although Mrs Drake said she had dozens of calls recently 
about this, it transpired on the evidence that she had only 
had a few. She acknowledged that nothing had nor could be 
done about organising the fast food industry between 4 
December 1990 and 20 June 1991, because no meetings had 
been called. She herself did nothing about it. 

The majority of persons in the fast food industry now 
belong to the SDA, as do the persons at Mrs Faccioni's 
work. In addition, Mrs Faccioni, who is a sweets cook at 
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Coles Variety, is the only LTU member employed there. The 
rest are all SDA members. They signed up about a year ago. 
(As to these matters, too, see pages 1450, 2359, 2387, and 
2390 (TR)). 

In addition to that, there is evidence that Mrs Drake 
attended at Parliament House at a meeting of the catering 
staff who were LTU members and later became FMWU 
members. She attended with FMWU officers and/or 
organisers to discuss matters and subsequently these persons 
transferred their membership to the FMWU (see page 1971 
(TR)). 

It is clear, too, on the evidence, that on the directions, or 
at least with the consent of the majority faction, those 
persons employed as "industrial officers" have devoted 
their attention to the Casino and to employees in high rise 
hotels and other areas. 

Mrs Drake, for her part, has devoted her attention to the 
Lord Forrest Hotel, Bunbury employees, various other 
matters, and a large part of her time to Casino matters. 

It is debatable, on the evidence, that there are currently 
resources available to organise the fast food industry and the 
retail catering industry. However, it is noteworthy that the 
Committee of Management has passed no resolution 
criticising or seeking to prevent the loss of membership in 
those areas, or raised the matter with the SDA. In part, of 
course, the Committee of Management has been quite 
non-functional. 

There are several other matters of fact which I should 
observe. 

Firstly, Mr Carter did, at the meeting of 2 My 1991, move 
18 resolutions from the chair. 

Secondly, the membership of the LTU is, on the evidence, 
about 2500 (see page 2190 (TR)). It is not 7200. 

There was a complaint that the LTU was misrepresented 
to the Australian Labor Party that there were 7200 members, 
and, accordingly, the number of delegates permitted was 
greater than the true entitlement of the LTU, so the evidence 
went. 

In addition, there was some evidence that persons had 
been nominated as delegates of or representatives from the 
LTU to the Australian Labor Party conferences, who were 
not members of the LTU. 

There was also a complaint that Mr Baxter was directed 
to be paid long service leave under rule 33 at the meeting 
of 5 November 1991 when he was not eligible to hold office. 
Whether he was so entitled and the validity of the resolution 
would depend on the length of his employment or holding 
of office, as well as other matters to which I will turn. 

Observation as to Facts and Burden of Proof. 
Those, with the exception of the facts relating to the 

Burswood Award, are the facts upon which I have been 
satisfied on the balance of probabilities, together with some 
conclusions of fact which I have drawn. I should observe 
that the applicants have borne, insofar as that can be said to 
exist in proceedings such as this, the burden of establishing 
facts on the balance of probabilities. I have made and will 
make findings on that basis. 

Some consideration of pertinent rules is necessary:— 
(1) Rule 3 sets out the objects of the LTU and these 

include:— 
"(a) To uphold the right of combination of labor 

and to improve, protect and foster the trade 
interests of its members, and to assist them 
to obtain their rights under any industrial or 
social legislation. 

(b) To promote industrial peace and efficiency 
by all amicable means, including conciliation 
and arbitration. 

(c) To prevent strikes or lock-outs. 
(d) When differences do occur, to obtain their 

settlement by just and equitable methods. 
(e) To affiliate, federate, amalgamate or merge 

with any Trade or Industrial Union or 

Association or Organisation having objects 
similar in whole or in part to the objects of 
this Union. 

(f) To provide for the payment of a funeral 
benefit on the death of a member or a 
member's wife. 

(g) To establish sub-branches of the Union. 
(h) To assist members who are lawfully unem- 

ployed. 
(i) To further the better advocacy of the princi- 

ples and rights of labor, or for any other 
purpose which the Committee of Manage- 
ment may deem proper, and to support, own 
in whole or in part any licensed club or 
licensed hotel and/or subsidise any newspa- 
per or other publication advocating the cause 
of labor. 

(j) To obtain a thirty hour week in four days and 
to assist members to achieve the full product 
of their labour. 

(k) To obtain equal pay for the sexes." 
(2) Rule 4. Constitution provides as follows:— 

"The Union shall consist of an unlimited 
number of persons, whether permanent or casual, 
who are employed (or who are usually employed) 
by or in any of the following industries or callings, 
within the State of Western Australia:— 
(a) Hotels, Motels, Service Flats and/or Apart- 

ment Houses, Boarding and/or Lodging 
Houses; 

(b) Clubs, Cabarets, Casinos (provided that it 
shall not include any persons who are 
employed or usually employed in Casinos 
and whose major and substantial employ- 
ment is such as to enable them to be eligible 
for membership of the Federated Clerks' 
Union of Australia Industrial Union of 
Workers, W.A. Branch); 

(c) Taverns, Winehouses, Restaurants, Cafes, 
Tearooms, Coffee Lounges, Oyster Saloons, 
Ice Cream and Cool Drink Saloons, Catering 
Establishments, including persons employed 
by any company, firm or person carrying on 
business as a Catering Contractor; 

(d) Tea Attendants, (including those employed 
in Government Departments, Instrumentali- 
ties and Trading Concerns) and persons 
employed in the preparation and/or cooking 
of food in retail establishments, (provided 
that it shall not include any person whose 
major and substantial employment is that of 
a Shop Assistant, Storeman or Storewoman) 
and persons employed by agencies or domes- 
tic service businesses in the preparation 
and/or cooking of food, the serving of meals 
and/or light refreshments and/or drinks. 

Provided that in respect of the foregoing 
no other person shall be eligible to become 
a member of the Union, excepting those 
persons who have been appointed Officers of 
the Union, together with such other persons 
who may have been appointed Honorary Life 
Members in accordance with the Rules." 

(3) Rule 5 relates to the registered office and that 
provides as follows:— 

"The Registered Office of the Union shall be 
468 Murray Street, Perth, or such other place as 
the Committee of Management may determine 
from time to time. Each change of the Registered 
Office shall be duly notified to the Industrial 
Registrar." 

(4) The Committee of Management is provided for by 
rule 6. That provides as follows:— 

(a) The general control and conduct of the 
business of the union shall be vested in a 



Committee of Management, consisting of the 
President, Vice-President, Secretary-Treas- 
urer, Guardian, two Trustees and eight 
Members of the Committee, with any seven 
of such Committee of Management to form 
a quorum. 

(b) The union may determine by that rale to hold 
an election for an Assistant Secretary and 
such person duly elected will also become a 
member of the Committee of Management. 

(c) The Committee of Management meets at 
least once in each month, as is required by 
that rule, and "shall be summoned by the 
Secretary, President or Vice-President". In 
addition, "Special Meetings shall be sum- 
moned by the Secretary whenever he thinks 
fit or on receipt of a requisition from three 
members of the Committee". 

The powers of the Committee of Management 
are also referred to in rule 6 and these include:— 

(a) The power to employ and dismiss collectors. 
(b) "Determine the salaries and other remunera- 

tion to be paid to Officers, Organisers and 
Staff". 

(c) All members of the Committee of Manage- 
ment are required to have been members for 
a continuous period of 12 months prior to 
nomination. 

(d) All officers and representatives as prescribed 
are required to be financial in respect of the 
12 months prior to nomination and are 
required by the rule to remain financial 
whilst holding any such office or representa- 
tive position. 

(e) Any officer or representative becoming unfi- 
nancial shall forfeit all positions he or she 
holds. 

(f) No member shall be eligible to nominate for 
or hold any office in the union, who has 
admitted to, or who has been found guilty in 
any court of law, of larceny, embezzlement 
or any other form of dishonesty in relation to 
the property or funds of the union. 

(5) Rule 7 refers to the election of officers. These are 
required to occur every four years and include 
elections for the office of President, Vice- 
President, Secretary-Treasurer, Assistant Secre- 
tary (in the case where the union has so 
determined to elect such an Officer), Guardian, 
two Trustees, eight Committee Members, and 
Organisers. 

(6) Rule 8 provides for casual and temporary vacan- 
cies. Sub-rule (c) is of importance and reads as 
follows:— 

' 'Where pending the filling of a vacancy in any 
office of the Union, or while a regular office- 
holder is absent or incapacitated, it is necessary 
for the proper conduct of business that some 
person perform the duties of such office, the 
Committee of Management may appoint an acting 
officer." 

(7) Rule 9 provides for the removal of officers and 
members of the Committee of Management. This 
can occur by a Special General Meeting at which 
not less than 1% of the financial members of the 
union are present, if a person has been found guilty 
of any one of five allegations prescribed in the 
rules. 

(8) Rule 11. Duties of President provides as fol- 
lows:— 

"The President of the Union shall attend and 
preside when able at all meetings of the Union. He 
shall preserve order and enforce the Union Rules. 
Except as hereinbefore provided, he shall have a 
deliberative vote only, and in the event of an 

equality of votes, the proposal shall be decided in 
the negative. 

Where the President presides over a Meeting 
where the election of delegates or representatives 
to Conference, Council or any Committee is 
taking place, the President may exercise a casting 
vote to break any tie between two or more 
candidates in such election." 

(9) Rule 12. Duties of Vice-President provides as 
follows:— 

"The Vice-President shall attend all meetings, 
and generally assist the President in the proper 
discharge of his duties. Should the President be 
absent, he shall preside at the meeting in his stead, 
with full power of President. Should the President 
and Vice-President be absent from the meeting, a 
Chairman shall be elected from the members 
present to carry on the business of the meeting." 

(10) The duties of the Secretary are set out in rale 13 
in some detail. These include:— 

(a) Attending all meetings of the union. 
(b) Keeping correct minutes of the proceedings 

of the union. 
(c) Receiving and keeping account of all receipts 

and expenditure, and generally being respon- 
sible for documents, account books, vouchers 
and papers belonging to the union. 

(d) Conducting all correspondence, and keeping 
a copy of same. 

(e) Forwarding to the Industrial Registrar a list 
of officers of the union in the month of 
January of each year, including a balance 
sheet duly signed by the auditor on half 
yearly meeting nights. 

(f) Faithfully attending to all matters concerning 
the well being of the union and its members. 

(g) Causing the accounts of the union to be 
properly audited by a duly qualified public 
accountant each half year and delivering to 
the Industrial Registrar a duly audited bal- 
ance sheet, etc. 

(h) Keeping a register of union members show- 
ing the name and postal address of each 
member and a list of the names, postal 
addresses and occupations of the persons 
holding office in the union. 

(i) Being the person to sue or be sued on behalf 
of the union, or prosecute or initiate legal 
proceedings in any Court. 

(11) Rule 14 refers to the duties of Assistant Secretary. 
The Assistant Secretary is required by the rale to 
assist the Secretary to perform his duties as set out 
in these rales, to perform duties under the 
direction of the Secretary, and during any absence 
of the Secretary, to act as the Secretary and 
perform the duties and exercise the authority of 
the Secretary as prescribed in these rules. 

(12) Rule 15 provides for organisers and reads as 
follows:— 

"The Committee of Management shall deter- 
mine the number of Organisers to be elected. Such 
Organisers shall be elected according to the 
provisions of Rule 7, but between elections the 
Committee of Management may appoint addi- 
tional temporary organisers for a period of not 
more than six months. 

The Organisers' duties shall be the organising 
of an unlimited number of persons who are 
employed, or are usually employed in any 
capacity whether permanent or casual in or in 
connection with the industries and establishments 
set out in Rule 4—Constitution, collecting of 
Contributions, Fines, Levies and donations or fees 
from any other source. The Organisers shall assist 
the Secretary in carrying out the business at 
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Meetings. The Organisers shall be subject at all 
times to instructions given to them by the 
Secretary and shall cany out same. The Organ- 
isers shall perform any other duties that the 
Committee of Management may require of them. 
They shall account to the Secretary for all moneys 
collected, not less than once each fortnight, and 
every day if so required by the Secretary." 

(13) Rule 16 provides for the duties of trustees and 
reads as follows:— 

"All cheques or orders for a withdrawal of 
money from the bank shall be signed by at least 
one Trustee, and countersigned by the Secretary- 
Treasurer. The Trustee shall, under instructions 
from the Committee of Management, have control 
of the property of the Union, and shall invest the 
funds of the Union in proper securities as directed 
by the Committee of Management. 

No part of the funds or property of the Union 
shall be paid or applied for, or in connection with, 
or to aid or assist any person engaged in any strike 
or lockout within Western Australia." 

(14) Rule 18 provides for the appointment and duties 
of the auditor who shall be an accredited Public 
Accountant registered as such or a Registered 
Auditor registered as such appointable by the 
Committee of Management. What he is required 
to do is set out in rule 18(2) which reads as 
follows:— 

"The Auditor shall— 
(a) Be required to carry out the two audits each 

twelve months for the preceding six months 
that end on the 31st May and 30th November. 

(b) Have power to call for all books, papers, 
vouchers and documents belonging to the 
Union. 

(c) Compile a balance sheet and statements of 
receipts and expenditure for the six months 
of the audit period. 

(d) All balance sheets, statements and reports 
shall be made in writing and delivered to the 
Secretary-Treasurer, and copies posted to the 
Trustees." 

(15) Rule 21 sets out conditions of membership. 
(16) Rule 22 prescribes for the purging of the register. 
(17) Rule 24 prescribes for meetings of the LTU, but 

not of the Committee of Management. 
(18) Rule 28. Industrial Agreements and Court Repre- 

sentation provides as follows:— 
"(1) All industrial agreements, deeds and other 

instruments made for and on behalf of the 
Union, shall be signed by the President and 
the Secretary and sealed with the seal of the 
Union. 

(2) The Union shall be represented before the 
Western Australian Industrial Commission 
and the Western Australian Industrial Appeal 
Court in any metiers under the Industrial 
Arbitration Act, 1912, by the President or 
Secretary or by any other person so appointed 
by the Committee of Management" 

(19) Rule 29 refers to the Seal of the union and 
prescribes that the Secretary shall have the use and 
custody of the Seal. 

(20) Rule 31. Misconduct provides as follows:— 
"(1) The Committee of Management shall have 

power to hear and determine charges under 
this Rule. 

(2) Any member may charge any other member 
with:— 

(a) Committing any Breach of Rules; 
(b) Working in contravention of an award, 

order or agreement; 

(c) Knowingly failing to comply with any 
resolution or direction lawfully passed 
or given under any rule of the Union; 

(d) Failing to attend a meeting of the 
Committee of Management when sum- 
moned by the Secretary; 

(e) Committing any fraudulent or unlawful 
act in relation to the funds or property 
of the Union or in relation to any 
election held under its rules; 

(f) Wrongfully holding himself out as oc- 
cupying any office or position in the 
Union, or as being entitled to represent 
the Union in any capacity; 

(g) Behaving in a drunken, disorderly or 
offensive manner at any meeting held 
under the rules of the Union or in the 
Office of the Union; 

(h) Knowingly giving false or misleading 
information or refusing to give informa- 
tion to any officer, representative or 
employee of the Union or any person 
acting as or on behalf of a Returning 
Officer conducting an election under its 
rules relating to any Union business or 
election or any matter affecting the 
interests of the Union or its members; 

(i) Knowingly working with a non-unionist 
doing work covered by the constitution 
of the Union, without having reported 
the situation to the Union; 

(j) Knowingly making a false statement to 
become a member of the Union; 

(k) Aiding or encouraging any other mem- 
ber in any offence under this Rule; 

(1) Fails to account for any monies col- 
lected by him on behalf of the Union; 

(m) Owes contributions or levies and/or 
fines equal to or greater than six months 
and one day, and does not after fourteen 
(14) days notice pay the same or make 
satisfactory arrangements with the Sec- 
retary; 

(n) Claims expenses not incurred by him on 
behalf of the Union or in any way 
misappropriates any of the Union's 
funds; 

(o) Having given reports of Union Business 
to the press other than the Secretary, 
President or persons authorised by the 
Secretary. 

(3) Any charge shall be made in writing to the 
Secretary. The Secretary may, if he thinks fit, 
and shall, if directed by the Committee of 
Management, summons the member charged 
before the Committee of Management. 

Such summons shall be in writing and 
shall state the time and place of the hearing, 
the name of the person laying the charge and 
the substance of the charge. The person 
charged shall be given such notice of the 
hearing as may be reasonable having regard 
to all die circumstances. He shall on request 
be supplied with such further particulars as 
may be necessary to indicate the precise 
matters with which he is charged. 

At the appointed time and place (or at any 
time and place to which the meeting is 
adjourned or postponed and of which the 
person charged is notified) the charge may be 
investigated, whether or not the person 
charged is present, unless a satisfactory 
explanation of his absence has been received. 

(4) If the Committee of Management finds the 
member charged guilty it may fine him any 
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sum not exceeding twenty dollars ($20.00), 
remove Wm from any position, suspend him 
from membership, or deprive him of any 
right or benefit of membership until the 
happening of any specified event, or until 
performance of any specified act, or expel 
him from the Union. 

(5) If upon investigation the charge is found to 
be frivolous or malicious, the Committee of 
Management may fine the member making 
the charge a sum not exceeding ten dollars 
($10.00). 

(6) An appeal shall lie in respect of any decision 
under this rule to a special general meeting 
of the Union. Notice of appeal shall be given 
in writing within one month of the member 
being informed of the decision of the 
Committee of Management to the Secretary 
and shall set forth in full all matters which 
the appellant desires to be considered." 

(21) Rule 32 sets out standing orders and rules of 
debate. In particular, rule 32(d) is of some 
relevance and that reads as follows:— 

"When a motion has been duly proposed and 
seconded the Chairman shall proceed at once to 
take the vote thereon, unless some member rises 
to oppose it or to propose an amendment. No more 
than two members shall speak in succession on 
one side for or against the motion, and no member 
shall speak more than once on the same motion 
(except in explanation). The mover shall be 
allowed ten minutes in reply, after which the 
motion shall be put to the meeting forthwith. 

No member shall be allowed more than five 
minutes to speak to a motion, unless with the 
concurrence of the meeting. Any question of order 
shall be decided by the Chairman, whose ruling 
shall be final, unless it be challenged by a motion 
submitted to the meeting. The mover shall have 
five minutes to speak to his motion and the 
Chairman shall have five minutes to reply. Such 
motion to dissent from the Chairman's ruling shall 
be put to the meeting without further debate." 

(22) Rule 33. Retiring or Death Allowance provides:— 
"(a) (i) A Retiring Allowance shall be paid of 

not less than an amount equal to one 
year's full pay, or the proceeds of a 
superannuation scheme if one is estab- 
lished provided that whichever is the 
greater sum shall be the amount paid, 
for paid officers of the Union after 
twelve years' service, or pro-rata after 
five years' service. 

(ii) After completing 12 years' service there 
shall be an entitlement of pro-rata 
payment for each completed year of 
service on the basis as prescribed in the 
foregoing (a)(i), in the advent of death 
of a paid officer of the Union, if a 
superannuation scheme exists then 
whichever is the greater sum shall be the 
amount paid to his beneficiaries. 

(b) The aforesaid conditions shall apply to paid 
officers of the Union in the case of removal 
from office due to sickness, voluntary retire- 
ment, ballot or in any other circumstances 
within the rules of the Union. Where an 
officer dies during his employment and any 
entitlement under this rule has not been met 
by the Union, the Union shall pay to his 
dependants all amounts due at the time of his 
death. 

(c) In the event of a paid officer of the Union 
being removed from office or employment 
within the Rules of the Union, such paid 
officer shall not be entitled to any Retiring 
or Death Allowance. A paid officer of the 

Union removed from office or employment 
within the rules of the Union shall have the 
right to appeal against such decision of the 
Committee of Management to the Union. 

(d) For the purposes of this rule a paid officer 
shall mean and be deemed to be the full-time 
Secretary-Treasurer, full-time Assistant Sec- 
retary and such other persons as may be 
employed as organisers on a full-time basis. 
Provided that any full-time collector who is 
elected to a position of a paid officer shall 
have all service served as a full-time collec- 
tor counted in complying with this Rule. 

(e) No person shall be paid any money in respect 
of the foregoing until such amount of money 
and the entitlement to such money has been 
passed for payment by the Committee of 
Management. Payment in accordance with 
this Rule shall only be made from a Passbook 
Account and all withdrawals of money shall 
be signed by the President, Secretary-Treas- 
urer and any one Trustee. 

(f) For the purposes of this Rule "full pay" shall 
mean the usual remuneration of an officer 
including all wages, salary, allowances and 
other payments calculated at the rate apply- 
ing at the date of retirement or death. 

(g) Notwithstanding anything contained in this 
Rule, in the advent of the death of a paid 
Officer of the Union prior to his qualifying 
pro-rata five years, his beneficiaries shall be 
entitled to all proceeds of a superannuation 
scheme if one exists or his pro-rata salary 
entitlements. 

(h) Provision shall be made for a separate fund 
for Retiring or Death Allowance. This fund 
shall be maintained at a level which meets all 
commitments of the Union at all times." 

The Act. 
$.62 of the Act provides:— 

"(1) Upon and after the registration of rules in 
accordance with subsection (1) of section 58, and 
alteration to those rules by the organization 
concerned shall not be or become effective until 
the Registrar has given to the organization a 
certificate that the alteration has been registered. 

(2) The Registrar shall not register any alteration to 
the rules of an organization that relates to its 
name, qualifications of persons for membership, 
or a matter referred to in section 71 (2) or (5) 
unless so authorized by the Full Bench. 

(3) Subject to subsection (8) of section 71, the 
Registrar shall not register an alteration to any rule 
unless, after consulting with the President, he is 
satisfied that— 
(a) the application has been authorized in accor- 

dance with the rules of the organization; 
(b) reasonable steps have been taken to ade- 

quately inform the members— 
(i) of the proposal for alteration and the 

reasons therefor; and 
(ii) that the members or any of them may 

object to the proposed alteration by 
forwarding a written objection to the 
Registrar, 

and, having regard to the structure of the 
organization and any other relevant circum- 
stance, the members have been afforded a 
reasonable opportunity to object to the 
alteration; and 

(c) less than five per centum of the members of 
the organization has objected to the proposed 
alteration or a majority of the members who 
voted in a ballot conducted in a manner 
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approved by the Registrar has authorized or 
approved the proposed alteration. 

(4) Sections 55, 56, and 58 (3) apply, with such 
modifications as axe necessary, to and in relation 
to an application by an organization for alteration 
of a rule of a kind referred to in subsection (2)." 

5.65 of the Act provides:— 
"The secretary of each organization shall— 

(a) cause the accounts of that organization to be 
properly audited by a person registered as an 
auditor under section 18 of the Companies 
(Western Australia) Code (in this section called 
"the auditor") within 6 months after the end of 
each financial year of that organization; and 

(b) within one calendar month after the completion of 
the audit referred to in paragraph (a), deliver to the 
Registrar— 

(i) a balance sheet of the assets and liabilities of 
that organization audited by the auditor and 
made up to the date of the closing of the 
accounts of that organization in respect of the 
financial year concerned; and 

(ii) a statement of the receipts and expenditure 
of that organization during the financial year 
concerned audited by the auditor." 

Principles. 
Whilst there are a number of principles of law which 

apply to particular issues considered in these reasons, and 
to which I will refer when necessary, there are also a number 
of general principles or principles which are of substantial 
importance. These I will set out hereunder. 

S.66 of the Act. 
5.66 is a section which confers a wide jurisdiction on the 

Commission in relation to organisations. It is a section 
which appears in Part II, Division 4 of the Act. That Division 
deals with organisations and associations as defined in the 
Act. 

S.61 of the Act deals with the effect of the registration 
and provides as follows:— 

"Upon and after registration, the organization and 
its members for the time being shall be subject to the 
jurisdiction of the Court and the Commission and to 
this Act; and, subject to this Act, all its members shall 
be bound by the rules of the organization during the 
continuance of their membership." 

All organisations and their members are subject to the 
jurisdiction of the Commission. 

All of the members of a registered organisation, such as 
the LTU, are bound by the rules as a matter of law. 

S.61 is important. 
However, the Division includes provision for registration 

of organisations and associations, requirements for certain 
rules, alteration of rules, s.66, provisions relating to State 
and Federal organisations for amalgamation, and s.73 
relating to cancellation or suspension of registration. In 
other words, the Division relates to organisations and 
associations and their registration under the Act. 

S.66 must be interpreted in the context of a Division 
which confers jurisdiction over organisations, their registra- 
tion and regulation on the Commission in an Act which 
includes s.6(e) and (f) as objects. Indeed, the section must 
be interpreted in the context of the Act as a whole. 

S.6(e) and (f) reads, respectively, as follows:— 
"(e) to encourage the formation of representative 

organizations of employers and employees and 
their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility for 
membership of such organizations; 

(f) to encourage the democratic control of organiza- 
tions so registered and the full participation by 
members of such an organization in the affairs of 
the organization; and" 

S.6(f) is particularly significant. 

There was a similar, but not an identical, provision in 
s.141 of the Conciliation and Arbitration Act (Cth) 1904 (as 
amended). There is a similar provision in its successor, the 
Industrial Relations Act 1988 (Cth), in s.209. Again, that 
provision is not identical with s.66 of the Act. 

As a result, not all authorities in relation to the Australian 
Commission and its jurisdiction and power are apposite in 
this State. However, many are. 

Read with s.66(l), the Commission, constituted by the 
President, has jurisdiction conferred by s.66(2). That 
jurisdiction is extremely wide. It is wider than the old s.141 
jurisdiction contained in the Conciliation and Arbitration 
Act (Cth) 1904. 

S.66(2) reads as follows:— 
"On an application made pursuant to this section, 

the President may make such order or give such 
directions relating to the rules of the organization, their 
observance or non-observance or the manner of then- 
observance, either generally or in the particular case, 
as he considers to be appropriate and without limiting 
the generality of the foregoing may ..." 

S.66(2) confers jurisdiction onto the President as fol- 
lows:— 

(1) Upon an application made pursuant to s.66(l). 
(2) To make such order or give such directions as he 

considers to be appropriate. 
(3) Relating to the rules of the organisation, to their 

observance or to their non-observance or the 
marmer of their observance. 

(4) "Without limiting the generality of the forego- 
ing" to make certain orders or do certain things 
which are prescribed thereunder by way of the 
exercise of discretion, but, pre-eminently, to make 
such orders, subject to paragraphs (2) and (3) 
hereof as he considers appropriate. 

However, there is no limitation otherwise, except within 
the perimeters of the Act, upon the jurisdiction to make an 
order or give a direction which the President considers 
appropriate. 

The order must be appropriate by reason of the President's 
decision (see Director-General of Social Services v. Hangan 
45 ALR 23 at 35 per Toohey J). 

Next, the order or directions must relate to "the rules of 
the organisation", etc. 

Expressions such as "relating to", "in relation to", "in 
connection with" and "in respect of are commonly found 
in legislation, but invariably raise problems of interpreta- 
tion. They convey a meaning of wide import, but their exact 
import will depend on the context in which they appear. 
Reference to individual cases on different statutes is of little 
assistance in determining their particular meaning. The 
court has to construe the meaning of words with reference 
to the purpose or object underlying the legislation in which 
they appear (see Hatfield v. Health Insurance Commission 
77 ALR 103 at 106-107 per Davies J citing Butler v. 
Johnston 55 ALR 265 at 268). 

There must in this case, on that authority, exist a 
connection or association between the orders and the rules, 
having regard to s.6(e) and (f) and s.66 of the Act. That is 
what "relating to" means. 

The objects of the Act are advanced by orders which have 
a connection or association with the rules, and they do so, 
in particular, when those orders advance objects s.6(a), (b), 
(c), (e) and (f), particularly s.6(e) and (f). 

S.66(2) sets out a number of orders which can be made 
under s.66. These serve, too, as examples of the sorts of 
orders which might be made. Those specific types of orders, 
set out as examples of the orders which can be made, do not 
serve to limit the generality of the jurisdiction and power 
conferred by s.66(2), because s.66(2) specifically prescribes 
otherwise. 

S.66(2)(e) and (f) have been held to confer specific power 
(see per Doman and Others v. Harken and Others 72 WAIG 
1008). 
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I return then to s.66(2) proper. The President "may", (ie) 
a discretion is conferred in permissive terms (see s.3 and 
s.56 of the Interpretation Act 1984 and R v. Spicer and 
Others; exparte Foster and Others 100 CLR 163 and see also 
Cook and Others v. Crawford and Others 43 ALR 83 (FC 
of the Federal Court) per Smithers, Keely and Sheppard JJ) 
make orders or give directions (which have the required 
relationship which the words' 'relating to" connote) relating 
to the rules of the organisation. A comma occurs after that 
phrase "the rules of the organisation". It plainly indicates 
that that is one head of jurisdiction and power, (ie) orders 
and directions relating to the rales (see as to the use of the 
comma Conigrave v. Tanner [1977] WAR 225 at 230 per 
Brinsden J). S.66(2)(a), (c) and (d) gives examples of that 
head of jurisdiction and power. 

Next, the President may make orders as to the observance 
of the rales. This is a separate head of jurisdiction and 
power. S.66(2)(e) and (f) are examples. 

Further, he may also make orders which relate to the 
non-observance of the rales (again a separate head). 

Next, the President may make orders as to the manner of 
the observance of the rales (again a separate head). That in 
itself does not necessarily connote that a breach has been 
established. 

These powers are not restricted, except as I have observed 
above. In particular, there is no restriction placed upon what 
orders may be made as to the manner of observance of rules, 
except within the perimeters of the Act. The real and 
ultimate consideration is clearly what s.26(l)(a) of the Act 
requires. S.66(2)(f), in particular, would assist in determin- 
ing what orders should be made. 

Indeed it is to be observed that s.66(4) provides that:— 
"Any person to whom an order or direction given 

or made under this section applies shall comply with 
that order or direction whether or not it is contrary to 
or inconsistent with any rale of the organization 
concerned." 

That predicates a wide power to remedy practical 
situations relating to the rales or to their observance or to 
their non-observance or to the manner of their observance. 

Such orders, etc, too, may be made generally or in the 
particular case. There exists, therefore, an apparatus to 
remedy, within s.66, problems in the conduct of affairs of 
unions. 

S.66(2)(a), (b), etc, do not, as I have said, limit the 
generality of these powers. Indeed, it is not necessary to an 
exercise of jurisdiction or power under s.66 that a breach of 
the rales be established. In my opinion, that was necessary 
under s.141 of the Conciliation and Arbitration Act (Cth) 
1904 (as amended) because orders could only be made under 
that section directed to performance and observance. That 
restriction does not exist in s.66 of the Act, which is a great 
deal wider in its expression. For example, s.66(2)(a), (c), 
(ca), (d), (e) and (f) do not require a breach of rales to be 
established for the exercise of jurisdiction, and they are not 
an exhaustive description of the orders which can be made. 

In addition, orders may clearly be made which are not 
directly referable to a specific rale in order to ensure the 
proper conduct of members under the rales and the carrying 
out of the functions of various officers (see R v. Common- 
wealth Court of Conciliation and Arbitration and Others; ex 
parte Barrett and Others 70 CLR 141 and R v. Joske and 
Others; ex parte SDA and Others 135 CLR 194). 

The rales of an organisation are the expressions of a 
consensual arrangement between members so that terms and 
conditions can be implied into the rules. 

There is power, too, to deal with implied rales (see 
Gordon v. Carroll and Others 6 ALR 579 (AIC)). 

In Scott and Others v. Jess 56 ALR 379 the Full Court of the 
Federal Court held that the powers of the union officials should 
be used fairly by virtue of an implied rule (see also Lennon v. 
Davenport and Others 56 ALR 409 per Beaumont J). 

Some important principles in the exercise of discretion 
under s.66 include:— 

(1) It is important that rules be obeyed (see Krantz v. 
Maynes and Others 10 FLR 134). 

(2) Whether the breach is substantial or trivial is a 
relevant consideration (see Park v. WACJBSIU 63 
WAIG 2230, Miller v. BWIU 59 CAR 836 and 
Magnet v. Fowler and Others (1979) AILR 257). 

(3) The discretion is to be exercised in line with the 
objects of the Act, in particular s.6(e) and (f). 

(4) The President will always be careful to ensure that 
natural justice is afforded to organisation mem- 
bers and officials by organisation tribunals. 

(5) It is the duty of the President to exercise the 
discretionary power conferred by s.66 where there 
is a substantial failure to perform or observe the 
rales. 

(6) There must be confidence among members of an 
organisation that its government and administra- 
tion will be carried on in conformity with the rules 
(see Wilson v. Heydon Re Vehicle Builders 
Employees Federation of Australia 53 CAR 482 
at 488 per Kelly J). 

S.26(l)(a), (b), and (c) of the Act 
and Other Considerations. 

The discretion of the President is to be exercised, too, 
having regard to s.26(l)(a), (b) and (c). It is to be noted that 
under s.66 of the Act there is no restriction of orders giving 
directions for the performance or otherwise of rules as was 
the case under s.141 of the Conciliation and Arbitration Act 
(Cth) 1904 (as amended) to which a large number of Federal 
authorities relate. The jurisdiction and power is as wide as 
I have described it above. 

In some cases, s.26(l)(d) of the Act will be material, too. 
In addition, s.26(2) applies. This is not a jurisdiction 

confined to pleadings as occurs in true inter panes 
proceedings. It applies in this case. 

Invalidly Holding Office. 
Purporting to act conjointly in an office with persons 

disqualified under the rales of an organisation from acting 
in that office has been held to be a refusal to perform and 
observe rales (see Newberry v. Gale and Others (1930) 29 
CAR 51). It is the case, too, that where an officer of an 
organisation fills an office to which he has no valid title, 
because of a defect in his appointment, then his acts in that 
office are and were invalid (see Sercombe v. Hall 81 CAR 
160 (Cth Industrial Court) per Kirby, Dunphy and Morgan 
JJ, and see "Trade Union Law in Australia" (2nd Edition) 
at para 17.05 per Smith and Rawson for a discussion of that 
case). Invalidly holding office is a serious matter. 

The Duty to Act "Bona Fides". 
I now turn to the question of the duty of the Committee 

of Management to act bona fides for the benefit of the 
members of the LTU as a whole. That duty was canvassed 
in detail by me in Carter and Others v. Drake 71 WAIG 1788 
(application No 2094 of 1990). I referred to a number of 
cases therein including Scott and Others v. Jess (op cit) and 
Lennon v. Davenport and Others (op cit). Indeed, in Lennon 
v. Davenport and Others (op cit), too, a resolution was struck 
down because it discriminated against the applicant. The 
resolution was also struck down as bad, as an unreasonable 
and unlawful restraint of the applicant's trade. Further, His 
Honour, Beaumont J, said:— 

"In my view, given the way the resolution discrim- 
inated against the applicant, no reasonable man could 
have believed that the resolution was passed bona fide 
in the interests and for the benefit of members as a 
whole (see Australian Fixed Trusts Pty Ltd v. Clyde 
Industries Ltd [1959] SR (NSW) 33; Ford: Company 
Law, 3rd ed at p 439)." 

The duty of members of Committees of Management was 
considered recently in Re The Western Australian Industrial 
Appeal Court; ex parte Carter and Others (Supreme Court 
of WA (FC)) (No 1141 of 1992) (unreported). 

His Honour, the Chief Justice, said at pages 21-22:— 
"It may be accepted that the test to be applied in 

determining the purpose for which members of a 
committee of management have acted is the same as 
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determining the purposes for which the directors of a 
company have acted. In Advance Bank of Australia Ltd 
v. FAI Insurances Ltd [1987] 12 ACLR 118 at 136 
Kirby P said: 

"7 In determining the 'corporate purpose' a 
court must characterise conduct which will 
often have mixed purposes. It should be 
vigilant for ulterior purposes of private 
advantage. But in the end, what is required 
is a classification of the conduct of the 
directors, by reference to the real purposes 
which primarily motivate their actions. 

8 In this regard, statements by the directors 
about their subjective intention, whilst rele- 
vant, are not conclusive of the hona fides of 
the directors or of the purposes for which 
they acted as they did. In this sense, although 
the search is for the subjective intentions of 
the directors, it is a search which must be 
conducted objectively as the court decides 
whether to accept or discount the assertions 
which the directors make about their motives 
and purposes ... 

9 Even if it be determined that the directors 
have acted bona fides and for the purposes of 
the company, their conduct may still exceed 
their authority if, in the performance of those 
purposes, they exceed or abuse their pow- 
ers." " 

His Honour said at page 23:— 
' "This means that a power may be exercised only for 

the purpose for which it has been conferred and not for 
any collateral, improper or unauthorised purpose." 

His Honour also said that the question whether the 
directors have good faith in the interest of a company is to 
be objectively determined, although the evidence of the 
directors as to their respective subjective intentions will be 
relevant for that purpose. His Honour cited Ansett v. Butler 
Air Transport (No 1) (1957) 75 WN (NSW) 299 at 303 per 
Myers J and Howard Smith Ltd v. Ampol Petroleum Ltd 
[1974] AC 821 at 837 (see also Whitehouse v. Carlton Hotel 
Ply Ltd 162 CLR 285 to which His Honour referred). His 
Honour applied the law in that way, too, to the Committee 
of Management of a union. 

Ipp J, with whom Owen J agreed, observed that at 
common law, a transaction outside the objects of a 
corporation is wholly void (see page 4). I follow what was 
said in that case. 

Interpretation of Rules. 
I now turn to the question of interpretation of rules of 

industrial organisations. I will apply, in undertaking this 
task, the principles set out in HSOA v. Minister for Health 
61 WAIG 616 at 618 per Brinsden J, with whom Smith J 
agreed, and R v. Aird; ex parte AWU 129 CLR 654 at 659. 

It is necessary first to examine the plain words. Only if 
an examination of those leads to ambiguity or absurdity will 
it be necessary to use other methods of interpretation (see 
AEEFEU v. Minister for Health 71 WAIG 2253). 

The Evidence. 
Again I observe that the applicants are required, on the 

balance of probabilities, to establish those facts upon which 
the relief they seek is based. 

The applicants called all of the respondents, except Ms 
Laccy, to give evidence in this matter. They were not called 
by the respondents. 

There was no evidence adduced from Mr Johnston, Ms 
Potkura, Mr Baxter or Ms Burke by either side. 

Resolutions of 20 June 1991. 
The resolutions passed on 20 June 1991, as I understand 

it, were attacked by the applicants as being passed by the 
majority faction of the Committee of Management as an act 
which occurred without bona fides. This was because, so the 
submissions went, the objects to be achieved by the 
resolutions being passed were the furthering of the interests 

of the SDA and were not the furthering of the interests or 
the objects of the LTU. In other words, in the words of 
Malcolm CJ in Re The Western Australian Industrial Appeal 
Court; ex parte Carter and Others (op cit), the power was 
used for a collateral, improper or unauthorised purpose. The 
question whether the directors have good faith in the interest 
of a company is to be objectively determined, although the 
evidence of the directors as to their respective subjective 
intentions will be relevant for that purpose, too. So too with 
members of the Committee of Management in this case. 

Indeed, as I understood what Mr Timer has put to me, 
what the meeting of 20 June 1991 and subsequent events 
achieved was all that had been attempted to be achieved by 
the resolutions passed at the meeting of 4 December 1990 
which were strack down in my orders of 13 June 1991. 

Put shortly, the submission was that all that had been 
sought to be achieved by resolutions struck down by my 
orders of 13 June 1991 had now been achieved by the 
majority faction. 

This had been achieved both by resolutions of 20 June 
1991 and by events which had occurred since, which had 
followed on or resulted from those resolutions, as I 
understood the submission. All this was vigorously denied 
by the respondents (see their answer and counter proposal). 

Insofar as it can be said in proceedings of this kind 
(having regard to s.26(3) of the Act) that the burden of proof 
lies upon a "party", then the applicants were required to 
satisfy me, upon the balance of probabilities, as to those 
facts upon which I could find that the respondents had failed 
to act bona fides. 

It is quite clear and it is the law that there is a duty on 
Committees of Management of organisations (unions) to act 
bona fides. In fact, it has sometimes been described as an 
implied rule (see application No 2094 of 1990 Carter and 
Others v. Drake 71 WAIG 1788 at 1802). The test as to 
whether this has occurred or not is, however, an objective 
one (see Re The Western Australian Industrial Appeal 
Court; ex pane Carter and Others (op cit) per Malcolm J). 

In addition, too, there is an implied duty to act lawfully 
and that includes not acting contrary to orders or awards of 
the Commission. 

I turn now to the allegations as to lack of bona fides. As 
I understand it, the allegation was that the majority on the 
Committee of Management had acted and were acting in the 
interests of the SDA were as follows because;— 

(1) Seven days after my orders were made on 13 June 
1991 a similar set of resolutions to those struck 
down in the orders was passed. In particular:— 
(a) Mrs Drake was asked to withdraw a writ 

issued against the SDA and Mr Bishop in 
respect of SDA property. 

(b) The registered office of the LTU was fixed 
at 22 St George's Terrace, Perth, which was 
the same as had been fixed by the resolution 
struck down on 13 June 1991. 

(c) The SDA solicitors, Messrs Fiocco Rattigan, 
were appointed. 

(d) Duties were allocated to Mr Johnston, in- 
cluding collecting mail. 

(e) A service agreement with the SDA was 
approved. 

(f) Various duties were cast on Mr Johnston. 
(g) Mr Carter was appointed Acting President. 

In addition, the offices of the SDA were at 22 
St George's Terrace, Perth. These are still occu- 
pied by the LTU, but are separate lockable 
premises (see Mrs Little's evidence). 

In addition, a contract to provide typing and 
other services by the SDA was approved by the 
meeting through a majority, and the typing, etc, 
is being done by the SDA, who also do the 
telephone monitoring, photocopying and clerical 
duties. There are no LTU office staff. 

(2) Mr Johnston, who had been an SDA employee, 
and Ms Potkura, who was said to be a person 



connected with the SDA, as well as Mr Baxter, 
were said to be ineligible for membership or 
appointed as industrial officers. Mrs Drake had a 
strong objection to Mr Johnston being appointed 
because he had come to the LTU via Mr Bullock 
and the SDA (see page 1851 (TR)), as she put it. 

Indeed, it was submitted that I had found in 
application No 2094 of 1990 that Mr Johnston was 
ineligible for membership. That is not what I 
found. I found that there was no evidence of 
eligibility for appointment as an organiser. 

(3) There was also a resolution that Mr Johnston 
collect the mail which was said to be the 
Secretary's role. 

(4) There was a meeting shortly beforehand at Mr 
Nisbet's house to discuss what would happen, 
attended by all (except Ms Symons) of the 
majority faction, to discuss how they would 
approach the meeting. 

Mr Shore told me that there was a meeting an 
hour or a day before 20 June 1991 at which Mr 
Bullock and Mr Bishop were present. He later 
corrected this to identify that as a meeting which 
occurred before the meeting of 4 December 1990 
rather than 20 June 1991.1 cannot say upon my 
observation of his demeanour, notwithstanding 
that he was led into this by his own Counsel in 
cross-examination, that he was not genuinely 
mistaken. The evidence from all other respondents 
as to a meeting was as I have set it out above. 

I should add that there was also a meeting of 
the minority faction shortly before to discuss what 
would happen at the meeting. 

(5) Subsequently, on 3 September 1991 and 5 
November 1991 Mr Johnston, by resolutions, was 
made Acting Secretary by the majority faction 
passed at each of those meetings. 

(6) As and from mid-1991, persons subject to awards 
to which the LTU was a party, and covered by 
them, and employed in the retail catering industry 
and die fast food industry had become members 
of the SDA. Nothing was done about it by the 
Committee of Management. Thus, although there 
was no resolution to cede coverage of the SDA, 
as there had been in application No 2094 of 1990, 
the submission was that the event complained 
about and struck down when it was the subject of 
a resolution in application No 2094 of 1990 had 
occurred. 

(7) The appointment of Messrs Fiocco Rattigan, the 
SDA's solicitors, was also relied upon in this 
context. 

(8) Further, the proximity of the two events, namely 
the striking down of the resolutions on 13 June 
1991, and the passing of similar resolutions on 20 
June 1991, was relied upon and relied upon 
strongly. 

(9) Mr Johnston has continued to work since 5 
November 1991 without directions from any 
meeting of the Committee of Management, since 
there has been no Committee of Management 
Meeting since then. Mr Carter and others have told 
me that he has acted according to the directions 
for him to act laid down at the meeting of 5 
November 1991 by the Committee of Manage- 
ment. 

There was also the evidence led for the applicants by 
calling all of the majority members of the Committee of 
Management, including Ms Symons, to give evidence. 
There were detailed submissions made orally and in writing 
as to these matters, all of which have been considered. 

I first consider what reasons were given by members of 
the majority for passing the resolutions in die context of 
what Malcolm CJ said in Re The Western Australian 
Industrial Appeal Court; ex pane Carter and Others {op cit). 
I am satisfied that they were passed in part in fear of the 

FMWU and the Federal LTU, although Mr Onofaro, Mrs 
Little and Mr Carter are members of the Federal LTU. The 
reasons include that the LTU was able to get clerical and 
telephone duties, telephone monitoring, typing and photo- 
copying and other administrative services received by the 
SDA, that it was the best choice available, that the SDA had 
provided industrial information and had given financial 
support in the past, that that support would be maintained 
until the LTU could stand on its own feet, that it owed 
something to them for their past financial support, and that 
the option of further administrative support and the 
opportunity to borrow equipment was there when necessary 
(see Mr Carter's evidence). Mr Carter's evidence altered in 
cross-examination because Mr Nisbet expressed concern as 
to what he said in examination in chief on 6 August 1992 
(see page 2376 (TR)). 

In the case of Mrs Little, she was of the opinion that the 
registered office of the LTU should be at 22 St George's 
Terrace, Perth, because it was the most appropriate, because 
the LTU could afford the rent, because it was central, and 
because the SDA could do the typing. 

In the case of Mr Shore, it was the best offer and they were 
next door to a union running properly. Mr Shore's mother 
is employed at the SDA. 

In the case of Mrs Faccioni, not much detail was given. 
In the case of Mr Webb, the offer from the SDA was the 

best financial offer, even though he knew of the cost offer 
by the FMWU, and the best for the LTU and for industry 
as a whole. 

In the case of Mr Onofaro, the rent was cheap and the 
office work could be done cheap. 

As far as the appointment of industrial officers are 
concerned, Mr Webb gave no reason. 

Mrs Faccioni supported the resolution appointing them 
because they could do the job which they do and they did. 

In the case of Mr Shore there was no reason to get rid of 
them. 

In the case of Mrs Little they were now doing the same 
job that they had done previously when they were called 
organisers (see page 2111 (TR)). 

In the case of Mr Carter, he had no idea if Mrs Drake 
would attend for work at 22 St George's Terrace, Perth so 
he moved the resolution with regards to the industrial 
officers as they had been with the LTU previously. 

Mr Carter moved that Mrs Drake withdraw all applica- 
tions because he could not vouch for her ability to conduct 
negotiations, and he moved the resolution appointing Fiocco 
Rattigan as the LTU's solicitors because they had been the 
LTU's legal advisors since day one and knew how the 
Committee worked. 

In addition, Mrs Little supported the resolution appoint- 
ing Fiocco Rattigan as the LTU's solicitors because they had 
always been the LTU's solicitors. She supported, too, the 
new offer from the SDA because typing and other office 
functions performed by the SDA as part of the service 
contract were completed in the SDA's offices. 

In the case of Mr Webb, he supported the appointment of 
Fiocco Rattigan because they had been handling the 
business and were conversant with it. 

In the case of Mrs Faccioni, she supported the appoint- 
ment of Fiocco Rattigan as the LTU's solicitors because 
they needed somebody to direct them and Fiocco Rattigan 
were the best for them. 

In the case of Mr Onofaro, he also was of the opinion that 
Fiocco Rattigan were the best for the job. 

Thus, I had the reasons of all of the majority, except Ms 
Lacey who was not called and Ms Symons who did not 
attend the meeting of 20 June 1991. 

I turn first to the question of the proximity of the passing 
of the resolutions to the date of my orders in application No 
2094 of 1990, seven days later. In fact, the decision in 
application No 2094 of 1990 related to resolutions passed 
on 4 December 1990. The resolutions complained of in this 
application were passed on 20 June 1991, which is in excess 
of six months after the resolutions struck down were passed. 
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Mere proximity alone, in any event, could not lead to an 
inference, on die balance of probabilities, that the resolu- 
tions were passed as a bona fides act. That is not to say that, 
considered as part of a course of action, such a consideration 
may not be material. It clearly is. 

I consider, too, those resolutions which were passed on 
20 June 1991, the resolutions appointing solicitors, the same 
registered office, ordering Mrs Drake to withdraw a writ 
against the SDA, and Mr Bishop, its Secretary, appointing 
persons as organisers who had been involved with the SDA, 
namely Mr Johnston and Ms Potkura, and the appointment 
of Mr Baxter. 

True it is that there is antipathy between the minority, or 
at least some of them, and Mr Baxter and Mr Johnston, 
stemming back to the events referred to in application No 
2094 of 1990. 

In addition, there is longstanding antipathy between the 
majority and the minority factions, and, in particular, 
directed to Mrs Drake. This has been exacerbated by the 
events surrounding the variation of the Burswood Award 
which occurred, of course, subject to the events of 20 June 
1991. However, none of these are by themselves evidence 
of a lack of bom fides on the part of the majority faction. 

I scrutinised closely the evidence of all of the majority as 
to why they voted for the resolutions and their demeanour 
in the witness box. If one considers it, one can ascertain that 
the property, the subject of the writ sought to be withdrawn, 
had already been returned in May 1991, and that the writ had 
been issued without their consent by Mrs Drake, the 
Secretary, for example. The other side of that coin is that 
the withdrawal of the writ was to the benefit of the SDA. 

As to the appointment of 22 St George's Terrace, Perth 
as a registered office, and the entering into a service 
agreement with the SDA, the expressed reasons include 
loyalty to the SDA for helping out before, that it was a good 
deal, antipathy towards the FMWU and Mr Fry on the part 
of at least some members, and that it was the best thing to 
do. 

In the course of those deliberations, it is necessary to 
recall that Mrs Drake and her faction had proposed at the 
meeting of 20 June 1991 that a service agreement be entered 
into with the FMWU, and that premises at those organisa- 
tion's offices at 61 Thomas Street, Subiaco be occupied by 
the LTU. 

It is noteworthy that neither Mrs Drake nor the LTU as 
such ceased to occupy 61 Thomas Street, Subiaco or 22 St 
George's Terrace, Perth, respectively, in the period 13 June 
1991 to 20 June 1991, notwithstanding my orders. 

There is also antipathy to Mr Fry and the FMWU in the 
minds of some members of the LTU majority faction, as 
well as to Mrs Drake, and I am satisfied that that played a 
part in the decision, but not necessarily the major part. 

I now turn to the question of the appointment of Mr 
Johnston, Ms Potkura and Mr Baxter. The reasons given for 
those appointments I have already referred to. 

In Mr Carter's case, he regarded industrial officers as 
persons who were not elected because they are easier to 
dismiss. This was so notwithstanding some findings made 
by me in application No 2094 of 1990. 

As to the appointment of Fiocco Rattigan as solicitors, I 
have referred to the reasons for that occurring. 

As to the appointment of Mr Johnston to collect the mail 
and bring it to meetings, that palpably arose from mistrust 
by the majority of Mrs Drake in a wish to control the LTU. 

As I understand the applicants' case, too, it was that 
subsequent events after 20 June 1991 reflect that the 
resolutions were not passed to advance the objects of the 
LTU, but to advance the interests of the SDA. Some further 
evidence which, as I understand it, is submitted as taking me 
to such a conclusion is as follows:— 

(1) Mr William Luck, a member, gave evidence that 
he was appointed an LTU delegate by an SDA 
organiser. 

(2) All of the retail catering employees at Mrs 
Faccioni's place of work were now SDA mem- 
bers. No majority faction member knew how 

many members were employed in the fast food 
industry. 

Mr Carter knew that the SDA had been recruiting in that 
industry since mid-1991. 

Mrs Faccioni knew that all of the persons at her work, 
except herself, had joined the SDA. 

Mr Timer invited me, too, to infer that since there was 
no reference to the pre-existing debt to the SDA (referred 
to in application No 2094 of 1990) in the formal records of 
the LTU, that there was therefore an arrangement with the 
SDA in consideration of that loan whereby coverage was 
ceded in the fast food industry and the retail catering 
industry to the SDA. However, there was no evidence of that 
and the inference he invites me to draw is far too indirect. 

Further, there was evidence that there were insufficient 
resources for the LTU to "organise" the fast food area. It 
has quite clearly been abandoned by default. 

Indeed, the evidence is that high rise hotels and the Casino 
have occupied the majority faction's time and the organ- 
isers' time, and, in addition, Mrs Drake's time has been 
devoted to a number of matters, but particularly the affairs 
of the Casino employees. 

Mrs Drake, too, conceded, as the majority asserted, that 
when she had been supported by the resources of the FMWU 
as Secretary she did not have the resources to organise those 
two areas. 

The SDA, in the meantime, has applied for an award to 
cover the catering area, and there is no evidence that any 
objection has been taken by the LTU through the Committee 
of Management. 

There is further evidence pointed to, including receipts for 
membership fees signed by Mr Shore's mother who works 
for the SDA. 

There is, however, no direct evidence of collusion 
between the SDA and the majority. There is no direct 
evidence of the majority faction or any of them taking 
instructions from the SDA, or of Mr Johnston or Ms Potkura 
taking instructions from the SDA or anyone outside the 
LTU. There is no evidence by way of admission or otherwise 
upon which it might be said that the majority faction are 
serving the SDA interests and not the objects of the LTU. 

Thus, to establish their case, it is for the applicants to 
point to inferences which I might draw from primary facts 
upon which it might be said that, upon the balance of 
probabilities, what they allege has been established. 

Summarised, I think that the case put to me is this. The 
majority faction appointed SDA oriented persons in the past 
as organisers and now as "industrial officers", and have 
fixed the same offices as the SDA, or at least the same 
address, as the offices of the LTU. Previously, that 
resolution had formed part of a package which was found 
to serve the interests of the SDA. 

In addition, an action against the SDA and Mr Bishop was 
ordered to be withdrawn. (I accept that the property, on Mrs 
Faccioni's evidence, had been returned). 

Subsequently, the SDA has taken over the fast food 
industry, the retail catering industry, or at least some 
coverage of it, without resistance, and Mr Johnston has been 
left to run the LTU since November 1991 without any 
Committee of Management Meeting, and he has supplanted 
Mrs Drake because he has been appointed Acting Secretary. 

Thus, by an aggregation of the resolutions and findings 
as to the events of 4 December 1990, the resolutions of 20 
June 1991, and a number of pieces of evidence of what has 
occurred subsequently, the whole can be seen to be a scheme 
which points to the resolutions having brought about and 
having been intended to bring about the control of the LTU 
by the SDA, to sum up Mr Timer's submissions. Some 
smaller events might point to that. 

However, I am not so dissatisfied with the explanations 
given to me, nor is there sufficient evidence in the aggregate, 
to establish that that was the intention of the majority faction 
on this occasion. That they have relinquished control to Mr 
Johnston (however much that is a matter of concern, and 
however much it is otherwise criticisable) is also consistent 
with other explanations such as that the Committee of 
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Management is unworkable because of absences, for 
example. 

I must consider whether the respondent members of the 
Committee of Management have acted in good faith in the 
interests of the LTU. That question is to be objectively 
determined, although the evidence of members as to their 
respective subjective intentions will be relevant for that 
purpose. 

Has the power conferred been used for an improper 
purpose? 

Am I to say that it is more probable than not that such an 
exercise occurred because the SDA's address is the 
registered office of the LTU, Mr Johnston and Ms Potkura, 
persons said to be SDA overted, are in important positions, 
Mr Johnston now controls the LTU, there have been no 
Committee of Management Meetings since November 1991, 
that membership in the SDA has been given by default to 
members or persons eligible for membership in the LTU in 
the fast food industry and the retail and catering industry, 
that there is a service agreement between the SDA and the 
LTU, that all of these occurred as a result of resolutions 
passed on 4 December 1990 and 20 June 1991, and that a 
writ against the SDA was resolved to be withdrawn. 

I have considered all of the evidence, including the 
explanations of a number of members of the Committee of 
Management (not Ms Lacey who was not called, nor Ms 
Symons who was not at the meeting). 

Viewed objectively, I cannot say that all of that evidence 
leads me to a conclusion that, on the test posed by Malcolm 
CJ in Re The Western Australian Industrial Appeal Court; 
ex pane Carter and Others (op cit), the decisions of 20 June 
1991 were reached without good faith (or for any improper, 
collateral or unauthorised purpose). The applicant, Mrs 
Drake, who carries the burden, has not established that that 
occurred, on the balance of probabilities. 

I now turn to whether these resolutions were in breach of 
my orders. On a fair reading of the reasons for decision and 
of my orders in application No 2094 of 1990, they do not 
contain any prohibition upon the appointment of 22 St 
George's Tferrace, Perth or 61 Thomas Street, Subiaco as the 
registered office of the LTU. Those orders, read with the 
order which I made directing that the Committee of 
Management meet for the first time since December 1990 
to deal with a number of urgent matters, gave the Committee 
of Management the right and the power to decide these 
matters. Decide them they did. 

It follows, of course, that Mrs Drake had no right to absent 
herself from duties at 22 St George's Terrace, Perth because 
that was a proper appointed place to hold meetings and the 
registered place of business, as it were, of the organisation 
(see the discussion of the nature of the registered office in 
Jeffery v. Newton and Another 72 WAIG 2534). 

There are a number of other consequences, to which I will 
refer later in these reasons, flowing from this finding. The 
validity of some of those resolutions remains in question for 
other reasons. 

The Burswood Award. 
These were matters which were the occasion of great 

controversy within the LTU in 1991. They were also the 
cause of industrial disputation with the employer who is the 
proprietor of the Casino situated at Burswood at Perth in this 
State. 

At all material times, there were employed there about 
1857 persons, according to Mr Green, covered by the 
Burswood Award. 

Ms Kareothy Ann Rankin, the personnel manager at the 
Burswood Resort Casino, said that 1827 were employed at 
the Burswood Resort Casino of whom 976 received free 
meals prior to the award variations, and 851 who received 
them after did not before the variations. The latter were, all 
except 20, back of house persons. 

However, only 585 ballot papers were sent out. Presuma- 
bly those were members. 

Some are and were employed as what are called' 'licensed 
staff". These are persons who work on the floor of the 

Casino where gaming occurs or workers whose work is 
directly related to gaming and include persons such as 
croupiers and inspectors. There are persons also who are said 
to be less skilled than the front of house persons, and these 
are called back of house persons. They include, for example, 
cleaners. 

The fact of the matter was that, for a year or more, some 
members were of opinion that they were entitled to the 
second structural efficiency payment under the Wage 
Earning Principles fixed by the Commission. Negotiations 
had occurred with the employer which were not firuitful and 
the employer had filed an application to vary the award. The 
essence of a claim for the Second Structural Efficiency 
Principle was and is that "trade offs" were and are to be 
offered by the employees directed to achieving greater 
efficiency in return for the wage increases (see the State 
Wage Fixing Principles 1989, 1990 and 1991). 

The first substantial negotiations occurred in 1990. 
Exhibit 32 is a copy of a letter dated 4 September 1990 

written by Mr Baxter, who was then the Secretary of the 
LTU, to Mr Paul Kennedy, the industrial relations manager 
at the Burswood Resort Casino. The letter refers to a 26 
September 1990 deadline for structural efficiency negotia- 
tions. It contains what was conceded to be an ambit claim 
of 46 points (see also exhibit 33), including a claim for a 
wage increase of $12.50 or $15.00 depending on classifica- 
tion, a nine day fortnight, and various other claims. 

At that time, five months had elapsed since the first 
structural efficiency increase. Those negotiations were not 
fruitful, and a notice of application was filed (application No 
1487 of 1990) by Burswood Management Ltd, the employer, 
seeking to vary the Burswood Award. Schedule B to the 
application sets out the proposed variations. It was filed on 
11 September 1990 (see exhibit 89). 

An answer and counter proposal was filed on 20 March 
1991 (see exhibit 34). 

On 9 May 1991, the employer made an offer of settlement 
(see exhibit 83) which, formal parts omitted, reads as 
follows:— 

"1. The matters identified in the schedule of amend- 
ments attached dated 9 May 1991. 

Additionally, on a strictly Without Prejudice basis, 
the Company offers the following two items condi- 
tional upon die acceptance of item 1 above: 

A) An over-award payment of $15.00 per week 
($30.00 per fortnight) for classifications A, B, C 
and D as identified in Clause 5—Wages of the 
Award. The payment is acknowledged as the first 
instalment available under the minimum rates 
adjustment of the Wage Fixation Principles and is 
not seen as establishing the value of any further 
adjustments (if any) as provided under the relevant 
principle. Equally, this payment is not to be 
double counted with any further adjustments. 

This payment will commence at the same time 
that the Commission gives effect to item 1 above. 

B) (i) The back payment (as an overaward) of the 
second $12.50/$ 15.00 per week wage in- 
crease as provided in Clause 5—Wages of 
the Award for all classifications for 8 weeks 
as a flat money amount. 

(ii) The back payment (as an overaward) of the 
over award minimum rates payment of 
$15.00 per week as identified above for 8 
weeks as a flat money amount. 

(iii) For the purposes of determining eligibility 
for back pay, the 8 weeks will commence 
retrospectively from the date the Commis- 
sion gives effect to item 1 above and on a 
pro-rata basis for length of service during this 
8 week period. An eligible employee will be 
an employee employed by the Company on 
the date the Commission gives effect to item 
1 above." 

It is to be noted that that offer was for eight weeks back 
payment. 
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In the meantime, a ballot had been held pursuant to the 
resolution of 20 June 1991, the result of which was reported 
on 6 August 1991, which resulted in the rejection of that 
offer. 

Mr Johnston also sent out details of that offer dated 27 
June 1991 to members (see exhibit SOB), which contained 
on page 3 the following information:— 

"Additional $15.00 Over Award. 
In addition to the above changes and "without 

prejudice" there will be an additional over award 
payment of $30.00 per fortnight, for all employees 
other than Casino Operations. 

Non-Casino Operations will receive a total increase 
of at least $55.00 per pay on basic rates of pay. 

Also "without prejudice", the structural efficiency 
increases together with the over award payments will 
be back paid for a period of eight weeks to commence 
on ratification of the offer in the Industrial Relations 
Commission. 

So as to ensure you are not disadvantaged by 
arbitration being adjourned last May, the Company has 
offered to increase the eight weeks back pay by a 
further seven weeks. This means that the offer is now 
15 weeks back pay. 

The "without prejudice" offer of $15.00 back of 
house increase and 15 weeks back pay will be 
withdrawn by the Company if the offer is ultimately 
arbitrated." 

Mr Johnston had, for the purposes of the ballot, 
distributed 585 ballot papers in respect of which 118 voted 
for arbitration and 90 voted to accept the offer. The ballot 
was conducted with the assistance of the employer's 
auditors because of inadequate records of membership at the 
union. 

There was reference in evidence to an increase from 15 
to 17 weeks back payment, but none appears in the 
correspondence from the company which was exhibited. The 
only reference in writing is in exhibit SOB. 

On 10 July 1991, in a letter (exhibit 84), a fresh offer was 
made by the employer which had some new features. Firstly, 
the offer of payment of "back pay" was eight weeks, then 
it was increased to 15 then to 17 weeks (if one accepts 
exhibit SOB). Secondly, all employees were to be supplied 
with one free meal per day to be consumed in the cafeteria. 
Next, there would be no opposition to a 2.5% increase in 
wages commencing in the first pay period immediately prior 
to 24 December 1991, pursuant to the Structural Efficiency 
Principle. 

That was submitted by Mr Turner to be almost the same 
offer, because the offer still contained those items to which 
the employees have taken exception. 

The final paragraph of the letter read as follows:— 
"We would appreciate your serious consideration of 

our offer and not to dismiss it in search of unattainable 
claims that will result in arbitral proceedings which 
ultimately only delay benefits for all concerned." 

In the meantime, at the meeting of 6 August 1991, upon 
the recommendation of Ms Potkura, particularly, and Mr 
Johnston, which was that this offer be given consideration 
since "it will be of material benefit to the majority of 
employees at the Burs wood Casino", that offer was 
accepted by the Committee of Management (see exhibit 3B). 
It was, on the evidence of all of the Committee of 
Management, accepted because it was recommended by Ms 
Potkura and favoured by Mr Johnston. Indeed, Mr Johnston 
had told Mr Biggs, a witness and an employee at the Casino, 
in fact, that, notwithstanding the result of the ballot, he 
would continue to press for acceptance of the offer because 
he did not think they would do better at arbitration. There 
was no consultation with members of the Committee of 
Management who worked or had worked at the Casino. 

It is clear, on the evidence of Mr Green, Mr Jed Carter, 
Mr Shore, Mr Onofaro, Mrs Faccioni and Mr Webb, that the 
members of the Committee of Management knew little of 
the offer and relied on the "industrial officers". They were 

Mr Johnston, Mr Baxter and Ms Potkura (and perhaps Ms 
Burke). They were the main participants and facilitators of 
the variations. 

Mr Carter expressed a view, in evidence, that it was a 
better offer than the initial offer and that he would prefer to 
get the package up and running and arbitrate the sticking 
point of 10 hour compulsory shifts later. 

There was a view expressed to me by a number of 
members of the Committee of Management that they did not 
think that they could do much better. This coincided with 
Mr Johnston's view expressed to Mr Biggs. 

It is noteworthy that, prior to that, the Committee of 
Management had resolved that, if the ballot which was 
conducted resulted in the acceptance of the offer, then Mr 
Johnston should deal with the matter. Otherwise, were the 
matter to go to arbitration, they resolved that Mrs Drake, 
notwithstanding the view of Mr Carter that she was 
incompetent, was to deal with it. That seems to me to have 
exhibited scant regard for the welfare of members. 

The result of the ballot was not, on the evidence, 
communicated to the Burswood employees. No other ballot 
was conducted. 

On 25 October 1991 (exhibit 80), there was a letter from 
the employer producing a schedule of draft award amend- 
ments to give effect to an agreement between the employer, 
the LTU and the West Australian Theatrical and Amuse- 
ment Employees Association (Union of Employees). 

On 11 October 1991, Beech C made orders, by consent, 
to give effect to the agreement to vary the award (71 WAIG 
2874-2879). 

Order 2 of Beech C's orders I reproduce here verbatim:— 
"That in the event that the decision of the 

Committee of Management of the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers made on 
the 6th day of August 1991 consenting to this matter 
is determined to be a decision not validly made in 
accordance with the rules of that organisation, liberty 
to apply is reserved to that union to have these 
proceedings re-listed." 

That is significant as leaving open the matter, because of 
the events which I am now dealing with. 

That leaves it open for the matter to be brought before him 
again in the event of orders being made upon these 
applications. 

On 26 October 1991, a meeting of Burswood employees 
rejected the variations. No further ballot was taken by the 
Committee of Management (see the minutes, exhibit 28). 

Subsequently, there was a strike at Burswood resulting 
from the consent to vary the award. That was the subject in 
turn of a conference before Negus C. 

There were petitions (exhibits 29,30 and 31), which were 
not dated, signed by 400 LTU members at Burswood, the 
terms of which I set out below, and which disapproved, in 
no uncertain terms, of the agreement which had been 
reached between the LTU and die employer. 

The details of exhibit 29 read as follows:— 
"Take note that we, the undersigned, are members 

and have had enough of the SDA controlled faction 
trying to sell out our conditions and rights. We demand 
that the Committee of Management withdraw any 
purported right of Potkura, Partington or Baxter to act 
on our behalf, to have discussions with management, 
to conduct elections of the membership for any 
purpose, or to appoint delegates to act at the Burswood 
site. We want the matter of our pay rises and any related 
issues to be settled by the Industrial Commission as 
soon as possible, in line with the resolution passed by 
the Committee on 2 July." 

The detaOs of exhibit 30 read as follows:— 
"We believe that the members of the Committee of 

Management of our Union are not acting in our best 
interests by agreeing with the management of 
Burswood Casino in the Structural Efficiency Pay Rise 
matter. We would therefore ask that you make an 
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application to the President of the W.A. Industrial 
Relations Commission for orders pursuant to Section 
66 of the Industrial Relations Act of 1979, as amended, 
to prevent the Union's Committee of Management 
from consenting to Burswood's proposals. We under- 
stand that our names may be used as Applicants in any 
such action, and that we may be called to testify about 
the application." 

The details of exhibit 31 read as follows:— 
"We, the undersigned, are current employees of 

Burswood Resort (Management) Limited. We concur 
with the decision of the Burswood Section of the LTU, 
as determined at a meeting on 11 December 1991, that 
the decision of the Committee of Management of the 
LTU of WA made on 6th August 1991, consenting to 
matter No. 1487 of 1990 (R2), was a decision not 
validly made in accordance with the Rules of the 
Union. Further, this was a decision which did not 
represent our best interests. 

Further, we request that the matter of the award 
variation be submitted for arbitration at the earliest 
possible time." 

A number of persons, including Mr DeSilva, an applicant 
in application No 1529 of 1991, rang members of the 
Committee of Management at about this time, including Mr 
Lynsey Barrington Carter, to protest. 

I heard evidence from Mr Green, Mr Jed Carter and Mr 
Biggs. Mr Green, Mr Biggs and Mr Christopher Newberry 
called on Mr Webb, Mr Onofaro and Mr Shore and 
attempted to call on Ms Lacey at her work. Ms Lacey, 
however, was no longer at her place of work. 

They received little explanation and nothing appears to 
have been sought to be resolved by the members of the 
Committee of Management whom they approached. 

Mr Webb referred them to the officers. Mr Onofaro 
promised to look into the matter, but there is no evidence 
that he did anything further. Mr Caner did not alter his 
views. Mr Shore was not able to help. 

I am satisfied that Mr Green, Mr Biggs and Mr Newberry 
were polite in their approach to members of the Committee 
of Management as they said they were. I am satisfied that 
they knew nothing of any harassment by telephone or by 
delivery of soil and other objects and articles to members 
of the Committee of Management which occurred. I was, in 
fact, impressed by Mr Green, Mr Jed Carter and Mr Biggs 
as witnesses. I also conclude, from the evidence, that they 
had a genuine concern about this matter in their minds, both 
on their own behalves and on behalf of the other members. 
I also accept from their evidence, the petitions and the 
meeting of 26 October 1991 that that was so. 

There was evidence from Mr Biggs that a number of 
persons at work were aggrieved with die offer. I accept that 
that was so. 

There was no conclusive evidence, however, that people 
were leaving their employment as a result of the award 
variations, or leaving in any significant numbers for that 
reason. 

There was some evidence called by the respondents that 
some employees had no complaint about the variations to 
the award. However, the preponderance of evidence is of 
disapproval in substantial numbers. 

Mr Nisbet also put to the three witnesses, whose names 
I have mentioned above, that instead of taking action under 
s.66 of the Act they could have used rule 10 to call a Special 
General Meeting which has power to direct the Committee 
of Management. 

There was indication from some of them that they were 
aware of the provision, but that there was difficulty with 
membership records. Certainly, there has been some 
evidence of difficulty in relation to membership records 
(see, for example, the necessity to make orders' in 
application No 965 of 1991). I have no doubt, in any event, 
that that is what these three gentlemen believed. 

I should add, too, that Mr Johnston had promised that he 
would address a meeting of members in relation to the 

variations after the order was made, but that he neglected 
to turn up at the meeting. 

In addition, no majority member of the Committee of 
Management discussed them with any person who worked 
at the Casino. 

The advantage of the offer of variation, if one takes it 
from the report of Ms Potkura in exhibit 3B, were:— 

(1) Free meals were being offered to all workers and 
not just the licensed or front of house people plus 
about 20 cleaners. 

(2) There was an offer of 17 weeks back pay. (That 
was apparently instead of eight weeks if one looks 
at exhibit 83, although Ms Potkura did not say so). 

(3) There was an agreement to pay a 2.5% increase 
before Christmas. 

Mr Green's complaints were:- 
(1) They had now to work a 10 hour compulsory shift 

at the company's discretion. This means that they 
might be required to work back to back shifts or 
three shifts in a week, although the maximum 
permissible is five per fortnight. 

(2) They were being paid fortnightly which was an 
inconvenience. 

(3) There was previously a 19 day month which they 
worked. 

(4) Some staff members only had 15 minute breaks 
and there were no meal breaks anymore. 

- Although there was an increase of 2.5% because of the 
structure of the 76 hour fortnight, there were complaints of 
decreases in wages. 

Indeed, there was evidence from Mr O'Neill and Mr 
Biggs of this. Mr O'Neill, it should be added was a cleaner 
(see exhibits 92 and 94). Those gentlemen earned less in the 
year in which they also received 17 weeks purported back 
pay than in the previous year, and the variations had, as was 
submitted to me, only come into effect in November of the 
financial year. 

Mr Green had not objected to working 10 hour shifts in 
the past, because these were at times of his own choosing. 
He objected to doing five 10 hour shifts in a fortnight or two 
in a row (see page 2532 (TR)). As to being paid fortnightly, 
this made it simply more difficult to budget. There was also 
a loss of what he called the paid day off, which was actually 
a programmed day off, and which, in the past, employees 
had been able to accumulate. He told me that there was a 
larger turnover of staff, which was not apparent on the 
evidence, and a general dissatisfaction which may well have 
been reflected in the petitions and in the meeting of 26 
October 1991. 

Mr Jed Carter, a gaming inspector and croupier, and an 
applicant in application No 1529 of 1991, gave evidence. In 
his opinion, the second offer was the same as the first, except 
for what he termed an extra two weeks back pay. The offer 
was unacceptable. In addition, he said that he and his 
colleagues did not wish Ms Potkura, Mr Johnston or Mr 
Baxter to act on their behalf. He acknowledged that cleaners 
got a $12.50 increase and licenced staff a $15.00 per week 
increase. He said 10 hour shifts were in order if they were 
voluntary, but not as they were now compulsory. The new 
offer included free meal tickets for all, a commitment to the 
2.5% wage increase before Christmas 1991, and an extra two 
weeks back pay. He listed nine objections:— 

(1) 10 hour shifts are compulsory. 
(2) Meal breaks have been taken away. 
(3) Fortnightly pays are inconvenient. 
(4) There is a loss of income. 
(5) There is 17 weeks back pay whereas 52 weeks 

back pay had been negotiated under a federal LTU 
Qantas award of which Mr Onofaro, for example, 
was a beneficiary. 52 weeks back pay at penalty 
rates had been claimed. 

(6) Programmed days off are finished. 
(7) There is no control over rosters. 
(8) There are fluctuating starting times. 
(9) There is a loss of changeover time. 
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Mr Biggs, a croupier and an elected delegate, complained 
of a reduction in his salary in the sum of $223.16 net (see 
exhibit 92). He corroborated the complaints made by the 
other persons. It was his view, as well as that of Mr Green, 
too, that the Committee of Management had agreed to 
something contrary to the interests of the members, and had 
failed to consult, and that this should be corrected. 

One must consider then, since it was for the applicants 
to establish those facts upon which the claim is based, on 
the balance of probabilities, whether there was a breach of 
the rules. However, one must put it in context. 

Firstly, an offer which contained all the disadvantages set 
out above was rejected by a ballot in which 585 members 
had an opportunity to vote by an amount of 118 to 90 of 
those voting. 

The Committee of Management received an increased 
offer which it decided on without reference to a ballot, 
without consultation with persons employed there, without 
consultation with the Burswood members of the Committee 
of Management, because it was said to be a better offer. 
There was evidence that the offer might well be withdrawn 
(see exhibits SOB and 84) if not accepted. There would be 
free meals for all of the employees, not just the front of the 
house employees, a 2.5% increase in wages by December, 
and two weeks extra pay would be added to the offer of back 
pay making 17 weeks. However, the offer, as I read it, to 
increase back pay was not by a mere two weeks, but by nine 
weeks, as some evidence indicated. 

Against that, there were compulsory 10 hour shifts which 
could be done back to back and as many as three in a week 
could be done. There was evidence of some loss of income. 
There is, too, an inability to accumulate days off. In addition, 
there was the loss of meal breaks for some workers. 

I make the following observations and findings. 
I would not consider that the fortnightly pay created 

anything but a minor inconvenience. 
There were also fluctuating starting times and the lack of 

control over the roster. There was also the loss of the ability 
to accumulate programmed days off. 

The other criticism was that the amount of back pay was 
very small compared to the claim for 52 weeks. The 
evidence of decreased income, if it were more widespread 
and were more directly attributable to the variations, would 
be significant. However, there is not sufficient evidence, and 
I cannot say that it is more probable than not that the 
reductions in income are the results of the variations. 

Mr Nisbet put to the witnesses that the second structural 
efficiency increase cannot be ordered retrospectively, but it 
can in limited circumstances (see TLC v. CWAI and Others 
69 WAIG 2913 (the 1989 State Wage Case). 

However, there had to be a trade off for the increase in 
pay. The complaint is that too much was traded off. 
Certainly, it was not approved of by a number of members 
(see the petitions signed by 400 members). 

Also, Mr Johnston, who purported to be Acting Secretary, 
did not even attend the meeting he had promised to attend 
to explain matters to members. The failure to properly 
consult with or explain this matter to the membership, even 
after the second offer was accepted, is lamentable and has 
not been explained. 

However, Mr Timer submitted to me that the decision to 
accept the offer and consent to the award variation was 
contrary to rule 3(a). He also submitted that there was 
sufficient evidence upon which I might find that the 
Committee of Management had acted without bona fides in 
this matter. There was no evidence of that at all. 

There is evidence that a judgment was made, however, 
the making of which the Committee relied on the advice of 
the industrial officers. It was submitted that this decision 
was a decision made contrary to rule 3(a), because it did not 
improve, protect and foster the trade interests of its 
members. The answer to that, of course, is that the 
Committee of Management decided that it was the best that 
could be done at the time. 

It was a decision which the Committee had a duty to 
make. It was a decision to which some exception might be 
taken. The offer was not as beneficial as it might have been. 
However, nothing was put before me to suggest what might 
have been obtained if the matter were arbitrated. Perhaps 
there was nothing to lose. 

The decision was open to criticism, but it has not been 
established to me, as a fact, that it was so detrimental to the 
membership as a whole at the Casino that I could rightly say 
that the Committee had disregarded the duty cast upon it to 
act having regard to rule 3(a). Indeed, there are advantages 
which I have outlined above. 

It really is a matter which was required to be dealt with 
by the membership under rule 10. If there are and were 
problems with the membership records, which prevent or 
prevented a Special General Meeting under rule 24(2) being 
called, then, subject to the limits of the President's power 
and jurisdiction, they can be raised under s.66 of the Act for 
remedying. 

In saying that, I observe that it has not been established 
that the decision was made without bona fides, as I have 
described the tests above. 

It was also submitted to me that the meeting chaired on 
6 August 1991 was chaired by Mr Carter in his capacity as 
Acting President. It was submitted that he did not validly 
occupy that office at the time, as I subsequently determined 
(72 WAIG 704). In addition, no chairperson had been 
elected to chair the meeting. True it is that Mr Carter had 
no right to occupy the office of Acting President at the time. 
True it is that he was not elected to chair the meeting. I will 
turn to that question in more detail later. 

Next, it was submitted to me that there had been a breach 
of rule 28 in that the consent had not been signed by the 
President and the Secretary and sealed. Clearly, it had not 
been signed by the President, since there was no President 
and there was no validly appointed Acting President. There 
was no Secretary, and the person who was acting in place 
of the Secretary was said not to be validly appointed. The 
consent, therefore, was not validly signed and sealed. 

It was also submitted that neither the Secretary or the 
purported Acting Secretary took the minutes, and, therefore, 
there was a breach of rule 13 in that regard at the meeting 
of 6 August 1991. If the taking of the minutes occurred at 
the discretion of the Committee of Management, then I 
cannot see that the fact that the minutes were physically 
taken by Ms Potkura constituted a breach of the rule, and 
I am not disposed to so find. 

It was also submitted that there was a breach of rule 27(1) 
which provides that negotiations with employers on any 
industrial action that may be taken shall be conducted 
through properly elected officers and constituted bodies of 
the union. The submission was that neither Mr Johnston or 
Ms Potkura were elected. Nonetheless, they conducted a 
ballot, negotiated with the employer and made recommenda- 
tions. 

Indeed, on 2 July 1991 all negotiations and matters 
relating to awards, etc, were handed over to Mr Johnston, 
Ms Potkura and Mr Baxter. 

In my opinion, as I have said, neither was entitled to be 
appointed an industrial officer when there were no organ- 
isers who were required to be elected, and their appointment 
as industrial officers, so called, was ultra vires the rules. 
They did not hold office and the negotiations should not 
have occurred through them. (I will deal with this question 
in more detail later). 

In addition, as for the reasons I will set out in detail 
hereinafter, Mr Carter was invalidly acting as Acting 
President and the Committee of Management was invalidly 
constituted. The matter was negotiated and concluded not 
through "properly elected officers", (ie) organisers, and not 
through a "(properly) constituted Committee of Manage- 
ment". In addition, the later role of the Acting Secretary is 
in question in these matters. 

In all of the circumstances, I propose to declare the 
resolution null and void. The interests of the members 
require that. It is in the interests of the union which requires 
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its rules to be obeyed. The employer will not for the moment 
be disadvantaged because the award remains in place. It will 
also enable proper consultation with employees to occur. 

It was submitted by Mr Nisbet that to make any orders 
as to the Burs wood Award would be trespassing on the 
jurisdiction of Beech C. The answer is that Beech C firstly 
is functus officio and secondly that he made his order open 
to further application in the light of what might be decided 
in these proceedings (see my quoting of Beech C's order in 
that regard (supra). 

In any event, the question of the rules, their observance 
or non-observance, and the manner of their observance is 
squarely raised before me in this application and that is a 
matter for the President. 

Mr Carter's Invalid Appointment as Acting President 
I now turn to the effect of Mr Carter's invalid occupation 

of the position of Acting President as and from 20 June 
1991. I found, as I have observed, that his appointment as 
such and his occupation of the position was invalid. He was 
not appointed to chair the meetings of the Committee of 
Management. It is the duty of the President to attend and 
preside when able at all meetings (see rule 11). 

If he/she is absent, then the Vice-President shall preside 
in his/her stead with full power of the President (see rule 12). 

Rule 12 provides that if the President and Vice-President 
be absent from "the meeting", then a Chairman shall be 
elected from the members present to carry on the business 
of the meeting. 

What therefore happened was this. Mr Carter was 
appointed Acting President under rule 8(c) by resolution of 
the members. He purported ex officio to chair meetings and 
did chair every meeting after 20 June 1991. At no 
"meeting" was he elected to chair the meeting. In 
application No 965 of 1991 I declared (Carter v. Drake (op 
cii)) that that appointment was invalid and ordered an 
election. 

Rule 12 refers to the President and Vice-President being 
absent from "the meeting". In other words, "a Chairman 
shall be elected from the members present to carry on the 
business of the meeting". No chairman was elected at each 
"meeting". 

In addition, too, the President has the duty to order and 
enforce all union rules. However, there is evidence, and, 
indeed, it was not denied, that Mr Carter acted as President 
and carried out that role. 

In other words, the union conducted its affairs contrary 
to the rules under an Acting President who was invalidly 
appointed to a position whose occupant should have been 
elected. 

The Vice-President, of course, remained absent from 
meetings as did the Secretary, Mr Ellis, Mr Pope and Mr 
O'Neill. 

The question is what effect did that have? The effect was 
that meetings at which a person presided, who was invalidly 
appointed, were conducted therefore contrary to the rules. 
The effect was that the person purporting to act as President 
did so contrary to the rules and that all he did was therefore 
invalid. 

It means that all meetings were conducted after 20 June 
1991 contrary to the rules, and the Committee of Manage- 
ment was deprived of the right to elect a President and 
elected to function contrary to the rules without a properly 
elected President. 

There was a breach of rule 6, a breach of rule 8(c), and 
a breach of rules 11 and 12 (as Mr Turner submitted in 
effect). The effect as claimed was that the meetings were 
invalid and all resolutions passed at them were invalid from 
2 July 1991 to 5 November 1991 inclusive and were 
invalidly passed. At the meeting of 2 July 1991,18 motions 
were moved from the chair by Mr Carter. That highlights 
the problems brought about by this invalid appointment. 

Something was submitted to me about the rule in Foss v. 
Harbottle (1843) 2 HARE 461 (last considered in this State 
in Re Overton Holdings Pty Ltd [1985] WAR 224). Foss v. 
09905—3 

Harbottle (op cit) relates to oppression of a minority by a 
majority in the conduct of affairs of a company. 

What I think Mr Nisbet was submitting in the context of 
the Act was that, as a matter of equity, good conscience and 
the substantial merits of the case, the LTU ought to be 
relieved of the effect of any invalidity attaching to the acts 
of the Committee of Management. I will come to that 
question later in terms of s.26(l)(a), (b) and (c) of the Act. 

Absent and Unemployed Committee of Management 
Members. 

In 1991/1992 there is evidence of unemployed and absent 
Committee of Management members. 

Ms Symons told me that she would not return to another 
meeting. She did not attend one purported meeting including 
and after 20 June 1991. 

Ms Lacey was absent for some time from the State. 
Mr Shore and Mr Webb were unemployed. They did not 

report to the Secretary at least once a month, although they 
have reported to him. 

Having failed to comply with that condition, they lose all 
privileges of membership, including, it would seem, the 
right to hold office. 

There is no evidence that any application was made to 
have arrears of membership admitted under rule 21(1). 
Indeed, there is no evidence of arrears. 

I will hear further submissions on what orders, if any, 
should be made in relation to this matter, sofar as I can 
ascertain. 

The Appointment of Mr Johnston, Ms Potkura, Mr Baxter 
and Ms Burke as "Industrial Officers". 

First of all I have found above that Mr Johnston, Ms 
Potkura, Mr Baxter and Ms Burke, who were appointed to 
the positions of "industrial officer", were eligible for 
membership on the facts, because the evidence was that they 
were employed part-time as a kitchenhand, barmaid, 
barman, and, in the case of Ms Burke, there was some 
evidence that she had been a housemaid, not that she was. 
The work which they were doing makes them eligible for 
membership under rule 4 which relates to employment in 
hotels, clubs, cafes, amongst others. 

Whether they are or were "financial" or had been so for 
12 months is not clear. An officer or representative who is 
not must forfeit his or her position (see rule 6). 

There was evidence that they were doing the job which 
they had been doing. I found that they were doing the same 
job as an organiser. These persons were all appointed as 
"industrial officers". 

Mr Nisbefs submission was that there was nothing to 
prevent this occurring under the rules, and that the 
Committee of Management can appoint staff such as typists, 
clerical staff, and, therefore, "industrial officers". 

However, I have found that these persons were employed, 
on the evidence, as "organisers". "Organisers" are in 
different case. They are officers of the LTU (see rule 7(2)). 
They cannot, as a result, be appointed. They may only be 
elected. Not to purport to appoint them until an election 
filled the position under rule 8(c) was ultra vires the rule. 

The LTU has no organisers at the present and has not for 
some time. Certainly, whilst the offices of organiser were 
vacant, and, pending die filling of the vacancy, some person 
can be appointed under and subject to rule 8. That was not 
purported to be done. What was done is that persons were 
appointed de facto as organisers without election, and not 
under rule 8(c), (ie) pending the filling of the positions. The 
appointments were, therefore, quite invalid as being contrary 
to rule 7(4)(b) and rule 8(c). 

Organisers are to be elected (rule 15), but between 
elections the Committee of Management may appoint 
additional temporary organisers for a period of not more 
than six months. Since there were no existing elected 
organisers, there was no power to appoint "additional 
temporary organisers" to carry out, as they were required 
to do, the duties of organisers as prescribed in rule 15. That 
is another reason why these appointments were ultra vires. 
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Indeed, it is fair to say that there is no provision for 
"industrial officers" in the rules by design, because the 
facility exists in the Committee under rule 15 to appoint 
additional temporary organisers to assist elected organisers 
(expressio unius exclusio alterms est). 

It follows that all of the acts of Mr Johnston, Ms Potkura, 
Mr Baxter and Ms Burke were invalid in their purported 
offices. 

In Ms Burke's case, there was no evidence that she was 
a member of the LTU, although eligible. 

In Mr Johnston's case, the evidence was that he was 
eligible to be a member, not that he was a member. There 
was no evidence that he was financial as required by rule 
6. 

It follows, therefore, too, that their acts in any dispute 
such as the Burswood Casino matter were invalid. Negotia- 
tions are required to be "on any industrial action" 
conducted through the properly elected officers and consti- 
tuted bodies of the union. 

In this case, there clearly was an industrial dispute over 
the structural efficiency payment, and, in my opinion, in the 
context of rule 27, industrial action can embrace the 
situation which arose here in relation to the Burswood 
Award. 

In my opinion, the provision (rule 27) requires, as it 
should, that negotiations occur through the properly elected 
officers, which would include organisers properly elected, 
and in the scheme of things in unions primarily the 
organisers. 

In addition, negotiations are to be conducted through "the 
(properly) constituted bodies of the union". In my opinion, 
the word "properly" qualifies that phrase, too. In other 
words, the Committee of Management must be properly 
constituted, (ie) constituted in accordance with the rules. I 
have already found that it was not. I will declare that all of 
these persons were invalidly appointed and that all their acts 
in those capacities were invalid. 

Presence of Industrial Officers at Meetings. 
The presence of Mr Baxter, Mr Potkura, and, later, Ms 

Burke, at meetings of the Committee of Management in 
their capacity as organisers was challenged. The presence 
of persons who were not members of the Committee of 
Management at meetings who do not participate is not 
sufficient to invalidate the conduct of the meetings (see 
Steuart v. Oliver 17 FLR 99 and Steuart v. Oliver and Others 
(No 2) 18 FLR 83). There was no evidence of any 
participation in the meetings by those persons and no order 
should be made on that basis. They did report to the meeting 
as organisers, as did Mr Johnston before he was appointed 
Acting Secretary. 

However, the participation of Mr Johnston, as Acting 
Secretary, when he was invalidly appointed as such, would 
render the meetings invalid, because he purported to act as 
a member of the Committee of Management (see rules 6 and 
8). 

Conduct of Meeting of 20 June 1991—Motions that Motions 
Be Put. 

Mrs Drake was in the chair at that meeting. 
It was claimed that the meeting was improperly con- 

ducted because motions were put and passed that the motion 
be put, and this prevented proper discussion. 

It was submitted for the respondents that the business of 
the meeting was properly conducted because rule 32(h) 
provides that a member may rise at any time and move that 
the question be put. 

In addition, the chairman did not refuse any closure 
motions, and, in addition, all of the speakers had finished 
at the appropriate time, so the submission went. 

Upon a reading of exhibit 2, I am of opinion that the 
majority faction used their numbers to pass motions that the 
question be put. However, in most cases there was 
discussion, or at least a protest was registered. Whilst the 
President did not reject any motions that the question be put. 

might I suggest that it would have constituted an academic 
exercise if the majority used its numbers. 

I am not, therefore, of opinion that there was any matter 
which would constitute a breach of the law of meetings 
according to which law the Committee is required to 
conduct itself in meetings governed by the rules. 

I might add that were this conduct to demonstrate a 
pattern, it might be seen as oppression of the minority. 
However, that question does not arise on the facts which I 
have outlined. 

Fast Food and Retail Catering Industries. 
It was submitted that the respondents must have known 

about the SDA's alleged takeover of the fast food industry 
and did nothing about it. 

In addition, it was submitted (at page 1454 (TR)) that the 
respondent members of the Committee of Management had 
no knowledge of this occurring. If the respondents had had 
that knowledge they could do nothing about it between 4 
December 1990 and 20 June 1991 because there were no 
meetings of the Committee of Management (see page 1453 
(TR)). In fact, it was submitted that Mrs Drake did nothing 
about it herself (see page 1450 (TR)). 

Mr Carter and Mrs Faccioni knew of persons in their 
respective areas for the SDA. No-one else seems to have, 
and, in any event, no-one of either faction had done anything 
in those areas. My conclusions as to these events are 
adequately dealt with above. 

The Withdrawal of Applications Brought By Mrs Drake. 
The fact, it was submitted, was that Mrs Drake was not 

authorised to bring the applications which she did bring in 
the Commission, and it was within the power of the 
Committee of Management to order her to withdraw them. 
No breach of any rule, for that reason above, has been 
established on the evidence before me. I am not satisfied that 
this resolution was ultra vires, having regard to the 
Committee of Management's power under rule 6 (see Carter 
and Others v. Drake 71 WAIG 1788 (application No 2094 
of 1990). 

Signing of Cheques. 
The resolutions authorised Mr Johnston to sign cheques 

and make him a signatory to a bank account at the ANZ 
Bank or the Bank of New South Wales. It was submitted that 
he is authorised to do so only in his acting capacity until Mrs 
Drake returns to work. That, subject to the question of the 
validity of his appointment as Acting Secretary, and other 
considera';ons, was quite within the rules. 

Bank Withdrawals. 
As to bank withdrawals made, the trustees and Mr 

Johnston, upon direction of the Committee of Management, 
are and were entitled to operate the bank account in Mrs 
Drake's absence when she had absented herself from the 
office for a lengthy period, subject, of course, to my general 
findings above upon the resolutions of the Committee of 
Management. 

Alleged Improper and Unlawful Transfer of Funds. 
There is no evidence that that has occurred. The accounts 

have been audited (albeit in a qualified way) and nothing of 
that nature has been revealed. I so conclude. 

The Appointment of Messrs Fiocco Rattigan as Solicitors. 
It was submitted that there was no breach of any rule 

express or implied alleged. 
Previously, the President found that the motion was part 

of a package promoted for improper purposes, but this was 
now a matter for the Committee of Management. 

Mrs Drake used as her solicitors, in any event, it was 
submitted, the FMWU's solicitors, Messrs Dwyer Durack 
(see page 1408 (TR)). I can find no improper purpose in that 
appointment, nor is it contrary to the rules, subject to my 
general findings. 
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Appointment of Deloitte Ross Tohmatsu as the Validly 
Appointed Auditors of the Union. 

It was submitted that Mr Timer had moved for their 
appointment in the beginning and there was nothing in the 
evidence to support any criticism of their appointment. I 
agree. The fact that they are the SDA's accountants does not 
mean that they would not act professionally. In any event, 
they have several union clients. That complaint is not made 
out. 

Unavailability of Documents to Mrs Drake. 
Complaint was made that documents held at 22 St 

George's Terrace, Perth were not made available to Mrs 
Drake. This was answered by the assertion that if she came 
to work as she should have done there would be no 
difficulty. One assumes that that will now be the case, too. 
She did not, so far as the evidence reveals, attend 22 St 
George's Terrace, Perth after 1990. She did not, therefore, 
avail herself, as her right as a member (rule 30), to inspect 
all books at the registered office of die union at 22 St 
George's Terrace, Perth during normal office hours. That 
complaint is not made out. 

Miscellaneous Matters Involving Mrs Drake. 
Subject to my other or general observations as to the 

validity of Committee of Management Meetings in 1991, 
after 20 June 1991, I make the following comments. 

Firstly, the withdrawal of Mrs Drake's authority to act in 
industrial matters, insofar as that occurred after 2 July 1991, 
was due to her failure to attend her proper place of work. 
Before that it could not be justified since it was part of the 
Secretary's duties conferred by the rules. However, since it 
is apparent that she was absent when this was done, I would 
not propose to interfere on any particular basis, subject to 
my general opinion as to the validity of resolutions. 

Use of the LTU Seal. 
The complaint was that the seal was stolen. This was 

because a seal was affixed on documents obviously without 
Mrs Drake's consent. That problem arose because of her 
absence from 22 St George's Terrace, Perth. It was 
justifiable on that basis, subject to other findings of mine in 
this matter. 

Delegates. 
There was a complaint concerning the removal of 

delegates appointed by the staff at Burs wood from "office" 
and the appointment of delegates by the Committee of 
Management on 6 August 1991 on the recommendation of 
Ms Potkura. "Delegates" are not "officers" as such. 

Rule 20 refers to delegates. The Committee of Manage- 
ment has full power to call for nominations and appoint 
them. Delegates have power to adjust any minor dispute as 
well as to collect monies. 

There is no doubt that the Committee of Management can 
appoint delegates as occurred here. However, it must call for 
nominations. If it does not then there can be no valid 
appointment. 

In this case, there was evidence that delegates were caUed 
for amongst the members (see exhibit 3B), and, accordingly, 
the appointments made at the Committee of Management 
meeting on 6 August 1991 are not null and void for that 
reason. There is no evidence that the earlier appointed 
delegates had been appointed in accordance with the rules. 
They are, however, null and void because of the part played 
in the process by Ms Potkura. and for other reasons which 
I deal with in these reasons. There will need to be orders that 
new delegates be appointed in accordance with the rules. 

Entry into a Service Contract with the SDA. 
There were competing service contracts involving the 

FMWU, and these were discussed and properly considered, 
it was submitted. I agree. There is no breach express or 
implied of any rule in the decision which was made on 20 
June 1991 accepting the SDA offer. 

Appointment of Mr Johnston as Acting Secretary. 
This was challenged by the applicant, Mrs Drake, as a de 

facto expulsion which had occurred in a manner which 
deprived her of natural justice. It goes, almost without 
saying, that an organisation is to act towards its members 
according them natural justice (see AWU and Others v. 
Bo wen and Others (No 2) 77 CLR 601). 

What did occur was this. On 3 September 1991 the 
Committee of Management, constituted by the majority, 
passed a resolution which appointed Mr Johnston to act as 
Secretary in Mrs Drake's absence. It passed a further 
resolution on 5 November 1991. Mrs Drake, as a fact, had 
been absent from the registered office, and was, in effect, 
conducting union affairs separately at her home. She had 
been censured or criticised for this at other meetings, and 
Mr Carter had written to her on 8 August 1991 (exhibit 24) 
at the direction of the Committee requiring her to work at 
the premises at 22 St George's Terrace, Perth. She did not 
do so. That was an ample opportunity to be heard. She 
maintained, of course, that this was not the validly appointed 
registered office of the LTU. I have found now that it was. 
I am satisfied that Mrs Drake was accorded natural justice. 
In any event, this was not an expulsion. It was an 
appointment of Mr Johnston during Mrs Drake's absence. 
The further appointment on 5 November 1991 resulted from 
her continuing absence. 

At least two members of the Committee of Management 
have advised me in evidence that if she should return to work 
at 22 St George's Tferrace, Perth, that would clearly be an 
end of Mr Johnston's appointment. The resolutions are 
expressed to be only during her absence. 

I am satisfied that there was no denial of natural justice 
because the letter from Mr Carter (exhibit 24) explained the 
complaint of the majority members and gave Mrs Drake an 
opportunity to deal with the matter. 

In any event, there could not be any expulsion of her, 
because to do so would be ultra vires, unless it occurred in 
accordance with the rule relating to misconduct. 

Rule 8(c) empowers the Committee of Management to 
appoint an acting officer only "while a regular office-holder 
is absent or incapacitated", and "it is necessary for the 
proper conduct of business that some person perform the 
duties of such office". 

That is a very limited provision. An acting officer can 
only be appointed while a regular office holder is absent, and 
during no other period or for no other reason. Secondly, it 
must be necessary for the proper conduct of business that 
this be done. If the rule provided otherwise, it would 
certainly be deleterious to the democratic control of the 
LTU. 

In this case, the majority of the Committee of Manage- 
ment had clear evidence that Mrs Drake was absent. She was 
and has remained so. "Absence" means physical non- 
presence from whatever cause (see Brunnet v. R (1918) 57 
SCR 83 at 92 (SCC) per Anglin J). 

Her absence was from her proper place of work, which 
was the registered office of the LTU, which I have found 
to have been validly appointed. The registered office, by 
definition, is the place where the union transacts its business 
and where the Secretary, the property and records should be 
kept (see my discussion of the nature of a registered office 
in Jeffery v. Newton and Another (op tit)). 

It was clearly necessary that someone should act in the 
place of Mrs Drake as Secretary. Of all officers in the LTU 
or any organisation, the Secretary is one of the most vital. 

I am satisfied that Mrs Drake has been absent within the 
meaning of rule 8(c) since at least 21 June 1991. 

The Committee of Management is also required to 
appoint an acting officer, that is a person to act in the 
position under rule 8(c). 

Mr Johnston was not appointed and did not occupy, at any 
time, the position of "officer" as defined in s.7 of the Act. 
In particular, he was not elected. 

Further, pursuant to rule 6, he should be a member of the 
LTU, indeed for 12 months and "financial". It seems to me 
that rule 8(a) means also that only a member may be 



282 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

appointed, and, since the qualifications for appointment to 
an elected office should not be less than those for an elected 
member, that person should be financial, too, for 12 months. 

"Further all Officers and Representatives as prescribed 
in this rule shall be financial in respect of the 12 months 
prior to nomination and are required by this rule to remain 
financial whilst holding any such office or representative 
position. Any Officer or Representative becoming unfinan- 
cial shall forfeit all positions he or she holds" (rule 6). 

Mr Johnston was not called to give evidence. 
It is not expressly provided in the rules that the person to 

be so appointed is to be a person who is already an officer. 
All positions on the Committee of Management are elected 
positions. 

There is no evidence that Mr Johnston was financial. Mr 
Nisbet called evidence that he was eligible for membership. 
However, no evidence was called that he was a member 
which was foreseeably important. No membership certifi- 
cate was produced and the roll of members (exhibit 111), 
tendered by Mr Nisbet, does not contain his name (see page 
3033 (TR)). This was a general roll. It was designated by 
Mr Timer without denial as having been prepared from 
documents in Mrs Drake's possession and documents 
discovered by the respondents. It was not even submitted by 
Mr Nisbet that Mr Johnston was a member or a member 
financial for 12 months and that that was the evidence. 

The question of the validity of Mr Johnston's appointment 
was squarely raised before me. 

Some assistance may be derived from rule 8(a) which 
enables a vacancy on the Committee of Management to be 
filled by the appointment of "a member of the Union". 

In the circumstances, therefore, Mr Johnston, not being 
a member of the union, and not being financial for 12 
months, was not eligible to be appointed and his appoint- 
ment was not valid as at 3 September 1991. Rule 8, read with 
rule 6, requires that the person appointed to act should be 
a member. 

I do, however, conclude the same in relation to exhibit 3E. 
That is a resolution "that R Johnston be further appointed 
Acting Secretary in the Secretary's absence until such time 
as the Secretary attends the office". It was passed on 5 
November 1991. 

I therefore conclude, for those reasons, that Mr Johnston 
was not validly appointed as at 3 September 1991 and 5 
November 1991 as Acting Secretary by the Committee of 
Management, and all of his acts were invalid in that 
purported office. 

Calling Meetings. 
This claim by Mrs Drake related to an allegation that none 

of the meetings held at 22 St George's Terrace, Perth after 
20 June 1991 were validly held. 

Those meetings were the subject of notices issued over 
the name of Mr Carter as Acting President. Mr Carter did 
not validly hold that office and was not validly appointed 
to it. As a consequence, no business has been validly 
conducted since 20 June 1991, so the submission went. 

However, one must go back to the meeting of 20 June 
1991. That was held pursuant to my orders. I fixed the 
Agenda. That Agenda included the following item, which 
I have set out above in my orders of 13 June 1991:— 

"Future Committee of Management meetings (fix 
time and place)" 

On 20 June 1991, a motion was passed that regular 
monthly meetings of the Committee of Management be held 
in accordance with previous resolutions at 7.30 pm on the 
first Tiesday of each month in the union office, and that, 
accordingly, the next meeting of the Committee of Manage- 
ment will be held at 7.30 pm on Tiesday, 2 July 1991. 

No meetings prior to 20 June 1991 had been called since 
the meeting of 4 December 1990 by Mrs Drake or Mr 
Timer. 

All of the meetings of the Committee of Management 
held after 20 June 1991 were held in accordance with that 
resolution passed at a meeting where I had placed the subject 
of future meetings on the Agenda. True it is that they were 

not summoned by the Secretary, President, or Vice- 
President. 

What had occurred here, however, was that, in accordance 
with my orders, dates and times had been fixed for meetings. 
Since the meeting times and dates were fixed at the meeting 
of 20 June 1991 there was no summoning of the meetings 
required as such (see rule 6). 

What did occur is that the notices, which were really by 
way of confirmation of the date and time of each meeting, 
signed by a member of the Committee, were sent out. 

In the circumstances, there was no breach of mle 6 and 
the validity of the meetings was not affected for that reason. 
However, there are, as I have observed, other problems with 
the meetings. 

Failure to Hold Meetings Since 4 December 1990. 
The Committee of Management had not met since 4 

December 1990, as I have found, until the meeting ordered 
by me to be held on 20 June 1991. In addition, it has not 
met since 5 November 1991. 

The Committee of Management is, subject to rule 10, the 
governing body of the union. It is axiomatic that no valid 
decisions as to the governing of the union could be made 
by anyone else and any decisions taken or acts done by Mr 
Johnston would be invalid for that reason. 

No reason has been given why the Committee of 
Management has not held a meeting since 5 November 
1991. It is required to do so monthly by rule 6. The meetings 
should have been held, and, if they were inquorate, then that 
should have been recorded. However, none were held. The 
Committee of Management, acting through the majority 
faction, breached rule 6 in that regard. That issue was 
squarely raised in these proceedings. 

Holding Out the Validity of Facts and Resolutions. 
I agree, too, that the Committee has no right to hold out 

that a resolution which contravenes an order of the 
Commission or the rules of the LTU is valid as claimed. 
That is axiomatic. 

Reporting Duties. 
As to reporting duties, these were the responsibility of Mr 

Johnston after his appointment as Acting Secretary. Indeed, 
all of the duties of the Secretary are and were his while he 
acted or acts as Secretary. Prior to that, all of the duties were 
to be carried out by Mrs Drake. However, Mrs Drake was 
absent. If Mr Johnston had been validly appointed, he would 
have validly carried out these duties in Mrs Drake's absence. 

Mr Baxter's Alleged Misconduct 
There \ as a claim that Mr Baxter had been guilty of fraud 

in relation to the property or funds of the union in that he 
had been found by me in proceedings (Fry and Others v. 
Baxter 70 WAIG 3583) to have completed an application 
card giving incorrect information. 

It was submitted by Mr Nisbet that there is no evidence 
that Mr Baxter had been found guilty in any court of law of 
larceny, embezzlement, or any other form of dishonesty, in 
relation to the property or funds of the union. 

Rule 6, in its relevant part, provides that no member shall 
be eligible to nominate for or hold any office who has been 
found guilty in any court of law, of larceny, embezzlement 
or any other form of dishonesty in relation to the property 
or funds of the union. The words plainly interpreted and read 
as a whole mean a finding of guilt in a court exercising 
jurisdiction in the criminal law. There was no evidence of 
any such finding of guilt. In any event, Mr Baxter does not 
validly hold and did not validly hold office. That claim is 
not made out. 

Indemnification. 
The indemnification of Mr Carter and Mr Johnston in 

respect of action authorised by the Committee of Manage- 
ment was not in any way established as being contrary to 
any rule express or implied. This occurred on 2 July 1991 
and 5 November 1991. 

In relation to Mr Johnston, it related to the publication of 
material at the direction of the Committee of Management. 
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It was submitted that the material was defamatory, but I am 
not required to judge that in this matter. 

In the case of Mr Carter, he was authorised by the 
Committee of Management to file application No 1053 of 
1991 against Mrs Drake. 

In the absence of any other evidence, I am unable to find 
that the indemnification of a single member of the 
Committee taking action with its authority, its name, and 
invoking the Commission's jurisdiction in relation to the 
rules in application No 1053 of 1991, was contrary to any 
express or implied rule of the LTU. That is subject, of 
course, to my view of the validity of the resolutions on other 
submissions made to me. 

The Bank Accounts. 
Complaint was made, too, that Mr Johnston was invalidly 

authorised to be a signatory to the LTU's bank account. This 
occurred on 5 September 1991 (exhibit 6). At that time, Mr 
Johnston was appointed Acting Secretary and would be 
entitled to sign bank accounts. 

As I have observed above, he is and was, subject to the 
validity of his appointment, entitled to, and, indeed, 
empowered to carry out those duties. In this capacity, he is 
and was also entitled to accept membership fees. I make the 
same observation as to the allegations that the Committee 
had authorised withdrawals of funds. No breach of any rule 
has been there established. Again, my views as to the 
validity of the resolution on other grounds apply. 

Mr Johnston Collecting LTU Mail. 
Subject to any conclusions as to the general validity of 

all resolutions passed since, it was not in breach of any rule 
for Mr Johnston to collect mail or to be authorised to do so 
by the Committee of Management, so long as he remained 
an employee and certainly not whilst he was Acting 
Secretary, subject to the validity of his appointment as 
Acting Secretary. 

Mrs Drake's Wages. 
There was a claim that I order that the LTU pay Mrs 

Drake's salary as Secretary. She has not been paid for some 
months. There was no dispute that she had not been paid 
wages. It is not in issue that for some months she has been 
paid no salary. It was submitted to me that that was properly 
a matter for a claim under s.29(b)(ii) of the Act and not a 
matter in relation to which I should made orders. 

The question arises out of a contract of employment 
between Mrs Drake and the LTU. She is, however, also an 
elected officer of the LTU. If an award applies, it is a matter 
for enforcement in the Industrial Magistrate's Court. 

The question of non-payment of wages is an "industrial 
matter'' as defined in s.7 of the Act. If it is not, then a claim 
can be made for the amount as a contractual benefit under 
s.29(b)(ii) of the Act. I make no final judgment on this 
question. However, I do say that on this occasion I have not 
been persuaded that Mrs Drake's claim for wages is a matter 
within my jurisdiction under s.66 of the Act, or, alterna- 
tively, as to which I ought to exercise my jurisdiction. 

In any event, since Mrs Drake did not attend work at the 
registered office as directed by the Committee of Manage- 
ment, then there is scope for argument that, not having 
performed her contract, she is not entitled to be paid. I can 
make, however, in the absence of detailed argument, and 
because of my earlier comments, no finding on that issue. 

Australian Labor Party Representation. 
There was a claim before me that the LTU had informed 

the Australian Labor Party that it had 7200 members when 
it had, on Mr Carter's evidence, about 2500. Thus, it was 
submitted it gained greater representation, and, having done 
so, had done so by fraud. The evidence revealed, too, that 
some persons approved by the Committee of Management 
as delegates were not members of the LTU. 

It is clear in rule 6 that the Committee of Management's 
power to appoint representatives of the union to the Annual 
Conference of the Australian Labor Party and any other 
conferences or meetings of the Australian Labor Party, that 

representatives must be appointed from the membership of 
the LTU. The phrase used is "representatives of the union". 

It would be absurd if, having regard to the notice of the 
union and the fact that its rules enable its members to 
conduct its affairs, if the phrase "to appoint representatives 
of the Union to the A.C.T.U., the Trades and Labor Council, 
the annual conference of the Australian Labor Party and any 
other conferences or meeting of the Australian Labor Party'' 
were read any other way. 

In any event, it seems to me that the plain meaning of 
representatives of the union means precisely that and not 
persons appointed from outside to represent the union. 

As to the question of misrepresentation, I am not certain 
how many members of the Committee of Management knew 
that the position as to numbers of members was misrepre- 
sented. I will make no orders as to that. 

However, the resolution, insofar as it appoints persons as 
representatives who are and were not members of the union, 
is ultra vires rule 6 and is null and void. In any event, there 
are other reasons why that resolution is invalid pertaining 
to Mr Carter's and Mr Johnston's appointment. 

Proposed Alterations to the Rules. 
It is sought to have these resolutions struck down. The 

basis for doing this seems to me to be upon the submission 
that, because resolutions were passed that there be applica- 
tion to alter the rules, this was an acknowledgement that the 
position of industrial officers was not provided for in the 
rules. As a matter of fact, whether intended or not, it was. 
I do not understand the submissions to go further than that 
and I have not been persuaded that I should make any order. 

There was a suggestion that these alterations do not 
advance the interests of the LTU, but that of the majority 
faction, I am not persuaded that that is so upon the evidence. 
They may do both. However, there is insufficient evidence 
to reach any conclusion. 

As to the validity of the resolution on other grounds, that 
is another matter. 

Bank Accounts. 
An attack was made on the opening of a second bank 

account on the day after Mr Carter's application to sign all 
cheques failed before the Commission. In addition, on that 
same day, Mr Johnston was added as a signatory. Mr 
Johnston withdrew $16,000 in cash from LTU funds. 

The existing account of the bank was the recipient of no 
more deposits and Mr Johnston withdrew from it all but 
about $756. 

In addition, although the bank required signatories from 
all Committee members before adding Mr Johnston as a 
signatory, the bank received a letter signed by only eight 
persons. Those would certainly seem to be the facts. 

However, against that, it was submitted that Mrs Drake 
had absented herself from duties, and had refused to sign at 
least some cheques. Thus, there was nothing else to do for 
the union to be properly run, so the submission went. That 
would seem to be the case. 

There is nothing in the rules which prevents the LTU from 
having more than one bank account. 

Subject to Mr Johnston's eligibility for appointment and 
the validity of the appointment, he was as Acting Secretary 
entitled to, and, indeed, to carry out the duties of the 
Secretary whilst so appointed. 

The Resolution as to Motor Vehicles. 
On 1 October 1991 at the Committee of Management 

Meeting (exhibit 3D, page 7) a resolution was passed which 
was complained of as authorising Mr Johnston to purchase 
motor vehicles on behalf of the union. This is a complete 
misrepresentation of what happened, Mr Nisbet submitted. 

In fact, the resolution was that Mr Johnston was instructed 
and authorised to pursue the purchase of vehicles suitable 
for usage by the union's officials and report his findings 
back to the Committee of Management at its November 
1991 meeting, not to purchase motor vehicles. It is clear that 
that is what it was. In any event, it is not clear what rule was 
said to be breached. 
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Subject to any question of validity on other grounds, I will 
make no order. 

Appointment of an Independent Auditor. 
I was asked by way of relief sought to appoint an 

independent auditor to investigate the LTU's financial 
affairs. In view of my findings as to the adequacy for the 
time being of the current audit report, there is no basis upon 
which on the merits I should accede to a claim for an order 
for the appointment of an independent auditor. 

S.63 and S.65 of the Act. 
I am satisfied, on the evidence, insofar as this is a matter 

which relates to the rules that no more than a qualified audit 
can be provided. Nothing was said to reduce the effect of 
Mr Kendrcw's evidence in this regard. He has conducted 
audits as far as it is possible to do so. 

I am not persuaded that I should make any orders. In any 
event, I cannot make orders by way of enforcement under 
the Act. That is for the Full Bench under s.84A of the Act. 

Department of Productivity and Labour Relations 
Investigation. 

I was asked to make an order by way of relief that the 
Department of Productivity and Labour Relations report on 
all the questions of loss of award conditions (to paraphrase). 
Firstly, I am not satisfied, on the evidence, that that is the 
case, there being little or no evidence to that effect. 

Secondly, I have no power to direct a "Government 
Department" to do such a thing, or if I have, it has not been 
so established on this occasion. 

Application No. 1478 of 1991. 
This application sought orders in relation to the proposal 

to alter the rules. The rules have not been altered, although 
an application to alter them has been authorised to be made. 
I am not persuaded that I should interfere at this time. I say 
that because there is no evidence that the resolution was 
invalid, subject to what I will say generally about the status 
of resolutions passed between 2 July 1991 and 5 November 
1991 inclusive. 

Of course, it follows that if the resolution were to be held 
to be invalid, an order prohibiting its being held out as valid 
would be appropriate. 

By paragraph (l)(c) an order is sought that Mr Carter be 
directed to observe the rules of the union by not holding out 
or purporting to hold out that there had been any validly 
convened or held meetings of the Committee of Manage- 
ment since 20 June 1991. 

Again, subject to what I shall observe generally as to the 
validity of meetings, nothing has been put to me which I 
have not considered above or will deal with later. 

Registrar's Inquiry. 
As to what is sought in paragraphs (3) and (4), there is 

nothing which has been put to me which would persuade me 
that I ought or have the power to require the Registrar to 
investigate whether the statutory requirements of s.63 and 
s.65 of the Act have been complied with. It is open to the 
Registrar to consider these matters himself. 

I have heard evidence and made findings which are set 
out above. 

Application No. 127 of 1992. 
That application is to be determined with the conclusions 

I have reached elsewhere in these reasons. 

Application No. 1479 of 1991. 
I refer to the Minute of Amended Orders sought filed on 

II March 1992. 
Firstly, I am requested to suspend the rules to vary the 

quorum required for Committee of Management Meetings 
(see rule 6) by reducing the number of members required to 
be present from seven to four and to suspend or vary rule 
11 so that the President or Vice-President has a deciding 
vote in the case of the vote being tied at a meeting. That is 
based upon the fact that meetings called by Mrs Drake were 
inquorate. 

The meetings were validly fixed as to time and place on 
20 June 1991. 

There is no obstacle to all members of the minority 
faction attending meetings. 

In my opinion, s.66 of the Act confers on me a power to 
make orders and directions which are to be complied with, 
whether or not such orders or directions are contrary to or 
inconsistent with any rule of the organisation concerned. My 
power to make the orders still exists. However, there is no 
reason in the equity, good conscience or substantial merits 
of the case why I should make this order. 

The problem of meetings having been called by Mrs 
Drake being inquorate is overcome by my now holding valid 
the resolutions fixing the time and place of meetings of the 
Committee of Management. 

Certainly there are and were difficulties with the 
attendance of some members, Ms Symons, Mr Webb at one 
time, and Ms Lacey. However, there are still enough 
members to form a quorum as prescribed. 

If there are difficulties later, then no doubt another 
application can be made seeking a remedy for that situation. 

Application No. 1529 of 1991. 
This contains a repetition of matters which I have already 

dealt with in these reasons (see paragraph (l)(a), (b) and (c) 
of the application). 

As to paragraph (2), there is sought thereby an order that 
I suspend the rules of the union to authorise Mrs Drake to 
represent the union's position as determined by the members 
of the LTU at Burswood. 

The answer really is that the LTU, through a properly 
constituted Committee, should, because of what I have 
observed above, determine what action it will now take and 
by whom such action will be taken in relation to the 
Burswood Award in accordance with its rules. 

Conclusions. 
In determining this matter, and, in particular, in determin- 

ing my final orders, I must have regard to what is consistent 
with the equity, good conscience and substantial merits of 
the case in making my orders. 

In addition, I must take into account:— 
(1) The interests of the LTU. 
(2) The interests of its members. 
(3) The interests of the parties. 

I must also take into account the following:— 
(1) That serious breaches of the rules should generally 

speaking result in orders. 
(2) That the members should be able to have 

confidence that their organisation is being con- 
ducted in accordance with the rules and the policy 
of the Act. 

(3) That the organisation and its members are bound 
by the rules. 

(4) That the objects of the Act include s.6(e) and (f) 
which direct me in exercising my discretion to 
encourage the democratic control of organisations 
registered under the Act and the full participation 
by members of such an organisation in the affairs 
of the organisation. I do so. 

(I have already taken into account the other relevant 
considerations which my reasons reveal that it was 
necessary for me to do). 

Central to the democratic control of the organisation is 
compliance with its rules and government by properly 
elected officers or officers otherwise appointed on a casual 
basis under rules which comply with the Act (see S.56A of 
the Act). 

It is the case that there must be full participation of 
members in the affairs of the organisation. That means, by 
definition, that there must be no participation by non- 
members (or unfinancial members) in the affairs of the 
organisation. There will be obvious exceptions. Employees, 
of course, subject to direction by an organisation, are an 
exception, as is the role of the auditor, too. 
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I now turn to the consideration of a number of matters. 
Firstly, I have found that the Committee of Management 
conducted its affairs and called meetings since 20 June 1991 
under a person who was not validly appointed to the office 
of Acting President. 

In addition, from 3 September 1991, matters were 
conducted by Mr Johnston, as Acting Secretary, a person 
who was ineligible for membership, and, therefore, ineligi- 
ble to be appointed as Acting Secretary. As Acting 
Secretary, he became a signatory to the bank accounts and 
became responsible for all those important duties cast upon 
the Secretary by the rules. Prior to that, he was charged with 
conducting the day to day affairs of the LTU (see the 
minutes of the meeting of 2 July 1991 which made him a 
de facto Secretary at a time when he was invalidly appointed 
as an organiser). 

Mr Johnston, who was ineligible to be appointed to act 
as Secretary, and whose appointment was invalid, was left 
to run the affairs of the LTU in the absence of any meeting 
of the Committee of Management, which was, itself, a 
breach of the rules, after 5 November 1991. Although this 
was not a precise head of complaint, it is a relevant 
consideration as far as the making of orders is concerned 
since it relates to the democratic control and participation 
of the members. 

In addition, Mr Johnston was appointed an "industrial 
officer" which was ultra vires, since I have found that he 
was, in fact, "appointed" as an organiser. That appointment 
was invalid because he was ineligible to be appointed as an 
organiser. In addition, either organisers were not elected as 
they were required to be, or, the positions having become 
vacant, were not filled in accordance with rule 8(c) until an 
election could be held. Further, the appointments were ultra 
vires rule 15. 

In the case of Ms Potkura and Mr Baxter, as well as Ms 
Burke, they also were appointed as "organisers" when 
those appointments were made ultra vires the rules. 

In the case of Mrs Drake, she purported to conduct the 
affairs of the union as Secretary at a place other than the 
registered office which had been validly and lawfully 
appointed as such, as I have found. Her acts in that capacity 
were invalid because she was absent from her office. 

The members are entitled to rely on the organisation being 
conducted in accordance with the rules and s.61 of the Act. 
They are also entitled to expect that the rules will be 
complied with and that the objects of the rules will be sought 
to be achieved. 

It is a consideration that the democratic control of the 
LTU as a registered organisation and the full participation 
by members of the organisation in its affairs must be 
encouraged. 

This object is not achieved by the appointment of persons 
invalidly appointed to various offices, contrary to the rules, 
by the Secretary purporting to conduct affairs at an address 
other than the registered office, and by the LTU and the 
Committee of Management being led by a person who was 
invalidly appointed as Acting President In other words, 
there were no elected organisers, there were no validly 
appointed organisers, there was no member who was 
properly performing the duties of Secretary or validly 
appointed as Acting Secretary, there was no validly elected 
Acting President, there were no meetings of the Committee 
of Management between 4 December 1990 and 20 June 
1991, no valid meetings after 20 June 1991, and no meetings 
at all, valid or invalid, held after 5 November 1991. 

I have taken into account the conduct of the parties. The 
problem was that both have been purporting to conduct 
separate LTU operations. In Mrs Drake's case, I have found 
that she had no right to do so. I have already discussed the 
conduct of the individual respondents sufficiently. 

After 5 November 1991 the Committee of Management 
abandoned its duties and left matters in the hands of Mr 
Johnston, the invalidly appointed Secretary. 

Those meetings to which Mrs Drake purported to 
summon at a place other than the registered office, and 

contrary to the resolution of 20 June 1991 as to time and 
place, were summoned invalidly. 

The acts which Mrs Drake purported to perform when she 
was absent from her duties were invalidly performed; the 
acts of Mr Carter, Mr Johnston, Ms Potkura, Mr Baxter and 
Ms Burke were also null and void. I have taken into account 
the conduct of Mrs Drake and the conduct of the 
respondents. The Committee of Management acted contrary 
to the rules and its meetings and business were invalidly 
conducted. 

None of the breaches of the rules, which I have found 
occurred, were trivial. Collectively, they were far from 
trivial. All, as a matter of equity, good conscience and the 
substantial merits of the case, and having regard to the 
interests of the members, the LTU, and the parties, for the 
reasons and upon the authorities I set out above, should be 
declared to be null and void. It is in the interests of the 
parties, as officers of the LTU, that this should occur; the 
overweening interest of the members and the organisation 
require it. 

It is important (see Krantz v. Maynes and Others (op cit)) 
that rules be obeyed. It is important that I exercise power 
where there is a substantial failure to perform or observe the 
rules as there was here on my findings. 

Further, there must be confidence among members that 
its government and administration will be carried on in 
conformity with the rules (see Wilson v. Heydon Re Vehicle 
Builders Employees Federation of Australia (op cit)). The 
invalid holding of office should have serious consequences 
(see Sercombe v. Hall (op cit)). 

This is because such an act goes to the fundamental 
question of the democratic control of the organisation. 
Indeed, Mr Carter's acting as President cannot be merely 
confined to the question of invalid meetings. He purported 
to act in the office of the President of the LTU. 

I therefore would propose to declare that all acts of Mr 
Johnston, as industrial officer and as Acting Secretary, were 
and are null and void, all acts of Ms Potkura and Mr Baxter 
were and are null and void, and all acts of Ms Burke are null 
and void. In the middle of this was an improperly constituted 
Committee of Management containing an invalidly ap- 
pointed Acting President and an Acting Secretary who was 
invalidly appointed. 

Further, there was a Secretary who would not attend to 
her duties where she was required to so attend and her acts 
were also during that period null and void. 

There is a schedule of challenged resolutions which it is 
sought to have declared null and void. My comments 
hereinafter will cover these documents which purported to 
form part of the pleadings; however generally, but if there 
are any other submissions to be made as to any particular 
order relating to resolutions to be struck down arising from 
these reasons, they can be made on the speaking to the 
minutes. 

I make the following possible exception to my above 
observations. That is whether I have the power in the proper 
exercise of my discretion, given that s.66(2) of the Act 
confers a discretion, not to finally strike down resolutions 
which are prima facie null and void, but which were passed 
to enable the routine running of the LTU, I having found 
those acts and resolutions null and void. In any event, there 
is a question whether the exercise of my discretion could and 
should property save those resolutions or acts. I mean by that 
resolutions relating to purely routine matters necessary to 
keep the union running. 

It seems to me, too, that I should now make orders 
directing the calling of a meeting of the Committee of 
Management under the chairmanship of Mr Timer as 
Vice-President (since there is no President), so that the 
affairs of the LTU can begin to be properly dealt with. An 
Agenda will need to be set, too. 

Further, it will be necessary to make orders as to the 
election of organisers, an important event which has been 
too long and unaccountably delayed. It will be necessary, 
too, to make orders as to the election of delegates. 
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In addition, subject to any further submissions which I 
may receive to the contrary, I would order that Mrs Drake 
return with all relevant records to her duties as Secretary at 
22 St George's Terrace, Perth. 

There is, too, the question of wages paid to the purported 
Acting Secretary and purported organisers which may be 
said to have been paid without lawful authority, and whether 
I have jurisdiction to make orders in that regard. 

I now turn to the question of the variations to the 
Burswood Award. That was agreed to following negotia- 
tions by "industrial officers" duly appointed, and not by 
organisers duly elected. They were entered into and 
consummated, too, by a Committee of Management which 
passed invalid resolutions and without a duly elected 
President to fill the vacancy left. 

For those reasons, the pre-eminent interests of the 
members, the organisation, and, particularly, the members 
at Burswood, are properly served by the orders which I will 
make. 

In addition, the employer's interests still remain pro- 
tected, consistent with my duty under s.66 of the Act. That 
is because there will need no doubt to be a Committee 
decision as to what steps should now be taken. That decision 
will no doubt be taken after proper consultation with the 
membership and the negotiations will be conducted by 
properly elected organisers and a properly constituted 
Committee of Management. 

In the meantime, the variations to the award, upon which 
the employer relies, remain in place pursuant to the orders 
of Beech C and the employer is not prejudiced for the time 
being. 

As a matter of fairness, too, although it is not necessary 
to rely on this, there being sufficient reason already, the 
decision was made upon the advice of invalidly appointed 
industrial officers and in circumstances where fairness 
required proper consultation with employees at Burswood. 
There was negligible consultation which was an unfair 
exercise of power (see Scott and Others v. Jess (op cit) and 
s.26(l)(a) of the Act) as distinct from an act without bona 
fides or an act ultra vires the rules. 

However, all the acts and resolutions of the Acting 
Secretary, the "industrial officers", the Committee of 
Management, and the Secretary, subject to what I have said 
above about the exercise of my discretion, will be declared 
null and void. 

As to my other specific findings as to acts and/or 
resolutions which were null and void above, it follows for 
the reasons I have set out above that they will be declared 
null and void (subject to those matters to which I refer to 
on pages 117-118). 

The resolutions of 20 June 1991 will be declared validly 
passed, except for the resolution appointing the "organ- 
isers" and the resolution appointing Mr Carter as Acting 
President. 

No other claims than those I have referred to here have 
been establishable. 

Finally, let me observe that this has been a most difficult 
matter. Regrettably, it is part of a long-running course of 
disputation within the Committee of Management. The 
matters, the subject of this decision, have been the subject 
of a plethora of litigation, both before me, upon appeal and 
in the Supreme Court. It is clear that without it I would have 
been able to deal with and determine a less complex matter 
in October/November 1991. As a result, continuing develop- 
ments widened the conflict. In saying that, I do not lay blame 
on anyone. I merely observe that that is the fact. 

The relief given is available under s.26(l), s.26(2) and 
s.66 of the Act. 

I should also say that I would consider, in an attempt to 
assist the membership (and would invite submissions on the 
point), ordering that a Special General Meeting be held in 
an attempt to have issues settled by the membership. I say 
that because it was submitted some time ago, in the course 
of these proceedings, that I should do so. I did not then 
consider it appropriate. However, I now invite the parties to 
consider that question. 

No doubt there will be further submissions as to 
complementary or consequential orders arising from these 
reasons, as well as submissions which I have invited above. 

I have written these reasons with regard to and having 
carefully considered all of the evidence, written, documen- 
tary and viva voce. (Affidavits tendered in the course of 
interim proceedings are not part of that which I have 
considered here, unless they were tendered as exhibits). The 
orders which I have made are those orders which equity, 
good conscience and the substantial merits of the case 
require. 

I will issue Minutes of Proposed Orders to reflect these 
reasons. 

Order accordingly 
Appearances: Mr R E Turner on behalf of the applicants. 
Mr P M Nisbet (of Counsel) on behalf of the respondents. 
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No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
28 January 1993. 

Order. 
THESE matters having first come on for hearing before me 
on the 23rd day of July 1991 and having heard the 
applications for a further 60 days between the 29th day of 
August 1991 and the 25th day of September 1992. and 
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having heard Mr R E Turner on behalf of the applicants and 
Mr P M Nisbet (of Counsel) on behalf of the respondents, 
and having reserved my decision on these matters, and 
reasons for decision being delivered on the 23rd day of 
December 1992, and these matters having come on for a 
speaking to the minutes on the 28th day of January 1993, 
and having heard Mr R E Thmer on behalf of the applicants 
and Mr P M Nisbet (of Counsel) on behalf of the 
respondents, and having determined that any supplementary 
reasons for decision will issue at a future date to be 
determined by me, it is this day, the 28th day of January 
1993, ordered and declared as follows:— 

(1)1 declare that the resolutions, each and all of them, 
passed on the 20th day of June 1991 at a meeting 
of the Committee of Management and contained 
in exhibit 2 were and are valid, save and except 
as hereinafter provided. 

(2) I declare that those resolutions passed at the 
Committee of Management Meeting on the 20th 
day of June 1991 purporting to appoint Robert 
Johnston (Partington), Marie Potkura and William 
Thomas Ross Baxter as industrial officers of the 
Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian 
Branch, Union of Workers ("the LTU"), and 
contained in exhibit 2, were and are null and void. 

(3) I declare that the notice of motion tabled at the 
Committee of Management Meeting on the 20th 
day of June 1991 and the resolution of the 2nd day 
of July 1991 passed by and subsequently purport- 
ing to appoint Lynsey Barrington Carter as Acting 
President of the LTU, and contained in exhibits 2 
and 3A, were and are null and void. 

(4) I declare:— 

(a) That all meetings of the Committee of 
Management purported to be conducted after 
the 20th day of June 1991 at 22 St George's 
Terrace, Perth, or at 12 Yacht Court, 
Heathridge, or any venue other than 22 St 
George's Terrace, Perth, be and are hereby 
declared invalid and the proceedings thereof 
were and are null and void in every respect. 

(b) That all resolutions purported to be passed at 
any purported meeting of the Committee of 
Management held on the 2nd day of July 
1991, the 6th day of August 1991, the 3rd day 
of September 1991, the 1st day of October 
1991, and the 5 th day of November 1991 
were and are null and void. 

(5) I declare that the resolution purported to be passed 
at the Committee of Management Meeting on the 
1st day of October 1991, by which it was 
purported to appoint Carmel Burke as a recruit- 
ment officer, and a resolution purporting to 
appoint the said Carmel Burke as an industrial 
officer on the 5th day of November 1991, were 
and are null and void. 

(6) I declare that the resolution passed at the 
Committee of Management Meeting on the 5th 
day of November 1991 purporting to appoint the 
said William Thomas Ross Baxter, the said Marie 
Potkura, and the said Carmel Burke, as organisers 
were and are null and void. 

(7) I declare that all offices of organiser in the LTU 
were and are hereby vacant. 

(8) I order that there be elections for the vacant offices 
of four organisers held within eight weeks of the 
date hereof. 

(9) I order that the Committee of Management call 
forthwith for nominations for the position of 
delegates from employees who are members of the 
LTU employed at the Burswood Casino and that 

four delegates be appointed following such nomi- 
nation at the next meeting of the Committee of 
Management. 

(10) (a) I order that a meeting of the Committee of 
Management occur at 22 St George's Ter- 
race, Perth on the 9th day of February 1993 
at 7.30 pm to be presided over by Robert 
Edward Thmer in lieu of the meeting 
scheduled for the 2nd day of February 1993 
at 7.30 pm. 

(b) I order that the Agenda for the said meeting 
be as follows:— 

(i) correspondence 
(ii) business arising 

(iii) award and agreement variation matters; 
(iv) William Thomas Ross Baxter's action 

against the LTU; 
(v) election for President and organisers; 

(vi) payment of Secretary's wages; 
(vii) recovery of wages paid to invalid 

persons; 
(viii) appointments of LTU representatives; 
(xiv) collection of mail and receipt thereof; 

(x) financial report; 
(xi) general meeting of members; 

(xii) legal representation; 
(xiii) fast food and retail catering member- 

ship; and 
(xvi) any other general business. 

(11) I declare that the purported appointments of 
Robert Johnston (Partington) as Acting Secretary 
of the LTU at Committee of Management Meet- 
ings on the 3rd day of September 1991 and the 5th 
day of November 1991, and contained in exhibits 
3C and 3E, were and are null and void. 

(12) I declare that all acts or things purported to be 
done or performed by Marjorie Ann Drake in her 
capacity as Secretary whilst she was absent from 
22 St George's Terrace, Perth from the 20th day 
of June 1991 to the date hereof were and are null 
and void. 

(13) I declare that all acts or things done or performed 
or purported to be done or performed by Lynsey 
Barrington Carter whilst he purported to occupy 
the office of Acting President of the LTU were and 
are null and void. 

(14) I declare that all acts or things done or performed 
or purported to be done or performed by Robert 
Johnston (Partington), Marie Potkura, William 
Thomas Ross Baxter, and Carmel Burke whilst 
they purported to occupy the offices of "organ- 
isers", "recruitment officers" and/or "industrial 
officers" of the LTU were and are null and void. 

(15) I declare that all acts or things done or performed 
or purported to be done or performed by Robert 
Johnston (Partington) whilst he purported to 
occupy the office of Acting Secretaiy of the LTU 
were and are null and void. 

(16) I order that the abovenamed respondents, each and 
all of them, do not hold out to any person, nor 
permit or cause any person to hold out, that any 
resolutions, acts or things declared to be null and 
void by or in these orders was or is valid. 

(17) (a) I order that the said Matjorie Ann Drake 
return to 22 St George's Terrace, Perth and 
take up her duties, bringing with her all union 
records and property in her possession, 
custody or power, within seven days of the 
date hereof. 
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(b) I order that the respondents forthwith forward 
to the said Maijorie Ann Drake the keys to 
the LTU's offices at 22 St George's Terrace, 
Perth, inclusive of any keys needed to gain 
access to the building itself, as well as the 
keys to each and any post office box utilised 
by the LTU. 

(18) I order that the LTU and the abovenamed 
respondents, each and all of them, do all things 
necessary to ensure that Robert Johnston (Parting- 
ton), Marie Potkura, William Thomas Ross Baxter 
and Carmel Burke cease forthwith to purport to 
perform the duties of organisers and depart and 
remain absent from the offices of the LTU at 22 
St George's Terrace, Perth for a period of six 
months from the date hereof. 

(19) I order that the abovenamed applicant, Maijorie 
Ann Drake, and the abovenamed respondents, 
including the abovenamed LTU, cause to be done 
all such acts or things as are necessary to comply 
with these orders forthwith. 

(20) I order that a copy of the reasons for decision 
herein be forthwith served by the applicant, 
Marjorie Ann Drake, upon Burswood Resort 
Management Ltd. 

(21) I declare that all or any resolutions, acts or things 
passed, done or performed or purported to be 
passed, done or performed by the LTU, the 
Committee of Management, and the abovenamed 
Robert Johnston (Partington), Marie Potkura, 
William Thomas Ross Baxter and Carmel Burke 
in order to effect a consent to the variation and the 
variation of the Burswood Island Resort Employ- 
ees Award No A 23 and A 25 of 1985 consented 
to before the Commission on the 11th day of 
October 1991 were and are null and void. 

(22) (a) I declare that the office of member of the 
Committee of Management of the LTU 
purportedly held by Mamee Su-Ann Symons 
is hereby declared vacant as and from the 
date hereof. 

(b) I order that there be elections for the said 
vacant office to be held concurrently with the 
next regular LTU elections. 

(23) I order that there be liberty to apply for any 
necessary directions in relation to order (8) hereof. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
10 Febmary 1993. 

Supplementary Reasons for Decision. 
THE PRESIDENT: Upon the speaking to the minutes, I 
heard a number of submissions. 

In the case of Mrs Marjorie Ann Drake, there were written 
submissions filed. These were filed on 26 January 1993 and 
28 January 1993. 

Firstly, Mr Thrner submitted that the words "industrial 
officers" should be substituted for the word "organisers" 
in order (2) set out in the Minutes of Proposed Order herein. 
This was because the resolution purported to appoint the 
named persons as "industrial officers". No comment was 
made upon that submission by Mr Nisbet (of Counsel), and 
since the proposed amendment seemed to reflect the actual 
resolution, I amended the order in its final form accordingly. 

Next, it was submitted that order (3) be varied so that 
there be reference to both a notice of motion tabled at the 
Committee of Management Meeting on 20 June 1991 that 
Mr Lynsey Barrington Carter be appointed as Acting 
President, and the Committee of Management resolution of 
2 July 1991 purporting to appoint Mr Lynsey Barrington 
Carter as Acting President. That was clearly the case, (ie) 
that there was a notice of motion and a resolution on those 
dates. No comment was made by Mr Nisbet and the order 
was amended accordingly. 



Next, Mr Turner submitted that order (4)(b) should be 
amended by adding the dates of further meetings of the 
Committee of Management purported to be held on 3 
November 1992 and 5 January 1993, so that the resolutions 
passed at those meetings may be declared null and void. Mr 
Nisbet objected on the basis that these matters were not 
before me in evidence, and should, in effect, be the subject 
of different and separate applications. They were not before 
me in evidence, and I was not certain of all of the facts 
surrounding these matters. I therefore did not amend the 
minute in accordance with Mr Turner's submissions, for 
those reasons. Those meetings can clearly be made the 
subject of further applications should the applicant so 
decide. I say that, notwithstanding that copies of the 
purported minutes of those meetings have been purported to 
be put before me in these proceedings, because they were 
not put before me for the purposes of determination in these 
applications. 

There was a submission that order (5) be altered in 
relation to the purported appointments of Ms Carmel Burke 
as a recruitment officer and as an industrial officer, for the 
same reasons in relation to order (2). There was no comment 
upon it by Mr Nisbet and there is adequate reason why, to 
coincide with the actual terms of the resolutions, the order 
should be amended in the terms submitted by Mr Ihmer. I 
amended the order in its final form accordingly. 

Mr Thrner submitted that order (6) should be amended for 
similar reasons in relation to various persons named as 
"industrial officers" in the resolution of the 5 November 
1991, they being Robert Johnston (Partington), William 
Thomas Ross Baxter, Marie Potkura and Carmel Burke. I 
amended the order in its final form accordingly. 

As to order (8), that is adequately dealt with by the order 
which I propose, as is order (9). 

As to order (10), submissions were made to me that I 
should delete my proposed order and insert a number of 
other provisions. They are as follows:— 

"(a) I order that a meeting of the Committee of 
Management occur at 22 St George's Terrace, 
Perth on any date convenient to the handing down 
of the orders in these matters at 5.00 pm to be 
presided over by Robert Edward Thrner. 

(b) I order that no persons other than those who are 
still validly members of the Committee of 
Management of the LTU be allowed to attend the 
said meeting; 

(c) I order that the Secretary of the LTU, Marjorie 
Ann Drake, take the minutes of the said meeting; 

(d) I direct that the members of the Committee of 
Management of the ITU serve upon Messrs 
Fiocco Rattigan and upon Mr Robert Edward 
Turner any all proposed motions and!or resolu- 
tions to be considered by the said meeting at least 
48 hours in advance of the said meeting. 

(e) I order and direct that the said Committee of 
Management do all things necessary to determine 
the matters on the following agenda. 

(f) I order that the agenda for the said meeting be as 
follows: 

i. Burswood section and meetings; 
ii. award and agreement variation matters; 

iii. Baxter's action against the LTU; 
iv. election for President and organisers; 
v. payment of Secretary's wages; 

vi. recovery of wages paid to invalid persons; 
vii. appointments of LTU representatives; 

viii. collection of mail and receipt thereof; 
ix. financial report; 
x. general meeting of members; 

xi. registered office; 
xii. legal representation; 

xiii. fast food and retail catering membership; and 
xiv. any other general business." 

There is no need for me to order that the Secretary should 
take the minutes of the meeting, since that is her 
responsibility under the rules anyway. 

I do not deem it necessary to order that the Committee 
of Management do all things necessary to determine the 
matters on the Agenda. That is something that should occur 
as a matter of course. 

I am not disposed to order that persons, other than those 
who are still validly members of the Committee of 
Management of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers (hereinafter referred to as "the LTU"), 
be allowed to attend the meeting, since that is a matter for 
the Committee of Management, having particular regard to 
the fact that the proceedings of meetings can be challenged 
in certain circumstances where persons other than validly 
appointed members or validly elected members of the 
Committee of Management participate in the meeting. 

I have also fixed a date for the next meeting of the 
Committee of Management which I think gives sufficient 
time for formal and preliminary matters to be attended to. 

In addition, the Agenda which I have fixed deals with all 
of those matters which I think it is appropriate, having 
regard to my reasons, be dealt with. 

I have added correspondence and business arising, since 
they should have formed part of any Agenda. 

As to order (14), that is in same case as amendments 
required to be made to other orders relating to resolutions 
appointing industrial officers, etc. 

As to order (17), there was some argument about the 
provision of keys to Mrs Drake. The argument would seem 
to me to be a waste of time. If Mrs Drake is to return as 
Secretary, as I have ordered, and as the Committee of 
Management required, it is quite non-sensical that she not 
be provided with keys for access to the building and to the 
post office, and, accordingly, I ordered that they be provided 
to her. 

As to order (18), I am of opinion that, notwithstanding Mr 
Nisbet's submissions that Mr Johnston, Ms Potkura, Mr 
Baxter and Ms Burke might have business as members at 
22 St George's Terrace, Perth, that the union would be better 
served by their not purporting to be on the premises. Should 
they need assistance in their capacity as members, insofar 
as they are members, then they can be assisted by 
correspondence, by telephone, or by interview by LTU 
employers away from the premises for a period of six 
months until matters settle down a little. 

As to order (20), the records of the Commission will 
contain the reasons for decision herein, and there is no 
reason, therefore, why I should order that the reasons for 
decision be served by the applicant upon the Registrar. 

As to the applicants' proposed order (22), in view of my 
findings as to the standing of any "section" of the LTU at 
Burswood, the order which it is submitted I should make is 
not an order consequent upon or reflective of my reasons for 
decision herein. 

As to order (22), I invited submissions as to those orders. 
No submissions were made which might cogently persuade 
me that I ought to declare the offices of the Committee of 
Management vacant, except that of Ms Mamee Su-Ann 
Symons who had plainly abandoned her position on the 
Committee of Management. I therefore did not propose to 
make an order in the terms submitted to me as the terms 
which order (22) should contain. 

I ordered, however, that there be elections for Ms Mamee 
Su-Ann Symons' position to be held concurrently with the 
next regular LTU elections. 

There are no other amendments which I am persuaded I 
should make to the Minutes of Proposed Order. 

Appearances: Mr R E Thrner on behalf of the applicants. 
Mr P M Nisbet (of Counsel) on behalf of the respondents. 
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Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
10 Febraary 1993. 

Reasons for Decision. 
THE PRESIDENT: On 6 November 1992 I made an order 
dismissing an application by the applicants herein for 
interim orders. The orders sought were as follows:— 

"1. That the respondents cease and refrain from acting 
upon the stated intention of Lynsey Barrington 
Carter "to proceed with applications which are 
presently before the Industrial Relations Commis- 
sion, which have either been adjourned or not 
proceeded with as a consequence of the ... 
undertakings to the Industrial Relations Commis- 
sion and the Industrial Appeal Court"; 

2. That the respondents, each and every one, do 
hereby abide by the terms of the undertakings 
given to the President of the Commission and to 
the Industrial Appeal Court until the final orders 
of the President of the Commission in the 
abovenamed matters are delivered; and 

3. That the President of the Commission makes any 
further order/declaration which he may see fit to 
so make." 

The orders were sought, to summarise it, on the following 
basis:— 

(1) That undertakings had been given in respect to 
certain matters to the President of the Commission 
and to Walsh J of the Industrial Appeal Court in 
matter No IAC2 of 1992. 

(2) The orders the subject of appeal matter No IAC2 
of 1992 were quashed by the Industrial Appeal 
Court on 20 October 1992. 

(3) The applications which are intended to be made are 
applications in relation to various awards to which 
the respondent organisation, the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers 
(hereinafter referred to as "the LTU"), is a party. 

(4) An application was made by an employers' 
organisation to vary the Restaurant, Tearoom and 
Catering Workers Award, which is an award to 
which the respondent, the LTU, is a party. On 7 
July 1992, it was said in open court by Mr Nisbet 
(of Counsel) that that matter would be adjourned. 

(5) On 10 September 1992, further proceedings were 
held in relation to that award (see matter No 386 
of 1992). 

(6) Neither the LTU, nor its Committee of Manage- 
ment, had purported to meet since 18 March 1992, 
and there had been a Special General Meeting of 
members called to dismiss the elected Secretary/ 
Treasurer of the LTU in 1992. 

(7) The LTU, was not, it was submitted, in a position 
to consent to the application in matter No 386 of 
1992, as Mr William Thomas Ross Baxter 
purported to do. 

The respondents submitted as follows:— 
(1) The listing of the application was not competent, 

because it was a fresh application, the proceedings 
in matter No 1053 of 1991 and consolidated 
matters having been concluded and awaiting 
judgment. 

(2) There was no jurisdiction to entertain the applica- 
tion since it does not allege any breach of the 
union's rules. It does not seek any directions 
relating to rules of the union, their observance or 
non-observance, or the manner of their obser- 
vance, which is the foundation of the President's 
jurisdiction. It does not, therefore, on the face of 
it, invoke the President's jurisdiction. 

(3) Next, it was submitted that this was an application 
for enforcement. 

(4) Further, the undertakings given to Walsh J and to 
the President were clearly only for the life of the 
application by Mrs Drake and others for interim 
relief. The undertakings had been discharged by 
the decision of the Industrial Appeal Court in 
IAC2 of 1992. 

Whilst I am not persuaded that I am without jurisdiction, 
I am of opinion that the undertakings made were made in 
relation to interim orders which are now discharged, and, 
secondly, that the matters relate to enforcement proceedings. 

In any event, I have no jurisdiction, quite obviously, in 
relation to the orders made by Walsh J. 

Further, since the awards are matters which affect 
members of the LTU as employees, I would require to be 
satisfied under s.26 of the Industrial Relations Act 1979 (as 
amended) that their interests would not be ill-served by 
orders preventing applications to vary the awards. That has 
not been done. It was for the applicants to satisfy me that 
the orders should be made. I am not so satisfied. 

The application, for those reasons, was dismissed. 
Appearances: Mr R E TUmer, as agent, on behalf of the 

applicants. 
Mr P M Nisbet (of Counsel) on behalf of the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 

Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers and Natale Onofaro, 
Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

10 Februaiy 1993. 
Erratum. 

ERRORS on page 3 of the order dated 28 January 1993 in 
order (6) are corrected by the President:— 

(1) By adding in the fourth line the words "the said 
Robert Johnston (Partington)" before the words 
"the said William Thomas Ross Baxter". 

(2) By amending in the sixth line of the said order the 
word "organisers" to the words "industrial 
officers". 

(Sgd.) P. J. SHARKEY, 
[U.S.] President. 

Industrial Relations Act 1979. 
John Roy Jeffery 

and 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and Robert Gregory 

Newton 
No 1903 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT. 
P J SHARKEY. 

19 Febmary 1992. 
Order. 

This matter having come on for hearing before me on the 
18th day of Febmary 1992 and having heard Mr J R Jeffery, 
the applicant, on his own behalf and Mr R G Newton on his 
own behalf and on behalf of the respondent union, and 
having made orders and given directions, it is this day, the 
19th day of Febmary 1992 ordered and directed as 
follows:— 

(1) That the proceedings herein be and are hereby 
adjourned to 10.00am on Wednesday the 19th day 
of Febmary 1992 for hearing and determination. 

(2) That by 12.30pm on TUesday the 18th day of 
Febmary 1992 the respondents provide copies to 
the applicant of all documents referred to in 
paragraph 7 of my order of 24th January 1992 as 
follows:— 
"(7) That within 21 days of the 24th day of 

December 1991 the applicant be given by the 
respondents access to the books and records 
of the abovenamed respondent union, for the 
purposes of inspecting the same and taking 
copies thereof, such books and records being 
as follows:— 

(a) Minutes of General Meetings of the 
State union, whether regular or special, 
held during the period 1 May 1991 to 
the date of inspection. 

(b) Minutes of Committee of Management 
meetings of the State union for the same 
period as referred to in subparagraph (a) 
hereof. 

(c) Financial records including balance 
sheets, receipts, invoices, bank state- 
ments and other relevant financial docu- 
ments of the State union in relation to 
the same period. 

(d) The documents and records referred to 
in subparagraphs (a), (b) and (c) hereof 
insofar as the same are common records 
relating to the Federal and State unions 
for the period 1 September 1990 to 31 
May 1991." 

(3) That particulars of the breaches of mles alleged 
and the orders sought by the applicant be provided 
to the respondents before 8.00pm on Thesday the 
18 th day of Febmary 1992. 

(4) That any answer and counter proposal be filed and 
served on or before 9.00am on Wednesday the 
19th day of Febmary 1992. 

(5) That my reasons for decision will issue at a later 
date to be determined. 

(Sgd.) P J SHARKEY 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Roy Jeffery 

and 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and Robert Gregory 

Newton 
No 1903 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT. 
P J SHARKEY. 

20 February 1992 

This matter having come on for hearing before me on the 
19th day of February 1992 and having heard Mr J R Jeffery, 
the applicant, on his own behalf and Mr R G Newton on lus 
own behalf and on behalf of the respondent union, and 
having made orders and given directions, it is this day, the 
20th day of February 1992, ordered and directed as 
follows:— 

(1) That the respondents herein file and serve their 
answer and counter proposal(s) before 2.15 pm on 
Wednesday, the 19th day of February 1992. 

(2) That the respondents provide a list of documents, 
together with copies, which will be relied on in its 
case, to the applicant at the address shown in the 
application within seven days from 4.00 pm on 
Wednesday, the 19th day of February 1992. 

(3) That in the event that order (2) above is not 
complied with, then there will be leave to the 
applicant to apply to have the answer and counter 
proposal(s) struck out, and to ask me to determine 
after argument the future course of this applica- 
tion. 

(4) That my reasons for decision will issue at a later 
date to be determined. 

(Sgd.) P J SHARKEY, 
IL.S.l President. 

AWARDS/AGREEMENTS 
Application for— 

GSR LTD—BRADFORD INSULATION 
WELSHPOOL (ENTERPRISE BARGAINING) 

AGREEMENT 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

and 
CSR Ltd Bradford Insulation. 

No. AG 23 of 1992. 
CSR Ltd—Bradford Insulation Welshpool 
(Enterprise Bargaining) Agreement 1992. 

COMMISSIONER A.R. BEECH. 
2 February 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the CSR Ltd—Bradford Insulation Welshpool 
(Enterprise Bargaining) Agreement 1992 as set out in 
the Schedule attached hereto is hereby registered as an 

Industrial Agreement with effect from the beginning of 
the first pay period commencing on or after the 22nd 
day of January 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the CSR Ltd— 
Bradford Insulation Welshpool (Enterprise Bargaining) 
Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement of the Agreement 
3. Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Objectives 
8. Continuous Improvement and Communication 
9. Wages 

10. Performance Payments 
11. No Extra Claims 

3.—Scope. 
This Agreement shall apply to all employees of CSR Ltd 

employed at the Bradford Insulation factory, 21 Sheffield 
Road, Welshpool and who are engaged in any of the 
occupations specified in the relevant section of Clause 9 of 
the Building Materials Manufacture (CSR Limited—Welsh- 
pool Works) Award 1982. 

4.—Parties Bound. 
(1) This Agreement shall be binding on: 

(a) The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch, and its members; and 

(b) CSR Ltd 
in respect of employees of the Company other than those 

appointed to salaried staff. 
(2) The parties to this Agreement expressly accept that 

they are bound by the terms of this Agreement throughout 
its duration and that they will oppose any applications by 
other parties to be joined to this Agreement. 

5.—Date and Period of Operation. 
This Agreement will operate from the beginning of the 

first pay period to commence on or after 22nd January 1993. 
It will remain in force for 12 months and will not continue 
in force after its expiry. 

6.—Relationship to Parent Award. 
The Agreement is to operate in conjunction with the 

Building Materials Manufacture (CSR Ltd—Welshpool 
Works) Award 1992 provided that where there is any 
inconsistency between this Agreement and the abovemen- 
tioned award the provisions of this Agreement shall prevail 
to the extent of the inconsistency. 

7.—Objectives. 
The parties to this Agreement agree that Bradford 

Insulation Western Australia must continue to achieve real 
and sustained performance improvement by embracing a 
philosophy of continuous improvement. We aim to become 
a top class manufacturing site in all aspects with ever higher 
levels of customer satisfaction, employee satisfaction and 
productivity. 

8.—Continuous Improvement and Communication. 
(1) The Company has commenced introduction of 

Building In Quality principles to help achieve the objectives 
of this Agreement 

(2) The Company will examine and where necessary 
upgrade its communication programme to ensure all 
employees are informed on an ongoing basis of: 

(a) The Company's vision, objectives and plans. 
(b) The Company's progress towards meeting those 

objectives. 
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(c) Issues of importance which effect Company 
performance. 

(d) Issues of importance to individuals. 

(3) Monthly Consultation Committee meetings will be 
held with representation from all departments. Items that 
will be included on the agenda (not an exhaustive list) will 
be: 

(a) Formulation of Training programmes and agree- 
ment on satisfactory achievement levels v. train- 
ing time. 

(b) The OHS issues regarding smoking in the 
workplace and the development of programmes 
towards the long term goals of CSR to achieve no 
smoking during working hours. 

(c) Results to date on progress of productivity v. 
performance related payments included in the 
enterprise bargaining agreement. Members will be 
invited to bring suggestions from the employees 
on improvements to achieve key target indicators. 

(4) Project teams will be formulated to address issues 
which involve Bradford Insulation in the achievement of key 
indicators in the long term business goals i.e. 

(a) AS 3902 accreditation/continuing conformance 

(b) Yield achievement 

(c) Customer Service. 

9.—Wages. 

(1) The following efficiency measures and improvement 
initiatives have commenced and are fully supported by 
employees and their union. 

(a) Employees working 12 hour ordinary time shifts 
may berostered to work on any 3 consecutive days 
Monday to Friday inclusive. One week's notice of 
a change from the standard roster will be given by 
the employer. Provided that the employer may 
give such notice and institute a change in a 
standard roster on three occasions during the life 
of this Agreement. If, as a result of particular 
production requirements a change to the standard 
roster is required on more than three occasions 
during the life of this Agreement, the matter shall 
be discussed with the employees concerned and 
the roster shall be changed by mutual agreement 
of the employees concerned and the employer. 

(b) All employees shall be paid by electronic funds 
transfer into an account of a recognised financial 
institution of their choice. 

(c) As a first step towards achieving a totally smoke 
free work environment it is agreed that smoking 
will not be permitted anywhere within the factory 
or office complex. Two covered areas shall be 
provided by the employer for the use of smokers. 

(2) In recognition of the improvement initiatives detailed 
above total wage rates payable to employees under the 
Building Material Manufacture (CSR Ltd—Welshpool 
Works) Award 1992 will be increased by $11.00 per week 
from the date of approval of this Agreement as follows: 

Classification 

Senior Line Operator 
Pot Operator 
Shift Tester 
Relief Pot Operator 
Snr Conveyor Attendant 
Conveyor Attendant 
Product Handler 
Process Worker 

Wage 
increase 

per 
week 

$11.00 
$11.00 
$11.(X) 

$11.00 

10.—^Performance Payments. 

In addition to the wage increase detailed in Clause 9 the 
parties have agreed to the introduction of a quarterly 
performance based payment system based on levels of 
performance achieved in factory yield and customer service 
as follows: 

(1) Weekly target yield performance, which will vary 
in accordance with the tonnes manufactured each 
week, shall be as set out in the table below. 

Tonnes Manufactured In Week 
, 24 23 22 21 20 19 18 17 16 15 14 13 12 

Target Yield Performance 
0.9 0.8 0.7 0.6 0.5 0.4 0.3 0.2 0.1 0 -0.2 -0.4 -0.5 + 1 

The quarterly target yield performance shall be the 
average of the weeldy target yield performances for the 
quarter. 

(2) The quarterly actual yield performance shall be 
the average of the weekly actual yield perform- 
ance over that period. 

(3) Yield Performance shall be determined each 
quarter by reference to the actual yield perform- 
ance and the target yield performance for the 
quarter as set out below. 
v;„,H Actual Vs Target 
Yield Performance 
Very good 
Good 
Adequate 
Poor 

Better than target result achieved 
Target result achieved 
Not more than 0.2% below target 
More than 0.2% below target 

(4) Customer Service Performance shall be deter- 
mined each quarter by reference to the number of 
customer service reports received each quarter as 
set out below. 

Customer Service Na 

Performance 
Very good 0 
Good 2 
Adequate 4 
Poor 6 

(5) The quarterly performance payment shall be 
calculated by applying the flat weekly perform- 
ance payment determined by reference to the 
matrix below over the period concerned. 

Performance Payment ($/Week) 
Very Good 3.70 5.50 7.30 11.00 

Yield Good 2.70 3.70 5.50 7.30 
Performance Adequate 1.80 2.70 3.70 5.50 

Poor 0 1.80 2.70 3.70 
Poor Adequate Good V.Good 

Customer Service Performance 

11.—No Extra Claims. 

There shall be no further wage increases over the period 
of operation of this Agreement except when consistent with 
a State Wage Case decision. 
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WEST AUSTRALIAN NEWSPAPERS (ENTERPRISE 
BARGAINING) SECURITY OFFICERS AND 

CLEANERS AGREEMENT 1992 
No. AG 22 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

West Australian Newspapers Limited. 
No. AG 22 of 1992. 

West Australian Newspapers (Enterprise Bargaining) 
Security Officers and Cleaners Agreement 1992. 

COMMISSIONER J.A. NEGUS. 
14 January 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms J. Hadida and Mr G. Bucknall on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Industrial Agreement between the parties 
known as the West Australian Newspapers (Enterprise 
Bargaining) Security Officers & Cleaners Agreement 
1992 as set out in the Schedule attached hereto is 
hereby registered as an Industrial Agreement with 
effect on or after the 22nd December 1992. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 

This Enterprise Agreement shall be referred to as the 
West Australian Newspapers (Enterprise Bargaining) Secu- 
rity Officers and Cleaners Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Operation of Agreement 
6. Relationship to the Parent Award 
7. Single Bargaining Unit 
8. Measures to Increase Efficiency and Flexibility 
9. Wage Increases 

10. Avoidance of Industrial Disputes 
11. Education Process 
12. National Standards 
13. Application by other parties 

Schedule A—Flexibility 
Schedule B—Wages and Allowances 
Schedule C—Parties to Agreement 

3.—Application of Agreement. 
This Agreement shall apply at the establishments of the 

West Australian Newspapers in respect of all employees 
who are engaged in the occupations of Security Officers and 
Cleaners (West Australian Newspapers) Award 1992. 

4.—Parties Bound. 
1. West Australian Newspapers Ltd 

219 St George's Terrace 
Perth WA 6(X)0 

2. The Federated Miscellaneous Workers' Union— 
W.A. Branch 
61 Thomas Street 
Subiaco WA 6008 

5.—Date and Operation of Agreement. 
This Agreement shall operate from the beginning of the 

first pay period commencing on or after 22nd December 
1992 and shall remain in operation for a period of 12 
months. In the event of either party wanting to extend the 
duration of the Agreement, discussion between the employer 
and the employees will commence one (1) month before the 
expiry of this Agreement. 

This Agreement shall not be cancelled or varied during 
its term unless otherwise provided for. 

6.—Relationship to the Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Security Officers and Cleaners (West 
Australian Newspapers) Award, 1992. Where there is any 
inconsistency between this Agreement and the parent award, 
this Agreement shall prevail to the extent of any inconsis- 
tency. 

7.—Single Bargaining Unit. 
In accordance with the State Wage Case Decision of 

January 1992 (72 WAIG 191) a single bargaining unit has 
been established between the above union representing the 
Security and Cleaning Departments of West Australian 
Newspapers Ltd. 

8.—Measures to Increase Efficiency and Flexibility. 
A Consultative Committee has been established in the 

form of the single bargaining unit, and in accordance with 
the State Wage Decision of January, 1992. 

Consistent with the terms of the Decision of the January 
1992 State Wage Case, the following measures designed to 
affect real and demonstrable improvements in efficiency and 
flexibility have been identified and are detailed in Schedule 
"A". 

1. Extra Duties 
2. Expansion of First Aid Service 
3. Consultation 
4. Redistribution of available staff 

9.—Wage Increases. 
In recognition of the Agreement and the potential 

resultant increase in efficiency and flexibility combined 
with the commitment of all parties to constructive negotia- 
tions to further increase efficiency and flexibility, a 4.5% 
increase in wages shall be paid to all employees engaged in 
the position of Security Officer and Cleaner under the parent 
award who are party to this Enterprise Bargaining Agree- 
ment. 

The 4.5% increase in wages will be paid to Security 
Officers on the first pay period commencing on or after the 
date this agreement is ratified by the WA Industrial 
Relations Commission. 

A 2.5% increase will be paid to Cleaners on the first pay 
period commencing on or after the date this agreement is 
ratified by the WA Industrial Relations Commission. The 
second payment of 2% is payable when flexibilities and 
efficiencies have been identified and agreed upon by the 
parties for implementation in the Cleaning Department. 

The wage increases are found in Schedule B'. 
The wage increases referred to in this agreement shall not 

be absorbed into any over award payment. 
There shall be no further increases in wages with the 

exception of State Wage Case Decisions for the life of this 
Agreement. 

10.—Avoidance of Industrial Disputes. 
The parties to this agreement are committed to observing 

the disputes settlement procedures detailed under Clause 
26.—Dispute Settlement Procedure in the parent award. 

11.—Education Process. 
The parties accept that it is essential for the success of this 

Agreement for all participants to undertake education in 
relation to the process of change and enterprise bargaining. 
The purpose of this education is to achieve broad acceptance 
of the process of work place reform and as such is an integral 
part in ensuring the success of this process. Such training 
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will include combined Union and management training and 
shall be completed within three months of the date of this 
Agreement. 

12.—National Standards. 
This Agreement shall not operate so as to cause any 

employee to suffer a reduction in ordinary time earnings or 
in national standards such as standard hours of work, annual 
leave or long service leave. 

13.—Application by Other Parties. 
The parties to this agreement expressly accept that they 

are bound by the terms of this agreement. 
Furthermore, the parties agree that they will oppose any 

applications by other parties to be joined to this Enterprise 
Agreement. 

Schedule A. 
FLEXIBILITY 

The following Agreement is the outcome of negotiations 
between the parties to achieve real improvements in 
efficiencies and flexibilities at West Australian Newspapers 
Ltd and provides for a wage increase of 4.5%. 

Increases in efficiency and flexibilities which have been 
identified and agreed to by all parties to this Agreement are 
listed below. 

A. SECURITY GUARDS 
1. Extra Duties 
The following duties are to be absorbed to the current 

duties undertaken by Security Officers. 
Carry out formightly checks on Fire Equipment. 
Carry out continual checks on 'Keep Clear' areas and 
'Exits'. 
Update and Display Fire Emergency Procedures on 
Notice Boards. 
Operate ID Card Photographic Equipment. 
Issue ID Cards for employees. 

2. Expansion of First Aid Service 
It is envisaged that there will be a greater need for 

Security Officers to extend their current First Aid Service 
to include the provision of such service even when medical 
staff is present on company premises. 

It is agreed by both parties that Security Officers will take 
a greater role in the provision of First Aid Service to the 
company's workforce as detailed above when such a need 
is required by the company. 

3. Consultation 
It is agreed that a representative from the company and 

the Security Department will endeavour to identify areas 
such as, but not limited to, work organisation, skills, 
training, labour flexibility and job design, for review and 
examination. 

Both parties agree that review and examination of such 
areas will be for the purpose of achieving real, sustainable 
and continuous improvements in the efficiency and flexibil- 
ity of the Security Department. 

The parties believe that a continuous improvement 
process will be developed and will have a structured 
problem-solving process based on the following; 

1. Identify an Opportunity 
2. Current situation 
3. Analyse opportunity for change and requirement 

for change 
4. Implement change(s) 
5. Measure results 

4. Redistribution of Staff 
It is agreed that prior to any possible extensions made to 

the Herdsman complex or any other company premises, the 
parties, are committed to undertaking a review of the 
distribution of available human resources in the Security 
department in order to provide the most efficient Security 
services possible. 

B.CLEANERS 
1. Consultation 
It is agreed that representatives from the company and the 

Cleaning Department will endeavour to identify areas such 
as, but not limited to, work organisation, skills, training, 
labour flexibility and job design for review and examination. 

Both parties agree that review and examination of such 
areas will be for the purpose of achieving real, sustainable 
and continuous improvements in the efficiency and flexibil- 
ity of the Cleaning Department. 

The parties believe that a continuous improvement 
process will be development and will have a structured 
problem-solving process based on the following; 

1. Identify an Opportunity 
2. Current situation 
3. Analyse opportunity for change and requirement 

for change 
4. Implement change(s) 
5. Measure results 

2. It is agreed that prior to any possible extension made to 
the Herdsman complex or any other company premises, the 
parties are committed to undertaking a review of the distribution 
of available human resources in the Cleaning Department in 
order to provide the most efficient Cleaning services possible. 

Schedule B. 
WAGES AND ALLOWANCES 

1. Wages—Security Officers—4.5% Increase. 

Classification Base Supplementary Total 
Rate Payment Rate 

A. Security Officers 
Grade 5 (Trainee) 305.20 43.60 
Grade 4 343.40 49.00 
Grade 3 381.60 54.30 
Grade 2 400.50 57.30 
Grade 1 427.30 61.00 

2. Wages—Cleaners—2.5% Increase 
B. Cleaners 

Grade 3 325.50 46.50 372.00 
Grade 2 336.80 48.10 384.90 
Grade 1 374.30 53.30 427.60 

2.1 Wages—Cleaners—2% Increase 
Grade 3 332.00 47.40 379.40 
Grade 2 343.50 49.10 392.60 
Grade 1 381.80 54.40 436.20 

3. Shift Allowance—Security Guards 
(1) The shift allowance payable to Security Officers under 

this award shall be as follows: 
Shift Allowance per week 

82.70 
82.70 
82.70 
82.70 
82.70 

Shift Allowance per week 
B. Cleaners 

Grade 3 — 
Grade 2 — 
Grade 1 — 
(2) The shift allowances set out in subclause (1) above, 

shall be paid for all purposes of the award. 

Schedule C. 
PARTIES TO AGREEMENT 

For and on behalf of the Federated Miscellaneous 
Workers' Union of Australia, WA Branch:— 

Ms Helen Creed Date 

Mr D. Prefumo Date 

348.80 
392.40 
435.90 
457.30 
488.30 

A. Security Officers 
Grade 5 (Trainee) 
Grade 4 
Grade 3 
Grade 2 
Grade 1 
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For and on behalf of West Australian Newspapers 
Limited:— 

Ms J. Hadida Date 

Mr R. Booth Date 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

West Australian Newspapers Limited. 
No. AG 22 of 1992. 

West Australian Newspapers (Enterprise Bargaining) 
Security Officers and Cleaners Agreement 1992. 

COMMISSIONER J.A. NEGUS. 
19 January 1993. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 14 January 1993, the following correction is 
made— 

In the appearances delete the name G. Bucknall and 
insert in lieu D. Kleemann on the order. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PUBLIC SERVICE 

ARBITRATOR— 

Awards/Agreements— 

Variation of— 

ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. P 35 of 1992. 
The Aboriginal Police Aides Award 

No. R 31 of 1979. 
COMMISSIONER S.A. KENNEDY. 

20 January 1993. 
Order. 

HAVING heard Mr J. Batman on behalf of the Applicant and 
Ms A. McNamara on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following schedule with effect on and from the 1st day 
of July 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

73 W.A.I.G. 

Schedule. 

1. Clause 9.—Travelling Allowances: Delete the schedule 
which appears after subclause (15) of this clause and insert 
the following in lieu thereof: 

Schedule of Travelling Allowances. 
jtem Particulars Daily 

Rate 
$ 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
1 WA—South of 26 degrees South Latitude 6.50 
2 WA—North of 26 degrees South Latitude 8.40 
3 Interstate 8.40 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT A HOTEL OR MOTEL 
4 WA—Metropolitan Hotel or Motel 118.70 
5 Locality South of 26 degrees South Latitude 93.20 
6 Locality North of 26 degrees South Latitude 
Item Particulars Daily 

Rate 
$ 

Broome 151.40 
Carnarvon 145.55 
Dampier 132.90 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Koolan Island 111.75 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shark Bay 107.90 
Shay Gap 142.40 
South Hedland 142.40 
Tom Price 104.40 
Turkey Creek 85.40 
Wickham 117.90 
Wittenoom 103.50 
Wyndham 109.40 

7 Interstate—Capital Cities 
—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

8 Interstate—Other than Capital Cities 93.20 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 
9 WA—South of 26 degrees South Latitude 44.35 
10 WA—North of 26 degrees South Latitude 56.10 
11 Interstate 56.10 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
12 WA—South of 26 degrees South Latitude $ 

Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
Supper 12.60 

13 WA—North of 26 degrees South Latitude $ 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Supper 15.90 
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Particular 

MIDDAY MEAL $ 
15 Rate per meal 4.00 
16 Maximum reimbursement per pay period 20.00 

2. Clause 10.—Relieving Allowances: Delete the sched- 
ule which appears after subclause (10) of this clause and 
insert the following in lieu thereof: 

Schedule of Relieving Allowances. 

Intra State. 
Particulars Rate Per Day 

WA Locality 
Metro- South of 26 
politan degrees South 

Latitude 

First forty-nine days after 
arrival at new locality: 
Period of relief in excess of 
forty-nine days: 
(a) Employee with dependants 
(b) Employee without 

dependants 

Relief in locality north of 26 
including Shark Bay: 

Town Item 4 
First 49 days 
after arrival at 
new locality 

Broome 151.40 
Carnarvon 145.55 
Dampier 132.90 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
HaUs Creek 129.90 
Karratha 155.25 
Koolan Island 111.75 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Parma wonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandflre 95.70 
Shark Bay 107.90 
Shay Gap 142.40 
South Hedland 142.40 
Tom Price 104.40 
Hirkey Creek 85.40 
Wickham 117.90 
Wittenoom 103.50 
Wyndham 109.40 

t Particulars 

118.70 93.20 

degrees south latitude 

Item 5 Item 6 
Period of Relief in 
excess of 49 days 

Employee Employee 
With Without 

Dependants Dependants 

9 Hotel or Motel 
First forty-nine days after arrival at new 
locality: 

Capital Cities— 
—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

Other Than Capital Cities— 93.20 
Period of relief in excess of forty-nine days: 

10 (a) Employee with dependants $ 
Capital Cities— 

—Sydney 85.70 
—Melbourne 85.45 
—Others 74.45 

Other Than Capital Cities— 46.60 
11 (b) Employee without dependants $ 

Capital Cities— 
—Sydney 57.15 
—^Melbourne 56.95 
—Others 49.65 

Other Than Capital Cities— 31.05 
12 Incidental expenses: 8.40 
13 Other than a Hotel or Motel: 56.10 

3. Clause 20.—Camping Allowance: Delete subclauses 
(3) and (4) of this clause and insert in lieu thereof the 
following: 

(3) South of 26 degrees Latitude: Rate 
Per Day Item 

$ 
Permanent Camp—Cook provided by 
the Department 19.10 1 
Permanent Camp—No Cook provided 
by the Department 27.35 2 
Other Camping—Cook provided by 
the Department 31.80 3 
Other Camping—No Cook provided 
by the Department 38.20 4 

(4) North of 26 degrees South Latitude: Rate 
Per Day Item 

$ 
Permanent Camp—Cook provided by 
the Department 25 .(X) 1 
Permanent Camp—No Cook provided 
by the Department 31.35 2 
Other Camping—Cook provided by 
the Department 37.70 3 
Other Camping—No Cook provided 
by the Department 44.10 4 

Rate 
Per Day 

7 Incidental Expenses: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 

8 Other Than Hotel or Motel: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 

Interstate. 
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GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A20 of 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western 
Australia (Incorporated) 

and 
Authority for Intellectually Handicapped 

No. P 34 of 1991. 
Government Officers (Social Trainers) Award 1988 

PSA A 20 of 1985. 
COMMISSIONER J.A. NEGUS. 

20 December 1991 
Order. 

HAVING heard Ms C. Racovelli on behalf of the Applicant 
and Mr D.Ferguson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby orders:— 

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of July 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule C—Clause 23.—Motor Vehicle Allowance: 

Delete this clause and insert in lieu thereof the following: 
Schedule C—Clause 23.—Motor Vehicle Allowance 

Part 1—Motor Car 
as from 1 July 1991 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Metropolitan Area 
First 4000 kilometres 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5° South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of the State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

Part 2—Motor Car 
as from 1 July 1991. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitode 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part 3—Motor Cycle 
as from 1 July 1991. 

Distance Travelled During a Year on Rate 
Official Business Cents per 

kilometre 
Rate per kilometre 17.1 

GOVERNMENT OFFICERS SALARIES, ALLOW- 
ANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board and Others. 

No. P30(A) of 1992. 
Government Officers Salaries, Allowances and Conditions 

Award 1989 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
18 January 1993. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicants 
and Ms J. Sheridan on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it as Public Service Arbitrator by the Industrial Relations 
Act 1979 hereby orders— 

That the Government Officers Salaries, Allowances and 
Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 21st day of December 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Schedule A.—List of Respondents: Delete this sched- 

ule and insert in lieu thereof the following: 
Schedule A 

List of Respondents 
Agriculture Protection Board of Western Australia, Baron- 

Hay Court, South Perth 
Albany Port Authority, PO Box 175, Albany 
Animal Resources Authority, PO Box 180, Willetton 
Authority for the Intellectually Handicapped Person, 53 Ord 

Street, Perth 
Builder's Registration Board, 18 Harvest Street, West Perth 
Bunbury Port Authority, PO Box 4, Bunbury 
Burswood Park Board, Great Eastern Highway, Rivervale 
Commissioner of Main Roads, Waterloo Crescent, East Perth 
Construction Industry Long Service Leave Payments Board, 

3 Bennett Street, East Perth WA 6004 
Country High Schools Hostels Authority, 184 St Georges 

Terrace, Perth 
Dairy Industry Authority of Western Australia, 217 Stirling 

Highway, Claremont 
Director General Department for Community Services, 189 

Royal Street, Perth 
Director of the Perth Mint, Hay Street, Perth 
Director, State Printing Division, Department of Services, 

Station Street, Wembley 
East Perth Redevelopment Authority, 19 Pier Street, Perth 
Eastern Goldfields Transport Board, 108 Boulder Road, 

Kalgoorlie 
Esperance Port Authority, PO Box 35, Esperance 
Executive Director, Department of Conservation and Land 

Management, 50 Hayman Road, Como 
Fremantle Cemetery Board, Carrington Street, Palmyra 
Fremantle Port Authority, PO Box 95, Fremantle 
Geraldton Port Authority, PO Box 1064, Geraldton 
Hairdressers Registration Board, 678 Beaufort Street, Mt 

Lawley 
Hedland College, PMB 1, South Hedland 
Herd Improvement Service of Western Australia, PO Box 

463, Bunbury 
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Joondalup Development Corporation, 40 The Esplanade, 
Perth 

Kalgoorlie College, PMB 22, Kalgoorlie 
Karratha College, Millstream Rd, Karratha 
Keep Australia Beautiful Council, 12 Preston Street, Como 
King's Park Board, Kings Park Road, West Perth 
Legal Aid Commission of Western Australia, 105 St 

Georges Terrace, Perth 
Library Board of Western Australia, Cultural Centre, Perth 
Metropolitan Cemeteries Board, PO Box 53, Claremont 
Nurses Board of Western Australia, 49 Stirling Highway, 

Nedlands 
Painter's Registration Board, 18 Harvest Terrace, West 

Perth 
Perth Dental Hospital, 196 Goderich Street, Perth 
Perth Market Authority, MP1 Market City, 280 Bannister 

Road, Canning Vale 
Perth Theatre Trust, 5 St Georges Terrace, Perth 
Port Hedland Port Authority, PO Box 2, Port Hedland 
Secondary Education Authority, 27 Walters Drive, Osbome 

Park 
Small Business Development Corporation, 553 Hay Street, 

Perth 
State Employment and Skills Development Authority, 35 

Havelock Street, West Perth 
The Lotteries Commission, 334 Rokeby Road, Subiaco 
The National Trust of Australia (W.A.), 4 Havelock Street, 

West Perth 
The Waterways Commission, 184 St Georges Terrace, Perth 
The Western Australian Film Council, 336 Churchill 

Avenue, Subiaco 
Totalisator Agency Board, 14 Hasler Road, Osbome Park 
Trustees of the Western Australian Museum, Francis Street, 

Perth 
Western Australian Alcohol and Drug Authority, 7 Field 

Street, Mount Lawley 
Western Australian Art Gallery Board, 47 James Street, 

Perth 
Western Australian Coastal Shipping Commission, Port 

Beach Road, North Fremantle 
Western Australian Egg Marketing Board, 43 McGregor 

Road, Palmyra 
Western Australian Fire Brigades Board, 480 Hay Street, 

Perth 
Western Australian Greyhound Racing Association, PO Box 

9, Cannington 
Western Australian Health Promotion Foundation, 46 

Parliament Place, West Perth 
Western Australian Land Authority (Landcorp), Joondalup 

House, 8 Davidson Terrace, Joondalup 
Western Australian Meat Commission, PO Box 383, 

Fremantle 
Western Australian Meat Marketing Corporation, Welling- 

ton Street, Perth 
Western Australian Potato Marketing Board, Cockbum 

Road, Hamilton Hill 
Western Australian Sport Centre Trust (Superdrome), 

Stephenson Avenue, Mt Claremont 
Western Australian Tourism Commission, 16 St Georges 

Terrace, Perth 
Zoological Gardens' Board, 20 Labouchere Road, South 

Perth 
The Hon. Premier, the Hon. Deputy Premier and all 

Ministers of the Crown in the right of the State of Western 
Australia as they be from time to time. 
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GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Agriculture Protection Board and Others 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P33 of 1992. 
Government Officers Salaries, Allowances and Conditions 

Award 1989. 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
18 January 1993. 

Order. 
HAVING heard Ms J. Sheridan on behalf of the Applicants 
and Ms F. Bajrovic on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it as Public Service Arbitrator by the Industrial Relations 
Act 1979 hereby orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 21 st day of December 
1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 20.—Public Holidays: Delete this clause and 

insert in lieu thereof the following: 
20.—Public Holidays. 

(1) The following days shall be allowed as holidays with 
pay: 

(a) New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Foundation Day, 
Labour Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. 

(b) All days which the Governor may appoint and are 
notified as Public Service Holidays. 

(2) Whenever any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or Monday, the holiday shall be 
observed on the next succeeding Thesday. In each case the 
19bstituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. P 34 of 1992. 

The Police Award 1965 
No. 2 of 1966. 

COMMISSIONER S.A. KENNEDY. 
20 January 1993. 

Order. 
HAVING heard Mr J. Bannan on behalf of the Applicant and 
Ms A. McNamara on behalf of the Respondent, now 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 1st day of July 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Travelling Allowances: Delete the sched- 

ule which appears after subclause (15) of this clause and 
insert the following in lieu thereof: 

Schedule of Travelling Allowances. 
Item Particulars Daily 

Rate 
$ 

AL LOWANCE TO MEET INCIDENTAL EXPENSES 
1 WA—South of 26 degrees South Latitude 6.50 
2 WA—North of 26 degrees South Latitude 8.40 
3 Interstate 8.40 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT A HOTEL OR MOTEL 
4 WA—Metropoi i Hotel or Motel 118.70 
5 Locality South of 26 degrees South Latitude 93.20 
6 Locality North of 26 degrees South Latitude 
Item Particulars Daily 

Rate 
$ 

Broome 151.40 
Carnarvon 145.55 
Dampier 132.90 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Koolan Island 111.75 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shark Bay 107.90 
Shay Gap 142.40 
South Hedland 142.40 
Tom Price 104.40 
TUrkey Creek 85.40 
Wickham 117.90 
Wittenoom 103.50 
Wyndham 109.40 

Item Particulars Daily 
Rate 

$ 
7 Interstate—Capital Cities 

—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

8 Interstate—Other than Capital Cities 93.20 
ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 
9 WA—South of 26 degrees South Latitude 44.35 

10 WA—North of 26 degrees South Latitude 56.10 
11 Interstate 56.10 
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TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
12 WA—South of 26 degrees South Latitude $ 

Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
Supper 12.60 

13 WA—North of 26 degrees South Latitude $ 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Supper ' 15.90 

14 Interstate $ 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

MIDDAY MEAL $ 
15 Rate per meal 4.00 
16 Maximum reimbursement per pay period 20.00 

2. Clause 11.—Relieving Allowances: Delete the sched- 
ule which appears after subclause (10) of this clause and 
insert the following in lieu thereof: 

Schedule of Relieving Allowances. 
Intra State. 

Item Particulars Rate Per Day 
WA Locality 

Metro- South of 26 
politan degrees South 

Latitude 
$ $ 

1 First forty-nine days after 
arrival at new locality: 118.70 93.20 
Period of relief in excess of 
forty-nine days: 

2 (a) Employee with dependants 59.35 46.60 
3 (b) Employee without 

dependants 39.55 31.05 
Relief in locality north of 26 degrees south latitude 

including Shark Bay: 
Item 4 Item 5 Item 6 

First 49 days Period of Relief in 
after arrival at excess of 49 days 
new locality 

Employee Employee 
With Without 

Dependants Dependants 
$ $ $ 

151.40 75.70 50.45 
145.55 72.80 48.50 
132.90 66.45 44.30 
111.75 55.90 37.25 
111.60 55.80 37.20 
114.40 57.20 38.15 
127.90 63.95 42.65 
93.40 46.70 31.15 
129.90 64.95 43.30 
155.25 77.60 51.75 
111.75 55.90 37.25 
131.55 65.80 43.85 
122.40 61.20 40.80 
164.90 82.45 54.95 
84.40 42.20 28.15 
129.40 64.70 43.15 
104.90 52.45 34.95 
163.90 81.95 54.65 
142.40 71.20 47.45 
69.40 34.70 23.15 
95.70 47.85 31.90 
107.90 53.95 35.95 
142.40 71.20 47.45 
142.40 71.20 47.45 
104.40 52.20 34.80 
85.40 42.70 28.45 
117.90 58.95 39.30 
103.50 51.75 34.50 
109.40 54.70 36.45 
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Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Koolan Island 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
Shay Gap 
South Hedland 
Tbm Price 
Tbrkey Creek 
Wickham 
Wittenoom 
Wyndham 



Rate 
Per Day 

Rate 
Per Day 

Item Particulars 

7 Incidental Expenses: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 

8 Other Than Hotel or Motel: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 

Interstate. 

Item Particulars 

9 Hotel or Motel 
First forty-nine days after arrival at new 
locality: 

Capital Cities— 
—Sydney 
—Melbourne 
—Others 

Other Than Capital Cities— 
Period of relief in excess of forty-nine days: 

10 (a) Employee with dependants 
Capital Cities— 

—Sydney 
—Melbourne 
—Others 

Other Than Capital Cities— 
11 (b) Employee without dependants 

Capital Cities— 
—Sydney 
—Melbourne 
—Others 

Other Than Capital Cities— 
12 Incidental expenses: 
13 Other than a Hotel or Motel: 

3. Clause 37.—Camping Allowance: Delete subclauses 
(3) and (4) of this clause and insert in lieu thereof the 
following: 

(3) South of 26 degrees Latitude: Rate 
Per Day Item 

PUBLIC SERVICE (GENERAL CONDITIONS OF 

171.40 
170.90 
148.90 
93.20 

Permanent Camp—Cook provided by 
the Department 19.10 1 
Permanent Camp—No Cook provided 
by the Department 27.35 2 
Other Camping—Cook provided by 
the Department 31.80 3 
Other Camping—No Cook provided 
by the Department 38.20 4 

(4) North of 26 degrees South Latitude: Rate 
Per Day Item 

27.35 2 

31.80 3 

38.20 4 

Permanent Camp—Cook provided by 
the Department 
Permanent Camp—No Cook provided 
by the Department 
Other Camping—Cook provided by 
the Department 
Other Camping—No Cook provided 
by the Etepartment 

25.00 1 

31.35 2 

37.70 3 

44.10 4 

No. PSA A4 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Commissioner, Public Service Commission. 

No. P9 of 1991. 
Public Service General Conditions of Service and 

Allowances Award—No. PSA A4 of 1989. 
COMMISSIONER J.A. NEGUS. 

22 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application, which proceeds 
by consent, is the latest step in the joint pursuit by these 
parties of the aim of Structural Efficiency by way of award 
restructuring. 

Commitments were given, in accordance with the Wage 
fixation Principles in September of 1989, to review the 
conditions of employment applicable to government officers 
and public servants. The first step in the process, in 
November 1989, was the incorporation of some fifty or more 
separate awards into a single document, the Government 
Officers (Salaries, Allowances and Conditions) Award, 
1989. 

The instant application seeks to combine the Public 
Service (General Conditions of Service and Allowances) 
Award and the Public Service Salaries Agreement, 1985 and 
to incorporate in that eclectic document some provisions 
arising from recent amendments to the Industrial Relations 
Act 1979 which amendments brought the hours of employ- 
ment and leave of absence of public servants within the 
jurisdiction of the Commission. The existing conditions 
have formerly been encompassed in Administrative Instruc- 
tions and as a result of this application those provisions will 
be incorporated in the revised award. 

The joint pursuit of the spirit of Structural Efficiency has 
been further enhanced by the introduction of provisions for 
casual employment, permanent part-time employment and 
the compaction of annual and long service leave entitle- 
ments, all of which matters provide greater flexibility in the 
workplace. 

During the proceedings I drew the attention of the parties 
to possible difficulties which might arise from the introduc- 
tion of permanent part-time arrangements. There is a need, 
in my view, to ensure that persons appointed from a limited 
field to a part time position do not then gain an advantage 
in the competition for full time posts as they become 
available. The Public Service Commission has an enviable 
record of vigilance in the field of merit protection which 
includes merit based selection for initial appointment to the 
service. The topic has been added to the Liberty to Apply 
Clause so that the parties may deal with it expeditiously. 

In the same vein, I have drawn their attention to my 
perception of a need to clarify the definition of annud 
incremental progression through salary grades. It is axio- 
matic that the rationale for such a progression rests upon 
acceptance of the premise that the work value of an 
employee's labour increases by virtue of experience gained 
in performing the tasks and exercising the skills required to 
perform those tasks. A part-time employee can surely not 
claim to have gained a year's worth of valuable experience 
or expertise until the equivalent of a year's work has been 
performed. This question needs to be addressed by the 
parties and for that reason appropriate additions have been 
made to the Liberty to Apply Clause. 

Appearances: Mr E.P. Rea appeared for the Applicant. 
Mr D.J. Ferguson and with him Ms A. Hall appeared for 

the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, Public Service Commission. 
No. P9 of 1991. 

Public Service General Conditions of Service and 
Allowances Award—No. PSA A4 of 1989. 

[now known as 'Public Service Award 1992'] 
COMMISSIONER J.A. NEGUS. 

2 February 1993. 
Order. 

HAVING heard Mr E. Rea on behalf of the Applicant and 
Mr DJ. Ferguson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it as Public Service Arbitrator by the Industrial Relations 
Act 1979 hereby orders— 

That the Public Service General Conditions of 
Service and Allowances Award—No. PSA A4 of 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of December 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.J Public Service Arbitrator. 

Schedule. 
1. Delete the provisions contained in this award and insert 

in lieu thereof the following: 
1.—Tide. 

This Award shall be known as the Public Service Award 
1992 and shall supersede and replace the Public Service 
Salaries Agreement 1985 (PSA AGS of 1985) and the Public 
Service General Conditions of Service and Allowances 
Award (PSA A4 of 1989). 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Tide 

1 A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Tferm of Award 
6. Definidons 
7. Contract of Service 
8. Certificate of Service 
9. Part Time Employment 

9A. Casual Employment 
10. Salaries 
11. Salaries Specified Callings 
12. Annual Increments 
13. Payment of Salaries 
14. Higher Duties Allowance 
15. Deduction of Association Subscriptions 
16. Hours 
17. Shift Work Allowance 
18. Overtime Allowance 
19. Annual Leave 
20. Public Holidays 
21. Long Service Leave 
22. Sick Leave 

23. Maternity Leave 
24. Leave Without Pay 
25. Study Leave 
26. Short Leave 
27. Leave to Attend Association Business 
28. Trade Union Training Leave 
29. Leave For Training With Defence Force Reserves 
30. Camping Allowance 
31. District Allowance 
32. Disturbance Allowance 
33. Diving Allowance 
34. Flying Allowance 
35. Motor Vehicle Allowance 
36. Property Allowance 
37. Protective Clothing Allowance 
38. Relieving Allowance 
39. Removal Allowance 
40. Sea Going Allowance 
41. Transfer Allowance 
42. Travelling Allowance 
43. Weekend Absence From Residence 
44. Preservation of Rights 
45. Time and Salaries Record 
46. Notification of Change 
47. Right of Entry 
48. Copies of Award 
49. Establishment of Consultative Mechanisms 
50. Award Modernisation 
51. Special Conditions 
52. Transition 
53. Allowances 
54. Adjustment of Salaries 
55. Amalgamation of Salary Classes 
56. Leave for International Sporting Events 
57. Witness and Jury Service 
58. Liberty to Apply 

Schedule A Salaries 
Schedule B Salaries—Specified Callings 
Schedule C Camping Allowance 
Schedule D District Allowance 
Schedule E Motor Vehicle Allowance 
Schedule F Motor Vehicle Allowance 
Schedule G Motor Cycle Allowance 
Schedule H Overtime 
Schedule I Travelling, Transfer and Relieving 

Allowance 
Schedule J Shiftwork Allowance 
Schedule K Diving, Flying and Seagoing Allow- 

ance 

3.—Area of Operation. 
This Award shall apply throughout the State of Western 

Australia. 

4.—Scope. 
This Award shall apply to all government officers 

employed under the provisions of the Public Service Act 
1978. 

5.—Tferm of Award. 
This Award shall operate as from the first pay period 

commencing on or after the 1st day of December 1992 and 
shall remain in force for a period of three years. 

6.—Definitions. 
In this award, the following expressions shall have the 

following meaning:— 
"Administrative Instruction" means administrative 

instruction published in accordance with Section 19 of 
the Public Service Act 1978. 

"The Association" means the Civil Service Associ- 
ation of Western Australia Incorporated. 

"Commissioner" means the Public Service Com- 
missioner appointed under the Public Service Act 1978. 

"Headquarters" means the place in which the 
principal work of an officer is carried out, as defined 
by the Chief Executive Officer. 
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"Metropolitan Area" means that area within a 
radius of fifty (50) kilometres from the Perth City 
Railway Station. 

"Chief Executive Officer" in relation to any officer 
employed in a Department, means the person immedi- 
ately responsible for the general management of the 
department to the Minister of the Crown for the time 
being administering the department. 

"Officer" means an officer as defined by the Public 
Service Act 1978. 

7.—Contract of Service. 
(1) Period of Probation 

(a) Every officer appointed to the Public Service shall 
normally be on probation for a period not 
exceeding six months, unless otherwise deter- 
mined by the chief executive officer. 

(b) An officer who is appointed from the Public 
Sector of Western Australia, and who has had at 
least six months of continuous satisfactory service 
immediately prior to permanent appointment will 
not be required to serve a period of probation. 

(c) At any time during the period of probation the 
Commissioner may annul the appointment and 
terminate the services of the officer by the giving 
of one weeks notice or payment in lieu thereof. 

(d) Prior to the expiry of the period of probation, the 
chief executive officer shall: 

(i) have a report completed in respect to the 
officer's level of performance, efficiency, 
and conduct, and 

(ii) confirm the permanent appointment, or 
(iii) extend the period of probation by up to six 

months (only), to a maximum period of 
probation of 12 months (only), or 

(iv) forward the officer's personal file to the 
Commissioner with the performance report 
with a recommendation to either; 

(a) extend the period of probation beyond 
12 months, or 

(b) terminate the services of the officer. 
(2) Discipline 
The disciplinary provisions of the Public Service Act 

1978 shall apply to every officer employed under that Act. 
(3) Termination of Employment 

(a) An officer shall give the chief executive officer 
written notice of intention to resign of not less 
than— 

(i) one month, or 
(ii) such other period as specified in the officer's 

contract of service where applicable. 
An officer who fails to give the required written 

notice forfeits the sum of $500, unless agreement 
is reached between an officer and die chief 
executive officer for a shorter period of notice than 
that specified. 

(b) Where an officer's services are terminated for any 
reason other than dismissal, that officer shall be 
given written notice of— 

(i) one month, or 
(ii) such other period as specified in a contract 

of service, where applicable. 
or payment of salary for the appropriate period in 
lieu of notice. 

(c) The employment of a casual officer may be 
terminated at any time by the casual officer or the 
chief executive officer giving to the other, one 
hour's prior notice. In the event of a chief 
executive officer or casual officer failing to give 
the required notice, one hour's salary shall be paid 
or forfeited. 

(4) Retirement 
(a) Every officer who has attained the age of 55 years 

shall be entitled to retire from the Public Service, 

but may continue in the Public Service until 
attaining the age of 65 years. 

(b) Every officer shall retire immediately on attaining 
the age of 65 years except as authorised by the 
Public Service Commissioner. 

(5) Contract Employment 
(a) Notwithstanding the other provisions contained in 

this clause, the chief executive officer may 
employ officers on a fixed term contract to the 
extent of the provisions of the Administrative 
Instructions. 

(b) Officers appointed for a fixed term shall be 
advised in writing of the terms of the appointment 
and such advice shall specify the dates of 
commencement and termination of employment. 

(c) The provisions of subclause (2) and (3) of this 
clause shall also apply to officers employed on a 
fixed term contract. 

8.—Certificate of Service. 
On request, the chief executive officer shall issue a 

Certificate of Service to an officer on retirement or 
resignation. 

9.—Part-Time Employment. 
(1) Definitions 

(a) Permanent part-time employment is defined as 
regular and continuing employment for a mini- 
mum of 15 hours per week, and a maximum of 30 
hours per week. 

(b) A part-time position shall be one which has 
discrete functions and responsibilities, but ar- 
ranged in such a way as to be consistent with job 
redesign and multiskilling. 

(2) Part-Time Agreement 
(a) Each permanent part-time arrangement shall be 

confirmed in writing and shall include the agreed 
period of the arrangement, and the agreed hours 
of duty in accordance with subclause (3) of this 
clause. 

(b) The conversion of a full-time officer to part-time 
employment can only implemented with the 
written consent or by written request of that 
officer. No officer may be converted to part-time 
employment without his/her prior agreement. 

(3) Hours of Duty 
(a) Except as agreed between employer and union, the 

parameters for the working of "ordinary hours" 
shall be 7.00am to 6.00pm. 

(b) The employer shall specify in writing before a 
part-time officer commences duty, the prescribed 
weekly and daily hours of duty for the officer 
including starting and finishing times each day 
("ordinary hours"). 

(c) The employer shall give an officer one (1) 
month's notice of any proposed variation to that 
officer's starting and finishing times and/or 
particular days worked, provided that the em- 
ployer shall not vary the officer's total weekly 
hours of duty without the officer's prior written 
consent, a copy of which shall be sent to the 
designated officer at the Civil Service Associa- 
tion. 

(d) There maybe exceptional reasons for temporary 
variations to an officer's working hours. Since the 
usual reasons for seeking part-time employment 
are because of other commitments, any variations 
must be agreed to in writing by the part-time 
officer. 

If agreement is reached to vary an officer's 
ordinary working hours pursuant to this subclause: 

(i) Time worked to Vh hours on any day is not 
to be regarded as overtime but an extension 
of the contract hours for that day and should 
be paid at the normal rate of pay. 
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(ii) Overtime shall not be payable unless the total 
time worked on any day exceeds 8 hours. 

(iii) Additional days worked, up to a total of five 
days per week, are also regarded as an 
extension of the contract and should be paid 
at the normal rate. 

(4) Salary and Annual Increments 
(a) An officer who is employed on a part-time basis 

shall be paid a proportion of the appropriate 
full-time salary dependent upon time worked. The 
salary shall be calculated in the following 
manner:— 

Hours worked per full-time fortnightly 
fortnight salary 
  x   

75 1 
(b) A part-time officer shall be entitled to annual 

increments in accordance with Clause 12.— 
Annual Increments of this Award, subject to 
meeting the usual performance criteria. 

(5) Leave 
(a) A part-time officer shall be entitled to the same 

leave and conditions prescribed in this award for 
full time officers. 

(b) Payment to an officer proceeding on accrued 
annual leave and long service leave shall be 
calculated on a pro rate basis having regard for 
any variations to the officer's ordinary working 
hours during the accrual period. 

(c) Sick leave and any other paid leave shall be paid 
at the current salary, but only for those hours or 
days that would normally have been worked had 
the officer not been on such leave. 

(6) Holidays 
A part-time employee shall be allowed the prescribed 

Public Service Holidays without deduction of pay in respect 
of each holiday which is observed on a day ordinarily 
worked by the part-time employee. 

(7) Right of Reversion of Officers 
(a) Where a full-time officer is permitted, at his or her 

initiative, to work part-time for a period no greater 
than 12 months in the position he or she occupied 
on a full-time basis before becoming part-time, 
that officer has a right (upon written application) 
to revert to full-time hours in that position or a 
position of equal classification as soon as is 
deemed practicable by the employer, but no later 
than the expiry of the agreed period. 

(b) A full-time officer who is permitted at his or her 
initiative to work part-time for a period greater 
than 12 months in the position he or she occupied 
on a full-time basis before becoming part-time, 
may apply to revert to full-time hours in that 
position but only as soon as is deemed practicable 
by the employer. 

This should not prevent the transfer of said 
officer to another full-time position at a salary 
commensurable on that of his or her previous 
full-time position. 

(c) A part-time officer who was previously a full-time 
officer within the organisation, who occupies a 
part-time office which was the initiative of 
management and who desires to revert to full-time 
employment will be required to seek promotion or 
transfer to full-time position by: 

(i) application for advertised vacancies; and/or 
(ii) by notification in writing to the employer of 

his or her desire to revert to full-time 
employment. 

(d) Nothing in paragraph (c) of this subclause shall 
prevent the employer, with the written consent of 
the officer, transferring that officer to a full-time 
position at a level less than the officer's substan- 
tive level. 
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Prior to effecting the transfer of an officer under 
paragraph (c) of this subclause the employer shall: 

(i) notify the officer of the specific position to 
which the employer proposes to transfer the 
officer; and 

(ii) obtain the written consent of the officer to his 
or transfer to that position. 

(8) The number or proportion of part-time officers 
employed in departments shall not exceed any number or 
proportion that may be agreed in writing between the Civil 
Service Association and the Public Service Commissioner. 

9A.—Casual Employment. 
(1) Definition 
"Casual Officer" means: 

(a) an officer engaged by the hour for a period not 
exceeding one calendar month in any period of 
engagement, as determined by the chief executive 
officer; or 

(b) an officer engaged on a hourly rate of pay and by 
agreement between the Civil Service Association 
and the chief executive officer in consultation 
with the Commissioner. 

(2) Salary 
(a) A casual employee shall be paid for each hour 

worked at the appropriate classification contained 
in Clause 10.—Salaries or Clause 11.—Salaries 
Specified Callings of this Award in accordance 
with the following formula: 

Fortnightly Salary 

75 
with the addition of twenty percent in lieu of 
annual leave, sick leave, long service leave and 
payment for public holidays. 

(b) The provisions of subclauses (1) and (4) of Clause 
13.—Payment of Salaries of this Award shall not 
apply to a casual officer. 

(3) Conditions of Employment 
(a) Conditions of employment, leave and allowances 

provided under the provisions of this Award shall 
not apply to a casual officer. However, where 
expenses are directly and necessarily incurred by 
a casual officer in the ordinary performance of 
his/her duties, he/she shall be entitled to reim- 
bursement in accordance with the provisions of 
this Award. 

(b) Nothing in this clause shall confer "permanent" 
or "temporary" officer status within the meaning 
of the Public Service Act 1978, and no part of a 
casual officer's service shall count for the pur- 
poses of Section 32 of that Act. 

(c) The employment of a casual officer may be 
terminated at any time by the casual officer or the 
chief executive officer giving to the other, one 
hour's prior notice. In the event of a chief 
executive officer or casual officer failing to give 
the required notice, one hour's salary shall be paid 
or forfeited. 

(d) The provisions of the Overtime Allowance in this 
Award do not apply to Casual Officers who are 
paid by the hour for each hour worked. Additional 
hours are paid at the normal casual rate. 

10.—Salaries. 
(1) The annual salaries applicable to officers not covered 

by Clause 11.—Salaries Specified Callings of this Award 
shall be those contained in Schedule A. 

(2) An employee who is 21 years of age or older on 
appointment to Level 1 may be appointed at the minimum 
rate of pay based on years of service and not on age. 

11.—Salaries Specified Callings. 
(1) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by the Commis- 
sioner, and who are employed in the callings of Agricultural 



Scientist, Architect, Dental Officer, Education Officer, 
Engineer, Forestry Officer, Geologist, Laboratory Technolo- 
gist, Land Surveyor, Legal Officer, Librarian, Medical 
Officer, Planning Officer, Probation and Parole Officer, 
Psychiatrist, Clinical Psychologist, Psychologist, Quantity 
Surveyor, Scientific Officer, Social Worker, Superintendent 
of Education, Therapist (Occupational, Physio or Speech), 
Veterinary Scientist, or any other professional calling 
determined by the Commissioner, shall be entitled to annual 
salaries as contained in Schedule B. 

(2) Subject to subclause (5) of this Clause, on appoint- 
ment or promotion to the Level 2/4 under this clause. 

(a) Officers, who have completed an approved three 
year tertiary qualification, relevant to their calling, 
shall commence at the first year increment. 

(b) Officers who have completed an approved four 
year tertiary qualification, relevant to their calling, 
shall commence at the second year increment. 

(c) Officers, who have completed an approved Mas- 
ters or PhD degree relevant to their calling shall 
commence on die third year increment. 

Provided that officers who attain a higher tertiary level 
qualification after appointment shall not be entitled to any 
advanced progression through the range. 

(3) The Commissioner shall be exclusively responsible 
for determining the relevant acceptable qualifications for 
appointment for the callings covered by this clause and shall 
maintain a manual setting out such qualifications. 

(4) The Commissioner in allocating levels pursuant to 
subclause (1) of this clause may determine a commencing 
salary above level 2/4 for a particular calling/s. 

(5) The following conditions shall apply to officers in the 
callings detailed below: 

(a) Education Officers—Officers employed in the 
calling of Education Officer and appointed or 
promoted to level 2/4 under this Agreement shall 
commence on the following salary points: 

(i) Officers who have completed an approved 
three year qualification, relevant to their 
calling, shall commence at the first year of 
the range, subject to subparagraph (v) of this 
subclause. 

(ii) Officers who have completed an approved 
four year tertiary qualification, relevant to 
their calling, shall commence at the second 
year of the range, subject to subparagraph (v) 
of this subclause. 

(iii) Officers, who hold a relevant qualification 
such as an Honours or other four year degree 
(or equivalent) plus a Diploma of Education, 
or a relevant Masters degree or PhD, shall 
commence at the third year of the range 
subject to subparagraph (v) of this subclause. 

(iv) Officers, who hold a relevant Masters Degree 
or PhD plus a Diploma of Education, shall 
commence at the fourth year of the range, 
subject to subparagraph (v) of this subclause. 

(v) Officers, who have not less than two years of 
relevant experience, shall receive an addi- 
tional increment at the time of appointment. 
Where the officer has had three or more years 
of relevant experience, two additional incre- 
ments shall be granted at the time of 
commencement. 

(b) Engineers— 
(i) Officers employed in the calling of Engineer 

and who are classified level 2/4 under this 
Award shall be paid a minimum salary at the 
rate prescribed for the maximum of level 2/4 
where the officer is an "experienced engi- 
neer" as defined. 

For the purposes of this paragraph "expe- 
rienced engineer" shall mean:— 
(aa) An engineer appointed to perform pro- 

fessional engineering duties and who is 

a Corporate Member of the Institution 
of Engineers, Australia or who attains 
that status during service. 

(bb) An engineer appointed to perform pro- 
fessional duties who is not a Corporate 
Member of The Institution of Engineers, 
Australia but who possesses a degree or 
diploma from a University, College or 
Institution acceptable to the Commis- 
sioner on the recommendation of the 
Institution of Engineers, Australia, and 
who— 
(A) having graduated in a four or five 

year degree course at a University 
or Institution recognised by the 
Commissioner, has had four years 
experience on professional engi- 
neering duties acceptable to the 
Commissioner since becoming a 
qualified engineer, or 

(B) not having a University degree but 
possessing a diploma recognised 
by the Commissioner, has had five 
years experience on professional 
engineering duties, recognised by 
the Commissioner since becoming 
a qualified engineer. 

(c) Legal Officers—there shall be for the calling of 
Legal Officer an additional salary point which 
shall be the salary applicable to Level 9 (maxi- 
mum) plus a special allowance equivalent to half 
the difference between Level 9 (maximum) and 
Class 1. 

(d) Medical Officers and Psychiatrists—there shall be 
for the callings of Medical Officers and Psychia- 
trists two additional salary points which may be 
used. These salary points shall be: 

(i) The salary applicable to Class 1 plus a 
Special Allowance equivalent to half the 
difference between Class 1 and Class 2. 

(ii) The salary applicable to Class 2 plus a 
Special Allowance equivalent to half the 
difference between Class 2 and Class 3. 

12.—Annual Increments. 
An officer shall proceed to the maximum of the officer's 

salary range by annual increments in accordance with the 
following provisions: 

(1) Before any increase in salary is paid to an officer 
who occupies an office which is allocated a range 
of salary the officer in charge shall, no later than 
12 months since the officer's last increment, 
complete a report in respect of the officer's level 
of performance, efficiency and conduct and where 
the Chief Executive Officer is satisfied with the 
report the increase in salary shall be paid. 

(2) Where the Chief Executive Officer considers the 
report of the officer in charge to be an adverse 
report the following provisions shall apply; 

(a) the report shall be brought to the notice of the 
officer and shall be initialled by the officer; 

(b) if the officer desires to give an explanation 
or give any reasons for disagreeing with the 
report the officer shall put the explanation or 
reasons in writing; 

(c) the Chief Executive Officer shall immedi- 
ately consider the report and the Officer's 
explanation or the reasons and may approve 
the increase in salary or forthwith recom- 
mend to the Commissioner that the increase 
shall not be paid for a specific period; 

(d) the Commissioner shall forthwith enquire 
into the matter and may approve, vary or 
reverse the Chief Executive's recommenda- 
tion and shall notify the Chief Executive 
Officer and the officer of the decision within 
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twenty eight clear days of the Chief Execu- 
tive Officer's recommendation. 

(3) Where an increase is not paid for a specific period, 
the Chief Executive Officer shall complete a 
further report before the expiry of that specific 
period and the provisions of subclauses (1) and (2) 
of this clause shall apply in respect of that report. 

(4) The non-payment of an increase shall not change 
the normal anniversary date of any further 
increase due to the officer. 

13.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly but, where the usual 

pay day falls on a Public Service holiday, payment shall be 
made on the previous working day. 

(2) A fortnight's salary shall be computed by dividing the 
annual salary by 313 and multiplying the result by 12. 

(3) The hourly rate shall be computed as one seventy-fifth 
of the fortnight's salary. 

(4) Salaries shall be paid by direct funds transfer to the 
credit of an account nominated by the officer at a bank, 
building society or credit union approved by the Under 
Treasurer or an Accountable Officer. 

Provided that where such form of payment is impractica- 
ble or where some exceptional circumstances exist, and by 
agreement between the Commissioner and the Association, 
payment by cheque may be made. 

14.—Higher Duties Allowance. 
(1) An officer who is directed by the Chief Executive 

Officer to act in an office which is classified higher than the 
officer's own substantive office and who performs the full 
duties and accepts the full responsibility of the higher office 
for a continuous period of five (5) consecutive working days 
or more, shall, subject to the provisions of this clause, be 
paid an allowance equal to the difference between the 
officer's own salary and the salary the officer would receive 
if the officer was permanently appointed to the office in 
which the officer is so directed to act. 

Provided that where the hours of duty of an officer 
performing shift work are greater than T'/a hours per day as 
provided for in paragraph (3)(a) of Clause 17.—Shift Work 
Allowance of this award the allowance shall be payable after 
the completion of 37!/2 consecutive working hours in the 
higher classified position. This period shall not include any 
time worked as overtime. 

(2) Where the full duties of a higher office are temporarily 
performed by two (2) or more officers they shall each be 
paid an allowance as determined by the Chief Executive 
Officer. 

(3) An officer who is directed to act in a higher classified 
office but who is not required to carry out the full duties of 
the position and/or accept the full responsibilities, shall be 
paid such proportion of the allowance provided for in 
subclause (1) of this clause as the duties and responsibilities 
performed bear to the full duties and responsibilities of the 
higher office. Provided that the officer shall be informed, 
prior to the commencement of acting in the higher classified 
office, of the duties to be carried out, the responsibilities to 
be accepted and the allowance to be paid. 

The allowance paid may be adjusted during the period of 
higher duties. 

(4) Where an officer who has qualified for payment of 
higher duties allowance under this clause is required to act 
in another office or other offices classified higher than the 
officer's own for periods less than five consecutive working 
days without any break in acting service, such officer shall 
be paid a higher duties allowance for such periods: provided 
that payment shall be made at the highest rate the officer has 
been paid during the term of continuous acting or at the rate 
applicable to the office in which the officer is currently 
acting—whichever is the lesser. 

(5) Where an officer is directed to act in an office which 
has an incremental range of salaries such an officer shall be 
entitled to receive an increase in the higher duties allowance 
equivalent to the annual increment the officer would have 

received had the officer been permanently appointed to such 
office: provided that acting service with allowances for 
acting in offices for the same classification or higher than 
the office during the eighteen (18) months preceding the 
commencement of such acting shall aggregate as qualifying 
service towards such an increase in the allowance. 

(6) Where an officer who is in receipt of an allowance 
granted under this clause and has been so for a continuous 
period of twelve (12) months or more, proceeds on— 

(a) a period of normal annual leave; or 
(b) a period of any other approved leave of absence 

of not more than four (4) weeks, 
the officer shall continue to receive the allowance for the 
period of leave: provided that this subclause shall also apply 
to an officer who has been in receipt of an allowance for less 
than twelve (12) months if during the officer's absence no 
other officer acts in the office in which the officer was acting 
immediately prior to proceeding on leave and the officer 
resumes in the office immediately on return from leave. 

For the purpose of this subclause the expression "normal 
annual leave" shall mean the annual period of recreation 
leave as referred to in Clause 19.—Annual Leave of this 
Award and shall include any public service holidays and 
leave in lieu accrued during the preceding twelve (12) 
months taken in conjunction with such annual recreation 
leave. 

(7) Where an officer who is in receipt of an allowance 
granted under this clause proceeds on— 

(a) a period of annual leave in excess of the normal; 
or 

(b) a period of any other approved leave of absence 
of more than four (4) weeks, 

such officer shall not be entitled to receive payment of such 
allowance for the whole or any part of the period of such 
leave. 

15.—Deduction of Association Subscriptions. 
(1) The Commissioner shall deduct the normal Civil 

Service Association (Inc) membership subscriptions as 
equal amounts each pay period from the salary of officers 
who are members of the Association in accordance with 
each Payroll Deduction Authority form. 

(2) Payroll Deduction Authority forms shall be completed 
by officers. Where the Commissioner requests a standard 
procuration form, that form shall be used. 

(3) Where required by the Commission or Association, 
the Association General Secretary or person acting in the 
General Secretary's stead, shall countersign all forms and 
forward them to the officer's paymaster. 

(4) (a) The Commissioner shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the officer's period of 
employment, except as provided in subclause (5) of this 
clause or until the Payroll Deduction Authority is cancelled 
in writing by the officer. 

(b) Where the Payroll Deduction Authority form au- 
thorises the Commissioner to deduct Association subscrip- 
tions in accordance with the rules of the Association the 
Association shall notify the Commission in writing of the 
level of Association subscription to be deducted. The 
Commission shall implement any change to the Association 
subscriptions no later than one month after being notified 
by the Association except where the Association nominates 
a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines is not the responsibility of the Commissioner. 

(b) Where a deduction is not made from an officer in any 
pay period, either inadvertently or as a result of an officer 
not being entitled to salary sufficient to cover the subscrip- 
tion it shall be the officer's responsibility to settle the 
outstanding amount with the Commissioner direct. 

(6) The Commissioner shall not make any deduction of 
subscriptions from an officer's termination pay on termina- 



tion of service, other than normal deductions for the 
preceding pay period. 

(7) The Commission shall forward contributions deducted 
together with supporting documentation, to the Association 
at such intervals as are agreed between the Commission and 
the Association. 

16.—Hours. 
(1) Prescribed Hours of Duty 
Prescribed hours of duty to be observed by officers shall 

be seven hours thirty minutes per day to be worked between 
7.00 am and 6.00 pm Monday to Friday as determined by 
the chief executive officer with a lunch interval of forty-five 
minutes to be taken between 12.00 noon and 2.00 pm. 
Subject to the lunch interval prescribed hours are to be 
worked as one continuous period. 

Chief executive officers wishing to vary the prescribed 
hours of duty to be observed shall be required to give one 
month's notice in writing to the department, branch, section 
or officers to be affected by the change. 

(2) Other Working Arrangements 
(a) The chief executive officer may vary the pre- 

scribed hours of duty observed in the department 
or any branch or section thereof so as to make 
provisions for: 

(i) the attendance of officers for duty on a 
Saturday, Sunday, Public Holiday or on a 
Public Service Holiday. 

(ii) the performance of shift work including work 
on Saturdays, Sundays, Public Holidays or 
on a Public Service Holiday; and 

(iii) the nature of the duties of an officer or class 
of officers in fulfilling the responsibilities of 
their office. 

provided that where the hours of duty are so varied 
an officer shall not be required to work more than 
five hours continuously without a break. 

(b) Notwithstanding the above, where it is considered 
necessary to provide a more economic operations, 
the chief executive officer may authorise the 
operation of alternative working arrangements in 
the department, or any branch of section thereof. 

The continuing operation of any alternative 
working arrangements, so approved, will depend 
on the chief executive officer being satisfied that 
the efficient functioning of the department is 
being enhanced by its operation. 

Such alternative working arrangements shall be 
either: 

(i) the operation of flexitime as specified in 
subclause (3) of this clause, or 

(ii) the operation of a nine day fortnight as 
specified in subclause (4) of this clause. 

(iii) The operation of permanent part-time em- 
ployment as specified in Clause 9.—Part 
Time Employment of this award, or 

(iv) such other arrangement as is approved by the 
Commissioner. 

(3) Flexitime Arrangements 
(a) Flexitime Roster 

(i) The authorisation of a flexitime roster shall 
be the responsibility of the chief executive 
officer. The roster will indicate the minimum 
staffing and any other requirements in re- 
spect to starting and finishing times, lunch 
break coverage and flexileave. 

(ii) The roster shall cover a settlement period of 
four weeks and shall be made available to all 
affected officers no later than three days prior 
to the settlement period commencing. 

(iii) The roster shall be prepared in consultation 
with the affected officers, subject to the chief 
executive officer retaining the right to deter- 

mine arrangements to suit the operational 
needs of the department. 

(iv) Subject to four weeks notice being given to 
affected officers, the chief executive officer 
may withdraw authorisation of a flexitime 
roster. 

(b) Hours of Duty 
(i) The prescribed hours of duty may be an 

average of 7 hours 30 minutes per day which 
may be worked with flexible commencement 
and finishing times in accordance with the 
provisions of this subclause, provided that 
the required hours of duty for each four week 
settlement period shall be 150 hours. 

(ii) For the purpose of leave, Public Holidays and 
Public Service Holidays, a day shall be 
credited as 7 hours 30 minutes. 

(c) Flexitime Periods 
Within the constraints of the prepared roster and 

subject to the concurrence of the supervisor, 
officers may select their own starting and finish- 
ing times within the following periods: 

7.30 am to 9.30 am 
12.00 noon to 2.00 pm (Minimum half an 
hour break) 
3.30 pm to 6.00 pm 

(d) Core Periods 
Officers must work in the following core 

periods unless unavoidably absent due to illness 
or approved leave. 

9.30 am to 12.00 noon 
2.00 pm to 3.30 pm 

(e) Lunch Break 
(i) An officer shall be allowed to extend the 

meal break between 12 noon and 2.00 pm of 
not less than 30 minutes but not exceeding 
45 minutes except as provided below. 

(ii) An officer may be allowed to extend the meal 
break beyond 45 minutes to a maximum of 
90 minutes. Such an extension is subject to 
prior approval of the officer's supervisor. 

(f) Flexileave 
(i) Within the constraints of the prepared roster 

and subject to the prior approval of the 
supervisor, an officer may be allowed a 
maximum of two full days or any combina- 
tion of half days and full days that does not 
in total exceed two days in any one settle- 
ment period. 

(ii) Approval to take flexileave is subject to the 
officer having accrued sufficient credit hours 
to cover the absence prior to taking the leave. 
In exceptional circumstances and with the 
approval of the chief executive officer, 
flexileave may be taken before accrual 
subject to such conditions as the chief 
executive officer may impose. 

(g) Settlement Period 
(i) For recording time worked, there shall be a 

settlement period which shall consist of four 
weeks. 

(ii) The settlement period shall commence at the 
beginning of a pay period. 

(iii) The required hours of duty for a settlement 
period shall be 150 hours. 

(h) Credit Hours 
(i) Credit hours in excess of the required 150 

hours to a maximum of 7 hours 30 minutes 
are permitted at the end of each settlement 
period. Such credit hours shall be carried 
forward to the next settlement period. 

(ii) Credit hours in excess of 7 hours 30 minutes 
at the end of a settlement period shall be lost. 
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(iii) Credit hours at any point within the settle- 
ment period shall not exceed 20 hours, 

(i) Debit Hours 
(i) Debit hours below the required 150 hours to 

a maximum of 4 hours are permitted at the 
end of each settlement period. 

Such debit hours shall be carried forward 
to the next settlement period. 

(ii) For debit hours in excess of 4 hours, officer 
shall be required to take leave without pay for 
the period necessary to reduce debit hours to 
those specified in subparagraph (i)(i) of this 
subclause. 

(iii) Officers having excessive debit hours may be 
placed on standard working hours in addition 
to being required to take leave without pay. 

(j) Maximum Daily Working Hours 
A maximum of 10 hours may be worked in any 

one day, assuming a 7.30 am start, 6.00 pm finish 
and 30 minutes for lunch. 

(k) Study Leave 
Where study leave has been approved by the 

chief executive officer pursuant to the provisions 
of Clause 25.—Study Leave, credits will be given 
for education commitments falling within the 
prescribed hours of duty and for which "time off' 
is necessary to allow for attendance at formal 
classes. 

(1) Overtime 
(i) Officers receiving at least one day's prior 

notice of overtime shall be required to work 
the prescribed hours of duty determined by 
the chief executive officer under subclause 
(1)—^Prescribed Hours of Duty of this clause. 

(ii) Where an officer is required to work over- 
time at the conclusion of a day with less than 
one day's notice, and 
(aa) where the officer has at the commence- 

ment of that day 2 hours or more 
flexitime credits, the officer shall be 
paid overtime after 5 hours work on that 
day, or for time worked after 3.30 pm, 
whichever is the later, or 

(bb) where that officer has commenced duty 
prior to 8.30 am and has, at the 
commencement of that day, less than 2 
hours flexitime credits, the officer shall 
be paid overtime, for time worked after 
the completion of prescribed hours of 
duty or after working 71/2 hours on that 
day, whichever is the earlier, or 

(cc) where that officer has commenced work 
after 8.30 am and has, at the commence- 
ment of that day, less than 2 hours 
flexitime credits, the officer shall be 
paid overtime for time worked after 5.30 
pm or after working 71/2 hours, on that 
day whichever is the earlier. 

(iii) Where an officer is required to work over- 
time at the beginning of a day with less than 
one day's notice, that officer shall be paid 
overtime for any time worked prior to the 
commencing time for prescribed hours of 
duty determined by the chief executive 
officer under subclause (1)—^Prescribed 
Hours of duty of this clause. 

(4) Nine Day Fortnight 
(a) Hours of Duty 

(i) The chief executive officer may authorise the 
operation of a nine day fortnight where the 
prescribed hours of duty of 75 hours a 
fortnight are worked over nine days of the 
fortnight, exclusive of work performed on 
Saturday, Sunday and the special rostered 

day off, with each day consisting of 8 hours 
and 20 minutes. 

(ii) The chief executive officer shall determine 
officers' commencing and finishing times 
between the spread of 7.00 am and 6.00 pm, 
in order to ensure that departmental require- 
ments are met on each day. 

(b) Lunch Break 
(i) Officers shall be allowed forty five minutes 

for a meal break between 12 noon and 2.00 
pm to meet departmental requirements. 

(ii) Such meal breaks shall be arranged so that 
adequate staff are on duty between 12 noon 
and 2.00 pm to meet departmental require- 
ments. 

(c) Special Rostered Day Off 
Each officer shall be allowed one special 

rostered day off each fortnight in accordance with 
a roster prepared by management showing days 
and hours of duty and special rostered days off for 
each officer. 

(d) Leave, Public and Public Service Holidays. 
For the purposes of leave. Public Holidays and 

Public Service Holidays, a day shall be credited 
as 8 hours 20 minutes notwithstanding the 
following: 

(i) When a Public Holiday or a Public Service 
Holiday falls on an officer's special rostered 
day off the officer shall be granted a day in 
lieu of the holiday prior to the conclusion of 
the current fortnight. 

(ii) For a Public Holiday or Public Service 
Holiday occurring during a period of annual 
leave, an additional day will be added to the 
period of leave irrespective of whether it falls 
on a rostered work day or special rostered day 
off. 

(iii) A four week annual leave entitlement is 
equivalent to 150 hours, the equivalent to 
eighteen rostered working days of 8 hours 20 
minutes, and two special rostered days off. 

(iv) An officer who is sick on a special rostered 
day off will not be granted sick leave for that 
day, and will not be credited with an 
additional day off in lieu. 

(e) Overtime 
The provisions of Clause 18.—Overtime Al- 

lowance of this Award shall apply for work 
performed prior to an officer's nominated starting 
time and after an officer's nominated ceasing time 
in accordance with subparagraph (a)(ii) and on an 
officer's special rostered day off. 

(f) Study Leave 
Credits for study leave will be given for 

educational commitments falling due between an 
officer's nominated starting and finishing times. 

17.—Shift Work Allowance. 
(1) In this Clause the following expressions shall have the 

following meaning: 
' 'Day shift'' means a shift commencing after 6.00am 

and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or 

after 12.00 noon and before 6.00pm. 
"Night shift" means a shift commencing at or after 

6.00pm and before 6.01am. 
"Public holiday" shall mean a holiday provided in 

Clause 20.—Public Holidays of this Award. 
(2) (a) An officer required to work an afternoon or a night 

shift of seven and one half (772) hours shall, in addition to 
the ordinary rate of salary, be paid an allowance in 
accordance with Schedule J.—Shift Work Allowance of this 
award. 
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(b) Work performed during ordinary rostered hours on 
Saturdays or Sundays shall be paid for at the rate of time 
and one-half and on public service holidays at double time 
and one-half. These rates shall be paid in lieu of the 
allowance prescribed in paragraph (2)(a) of this clause. 

Provided that in lieu of the foregoing provisions of this 
subclause and subject to agreement between the Chief 
Executive Officer and the officer, work performed during 
ordinary rostered hours on a public service holiday shall be 
paid for at the rate of time and one-half and the officer may, 
in addition, be allowed a day's leave with pay to be added 
to annual leave or to be taken at some other time within a 
period of one year. 

(c) An officer rostered off duty on a public service holiday 
shall be paid at ordinary rates for such day or, subject to 
agreement between the Chief Executive Officer and the 
officer, be allowed a day's leave with pay in lieu of the 
holiday to be added to the officer's next annual leave 
entitlement or taken at a mutually convenient time within 
a period of one year. 

(d) An officer engaged on shift work who is rostered to 
work regularly on Sundays and/or public service holidays 
shall be entitled to one week's leave in addition to the 
officer's normal entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by paragraphs (b) and (c) 
of this subclause shall not be subject to the annual leave 
loading prescribed by subclause (11) of Clause 19.—Annual 
Leave of this award. 

(f) Work performed by an officer in excess of the ordinary 
hours of the officer's shift or on a rostered day off shall be 
paid for in accordance with the overtime provisions of 
Clause 18.—Overtime of this award. 

(g) (i) When an officer begins or ceases a shift between 
the hours of 11.00 pm and 7.00 am and no public 
transport is available, reimbursement at the appro- 
priate rate of hire prescribed by subclause (4) of 
Clause 35.—Motor Vehicle Allowance of this 
Award shall be made if the officer's private motor 
vehicle or cycle is used for the journey between 
the officer's residence and headquarters and the 
return journey. 

Provided however, that any officer who, on or 
after October 30, 1987, elects to be permanently 
retained on a fixed or non rotating shift that begins 
or ceases between or on the hours of 11.00 pm and 
7.00 am shall not be eligible to claim this 
reimbursement. 

(ii) The provisions of this subclause shall only be 
applied to officers living and working within a 
radius of 50km of the Perth City Railway Station. 

(3) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 75 hour 

fortnight, exclusive of meal intervals, on the basis 
of not more than ten (10) shifts per fortnight of not 
more than seven and one half hours duration. 
Provided that where agreement is reached be- 
tween the Chief Executive Officer and the 
Association the length and/or number of shifts 
worked per fortnight may be altered. 

Provided that when the agreed length of a shift 
is extended past seven and one half hours, 
overtime shall be payable only for time worked in 
excess of the rostered shift. 

Provided also that whenever an agreed altera- 
tion to the number of hours per shift has occurred 
then the allowance per shift shall be varied on a 
pro rata basis to reflect any variation to other than 
seven and one half (71/2) hours. 

(b) Meal breaks shall be for a period of at least thirty 
(30) minutes, but not greater than one hour for 
each meal. 

(c) Officers may be rostered to work on any of the 
seven days of the week provided that no officer 
shall be rostered for more than six (6) consecutive 
days. 

Provided that where agreement is reached 
between the Chief Executive Officer and the 
Association, shift workers may be exempted from 
this provision. 

(d) The roster period shall commence at the beginning 
of a pay period and continue for fourteen (14) 
consecutive days. Rosters shall be available to 
officers at least five (5) clear working days prior 
to the commencement of the roster. 

(e) A roster may only be altered on account of a 
contingency which the Chief Executive Officer 
could not have been reasonably expected to 
foresee. When a roster is altered, the officer 
concerned shall be notified of the changed shift 24 
hours before the changed shift commences. Pro- 
vided that where such notice is not given, the 
officer shall be paid overtime in accordance with 
Clause 18.—Overtime for the duration of the 
changed shift. This provision shall not apply to an 
officer who was absent from duty on the officer's 
last rostered shift 

(f) An officer shall not be rostered for duty until at 
least ten (10) hours have elapsed from the time the 
officer's previous rostered shift ended. Provided 
that where agreement is reached between the 
Association and the Public Service Commission 
the ten (10) hour break may be reduced to 
accommodate special shift arrangements, except 
that under no circumstances shall such an agree- 
ment provide for a break of less than 8 hours. 

(g) An officer shall not be retained permanently on 
one shift unless the officer so elects in writing. 

(h) Officers shall be allowed to exchange shifts or 
days off with other officers provided the approval 
of the Chief Executive Officer has been obtained 
and provided further that any excess hours worked 
shall not involve the payment of overtime. 

18.—Overtime Allowance. 
(1) In this clause the following expressions shall have the 

following meaning: 
"Prescribed hours of duty" means the officer's 

normal working hours as prescribed in Clause 16.— 
Hours or written instruction issued out of that clause. 

"Public holiday" means the days prescribed in 
Clause 20.—Public Holidays of this Award. 

"Ordinary travelling time" means the time which an 
officer would ordinarily spend in travelling by public 
transport once daily from the officer's home to the 
officer's usual headquarters and home again. It is die 
time elapsing between the time of departure from home 
and the official time of commencement of duty and the 
official time of cessation of duty and arrival at home. 
Where an officer has a continuing approval to use a 
vehicle for official business, ordinary travelling time 
means the time spent in travelling by that vehicle from 
home to headquarters and home again each day. 

"A day" shall mean from midnight to midnight. 
(2) (a) All work performed by direction of the Chief 

Executive Officer— 
(i) before or after the prescribed hours of duty on a 

weekday; 
(ii) on a Saturday, Sunday or public service holiday, 

otherwise than during prescribed hours of duty, 
shall be deemed as overtime and, subject to the provisions 
of this Award, shall be paid for at the hourly rate prescribed 
by paragraph (b) of this subclause. 

(b) (i) Payment for overtime shall be calculated on an 
hourly basis in accordance with the following 
formula— 
Weekdays 

For the first three hours on any one week day— 
Fortnightly Salary 3 

75 2 
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After the first three hours on any one week day: 
Fortnightly Salary 2 

75 X 1 
Saturdays 

First three hours on any Saturday: 
Fortnightly Salary 3 

75 2 
After the first three hours or after 12.00 noon, 

whichever is the earlier, on any Saturday— 
Fortnightly Salary 2 
  x   

75 1 
Sundays 

Fortnightly Salary 2 

75 X 1 
Public Service Holidays 

During prescribed hours of duty: 
Fortnightly Salary 3 
  x   

75 2 
in addition to the normal day's pay. 

During hours outside of prescribed hours of 
duty— 

Fortnightly Salary x 5 

75 2 
(ii) For the purpose of this subclause "fortnightly 

salary" shall not include any district allowance, 
personal allowance, qualifications allowance, effi- 
ciency allowance, service allowance, special al- 
lowance or higher duties allowance, unless other- 
wise approved by the Chief Executive Officer. 

Provided that special allowance or higher duties 
allowance shall be included in "fortnighdy sal- 
ary" when overtime is worked on duties for which 
these allowances are specifically paid. 

(c) Subject to prior agreement in writing time off in lieu 
of payment may be granted by the Chief Executive Officer 
such time off in lieu to be determined on an hourly basis by 
dividing the normal hourly rate of pay into the amount to 
which the officer would otherwise be entitled at the 
prescribed rate in accordance with paragraph (b) of this 
subclause. 

The employee shall be required to clear accumulated time 
off in lieu within two months of the overtime being 
performed. If the department is unable to release the 
employee to clear such leave then the employee shall be paid 
for the overtime worked. 

Provided that by agreement between the CEO and the 
employee, time off in lieu of overtime may be able to be 
accumulated beyond two months from the time the overtime 
is performed so as to be taken in conjunction with periods 
of leave. 

(d) Any commuted allowance and/or time off in lieu of 
overtime, other than that provided in paragraph (c) of this 
subclause, shall be negotiated only between the Association 
and the Chief Executive Officer. 

(e) No claim for payment or time off in lieu under the 
provisions of this clause shall be allowed in respect of any 
day on which the additional time worked amounts to less 
than 30 minutes. 

(f) (i) An officer, having received prior notice, required 
to return to duty— 
(aa) on a Saturday, Sunday or Public Service 

Holiday, otherwise than during prescribed 
hours of duty, shall be entitled to payment at 
the rate in accordance with paragraph (b) of 
this subclause for a minimum of three hours; 

(bb) before or after the prescribed hours of duty 
on a weekday shall be entitled to payment at 

the rate in accordance with paragraph (b) of 
this subclause for a minimum period of one 
and one half hours; 

(ii) For the purpose of this subclause, where an officer 
is required to return to duty more than once, each 
duty period shall stand alone in respect to the 
application of minimum period payment except 
where the second or subsequent return to duty is 
within any such minimum period. 

(g) The provisions of paragraph (f) of this subclause shall 
not apply in cases where it is customary for an officer to 
return to the place of employment to perform a specific job 
outside the prescribed hours of duty, or where the overtime 
is continuous (subject to a meal break) with the completion 
or commencement of prescribed hours of duty. 

(h) When an officer is directed to work overtime at a place 
other than usual headquarters, and provided that place where 
the overtime is to be worked is situated in the area within 
a radius of fifty (50) kilometres from usual headquarters, and 
the time spent in travelling to and from that place is in excess 
of the time which an officer would ordinarily spend in 
travelling to and from usual headquarters, and provided such 
travel is undertaken on the same day as the overtime is 
worked, then such excess time shall be deemed to form part 
of the overtime worked. 

(i) Except as provided in paragraphs (4)(f) and (5)(b) of 
this clause, when an officer is directed to work overtime at 
a place other than usual headquarters, and provided that 
place where the overtime is to be worked is situated outside 
the area within a radius of fifty (50) kilometres from usual 
headquarters and the time spent in travelling to and from that 
place is in excess of the time which an officer would 
ordinarily spend in travelling to and from usual headquar- 
ters, then the officer shall be granted time off in lieu of such 
excess time spent in actual travel in accordance with 
subclause (6)—Excess Travelling Time of this clause. 

(j) Except as provided in paragraph (k) of this subclause, 
payment for overtime, or the granting of time off in lieu of 
overtime, or travelling time shall not be approved in the 
following cases— 

(i) officers whose maximum salary or maximum 
salary and allowance in the nature of salary 
exceeds that as determined for Level 5 as 
prescribed by Clauses 10.—Salaries and 11.— 
Salaries Specified Callings of this Award. 

(ii) Officers whose work is not subject to close 
supervision. 

(k) (i) Notwithstanding the provisions of paragraph (j) of 
this subclause, where from the nature of the duties 
required or from other relevant circumstances it 
appears just and reasonable, any such officer as is 
referred to in that subclause shall, with the 
approval of the Chief Executive Officer, be paid 
overtime or granted time off in lieu as prescribed 
by paragraphs (b) or (c) respectively of this 
subclause; and where in any such case the Chief 
Executive Officer declines to give such approval 
a dispute shall be deemed to have arisen, 

(ii) When an officer not subject to close supervision 
is directed by the Chief Executive Officer to carry 
out specific duties involving the working of 
overtime, and provided such overtime can be 
reasonably determined, then such officer shall be 
entitled to payment or time off in lieu of overtime 
worked in accordance with paragraph (b) or 
paragraph (c) of this subclause. 

(1) (i) Where an officer performs overtime duty after the 
time at which normal hours of duty end on one day 
and before the time at which normal hours of duty 
are to commence on the next succeeding day 
which results in the officer not being off duty 
between these times for a continuous period of not 
less than ten hours, the officer shall be entitled to 
be absent from duty without loss of salary, untU 
from the time the officer ceased to perform 
overtime duty the officer has been off duty for a 
continuous period of ten hours. 
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(ii) Provided that where an officer is required to return 
to or continue work without the break provided in 
subparagraph (i) of this paragraph, then the officer 
shall be paid at double the ordinary rate until 
released from duty, or until the officer has had ten 
consecutive hours off duty without loss of salary 
for ordinary working time occurring during such 
absence. 

(iii) The provisions of subparagraphs (i) and (ii) of this 
paragraph, shall not apply to officers included in 
subclause (4) of this clause. 

(m) Where an officer is required to work a continuous 
period of overtime which extends past midnight into the 
succeeding day the time worked after midnight shall be 
included with that worked before midnight for the purpose 
of calculation of payment provided for in paragraph (b) of 
this subclause. 

(3) Meal Allowances 
(a) A break of 30 minutes shall be made for meals 

between 12.00 noon and 2.00pm and between 
4.30pm and 6.30pm when overtime duty is being 
performed. 

Except in the case of emergency, an officer 
shall not be compelled to work more than five 
hours overtime duty without a meal break. At the 
conclusion of a meal break the calculation of the 
five hour limit recommences. 

(b) An officer required to work overtime who 
purchases a meal shall be reimbursed in accor- 
dance with Part 2 of Schedule H.—Overtime of 
this award. 

(c) If an officer, having received prior notification of 
a requirement to work overtime, is no longer 
required, then the officer shall be entitled, in 
addition to any other penalty, to reimbursement 
for a meal previously purchased. 

(4) Out of Hours Contact 
(a) For the purpose of this clause: 

STANDBY—shall mean a written instruction 
to an officer to remain at the officer's place of 
employment during any period outside the offi- 
cer's normal hours of duty, and to perform certain 
designated tasks periodically or on an ad hoc 
basis. Such officer shall be provided with appro- 
priate facilities for sleeping if attendance is 
overnight, and other personal needs, where practi- 
cable. 

Other than in extraordinary circumstances, 
officers shall not be required to perform more than 
two periods of standby in any rostered week. 

This provision shall not replace normal over- 
time or shift work requirements. 

ON CALL—shall mean a written instruction to 
an officer rostered to remain at the officer's 
residence or to otherwise be immediately con- 
tactable by telephone or paging system outside the 
officer's normal hours of duty in case of a call out 
requiring an immediate return to duty. 

AVAILABILITY—shall mean a written in- 
struction to an officer to remain contactable, but 
not necessarily in immediate proximity to a 
telephone or paging system, outside the officer's 
normal hours of duty and be available and in a fit 
state at all such times for recall to duty. 

"Availability" will not include situations in 
which officers carry paging devices or make their 
telephone numbers available only in the event that 
they may be needed for casual contact or recall to 
work. Subject to paragraph (2)(j) of this clause 
recall to work under such circumstances would 
constitute emergency duty in accordance with 
subclause (5) of this clause. 

(b) Except as otherwise agreed between the Commis- 
sioner and the Association, an officer who is 
required by the Chief Executive Officer or a duly 

09905—4 

authorised Senior Officer to be on "out of hour 
contact" during periods off duty shall be paid an 
allowance in accordance with the following 
formulae for each hour or part thereof the officer 
is on "out of hours contact". 

Standby 
Level 2 (minimum) weekly rate x 1 x 37.5 

37.5 100 
On Call 
Level 2 (minimum) weekly rate x 1 x 18.75 

37.5 100 
Availability 
Level 2 (minimum) weekly rate x 1 x 18.75 x 50 

37.5 100 100 

Such allowances are contained in Part 1 of Schedule H 
of this award. 

Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
payment is made in accordance with the provisions of 
subclause (2) of this clause when the officer is recalled to 
work. 

(c) When an officer is required to be on "on call" or 
"availability" and the means of contact is to be 
by telephone the Department shall: 

(i) Where the telephone is not already installed, 
pay the cost of such installation. 

(ii) Where an officer pays or contributes towards 
the payment of the rental of such telephone, 
pay the officer l/52nd of the annual rental 
paid by the officer for each seven days or part 
thereof on which an officer is rostered to be 
"on call" or "availability". 

(iii) Provided that where as a usual feature of the 
duties an officer is regularly rostered to be on 
"on call" or "availability", pay the full 
amount of the telephone rental. 

(d) An officer shall be reimbursed the cost of all 
telephone calls made on behalf of the employer as 
a result of contact pursuant to paragraph (a) of this 
subclause. 

(e) Where an officer rostered for "on call" or 
"availability" is recalled for duty during the 
period for which the officer is on "out of hours 
contact'' then the officer shall receive payment for 
hours worked in accordance with paragraph (2)(b) 
of this clause. 

(f) Time spent in travelling to and from the place of 
duty where an officer rostered on "on call" or 
"availability" is actually recalled on duty, shall 
be included with actual duty performed for 
purposes of overtime payment. 

(g) Minimum payment provisions do not apply to an 
officer rostered for "out of hours contact" duty. 

(h) An officer in receipt of an "out of hours contact" 
allowance and who is recalled to duty shall not be 
regarded as having performed emergency duty in 
accordance with subclause (5) of this clause. 

(i) Officers subject to this clause shall, where 
practicable, be periodically absented from any 
requirement to hold themselves on "standby", 
"on call" or "availability". 

(5) Emergency Duty 
(a) (i) Where an officer is called on duty to meet an 

emergency at a time when he or she would 
not ordinarily have been on duty, and no 
notice of such call was given prior to 
completion of usual duty on the last day of 
work prior to the day on which called on 
duty, then if called to duty— 
(aa) on a Saturday, Sunday or public service 

holiday, otherwise than during pre- 
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scribed hours of duty he/she shall be 
entitled to payment at the rate in 
accordance with paragraph (2)(b) for a 
minimum period of three hours; 

(bb) before or after the prescribed hours of 
duty on a weekday he/she shall be 
entitled to payment at the rate in 
accordance with paragraph (2)(b) of this 
clause for a minimum period of two and 
a half hours. 

(ii) For the purpose of this clause, where an 
officer is recalled more than once, each 
period of emergency duty shall stand alone 
in respect to the application of the minimum 
period payment, subject to paragraph (c) of 
this subclause. 

(b) Time spent in travelling to and from the place of 
duty where the officer is actually recalled to 
perform emergency duty shall be included with 
actual duty performed for the purpose of overtime 
payment. 

(c) An officer recalled to work to perform emergency 
duty shall not be obliged to work for the minimum 
period if the work is completed in less time, 
provided that an officer called out more than once 
within any such minimum period shall not be 
entitled to any further payment for the time 
worked within that minimum period. 

(6) Excess Travelling Time 
An officer eligible for payment of overtime in accordance 

with subparagraph (2)(j)(i), who is required to travel on 
official business outside normal working hours and away 
from usual headquarters shall be granted time off in lieu of 
such actual time spent in travelling at equivalent or ordinary 
rates on weekdays and at time and one half rates on 
Saturdays, Sundays and public service holidays, otherwise 
than during prescribed hours of duty, provided that— 

(a) such travel is undertaken at the direction of the 
Chief Executive Officer; 

(b) such travel shall not include— 
(i) time spent in travelling by an officer on duty 

at a temporary headquarters to the officer's 
home for weekends for the officer's own 
convenience; 

(ii) time spent in travelling by plane between the 
hours of 11.00 pm and 6.00 am; 

(iii) time spent in travelling by train between the 
hours of 11.00 pm and 6.00 am; 

(iv) time spent in travelling by ship when meals 
and accommodation are provided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an officer 
to a new location; 

(vi) time of travelling in which an officer is 
required by the department to drive, outside 
ordinary hours of duty, a departmental 
vehicle or to drive the officer's own motor 
vehicle involving the payment of mileage 
allowance, but such time shall be deemed to 
be overtime and paid in accordance with 
paragraph (2)(b) of this clause. 

(c) Time off in lieu will not be granted for periods of 
less than 30 minutes. 

(d) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or after 
the usual hours of duty, and where the exigencies 
of travel compel an officer to travel during the 
officer's usual lunch interval such additional 
travelling time is not to be taken into account in 
computing the number of hours of travelling time 
due. 

(e) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or after 

the usual hours of duty which is in excess of the 
officer's ordinary travelling time. 

(f) Except as provided in paragraph (b) of this 
subclause, all time spent in actual travel on 
Saturdays, Sundays and public service holidays 
otherwise than during prescribed hours of duty, 
shall be deemed to be excess travelling time. 

(g) in the case of an officer absent from usual 
headquarters, not involving an overnight stay, the 
time spent by the officer, outside the prescribed 
hours of duty, in waiting between the time of 
arrival at place of duty and the time of commenc- 
ing duty, and between the time of ceasing duty and 
the time of departure by the first available 
transport shall be deemed to be excess travelling 
time. 

(7) Special Conditions 
(a) Leave is reserved to the Association to apply to 

the Public Service Arbitrator in respect of a 
specific occupational group covered by the provi- 
sions of this Award. 

(b) Any group of officers whose duties necessarily 
entail special conditions of employment shall not 
be subject to the prescribed hours of duty as 
defined in Clause 16.—Hours of this Award if the 
Chief Executive Officer so determines. Provided, 
however, that such a determination shall not 
abrogate the right of the Association to make a 
claim or claims on behalf of such group. 

19.—Annual Leave. 
(1) Definitions; 

(a) Accrued leave—is the leave an officer is entitled 
to from a previous calendar year. 

(b) Pro-rata leave—is the proportion of leave that an 
officer is entitled to in the current year, either from 
the date of commencement, or to the date of 
cessation. 

(2) Entitlement 
(a) Each officer is entitled to four weeks paid leave 

for each year of service. Annual leave shall be 
calculated on a calendar year basis commencing 
on January 1 in each year. 

(b) An officer employed on a fixed term contract for 
a period greater than 12 months, shall be credited 
with the same entitlement as a permanent officer. 
An officer employed on a fixed term contract for 
a period less than 12 months, shall be credited 
with the same entitlement on a pro-rata basis for 
the period of the contract. 

(c) On written application, an officer shall be paid 
salary in advance when proceeding on annual 
leave. 

(d) The provisions of this clause do not apply to 
Casual Officers. 

(3) Pro rata Annual Leave 
(a) Entitlement 

(i) An officer who enters the Public Service after 
January 1 is entitled to pro rata annual leave 
for that year, calculated in accordance with 
the following formula: 

Completed Calendar Pro Rata Annual 
Months of Service Leave (Working Days) 
1 2 
2 3 
3 5 
4 7 
5 8 
6 10 
7 12 
8 13 
9 15 
10 17 
11 18 
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(ii) Provided that in the first and last months of 
an officers service the officer is entitled to 
pro rata annual leave of one working day for 
each two completed weeks of service. 

(iii) For the purposes of this paragraph, an officer 
who commences on the first WORKING day 
of a month and works for the remainder of 
the month an officer who has worked 
throughout a month and terminates on the 
last working day of a month shall be regarded 
as having completed that calendar month of 
service. 

(b) An officer may take annual leave during the 
calendar year in which it accrues or anytime 
thereafter, but the time during which the leave 
may be taken is subject to the approval of the chief 
executive officer. 

(c) An officer who has been permitted to proceed on 
annual leave and who ceases duty before complet- 
ing the required continuous service to accrue the 
leave, must refund the value of the unearned pro 
rata portion, calculated at the rate of salary as at 
the date the leave was taken, but no refund is 
required in the event of the death of an officer. 

(4) Part-time entitlement 
A part-time officer shall be granted annual leave in 

accordance wit'- this clause, however payment to a part-time 
officer proceeding on annual leave shall be calculated 
having regard for arty variations to the officer's ordinary 
working hours during the accrual period. 

(5) Compaction of Annual Leave 
An officer who, during an accrual period was subject to 

variations in ordinary working hours or whose ordinary 
working hours during the accrual period are less than the 
officer's ordinary working hours at the time of commence- 
ment of annual leave, may elect to take a lesser period of 
annual leave calculated by converting the average ordinary 
working hours during the accrual period to the equivalent 
ordinary hours at the time of commencement of annual 
leave. 

(6) Additional leave for the North West 
(a) Officers whose headquarters are located north of 

26o South Latitude shall receive an additional five 
working days annual leave on the completion of 
each year of continuous service in the region. 

(b) An officer who proceeds on annual leave before 
having completed the necessary year of continu- 
ous service may be given approval for the 
additional five working days leave provided the 
leave is taken at departmental convenience and 
provided the officer returns to that region to 
complete the necessary service. 

(c) Where an officer has served continuously for at 
least a year north of the 26° South Latitude, and 
leaves the region because of promotion or transfer, 
a pro rata annual leave credit to be cleared at 
departmental convenience shall be approved on 
the following basis: 

Completed months ^ro ^ata additional 
of continuous service annual leave 
in the region after the (working days) 
initial year's service 

(d) Where payment in lieu of pro rata annual leave 
is made on the death, resignation or retirement of 
an officer in the region, in addition to the payment 
calculated on a four week basis, payment may be 
made for the pro rata entitlement contained in 
subclause (3) of this clause. 

(7) Other Additional Leave 

Every officer other than an officer referred to in subclause 
(6) of this clause, to whom the Commissioner has granted 
annual leave in excess of four weeks because of special 
circumstances shall be credited with such additional leave 
on a pro rata basis according to the following table. 

Pro rata annual leave 
(working days) 

Completed 
months 

of Service 5 additional days 10 additional days 

(8) Portability 

(a) Where an officer was, immediately prior to being 
employed in the Public Service, employed in: 

Any Western Australian State body or 
statutory authority prescribed in Administra- 
tive Instruction 611, 

the chief executive officer shall approve portabil- 
ity of accrued and pro rata annual leave entitle- 
ments held at the date the officer ceased that 
previous employment, provided that: 

(i) the officer's employment with the Public 
Service commenced no later than one week 
after ceasing the previous employment; and 

(ii) the officer was not paid out all or part of the 
accrued and pro rata annual leave entitle- 
ments held at the time of ceasing that 
previous employment. 

(9) The chief executive officer may direct an officer to 
take accrued annual leave and may determine the date on 
which such leave shall commence. Should the officer not 
comply with the direction, disciplinary action may be taken 
against the officer. 

(10) Annual Leave Travel Concessions 

(a) Officers stationed in remote areas 

(i) The travel concessions contained in the 
following table are provided to officers and 
their dependents when proceeding on annual 
leave to either Perth or Geraldton from 
headquarters situated in District Allowance 
Areas 3, 5 and 6, and in that portion of Area 
4 located north of 30o South latitude. 

(ii) Officers are required to serve a year in these 
areas before qualifying for travel conces- 
sions. However, officers who have less that 
a years service in these areas and who are 
required to proceed on annual leave to suit 
departmental convenience will be allowed 
the concessions. The concession may also be 
given to an officer who proceeds on annual 
leave before completing the years service 
provided that the officer returns to the area 
to complete the years service at the expira- 
tion of the period of leave. 
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(iii) The mode of travel is to be at the discretion 
of the chief executive officer. 

(iv) Travel concessions not utilised within twelve 
months of becoming due will lapse. 

(v) Part-time officers are entitled to travel 
concessions on a pro rata basis according to 
the usual number of hours worked per week. 

Travelling time shall be calculated on a 
pro rata basis according to the number of 
hours worked. 

Approved Mode 
of Travel 

(bb) Road 

(cc) Air and 
Road 

Travel Concession 

Air fare for the 
Officer, dependent 
spouse and dependent 
children 
Full motor vehicle 
allowance rates, but 
reimbursement not to 
exceed the cost of 
the return air fare 
for the Officer, 
dependent spouse and 
dependent children, 
travelling in the 
motor vehicle. 
Full motor vehicle 
allowance rates for 
and car trip, but 
reimbursement not to 
exceed the cost of 
the return air fare 
for the Officer. Air 
fares for the dependent 
spouse and dependent 
children. 

Travelling Time 

One day each way 

North of 20* South 
Latitude—two and 
one half days each 
way. Remainder 
—two days each way. 

North of 20" South 
Latitude—two 
one half days each 
way. Remainder 
—two days each way. 

(b) Officers whose headquarters are located 240 
kilometres or more from Perth 

(i) Officers, other than those designated in 
paragraph (10)(a) whose headquarters are 
situated two hundred and forty kilometres or 
more from Perth General Post Office and 
who travel to Perth for their annual leave may 
be granted by the chief executive officer 
reasonable travelling time to enable them to 
complete the return journey. 

(11) Leave Loading 
(a) Subject to the provisions of paragraphs (c) and (g) 

of this subclause, a loading equivalent to 17.5% 
of normal salary is payable to officers proceeding 
on annual leave, including accumulated annual 
leave. 

(b) Subject to the provisions of paragraphs (c) and (g) 
of this subclause, shift workers who are granted 
an additional week's penalty leave when proceed- 
ing on annual leave including accumulated annual 
leave shall be paid: 

(i) shift and weekend penalties the officer would 
have received had the officer not proceeded 
on annual leave, or 

(ii) a loading equivalent to 20% of normal salary 
for five weeks leave; whichever is the 
greater. 

(c) Maximum Loading 
(i) Subject to the provisions of paragraph (e) of 

this subclause the loading is paid on a 
maximum of four weeks annual leave, or five 
weeks in the case of shift workers who are 
granted an additional weeks penalty leave. 
Payment of the loading is not made on 
additional leave granted for any other pur- 
pose (eg to officers whose headquarters are 
located North of the 26o South Latitude). 

(ii) Maximum payment shall not exceed the 
Average Weekly Total Earnings of all Males 
in Western Australia, as published by the 
Australian Bureau of Statistics, for the 
September quarter of the year immediately 

preceding that in which the leave com- 
mences. 

(iii) Maximum payment to shift workers who are 
granted an additional weeks penalty leave 
shall not exceed 5/4th of the Average Weekly 
Total Earnings of all Males in Western 
Australia, as published by the Australian 
Bureau of Statistics, for the September 
quarter of the year immediately preceding 
that in which the leave commences. 

(d) Annual leave commencing in any year and 
extending without a break into the following year 
attracts the loading calculated on the salary 
applicable on the day the leave commenced. 

(e) The loading payable on approved accumulated 
annual leave shall be at the rate applicable at the 
date the leave is commenced. Under these 
circumstances an officer can receive up to the 
maximum loading for the approved accumulated 
annual leave in addition to the loading for the 
current year's entitlement. 

(f) A pro rata loading is payable on periods of 
approved annual leave less than four weeks. 

(g) The loading is calculated on the rate of the normal 
fortnightly salary including any allowances which 
are paid as a regular fortnightly or annual amount. 
Any allowance paid to an officer for undertaking 
additional or higher level duties is only included 
if the allowance is payable during that period of 
normal annual leave as provided in subclauses (6) 
and (7) of Clause 14.—Higher Duties Allowance 
of this Award. 

(h) Where payment in lieu of accrued or pro rata 
annual leave is made on the death or retirement 
of an officer, a loading calculated in accordance 
with the terms of this clause is to be paid on 
accrued and pro rata annual leave. 

(i) When an officer resigns, or ceases employment, 
or where an officer is dismissed under Part IV 
Discipline, of the Public Service Act 1978, an 
annud leave loading shall be paid as follows: 

(i) Accrued entitlements to annual leave—a 
loading calculated in accordance with the 
terms of this clause for accrued annual leave 
is to be paid. 

(ii) Pro rata annual leave—no loading is to be 
paid. 

(j) Part-time officers shall be paid a proportion of the 
annual leave loading at the salary rate applicable, 
provided that the maximum loading payable shall 
be calculated in accordance with the following: 

Maximum loading in 
hours of work accordance with subpara- 
per fortnight graph (cX") of this clause 

(k) An officer who has been permitted to proceed on 
annual leave and who ceases duty other than by 
resignation or dismissal under Part IV of the 
Public Service Act 1978—Discipline, before 
completing the required continuous service to 
accrue the leave must refund the value of the 
unearned pro rata portion of Leave Loading but 
no refund is required in the event of the death of 
an officer. 

(1) An officer who has been permitted to proceed on 
annual leave and who resigns or is dismissed 
under Part IV—Discipline, of the Act must refund 
the value of the loading paid for leave other than 
accrued leave. 

(m) The loading does not apply to Cadets on full time 
study. 
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20.—Public Holidays. 
(1) The following days shall be allowed as holidays with 

pay: 
(a) New Year's Day, Australia Day, Good Friday, 

Easter Monday, Christmas Day, Boxing Day, 
Anzac Day, Sovereign's Birthday, Foundation 
Day, Labour Day, provided that the Commis- 
sioner may approve another day to be taken as a 
holiday in lieu of any of the above mentioned 
days. 

(b) Such Public Service Holidays as are prescribed by 
Regulations. 

(2) When any of the days mentioned in subclause (1) of 
this clause falls on a Saturday or on a Sunday, the holiday 
shall be observed on the next succeeding Monday. 

When Boxing Day falls on a Sunday or Monday, the 
holiday shall be observed on the next succeeding Tbesday. 

In each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

21.—Long Service Leave. 
(1) Each officer who has completed: 

(a) A period of 7 years of continuous service in a 
permanent capacity; or 

(b) 10 years of continuous service in a temporary 
capacity; 

but not including a service prior to his or her attaining the 
age of 18 years shall be entitled to 13 weeks of long service 
leave on full pay. 

(2) Where an officer has continuous service in both a 
temporary and permanent capacity the date on which he or 
she shall become entitled to long service leave shall be 
determined by taking into account on a proportional basis 
the periods of temporary and permanent service. 

(3) Each officer is entitled to an additional 13 weeks of 
long service leave on full pay for each subsequent period of 
7 years of continuous service completed by him or her. 

(4) A part-time officer shall have the same entitlement to 
long service leave as full time officers however payment 
made during such periods of long service leave shall be 
adjusted according to the hours worked by the officer during 
that accrual period. 

(5) For the purpose of determining an officer's long 
service leave entitlement, the expression "continuous 
service" includes any period during which the officer is 
absent on full pay or part pay from duties in the Public 
Service, but does not include: 

(a) any period exceeding two weeks during which the 
officer is absent on leave without pay or maternity 
leave, except where leave without pay is approved 
for the purpose of fulfilling an obligation by the 
Government of Western Australia to provide staff 
for a particular assignment external to the Public 
Sector of Western Australia; 

(b) any period during which an officer is taking long 
service leave entitlement or any portion thereof 
except in the case of subclause (11) when the 
period excised will equate to a full entitlement of 
13 weeks; 

(c) any service by an officer who resigns, is dismissed 
or whose services are otherwise terminated other 
than service prior to such resignation, dismissal or 
termination when that prior service has actually 
entitled the officer to the long service leave under 
this clause; 

(d) any period of service that was taken into account 
in ascertaining the amount of a lump sum payment 
in lieu of long service leave; 

(e) any service of the officer prior to attaining the age 
of 18 years; 

(f) any service of a Cadet whilst undertaking full time 
studies. 

(6) A long service leave entitlement which fell due prior 
to March 16,1988 amounted to three months. A long service 

leave entitlement which falls due on or after that date shall 
amount to thirteen weeks. 

(7) Any Public Holiday or Public Service Holiday 
occurring during an officers absence on long service leave 
shall be deemed to be a portion of the long service leave and 
extra days in lieu thereof shall not be granted. 

(8) The Commissioner or the chief executive officer may 
direct an officer to take accrued long service leave and may 
determine the date on which such leave shall commence. 
Should the officer not comply with the direction, discipli- 
nary action may be taken against the officer. 

(9) An officer who has elected to retire at or over the age 
of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may take 
application to the chief executive officer to take pro rata 
long service leave before the date of retirement, based on 
continuous service of a lesser period than that prescribed by 
this clause for a long service entitlement. 

(10) Compaction of leave 
(a) An officer who, during an accrual period was 

subject to variations in ordinary working hours or 
whose ordinary working hours during the accrual 
period are less than the officer's ordinary working 
hours at the time of commencement of long 
service leave, may elect to take a lesser period of 
long service leave calculated by converting the 
average ordinary working hours during the accrual 
period to the equivalent ordinary hours at the time 
of commencement of long service leave. 

(b) Notwithstanding subclause (6) of this clause, an 
officer who has elected to compact an accrued 
entitlement to long service leave in accordance 
with paragraph (10)(a) of this, clause, shall only 
take such leave in any period on full pay, and the 
period excised as "continuous service'' shall be 
13 weeks. 

(11) Portability 
(a) Where an officer was, immediately prior to being 

employed in the Public Service, employed in the 
service of: 

• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any Western Australian State body or statu- 

tory authority prescribed in Administrative 
Instruction 611, 

and the period between the date when the officer 
ceased previous employment and the date of 
commencing employment in the Public Service 
does not exceed one week, that officer shall be 
entitled to long service leave determined in the 
following manner: 

(i) the pro rata portion of long service leave to 
which the officer would have been entitled up 
to the date of appointment under the Public 
Service Act, shall be calculated in accor- 
dance with the provisions that applied to the 
previous employment referred to, but in 
calculating that period of pro rata long 
service leave, any long service leave taken or 
any benefit granted in lieu of any such long 
service leave during that employment shall 
be deducted from any long service leave to 
which the officer may become entitled under 
this clause; and 

(ii) the balance of the long service leave entitle- 
ment of the officer shall be calculated upon 
appointment to the Public Service in accor- 
dance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed 
to confer on any officer previously employed by 
the Commonwealth or by any other State of 
Australia any entitlement to a complete period of 
long service leave that accrued in the officer's 
favour prior to the date on which the officer 
commenced employment in the Public Service. 
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22.—Sick Leave. 
(1) Entitlement 

(a) The chief executive officer shall credit each 
permanent officer with the following sick leave 
credits, which shall be cumulative: 

Sick Leave Sick Leave 
on full pay on half pay 

On the day of initial 
appointment 37.5 hours 15 hours 
On completion of 6 
months continuous 
service 37.5 hours 22.5 hours 
On the completion of 
12 months continuous 
service 75 hours 37.5 hours 
On the completion of 
each further period 
of 12 months 
continuous service 75 hours 37.5 hours 

(b) An officer employed on a fixed term contract for 
a period greater than 12 months, shall be credited 
with the same entitlement as a permanent officer. 
An officer employed on a fixed term contract for 
a period less than 12 months, shall be credited 
with the same entitlement on a pro rata basis for 
the period of the contract. 

(c) A part-time officer shall be entitled to the same 
sick leave credits, on a pro rata basis according 
to the number of hours worked each fortnight. 
Payment for sick leave shall only be made for 
those hours that would normally have been 
worked had the officer not been on sick leave. 

(d) The provisions of this clause do not apply to 
casual officers. 

(2) Medical Certificate 
(a) An application for sick leave exceeding two 

consecutive working days shall be supported by 
the certificate of a registered medical practitioner 
or, when the nature of the illness consists of a 
dental condition and the period of absence does 
not exceed five consecutive working days, by the 
certificate of a registered dentist. 

(b) The amount of sick leave granted without the 
production of the certificate required in paragraph 
(a) of this subclause shall not exceed, in the 
aggregate, 5 working days in any one credit year. 

(3) Where the Chief Executive Officer has occasion for 
doubt as to the cause of the illness or the reason for the 
absence, the chief executive officer may arrange for a 
registered medical practitioner to visit and examine the 
officer, or may direct the officer to attend the medical 
practitioner for examination. If the report of the medical 
practitioner does not confirm that the officer is ill, or if the 
officer is not available for examination at the time of the 
visit of the medical practitioner, or fails, without reasonable 
cause, to attend the medical practitioner when directed to do 
so, the fee payable for the examination, appointment or visit 
shall be paid by the officer. 

(4) If the chief executive officer has reason to believe that 
an officer is in such a state of health as to render a danger 
to fellow officers or the public, the officer may be required 
to obtain and furnish a report as to his/her condition from 
a registered medical practitioner or be examined by the 
Executive Director, Public Health and Scientific Support 
Services, Health Department of Western Australia or a 
registered medical practitioner nominated by the Executive 
Director. The fee for any such examination shall be paid by 
the Department. 

(5) Where an officer is ill during the period of annual 
leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the chief 
executive officer that as a result of the illness the officer was 
confined to his/her place of residence or a hospital for a 
period of at least seven consecutive calendar days, the chief 
executive officer may grant sick leave for the period during 

which the officer was so confined and reinstate annual leave 
equivalent to the period of confinement. 

(6) Where an officer is ill during the period of long service 
leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the chief 
executive officer that as a result of illness the officer was 
confined to his/her place of residence or a hospital for a 
period of at least 14 consecutive calendar days, the chief 
executive officer may grant sick leave for the period during 
which the officer was so confined and reinstate long service 
leave equivalent to the period of confinement. 

(7) An officer who is absent on leave without pay is not 
eligible for sick leave during the currency of that leave 
without pay. 

(8) No sick leave shall be granted with pay, if the illness 
has been caused by the misconduct of the officer or in any 
case of absence from duty without sufficient cause. 

(9) Where an officer who has been retired from the Public 
Service on medical grounds resumes duty therein, sick leave 
credits at the date of retirement shall be reinstated. This 
provision does not apply to an officer who has resigned from 
the Public Service and is subsequently reappointed. 

(10) Workers Compensation 
Where an officer suffers a disability within the meaning 

of section 5 of the Worker's Compensation and Assistance 
Act 1981 which necessitates that officer being absent from 
duty, sick leave with pay shall be granted to the extent of 
sick leave credits. In accordance with section 80(2) of the 
Worker's Compensation and Assistance Act 1981 where the 
claim for worker's compensation is decided in favour of the 
officer, sick leave credit is to be reinstated and the period 
of absence shall be granted as sick leave without pay. 

(11) War Caused Illnesses 
(a) An officer who produces a certificate from the 

Department of Veterans' Affairs stating that the 
officer suffers from war caused illness, may be 
granted special sick leave credits of 112 hours 30 
minutes (15 standard hour days) per annum on full 
pay in respect of that war caused illness. These 
credits shall accumulate up to a maximum credit 
of 337 hours and 30 minutes (45 standard hour 
days), and shall be recorded separately to the 
officer's normal sick leave credit. 

(b) Every application for sick leave for war caused 
illness shall be supported by a certificate from a 
registered medical practitioner as to the nature of 
the illness. 

(12) Portability 
(a) The chief executive officer shall credit an officer 

additional sick leave credits up to those held at the 
date that officer ceased previous employment 
provided: 

(i) immediately prior to commencing employ- 
ment in the Public Service of Western 
Australia, the officer was employed in the 
service of: 
The Commonwealth Government of Austra- 
lia, or 
Any other State of Australia, or 
In a State body or statutory authority pre- 
scribed by Administrative Instruction 611; 
and 

(ii) the officer's employment with the Public 
Service of Western Australia commenced no 
later than one week after ceasing previous 
employment. 

(b) The maximum break in employment permitted by 
subparagraph (a)(ii) of this subclause, may be 
varied by the approval of the chief executive 
officer provided that where employment with the 
Public Service of Western Australia commenced 
more than one week after ceasing the previous 
employment, the period in excess of one week 
does not exceed the amount of accrued and pro 
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rata annual leave paid out at the date the officer 
ceased with the previous employer. 

23.—Maternity Leave. 
(1) A pregnant officer is entitled to a maximum of twelve 

months Maternity Leave without pay. 
(2) A pregnant officer shall, no later than ten weeks before 

the expected date of birth make application to the chief 
executive office for maternity leave for a period not 
exceeding twelve months. Every application for maternity 
leave shall be supported by a certificate from a registered 
medical practitioner which shall indicate the expected date 
of birth. 

(3) An officer proceeding on maternity leave may elect 
to take a shorter period of maternity leave in accordance 
with subclause (4) of this clause, and may at any time during 
that period of leave elect to extend or reduce the period of 
the original application within the limitations of the 
provisions of subclause (1) and (4) of this clause. 

(4) The minimum period of absence on maternity leave 
shall commence six weeks before the expected date of birth 
and end six weeks after the day on which the birth has taken 
place, however an officer may apply to the chief executive 
officer to vary this period provided her application is 
supported by a certificate from a registered medical 
practitioner indicating that the officer is fit to continue or 
resume duty within this minimum period. 

(5) An officer proceeding on maternity leave may elect 
to utilise: 

(a) accrued annual leave 
(b) accrued long service leave 

for the whole or part of the period referred to 
in subclause (1) of this clause. The periods of 
leave referred to in paragraphs (a) and (b) of this 
subclause which are utilised, shall be paid leave. 

(6) Absence of an officer which has been permitted in 
accordance with the provisions of this clause shall not be 
deemed absence on sick leave. 

(7) Where an officer has not applied for leave in 
accordance with the provisions of this clause, and does not 
have express approval of the chief executive officer for 
continual employment, the chief executive officer may 
direct the officer to take maternity leave, and may determine 
the date on which such leave shall commence. Should the 
officer not comply with the direction, disciplinary action 
may be taken against her. 

(8) A part-time officer shall have the same entitlement to 
maternity leave as full time officers. 

(9) An officer employed on a fixed term contract shall 
have the same entitlement to maternity leave, however the 
period of leave granted shall not extend beyond the term of 
that contract 

24.—Leave Without Pay. 
(1) Subject to the provisions of subclause (2) of this 

clause, the chief executive officer may grant an officer leave 
without pay for any period and is responsible for that officer 
on his/her return. 

(2) Every application for leave without pay will be 
considered on its merits and may be granted provided that 
the following conditions are met: 

(a) The work of the department is not inconven- 
ienced; and 

(b) All other leave credits of the officer are exhausted. 
(3) A temporary officer or an officer on a fixed term 

appointment may not be granted leave without pay for any 
period beyond that officer's approved period of engagement. 

(4) Leave Without Pay for Full Time Study 
The chief executive officer may grant an officer leave 

without pay to undertake full time study, subject to a yearly 
review of satisfactory performance. 

(a) The course of study is directly related to the 
officers' official duties; or 

(b) The course is not available on a part-time basis; 
or 

(c) There is an identified shortage of individuals with 
skills in the area addressed by the particular course 
of study; or 

(d) It is critical to the continued operation of the 
department for the officer to undertake the 
particular course of study. 

Leave without pay for this purpose shall not 
count as qualifying service for leave purposes. 

(5) Leave Without Pay for Australian Institute of Sport 
Scholarships 

Subject to the provisions of subclause (2) of this clause, 
the chief executive officer may grant an officer who has been 
awarded a sporting scholarship by the Australian Institute 
of Sport, leave without pay. 

Leave without pay for this purpose shall count as 
qualifying service for all purposes except annual leave. 

25.—Study Leave. 
(1) Conditions for Granting Time Off 

(a) An officer may be granted time off with pay for 
part-time study purposes at the discretion of the 
chief executive officer. 

(b) Part-time officers are entitled to study leave on the 
same basis as full time officers. 

(c) Time off with pay may be granted up to a 
maximum of five hours per week including 
travelling time, where subjects of approved 
courses are available during normal working 
hours, or where approved study by correspon- 
dence is undertaken, in remote locations lacking 
the required educational facilities. 

(d) External students based in remote locations, who 
are obliged to attend educational institutions for 
compulsory sessions during vacation periods, may 
be granted time off with pay including travelling 
time up to the maximum annual amount allowed 
to an officer in the metropolitan area. 

(e) Officers shall be granted sufficient time off with 
pay to travel to and sit for the examinations of any 
approved course of study. 

(f) In every case the approval of time off to attend 
lectures and tutorials will be subject to: 

(i) departmental convenience; 
(ii) the course being undertaken on a part-time 

basis; 
(iii) officers undertaking an acceptable formal 

study load in their own time; 
(iv) officers making satisfactory progress with 

their studies; and 
(v) the course being relevant to the officer's 

career in the Service and being of value to the 
State. 

(g) A service agreement or bond will not be required. 
(2) Payment of Fees 

(a) Departments are to meet the payment of higher 
education administrative charges for cadets and 
trainees who, as a condition of their employment, 
are required to undertake studies at a University 
or College of Advanced Education. Officers who 
of their own volition attend such institutions to 
gain higher qualifications will be responsible for 
die payment of fees. 

(b) This assistance does not include the cost of text 
books or Guild and Society fees. 

(c) An officer who is required to repeat a full 
academic year of the course will be responsible for 
payment of the higher education fees for that 
particular year. 

(3) Approved Courses 
(a) (i) First degree courses at the University of 

Western Australia, Murdoch University and 
Curtin University of Technology. 

(ii) First degree or Associate Diploma courses at 
a college of advanced education. 
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(iii) Diploma courses at Technical and Further 
Education (TAPE). 

(iv) Two year full time Certificate courses at 
(TAPE). 

(v) Courses recognised by the National Author- 
ity for the Accreditation of Translators and 
Interpreters (NAATI) in a language relevant 
to the needs of the Public Sector. Further 
information on levels of accreditation and 
language study options is contained in the 
Public Service Commission's "Public Sector 
Language Services Strategy" document. 

(b) Except as outlined in paragraph (3)(d) of this 
clause, officers are not eligible for study assis- 
tance if they already possess one of the qualifica- 
tions specified in subparagraphs (3)(a)(i) and 
(3)(a)(ii) of this clause. 

(c) An officer who has completed a Diploma through 
TAPE is eligible for study assistance to undertake 
a degree course at any of the tertiary institutions 
listed in subparagraph (3)(a)(i) or (3)(a)(ii) of this 
clause. An officer who has completed a two year 
full time Certificate through TAPE is eligible for 
study assistance to undertake a Diploma course 
specified in subclause (3)(a)(iii)) or a degree or 
Associate Diploma course specified in subpara- 
graph (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications in- 
cluding second or higher degrees may be granted 
in special cases such as a graduate embarking on 
a post-graduate Diploma in Administration or a 
Masters Degree in Business Administration or a 
higher degree in a specialist area of benefit to the 
Service as well as the officer. 

(4) (a) An acceptable part-time study load should be 
regarded as not less than five hours per week of 
formal tuition with at least half of the total formal 
study commitment being undertaken in the offi- 
cer's own time, except in special cases such as 
where the officer is in the final year of study and 
requires less time to complete the course, or the 
officer is undertaking the recommended part-time 
year or stage and this does not entail five hours 
formal study. 

(b) A first degree or Associate Diploma course does 
not include the continuation of a degree or 
Associate Diploma towards a higher post graduate 
qualification. 

(c) In cases where officers are studying subjects 
which require fortnightly classes the weekly study 
load should be calculated by averaging over two 
weeks the total fortnightly commitment. 

(d) In departments which are operating on flexi-time, 
time spent attending or travelling to or from 
formal classes for approved courses between 8.15 
am and 4.30 pm, less the usual lunch break, and 
for which "time off" would usually be granted, 
is to be counted as credit time for the purpose of 
calculating total hours worked per week. 

(e) Travelling time returning home after lectures or 
tutorials is to be calculated as the excess time 
taken to travel home from such classes, compared 
with the time usually taken to travel home from 
the officer's normal place of work. 

(f) An officer shall not be granted more than 5 hours 
time off with pay per week except in exceptional 
circumstances where the chief executive officer 
may decide otherwise. 

(g) Time off with pay for those who have failed a unit 
or units may be considered for one repeat year 
only. 

(5) Subject to the provisions of subclause (6) of this 
clause, the chief executive officer may grant an officer full 
time study leave with pay to undertake: 

(a) Post graduate degree studies at Australian or 
overseas tertiary education institutions; or 

(b) Study tours involving observations and/or investi- 
gations; or 

(c) A combination of post graduate studies and study 
tour. 

(6) Applications for full time study leave with pay are to 
be considered on their merits and may be granted provided 
that the following conditions are met: 

(a) The course or a similar course is not available 
locally. Where the course of study is available 
locally, applications are to be considered in 
accordance with the provisions of subclause (1) to 
(5) of this Clause and Clause 24.—Leave Without 
Pay of this Award. 

(b) It must be a highly specialised course with direct 
relevance to the officer's profession. 

(c) It must be highly relevant to the department's 
corporate strategies and goals. 

(d) The expertise or specialisation offered by the 
course of study should not already be available 
through other officers employed within the depart- 
ment. 

(e) If the applicant was previously granted study 
leave, studies must have been successfully com- 
pleted at that time. Where an officer is still under 
a bond, this does not preclude approval being 
granted to take further study leave if all the 
necessary criteria are met. 

(f) A temporary officer may not be granted study 
leave with pay for any period beyond that officer's 
approved period of engagement. 

(7) Full time study leave with pay may be approved for 
more than 12 months subject to a yearly review of 
satisfactory performance. 

(8) Where an outside award is granted and the studies to 
be undertaken are considered highly desirable by a 
department, financial assistance to die extent of the 
difference between the officer's normal salary and the value 
of the award may be considered. Where no outside award 
is granted and where a request meets all the necessary 
criteria then part or full payment of salary may be approved 
at the discretion of the chief executive officer. 

(9) The Commissioner supports recipients of coveted 
awards and fellowships by providing study leave with pay. 
Recipients normally receive as part of the award or 
fellowship; return airfares, payment of fees, allowance for 
books, accommodation or a contribution towards accommo- 
dation. 

(10) Where recipients are in receipt of a living allowance, 
this amount should be deducted from the officer's salary for 
that period. 

(11) Where the chief executive officer approves full time 
study leave with pay the actual salary contribution forms 
part of the department's approved average staffing level 
funding allocation. Departments should bear this in mind if 
considering temporary relief. 

(12) Where study leave with pay is approved and the 
department also supports the payment of transit costs and/or 
an accommodation allowance, approval for the transit and 
accommodation costs is required as follows: 

Interstate—Ministerial approval 
Overseas—Premier's approval 

(13) Where officers travelling overseas at their own 
expense wish to participate in a study tour or convention 
whilst on tour, study leave with pay may be approved by the 
chief executive officer together with some local transit and 
accommodation expenses providing it meets the require- 
ments of subclause (6) of this clause. Each case is to be 
considered on its merits. 

(14) The period of full time study leave with pay is 
accepted as qualifying service for leave entitlements and 



other privileges and conditions of service prescribed for 
officers under this Award. 

26.—Short Leave. 
(1) (a) A chief executive officer may, upon sufficient 

cause being shown, grant an officer short leave on 
full pay not exceeding 15 consecutive working 
hours, but any leave granted under the provisions 
of this clause shall not exceed, in the aggregate, 
22!/2 hours in any one calendar year. 

(b) The provisions of this clause also apply to any 
temporary officer who has completed at least 12 
months of continuous service in the Public Service 
in a temporary capacity. 

(c) Part-time officers are eligible for short leave in 
accordance with this clause, on a pro rata basis 
calculated in accordance with the following 
formula: 
hours worked per fortnight 22.5 hours 

75 1 
(d) An officer employed on a fixed term contract of 

more than twelve months shall be eligible for short 
leave in accordance with this clause, and an officer 
employed on a fixed term contract of less than 
twelve months shall be eligible for pro rata short 
leave in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, officers 
located outside a radius of fifty (50) kilometres from the 
Perth Railway Station shall be allowed Short Leave where 
pressing personal matters can only be dealt with within the 
required hours of duty. 

27.—Leave to Attend Association Business. 
(1) The chief executive officer shall grant paid leave at 

the ordinary rate of pay during normal working hours to an 
officer: 

(a) who is required to give evidence before any 
Industrial Tribunal; 

(b) who as a union-nominated representative is 
required to attend negotiations and/or conferences 
between the union and the department; 

(c) when prior agreement between the union and the 
department has been reached for the officer to 
attend official union meetings preliminary to 
negotiations or industrial hearings; and 

(d) who as a union-nominated representative is 
required to attend joint union/management con- 
sultative committees or working parties. 

(2) The granting of leave is subject to departmental 
convenience and shall only be approved: 

(a) where reasonable notice is given for the applica- 
tion for leave; 

(b) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; and 

(c) for those officers whose attendance is essential. 
(3) The employer shall not be liable for any expenses 

associated with an officer attending to union business. 
(4) Leave of absence granted under this clause shall 

include any necessary travelling time in normal working 
hours. 

(5) An officer shall not be entitled to paid leave to attend 
to union business other than as prescribed by this Clause. 

(6) The provisions of the Clause shall not apply to: 
(a) special arrangements made with the union which 

provide for unpaid leave for officers to conduct 
union business; 

(b) when an officer is absent from work without the 
approval of the chief executive officer; and 

(c) casual officers. 

28.—Trade Union Training Leave. 
(1) Subject to departmental convenience, paid leave of 

absence shall be granted by the chief executive officer to 
officers who are nominated by their union to attend short 
courses or seminars as from time to time approved by 
agreement between the Department of Productivity and 
Labour Relations, chief executive officer and the relevant 
union. 

(2) An officer shall be granted up to a maximum of five 
(5) days paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the 
total leave being granted in that year and in the subsequent 
year does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, 
penalty rates or overtime. 

(b) Where a Public Holiday, Public Service Holiday 
or rostered day off falls during the duration of a 
course, a day off in lieu of that day will not be 
granted. 

(c) Subject to paragraph (3)(a) of this clause, shift 
workers attending a course shall be deemed to 
have worked the shifts they would have worked 
had leave not been taken to attend the course. 

(d) Part-time officers shall receive the same entitle- 
ment as full time officers, but payment shall only 
be made for those hours that would normally have 
been worked but for the leave. 

(4) (a) Any application by an officer shall be submitted 
to the employer for approval at least four weeks 
before the commencement of the course unless the 
chief executive office agrees otherwise. 

(b) All applications for leave shall be accompanied by 
a statement from the union indicating that the 
officer has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(5) A qualifying period of twelve months service shall be 
served before an officer is eligible to attend courses or 
seminars of more than a half day duration. The chief 
executive officer may, where special circumstances exist, 
approve an application to attend a course or seminar where 
an officer has less than twelve months service. 

(6) (a) The department shall not be liable for any 
expenses associated with an officer's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

29.—Leave for Training with Defence Force Reserves. 
(1) Subject to departmental convenience, leave of absence 

may be granted by the chief executive officer to an officer 
who is a volunteer member of the Defence Force Reserves 
or the Cadet Force for the purpose of attending a training 
camp, school, class or course of instruction subject to the 
conditions set out hereunder. 

(a) Application for leave of absence for the above 
reasons, shall, in all cases, be accompanied by 
evidence of the necessity for attendance. At the 
expiration of the leave of absence granted, the 
officer shall furnish a certificate of attendance to 
the chief executive officer. 

(b) An officer who is a member of the Defence Force 
Reserves and the Cadet Force may only be granted 
leave for attendance at one camp of continuous 
training and one additional special school, class or 
course of instruction in the 12 month period. 

(c) On written application, an officer shall be paid 
salary in advance when proceeding on such leave. 
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(2) Attendance at a Camp for Annual Continuous 
Obligatory Training 

(a) An officer may be granted leave for a period not 
exceeding 75 hours on full pay in any period of 
twelve months commencing on July 1, in each 
year. 

(b) If the Officer-in-Charge of a military unit certifies 
that it is essential for an officer to be at the camp 
in an advance or rear party, a maximum of 30 extra 
hours on full pay may be granted in the twelve 
month period. 

(3) Attendance at One Special School, Class or Course of 
Instruction 

(a) In addition to the leave granted under subclause 
(2) of this clause a period not to exceed sixteen 
calendar days in any period of twelve months 
commencing on July 1, in each year may be 
granted by the chief executive officer, provided 
the chief executive officer is satisfied that the 
leave required is for a special purpose, and not for 
a further routine camp. 

(b) In this circumstance, an officer may elect to utilise 
annual leave credits. However, if the leave is not 
taken from annual leave, salary during the period 
shall be at the rate of the difference between the 
normal remuneration of the officer as a public 
servant and the defence force payments to which 
the officer is entitled if such payments do not 
exceed normal salary. In calculating the pay 
differential, pay for Saturdays, Sundays, Public 
Holidays and Public Service Holidays and special 
rostered days off is to be excluded, and no account 
is to be taken of the value of any board or lodging 
provided for the officer. 

(c) Leave without pay shall be granted if the defence 
force payments exceed the normal pay of the 
officer. 

(4) The provisions of this clause do not apply to casual 
officers. 

(5) Part-time officers shall receive the same entitlement 
as full time officers, but payment shall only be made for 
those hours that would normally have been worked but for 
the leave. 

30.—Camping Allowance. 
(1) For the purposes of this clause the following 

expressions shall have the following meaning: 
"Camp of a permanent nature" means single room 

accommodation in skid mounted or mobile type units, 
caravans, or barrack type accommodation where the 
following are provided in the camp— 

— Water is freely available; 
— Ablutions including a toilet, shower or bath and, 

laundry facilities; 
— Hot water system; 
— A kitchen, including a stove and table and chairs, 

except in the case of a caravan equipped with its 
cooking and messing facilities; 

— An electricity or power supply, and 
— Beds and mattresses except in the case of caravans 

containing sleeping accommodation. 
For the purpose of this definition caravans located in 

caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent nature. 

"House" means a house, duplex or cottage including 
transportable type accommodation which are self contained 
and in which the facilities prescribed for "camp of a 
permanent nature" are provided. 

' 'Other than a permanent camp'' means a camp where any 
of the above are not provided. 

(2) An officer, who is stationed in a camp of a permanent 
nature, shall be paid the appropriate allowance prescribed 
by Item (1) or Item (2) of Schedule C for each day spent 
camping. 

(3) An officer who is stationed in a camp—other than a 
permanent camp—or is required to camp out, shall be paid 
the appropriate allowance prescribed by Item (3) or Item (4) 
of Schedule C.—Camping Allowance for each day spent 
camping. 

(4) Officers who occupy a house shall not be entitled to 
allowances prescribed by this Clause. 

(5) Officers accommodated at a government institution, 
hostel or similar establishment shall not be entitled to 
allowances prescribed by this clause. 

(6) Where an officer is provided with food and/or meals 
by the department free of charge, then the officer shall only 
be entitled to receive half the appropriate allowance to 
which the officer would otherwise be entitled for each day 
spent camping. 

(7) (a) An officer shall not be entitled to receive an 
allowance under this Award for periods in excess 
of 91 consecutive days unless the Chief Executive 
Officer otherwise determines. Provided that where 
an officer is reimbursed under the provisions of 
Clause 42.—^Travelling Allowance of this award, 
then such periods shall be included for the 
purposes of determining the 91 consecutive days. 

(b) The Commissioner in reviewing any claim under 
this subclause may determine an allowance other 
than what is contained in this clause. 

(8) When camping, an officer shall be paid the allowance 
on Saturdays and Sundays if available for work immediately 
preceding and succeeding such days and no deduction shall 
be made under these circumstances when an officer does not 
spend the whole or part of the weekend in camp, unless the 
officer is reimbursed under the provisions of Clause 
42.—Travelling Allowance of this award. 

(9) This clause shall be read in conjunction with Clauses 
38.—Relieving Allowance, 41.—Transfer Allowance and 
42.—Travelling Allowance of this Award for the purpose 
of paying allowances, and camping allowance shall not be 
paid for any period in respect of which travelling, transfer 
or relieving allowances are paid. Where portions of a day 
are spent camping, the formula contained in Clause 
42.—Travelling Allowance of this Award shall be used for 
calculating the portion of the allowance to be paid for that 
day. 

For the purposes of this subclause arrival at headquarters 
shall mean the time of actual arrival at camp. Departure from 
headquarters shall mean the time of actual departure from 
camp or the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the latter. 

(10) Officers in receipt of an allowance under this clause 
shall not be entitled to receive the incidental allowance 
prescribed by Clause 42.—Travelling Allowance of this 
Award. 

(11) Whenever an officer provided with a caravan is 
obliged to park the caravan in a caravan park he or she shall 
be reimbursed the rental charges paid to the authority 
controlling the caravan park, in addition to the payment of 
camping allowance. 

(12) Where an officer, who is not supplied with camping 
equipment by the department, hires such equipment as is 
reasonable and necessary, he or she shall be reimbursed such 
hire charges, in addition to the payment of camping 
allowances. 

31.—District Allowance. 
(1) For the purposes of this clause the following terms 

shdl have the following meanings: 
"Dependant" in relation to an officer means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the officer for their main support; 

who does not receive a district or location allowance 
of any kind. 



"Partial dependant" in relation to an officer (for the 
purpose of district allowance) means: 

(c) a spouse; or 
(d) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the officer for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an officer without 
dependants under any award, agreement or other 
provision regulating die employment of the partial 
dependant. 

"Spouse" means an officer's spouse including 
defacto spouse. 

(2) Boundaries 
For the purpose of Schedule D.—^District Allowance of 

this Award, the boundaries of the various districts shall be 
as described hereunder and as delineated on the plan in 
Schedule D.—District Allowance to this Award. 

District: 
(i) The area within a line commencing on the coast; 

thence east along lat 28 to a point north of 
Tallering Peak, thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of lat 32 and long 119; thence south along long 
119 to coast. 

(ii) That area within a line commencing on the south 
coast at long 119 then east along the coast to long 
123; then north along long 123 to a point on lat 
30; thence west along lat 30 to the boundaiy of No 
1 District. 

(iii) The area within a line commencing on the coast 
at lat 26; thence along lat 26 to long 123; thence 
sough along long 123 to the boundary of No 2 
District. 

(iv) The area within a line commencing on the coast 
at lat 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to long 123 thence north to the intersection 
of lat 26; thence west along lat 26 to the coast. 

(v) That area of the State situated between the lat 24 
and a line running east from Camot Bay to the 
Northern Territory Border. 

(vi) That area of the State north of a line running east 
from Camot Bay to the Northern Territory Border. 

(3) (a) An officer shall be paid a district allowance at the 
standard rate prescribed in Column II of Schedule 
D.—District Allowance of this Award, for the 
district in which the officer's headquarters is 
located. Provided that where the officer's head- 
quarters is situated in a town or place specified in 
Column III of Schedule D.—District Allowance 
of this award, the officer shall be paid a district 
allowance at the rate appropriate to that town or 
place as prescribed in Column IV of the said 
schedule. 

(b) An officer who has a dependant shall be paid 
double the district allowance prescribed by para- 
graph (3)(a) of this clause for the district, town, 
or place in which the officer's headquarters is 
located. 

(c) Where an officer has a partial dependant the total 
district allowance payable to the officer shall be 
the district allowance prescribed by paragraph 
(3)(a) of this clause plus an allowance equivalent 
to the difference between the rate of district or 
location allowance the partial dependant receives 
and the rate of district or location allowance the 
partial dependant would receive if he or she was 
employed in a full time capacity under the Award, 
Agreement or other provision regulating the 
employment of the partial dependant. 

(d) When an officer is on approved annual recrea- 
tional leave, the officer shall for the period of such 

leave, be paid the district allowance to which he 
or she would ordinarily be entitled. 

(e) When an officer is on long service leave or other 
approved leave with pay (other than annual 
recreational leave), the officer shall only be paid 
district allowance for the period of such leave if 
the officer, dependant/s or partial dependant/s 
remain in the district in which the officer's 
headquarters are situated. 

(f) When an officer leaves his or her district on duty, 
payment of any district allowance to which the 
officer would ordinarily be entitled shall cease 
after the expiration of two weeks unless the 
officer's dependant/s or partial dependant/s re- 
main in the district or as otherwise approved by 
the Chief Executive Officer. 

(g) Except as provided in paragraph (3)(f) of this 
clause, a district allowance shall be paid to any 
officer ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or 
relieving expenses or camping allowance. 

(h) Where an officer whose headquarters is located in 
a district in respect of which no allowance is 
prescribed in Schedule D.—District Allowance of 
this Award, is required to travel or temporarily 
reside for any period in excess of one month in any 
district or districts in respect of which such 
allowance is so payable, then notwithstanding the 
officer's entitlement to any such allowance pro- 
vided by Clause 30.—Camping Allowance, 
Clause 38.—Relieving Allowance, Clause 40.— 
Sea Going Allowance and Clause 42.—Travelling 
Allowance of this award the officer shall be paid 
for the whole of such a period a district allowance 
at the appropriate rate prescribed by paragraphs 
(3)(a), (3)(b) or (3)(c) of this clause, for the district 
in which the officer spends the greater period of 
time. 

(i) When an officer is provided with free board and 
lodging by the employer or a public authority the 
allowance shall be reduced to two-thirds of the 
allowance the officer would ordinarily be entitled 
to under this clause. 

(4) Part Time Officers 
An officer who is employed on a part time basis shall be 

paid a proportion of the appropriate district allowance 
payable in accordance with the following formula: 

Hours worked per Appropriate District 
fortnight Allowance 
  x   

75 1 
(5) Adjustment of Rates 
The rates expressed in Schedule D.—District Allowance 

of this Award shall be adjusted administratively every 
twelve (12) months, effective from the first pay period to 
commence on or after the first day of July in each year, in 
accordance with the official Consumer Price Index (CPI) for 
Perth, as published for the preceding 12 months at the end 
of the March quarter by the Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the (CPI) for 
the March 1992 quarter shall be discounted by 1.03%. 

The rates agreed, in accordance with the above formula, 
by the parties shall then be lodged with the Registrar of the 
Western Australian Industrial Relations Commission. 

32.—^Disturbance Allowance. 
(1) Where an officer is transferred and incurs expenses in 

the areas referred to in subclause (2) of this clause as a result 
of that transfer then the officer shall be granted a disturbance 
allowance and shall be reimbursed by the department the 
actual expenditure incurred upon production of receipts or 
such other evidence as may be required. 

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the 

officer's new residence provided that the cost of 
telephone installation shall be reimbursed only 
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where a telephone was installed at the officer's 
former residence including departmental accom- 
modation. 

(b) Costs incurred with the connection or reconnec- 
tion of services to the officer's household includ- 
ing departmental accommodation for water, gas or 
electricity. 

33.—Diving Allowance. 
(1) An officer who undertakes diving as part of his or her 

official duties or as a special duty which is sanctioned by 
the Chief Executive Officer of his or her department shall 
be paid an allowance as prescribed in Schedule K.—Diving, 
Flying and Seagoing Allowance for such diving. This 
allowance shall be in addition to any other payment for 
duties performed. 

Provided that such allowance shall be paid only to an 
officer engaged ondiving when self-contained underwater 
breathing apparatus or deep sea diving equipment is used. 

34.—Flying Allowance. 
An officer who in the course of his or her official duties 

is required to fly in an aircraft other than those used in public 
air services, shall be paid an allowance as prescribed in 
Schedule K.—Diving, Flying and Seagoing Allowance for 
the following duties: 

(a) Observation and photographic duties. 
(b) Cloud seeding and fire bombing duties, observa- 

tion and photographic duties involving operations 
at heights of less than 304 metres or in unpressur- 
ised aircraft at heights of more than 3,048 metres. 

(c) When required to fly in a helicopter on stock 
surveillance including vermin shoot. 

35.—Motor Vehicle Allowance. 
For the purposes of this clause the following expressions 

shall have the following meanings: 
(1) (a) "A year" means 12 months commencing on the 

1 st day of July and ending on the 30th day of June 
next following. 

(b) "Metropolitan area" means that area within a 
radius of 50 kilometres from the Perth City 
Railway Station. 

(c) "South West land division" means the South 
West land division as defined by section 28 of the 
Land Act 1933-1972 excluding the area contained 
within the metropolitan area. 

(d) "Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the metropolitan 
area and the South West land division. 

(e) "Term of Employment" means a requirement 
made known to the officer at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to 
the officer contained in the offer for the position 
or oral communication at interview by an inter- 
viewing officer and such requirement is accepted 
by the officer either in writing or orally. 

(f) "Qualifying Service" shall include all service in 
positions where there is a requirement as a term 
of employment to supply and maintain a motor 
vehicle for use on official business but shall 
exclude all absences which effect entitlements as 
provided by the schedule attached to Public 
Service Board Administrative Instruction 610. 

(2) Allowance for Officers required to supply and 
maintain a vehicle as a term of employment: 

(a) An officer who is required to supply and maintain 
a motor vehicle for use when travelling on official 
business as a term of employment shall be 
reimbursed in accordance with the appropriate 
rates set out in Schedule E.—Motor Vehicle 
Allowance for journeys travelled on official 
business and approved by the Chief Executive 
Officer. 

(b) An officer who is reimbursed under the provisions 
of paragraph (2)(a) will also be subject to the 
following conditions:— 

(i) For the purposes of subclause (2) an officer 
shall be reimbursed with the appropriate rates 
set out in Schedule E.—Motor Vehicle 
Allowance for the distance travelled from the 
officer's residence to the place of duty and 
for the return distance travelled from place of 
duty to residence except on a day where the 
officer travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day. 

(ii) Where an officer in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropri- 
ate rate applicable to each of the areas 
traversed as set out in Schedule E.—Motor 
Vehicle Allowance 

(iii) Where an officer does not travel in excess of 
4,000 kOometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the officer 
provided that where the officer has less than 
12 months qualifying service in the year then 
the 4,000 kilometre distance will be reduced 
on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time officer is eligible for the 
payment of an allowance under subparagraph 
(iii) of this subclause such allowance shall be 
calculated on the proportion of total hours 
worked in that year by the officer to the 
annual standard hours had the officer been 
employed on a full time basis for the year. 

(v) An officer who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of his/her vehicle being stolen, 
consumed by fire, or suffering a major and 
unforeseen mechanical breakdown or acci- 
dent, in which case all entitlement to reim- 
bursement ceases while the officer is unable 
to provide the motor vehicle or a replace- 
ment. 

(vi) The Chief Executive Officer may elect to 
waive the requirement that an officer supply 
and maintain a motor vehicle for use on 
official business, but three months written 
notice of the intention so to do shall be given 
to the officer concerned. 

(3) Allowance for officers relieving officers subject to 
subclause (2) of this clause 

(a) An officer not required to supply and maintain a 
motor vehicle as a term of employment who is 
required to relieve an officer required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Schedule E.—Motor Vehicle Allowance 
for all journeys travelled on official business and 
approved by the Chief Executive Officer where 
the officer is required to use his/her vehicle on 
official business whilst carrying out the relief 
duties. 

(b) For the purposes of paragraph (3)(a) of this clause 
an officer shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Schedule E.—Motor Vehicle Allowance 
for the distance travelled from the officer's 
residence to place of duty and the return distance 
travelled from place of duty to residence except 
on a day where the officer travels direct from 
residence to headquarters and return and is not 
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required to use the vehicle on official business 
during the day. 

(c) Where an officer in the course of a journey travels 
through two or more separate areas, reimburse- 
ment shall be made at the appropriate rate 
applicable to each of the areas traversed as set out 
in Schedule E.—Motor Vehicle Allowance 

(d) For the purpose of this subclause the allowance 
provided in subparagraphs (2)(b)(iii) and (iv) of 
this clause shall not apply. 

(4) Allowance for other officers using vehicle on official 
business. 

(a) An officer who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the Chief Executive Officer 
voluntarily consents to use the vehicle shall for 
journeys travelled on official business approved 
by the Chief Executive Officer be reimbursed all 
expenses incurred in accordance with the appro- 
priate rates set out in Schedule F.—Motor Vehicle 
Allowance and Schedule G.—Motor Cycle Al- 
lowance 

(b) For the purpose of paragraph (4)(a) of this clause 
an officer shall not be entitled to reimbursement 
for any expenses incurred in respect to the 
distance between the officer's residence and 
headquarters and the return distance from head- 
quarters to residence. 

(c) Where an officer in the course of a journey travels 
through two or more separate areas, reimburse- 
ment shall be made at the appropriate rate if 
applicable to each of the areas traversed as set out 
in Schedule F.—Motor Vehicle Alowance. 

(5) Alowance for towing Departmental caravan or trailer. 
In cases where officers are required to tow departmental 

caravans on official business, the additional rate shall be 
three cents per kilometre. When departmental trailers are 
towed on official business the additional rate shall be two 
cents per kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5.—Term of 

Award of this Award where the cost of vehicles and petrol 
increase or decrease such that a corresponding increase or 
decrease in the allowance provided for a vehicle over 160Qcc 
in the metropolitan area would amount to 0.1 of a cent or 
greater then the parties agree that the allowance shall be 
increased or decreased accordingly. 

36.—Property Alowance. 
(1) For the purposes of this clause the following 

expressions shall have the following meanings: 
(a) "Agent" means a person carrying on business as 

an estate agent in a State or Territory of the 
Commonwealth, being, in a case where the law of 
that State or Territory provides for the registration 
or licensing of persons who carry on such a 
business, a person duly registered or licensed 
under that law. 

(b) "Dependant" in relation to an officer means: 
(i) spouse including defacto spouse; 

(ii) child/children; or 
(iii) other dependant family; 

who resides with the officer and who relies on 
the officer for support. 

(c) "Expenses" in relation to an officer means all 
costs incurred by the officer in the following 
areas: 

(i) Legal fees in accordance with the Solicitor's 
Remuneration Order, 1976 as amended and 
varied, duly paid to a solicitor or in lieu 
thereof fees charged by a settlement agent for 
professional costs incurred in respect of the 
sale or purchase, the maximum fee to be 

claimed shall be as set out under item 8 of 
the above order. 

(ii) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(iii) Real Estate Agent's Commission in accor- 
dance with that fixed by the Real Estate and 
Business Agents Supervisory Board, acting 
under Section 61 of the Real Estate and 
Business Agents Act 1978, duly paid to an 
agent for services rendered in the course of 
and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty 
percent (50%) as set out under Items 1 or 
2—Sales by Private Treaty or Items 1 or 
2—Sales by Auction of the Maximum Remu- 
neration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the 

officer performing duties of a like nature and 
for the same purpose in another State or 
Territory of the Commonwealth. 

(vi) Expenses relating to the execution or dis- 
charge of a first mortgage. 

(vii) The amount of expenses reasonably incurred 
by the officer in advertising the residence for 
sale, 

(d) "Locality" in relation to an officer means: 
(i) Within the metropolitan area, that area within 

a radius of fifty (50) kilometres from the 
Perth City Railway Station, and 

(ii) Outside the metropolitan area, that area 
within a radius of fifty (50) kilometres from 
an officer's headquarters when they are 
situated outside of the metropolitan area. 

(e) "Property" shall mean a residence as defined in 
this clause including a block of land purchased for 
the purpose of erecting a residence thereon to the 
extent that it represents a normal urban block of 
land for the particular locality. 

(f) "Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement 
including dwelling house, and the surrounding 
land, exclusive of any other commercial property, 
as would represent a normal urban block of land 
for the particular locality. 

(g) "Settlement Agent" means a person carrying on 
business as settlement agent in a State or Territory 
of the Commonwealth, being, in a case where the 
law of that State or Territory provides for the 
registration or licensing of persons who carry on 
such a business, a person duly registered or 
licensed under the law. 

(2) When an officer is transferred from one locality to 
another in the public interest or in the ordinary course of 
promotion or transfer, or on account of illness due to causes 
over which the officer has no control, the officer shall be 
entitled to be paid a property allowance for reimbursement 
of expenses incurred by the officer— 

(a) In the sale of residence in the officer's former 
locality, which, at the date on which the officer 
received notice of transfer to a new locality:— 

(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract 

of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's 

own permanent occupation, on completion of 
construction; and 

(b) In the purchase of a residence or land for the 
purpose of erecting a residence thereon for the 
officer's own permanent occupation in the new 
locality. 
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(3) An officer shall be reimbursed such following 
expenses as are incurred in relation to the sale of a residence: 

(a) If the officer engaged an agent to sell the residence 
on the officer's behalf—50 percent of the amount 
of the commission paid to the agent in respect of 
the sale of the residence: 

(b) if a solicitor was engaged to act for the officer in 
connection with the sale of the residence—the 
amount of the professional costs and disburse- 
ments necessarily incurred and paid to the 
solicitor in respect of the sale of the residence; 

(c) if the land on which the residence is created was 
subject to a first mortgage and that mortgage was 
discharged on the sale, then an officer shall, if, in 
a case where a solicitor acted for the mortgagee 
in respect of the discharge of the mortgage and the 
officer is required to pay the amount of profes- 
sional costs and disbursements necessarily in- 
curred by the mortgagee in respect of the 
discharge of the mortgage—the amount so paid by 
the officer; 

(d) if the officer did not engage an agent to sell the 
residence on his or her behalf—the amount of the 
expenses reasonably incurred by the officer in 
advertising the residence for sale. 

(4) An officer shall be reimbursed such following 
expenses as are incurred in relation to the purchase of a 
residence: 

(a) if a solicitor or settlement agent was engaged to 
act for the officer in connection with the purchase 
of the residence—the amount of the professional 
costs and disbursements necessarily incurred are 
paid to the solicitor or settlement agent in respect 
of the purchase of the residence; 

(b) if the officer mortgaged the land on which the 
residence was erected in conjunction with the 
purchase of the residence, then an officer shall, if, 
in a case where a solicitor acted for the mortgagee 
and the officer is required to pay and has paid the 
amount of the professional costs and disburse- 
ments (including valuation fees but not a procura- 
tion fee payable in connection with the mortgage) 
necessarily incurred by the mortgagee in respect 
of the mortgage—the amount so paid by the 
officer; 

(c) if the officer did not engage a solicitor or 
settlement agent to act for the officer in connec- 
tion with the purchase or such a mortgage—the 
amount of the expenses reasonably incurred by the 
officer in connection with the purchase or the 
mortgage, as the case may be, other than a 
procuration fee paid by the officer in connection 
with the mortgage. 

(5) An officer is not entitled to be paid a property 
allowance under paragraph (2)(b) of this clause unless the 
officer is entitled to be paid a property allowance under 
paragraph (2)(a) of this clause, provided that the Chief 
Executive Officer may approve the payment of a property 
allowance under paragraph (2)(b) of this clause to an officer 
who is not entitled to be paid a property allowance under 
paragraph (2)(a) of this clause if the Chief Executive Officer 
is satisfied that it was necessary for the officer to purchase 
a residence or land for the purpose of erecting a residence 
thereon in the officer's new locality because of the officer's 
transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the 
ownership, sale or purchase is carried out on behalf of an 
officer who owns solely, jointly or in common with:— 

(a) the officer's spouse, or 
(b) a dependant relative, or 
(c) the officer's spouse and a dependant relative. 

(7) Where an officer sells or purchases a residence jointly 
or in common with another person—not being a person 
referred to in subclause (6) of this clause the officer shall 
be paid only the proportion of the expenses for which the 
officer is responsible. 

(8) An application by an officer for a property allowance 
shall be accompanied by evidence of the payment by the 
officer of the expenses, being evidence that is satisfactory 
to the Chief Executive Officer. 

(9) Notwithstanding the foregoing provisions, an officer 
is not entitled to the payment of a property allowance— 

(a) In respect of a sale or purchase prescribed in 
subclause (2) of this clause which is effected— 

(i) more than twelve months after the date on 
which the officer took up duty in the new 
locality; or 

(ii) after the date on which the office received 
notification of being transferred back to the 
former locality; 

Provided that the Chief Executive Officer may, 
in exceptional circumstances, grant an extension 
of time for such period as is deemed reasonable. 

(b) Where the officer is transferred from one locality 
to another solely at the officer's own request or on 
account of misconduct. 

37.—Protective Clothing Allowance. 
An officer engaged on work which requires the provision 

of protective clothing shall be: 
(a) Provided with the requisite protective clothing, 

with the laundering costs for such protective 
clothing being at the expense of the department; 
or 

(b) Provided with an annual allowance, as agreed 
between the Association and the Commissioner, 
which shall incorporate the cost of purchase and 
laundry of the requisite protective clothing. 

Provided that nothing contained in this clause shall affect 
the obligations of the department to provide clothing 
pursuant to the Occupational Health, Safety and Welfare Act 
1984. 

38.—Relieving Allowance. 
An officer who is required to take up duty away from 

headquarters on relief duty or to perform special duty, and 
necessarily resides temporarily away from the officer's 
usual place of residence shall be reimbursed reasonable 
expenses on the following basis:— 

(1) Where the officer:— 
is supplied with accommodation and meals free 

of charge, or 
is accommodated at a government institution, 

hostel or similar establishment and supplied with 
meals, 

reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (1), (2) or (3) 
of Schedule I.—^Travelling, Transfer and Reliev- 
ing Allowance. 

(2) Where officers are fully responsible for their own 
accommodation, meals and incidental expenses and hotel or 
motel accommodation is utilised:— 

(a) For the first forty-two (42) days after arrival at the 
new locality reimbursement shall be in accordance 
with the rates prescribed in Column A, Items (4) 
to (8) of Schedule I.—^Travelling, Transfer and 
Relieving Allowance. 

(b) For periods in excess of forty-two (42) days after 
arrival in the new locality reimbursement shall be 
in accordance with the rates prescribed in Column 
B, Items (4) to (8) of Schedule I.—Travelling, 
Transfer and Relieving Allowance for officers 
with dependants or Column C, Items (4) to (8) of 
Schedule I.—^Travelling, Transfer and Relieving 
Allowance for other officers: Provided that the 
period of reimbursement under this subclause 
shall not exceed forty-nine (49) days without the 
approval of the Chief Executive Officer. 

(3) Where officers are fully responsible for their own 
accommodation, meal and incidental expenses and other 
than hotel or motel accommodation is utilised reimburse- 
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ment shall be in accordance with the rates prescribed in 
Column A, Items (9), (10) or (11) of Schedule I.— 
Travelling, Transfer and Relieving Allowance. 

(4) If an officer whose normal duties do not involve camp 
accommodation is required to relieve or perform special 
duty resulting in a stay at a camp, the officer shall be paid 
camping allowance for the duration of the period spent in 
camp, and in addition, shall be paid a lump sum of $105.00 
to cover incidental personal expenses: Provided that an 
officer shall receive no more than one lump sum $105.00 
in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended 
should an officer become ill whilst on relief duty, provided 
leave for the period of such illness is approved in accordance 
with the provisions of this Award and the officer continues 
to incur accommodation, meal and incidental expenses. 

(6) When an officer who is required to relieve or perform 
special duties in accordance with the preamble of this clause 
is authorised by the Chief Executive Officer to travel to the 
new locality in the officer's own motor vehicle, reimburse- 
ment for the return journey shall be as follows:— 

(a) Where the officer will be required to maintain a 
motor vehicle for the performance of the relieving 
or special duties, reimbursement shall be in 
accordance with the appropriate rate prescribed by 
subclause (3) of Clause 35.—Motor Vehicle 
Allowance of this award. 

(b) Where the officer will not be required to maintain 
a motor vehicle for the performance of the 
relieving or special duties reimbursement shall be 
on the basis of one half (1/2) of the appropriate 
rate prescribed by subclause (3) of clause 35.— 
Motor Vehicle Allowance of this award. Provided 
that the maximum amount of reimbursement shall 
not exceed the cost of the fare by public 
conveyance which otherwise would Ik utilised for 
such return journey. 

(7) Where it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred, an appropriate rate of reimbursement shall 
be determined by the Chief Executive Officer. 

(8) The provisions of Clause 42.—Travelling Allowance 
shall not operate concurrently with the provisions of this 
clause to permit an officer to be paid allowances in respect 
of both travelling and relieving expenses for the same 
period: Provided that where an officer is required to travel 
on official business which involves an overnight stay away 
from the officer's temporaiy headquarters the Chief Execu- 
tive Officer may extend the periods specified in subclause 
(2) of this clause by the time spent in travelling. 

(9) An officer who is directed to relieve another officer 
or to perform special duty away from the officer's usual 
headquarters and is not required to reside temporarily away 
from his or her usual place of residence shall, if the officer 
is not in receipt of a higher duties or special allowance for 
such work, be reimbursed the amount of additional fares 
paid by the officer travelling by public transport to and from 
the place of temporary duty. 

39.—Removal Allowance. 
(1) When an officer is transferred in the public interest, 

or in the ordinary course of promotion or transfer, or on 
account of illness due to causes over which the officer has 
no control, the officer shall be reimbursed:— 

(a) The actual reasonable cost of conveyance of the 
officer and dependants. 

(b) The actual cost (including insurance) of the 
conveyance of an officer's household furniture 
effects and appliances up to a maximum volume 
of 35 cubic metres, provided that a larger volume 
may be approved by the Chief Executive Officer 
in special cases. 

(c) An allowance of $477 for accelerated depreciation 
and extra wear and tear on furniture, effects and 
appliances for each occasion that an officer is 
required to transport his or her furniture, effects 

and appliances provided that the Chief Executive 
Officer is satisfied that the value of household 
furniture, effects and appliances moved by the 
officer is at least $2,854. 

(2) An officer who is transferred solely at his or her own 
request or on account of misconduct must bear the whole 
cost of removal unless otherwise determined by the 
Commissioner prior to removal. 

(3) An officer shall be reimbursed the full freight charges 
necessarily incurred in respect of the removal of the officer's 
motor vehicle. If authorised by the Chief Executive Officer 
to travel to a new locality in the officer's own motor vehicle, 
reimbursement shall be as follows:— 

(a) Where the officer will be required to maintain a 
motor vehicle for use on official business at the 
new headquarters, reimbursement for the distance 
necessarily travelled shall be on the basis of the 
appropriate rate prescribed by subclause (2) of 
Clause 35.—Motor Vehicle Allowance of this 
Award. 

(b) Where the officer will not be required to maintain 
a motor vehicle for use on official business at the 
new headquarters reimbursement for the distance 
necessarily travelled shall be on the basis of one 
half (t) of the appropriate rate prescribed by 
subclause (3) of Clause 35.—Motor Vehicle 
Allowance of this Award. 

(4) The officer shall, before removal is undertaken obtain 
quotes from at least two carriers which shall be submitted 
to the Chief Executive Officer, who may authorise the 
acceptance of the more suitable: Provided that payment for 
a volume amount beyond 35 cubic metres by a department 
is not to occur without the prior written approval of the Chief 
Executive Officer. 

(5) The Chief Executive Officer may, in lieu of 
conveyance, authorise payment to compensate for any loss 
in any case where an officer, with prior approval of the Chief 
Executive Officer, disposes of his or her household furniture 
effects and appliances instead of removing them to the new 
headquarters: Provided that such payments shall not exceed 
the sum which would have been paid if the officer's 
household furniture effects and appliances had been re- 
moved by the cheapest method of transport available and the 
volume was 35 cubic metres. 

(6) Where an officer is transferred to government owned 
or private rental accommodation, where furniture is pro- 
vided, and as a consequence the officer is obliged to store 
furniture, the officer shall be reimbursed the actual cost of 
such storage up to a maximum allowance of $633.00 per 
annum. Actual cost is deemed to include the premium for 
adequate insurance coverage for the value of the furniture 
stored. An allowance under this subclause shall not be paid 
for a period in excess of four years without the approval of 
the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees to the public service shall be entitled 

to receive the benefits of this clause if they are required by 
the employer to participate in any training course prior to 
being posted to their respective positions in the service. This 
entitlement shall only be available to officers who have 
completed their training and who incur costs when moving 
to their first posting. 

40.—Sea Going Allowance. 
(1) Victualling Allowance—Government Vessels. 

(a) An officer who is required to live on board a 
vessel and is necessarily absent from his or her 
usual place of residence overnight, shall be paid 
a victualling allowance as prescribed in Schedule 
K.—Diving, Flying and Seagoing Allowance to 
cover victualling and all incidents of employment 
other than overtime. 

(b) The daily allowance shall be paid for each day 
exceeding eight hours spent on board a vessel, 
provided that one half of the allowance shall be 
paid for any part of a day not exceeding eight 
hours. 
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(2) Victualling Allowance—Non Government Vessels. 
(a) Charges for victualling levied on an officer when 

accommodated on other than a government vessel 
shall be met by the Department and the victualling 
allowance referred to in subclause (1) of this 
clause shall not be payable. 

(b) Subject to the decision of the Chief Executive 
Officer that the difficulties of living on board the 
non government vessel are greater than those 
normally encountered on a government vessel, an 
allowance as prescribed in Schedule K.—Diving, 
Flying and Seagoing Allowance for each occasion 
on which the officer is accommodated overnight, 
shall be paid. 

(3) Hard Living Allowance—All Vessels. 
To compensate for difficulties associated with living in 

small vessels at sea an allowance as prescribed in Schedule 
K.—Diving, Flying and Seagoing Allowance shall be paid 
to officers for every hour spent at sea in excess of 36 
consecutive hours on a single trip. 

(4) An officer in receipt of an allowance prescribed by this 
clause shall not receive payment of allowances prescribed 
in Clause 38.—^Relieving Allowance or Clause 42.— 
Travelling Allowance of this Award. 

41.—^Transfer Allowance. 
(1) Subject to subclauses (2) and (5) of this clause an 

officer who is transferred to a new locality in the public 
interest, or in the ordinary course of promotion or transfer, 
or on account of illness due to causes over which the officer 
has no control, shall be paid at the rates prescribed in 
Column A, Item (4), (5) or (6) of Schedule I.—Travelling, 
Transfer and Relieving Allowance for a period of 14 days 
after arrival at new headquarters within Western Australia 
or Column A, Items (7) and (8) of Schedule I.—Travelling, 
Transfer and Relieving Allowance for a period of 21 days 
after arrival at a new headquarters in another State of 
Australia: Provided that if an officer is required to travel on 
official business during the said periods, such period will be 
extended by the time spent in travelling. Under no 
circumstances, however, shall the provisions of this sub- 
clause operate concurrently with those of Clause 42.— 
Travelling Allowance of this award to permit an officer to 
be paid allowances in respect of both travelling and transfer 
expenses for the same period. 

(2) Prior to the payment of an allowance specified in 
subclause (1) of this clause, the Chief Executive Officer 
shall: 

(a) Require the officer to certify that permanent 
accommodation has not been arranged or is not 
available from the date of transfer. In the event 
that permanent accommodation is to be immedi- 
ately available, no allowance is payable; and 

(b) Require the officer to advise the Department that 
should permanent accommodation be arranged or 
become available within the prescribed allowance 
periods, the officer shall refund the pro rata 
amount of the allowance for that period the 
occupancy in permanent accommodation takes 
place prior to the completion of the prescribed 
allowance periods. 

Provided also that should an occupancy date 
which falls within the specified allowance periods 
be notified to the Department prior to the officer's 
transfer, the payment of a pro rata amount of the 
allowance should be made in lieu of the full 
amount. 

(3) If an officer is unable to obtain reasonable accommo- 
dation for the transfer of his or her home within the 
prescribed period referred to in subclause (1) of this clause 
and the Chief Executive Officer is satisfied that the officer 
has taken all possible steps to secure reasonable accommo- 
dation, such officer shall, after the expiration of the 
prescribed period to be paid in accordance with the rates 
prescribed by Column B, Items (4), (5), (6), (7) or (8) of 
Schedule I.—Travelling, Transfer and Relieving Allowance 
as the case may require, until such time as the officer has 

secured reasonable accommodation: Provided that the 
period of reimbursement under this subclause shall not 
exceed 77 days without the approval of the Chief Executive 
Officer. 

(4) When it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred by an officer on transfer, an appropriate rate 
of reimbursement shall be determined by the Chief 
Executive Officer. 

(5) An officer who is transferred to departmental 
accommodation shall not be entitled to reimbursement under 
this clause: Provided that:— 

(a) where entry into departmental accommodation is 
delayed through circumstances beyond the offi- 
cer's control an officer may, subject to the 
production of receipts, be reimbursed actual 
reasonable accommodation and meal expenses for 
the officer and dependants less a deduction for 
normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule I.—Travelling, 
Transfer and Relieving Allowance. 

and provided that— 
(b) if any costs are incurred under subclause (2) of 

Clause 32.—Disturbance Allowance of this 
Award they shall be reimbursed by the depart- 
ment. 

42.—Travelling Allowance. 
An officer who travels on official business shall be 

reimbursed reasonable expenses on the following basis:— 
(1) When a trip necessitates an overnight stay away 

from headquarters and the officer:— 
is supplied with accommodation and meals free 

of charge; or 
attends a course, conference, etc., where the fee 

paid includes accommodation and meals; or 
travels by rail and is provided with a sleeping 

berth and meals; or 
is accommodated at a Government institution, 

hostel or similar establishment and supplied with 
meals; 

reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (1), (2) or (3) 
of Schedule I.—Travelling, Transfer and Reliev- 
ing Allowance. 

(2) When a trip necessitates an overnight stay away 
from headquarters and the officer is fully responsi- 
ble for his or her own accommodation, meals and 
incidental expenses:— 
(a) where hotel or motel accommodation is 

utilised reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items (4) to (8) of Schedule I.—Travelling, 
Transfer and Relieving Allowance; and 

(b) where other than hotel or motel accommoda- 
tion is utilised reimbursement shall be in 
accordance with the rates prescribed in 
Column A, Items (9), (10) or (11) of 
Schedule I.—Travelling, Transfer and Re- 
lieving Allowance. 

(3) When a trip necessitates an overnight stay away 
from headquarters and accommodation only is 
provided at no charge to the officer, reimburse- 
ment shall be made in accordance with the rates 
prescribed in Column A, Items 1, 2 or 3 and Items 
12, 13 or 14 of Schedule I.—Travelling, Transfer 
and Relieving Allowance subject to the employ- 
ees' certification that each meal claimed was 
actually purchased. 

(4) To calculate reimbursement under subclauses (1) 
and (2) of this clause for a part of a day, the 
following formula shall apply:— 

(a) If departure from headquarters is: 
before 8.00am—100% of the daily rate. 
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8.00am or later but prior to 1.00pm—90% 
of the daily rate. 

1.00pm or later but prior to 6.00pm—75% 
of the daily rate. 

6.00pm or later—50% of the daily rate, 
(b) If arrival back at headquarters is: 

8.00am or later but prior to 1.00pm—10% 
of the daily rate. 

I.00pm or later but prior to 6.00pm—25% 
of the daily rate. 

6.00pm or later but prior to 11.00pm— 
50% of the daily rate. 

II.00pm or later—100% of the daily rate. 
(5) When an officer travels to a place outside a radius 

of fifty (50) kilometres measured from the 
officer's headquarters, and the trip does not 
involve an overnight stay away from headquarters, 
reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items (12) or (13) 
of Schedule I.—Travelling, Transfer and Reliev- 
ing Allowance subject to the officer's certification 
that each meal claimed was actually purchased: 
Provided that when an officer departs from 
headquarters before 8.00am and does not arrive 
back at headquarters until after 11.00pm on the 
same day the officer shall be paid at the 
appropriate rate prescribed in Column A, Items (4) 
to (8) of Schedule I.—Travelling, Transfer and 
Relieving Allowance. 

(6) When it can be shown to the satisfaction of the 
Chief Executive Officer by the production of 
receipts that reimbursement in accordance with 
Schedule I.—Travelling, Transfer and Relieving 
Allowance does not cover an officer's reasonable 
expenses for a whole trip the officer shall be 
reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule 
I.—Travelling, Transfer and Relieving Allowance 
an officer shall be reimbursed reasonable inciden- 
tal expenses such as train, bus and taxi fares, 
official telephone calls, laundry and dry cleaning 
expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities 
an officer necessarily engages reasonable accom- 
modation for the night prior to commencing 
travelling on early morning transport the officer 
shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be sus- 
pended should an officer become ill whilst 
travelling, provided such illness is approved in 
accordance with provisions of the Clause 22.— 
Sick Leave of this Award, and the officer 
continues to incur accommodation, meal and 
incidental expenses. 

(10) Reimbursement claims for travelling in excess of 
14 days in one month shall not be passed for 
payment by a certifying officer unless the Chief 
Executive Officer has endorsed the account. 

(11) An officer who is relieving at or temporarily 
transferred to any place within a radius of fifty 
(50) kilometres measured from the officer's 
headquarters shall not be reimbursed the cost of 
midday meals purchased, but an officer travelling 
on duty within that area which requires absence 
from the officer's headquarters over the usual 
midday meal period shall be paid at the rate 
prescribed by Item 17 of Schedule I.—Travelling, 
Transfer and Relieving Allowance for each meal 
necessarily purchased, provided that:— 

(a) such travelling is not a normal feature in the 
performance of the officer's duties; and 

(b) such travelling is not within the suburb in 
which the officer resides; and 

(c) the officer's total reimbursement under this 
subclause for any one pay period shall not 
exceed the amount prescribed by Item (18) 
of Schedule I.—^Travelling, Transfer and 
Relieving Allowance. 

43.—Weekend Absence from Residence. 
(1) An officer who is temporarily absent from his or her 

normal headquarters on relieving duty or travelling on 
official business outside a radius of three hundred and 
twenty (320) kilometres measured from the normal head- 
quarters and is necessarily absent from his or her residence 
and separated from dependants, shall be granted an 
additional day's leave for every group of three (3) 
consecutive weekends so absent, provided that each week- 
end shall be counted as a member of only one group. 
Provided that: 

(a) the relief duty or travelling on official business is 
within Australia and the officer is not directed to 
work on the weekend by the Chief Executive 
Officer; 

(b) an additional day's leave shall not be allowed if 
the Chief Executive Officer has approved the 
officer's dependants accompanying the officer 
during the period of relief or travelling; 

(c) additional leave under this subclause shall be 
commenced within one (1) month of the period of 
relief duty or travelling being completed unless 
the Chief Executive Officer approves otherwise; 

(d) the annual leave loading provided by Clause 
19.—Annual Leave of this Award shall not apply 
to any leave entitlements under this clause. 

(2) Officers who are temporarily absent from their normal 
headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) 
and up to four hundred (400) kilometres measured from the 
normal headquarters, may elect to have the benefit of 
concessions provided by subclause (3) of this clause in lieu 
of those provided by subclause (1) of this clause. Kalgoorlie, 
Albany and Geraldton shall be regarded as being within a 
radius of four hundred (400) kilometres for the purpose of 
this subclause in the case of an officer resident in the 
Metropolitan Area. 

(3) Officers who are temporarily absent from their normal 
headquarters on relieving duty or travelling on official 
business within a radius of three hundred and twenty (320) 
kilometres measured from the officer's headquarters, and 
such relief duty or travel would normally necessitate the 
officer being absent from his or her residence for a weekend, 
shall be allowed to return to such residence for the weekend. 
Provided that: 

(a) An officer who is directed to work on a weekend 
by the Chief Executive Officer shall not be 
entitled to the concessions; 

(b) All travelling to and from the officer's residence 
shall be undertaken outside of the hours of duty 
prescribed by Clause 16.—Hours. 

(c) An officer who has obtained the approval of the 
Chief Executive Officer for dependants to accom- 
pany the officer during the period of relief or 
travelling shall not be entitled to the concessions 
provided by this subclause; 

(d) When an officer is authorised by the Chief 
Executive Officer to use his or her own motor 
vehicle to travel to the locality where the relief 
duty is being performed or when travelling on 
official business the officer shall be reimbursed on 
the basis of one half (t) of the appropriate rate 
prescribed by subclause (3) of Clause 35.—Motor 
Vehicle Allowance of this Award for the journey 
to the officer's residence for the weekend and the 
return to the place of relief duty: Provided that the 
maximum amount of reimbursement shall not 
exceed the cost of the rail or bus fare by public 
conveyance which otherwise would be utilised for 
such journey and payment shall be made only to 
the owner of such vehicle; 
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(e) When an officer has been authorised by the Chief 
Executive Officer to use a government motor 
vehicle in connection with the relief duty or 
travelling on official business, the officer shall be 
allowed to use that vehicle for the purpose of 
returning to his or her residence for the weekend; 

(f) An officer who does not use his or her own vehicle 
or a government motor vehicle as provided by 
paragraphs (d) and (e) of this subclause, shall be 
reimbursed the cost of the fare by public convey- 
ance by road or rail for the journey to and from 
the officer's residence for the weekend; 

(g) An officer who does not make use of the provision 
of this subclause shall be paid travelling allow- 
ance or relieving allowance as the case may 
require in accordance with the provisions of 
Clause 38.—Relieving Allowance or Clause 
42.—Travelling Allowance of this Award. 

(h) Officers who return to their residence for the 
weekend in accordance with the provisions of this 
subclause shall not be entitled to the reimburse- 
ment of any expenses allowed by Clause 38.— 
Relieving Allowance and Clause 42.—^Travelling 
Allowance of this Award during the period from 
the time when the officer returns to his or her 
residence to the time of departing from such 
residence to travel to resume duty at the place 
away from the residence. 

44.—Preservation of Rights. 
As a result of this Order, nothing herein contained shall 

in itself operate so as to detrimentally alter the conditions 
of employment or salary that is the minimum prescribed in 
this Award or any benefit superior to any contained herein. 

45.—Time and Salaries Record. 
(1) The employer shall keep or cause to be kept a time 

and salaries record showing; 
(a) the name of each officer; 
(b) the nature of the work performed; 
(c) the hours worked each day; 
(d) the salary, allowances and overtime paid to each 

officer. 
Any system of automatic recording by means 

of machines shall be deemed to comply with the 
provision to the extent of the information re- 
corded. 

(2) (a) The time and salary record shall on demand be 
produced for inspection by the General Secretary 
or duly accredited official of the Association 
during the employer's usual office hours and when 
necessary the duly accredited official of the 
Association may take a copy of the record. 

(b) The Association shall: 
(i) give prior notification to the employer on 

when it proposes to inspect the record; 
(ii) not conduct interviews during normal work- 

ing hours in circumstances which will result 
in the employer's business being unduly 
interrupted or otherwise hampered; and 

(iii) treat with confidentiality any information 
obtained from time and salary records. 

(c) The employer's office shall be deemed to be a 
convenient place for the purposes of inspecting 
records and if for any reason the time and salary 
record is not available when the duly accredited 
official of the Association calls to inspect it, the 
record will be made available for inspection at a 
mutually convenient time at the employer's office. 

(d) If the employer maintains a personal or other file 
on an employee subject to the employer's conven- 
ience, the employee shall be entitled to examine 
all material maintained on that file. 

46.—Notification of Change. 
(1) (a) Where an employer has made a definite decision 

to introduce major changes in production, pro- 
gramme, organisation, structure or technology that 
are likely to have significant effects on officers, 
the employer shall notify the officers who may be 
affected by the proposed changes and the Associ- 
ation. 

(b) For the purpose of this clause "significant 
effects" include termination of employment; 
major changes in the composition , operation or 
size of the employer's workforce or in the skills 
required; elimination or diminution of job oppor- 
tunities, promotion opportunities or job tenure; the 
alteration of hours of work; the need for retraining 
or transfer of officers to other work or locations 
and restructuring of jobs. 

Provided that where this Award or any other 
Award or Agreement makes provision for altera- 
tion of any of the matters referred to in this clause 
an alteration shall be deemed not to have 
significant effect. 

(2) (a) The employer shall discuss with the officers 
affected and the Association, inter alia, the 
introduction of the changes referred to in sub- 
clause (1) of this clause, the effects the changes 
are likely to have on officers, measures to avert 
or mitigate the adverse effects of such changes on 
officers and shall give prompt consideration to 
matters raised by the officers and/or the Associa- 
tion in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) of this clause, unless by prior 
arrangement, the Association is represented on the 
body formulating recommendations for change to 
be considered by the employer. 

(c) For the purposes of such discussion an employer 
shall provide to the officers concerned and the 
Association all relevant information about the 
changes including the nature of the changes 
proposed, the expected effects of the changes on 
officers and any other matters likely to affect 
officers. Provided that any employer shall not be 
required to disclose confidential information, the 
disclosure of which would be inimical to the 
employer's interests. 

47.—Right of Entry. 
The General Secretary of the Association or a duly 

authorised representative shall on notification to the 
employer have the right to enter the employer's premises 
during working hours, including meal breaks, for the 
purpose of discussing with officers covered by this Award, 
the legitimate business of the Association or for the purpose 
of investigating complaints concerning the application of 
this Award, but shall in no way unduly interfere with the 
work of officers. 

48.—Copies of Award. 
Every officer shall be entitled to have access to a copy 

of this Award. Sufficient copies shall be made available by 
the employer for this purpose. 

49.—Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required to 

establish a consultative mechanism/s and procedures appro- 
priate to their size, structure and needs, for consultation and 
negotiation on matters affecting the efficiency and produc- 
tivity of the Public Sector. 

50.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible and 
efficient working arrangements, enhances productivity, 
improves the quality of working life, skills and job 



satisfaction and assists positively in the restructuring 
process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to discuss all 
matters raised by the Parties for increased flexibility and 
efficiency. As such, any discussions between the Parties 
must be premised on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely agree; 

(b) no employee will suffer a reduction in ordinary 
earnings as a result of the change; 

(c) the Association must be party to the agreement, 
in particular, where the employees at any section, 
branch or division are holding discussions which 
would require any award variation. The Associa- 
tion shall be invited to participate; 

(d) the Association shall not unreasonably oppose any 
agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification by the 
Commission. 

(3) Should an agreement be reached pursuant to subclause 
(2) of this clause and that agreement requires an award 
variation, no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

51.—Special Conditions. 
Nothing in this Award shall be construed so as to take 

away from the Association the right to make a claim in 
respect of a specific occupational group covered by this 
Award. 

52.—Transition. 
For the purposes of this clause "this agreement" shall 

mean the Public Services Salaries Agreement 1985. 
(a) Maintenance of Salary: 

Where an Officer's position is downgraded or 
the maximum salary is reduced as a result of the 
introduction of this Agreement, the following 
shall apply: 

"All Officers appointed to a classification 
or level prior to the date of implementation 
of this Agreement, will progress through the 
salaiy ranges (as adjusted by general salary 
movements) applicable to that classification 
or level irrespective of the level determined 
by the position data form." 

(b) Placement of Officers: 
(i) Officers classified C-IV prior to the opera- 

tion of this Agreement shall maintain their 
existing salary and incremental date under 
this Agreement. 

(ii) Officers classified C-V or C-VI prior to the 
operation of this Agreement shall be classi- 
fied level 1 under this Agreement on the 
following basis: 

(a) Under 21 years of age—age to age. 
(b) Officers 21 years of age and older— 

salary on promotion. 
(iii) Officers who are not qualified for promotion 

and whose salary ranges prior to the opera- 
tion of this Agreement were in excess of the 
24 year old rate of Salary for level 1 under 
this Agreement shall be entitled to progress 
through the level 1 range. Provided that this 
provision shall also apply to officers classi- 
fied C-III-l prior to the date of operation of 
this Agreement. 

(c) Service Allowance: 
Officers classified C-IV and C-II-1 prior to the 
operation of this Agreement shall be entitled to 
progress to the first two points of level 2 under this 
Agreement in accordance with the provisions of 
Clauses 7(b), 9(d) (e) and (f) of the Public Service 

Administrative and Clerical Divisions Salaries 
Award 1982 No. 1 of 1982. 

(d) Efficiency and Personal Allowances: 
Officers in receipt of efficiency and personal 
allowances at the date of operation of this 
Agreement shall have the allowances included as 
salary when determining placement under this 
Agreement. 

(e) Qualification Allowance: 
(i) Officers in receipt of a qualifications allow- 

ance at the date of operation of this Agree- 
ment or who would have become entitled to 
such allowance, or increase in such allow- 
ance, pursuant to the provisions contained in 
Clause 13 of the Public Service Administra- 
tive and Clerical Divisions Salaries Award 
1982, No. 1 of 1982, as a result of studies 
completed in the 1985 calendar year, shall 
continue to receive or be granted such 
allowance, or increase in allowance provided 
that such allowance shall be reduced or 
ceased in accordance with the following: 

Annual Annual 
Allowance Allowance 
Diplomates Graduates and 

Associates 

Up to and including Level 3, min 200 300 
Level 3, 2nd and 3rd increments 100 200 
Level 3 max Nil 100 
Level 4 and above Nil Nil 

(ii) Officers who are not entitled to a qualifica- 
tion allowance pursuant to subparagraph (i) 
of this Subclause or who attain a higher 
qualification subsequently shall not be enti- 
tled to receive an allowance or increase in the 
allowance. 

(f) Officer Supporting Dependents Allowance: 
(i) Officers previously classified C-IV, G-VII, 

G-X or, G-XIII who were in receipt of an 
allowance of one increment for wholly or 
substantially supporting a spouse and/or 
dependent relatives prior to the date of 
operation of this Agreement shall, if classi- 
fied Level 1 under this Agreement, continue 
to receive such allowance of one increment 
whilst wholly or substantially supporting a 
spouse and/or dependent relative. Provided 
that the maximum remuneration inclusive of 
such allowance shall be the rate of pay at age 
29 or ninth year of adult service in respect of 
an officer who is deemed qualified for 
promotion by the Commission or, age 24 or 
fourth year of adult service in respect of 
officers not deemed qualified for promotion. 

(ii) Payment of the Officer Supporting Depend- 
ents Allowance shall cease should an officer 
be promoted or reclassified above level 1. 

(iii) This provision shall not apply to any officer 
who was not in receipt of the Officer 
Supporting Dependents Allowance at the 
operative date of this Agreement. 

(g) Higher Duties: 
(i) Officers classified CIV, who were acting in 

a C—II-1 position immediately prior to the 
date of operation of this Agreement, and who 
had been so acting for in excess of twelve 
(12) months in the preceding eighteen (18) 
months, shall be deemed appointed to that 
level, provided that the position has not been 
advertised and/or is the subject of a Promo- 
tion Appeal. 
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(ii) Where an officer was acting in a position 
classified higher than his/her substantive 
position prior to the introduction of this 
Agreement and who continued to act in the 
same position at the operative date of this 
Agreement, the officer shall receive higher 
duties allowance equivalent to the salary that 
would have been payable to the permanent 
occupant. 
Provided that should the officer cease to act 
in that higher classified position, any future 
periods of acting in the same position or other 
positions classified higher than the officer's 
substantive classification shall be paid a 
higher duties allowance in accordance with 
Clause 4 (f) of the Public Service Allowance 
(Higher Duties) Award 1981. 

(h) Incremental Dates: 
(i) Where an Officer is in receipt of a salary that 

equates to a salary under this Agreement and 
the officer is classified at that level, the 
officer will remain on that salary and retain 
his/her current incremental date. 

(ii) An officer in receipt of a salary which does 
not equate to a salary under this Agreement 
shall be placed on die nearest salary point 
higher at the date of operation of this 
Agreement, which shall become the officer's 
new incremental date. 

(i) Drafting and Library Assistants: 
(i) Drafting Assistants employed prior to the 

date of operation of this Agreement shall be 
placed at the same or nearest salary point 
higher in level 1 or 2 under this Agreement. 
Provided that all Drafting Assistants em- 
ployed prior to the date of operation of this 
Agreement shall be allowed to progress to 
the first two increments of Level 2 under this 
Agreement subject to the provisions of 
Regulation 5 of the Public Service Act 
1978—1985 without the need for qualifica- 
tions. 
This provision shall not apply to Officers 
appointed on or after the operative date of 
this Agreement. 

(ii) Library Assistants employed prior to the date 
of operation of this Agreement shall be 
placed at the same or nearest salary point 
higher in level 1 or 2 under this Agreement. 
Provided that all Library Assistants em- 
ployed prior to the date of operation of this 
Agreement shall be allowed to progress to 
the first increment of level 2 under this 
Agreement subject to the provisions of 
Regulation 5 of the Public Service Act 
1978—1985, without the need for qualifica- 
tions. 

This provision shall not apply to Officers 
appointed on or after the operative date of 
this Agreement. 

(j) Draftsperson: 
(i) An Architectural and Engineering Draftsper- 

son employed prior to the operation of this 
Agreement who holds an appropriate Di- 
ploma or equivalent qualification approved 
by the Commission shall, where relevant, 
upon becoming entitled to progression to the 
Eighth year increment of the Level 2/3 under 
this Agreement, be advanced to the maxi- 
mum of the Level 2/3 under this Agreement. 

This provision shall not apply to officers 
appointed on or after the operative date of 
this Agreement. 

(ii) A Draftsperson (Architectural and Engineer- 
ing, or. Cartographic) employed prior to the 
operative date of this Agreement at level 1, 
shall be placed at the same or nearest salary 
point higher in the level 2/3 under this 
Agreement. Provided that such officers shall 
be allowed to progress to the first increment 
of Level 4 under this Agreement. 
This provision shall not apply to officers 
appointed on or after the operative date of 
this Agreement. 

53.—Allowances. 
(1) Except as provided for in paragraph (5)(b) of Clause 

11.—Salaries Specialised Callings of this Award and 
subject to the provisions of Clause 52.—Transition of this 
Award no qualifications, service, efficiency, personal or 
officer supporting dependent allowances shall be approved 
on or after the date of this Award. 

(2) The provisions of subclause (1) of this clause shall not 
prohibit the Commissioner from granting special allowances 
based on additional duties and responsibilities undertaken 
by an officer due to expertise and knowledge of the officer. 

54.—Adjustment of Salaries. 
The salary rates expressed in this Award shall be varied 

to the extent necessary to give effect to any decision of the 
Western Australian Industrial Relations Commission in a 
State Wage Case made during the currency of this 
Agreement and expressed to be on general economic 
grounds and which has general application. 

55.—Amalgamation of Salary Classes. 
In allocating salaries or salary ranges in accordance with 

Section 14 of the Public Service Act the Commissioner may 
amalgamate any two or more levels or, allocate specific 
salary points from a level or levels prescribed by this 
Agreement. 

56.—Leave for International Sporting Events. 
(1) Special leave with pay may be granted by the chief 

executive officer to an officer chosen to represent Australia 
as a competitor or official, at a sporting event which meets 
the following criteria: 

(a) it is a recognised international amateur sport of 
national significance; or 

(b) it is a world or international regional competition; 
and 

(c) no contribution is made by the sporting organisa- 
tion towards the normal salary of the employee. 

(2) The chief executive officer shall make enquiries with 
the Ministry of Sport and Recreation: 

(a) whether the application meets the above criteria; 
(b) the period of leave to be granted. 

57. Witness and Jury Service. 
WITNESS 
(1) An officer subpoenaed or called as a wimess to give 

evidence in any proceeding shall as soon as practicable 
notify the manager/supervisor who shall notify the chief 
executive officer. 

(2) Where an officer is subpoenaed or called as a witness 
to give evidence in an official capacity that officer shall be 
granted by the chief executive officer leave of absence with 
pay, but only for such period as is required to enable the 
officer to carry out duties related to being a witness. If the 
officer is on any form of paid leave, the leave involved in 
being a witness will be reinstated, subject to the satisfaction 
of the chief executive officer. The officer is not entitled to 
retain any witness fee but shall pay all fees received into 
Consolidated Revenue Fund. The receipt for such payment 
with a voucher showing the amount of fees received shall 
be forwarded to the chief executive officer. 

(3) An officer subpoenaed or caUed as a witness to give 
evidence in an official capacity shall, in the event of 
non-payment of the proper witness fees or travelling 



expenses as soon as practicable after the default, notify the 
chief executive officer. 

(4) An officer subpoenaed or called as a witness on behalf 
of the Crown, not in an official capacity shall be granted 
leave with full pay entitlements. If the officer is on any form 
of paid leave, this leave shall not be reinstated as such 
witness service is deemed to be part of the officer's civic 
duty. The officer is not entitled to retain any wimess fees 
but shall pay all fees received into Consolidated Revenue 
Fund. 

(5) An employee subpoenaed or called as a wimess under 
any other circumstances other than specified in subclauses 
(2) and (4) of this clause shall be granted leave of absence 
without pay except when the employee makes an application 
to clear accrued leave in accordance with award provisions. 

(6) An officer required to serve on a jury shall as soon as 
practicable after being summoned to serve, notify the 
supervisor/manager who shall notify the chief executive 
officer. 

(7) An officer required to serve on a jury shall be granted 
by the chief executive officer leave of absence on full pay, 
but only for such period as is required to enable the officer 
to cany out duties as a juror. 

(8) An officer granted leave of absence on full pay as 
prescribed in subclause 6 of this clause is not entitled to 
retain any juror's fees but shall pay all fees received into 
Consolidated Revenue Fund. The receipt for such payment 
shall be forwarded with a voucher showing the amount of 
juror's fees received to the chief executive officer. 

58.—Liberty to Apply. 
Liberty is reserved to the parties to apply to amend this 

award in respect to the following matters: 
(i) Overtime 

(ii) Casual Employment 
(iii) Parental Leave 
(iv) Annual Leave 
(v) All Allowances 

(vi) Long Service Leave 
(vii) Permanent Part-Time Employment 

(viii) Annual Increments 
(xi) Hours 
(x) Study Leave 

Schedule A.—Salaries. 
Annual salaries applicable to officers covered by this 

Award. 
Level Salary 

Per Annum 
$ 

Level 1 
Under 17 years 10,445 
17 years 12,207 
18 years 14,238 
19 years 16,481 
20 years 18,507 
21 years or 1st year of adult service 20,331 
22 years or 2nd year of adult service 20,983 
23 years or 3rd year of adult service 21,634 
24 years or 4th year of adult service 22,281 
25 years or 5th year of adult service 22,932 
26 years or 6th year of adult service 23,583 
27 years or 7th year of adult service 24,332 
28 years or 8th year of adult service 24,850 
29 years of 9th year of adult service 25,616 

Salary 
per Annum 

$ 

1st year 
2nd year 
3rd year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 

1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

Schedule B—Salaries—Specified Callings. 
Officers, who possess a relevant tertiary level qualifica- 

tion, or equivalent determined by the Commission, and who 
are employed in the callings of Agricultural Scientist, 
Architect, Dental Officer, Educational Officer, Engineer, 
Forestry Officer, Geologist, Laboratory Technologist, Land 
Surveyor, Legal Officer, Librarian, Medical Officer, Plan- 
ning Officer, Probation and Parole Officer, Psychiatrist, 
Clinical Psychologist, Psychologist, Quantity Surveyor, 
Scientific Officer, Social Worker, Superintendent of Educa- 
tion, Therapist (Occupational, Physio or Speech), Veterinary 
Scientist, or any other professional calling determined by the 
Commission, shall be entitled to annual salaries as follows: 

Level Salary 
per Annum 

$ 
Level 2/4 
1st year 26,533 
2nd year 27,975 
3rd year 29,573 
4th year 31,571 
5th year 34,669 
6th year 36,688 
Level 5 
1st year 38,6®) 
2nd year 39,993 
3rd year 41,378 
4th year 42,815 
Level 6 
1st year 45,126 
2nd year 46,697 
3rd year 48,323 
4th year 50,059 
Level 7 
1st year 52,721 
2nd year 54,563 
3rd year 56,567 
Level 8 
1st year 59,824 
2nd year 62,157 
3rd year 65,050 



Level Salary 
per Annum 

$ 

Schedule D—District Allowance, 
(a) Officers Without Dependants (paragraph 31(3)(a)): 

Column 
I 

District 
No 

Column 
II 

Standard 
Rate 

Column 
III 

Exceptions to 
Standard Rate 

Column 
IV 

Rate 

Town or Place 

Schedule C—Camping Allowance. 

South of 26" South Latitude 

Rate per 
Day 

Permanent Camp —Cook provided by 19.10 
the Department 

Permanent Camp —No cook provided 27.35 
by the Department 

Other Camping —Cook provided by 31.80 
the Department 

Other Camping 

North of 26" South Latitude 

-No cook provided 38.20 

Rate per 
Day 

Permanent Camp —Cook provided by 25.00 
the Department 

Permanent Camp -No cook provided 31.35 
by the Department 

Other Camping —Cook provided by 37.70 
the Department 

Other Camping -No cook provided 44.10 

2,627 Nil 
2,149 Fitzroy Crossing 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Karratha 
Port Hedland 

1,082 Warburton Mission 
Carnarvon 

683 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

489 Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

Nil Nil 

(b) Officers With Dependants (paragraph 31(3)(b)) 

Double the appropriate rate as prescribed in (a) above for 
Officers without dependants. 

The allowances prescribed in this Schedule shall operate 
from the beginning of the first pay period commencing on 
or after January 1, 1991. 
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Schedule D—District Allowance. 
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Schedule F—Motor Vehicle Allowance. 
AS FROM JULY 1, 1991 

Area and Details Engine Displacement (in cubic centimetres) 
Rale per kilometre Over 

2600 cc 
Over 

1600 cc 
-2600 cc 

1600ec 
& Unto 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23 J' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule. G—Motor Cycle Allowance. 
AS FROM JULY 1, 1991 

Distance Travelled During A Rate 
Year on Official Business Cents per 

Kilometre 
Rate per kilometre 17.1 

Schedule H—Overtime. 
Part I—Out of Hours Contact 

(Operative from 1 st pay period on or after 20/11/91) 
Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part II—Meals 
(Operative from 1st pay period on or after 26/02/92) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

Schedule I—Travelling, Transfer 
and Relieving Allowance 

Column A Column B Column C 
Item Particulars Daily Daily Rate Daily Rate 

Rate Officers with Officers Without 
Dependants: Dependants: 

Relieving Relieving 
Allowance for Allowance for 

Period in Period in Excess 
Excess of 42 of 42 Days 

Days (Subparagraph 
(SubParagraph 38(bXii)) 

38(b)(ii) 
Transfer 

Allowance for 
Period in 
Excess of 
Prescribed 

Period 
(Subclause 

41(b)) 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 

S $ $ 
(1) WA—South of 6.50 

26" South 
Latitude 

(2) WA—North of 8.40 
26" South 
Latitude 

(3) Interstate 8.40 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A 
HOTEL OR MOTEL 

(4) WA—Metropolitan 118.70 59.35 39.55 
Hotel or Motel 

(5) Locality South of 93.20 46.60 31.05 
26' South 
Latitude 

(6) Locality North of 
26" South Latitude 
Broome 
Carnarvon 
Dampier 
Derby 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 

Sandfire 95.70 47.85 
c 

31.90 
Shark Bay 107.90 53.95 35.95 
Tom Price 104.40 52.20 34.80 
Hukey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 

(7) Interstate— 
Capital City 
Sydney 171.40 85.70 57.15 
Melbourne 170.90 85.45 56.95 
Other Capitals 148.90 74.45 49.65 

(8) Interstate—Other 93.20 46.60 31.05 
than Capital City 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER 
THAN A HOTEL OR MOTEL 

$ 
(9) WA—South of 44.35 

26* South 
Latitude 

(10) WA—North of 56.10 
26" South 
Latitude 

(11) Interstate 56.10 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL 
INVOLVING AN OVERNIGHT STAY WHERE ACCOMODATION 
ONLY IS PROVIDED 

(12) WA—South of 
26" South Latitude: 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 19.45 

(13) WA—North of 
26' South Latitude: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

(14) Interstate 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

DEDUCTION FOR NORMAL LIVING EXPENSES (PARAGRAPH 6 (d)) 
(15) Each Adult 16.50 
(16) Each Child 2.85 

MIDDAY MEAL (SUBCLAUSE 5 0)) 
(17) Rate per meal 4.00 
(18) Maximum 20.00 

reimbursement 
per pay period 

Schedule J—Shift Work Allowance. 

A shift work allowance of $11.66 is payable for each 
afternoon or night shift of seven and one half (7.5) hours 
worked. 

Schedule. K—Diving, Flying and Seagoing Allowances. 

(1) Diving—$3.70 per hour or part thereof (Clause 33). 
(2) Flying—(Clause 34) 

(a) Observation and photographic duties—per hour or 
part thereof $6.80. 

(b) Cloud seeding and fire bombing duties—observa- 
tion and photographic duties at height less than 
304 metres or in unpressurised aircraft at heights 
more than 3048 metres—$9.40 per hour or part 
thereof. 

(c) When required to fly in a helicopter on stock 
surveillance including vermin shoot—$13.00 per 
hour or part thereof. 

(3) Sea Going Allowances (Clause 40) 
(a) Victualling 

(i) Government Vessel—meals on board not 
prepared by cook—$17.50 per day. 

(ii) Government Vessel—meals on board are 
prepared by a cook—$13.10 per day. 

(iii) Non Government Vessel—$15.95 each over- 
night period. 

151.45 
145.55 
132.90 
111.75 
114.40 
127.90 
93.40 

129.90 
155.25 
131.55 
122.40 
164.90 
84.40 

129.40 
104.90 
163.90 
142.40 
69.40 

75.70 
72.80 
66.45 
55.90 
57.20 
63.95 
46.70 
64.95 
77.60 
65.80 
61.20 
82.45 
42.20 
64.70 
52.45 
81.95 
71.20 
34.70 

50.45 
48.50 
44.30 
37.25 
38.15 
42.65 
31.15 
43.30 
51.75 
43.85 
40.80 
54.95 
28.15 
43.15 
34.95 
54.65 
47.45 
23.15 
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(b) Hard Living Allowance—37 cents per hour. 
(c) Victualling 

(i) Meals on board not prepared by cook- 
$17.50 per day. 

AWARDS/AGREEMENTS 
Variation of— 

BUILDING TRADES (GOLDMMNG INDUSTRY) 
AWARD 

No. 29 & 32 of 1965 and No. 4 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
Gold Mines of Kalgoorlie and Others. 

No. 1829 of 1989(R). 
Building Trades (Goldxnining Industry) Award 

No. 29 & 32 of 1965 & 4 of 1966. 
COMMISSIONER J.F. GREGOR. 

5 September 1990. 
Order. 

HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr R.H. Gifford on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades (Goldmining Industry) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 8 th day of August 1990. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately following the 

number and title'' 2. Arrangement'' insert a new number and 
title "2A. State Wage Case Principles—September 1989". 

2. Clause 2.—Arrangement: Immediately following this 
clause, insert a new clause as follows— 

2A.—State Wage Case Principles—September 1989. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 
of 1989 not to pursue any extra claims, award or over 
award, except when consistent with the State Wage 
Principles. 

3. Clause 9.—Wages: Delete this clause and insert in lieu 
the following— 

9.—Wages. 
(1) Rate per week $ 

(a) Bricklayer 329.70 
(b) Carpenter and Joiner 329.70 
(c) Painter 329.70 
(d) Plumber 329.70 

(2) Tool Allowance (per week) 
(a) Carpenter 1.80 
(b) Painter 0.49 

The tool allowance for carpenter and joiner 
includes an amount of five cents for the purpose 

of enabling the workers to insure their tools 
against loss or damage by theft or fire. 

(3) Structural Efficiency: 
(a) An employer may direct an employee to 

carry out such duties as are within the limits 
of die employee's skill, competence and 
training consistent with the classification 
structure of this award provided that such 
duties are not designed to promote de- 
skilling. 

(b) Arising out of the decision on 8 September 
1989 in the State Wage Case the parties to 
this Award are committed to implementing 
a new wage and classification structure. In 
making this commitment, the parties— 

(i) Accept in principle that the descriptions 
of job functions within a new structure 
will be more broadly based and generic 
in nature. 

(ii) Undertake that upon variation of the 
Award to implement a new wage and 
classification structure, employees may 
undertake training for a wider range of 
duties and/or access to higher levels in 
accordance with the definitions and 
training standards laid down in the 
Award variation relating to a new 
classification structure. 

(iii) Will co-operate in the transition from 
the existing classification structure to 
the proposed new structure to ensure 
that the transition takes place in an 
orderly manner without creating false 
expectations or disputation. 

(iv) Are committed to modernising the 
terms of the Award and addressing 
issues associated with training in an 
endeavour to finalise matters. 

(c) In the event that there is a claim for 
reclassification by an employee to higher 
level under any new structure on the ground 
that the employee possesses equivalent skill 
and knowledge gained through on-the-job 
experience or on any other ground, the 
following principles apply: 

(i) Agreed competency standards shall be 
established by the parties in conjunction 
with T.A.F.E. and S.E.S.D.A. (when 
operative) for all levels in any new 
classification structure before any 
claims for reclassification are proc- 
essed; 

(ii) An agreed authority such as T.A.F.E. or 
S.E.S.D.A. or agreed accreditation au- 
thority (when operative) shall test the 
validity of an employee's claim for 
classification. 

(d) The parties are committed to modernising the 
terms of the Award and to addressing the 
issues associated with training in an en- 
deavour to finalise these matters. 

(4) Award Modernisation: 
(a) In accordance with subparagraph (iv) in 

paragraph (b) of subclause (5) hereof, the 
parties are committed to modernising terms 
of the award. 

(b) The parties will discuss all matters raised 
which may lead to increased flexibility and 
the removal of the obsolete conditions to 
better reflect the realities of modem industry 
practices and assist the restructuring process. 
Any such discussion with the Unions shall be 
on the premise that— 

(i) The majority of employees at the enter- 
prise must genuinely agree; 
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(ii) No employee win lost income as a result 
of the change; 

(iii) The Union must be party to the agree- 
ment, particularly where enterprise 
level discussions are considering mat- 
ters requiring variations to the Award; 

(iv) Agreements will be ratified by the 
Commission. 

(c) Should an agreement be reached pursuant to 
subclause (b) hereof and that agreement 
requires an award variation, the parties will 
not oppose that award variation for that 
particular provision for that particular enter- 
prise. 

(d) There shall not be limitations on any award 
matter being raised for discussion. 

(e) The parties agree that working parties will 
continue to meet with the aim of modernising 
the Award. 

4. Clause 12.—Leading Hands: Delete this clause and 
insert in lieu the following— 

12.—Leading Hands. 
Leading Hands in charge of not less than 
three and not more than ten employees shall 
be paid at the rate of $13.60 
More than ten and not more than 20 other 
employees at the rate of $20.50 
More than 20 employees at the rate of $26.60 

5. Clause 13.—Special Rates and Provisions: Delete 
subclauses (1) and (16) of this clause and insert in lieu the 
following— 

(1) Disabilities Allowance: A employee employed 
outside of his shop on construction work shall for 
the time so employed be paid a disabilities 
allowance at the rate of $1.60 per week in addition 
to the prescribed rate. 

(16) Plumbers on Sewerage Work: Plumbers employed 
on work involving the opening up of house drains 
or waste pipes for the purpose of clearing 
blockages or for any other purpose, or on work 
involving the cleaning of septic tanks or dry wells, 
shall be paid 34 cents per day in addition to the 
prescribed rate. 

6. Clause 17.—Overtime: Delete subclause (6) of this 
clause and insert in lieu the following— 

(6) When a employee, without being notified on the 
previous day, is required to continue working after 
the usual knock-off time for more than one hour 
or (in the case of a day-worker) after 5.30pm 
whichever is the later, he shall be provided with 
any meal required or shall be paid 77 cents in lieu 
thereof. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Millers and Mill Employees' Union of 
Workers of Western Australia 

and 
Wesfeeds Pty Ltd and Other. 

No. 589 of 1992. 
COMMISSIONER C.B. PARKS. 

27 January 1993. 
Order. 

HAVING heard Ms B.L. Gavranich on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Cereal Processing, Extracting and Manufac- 
tuimg Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 8 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1A.—State Wage Principals—September 1989: 

Delete this clause and insert in lieu thereof— 
1A.—State Wage Principles. 

It is a condition of this award/industrial agreement 
that any party seeking to vary its terms on or from the 
31st day of January 1992 shall not pursue before the 
Commission any variation to such award/industrial 
agreement without due regard for the Principles as 
stated by the Commission in the Reasons for Decision 
in Matter No. 1752 of 1991 for the duration of those 
Principles. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof— 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Contract of Service 
7. Definitions 
8. Hours 

8A. Implementation of 38 Hour Week 
8B. In-Plant Discussion—38 Hour Week 

9. Overtime 
10. Shift Allowances 
11. Meal Breaks 
12. Higher Duties 
13. Special Rates 
14. Travelling 
15. Annual Leave 
16. Holidays 
17. Absence Through Sickness 
18. Compassionate Leave 
19. Casual Employees 
20. Junior Employees' Certificate 
21. Under-Rate Employees 
22. First Aid 
23. Breakdowns, Etc. 
24. Board of Reference 
25. Payment of Wages 



26. Right of Entry 
27. Time and Wages Record 
28. Long Service Leave 
29. Preference 
30. Wages 
31. Enterprise Agreements 

Schedule of Respondents 

3. Clause 30.—Wages: Delete this clause and insert in 
lieu thereof— 

30.—Wages. 

PROVENDER MILLING SECTION: 

(1) Shift Miller in charge of shift— $ 
(a) Not exceeding 2 tonnes of proven- 

der per hour 371.65 
(b) Exceeding 2 tonnes but not exceed- 

ing 6 tonnes of provender per hour 378.30 
(c) Exceeding 6 tonnes but not exceed- 

ing 12 tonnes of provender per 
hour 385.30 

(d) Exceeding 12 tonnes but not ex- 
ceeding 18 tonnes of provender per 
hour 392.05 

(e) Exceeding 18 tonnes but not ex- 
ceeding 28 tonnes of provender per 
hour 400.25 

(f) Exceeding 28 tonnes but not ex- 
ceeding 40 tonnes of provender per 
hour 408.45 

(g) Exceeding 40 tonnes but not ex- 
ceeding 60 tonnes of provender per 
hour 417.00 

Mill Operative— $ 
Grade 3 341.75 
Grade 2 352.80 
Grade 1 364.80 

Premix Blender 359.70 
Binsman 347.70 
Packerman/Packer/Stacker 336.50 
Storeman/Storehand/Siloman 328.40 
Fork Lift truck driver and/or tractor driver 345.00 
Millwright 388.50 
Head Millwright 406.50 

STARCH AND GLUTEN SECTION: $ 
Foreman Miller 390.30 
Shift Miller 377.70 
Top Floor Man 352.00 
Corrugator 357.10 
Batter Mixer 338.35 
Process Attendant 336.70 
Fork Lift truck driver and/or tractor driver 345.00 
General Hand 328.40 
Millwright 388.50 
Head Millwright 406.50 

OIL REFINING SECTION: 
Plant Operator 
General Hand 
Millwright 
Head Millwright 

YEAST SECTION: 
Plant Operator 
General Hand 
Millwright 
Head Millwright 

356.90 
328.40 
388.50 
406.50 

356.90 
328.40 
388.50 
406.50 

(3) Junior Employees (per cent of the General Hands 
rate per week): 

% 
Under 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 90 
20 to 21 years of age 90 

(4) Leading Hands (per week extra) $ 
(a) Less than three other employees 7.05 
(b) Not less than three and not more 

than ten other employees 14.85 
(c) Not less than ten and not more than 

twenty other employees 22.05 
(d) More than twenty other employees 28.40 

(2) Foreman Miller shall be paid not less than $22.80 
per week above the relevant rate prescribed in 
classification (1) hereof. 

CLEANERS AND CARETAKERS (METROPOLITAN 
MARKET TRUST) AGREEMENT 1967 

No. AG 9 of 1967. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Metropolitan Market Trust 

No. 1566 of 1992. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967 
No. AG 9/1967. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 February 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers confetred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect on and from the 3rd day of 
February, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 6.—Hours: Delete this clause and insert in lieu 

thereof the following: 
6.—Hours. 

(1) The ordinary hours of work shall be an average of 
38 hours per week, to be worked as agreed 
between the employer and the union. 

(2) Notwithstanding subclause (1) above, the ordinary 
working hours shall not exceed 12 on any shift. 

(3) Rest Period: 
(a) A rest period of seven minutes from the time 

of ceasing to the time of resumption of work 
shall be allowed each morning. 

(b) The rest period shall be counted off duty 
without deduction of pay and shall be 
arranged at a time and in a manner to suit the 
convenience of the employer. 

(c) Refreshments may be taken by employees 
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during the rest period but the period of seven 
minutes shall not be exceeded under any 
circumstances. 

(d) An employer who satisfies the Commission 
that any employee has breached any condi- 
tion expressed or implied in this paragraph 
may be exempted from liability to allow die 
rest period. 

and insert 
thereof. 

'Inter State and Overseas" in lieu 

COMMUNITY COLLEGES AWARD, 1990 
No. A 19 of 1988 (R). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hedland College Council and Others. 

No. P 31 of 1992. 
Community Colleges Award, 1990 

No. A 19 of 1988 (R). 
COMMISSIONER S.A. KENNEDY. 

8 January 1993. 
Order. 

HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of W.A. (Inc.), and Dr G. Sefton on behalf 
of the Respondents now therefore I the undersigned pursuant 
to the powers conferred by the Industrial Relations Act 
1979, do hereby order— 

That the Community Colleges Award, 1990 as 
amended shall be further varied in accordance with the 
following schedule with effect from the beginning of 
the first pay period commencing on or after the 10th 
day of December 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the words and numerals "2A.—State 
Wage Principles—1989" from this clause. 

B. Delete the words and numerals "29.—Liberty to 
Apply" in this clause and insert the following in 
lieu thereof: 
29. Notification of Change 
30. Award Modernisation 
31. Performance of Relevant Skills 

C. Delete the words and letters "Schedule C—List 
of Respondents" in this clause and insert the 
following in lieu thereof: 
Schedule C—Parties to Award 
Schedule D—^Location Allowance 
Schedule E—Travelling Allowance 
Schedule F—Travel Concessions for Annual 
Leave 

2. Clause 2A.—State Wage Principles—1989: Delete this 
clause. 

3. Clause 6.—Appointment Provisions: 
A. In paragraph (a) of subclause (3) of this clause, 

delete the subheading "Inter State" and insert 
"Intra State" in lieu thereof. 

B. In paragraph (b) of subclause (3) of this clause, 
delete the subheading "Intra State and Overseas" 

C. Delete subclause (5) of this clause and insert the 
following in lieu thereof: 
(5) Repayment on Early Resignation 

Where an employee has been paid or 
payment has been made on his/her behalf by 
the employer, for travelling expenses, re- 
moval expenses, and settling in allowances, 
and where the employee resigns before the 
expiry of two years from the date of 
appointment the employee may be required 
to refund to the employer that portion of 
these expenses paid on the employee's behalf 
calculated as follows: 

Tbtal relevant expenses x complete months remaining in period _ 

4. Clause 7.—Contract of Service: Immediately following 
paragraph (a) of subclause (5) of this clause insert the 
following: 

(b) At other times of the year a College will normally 
give consideration to a request from an academic 
member of staff for a mutually agreed reduction 
in the notice period required in the following 
circumstances: 

(i) When, before submitting written notice, the 
lecturer concerned formally discusses with 
his/her Head of Department/Head of School 
or director the reasons for wishing to leave 
early; and 

(ii) When there are critical reasons why the 
lecturer wishes to leave early; and 

(iii) When the early release of the lecturer will not 
increase costs and will not seriously affect 
the work of the College (eg. teaching 
programmes, course development, research 
activity, etc.). 

5. Clause 13.—Annual Leave: Immediately following 
subclause (8) of this clause insert new subclauses (9) and 
(10) as per the following: 

(9) (a) (i) Employees and their dependents pro- 
ceeding on annual leave to either Perth 
or Geraldton from headquarters situated 
in areas 3, 5 and 6 and in that portion 
of area 4 located north of 30 degrees 
south latitude, as defined in paragraph 
(ii) of this subclause, shall be entitled to 
the concessions contained in Schedule 
F of this award; provided that the 
employee has at lease 12 months' 
service in these areas. 

(ii) For the purposes of this clause: 
(aa) District 1 shall mean the area 

within a line commencing on the 
coast; thence east along latitude 28 
to a point north of Tallering Peak; 
thence due south to Tallering Peak; 
thence south east to Mt Gibson and 
Burracoppin; thence to a point 
south east at the junction of lati- 
tude 32 and longitude 119; thence 
south along longitude 119 to the 
coast. 

(bb) District 2 shall mean that area 
within a line commencing on the 
south coast at longitude 119 thence 
east along the coast to longitude 
123; thence north along longitude 
123 to a point on latitude 30; 
thence west along latitude 30 to the 
boundary of No. 1 District, 

(cc) District 3 shall mean that area 
within a line commencing on the 
coast at latitude 26; thence along 
latitude 26 to longitude 123; thence 



south along longitude 123 to the 
boundary of No. 2 District. 

(dd) District 4 shall mean that area 
within a line commencing on the 
coast at latitude 24; thence east to 
the South Australian Border; 
thence south to the coast; thence 
along the coast to longitude 123; 
thence north to the intersection of 
latitude 26; thence west along 
latitude 26 to the coast. 

(ee) District 5 shall mean that area of 
the State situated between latitude 
24 and a line running east from 
Camot Bay to the Northern Terri- 
tory. 

(ff) District 6 shall mean that area of 
the State north of a line running 
east from Camot Bay to the North- 
em Territory border. 

(iii) An employee who has less than '12 
months' service in the abovementioned 
areas and who is required to proceed on 
annual leave to suit departmental con- 
venience shall be entitled to the conces- 
sions. The concession may also be given 
to an employee who proceeds on annual 
leave before completing the 12 months 
service provided that the employee 
returns to the area to complete the 12 
months service at the expiration of the 
period of leave. 

(iv) The mode of travel is to be at the 
discretion of the employer. 

(v) Travel concessions not utilised within 
12 months of becoming due will lapse. 

(vi) (aa) Part time employees are entitled to 
travel concessions pursuant to this 
clause on a pro-rata basis accord- 
ing to the usual number of hours 
worked per week, eg. a part time 
employee working 20 hours per 
week is entitled to 20/37.5 of either 
the air fares or mileage payments. 

(bb) Travelling time shall be calculated 
on a pro-rata basis according to the 
number or hours normally worked. 

(b) Employees, other than those whose head- 
quarters are located north of the 26 degree 
south latitude, whose headquarters are situ- 
ated two hundred and forty kilometres or 
more from Perth General Post Office and 
who travel to Perth for their annual leave may 
be granted by the employer reasonable 
travelling time to enable them to complete 
the return journey. 

(10) The conditions of subclause (9) are those applica- 
ble to permanent officers employed under the 
provisions of the Public Service Act 1978. 

6. Clause 15.—Long Service Leave: Delete the words 
"three months" wherever they appear in this clause and 
insert in lieu thereof the words "thirteen weeks". 

7. Clause 23.—^Locality Allowances: Delete this clause 
and insert the following in lieu thereof; 

23.—Locality Allowances. 
(1) For the purposes of this clause the following 

expressions shall have the following meaning: 
"Family" means the spouse of an employee and 
their children. 
"Spouse" includes a person who is not married 
to the employee but who is living with the 
employee on a permanent domestic basis as a 
de-facto wife or husband. 

"Dependent" in relation to an employee means 
either: 

(a) a spouse who is usually resident within 
the State and is not in receipt of an 
income exceeding $88.22 per week or 
$4,602.00 per annum. 
Or, where there is no spouse: 

(b) a student child under the age of 18 years, 
or any other relative who is usually 
resident within the State and is not in 
receipt of an income exceeding $88.22 
per week or $4,602.00 per annum. 

(2) Employees employed in localities covered by this 
Award shall be paid the locality allowance at half 
the rates contained within Schedule D, excepting 
that an employee who makes application on the 
prescribed form that he or she is supporting a 
dependant shall be entitled to receive the full rate. 

(3) Where both spouses are employees, the total of the 
allowances payable to them shall not exceed the 
allowance at the full rate for the locality in which 
they are employed. 

(4) When an employee is on long service leave or 
other approved leave with pay (other than regula- 
tion school vacations) that employee shall only be 
paid the locality allowance for the period (if any) 
of the said leave his or her family or other 
dependants remains or remain resident in the 
locality to which the allowance relates. 

(5) If an employee leaves the locality in which he or 
she is employed on duty and remains away for a 
continuous period of two weeks thereafter and 
until that employee returns he or she shall not be 
entitled to the Locality Allowance which ordinar- 
ily would have been payable unless the employer 
otherwise determines. 

(6) An employee who is employed for a complete 
school year in a school in a locality in respect of 
which a locality allowance is payable shall be paid 
the appropriate allowance for the full year in 
which so employed. 

(7) An employee regularly employed on less than a 
full time basis in a locality allowance area and 
who is entitled to an allowance in accordance with 
the provisions of this clause shall be paid that 
proportion of the appropriate allowance which his 
or her regular hours of work bears to the hours of 
work of a full time employee. 

(8) Liberty is reserved to the union to apply to amend 
this award for the purpose of establishing a 
locality allowance for an employee taking up an 
appointment in a new location not mentioned in 
Schedule D. 

(9) The locality allowance payable under this clause 
shall be adjusted every twelve (12) months, 
effective from the 1 st day of January in each year, 
in accordance with variations in the Consumer 
Price Index (CPI) for Perth for the preceding 
twelve months period ending on the 31st day of 
December each year. 

(10) The income used as a dependency test shall be 
adjusted on the 31st day of December each year 
in accordance with variations to the taxable limit 
for earnings for the dependent spouse rebate. 

(11) The provisions of this clause shall be the same as 
those applicable to Government School Tbachers 
employed under the Education Act 1928-1981. 

8. Clause 24.—Travelling Allowances: Delete this clause 
and insert the following in lieu thereof: 

24.—Travelling Allowances. 
(1) An employee who travels on official business 

shall be reimbursed reasonable expenses accord- 
ing to the provisions contained in this clause. 
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(2) When a trip necessitates an overnight stay away 
from headquarters and the employee: 
(a) is supplied with accommodation and meals 

free of charge; or 
(b) attends a course, conference, etc., where the 

fee paid includes accommodation and meals; 
or 

(c) travels by rail and is provided with a sleeping 
berth and meals; or 

(d) is accommodated at a Government institu- 
tion, hostel or similar establishment and 
supplied with meals, 

reimbursement shall be in accordance with the 
rates prescribed in Item 1, 2, or 3 of Schedule E. 

(3) When a trip necessitates an overnight stay away 
from the employee's headquarters and the em- 
ployee is fully responsible for the provision of 
accommodation, meals and incidental expenses: 

(a) where hotel or motel accommodation is 
utilised reimbursement shall be in accor- 
dance with the rates prescribed in Items 4 to 
8 of Schedule E. 

(b) where other than hotel or motel accommoda- 
tion is utilised reimbursement shall be in 
accordance with the rates prescribed in Items 
9, 10 or 11 of Schedule E. 

(4) When a trip necessitates an overnight stay away 
from headquarters and accommodation only is 
provided at no charge to the employee, reimburse- 
ment shall be made in accordance with the rates 
prescribed in Items 1, 2 or 3 and Items 12, 13 or 
14 of Schedule E, subject to the employee's 
certification that each meal claimed was actually 
purchased. 

(5) To calculate reimbursement under subclause (1) 
and (2) for a part of a day, the following formula 
shall apply: 
(a) if departure from headquarters is— 

before 8.00am—100% of the daily rate. 
8.00am or later but prior to 1.00pm—90% 

of the daily rate. 
1.00pm or later but prior to 6.00pm—75% 

of the daily rate. 
6.00pm or later—50% of the daily rate. 

(b) if arrival back at headquarters is— 
8.00am or later but prior to 1.00pm—10% 

of the daily rate. 
I.00pm or later but prior to 6.00pm—25% 

of the daily rate. 
6.00pm or later but prior to 11.00pm— 

50% of the daily rate. 
II.00pm or later—%100 of the daily rate. 

(6) When an employee travels to a place outside a 
radius of 50 kilometres measured from the 
employee's headquarters, and the trip does not 
involve an overnight stay away from headquarters, 
reimbursement for all meals claimed shall be at 
the rates set out in Items 12 or 13 of Schedule E 
subject to the employee's certification that each 
meal claimed was actually purchased. Provided 
that when an employee departs from headquarters 
before 8.00am and does not arrive back at 
headquarters until after 11.00pm on the same day 
reimbursement shall be at the appropriate rate 
prescribed in Items 4 to 8 of Schedule E. 

(7) When it can be shown to the satisfaction of the 
employer by the production of receipts that 
reimbursement in accordance with Schedule E 
does not cover an employee's reasonable expenses 
for a whole trip the employee shall be reimbursed 
the excess expenditure. 

(8) In addition to the rates contained in Schedule E 
an employee shall be reimbursed reasonable 
incidental expenses such as train, bus and taxi 

fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(9) If on account of lack of suitable transport facilities 
an employee necessarily engages reasonable ac- 
commodation for the night prior to commencing 
travelling on early morning transport the em- 
ployee shall be reimbursed the actual cost of such 
accommodation. 

(10) Reimbursement of expenses shall not be sus- 
pended should an employee become ill whilst 
travelling, provided leave for the period of such 
illness is approved in accordance with provisions 
of this award and the employee continues to incur 
accommodation, meal and incidental expenses. 

(11) Reimbursement claims for travelling in excess of 
14 days in one month shall not be passed for 
payment by a certifying officer unless the em- 
ployer has endorsed the account. 

(12) An employee who is relieving at or temporarily 
transferred to any place within a radius of fifty 
(50) kilometres measured from headquarters shall 
not be reimbursed the cost of midday meals 
purchased, but an employee travelling on duty 
within that area which requires absence from 
headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 17 of 
Schedule E for each meal necessarily purchased, 
provided that:— 
(a) such travelling is not a normal feature in the 

performance of the employee's duties; and 
(b) such travelling is not within the suburb in 

which the employee resides; and 
(c) total reimbursement under this subclause for 

any day period shall not exceed the amount 
prescribed by Item 18 of Schedule E. 

(13) For the purposes of this clause, "Headquarters" 
means the place in which the principal work of the 
employee is carried out, as defined by the Chief 
Executive Officer. 

(14) The provisions of this clause shall be the same as 
those applying to permanent officers under the 
Public Service Act 1978. 

9. Clause 29.—Liberty to Apply: Delete this clause and 
insert the following new clauses in lieu thereof: 

29.—Notification of Change. 
(1) (a) Where an employer has made a definite 

decision to introduce major changes in 
production, programme, organisation, struc- 
ture or technology that are likely to have 
significant effects on employees, the em- 
ployer shall notify the employees who may 
be affected by the proposed changes and the 
Union. 

(b) For the purpose of this clause "significant 
effects" include termination of employment; 
major changes in the composition, operation 
or size of the employer's work force or in the 
skills required; elimination or diminution of 
the job opportunities, promotion opportuni- 
ties or job tenure; the alteration of hours of 
work; the need for retraining or transfer of 
teachers to other work or locations and 
restructuring of jobs. 

Provided that where this award or any 
other award or agreement makes provision 
for alteration of any of the matters referred 
to in this clause an alteration shall be deemed 
not to have significant effect. 

(2) (a) The employer shall discuss with the employ- 
ees affected and the Union, inter alia, the 
introduction of the changes referred to in 
subclause (1) of this clause, the effects the 
changes are likely to have on employees, 
measures to avert or mitigate the adverse 
effects of such changes on employees and 
shall give prompt consideration to matters 



raised by the teachers and/or the union in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been 
made by the employer to make the changes 
referred to in subclause (1) of this clause, 
unless by prior arrangement, the union is 
represented on the body formulating recom- 
mendations for change to be considered by 
the employer. 

(c) For the purposes of such discussion an 
employer shall provide to the employees 
concerned and the Union all relevant infor- 
mation about the changes including the 
nature of the changes proposed, the expected 
effects of the changes on employees and any 
other matters likely to affect employees. 

(d) Provided that any employer shall not be 
required to disclose confidential information, 
the disclosure of which would be inimical to 
the employer's interests. 

30.—Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current award 
structure the parties are prepared to discuss all 
matters raised by the parties for increased flexibil- 
ity and efficiency. As such, any discussions 
between the Parties must be premised on the 
understanding that; 

(a) the majority of employees must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the union must be party to the agreement, in 
particular, where any employees are holding 
discussions which would require any award 
variation, the union shall be invited to 
participate; 

(d) the union shall not unreasonably oppose any 
agreement; 

(e) subject to the provision of this award, any 
agreement reached shall be ratified by the 
Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement required 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

(5) The parties agree to establish a consultative 
mechanism/s and procedures appropriate to their 
size, structure and needs, for consultation and 
negotiation on any of the matters raised pursuant 
to this clause. 

31.—^Performance of Relevant Skills. 
The employer may direct a teacher to carry out such 

duties as are within the limits of the teacher's skill, 
competence and training. 

10. Schedule A—Salaries: Delete this schedule and insert 
in lieu thereof the following: 

Schedule A—Salaries. 

4. $26,573 
5. $28,265 

6. $30,037 

7. $31,811 
8. $33,582 

9. $35,357 
10. $37,131 

11. $38,903 
12. $40,677 

13. $42,451 
14. $44,225 

Minimum commencing point for 
graduate or equivalent qualifica- 
tion (UG2, UG1) without rele- 
vant experience. 
Minimum commencing point for 
trades lecturer with at least 5 
years relevant post apprentice- 
ship experience. 

Normal maximum point for lec- 
turers possessing no relevant for- 
mal post secondary qualifica- 
tions. 

Normal maximum point for lec- 
turers not possessing relevant 
graduate qualifications (UG2, 
UG1) or equivalent level. 

Normal maximum point for lec- 
turers with relevant graduate 
qualifications. Progression be- 
yond this level requires a relevant 
four year UG1 graduate qualifi- 
cation or equivalent. 

(1) Lecturer Scale 
(a) 1. $21,558 

2. $23,229 
3. $24,900 

Normal minimum commencing 
point for lecturers possessing no 
relevant post secondary qualifi- 
cations. 

(b) A UG1 or UG2 qualification means an advanced 
education or university level award which meets 
the criteria for those qualifications laid down from 
time to time by the Australian Council for Tfertiary 
Awards, or its predecessor. 

(c) For Level 5, an approved equivalent means the 
qualification should be of similar level requiring 
a minimum of three years full time study beyond 
the year 12 level of secondary education at an 
advanced education level. 

(d) Equivalent qualification for UG1 includes the 
following: 

• UG2 plus a relevant TAPE Diploma; or 
• a three year UG1 or UG2 plus one year post 

graduate award; 
or any other equivalent level of qualification 
approved by the employer. 

(e) The performance management process will in 
special circumstances and subject to the lecturer 
completing a year of service at the level of a bar 
enable a lecturer to proceed beyond that bar, 
provided that no lecturer shall move beyond Level 
12 unless that person possesses a relevant graduate 
qualification. 

(2) Senior Lecturer 
The salary of a Senior Lecturer shall be $47,322 p.a. 

(3) Head of Department 
(a) 1. $48,542 

2. $50,263 
3. $51,984 

(b) Salary progression for a Head of Department shall 
be determined by Clause 12.—Annual Increments 
of this award. In subclause (2) of Clause 12.— 
Annual Increments of this award, annual incre- 
ment dates shall be determined with reference to 
the date of appointment as a Head of Department. 

(4) Allowances 
Administrative and Management allowances shall be 

payable to staff appointed to the Lecturer Scale in 
accordance with the following provisions: 

(a) the allowance shall be payable only in 
respect of special duties assigned from time 
to time by the Director; 

(b) an Administration allowance of $1,131 p.a. 
shall be payable for significant administra- 
tive responsibility involving the organisation 
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and supervision of resources for program- 
mes; and 

(c) a Management allowance of $2,262 p.a. shall 
be payable for significant programme man- 
agement responsibilities including line re- 
sponsibility for full time staff and budget 
control. 

(5) Fraction of Full Time 
Where the employment is on a fraction of full time 

basis the salary payable shall be a proportion of the 
appropriate full time salary prescribed by this clause for 
that employee, according to the fraction of full time 
being worked. 

11. Schedule B—Part Time Provisions: Delete this 
schedule and insert in lieu thereof the following: 

Schedule B—Part Time Provisions. 
Group A $50.00 per hour 
Group B $41.24 per hour 
Group C $38.43 per hour 
Group D $34.27 per hour 
Group E $25.85 per hour 
(1) This scale will be adjusted annually in accordance 

with any change in fiill time academic salaries,. 
(2) Part time employees will be paid the hourly rates 

in this schedule or by such contract sum as may 
be agreed between the part time employee and the 
employer. 

12. Schedule C—List of Respondents: Delete this 
schedule and insert the following in lieu thereof: 

Schedule C—Parties to Award. 
Name 
Employer Parties 
Hedland College Council 

Kalgoorlie College Council 

Karratha College Council 

Union Parties 
State School Teachers Union 
of W.A. (Inc.) 

Address 

PMB 1 
SOUTH HEDLAND WA 
6722 
Cassidy Street 
KALGOORLIE WA 6430 
Mill Stream Road 
KARRATHA WA 6714 
150-152 Adelaide Terrace 
PERTH WA 6000 

Schedule D—Location Allowance. 
DISTRICT 1 

Badgingarra 
Ballidu 
Beacon 
Bencubbin 
Binnu 
Borden 
Buntine 
Cadoux 
Camamah 
Cervantes 
Chowerup 
Coorow 
Dalwallinu 
Eneabba 
Gabbin 
Gairdner River 
Glenorchy 
Hyden 
Jerramungup 
Jurien 
Kalannie 
Karlgarin 
Latham 
Leeman 
Mingenew 
Morawa 
Mt Many Peaks 
Mt Walker 
Mullewa 
Narembeen 
Ongerup 

Per Annum 
$ 
719 
258 
160 
258 
598 
598 
258 
258 
258 
719 
655 
258 
258 
655 
258 
719 
655 
655 
598 
719 
258 
655 
258 
719 
258 
258 
655 
598 
258 
258 
598 

DISTRICT 1 

Perenjori 
Pingaring 
Pingrup 
South Stirling 
Tardun 
Three Springs 
Tincurrin 
Wellstead 
Wubin 
Yuna 

DISTRICT 2 

Bodallin 
Bremer Bay 
Burracoppin 
Cascade 
Condingup 
Coolgardie 
Esperance 
Fitzgerald 
Grass Patch 
Jerdacuttup 
Kalgoorlie 
Kambalda 
Lake King 
Marvel Loch 
Mt Hampton 
Moorine Rock 
Mukinbudin 
Munglinup 
Newdegate 
Norseman 
Ravensthorpe 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 

DISTRICT 3 

Cue 
Kalbarri 
Laverton 
Leinster 
Leonora 
Meekatharra 
Menzies 
Mt Magnet 
Mt Margaret 
Sandstone 
Useless Loop 
Wiluna 
Yalgoo 

DISTRICT 4 

Blackstone 
Burringurrah (St James) 
Carnarvon 
Coonana (Yintarri) 
Gascoyne Junction 
Giles (Warakuma) 
Jameson (Manta Maru) 
Rawlinna 
Shark Bay 
Tjukurla 
Warburton 
Warburton West (Tjirrkarli) 
Wamarm 
Wingellina (Irruntja) 



Per 
Annum 

DISTRICT 5 

Broome 
Camballin 
Cherrabun 
Christmas Creek 
(Wangkatjunga) 
Dampier 
Derby 
Exmouth 
Fitzroy 
Gogo 
Golds worthy 
Halls Creek 
Hedland 
Jigalong 
Karratha 
La Grange 
Marble Bar 
Mt Cooke 
Muludja (Fossil Downs) 
Newman 
Nullagine 
Onslow 
Pannawonica 
Pollock Hills (Kiwirrkurra) 
Paraburdoo 
Roeboume 
Shay Gap 
Tfelfer 
Tom Price 
Wickham 
Yandeyarra 

DISTRICT 6 

Cygnet Bay 
Dunham River (Doon Doon) 
Glen Hill 
Kalumburu 
Koolan Island 
Kununurra 
Mt Bamett 
One Arm Point 
Oombulgurri 
Wyndham 

Schedule E—^Travelling Allowance. 

NOTE: The rates expressed in this Schedule are in line 
with those expressed in Column A of Schedule A— 
Travelling, Transfer and Relieving Allowance of the Public 
Service General Conditions of Service and Allowances 
Award—No. PSA A 4 of 1989. 
Item Particulars Daily 

Rate 

Allowance to meet incidental expenses 
$ 

(1) WA—South of 26° South Latitude 6.50 
(2) WA—North of 26° South Latitude 8.40 
(3) Interstate 8.40 

Per 
Annum 

Derby 111.75 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shark Bay 107.90 
Tom Price 104.40 
Thrkey Creek 85.40 
Wickham 117.90 
Wyndham 109.40 
Interstate—Capital City 
Sydney 171.40 
Melbourne 170.90 
Other Capitals 148.90 
Interstate-—Other than Capital City 93.20 

Accommodation involving an overnight stay at other than 
a Hotel or Motel 

$ 
(9) WA—South of 26° South Latitude 44.35 
(10) WA—North of 26° South Latitude 56.10 
(11) Interstate 56.10 
Travel not involving an overnight stay 
(12) WA—South of 26° South Latitude: 

Breakfast 9.20 
Lunch 9.20 
Evening Meal 19.45 

(13) WA—North of 26° South Latitude: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

(14) Interstate: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

Deduction for normal living expenses 
(15) Each Adult 16.50 
(16) Each Child 2.85 
Midday Meal 
(17) Rate per meal 4.00 
(18) Maximum reimbursement per pay 20.00 

period 

Schedule F—Travel Concessions for Annual Leave 

Approved Mock Travel Concession 
of Travel 

(A) Air Air fare for the employee and dependents. 
(B) Road Full motor vehicle allowance rates, but 

reimbursement not to exceed the cos of 
the return air fare for the employee and 
dependents travelling in the motor vehicle. 

(Q Road and Air Fuli motor vehicle allowance rates for car 
trip, but reimbursement not to exceed the 
cost of the return air fares for the employ- 
ees and dependents. 
Air fares for dependent spouse and de- 
pendent children. 

One day each way. 
North of 20* South— 
two and one half days 
each way. Remainder— 
two days each way. 
North of 20' South— 
two and one half days 
each way. Remainder— 
two days each way. 

Accommodation involving an overnight stay in a hotel or 
motel 
(4) WA—Metropolitan Hotel or Motel 118.70 
(5) Locality South of 26° South Latitude 93.20 

WA—Metropolitan Hotel or Motel 
Locality South of 26° South Latitude 
Locality North of 26° South Lati- 
tude: 
Broome 
Carnarvon 
Dampier 

151.40 
145.55 
132.90 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 1269 of 1992. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 
10 November 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr T. Dobson and Mr D. Parker on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 5th 
day of October 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

73 W.A.I.G, 

3. Clause 23.—Travelling Allowance: Delete paragraph 
(l)(a) and subclause (2) of this clause and insert in lieu the 
following: 

(1) (a) An employee required on any day to report 
directly to the job shall be paid the following 
allowance to compensate him/her for excess 
fares and travelling time from the employee's 
home to his/her place of work and return. 

Within a radius of 50 kilometres from the 
G.P.O. Perth $10.40 per day. 

(2) On country work where camping facOities are not 
provided and travel cannot be made by public 
conveyance, an employee required to travel to or 
from the place of work shall, unless a conveyance 
be provided by the employer (free of charge) to 
transport him/her to and from the place of work 
and a central pick-up place, be paid allowances in 
accordance with the following scale. 

Per Day 
$ 

3 kilometres each way and up to 
and including 8 kilometres each 
way 4.60 
over 8 kilometres each way and up 
to including 16 kilometres each 
way 8.40 
over 16 kilometres each way and 
up to and including 32 kilometres 
each way 10.40 
over 32 kilometres each way 12.40 

Schedule. 
1. Clause 11.—Meal Money: Delete this clause and insert 

in lieu the following: 
11.—Meal Money. 

When an employee is required for overtime without 
having been notified on the previous day, he/she shall 
be supplied with a meal or be paid $7.10 in lieu thereof, 
and if owing to the overtime worked, a second or 
subsequent meal is required he/she shall be supplied 
with each meal or be paid $4.70 for each meal so 
required. Provided no such meal or payment is due 
unless the employee works more than two hours after 
the usual knock off time. Provided that an employee 
who is allowed not less than one hour and a half in 
which to get a meal before resuming work, and 
facilities for obtaining a meal are available, shall not 
be entitled to meal money or a meal under this clause. 

2. Clause 17.—Living Away from Home Allowance: 
Delete paragraph (4)(a) and subclause (7) of this clause and 
insert in lieu the following: 

(4) (a) An employee who works as required during 
the ordinary hours of work on the working 
day before and the working day after a 
weekend and who notified the employer or 
his/her representative, not later than Thesday 
of each week, of his/her intention to return 
to his/her usual place of residence for the 
weekend, shall be paid an allowance of 
$21.20 for each such occasion. 

(7) Where an employee, supplied with board and 
lodging by his/her employer, is required to live 
more than 800 metres from the job he/she shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $10.40 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds twenty 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

ENGINEERING TRADES AND ENGINE DRIVERS 
(NICKEL REFINING) AWARD, 1971 

No. 10 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Ltd 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. 1376 of 1992. 

Engineering Trades and Engine Drivers (Nickel Refining) 
Award, 1971 

No. 10 of 1971. 

COMMISSIONER J.F. GREGOR. 
18 November 1992. 

Order. 
HAVING heard Mr L Pilgrim on behalf of the Applicant and 
Mr R Keegan on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrie Relations Act 1979 hereby orders— 

That the Engineering Trades and Engine Drivers 
(Nickel Refining) Award, 1971 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after die 17th day of 
November 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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7.—Leave Accruals. 

(1) In relation to an employee the subject of this 
Appendix the expression "week" contained in Clause 
16.—Annual Leave, Clause 17.—Long Service Leave 
and Clause 18.—Absence Through Sickness of this 
award shall mean a period of 40 hours and the 
expression "day" in Clause 34.—Special Day Off 
Provisions of this award shall mean a period of eight 
hours. 

(2) (a) The entitlement to k 
follows: 
Annual Leave 
Sick Leave 
Special Days Off 
Long Service Leave 

tve shall therefore be as 

200 hours per annum 
80 hours per annum 
96 hours per annum 

520 hours after 10 
years continuous 
service 

(b) The application of the above leave entitle- 
ments shall, in all respects other than 
quantum, be in the manner set out in the 
award. 

8.—Leave Coverage. 

(1) Where an employee is absent from a rostered 
shift, the work of that shift will be carried out by 
operators in accordance with a pre-determined Relief 
Roster. 

(2) Upon notification by a supervisor of a require- 
ment to attend work on other than an ordinary rostered 
shift, an operator on the Relief Roster shall attend as 
required. 

FOOD INDUSTRY (FOOD MANUFACTURING OR 
PROCESSING) AWARD 

No. A 20 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 

Australian Poultry Limited and Others. 

No. 965 of 1992. 

COMMISSIONER C.B. PARKS. 

3 February 1993. 
Order. 

Schedule. 
1. Clause 2.—^Arrangement: 

A. Delete the number and title 2A. State Wage 
Principles—June 1991. 

B. Immediately following Appendix One—^Training 
Arrangements—Instrument & Electrical Fitting 
Cross Training insert the following: 

Appendix Two—Twelve Hour Shift Work 
2. Clause 2A.—State Wage Case Principles—June 1991: 

Delete this clause. 
3. Appendix One—^Training Arrangements—Instrument 

& Electrical Fitting Cross Training: Immediately following 
this Appendix insert the following new Appendix: 

Appendix—Two. 
Twelve Hour Shift Work. 

1.—Arrangement. 
1. Arrangement 
2. Scope 
3. Review 
4. Hours of Work 
5. Average Rate of Pay 
6. Meals 
7. Leave Accruals 
8. Leave Coverage 

2.—Scope. 
(1) The provisions prescribed in this Appendix: 

(a) Apply to employees classified as powerhouse 
operators and to employees who are in 
training as such, who work in the boiler area 
on a twelve hour shift roster. 

(b) Supersede all other provisions of the award 
which are inconsistent therewith. 

3.—Review. 
Following the expiration of forty eight weeks from 

the date of the Order issued from Application No. 1376 
of 1992, the parties shall review the operation of twelve 
hour shift work herein prescribed. 

4.—Hours of Work. 
(1) The hours of work shall be worked in shifts of 

12 hours in accordance with the agreed continuous shift 
roster. 

(2) The roster shall provide an average of 336 
rostered hours for each 56 days of the shift cycle. 

5.—Average Rate of Pay. 
(1) Notwithstanding the provisions elsewhere con- 

tained in this award, an employee covered by the 
provision of the Appendix shall receive an average 
weekly rate of pay. 

(2) The average weekly rate of pay referred to in 
subclause (1) hereof shall be all inclusive of payment 
for all rostered hours in the shift work cycle including 
rostered overtime hours, shift allowance, weekend and 
public holiday penalties, public holidays both rostered 
on and rostered off, all disability and other allowances 
and payments including service pay. 

(3) The amounts referred to in subclause (2) hereof 
shall be calculated on an annual basis and paid 
fortnightly. 

(4) Where overtime in excess of the rostered hours 
of work is worked payment shall be made at the rate 
prescribed in Clause 12.—Continuous Shift Work and 
Clause 14.—Rest Period After Overtime of this award 
as appropriate. 

HAVING heard Ms B.L. Gavranich on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Food Industry (Food Manufacturing or 
Processing) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 1 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 6.—Meals. 

All meals will be taken on the job and as near as 
possible to the middle of the shift, so far as workload 
permits. 



Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 31. Wages, the following new number and title— 
32. Definitions. 

2. Clause 31.—Wages: Delete this clause and insert in 
lieu thereof— 

31.—Wages. 
The following shall be the minimum weekly rate of 

wages payable to employees covered by this Award. 
(1) (a) Classifications (General) 

Food and Allied Operative Rate 
per Week 

$ 
Level 1 (78%) 325.40 
Level 1A (80%) 333.80 
Level 2 (82%) 342.10 
Level 3 (87.4%) 364.60 
Level 4 (92.4%) 385.50 
Level 5 (100%) 417.20 

(b) Classifications (Confectionery) 
Confectioner 375.65 
Confectioner Machinist 335.15 
Machine Attendant 321.65 
Moulders 321.65 
Moulders Assistants 319.50 
General Factory Hand 312.30 

(c) Classifications (Seafood) 
Hand Filleter 339.70 
Retort Operator 339.70 
Employees engaged in the seaming 
and sealing of cans 339.70 
Fish Splitting Machine Operator 333.00 
General Hand 323.60 

(2) Junior Employees: (Percentage of adult rate of 
Level 1). 

Rate 
per Week 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 to 21 years of age 100 

(3) Leading Hands 
Per 

Week Extra 
$ 

A Leading Hand in charge of:— 
(a) Less than three other employees 8.90 
(b) Not less than three and not more 

than ten other employees 17.70 
(c) More than ten other employees 25.90 

3. Add after Clause 31.—Wages, the following new 
clause— 

32.—Definitions. 
Section One—Poultry Processing. 

1. Level 1 
Employees who are recruited into the Company 

at this level perform simple routine duties, work 
under direct supervision and receive detailed 
instruction. Level 1 employees exercise minimum 
judgement and are responsible for the quality of 
their own work within the scope of this level. 
1:1 Typical Tasks 

Indicative of the tasks an employee at this 
level may perform are the following:— 

1:1.1 Undertaking induction training. 
1:1.1 Performing a range of general 

labouring and cleaning duties. 

1:2 Promotional Criteria 
Employees remain at this level until such 

time as they have satisfactorily completed an 
induction program which enables them to 
meet the competency requirements of Level 
2, a position becomes available and they are 
selected to fill that vacancy. 

An induction program covers:— 
1:2.1 Basic occupational health and 

safety. 
1:2.2 First aid. 
1:2.3 Conditions of employment. 
1:2.4 Company policies/objectives. 
1:2.5 Plant layout and material location. 
1:2.6 Workplace training to meet the 

requirements of being able to com- 
petently perform work within the 
scope of Level 2. 

2. Level 2 
Employees at this level perform utility (general 

hand) functions and in so doing, perform work 
above and beyond the skills of an employee at 
Level 1 and to the level of their training:— 

• Work under direct supervision either individ- 
ually or in a team environment. 

• Understand and undertakes basic quality 
control/assurance procedures including the 
ability to recognise basic quality deviations 
and faults. 

• Understand and utilises basic statistical proc- 
ess control procedures. 

• Exercise minimal decision making. 

• Exercise discretion within their level of skills 
and training. 

2:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

2:1.1 Undertaking training to enable 
entry into Level 3. 

2:1.2 May be required to perform any of 
the duties of a lower level. 

2:1.3 Machine killing of poultry. 
2:1.4 Machine packing of poultry. 
2:1.5 Machine cutting of poultry. 
2:1.6 Machine eviscerating of poultry. 
2:1.7 Maintain tally of records. 
2:1.8 Hanging of live poultry on chain 

conveyor. 
2:1.9 Identify machine faults (basic). 

2:1.10 Manual packing of product. 
2:1.11 General process line work. 
2:1.12 Uses hand trolleys and pallet 

trucks. 
2:1.13 Weighing of product. 

2:2 Promotional Criteria 
Employees maybe promoted to Level 3 

when:— 
2:2.1 They can competently carry out all 

tasks of a Level 2 employee. 

2:2.2 A position becomes available and 
they are selected to fill that va- 
cancy. 



3. Level 3 
Employees at this level have completed a 

Production Certificate or equivalent training to 
enable the employees to perform work within the 
scope of this level. 

Employees at this level:— 
® Are responsible for the quality of their own 

work subject to routine supervision. 
• Work under routine supervision either indi- 

vidually or in a team environment. 
• Exercise discretion within their level of skills 

and training. 
3:1 Typical Skills 

Indicative of the tasks which an employee 
at this level may perform are the fol- 
lowing:— 

3:1.1 Undertaking training to enable 
entry into Level 4. 

3:1.2 May be required to perform any of 
the duties of a lower level. 

3:1.3 Receiving, despatching, distribut- 
ing, sorting, checking, packaging 
(other than repetitive packing), 
documenting and recording of 
goods, materials and components. 

3:1.4 Basic inventory control in the 
context of a production process. 

3:1.5 Exercising keyboard skills at basic 
level. 

3:1.6 Operation of mobile equipment 
including forklifts, overhead 
cranes and winch operation. 

3:1.7 Carrying out different measure- 
ments. 

3:1.8 Assists in the provision of on the 
job training in conjunction with 
supervisors/trainers. 

3:1.9 Undertake minor adjustments to 
machinery. 

3:1.10 Conduct some basic testing. 
3:1.11 Identify product specification 

problems. 
3:1.12 Record test results. 
3:1.13 Blend ingredients, using a prede- 

termined recipe. 
3:1.14 Manual cutting of poultry on 

power saw. 
3:1.15 Chicken filleting. 
3:1.16 Drive forklift (to license stan- 

dards). 
3:1.17 Manual killing of poultry. 

3:2 Promotional Criteria 
Employees may be promoted to Level 4 

when:— 
3:2.1 They can competently carry out all 

tasks of a Level 3 employee. 
3:2.2 A position becomes available and 

they are selected to fill that va- 
cancy. 

4. Level 4 
Employees at this level have completed a 

Production Certificate or equivalent training so as 
to enable employees to perform work within the 
scope of this level. 

Employees at this level:— 
• Work from instructions and procedures. 
• Assist in the provision of on the job training. 
• Co-ordinate work in a team environment or 

work individually under general supervision. 
• Write and read reports. 

4:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

4:1.1 Undertaking training to enable 
entry into Level 5. 

4:1.2 May be required to perform any of 
the duties of a lower level. 

4:1.3 Carrying out inventory and store 
control. 

4:1.4 Using tools and equipment within 
the scope of basic non-trade main- 
tenance. 

4:1.5 Exercising intermediate keyboard 
skills. 

4:1.6 Supervising the work of their em- 
ployees. 

4:1.7 Allocate tasks to other employees. 
4:1.8 Implement production require- 

ments. 
4:1.9 Oversee performance of other em- 

ployees. 
4:1.10 Conduct routine tests. 
4:1.11 Routine decisions regarding test 

results. 
4:1.12 Refer exceptional results to senior 

staff member. 

4:2 Promotional Criteria 
Employees may be promoted to Level 5 

when:— 
4:2.1 They can competently carry out all 

tasks of a Level 5 employee. 
4:2.2 A position becomes available and 

they are selected to fill that va- 
cancy. 

5. Level 5 
Employees at this level have completed ap- 

proved courses in the development of supervisory 
skills. For example; TAFE Supervision Certificate 
or equivalent. Employees at this level may hold 
a Trade Certificate appropriate within the scope 
of their position and demonstrate their ability to 
exercise of that trade. 

Employees at this level have completed appro- 
priate Production Certificate or equivalent. 

Employees at this level:— 
® Understands and applies quality control 

techniques. 
• Exercises good interpersonal communica- 

tions skills. 
• Exercises discretion within the scope of the 

grade. 
• Exercises keyboard skills at a level higher 

than Level 4. 
• Would be expected to organise and control 

the work output of a section. 
• Is able to inspect products and/or materials 

for conformity with established operations 
standards. 

5:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

5:1.1 May be required to perform any of 
the duties of a lower level. 

5:1.2 Maintaining quality standards in- 
cluding the approval of first-off 
samples. 
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5:1.3 Basic production scheduling and 
materMs handling within the 
scope of the process or directly 
related functions within new mate- 
rials/finished goods location in 
conjunction with technicians. 

5:1.4 Exercising advanced keyboard 
skills. 

5:1.5 Assists in the provisions of on the 
job training in conjunction with 
trainer. 

Section Two—Grocery, Match, Biscuit and Cake Manufac- 
turing 

1. Level 1 
Employees who are recruited into the Company 

at this level perform simple routine duties, work 
under direct supervision and receive detailed 
instruction. Level 1 employees exercise minimal 
judgement and are responsible for the quality of 
their own work within the scope of this level. 
1:1 Typical Tasks 

Indicative of the tasks an employee at this 
level may perform are the following:— 

1:1.1 Undertaking induction training. 
1:1.2 Performing a range of general 

labouring and cleaning duties. 
1:2 Promotional Criteria 

Employees remain at this level until such 
time as they have satisfactorily completed an 
induction programme which enables them to 
meet the competency requirements of Level 
1 A, a vacancy exists and they are selected to 
fulfil that vacancy. 

An induction program covers:— 
1:2.1 Basic occupational health and 

safety. 
1:2.2 First aid. 
1:2.3 Conditions of employment. 
1:2.4 Company policies/objectives. 
1:2.5 Plant layout and material location. 
1:2.6 Workplace training to meet the 

requirements of being able to com- 
petently perform work within the 
cope of Level 1A. 

1A. Level 1A 
Employees at this level perform a range of tasks 

and in so doing, work above and beyond the skiUs 
of an employee at Level 1 and to the level of their 
training:— 

• Work under direct supervision either individ- 
ually or in a team environment. 

• Understand and undertake basic quality con- 
trol. 

1A:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

1A:1.1 General cleaning duties. 
1A:1.2 Manual packing of products. 
1A:1.3 Using hand trolleys and pallet 

packs. 
1A:2 Promotional Criteria 

Employees may be promoted to Level 2 
when:— 

1A:2.1 They can competently perform all 
tasks of a Level 1A employee. 

1A:2.2 A position becomes available and 
they are selected to fill that va- 
cancy. 

2. Level 2 
Employees at this level perform utility (general 

hand) functions and in so doing, perform work 
above and beyond the skills of an employee at 
Level 1 and to the level of their training:— 

• Work under direct supervision either individ- 
ually or in a team environment. 

• Understand and undertakes basic quality 
control/assurance procedures including the 
ability to recognise basic quality deviations 
and faults. 

• Exercise minimal decision making. 
• Exercise discretion within their level of skills 

and training. 
2:1 Typical Tasks 

Indicative of the tasks which an employee 
at this level may perform are the fol- 
lowing:— 

2:1.1 Undertaking training to enable 
entry into Level 3. 

2:1.2 May be required to perform any of 
the duties of a lower level. 

2:1.3 Stack, prepare for storage raw and 
finished products and packaging 
material. 

2:1.4 Maintaining simple production re- 
cords. 

2:1.5 Identify machine faults (basic). 
2:1.6 Stocktaking of raw and packaging 

material. 
2:1.7 Uses hand trolleys and pallet 

trucks. 
2:1.8 Machine packing of product. 
2:1.9 Basic ingredient blending. 

2:2 Promotional Criteria 
Employees may be promoted to Level 3 

when:— 
2:2.1 They can competently carry out all 

tasks of a Level 2 employee. 
2:2.2 A position becomes available and 

they are selected to fill the va- 
cancy. 

3. Level 3 
Employees at this level have completed a 

Production Certificate or equivalent training to 
enable the employees to perform work within the 
scope of this level. 

Employees at this level:— 
• Are responsible for the quality of their own 

work subject to routine supervision. 
• Work under routine supervision either indi- 

vidually or in a team environment. 
• Exercise discretion within their level of skills 

and training. 
• May co-ordinate small work teams of Level 

2 employees. 
3:1 Typical Skills 

Indicative of the tasks which an employee 
at this level may perform are the fol- 
lowing:— 

3:1.1 Undertaking training to enable 
entry into Level 4. 

3:1.2 May be required to perform any of 
the duties of a lower level. 

3:1.3 Receiving, despatching, distribut- 
ing, sorting, checking, packaging 
(other than repetitive packing), 
order assembly, documenting and 
recording of goods, materials and 
components. 
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3:1.4 Basic inventory control in the 
context of a production process. 

3:1.5 Exercising keyboard skills at basic 
level. 

3:1.6 Operation of mobile equipment 
including forklifts, overhead 
cranes and winch operation. 

3:1.7 Carrying out different measure- 
ments. 

3:1.8 Undertake minor adjustments to 
machinery. 

3:1.9 Conduct some basic testing. 
3:1.10 Identify product specification 

problems. 
3:1.11 Record test results. 
3:1.12 Blend ingredients, using a prede- 

termined recipe. 
3:1.13 Operate a sifter, screens and basic 

milling equipment. 
3:1.14 Stock recording and inventory con- 

trol. 
3:1.15 Sample product for quality control 

and laboratory testing. 
3:1.16 Operating automatic, semi-auto- 

matic or single purpose machinery. 
3:2 Promotional Criteria 

Employees may be promoted to Level 4 
when:— 

3:2.1 They can competently cany out all 
tasks of a Level 3 employee. 

3:2.2 A position becomes available and 
they are selected to fill the va- 
cancy. 

4. Level 4 
Employees at this level have completed a 

Production Certificate or equivalent training so as 
to enable employees to perform work within the 
scope of this level. 

Employees at this level:— 
• Work from instructions and procedures. 
• Assist in the provision of on the job training. 
• Co-ordinate work in a team environment or 

work individually under general supervision. 
• Write and read reports. 

4:1 fypical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

4:1.1 Undertaking training to enable 
entry into Level 5. 

4:1.2 May be required to perform any of 
the duties of a lower level. 

4:1.3 Inventory and store control includ- 
ing operations of all appropriate 
materials handling equipment, 
VDU and keyboard operation at a 
level higher than that of level 3. 

4:1.4 Using tools and equipment within 
the scope of basic non-trade main- 
tenance. 

4:1.5 Exercising intermediate keyboard 
skills. 

4:1.6 Supervising the work of their em- 
ployees. 

4:1.7 Allocate tasks to other employees. 
4:1.8 Implement production require- 

ments. 
4:1.9 Conduct routine tests. 

4:1.10 Routine decisions regarding test 
results. 

4:1.11 Refer exceptional results to senior 
staff member. 

4:1.12 Assists in the provision of on the 
job training in conjunction with 
trainers and tradespersons. 

4:2 Promotional Criteria 
Employees may be promoted to Level 5 

when:— 
4:2.1 They can competently carry out all 

tasks of a Level 5 employee. 
4:2.2 A position becomes available and 

they are selected to fill that va- 
cancy. 

5. Level 5 
Employees at this level have completed ap- 

proved courses in the development of supervisory 
skills. For example; TAPE Supervision Certificate 
or equivalent. 

Employees at this level may hold a Trade 
Certificate appropriate within the scope of their 
position and demonstrate their ability to exercise 
of that trade. 

Employees at this level have completed appro- 
priate Production Certificate or equivalent. 

Employees at this level:— 
• Understands and applies quality control 

techniques. 
• Exercises good interpersonal communica- 

tions skills. 
• Exercises discretion within the scope of the 

grade. 
• Exercises keyboard skills at a level higher 

than Level 4. 
® Would be expected to organise and control 

the work output of a section. 
o Is able to inspect products and/or materials 

for conformity with established operations 
standards. 

5:1 fypical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

5:1.1 May be required to perform any of 
the duties of a lower level. 

5:1.2 Maintaining quality standards in- 
cluding the approval of first-off 
samples. 

5:1.3 Basic production scheduling and 
materials handling within the 
scope of the process or directly 
related functions within new mate- 
rials/finished goods location in 
conjunction with technicians. 

5:1.4 Exercising advanced keyboard 
skills. 

5:1.5 Assists in the provisions of on the 
job training in conjunction with 
trainer. 

5:1.6 Adjust equipment to meet quality 
assurance and process require- 
ments of production program. 

Section Three—Fruit and Vegetables Processing and Pack- 
ing 

1. Level 1 
Employees who are recruited into the Company 

at this level perform simple routine duties, work 
under direct supervision and receive detailed 
instruction. 

Level 1 employees exercise minimal judgement 
and are responsible for the quality of their own 
work within the scope of this level. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

1:1 Typical Tasks 
Indicative of the tasks an employee at this 

level may perform are the following:— 
1:1.1 Undertaking induction training. 
1:1.2 Routine duties of mainly a manual 

nature including sorting, packing 
and assembling of product and may 
use simple automated processes 
and mechanised aid. 

1:1.3 Performing a range of general 
labouring and cleaning duties. 

1:2 Promotional Criteria 
Employees remain at this level until such 

time as they have satisfactorily completed an 
induction programme which enables them to 
meet the competency requirements of Level 
1A, a position becomes available and they 
are selected to fill that vacancy. 

An induction program covers:— 
1:2.1 Basic occupational health and 

safety. 
1:2.2 First aid. 
1:2.3 Conditions of employment. 
1:2.4 Company policies/objectives. 
1:2.5 Plant layout and material location. 
1:2.6 Workplace training to meet the 

requirements of being able to com- 
petently perform work within the 
scope of Level 2. 

1A. Level 1A 
Employees at this level perform a range of tasks 

and in so doing, work above and beyond the skills 
of an employee at Level 1 and to the level of their 
training:— 

• Work under direct supervision either individ- 
ually or in a team environment. 

• Understand and undertake basic quality con- 
trol. 

1A:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

1A:1.1 Undertaking training to enable 
entry into Level 2. 

1A:1.2 May be required to perform any of 
the duties of a lower level. 

1A:1.3 Cleaning, peeling and processing 
new products. 

1A:1.4 Manual packing of products. 
1A:1.5 Sorting and grading of products 

with the assistance of automatic or 
semi-automatic machinery. 

1A:1.6 Washing, packing, stacking and 
shrink wrapping of produce using 
any fixed or mobile equipment as 
aids to the task. 

1A:1.7 Assembling products for customer 
orders. 

1A:1.8 Using hand trolleys and pallet 
packs. 

1A:1.9 Use forklifts having undertaken 
basic forklift operational training. 

1A:2 Promotional Criteria 
Employees may be promoted to Level 2 

when:— 
1A:2.1 They can competently perform all 

tasks of a Level 1A employee. 
1A:2.2 A position becomes available and 

they are selected to fill that va- 
cancy. 

2. Level 2 
Employees at this level undertake a range of 

tasks and to the level of their training;— 
• Work under direct supervision either individ- 

ually or in a team environment. 
• Understand and undertake basic quality con- 

trol/assurance procedures, including the abil- 
ity to recognise basic quality deviations and 
faults. 

• Exercise minimal decision making. 
2:1 Typical Tasks 

Indicative of the tasks which an employee 
at this level may perform are the fol- 
lowing:— 

2:1.1 Undertaking training to enable 
entry into Level 3. 

2:1.2 May be required to perform any of 
the duties of a lower level. 

2:1.3 Operating vacuum and other cool- 
ing equipment. 

2:1.4 Undertaking stock storage and 
product rotating activities. 

2:1.5 Maintaining production records. 
2:1.6 Operating forklifts and hold certifi- 

cate of competency. 
2:2 Promotional Criteria 

Employees may be promoted to Level 3 
when:— 

2:2.1 They can competently carry out all 
tasks of a Level 2 employee. 

2:2.2 A position becomes available and 
they are selected to fill that va- 
cancy. 

3. Level 3 
Employees at this level have completed a Food 

Processing Certificate or equivalent training to 
enable the employees to perform work within the 
scope of this level. 

Employees at this level:— 
• Are responsible for quality of their own work 

subject to routine supervision. 
• Work under routine supervision either indi- 

vidually or in a team environment. 
• Exercise discretion within their level of skills 

and training. 

3:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

3:1.1 Undertake training in a Personnel/ 
Supervisory Preliminary Course. 

3:1.2 May be required to perform any of 
the duties of a lower level. 

3:1.3 Co-ordinate work in a production 
line. 

3:1.4 Allocate tasks to other. 
3:1.5 Assist in the provision of on the job 

training in conjunction with train- 
ers. 

3:1.6 Undertake minor adjustment to 
machinery. 

3:2 Promotional Criteria 
Employees may be promoted to Level 4 

when:— 
3:2.1 They can competently carry out all 

tasks of a Level 3 employee. 
3:2.2 A position becomes available and 

they are selected to fill that va- 
cancy. 
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4. Level 4 
Employees at this level have completed a 

Production Certificate or equivalent training so as 
to enable the employees to perform work within 
the scope of this level. 

Employees at this level:— 
• Work from instructions and procedures. 
• Assist in the provision of on the job training. 
• Co-ordinate work in a team environment or 

work individually under general supervision. 
• Write and read reports. 

4:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

4:1.1 Undertaking training to enable 
entry into Level 5. 

4:1.2 May be required to perform any of 
the duties of a lower level. 

4:1.3 Using tools and equipment within 
the scope of basic non-trade main- 
tenance. 

4:1.4 Exercising intermediate keyboard 
skills. 

4:1.5 Supervising the work of their em- 
ployees. 

4:1.6 Allocate tasks to other employees. 
4:1.7 Implement production require- 

ments. 
4:1.8 Oversee performance of other em- 

ployees. 
4:2 Promotional Criteria 

Employees may be promoted to Level 5 
when:— 

4:2.1 They can competently perform all 
tasks of a Level 4 employee. 

4:2.2 A position becomes available and 
they are selected to fill that va- 
cancy. 

5. Level 5 
Employees at this level have completed ap- 

proved courses in development of supervisory 
skills. For example; TAPE Supervision Certificate 
or equivalent. 

Employees at this level may hold a Trade 
Certificate appropriate within the scope of then- 
position and demonstrate their ability to exercise 
of that trade. 

Employees at this level have completed appro- 
priate Production Certificate or equivalent. 

Employees at this level:— 
• Understands and applies quality control 

techniques. 
• Exercises good interpersonal communication 

skills. 
• Exercises discretion within the scope of the 

grade. 
• Exercises keyboard skills at a level higher 

than Level 5. 
• Would be expected to organise and control 

the work output of a section. 
• Is able to inspect products and/or materials 

for conformity with established operations 
standards. 

5:1 Typical Tasks 
5:1.1 May be required to perform any of 

the duties of a lower level. 
5:1.2 Maintaining quality standards in- 

cluding the approval of first-off 
samples. 

5:1.3 Basic production scheduling and 
materials handling within the 
scope of the process or directly 
related functions within new mate- 
rials/finished goods location in 
conjunction with technicians. 

5:1.4 Exercising advanced keyboard 
skills. 

5:1.5 Assists in the provision of on the 
job training in conjunction with 
trainer. 

Section Four—Ice Cream and Frozen Confectionery Manu- 
facturing 

1. Level 1 
Employees who are recruited into the Company 

at this level perform simple routine duties, work 
under direct supervision and receive detailed 
instruction. Level 1 employees exercise minimal 
judgement and are responsible for the quality of 
their own work within the scope of this level. 
1:1 Typical Tasks 

Indicative of the tasks an employee at this 
level may perform are the following:— 

1:1.1 Undertaking induction training. 
1:1.2 Performing a range of general 

labouring and cleaning duties. 
1:2 Promotional Criteria 

Employees remain at this level until such 
time as they have satisfactorily completed an 
induction program which enables them to 
meet the competency requirements of Level 
2, a position becomes available and they are 
selected to fill that vacancy. 

An induction program covers:— 
1:2.1 Basic occupational health and 

safety. 
1:2.2 First aid. 
1:2.3 Conditions of employment. 
1:2.4 Company policies/objectives. 
1:2.5 Plant layout and material location. 
1:2.6 Workplace training to meet the 

requirements of being able to com- 
petently perform work within the 
scope of Level 2. 

2. Level 2 
Employees at this level perform utility (general 

hand) functions and in so doing, perform work 
above and beyond the skills of an employee at 
Level 1 and to the level of their training:— 

• Work under direct supervision either individ- 
ually or in a team environment. 

• Understand and undertakes basic quality 
control/assurance procedures including the 
ability to recognise basic quality deviations 
and faults. 

• Exercise minimal decision making. 
• Exercise discretion within their level of skills 

and training. 
2:1 Typical Tasks 

Indicative of the tasks which an employee 
at this level may perform are the fol- 
lowing:— 

2:1.1 Undertaking training to enable 
entry into Level 3. 

2:1.2 May be required to perform any of 
the duties of a lower level. 

2:1.3 Stack, prepare for storage raw and 
finished products and packaging 
material. 

2:1.4 Can washing. 
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2:1.5 Maintaining simple production re- 
cords. 

2:1.6 Identify machine faults (basic). 
2:1.7 Uses hand trolleys and pallet 

trucks. 
2:2 Promotional Criteria 

Employees may be promoted to Level 3 
when:— 

2:2.1 They can competently carry out all 
tasks of a Level 2 employee. 

2:2.2 A position becomes available and 
they are selected to fill the va- 
cancy. 

3. Level 3 
Employees at this level have completed a 

Production Certificate or equivalent training to 
enable the employees to perform work within the 
scope of this level. 

Employees at this level:— 
• Are responsible for the quality of their own 

work subject to routine supervision. 
• Work under routine supervision either indi- 

vidually or in a team environment. 
• Exercise discretion within their level of skills 

and training. 
3:1 Typical Skills 

Indicative of the tasks which an employee 
at this level may perform are the fol- 
lowing:— 

3:1.1 Undertaking training to enable 
entry into Level 4. 

3:1.2 May be required to perform any of 
the duties of a lower level. 

3:1.3 Receiving, despatching, distribut- 
ing, sorting, checking, packaging 
(other than repetitive packing), 
order assembly, documenting and 
recording of goods, materials and 
components. 

3:1.4 Basic inventory control in the 
context of a production process. 

3:1.5 Exercising keyboard skills at basic 
level. 

3:1.6 Operation of mobile equipment 
including forklifts, overhead 
cranes and winch operation. 

3:1.7 Carrying out different measure- 
ments. 

3:1.8 Undertake minor adjustments to 
machinery. 

3:1.9 Conduct some basic testing. 
3:1.10 Identify product specification 

problems. 
3:1.11 Assisting ice cream freezing ma- 

chine operating. 
3:1.12 Assisting cone and wafer machine 

operating. 
3:1.13 Freezer hand. 
3:1.14 Assisting frozen confectionery ma- 

chine operating. 
3:1.15 Operating automatic, semi-auto- 

matic or single purpose machinery. 
3:2 Promotional Criteria 

Employees may be promoted to Level 4 
when:— 

3:2.1 They can competently carry out all 
tasks of a Level 3 employee. 

3:2.2 A position becomes available and 
they are selected to fill the va- 
cancy. 

4. Level 4 
Employees at this level have completed a 

Production Certificate or equivalent training so as 
to enable employees to perform work within the 
scope of this level. 

Employees at this level: 
• Work from instructions and procedures. 
• Assist in the provision of on the job training. 
• Co-ordinate work in a team environment or 

work individually under general supervision. 
• Write and read reports. 

4:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

4:1.1 Undertaking training to enable 
entry into Level 5. 

4:1.2 May be required to perform any of 
the duties of a lower level. 

4:1.3 Inventory and store control includ- 
ing operations of all appropriate 
materials handling equipment, 
VDU and keyboard operation at a 
level higher than that of Level 3. 

4:1.4 Using tools and equipment within 
the scope of basic non-trade main- 
tenance. 

4:1.5 Exercising intermediate keyboard 
skills. 

4:1.6 Supervising the work of their em- 
ployees. 

4:1.7 Allocate tasks to other employees. 
4:1.8 Cone and wafer machine operat- 

ing. 
4:1.9 Frozen confectionery machine op- 

erating. 
4:1.10 Ice cream freezing machine operat- 

ing. 
4:1.11 Assists in the provision of on the 

job training in conjunction with 
trainers and tradespersons. 

4:1.12 Ice cream cake decorating. 
4:2 Promotional Criteria 

Employees may be promoted to Level 5 
when:— 

4:2.1 They can competently carry out all 
tasks of a Level 5 employee. 

4:2.2 A position becomes available and 
they are selected to fill that va- 
cancy. 

5. Level 5 
Employees at this level have completed ap- 

proved courses in the development of supervisory 
skills. For example; TAPE Supervision Certificate 
or equivalent. 

Employees at this level may hold a Trade 
Certificate appropriate within the scope of their 
position and demonstrate their ability to exercise 
of that trade. Employees at this level have 
completed appropriate Production Certificate or 
equivalent 

Employees at this level:— 
• Understands and applies quality control 

techniques. 
• Exercises good interpersonal communica- 

tions skills. 
• Exercises discretion within the scope of the 

grade. 
• Exercises keyboard skills at a level higher 

than Level 4. 



• Would be expected to organise and control 
the work output of a section. 

• Is able to inspect products and/or materials 
for conformity with established operations 
standards. 

5:1 Typical Tasks 
Indicative of the tasks which an employee 

at this level may perform are the fol- 
lowing:— 

5:1.1 May be required to perform any of 
the duties of a lower level. 

5:1.2 Maintaining quality standards in- 
cluding the approval of first-off 
samples. 

5:1.3 Basic production scheduling and 
materials handling within the 
scope of the process or directly 
related functions within new mate- 
rials/finished goods location in 
conjunction with technicians. 

5:1.4 Exercising advanced keyboard 
skills. 

5:1.5 Assists in the provisions of on the 
job training in conjunction with 
trainer. 

5:1.6 Adjust equipment to meet quality 
assurance and process require- 
ments of production program. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEERING AWARD 1973-1990 

No. 13 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', 
Firemens' and Cleaners' Union of Workers. 

No. 1563 of 1992. 
COMMISSIONER C.B. PARKS. 

22 January 1993. 
Order. 

HAVING heard Mr D. Johnston on behalf of the Applicant 
and Mr M.D. McPolin on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Government Railways Locomotive Engine- 
men's Award 1973-1990 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from 8 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 
2A.—State Wage Principles—September 1989, insert the 
number and title: 

2B. Structural Efficiency 
2. Insert after Clause 2A.—State Wage Principles— 
September 1989, the following new clause: 

2B.—Structural Efficiency. 
(1) The employer and the union shall establish an 

appropriate consultative mechanism for consultation and 
negotiation on matters affecting Westrail's efficiency and 
productivity. 

(2) (a) Without limiting the right of either the employer 
or union to arbitration, any agreement (not being 
an enterprise bargaining agreement for the pur- 
pose of the Enterprise Bargaining Principle) 
agreed to by the parties through the structural 
efficiency process, to increase efficiency and 
productivity at the enterprise level, shall be 
subject to ratification by the Western Australian 
Industrial Relations Commission. 

(b) Any disputed areas in the agreement may be 
subject to conciliation and/or arbitration. If the 
agreement is approved, the agreement shall 
operate as a Schedule to this award and take 
precedence over other provisions of this award to 
the extent of any inconsistency. 

(3) Where new work arrangements have been established 
in accordance with the processes outlined in this clause, the 
employer may direct a worker to carry out such duties as are 
within the limits of the worker's skill, competence and 
training. 
3. Clause 14.—Rates of Pay: Delete this clause and insert 
in lieu thereof— 

14.—Rates of Pay. 
Item Grade or Designation Total Rate 
No. per Week 

(1) Trainee Engineman and Locomotive 
Trainee (unqualified): 

(a) A junior locomotive trainee (un- 
qualified) shall be paid at the rate 
of the following percentages of the 
appropriate rate prescribed for item 
number l(b)(i) herein. 

(i) Under 18 years 60% 
(ii) 18 years and under 19 

years 70% 
(iii) 19 years and under 20 

years 80% 
(iv) 20 years and under 21 

years 90% 
(v) Provided that any trainee 

engineman under 21 
years of age qualified to 
act as fireman and/or 
driver's assistant shall be 
paid an additional 30 
cents per week. 

(b) 21 years and over: 
(i) 1st year of adult service 
(ii) 2nd year of adult service 
(iii) Thereafter 

(c) Qualified to act as fireman or 
driver's assistant: 

(i) 1st year of adult service 
(ii) 2nd year of adult service 
(iii) Thereafter 

(d) Locomotive Trainee (qualified) 
and when acting as a fireman or 
driver's assistant: 

(i) 1st year of adult service 
(ii) 2nd year of adult service 
(iii) Thereafter 

(2) Fireman or Driver's Assistant and 
Locomotive Trainee (appointed): 

(a) First Year 
(i) Less than 1 year adult 

service 
(ii) Over 1 year's adult serv- 

ice but less than 2 years 
(iii) Over 2 years' adult serv- 

ice 

225.50 

263.10 

300.60 

338.20 

375.80 
382.50 
389.40 

385.40 
391.90 
399.10 

390.30 
396.70 
404.20 

401.20 

407.50 

414.70 
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(b) Second year 
(i) Less than 2 years' adult 

service 
(ii) Over 2 years' adult serv- 

ice 
(c) Third year 

(3) Fireman or Driver's Assistant qualified 
in driver's duties and Driver's Assistant (qual- 
ified): 

(a) (i) First year 
(ii) Second year 
(iii) Third year and thereafter 

(b) When acting as a driver 

(4) Shunting Fireman: 
A fireman or driver's assistant who at the 
worker's own request or for health or discipli- 
nary reasons is regressed to the grade of 
shunting fireman and is employed full-time on 
shunting duties, shall be paid as follows: 

(a) First year 
(i) Less than 1 year adult 

service 
(ii) Over 1 year adult service 

but less than 2 years 
(iii) Over 2 years' adult serv- 

ice 
(b) Second year 

(i) Less than 2 years' adult 
service 

(ii) Over 2 years' adult serv- 
ice 

(c) Third year and thereafter 
(5) (a) Engine Driver (including Diesel 

Railcar Driver and Diesel Locomo- 
tive Driver): 

(i) First year 
(ii) Thereafter 
(iii) Special Class 

(b) Driver (so classified) not in receipt 
of the rate prescribed in (a)(iii) 
hereof, who in any week for the 
most part of the rostered week's 
work, drives a passenger train or 
freight train tabled at passenger 
speed 105 kilometres or more in 
one direction. 

(c) Provided that the senior twenty- 
five (25) per cent of all mainline 
drivers employed shall be paid at 
the rate prescribed in (a)(iii) 
hereof. Advancement to the higher 
rate will be arranged annually and 
will operate from the first pay 
period commencing on or after 
July 7. 

The number of drivers to be ad- 
vanced each year shall be deter- 
mined by calculating the total 
number of all mainline drivers 
employed at July 1 and any driver 
in the senior twenty-five (25) per 
cent not previously in receipt of the 
higher rate shall be advanced in 
accordance with the foregoing pro- 
visions. 

Total Rate 
per Week 

Total Rate 
per Week 

418.20 

425.50 
435.20 

457.80 
477.00 
489.80 
505.30 

388.70 

395.40 

402.10 

398.90 

405.80 
410.90 

512.10 
516.90 
522.60 

522.60 

Where the number of mainline 
drivers previously advanced and in 
receipt of the higher rate is greater 
than twenty-five (25) per cent of all 
mainline drivers employed on July 
1 no variation will be made. 

(6) Shunting Driver 

An engineman who, at the worker's own 
request or for health or disciplinary reasons is 
regressed to the grade of shunting driver and 
is employed full time on shunting duties shall 
be paid as follows: 

(a) First year 
(b) Second year and thereafter 

(7) Driver in Charge: 

A driver, while required to undertake the duties 
of a driver in charge of an out-depot, shall work 
through the roster for that depot and shall be 
paid die highest ordinary wage prescribed for 
locomotive drivers. In addition, the driver in 
charge shall be paid the following amounts: 

(a\ at an out-depot where six or more 
workers are stationed 

(b) at an out-depot where fewer than 
six workers are stationed 

Provided that on relinquishing the duties of a 
driver-in-chaige a driver will revert to the 
wage he would have received had the driver 
not acted as driver-in-charge. 

(8) No driver shall be entitled to promotion 
from one class to another unless the driver 
satisfactorily passes any examination or test 
required by the head of the branch. 

(9) A driver whilst acting as sub-foreman 
shall be paid in accordance with the current 
award of the Railways Classification Board; 
provided that the driver shall not be paid a less 
rate than that prescribed in this award for a 
driver in charge. 

(10) Permanent Cleaner: 
(a) First year of adult service 

(b) Second year of adult service 

(c) Thereafter 

(11) Kilowatt Allowance: 
(a\ A locomotive driver, fireman, 

driver's assistant or worker acting 
as such, who in any shift works a 
train hauled by one or more operat- 
ing diesel electric or diesel loco- 
motives with a total rated kilowatt 
for traction specified hereunder 
shall, in addition to the wages 
prescribed in this clause, be paid an 
allowance as follows: 

0) For a period of four 
hours or more— 
Up to and including 976 
kilowatts 
Over 976 kilowatts but 
not exceeding 2760 kilo- 
watts 
Over 2760 kilowatts 
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Total Rate 
per Week 

$ 
(ii) For a period of less than 

four hours one eighth of 
the appropriate allow- 
ance prescribed in (i) 
hereof for each hour or 
part thereof worked, cal- 
culated to the nearest 10 
cents, with any broken 
part of 10 cents not ex- 
ceeding five cents being 
disregarded. 

Provided that where a 
locomotive engineman 
commences a shift work' 
ing a train entitling him 
to payment of a rate of 
allowance specified in 
this paragraph, the rate 
shall continue to apply 
throughout the shift irre- 
spective of any variation 
in the locomotive kilo- 
watt rating. 

^ The allowance shall stand alone 
and not be taken into consideration 
in the calculation of overtime, 
other penalty payments or guaran- 
teed payment. 

(c) The provisions of this subclause 
shall not apply to a locomotive 
engineman performing shunting 
duties at terminal depots. 

(12) Suburban Electric Railcar Allowance: 
(a) A worker qualified in the operation 

of electric suburban railcars and 
who, for any shift or part of a shift 
is rostered to work as a driver On 
the suburban rail system shall, for 
the whole of that shift, be paid the 
following rate of allowance in 
addition to the appropriate rate of 
pay: 

Engine Driver 
(i) First year 26.20 
(ii) Thereafter 26.50 
(iii) Special Case 26.90 

This allowance shall form part of the total rate of 
pay. 

(b) For the purpose of this subclause "driver" shall 
include "shed driver" provided that a shed driver 
in receipt of the above allowance shall be 
available and capable of being rostered for 
passenger operations. 

(13) (a) A fireman or driver's assistant working trains at 
Hampton and Redmine and being required to 
supervise and be responsible for the loading or 
unloading of a train shall be paid 80 cents per shift. 

(b) A fireman or driver's assistant working trains at 
Western No. 2 Collie shall be paid 15 cents per 
hour with a minimum of two hours for each train 
worked. 

(b) Where a minimum rate of pay as aforesaid is 
applicable to workers for work in ordinary hours, 
the same rate shall be applicable to the calculation 
of overtime and all other penalty rates, payment 
during sick leave and annual leave and all other 
purposes of this award. 

(15) Should the rates of pay provided in Clause 4 of part 
(iii) of the Locomotive Enginemen's Award 1966 issued 
under the authority of the Commonwealth Conciliation and 
Arbitration Act and to which the Commissioners of 
Railways, Victoria, South Australia, Tasmania are respon- 
dents be varied, any variation to the rate per week in this 
clause which may result therefrom shall operate from the 
same date as the variations made to Clause 4 of the first 
mentioned award. 

(16) The rates prescribed in this clause for each 
classification of worker shall be the sum of the amount 
described as the Award Rate of Pay plus the amount of 
Service Pay payable to each worker in accordance with the 
Railway Incremental Payment Scheme as amended from 
time to time, provided that the Award Rate of Pay shall be 
the rate of pay for each classification of worker as at June 
30, 1978 and shall include any subsequent variation thereto 
made in accordance with subclause (13) and (14) of this 
clause. Any reference to "Award Rate of Pay" shall mean 
the award rates prescribed in this subclause. 
4. Clause 20.—Shift Work: Delete this clause and insert in 
lieu thereof— 

20.—Shift Work. 

(1) On an afternoon shift which commences before 
1800 hours and the ordinary time of which 
concludes at or after 1830 hours, adults and 
juniors receiving the adult rate will be paid an 
allowance of $1.58 an hour on all time paid at 
ordinary rate. 

(2) On a night shift which commences at or between 
1800 hours and 0359 hours adults and juniors 
receiving the adult rate will be paid an allowance 
of $1.84 an hour on all time paid at ordinary rate. 

(3) On an early morning shift which commences at or 
between 0400 hours and 0530 hours adults and 
juniors receiving the adult rate will be paid an 
allowance of $1.58 an hour on all time paid at 
ordinary rate. 

(4) Irt addition to the hourly shift work allowance 
adults and juniors receiving the adult rate will be 
paid an allowance of $ 1.84 for any shift where the 
ordinary time commences or finishes at or 
between 0101 hours and 0359 hours. 

(5) Other juniors excluded from subclause (1) to (4) 
will be paid half the allowance for the same time 
on duty. 

(6) In calculating the allowances under this clause 
broken parts of an hour less than thirty minutes on 
any shift shall be disregarded and thirty minutes 
to fifty nine minutes paid as one hour. 

(14) Minimum Wage 

(a) Notwithstanding the provisions of Clause 14.— 
Rates of Pay, no adult worker shall be paid less 
than $275.50 per week as ordinary rates of pay in 
respect of the ordinary hours of work prescribed 
by this award. 
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HAIRDRESSERS AWARD 1989 
No. A 32 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The West Australian Hairdressers' and Wigmakers' 

Employees' Union of Workers 
and 

The Master Ladies Hairdressers' Industrial Union of 
Employers of W.A. and Others. 

No. 64 of 1993. 
Hairdressers Award 1989 

No. A 32 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

10 February 1993. 
Order. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and Ms C. Brown on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hairdressers Award 1989 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day of 
March, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours 
7. Display of Rosters 
8. Overtime 
9. Holidays 

10. Annual Leave 
11. Wages 
12. Engagement 
13. Registration 
14. Sick Pay 
15. Meal Times and Break Periods 
16. Meal Money 
17. Time and Wages Record 
18. Breakdowns 
19. Posting of Award 
20. Staff Room 
21. Long Service Leave 
22. Tools of Trade 
23. Premiums 
24. Proportion 
25. Under Rate Employees 
26. Board of Reference 
27. Uniforms 
28. Compassionate Leave 
29. Superannuation 
30. Payment of Wages 
31. Location Allowances 
32. First Aid Allowance 
33. Enterprise Bargaining 
34. Consultative Procedures 

First Schedule—Respondents 

2. Clause 2A.—State Wage Principles—September 1988: 
Delete this clause. 

3. Clause 3.—Area and Scope: Delete the words "Clause 
9.—Wages" and insert in lieu the following words "Clause 
11.—Wages". 

4. Clause 5.—^Definitions: 
(a) Delete the words "Clause 10.—Engagement" in 

subclause (4) of this clause and insert in lieu the 
following words "Clause 12.—Engagement". 

(b) Delete the words "Clause 22.—Under Rate 
Employees" in subclause (7) of this clause and 
insert in lieu the following words "Clause 
25.—Under Rate Employees". 

5. Clause 6.—Hours: 
(a) Delete the second paragraph of subclause (1) of 

this clause and insert in lieu the following: 
The ordinary hours of work and any meal 

interval prescribed by this award shall be rostered 
as a continuous period on any day. 

(b) Renumber subclauses (3) and (4) as subclauses (4) 
and (5) and insert a new subclause (3) as follows: 
(3) No employee shall be rostered to work more 

than 11 and one half ordinary hours on the 
day of late night trading or more than 9 and 
one half ordinary hours on any other day, 
Monday to Saturday. 

(c) Delete the words "Clause 8.—Holidays and 
Annual Leave" from the renumbered subclause 
(4) of this clause and insert in lieu the following 
words "Clause 9.—Holidays". 

(d) Delete paragraph (d) of the renumbered subclause 
(5) of this clause. 

6. Immediately following Clause 6.—Hours insert a new 
Clause 7.—Display of Rosters as follows: 

7.—Display of Rosters. 
(1) Every employer shall post or cause to be posted 

and keep posted, in a conspicuous position in each 
establishment, so as to be easily accessible to, and 
easily read by, every employee employed therein, 
a roster written in the English language showing: 
(a) The name of each employee bound by the 

award; and 
(b) The days, during each work cycle, upon 

which the employee is required to work 
his/her ordinary hours of work and the start 
and finish times of each work period. 

(c) The particulars referred to in paragraph (b) 
above shall be published two weeks in 
advance and may be changed in any of the 
following circumstances: 

(i) by one week's notice 
(ii) by mutual agreement between employer 

and employee, 
(iii) on account of the sickness or absence of 

an employee, 
(iv) by the inclusion of particulars in respect 

of casual employees. 
(d) In the extraordinary circumstance of unfore- 

seeable business demands, an employee's 
rostered day off in any week may be varied 
by the employer without the requirement to 
provide one week's notice to the employee. 

(e) Where changes to rosters are made in 
accordance with paragraphs (c) or (d) of this 
subclause, ordinary rates apply. 

(2) Notwithstanding the provisions of subclause (1) 
herein, the employer may provide each employee 
with an individual roster in writing containing the 
required information. 

(3) The particulars contained in such roster shall be 
in respect of the full week Monday to Saturday 
inclusive, during which it is posted. 



7. Clause 7. Overtime 
(a) Delete the heading of this clause and insert the 

following in lieu: 
8.—Overtime. 

(b) Delete the words "Clause 8.—Holidays and 
Annual Leave" in paragraph (b) of subclause (2) 
of this clause and insert in lieu the following 
words "Clause 9.—Holidays". 

(c) Delete paragraph (d) of subclause (2) of this clause 
and insert in lieu the following: 
(d) Work performed on a rostered day off 

Monday to Saturday inclusive shall be paid 
for at the rate of double time. 

(d) Delete paragraph (e) of subclause (2) of this clause 
and insert in lieu the following: 

(e) Work performed on Sundays shall be over- 
time and paid for at the rate of double time 
with a minimum payment of four hours at 
that rate. 

8. Clause 8.—Holidays and Annual Leave: 
(a) Delete the heading of this clause and insert the 

following in lieu: 
9.—Holidays. 

(b) Delete subclauses (4)—(14) inclusive of this 
clause. 

(c) Delete the words "Clause 7.—Overtime" in 
paragraph (a) of subclause (1) of this clause and 
insert in lieu the following words "Clause 
8.—Overtime". 

9. Clause 9.—Holidays: Immediately following this 
clause insert a new Clause 10.—Annual Leave as follows: 

10.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordi- 
nary wages as prescribed shall be allowed annu- 
ally to an employee by his employer after a period 
of twelve months' continuous service with such 
employer. 

(2) (a) During a period of annual leave an employee 
shall be paid a loading of 17I/2% calculated 
on his ordinary wage as prescribed. 

(b) The loading prescribed by this subclause 
shall not apply to proportionate leave on 
termination. 

(c) In the event of arrangements being made 
pursuant to subclause (7) of this clause which 
result in the employee taking annual leave 
prior to the anniversary date of the em- 
ployee's employment, the 1772% leave load- 
ing prescribed by this subclause shall not be 
payable to the employee with respect to such 
leave until the anniversary date of the 
employee's employment and shall be paid at 
that time. 

(3) If any prescribed holiday falls within an em- 
ployee's period of annual leave and is observed on 
a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to that period one day being an ordinary 
working day for each such holiday observed as 
aforesaid. 

(4) (a) If after one month's continuous service in 
any qualifying 12 monthly period an em- 
ployee leaves his/her employment or his/her 
employment is terminated by the employer 
through no fault of the employee, the 
employee shall be paid 2.923 hours pay at his 
ordinary rate of pay in respect of each 
completed week of continuous service. 

(b) In addition to any payment to which he/she 
may be entitled under paragraph (a) of this 
subclause, an employee whose employment 
terminates after he/she has completed a 
twelve monthly qualifying period and who 

has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period shall be given payment as prescribed 
in subclauses (1) and (2)(a) of this subclause 
in lieu of that leave or, in a case to which 
subclauses (7) or (11) of this clause applies, 
in lieu of so much of that leave as has not 
been allowed unless— 

(i) he/she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he/she has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(5) Any time in respect of which an employee is 
absent from work except time for which he/she is 
entitled to claim sick pay or time spent on holidays 
or annual leave as prescribed by this award shall 
not count for the purpose of determining his/her 
right to annual leave. 

(6) In the event of an employee being employed by 
an employer for portion only of a year, he/she 
shall only be entifled, subject to subclause (4) of 
this clause to such leave on full pay as is 
proportionate to his/her length of service during 
that period which such employer, and if such leave 
is not equal to the leave given to the other 
employees he/she shall not be entitled to work or 
pay whilst the other employees of such employer 
are on leave on full pay. 

(7) In special circumstances and by mutual consent of 
the employer and the employee, annual leave may 
be taken in periods of not less than one working 
week. 

(8) When an employee is entitled to annual leave 
under this clause, he/she shall receive at least 'two 
weeks' notice from this employer of the date when 
it will be convenient to the employer that such 
employee shall take his/her leave. 

(9) Except as provided by subclause (10) hereof, 
every employee shall be given and shall take 
annual leave within six months after the date the 
leave falls due. 

(10) At the written request of the employee and by 
mutual agreement between the employer and the 
employee, annual leave may be deferred beyond 
six months of the time of accrual but in such cases, 
the rate of pay applicable to such leave shall be 
the rate applicable at the time of accrual. 

(11) The provisions of this clause shall not apply to 
casual employees. 

(12) Where a business has been sold from one 
employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service 
Leave provisions published in Volume 69 of the 
West Australian Industrial Gazette at page 1 the 
1772% leave loading shall be paid to the employee 
pro-rata to the date of termination with the former 
employer. 

10. Clause 9.—Wages: Delete this clause and insert in 
lieu the following: 

11.—Wages. 
(1) (a) The rates of wage set out in paragraphs (b) 

and (c) of this subclause reflect a total rate 
for ordinary hours of work Monday to 
Saturday inclusive. This total rate is com- 
prised of a notional base rate plus a 12% all 
purpose loading in lieu of the penalties which 
applied prior to the first pay period on or after 
1st March 1993 for work performed in 
ordinary hours on the one night of late 
trading and on Saturday. 

(b) The minimum wage for ordinary hours 
payable to employees bound by this award 
from the first pay period on or after 1st March 
1993 shall be as follows except for employ- 
ees registered for "Mens Hairdressing (In- 



elusive)" and for whom the minimum rate of 
wage for ordinary hours is presented in 
paragraph (c) of this subclause: 

(i) Full-time—Principal $408.80 per week 
Senior $386.20 per week 

(ii) Part-time—Principal $10.76 per hour 
Senior $10.16 per hour 

(iii) Casual—Principal $12.91 per hour 
Senior $12.20 per hour 

(c) The minimum wages for ordinary hours 
payable from the first pay period on or after 
1st March 1993 for employees registered for 
"Mens Hairdressing (Inclusive)":— 

(i) Full-Time—Principal $395.50 per week 
Senior $373.10 per week 

(ii) Part-Time—^Principal $10.40 per hour 
Senior $ 9.82 per hour 

(iii) Casual—Principal $12.49 per hour 
Senior $11.78 per hour 

(2) (a) The rates of wage set out in paragraphs (b) 
and (c) of this subclause reflect a total rate 
for ordinary hours of work Monday to 
Saturday inclusive. This total rate is com- 
prised of a notional base rate plus a 10% all 
purpose loading in lieu of the penalties which 
applied prior to the first pay period on or after 
1st March 1993 for work performed in 
ordinary hours on the one night of late 
trading and on Saturday. 

(b) The minimum wage for ordinary hours 
payable to employees bound by this award 
from the first pay period on or after 1st 
February 1994 shall be as follows except for 
employees registered for "Mens Hairdress- 
ing (Inclusive)" and for whom the minimum 
rate of wage for "Mens Hairdressing (Inclu- 
sive)" and for whom the minimum rate of 
wage for ordinary hours is prescribed in 
paragraph (c) of this subclause:— 

(i) Full-Time—Principal $449.80 per week 
Senior $421.70 per week 

(ii) Part-Time—^Principal $11.83 per hour 
Senior $ 11.10 per hour 

(iii) Casual—Principal $14.20 per hour 
Senior $13.32 per hour 

(c) The minimum wages for ordinary hours 
payable from the first pay period on or after 
1st February 1994 for employees registered 
for "Mens Hairdressing (Inclusive)":— 

(i) Full-Time—^Principal $442.90 per week 
Senior $415.30 per week 

(ii) Part-Time—Principal $11.66 per hour 
Senior $10.92 per hour 

(iii) Casual—^Principal $13.99 per hour 
Senior $13.11 per hour 

(3) (a) The rates of wage set out in paragraphs (b) 
of this subclause reflects a total rate for 
ordinary hours of work Monday to Saturday 
inclusive. This total rate is comprised of a 
notional base rate plus a 10% all purpose 
loading in lieu of the penalties which applied 
prior to the first pay period on or after 1st 
March 1993 for work performed in ordinary 
hours on the one night of late trading and on 
Saturday. 

(b) The minimum wage payable for ordinary 
hours to employees bound by this award from 
the first pay period on or after 1st February 
1995 shall be as follows:— 

(i) Full-Time—^Principal $489.40 per week 
Senior $458.90 per week 

(ii) Part-Time—^Principal $12.88 per hour 
Senior $12.08 per hour 

(iii) Casual—^Principal $15.46 per hour 
Senior $14.49 per hour 

(4) Apprentices: (Percentage of the appropriate Sen- 
ior rate of wage per week). 
(a) Four Year Tbrm % 

First Six Months 35 
Second Six Months 40 
Second Year 50 
Third Year 70 
Fourth Year 85 

(b) Three Year Tferm % 
First Year 50 
Second Year 70 
Third Year 85 

(c) Adult Apprentices 
In the case of an apprentice aged twenty- 

one years or over, where the rate of wage 
determined by the application of paragraphs 
(a) or (b) of this subclause is less than the 
minimum wage for adults as prescribed by 
the Commission from time to time in General 
Orders, that minimum wage shall apply in 
lieu of the rates otherwise applicable by the 
application of this subclause. 

(5) Where a permanent employee is advised that 
he/she will be required to work until a specified 
time, such employee shall be entitled to be paid 
until such specified time, notwithstanding that the 
employer may allow the employee to leave early. 

(6) Apprentice Assessment 
Notwithstanding that the term of apprenticeship 

shall have expired, an employee shall continue to 
receive the wage payable in the last year of 
apprenticeship until the employee has teen as- 
sessed as achieving the necessary trade skills 
outlined in the Trade Training Schedule and a 
final Trade Certificate has been issued. 

(7) Ban on Sub-Contracting 
No employer shall rent any portion of the salon 

to an employee or employ an employee in the 
hairdressing trade on a commission only basis, or 
in any manner other than prescribed in this award. 

(8) An employer may direct an employee to carry out 
such duties as are within fie limits of the 
employee's skill, competence and training. 

11. Clause 10.—Engagement: Delete this clause and 
insert in lieu fie following: 

12.—Engagement. 
(1) Permanent Employment 

(a) "Permanent employment" shall mean an 
employee engaged on a weekly other than 
casual basis who may be dismissed or leave 
fie employer's service only by one week's 
notice given by either party or in fie event 
of such notice not been given by fie payment 
of one week's pay by fie employer to fie 
employee or by fie forfeiture of one week's 
pay by fie employee to the employer. 
Provided fiat any employer may dismiss an 
employee for refusal or neglect to obey 
reasonable instructions or for misconduct or, 
if after receiving one week's notice, such 
employee does not carry out his or her duties 
in same manner as he or she did prior to such 
notice. 

(b) Notwithstanding fie provisions of paragraph 
(a) hereof, an employee's engagement may 
be terminated by either party at any moment 
during fie first two months of employment 
provided fiat: 

(i) an employee whose employment is 
terminated by fie employer for reasons 
other than refusal or neglect or obey 
reasonable instructions or misconduct 
during fie first month of service shall be 
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classed as a casual employee and paid 
not less than the minimum rates of 
wages prescribed herein for a casual 
employee. 

(ii) An employee whose employment is 
terminated by the employer after more 
than one month but less than two 
months' employment for reasons other 
than refusal or neglect to obey reasona- 
ble instructions or misconduct shall be 
paid up to his/her ordinary ceasing time 
on the day on which notice of termina- 
tion is given. 

(c) (i) An employee whose employment is 
terminated by the employer on the 
business day preceding a holiday or 
holidays, otherwise than for refusal or 
neglect to obey reasonable instructions 
or for misconduct, shall be paid for such 
holiday or holidays. 

(ii) In the event of Christmas Eve falling on 
a Saturday or a Sunday, any employee 
who is terminated by the employer on 
the preceding Friday, otherwise than for 
refusal or neglect to obey reasonable 
instructions or for misconduct, shall be 
paid for Christmas Day and Boxing 
Day. 

(2) Casual Employment 
(a) ' 'Casual employee" shall mean an employee 

engaged by the hour and who may be 
dismissed or leave the employer's service at 
any moment without notice and except as 
hereinafter provided shall not be engaged for 
more than 32 hours per week in ordinary 
hours with not more than ten work com- 
mencements in each roster period of two 
weeks. 

Notwithstanding the aforementioned, a 
casual employee may be engaged in ordinary 
hours for 38 hours per week for periods of up 
to four consecutive weeks during peak 
trading periods or to relieve employees 
absent on leave. 

Work performed by casual employees in 
excess of the maximum weekly ordinary 
hours prescribed in this clause shall be paid 
for at overtime rates of pay. 

(b) The minimum period of engagement for a 
casual employee shall be three consecutive 
hours on any day. 

(c) Any casual employee engaged but not per- 
mitted to commence work shall receive two 
hours' pay at the casual rate as prescribed in 
this award. 

(3) Part-Time Employment 
(a) "Part-Time Employee" shall mean a perma- 

nent employee who may be engaged on any 
day, Monday to Saturday inclusive for a 
minimum of twelve hours per fortnight and 
a maximum of sixty four hours per fortnight 
with not more than ten daily work com- 
mencements in any fortnightly period. Pro- 
vided that a part-time employee shall not be 
engaged for less than three consecutive hours 
nor more than nine and a half consecutive 
hours exclusive of meal times on any one day 
except on the day of late night trading when 
the maximum daily ordinary hours shall be 
eleven and a half. 

(b) A part-time employee shall receive payment 
for wages, annual leave, sick leave and long 
service leave on a pro-rata basis in the same 
proportion as the number of hours regularly 
worked each week bears to 38 hours. 

(c) When a day, being a day when a part-time 
employee would have been rostered to work 
is a holiday under the provisions of Clause 
9.—Holidays of this award, then that day 
shall be a holiday without deduction of pay 
to such employee. 

12. Clause 11.—Registration: Delete the heading of this 
clause and insert in the lieu the following: 

13.—Registration. 
13. Clause 12.—Sick Pay: 

(a) Delete the heading of this clause and insert the 
following in lieu: 

14.—Sick Pay. 
(b) Delete subclause (2) of this clause and insert in 

lieu the following: 
(2) Accrual of Entitlement 

Employees entitlement to payment shall 
accrue at the rate of l/6th of 38 hours for each 
completed month of service with the em- 
ployer. 

(c) Delete the words "Clause 8.—Holidays 
and Annual Leave" in paragraph (e) of 
subclause (7) of this clause and insert in 
lieu the following words "Clause 10.— 
Annual Leave". 

14. Clause 13.—Meal Times and Break Periods: Delete 
this clause and insert in lieu the following: 

15.—Meal Times and Break Periods. 
(1) Meal Breaks shall be of a duration of not more 

than one hour and not less than half an hour and 
shall be granted and taken in one continuous 
period. 

(2) A meal break shall be taken after not less than two 
and a half hours nor more than five hours work 
have been performed on any day and, except as 
provided by subclause (3) hereof employees shall 
not be required to work for more than five hours 
without a break for a meal. 

(3) Where an employee is required to work for more 
than five hours without a break for a meal as a 
consequence of the operation of subclause (4) 
hereof, such employee shall be allowed a paid tea 
break of fifteen minutes duration in lieu of the 
requirement to take an additional meal break. The 
fifteen minute tea break referred to herein shall be 
taken in that part of the day which forms the 
substantial part of the employee's work and shall 
be in lieu of one of the breaks allowed by 
subclause (6) hereof. 

(4) From Monday to Saturday inclusive the lunch 
period may be taken between the hours of 
11.00am and 3.00pm. 

(5) An employee who is required to work ordinary 
hours on the night of late trading shall be entitled 
to an evening meal break to be taken between the 
hours of 4.30pm and 7.00pin. 

(6) An employee working more than eight ordinary 
hours in any day shall be entitled to two paid tea 
breaks of ten minutes to be taken in the morning 
and afternoon. Otherwise an employee shall be 
allowed a ten minute break each day either in the 
first or second half of the work period Monday to 
Saturday inclusive. Such breaks shall be taken to 
suit the employer's business provided that no 
employee shall be required to work for more than 
four and a half hours without having had such a 
break and provided further that such a break shall 
not take place within a period of one hour of 
commencing or finishing work, or within a period 
of one hour of the employee's lunch period or 
during the time of late night trading. 

(7) (a) Where an employee is required to continue 
working beyond his/her normal finishing 
time for more than two hours he/she shall be 
allowed a break for a meal of not less than 



362 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

thirty minutes. Such break shall be allowed 
to the employee before the expiration of the 
period of work beyond his/her normal finish- 
ing time referred to herein and not earlier 
than 5.00pm. 

(b) If the overtime to be worked continues 
beyond the meal break, an additional half 
hour meal break shall be allowed after each 
period of overtime not exceeding five hours. 

(8) Where it is not possible for the employer to grant 
a meal break on any day, the said meal break shall 
either be treated as time worked and the employee 
shall be paid at the rate applicable to the employee 
at the time such meal break is due plus fifty per 
cent of the prescribed ordinary hourly rate 
applying to such employee until such time as the 
employee is released for a meal or be allowed time 
off with pay within the roster period equivalent to 
fifty per cent of the time elapsed between when 
the said meal break became due and when the 
employee is released for a meal. 

(9) Unless otherwise specified meal breaks shall be 
unpaid. 

15. Clause 15.—Meal Times and Break Periods: Immedi- 
ately following this clause insert a new Clause 16.—Meal 
Money as follows:— 

16.—Meal Money. 
(1) The meal money required to be paid to employees 

pursuant to this clause shall be as follows: 
(a) From the first pay period on or 

after 1st March 1993 $4.50 
(b) From the first pay period on or 

after 1st February 1994 $5.50 
(c) From the first pay period on or 

after 1st February 1995 $6.50 
(2) When an employee is required to continue 

working after the usual finishing time for more 
than one hour he/she shall be paid the meal money 
prescribed in subclause (1) of this clause for the 
purchase of any meal required. 

(3) Late Night Trading Meal Allowance— 
An employee who commences work prior to 

12.30pm on the day of late night trading and is 
required to work beyond 7.00pm on that day shall 
be paid a meal allowance as prescribed by 
subclause (1) of this clause. 

(4) Meal Money may be paid.prior to the meal period 
on the day upon which the overtime is to be 
worked or as part of the normal weekly or 
fortnightly wage as appropriate. 

16. Clause 14.—Time and Wages Record: Delete this 
clause and insert in lieu the following: 

17.—Time and Wages Record. 
(1) Each employer bound by this award shall maintain 

a record containing the following information 
relating to each employee. 

(a) the name and address given by the employee, 
(b) the age of apprentices, 
(c) the classification of the employee and 

whether the employee is full-time, part-time 
or casual, 

(d) the commencing and finishing times of each 
period of work each day, 

(e) the number of ordinary hours and the number 
of overtime hours worked each day and the 
totals for each pay period, 

(f) the wages and any allowances paid to the 
employee each pay period and any deduc- 
tions made therefrom. 

(2) (a) At the time of payment of wages the 
employee may be given a pay slip showing 
that part of the record specified in paragraphs 

(e) and (f) of subclause (1) with respect to the 
pay period for which payment is being made. 

(b) If a pay slip is not given to the employee as 
prescribed in paragraph (a) hereof the em- 
ployer shall permit the employee to inspect 
the record either at the time of payment or at 
such other time as may be convenient to the 
employer. The employer shall not unreasona- 
bly withhold the record from inspection by 
the employee. 

(3) (a) The record may be maintained in one or more 
parts depending on the system of recording 
used by the employer whether manual or 
mechanical provided that if the record is 
maintained in more than one part, those parts 
shall be kept in such a manner as will enable 
the inspection referred to in subclauses (2) 
and (4) to be conducted at the one establish- 
ment. 

(b) The record shall be kept in date order so that 
the inspections referred to in subclauses (2) 
and (4) of this clause may be made with 
respect to any period in the six years from 1st 
march 1986. 

(c) The employer may, if it is part of normal 
business practice, periodically send the re- 
cord or any part of the record to another 
person, provided that the provision of this 
paragraph shall not relieve the employer of 
the obligations with respect to provisions 
contained elsewhere in this clause with the 
exception of those contained in paragraph (b) 
of this subclause. 

(d) Subject to this clause the record shall be 
available for inspection by a duly authorised 
official of the union during the normal hours 
of business of the employer, but excepting 
any time when the employer or his/her 
employees who are required to maintain the 
record may be absent. 

(e) The union official shall be permitted reason- 
able time to inspect the record and, if he/she 
requires, take an extract or copy of any of the 
information contained therein. 

(4) (a) If, for any reason, the record is not available 
for inspection by the union official when the 
request is made, the union official and the 
employer or his/her agent may fix a mutually 
convenient time for the inspection to take 
place. 

(b) If a mutually convenient time cannot be 
fixed, the union official may advise the 
employer in writing that he/she requires to 
inspect the record in accordance with the 
provisions of this award and shall specify the 
period contained in the record which he/she 
requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the re- 

cord at a place more than 35 kilometres 
from the G.P.O. Perth shall send a copy 
of that part of the record specified to the 
office of the union; and 

(ii) employers who normally keep the re- 
cord at a place less than 35 kilometres 
from the G.P.O. Perth shall make the 
record available to the union official at 
the time specified by the union official. 
If the record is not then made available 
to the union official the employer shall 
within three days send a copy of that 
part of the record specified to die office 
of the union. 

(d) In the event of a demand made by the union 
which the employer considers unreasonable 
the employer may apply to the Western 
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Australian Industrial Relations Commission 
for direction. An application to the Western 
Australian Industrial Relations Commission 
made by an employer for direction will, 
subject to that direction, stay the require- 
ments contained elsewhere in this subclause. 

(e) The Roster referred to in Clause 7.—Display 
of Rosters shall be available for inspection by 
a duly authorised representative of the union 
during normal trading hours on Monday, 
Tuesday or Wednesday of any week provided 
that the right of inspection provided by this 
paragraph shall not be exercised on more 
than one occasion in any week. 

17. Clause 15.—Breakdowns: Delete the heading of this 
clause and insert in lieu the following: 

18.—Breakdowns. 
18. Clause 16.—Posting of Award: Delete the heading of 

this clause and insert in lieu the following: 
19.—Posting of Award. 

19. Clause 17.—Staff Room: Delete the heading of this 
clause and insert in lieu the following: 

20.—Staff Room. 
20. Clause 18.—Long Service Leave: Delete the heading 

of this clause and insert in lieu the following: 
21.—Long Service Leave. 

21. Clause 19.—Tools of Trade: Delete the heading of 
this clause and insert in lieu the following: 

22.—Tools of Trade. 
22. Clause 20.—Premiums: Delete the heading of this 

clause and insert in lieu the following: 
23.—Premiums. 

23. Clause 21A.—Proportion: Delete the heading of this 
clause and insert in lieu the following: 

24.—Proportion. 
24. Clause 22.—Under Rate Employees: Delete the 

heading of this clause and insert in lieu the following: 
25.—Under Rate Employees. 

25. Clause 23.—Board of Reference: Delete the heading 
of this clause and insert in lieu the following: 

26.—Board of Reference. 
26. Clause 24.—Uniforms: Delete the heading of this 

clause and insert in lieu the following: 
26.—Uniforms. 

27. Clause 25.—Special Provisions for Late Night 
Trading: Delete this clause. 

28. Clause 26.—Compassionate Leave: Delete the head- 
ing of this clause and insert in lieu the following: 

28.—Compassionate Leave. 
29. Clause 27.—Superannuation: Delete this clause and 

insert in lieu the following: 
29.—Superannuation. 

(1) Definitions: 
(a) "Employees": In this clause all reference to 

employees shall mean employees whose 
employment is regulated by the following 
award: 

Hairdressers Award 1989 No. 32 of 1988 
(b) "The Fund": In this clause the fund shall 

mean: 
(i) The National Superannuation (NSP) as 

may be amended from time to time, and 
includes any superannuation scheme 
which is made in succession thereto; or 

(ii) The Retail Employees Superannuation 
Trust (REST); or 

(iii) Such other alternative superannuation 
schemes as mutually agreed between 
the parties bound by this award; which 
are capital guaranteed funds and which 

conform to the Commonwealth Govern- 
ment's operational standards for occu- 
pational superannuation; or 

(iv) An alternative superannuation scheme 
conforming to the Commonwealth Gov- 
ernment's operational standards for oc- 
cupational superannuation, in which an 
employee of a respondent employer was 
a member on 9th November, 1989; or 

(v) An alternative superannuation scheme 
existing within a company conforming 
to the Commonwealth Government's 
operational standards for occupational 
superannuation and where an exemption 
has been granted in accordance with 
subclause (6) of this clause. 

(c) "Ordinary Time Earnings": In this clause 
the term "Ordinary Time Earnings" shall 
mean the base classification rate, including 
supplementary payments where appropriate 
and (if any) overaward payments, together 
with any other all purpose allowance or 
penalty payment for work in ordinary time 
and shall include in respect to casual employ- 
ees the appropriate casual loadings as pre- 
scribed by this award, but shall exclude any 
payment for overtime worked. 

(d) "Approved Superannuation Fund": In this 
clause "Approved Superannuation Fund" 
shall mean a superannuation fund which 
complies with the Occupational Superannua- 
tion Standards Act 1987. 

(2) Employer Contributions to Superannuation 
(a) The employer shall contribute to the fund an 

amount equal to three per cent of the ordinary 
time earnings of each employee provided no 
contribution need be made in any month with 
respect to part-time or casual employees 
whose total earnings during that month is less 
than $450.00. 

(b) An employer shall not be required to contrib- 
ute during any periods of unpaid leave or 
unauthorised absences of 38 ordinary hours 
or more. Further an employer shall not be 
required to make additional contributions in 
respect of annual leave paid out on termina- 
tion. 

(c) Contributions shall be made for each calen- 
dar month an employee is a member of the 
scheme. Contributions shall include periods 
during which the employee is in receipt of 
payments under the Workers' Compensation 
and Assistance Act, and all periods of paid 
leave under the terms of this award. 

(3) Employee Contributions 
Employees who may wish to make contribu- 

tions to the Fund additional to those being paid by 
the employer pursuant to this clause, shall be 
entitled to pursuant to this clause, shall be entitled 
to authorise the employer to pay into the Fund 
from the employee's wages amounts specified by 
the employee. 

Employee's contributions to the Fund requested 
under this subclause shall be made in accordance 
with the rules of the Fund. 

(4) Statement of Contributions 
The employer shall provide to each employee 

a statement setting out the amount of contributions 
made in accordance with this clause. 

(5) Cessation of Contributions 
The obligation of the employer to contribute to 

the Fund in respect of an employee shall cease on 
the last day of such employee's employment with 
the employer. 
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(6) Exemptions 
(a) Employers of employees who are covered by 

an approved superannuation award, order or 
agreement made pursuant to the Industrial 
Relations Act 1979 or the Australian Indus- 
trial Relations Act 1988 shall be exempted 
from the provisions of this clause. 

(b) An employer may make application to the 
Western Australian Industrial Relations 
Commission for exemption from the provi- 
sions of this clause and until proceedings 
before the Western Australian Industrial 
Relations Commission are finalised the pro- 
visions of this clause shall be deemed to have 
been complied with. 

30. Clause 28.—Payment of Wages: Delete this clause 
and insert in lieu the following: 

30.—Payment of Wages. 
(1) (a) The employer may elect to pay employees in 

cash, by cheque or by means of a credit 
transfer to a bank, building society or credit 
union account in the name of the employee. 
The day that the credit transfer is credited to 
the employee's account shall be deemed to 
be the date of payment. 

(b) Payment shall be made within three trading 
days from the last day of the pay period and 
if in cash or by cheque shall be made during 
the employee's ordinary working hours. 

(c) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(d) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall be 
referred to a Board of Reference for determi- 
nation. 

(2) (a) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
subclause (1) of this clause. 

(b) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(c) The method of introducing a fortnightly pay 
system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions 
made from the next and subsequent pays 
provided the period for repayment shall not 
be less than 20 weeks or some other method 
agreed upon by the Union and employer. 

(3) For the purpose of effecting the rostering off of 
employees provided by this award such wages 
may be either for the actual hours worked each 
week; or an amount being the calculated weekly 
average of the wages accruing over the two 
weekly period. 

31. Clause 30.—Payment of Wages: Immediately follow- 
ing this clause insert the following new clauses 31.— 
Location Allowance, 32.—First Aid Allowance, 33.— 
Enterprise Bargaining and 34. Consultative Procedures: 

31.—Location Allowance. 
(1) Effective from the 1st August 1993 and subject to 

the provisions of this clause, in addition to the 
wages prescribed in Clause 11.—Wages of this 
award, an employee shall be paid the following 
weekly allowances when employed in the towns 
described hereunder. Provided that where the 
wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnight 
allowances. 

Town $ 
Agnew 13.90 
Argyle (see subclause 12) 35.80 
Balladonia 13.50 
Barrow Island 23.50 
Boulder 5.®) 
Broome 22.00 
Bullfinch 6.60 
Carnarvon 11.20 
Cockatoo Island 24.20 
Coolgardie 5.60 
Cue 14.10 
Dampier 19.00 
Denham 11.20 
Derby 22.90 
Esperance 4.30 
Eucla 15.40 
Exmouth 19.60 
Fitzroy 27.60 
Goldsworthy 12.80 
Halls Creek 31.30 
Kalbarri 4.60 
Kalgoorlie 5.60 
Kambalda 5.60 
Karratha 22.50 
Koolan Island 24.20 
Koolyanobbing 6.60 
Kununurra 35.80 
Laverton 14.00 
Learmonth 19.60 
Leinster 13.90 
Leonora 14.00 
Madura 14.50 
Marble Bar 34.00 
Meekatharra 12.10 
Mt Magnet 15.00 
Mundrabilla 15.00 
Newman 13.20 
Norseman 11.60 
Nullagine 33.90 
Onslow 23.30 
Pannawonica 17.90 
Paraburdoo 17.70 
Port Hedland 18.90 
Ravensthorpe 7.40 
Roeboume 25.80 
Sandstone 13.90 
Shark Bay 11.20 
Shay Gap 12.80 
Southern Cross 6.60 
Telfer 31.70 
Teutonic Bore 13.90 
Tom Price 17.70 
Whim Creek 22.30 
Wickham 21.80 
Wiluna 14.20 
Wittenoom 30.10 
Wyndham 33.90 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 
(a) a dependant shall be paid double the allow- 

ance prescribed in subclause (1) of this 
clause; 

(b) a partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between the rate and the 
amount such partial dependant is receiving 
by way of a district or location allowance. 

(3) Where an employee 
(a) is provided with board and lodging by his/her 

employer, free of charge; 

(b) is provided with an allowance in lieu of board 
and lodging by virtue of the award or an 
Order or Agreement made pursuant to the 
Act, 
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such employee shall be paid sixty six and 
two-thirds per cent of the allowances prescribed 
in subclause (1) of this clause. 

The provisions of paragraph (b) of this sub- 
clause shall have effect on and from the 24th day 
of July 1990. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of 
this clause, but on 31 December 1987 was in 
receipt of an amount in excess of that under 
General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate 
until 1 July 1988 when the difference between the 
rate being paid and that due under subclause (2) 
of this clause shall be reduced by 33 and one third 
per cent; the difference remaining on 1 January 
1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause 
(2) of this clause will be implemented on 1 July 
1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employ- 
ees, apprentices receiving less than adult rate and 
employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or received 
payment in lieu of annual leave he/she shall be 
paid for the period of such leave the location 
allowance to which he/she would ordinarily be 
entitled. 

(7) Where an employee in on long service leave or 
other approved leave with pay (other than annual 
leave) he/she shall only be paid location allow- 
ance for the period of such leave he/she remains 
in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or de facto spouse; or 
(ii) a child where there is no spouse or de 

facto spouse; who does not receive a 
district or location allowance. 

(b) "Partial Dependant" shall mean a "depen- 
dant" as prescribed in paragraph (a) of this 
subclause who receives a district or location 
allowance which is less than the location 
allowance prescribed in subclause (1) of this 
clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this 
clause shall be such amount as may be agreed 
between Australian Mines and Metals Associa- 
tion, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor 
Council of Western Australia or, failing such 
agreement, as may be determined by the Commis- 
sion. Provided that, pending any such agreement 
or determination, the allowance payable for that 
purpose shall be an amount equivalent to the 
district allowance in force under this Award for 
that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" payable to any 
employee subject to the provision of this Award 
whilst that employee as at 1 June 1980 remains 
employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant 
to section 50 of the Act, that part of each location 
allowance representing prices shall be varied from 
the beginning of the first pay period commencing 
on or after the 1st day in July of each year in 
accordance with the annual percentage change in 
the Consumer Price Index (excluding housing), 

for Perth measured to the end of the immediately 
preceding March quarter, the calculation to be 
taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty 
is reserved to the parties to apply for a review of 
the allowance for Argyle in the light of changed 
circumstances occurring after the date of this 
Order. 

32.—First Aid Allowance. 
An employee holding either a Red Cross or St. John 

Senior First Aid Certificate of at least 'A* level who 
is appointed by the employer to perform first aid duties 
shall be paid $6.00 per week in addition to the 
employee's ordinary rate. 

33.—Enterprise Bargaining. 
(1) The Union and the employers to whom this clause 

applies recognise that because of the variety of 
employers and types of enterprises covered by this 
award, circumstances may exist within the indus- 
try which are appropriately regulated by single 
enterprise agreements or by workplace agree- 
ments or, where more than one union has coverage 
of employees within a workplace, a part- 
workplace agreement binding only on all employ- 
ees eligible for membership of the West Austra- 
lian Hairdressers' and Wigmakers' Employees 
Union of Workers. 

(2) Such single employer agreements, to the extent 
that they are inconsistent with the provisions of 
this award, shall prevail over the provisions of this 
award upon ratification by the Western Australian 
Industrial Relations Commission. 

(3) Where either an employer or its employees 
propose a change in award conditions in relation 
to an enterprise, those parties shall contact the 
union for the purpose of negotiating such an 
agreement. Where the union proposes a change in 
award conditions in relation to an enterprise, the 
union shall contact the employer for the purpose 
of negotiating such an agreement. 

(4) The employer and the union shall genuinely 
attempt to negotiate proposals for an agreement. 

(5) It shall be open to the employer and its employees 
to have had prior informal discussions about the 
possibility of an agreement of the character 
contemplated in this clause. However, the final 
agreement negotiations are to be handled by the 
union. 

(6) By arrangement between the employer and the 
union, employees of the enterprise may participate 
in the negotiation of an agreement and, in any 
event, there shall be consultation with employees 
by the union and the employer. The union and the 
employer shall each have equal time to put 
alternative proposals to the employees during 
working hours. 

(7) Following negotiations between the employer and 
the union but before an agreement can be 
achieved, a majority of employees shall have 
agreed to it. 

(8) The union and the employer may agree to adopt 
appropriate methods of ascertaining the views of 
the employees affected, such as a secret ballot, to 
ensure that the agreement is genuine. 

(9) Any agreement must be in writing and it shall 
specify the employees affected, the name and 
address of the enterprise affected, the terms of the 
agreement (including any award provisions from 
which the said enterprise is exempt) the alternate 
provisions which are to apply in lieu of such award 
provisions, the period of operation and the method 
of termination of the agreement prior to its 
expiration. 
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(10) When an agreement is finalised, the parties to it 
shall make application to the Western Australian 
Industrial Relations Commission for its terms to 
be ratified in the appropriate manner. 

(11) Where the parties are unable to reach agreement, 
it shall be open for the matter to be referred to the 
Western Australian Industrial Relations Commis- 
sion for resolution. 

(12) Nothing in this clause shall prevent an employer 
or the union from having any matter arising from 
this clause referred to the Western Australian 
Industrial Relations Commission for the purposes 
of Conciliation and/or arbitration. 

(13) This clause shall be reviewed by the parties to the 
award, at a date which is two years after the date 
on which the Western Australian Industrial Rela- 
tions Commission approved Application No. 318 
of 1992. 

34.—Consultative Procedures. 
The parties to this Award will co-operate in the 

establishment of Consultative Committees at an enter- 
prise level to consult and negotiate on matters affecting 
the efficiency and productivity of the enterprise which 
are not the subject of this Award. 

32. First Schedule: Delete this Schedule. 
33. Second Schedule—Respondents: Delete the heading 

of this Schedule and insert in lieu the following: 
First Schedule—Respondents. 

MONUMENTAL MASONRY INDUSTRY AWARD 
1989 

No. A36 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timbetyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

Bellevue Monumental Works Pty Ltd and Others. 
No. 1358 of 1992. 

Monumental Masonry Industry Award 1989 
No. A36 of 1987. 

COMMISSIONER A.R. BEECH. 
21 Januaty 1993. 

Order. 
HAVING heard Mr R. Todd on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Monumental Masonry Industry Award 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 20th day of January 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete the amount of $14.50 in 

paragraph (6)(a) of this clause and insert in lieu the amount 
of $16.70. 

2. Clause 14.—Overtime: Delete the amounts of $6.00 
and $4.10 in paragraph (4)(a) of this clause and insert in lieu 
the amounts of $7.10 and $4.85 respectively. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 
No. 1564 A of 1992. 

COMMISSIONER C.B. PARKS. 
22 January 1993. 

Order. 
HAVING heard Mr D. Johnston on behalf of the Applicant 
and Messrs Wells, Gandini and Logan on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Railway Employees Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from 8 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Special Rates and Provisions: Delete this 
clause and insert in lieu thereof— 

31.—Special Rates and Provisions. 
(1) Midland Workshops (including Supply Division at 

Midland): 
(a) The allowances prescribed in this subclause are in 

compensation for all work caused disabilities not 
otherwise specifically provided for in this award. 

(b) Employees shall be paid the disability allowance 
specified according to the group disability level 
applicable to the area in which the employee 
works as set out in the Schedule—Midland 
Workshops Disability Allowance Groupings to 
this awand. 

(c) Disability allowance groupings shall be:— 
$ per week 

Group 1 4.50 
Group 2 6.90 
Group 3 8.70 
Group 4 13.80 

(d) The allowances specified by this subclause shall 
not compound by overtime penalty or holiday or 
weekend shift premium addition. 

(e) An employee who is temporarily engaged on work 
in an area which would, if the worker were 
regularly so engaged, entitle the worker to be 
allocated to a higher group than the one to which 
the worker has been allocated, shall, if engaged for 
half a shift or for four hours or more on such work 
on any day, be paid the higher group rate for the 
whole of that day or shift. 



(f) Any dispute as to the application of the provisions 
of this clause shall be referred to the Board of 
Reference for determination. 

(g) The allowances under this subclause shall not be 
paid when the worker is absent on long service 
leave, annual leave, sick leave, leave without pay, 
workers compensation or any such absence which 
results in an employee being employed in the 
Midland Workshops for a period of less than four 
hours in any one day. 

(2) Dirty Work: 
In other than at Midland Workshops—Work which a 

foreman and worker agree is of an unusually dirty or 
offensive nature—33 cents per hour extra which without 
limiting the application of this provision shall be deemed to 
include— 

(a) Workers employed in the Goods Sheds, Robb 
Jetty called upon to handle cattle hides and/or 
sheep skins. 

(b) Workers when engaged cleaning flues, boilers, 
cesspools or dry wells. 

(c) Tradespersons (other than at Midland Workshops) 
employed on stripping down and dismantling 
diesel engines and transmission gear on tractors 
and earth moving equipment. The allowance shall 
not be paid when working on this equipment after 
it has been dismantled and cleaned. 

(3) Confined Space: 
Workers (other than at Midland Workshops) in confined 

spaces shall be paid 39 cents per hour extra except where 
otherwise provided. 

A "confined space" means a working place, the 
dimensions of which necessitate an employee working in an 
unusually stooped or otherwise cramped position, or where 
confinement within a limited space is productive of unusual 
discomfort. 

(4) Height Money: 
(a) Workers (other than at Midland Workshops) 

required to work at a height 15.5 metres or more 
above the nearest horizontal plane shall be paid 
$1.57 per day extra. 

(b) Boilermakers and boilermakers' apprentices and 
boilermakers' assistants employed (other than at 
Midland Workshops) hoisted off the ground upon 
repairs to smokestacks shall be paid at double 
time. 

(5) Hot Work: 
(a) A worker (other than at Midland Workshops) shall 

be paid an allowance of 33 cents per hour when 
that worker works in the shade in any place where 
the temperature is raised by artificial means to 
between 46.1 and 54.4 degrees celsius. 

(b) Where, in the opinion of a Board of Reference, as 
provided for in Clause 8 of this Award, the 
conditions under which work (other than at 
Midland Workshops) is to be performed are, by 
reason of excessive heat, exceptionally oppres- 
sive, the Board may— 

(i) Fix an allowance, or allowances, not exceed- 
ing the equivalent of half the ordinary rate; 

(ii) Fix the period (including a minimum period) 
during which any allowance so fixed is to be 
paid; and 

(iii) Prescribe such other conditions, relating to 
the provision of protective clothing or equip- 
ment and the granting of rest periods, as the 
Board sees fit. 

(c) The provisions of paragraph (b) of this subclause 
do not apply unless the temperature in the shade 
at the place of work has been raised by artificial 
means beyond 54.4 degrees celsius. 

(d) An allowance fixed pursuant to paragraph (b) of 
this subclause shall be deemed to include any 

other allowance which would otherwise be paya- 
ble under this clause. 

(6) Running Shed Allowances: 
(a) Boilermakers, fitters, including electrical fitters, 

diesel maintainers and their assistants when 
employed in running sheds shall be paid at the rate 
of 33 cents per hour extra in lieu of all other 
allowances throughout this clause excepting para- 
graphs (c) and (e) hereof. 

Provided that the allowance for work under 
subclause (5) shall be paid in lieu of this 
allowance when such work is performed, if the 
allowance under subclause (5) would provide a 
higher rate for the day. 

(b) Metal tradesmen and their assistants, other than 
those referred to in paragraph (a) hereof shall be 
paid at the rate of 72 cents per day extra in lieu 
of all other allowances throughout this clause. 

(c) Where there is no person in charge and more than 
one fitter or diesel maintainer is employed, one 
fitter or diesel maintainer shall be paid 22 cents 
per hour extra. 

(d) Fitter or Diesel Maintainer Working singly: 
Where there is no person in charge and there is 
only one fitter or diesel maintainer employed in 
the running shed, the worker shall be paid at the 
rate of $19.29 per week extra in lieu of all other 
allowances throughout this clause to which such 
a worker would otherwise be entitled during 
ordinary or overtime hours. 

(e) Boilermakers: in running sheds where there are 
more boilermakers than one employed, one boiler- 
maker shall be paid 12 cents per hour extra. 

(7) Bricklayers, Flues or Boilers: 
Bricklayers (other than at Midland Workshops) when 

employed on flues or boilers shall be paid 12 cents per hour 
extra. 

(8) Bitumen Allowance: 
Labourers (other than at Midland Workshops) applying 

bitumen by hand buckets or applying bitumen by spray shall 
be paid $1.06 per day extra. 

(9) Flash Butt Welding: 
Labourers employed at the Flash Butt Rail Welding Plant, 

Midland, operating rail press, rail saw or de-rusting or 
grinding rails prior to welding shall be paid $2.51 per day 
extra. 

(10) Oxy Cutting Wagon Wheels: 
Workers (other than at Midland Workshops) oxy cutting 

tyres from wagon, coach and engine wheels 35 cents for 
each day or part thereof so engaged. 

(11) Opening Drains, Waste Pipes or Septic Tanks: 
When engaged (other than at Midland Workshops) 

plumbers, apprentices, assistants or labourers (other than 
septic tank attendants) on work involving the opening up of 
house drains or waste pipes for the purpose of clearing 
blockages or for any other purpose, or work involving the 
cleaning out of septic tanks shall be paid a minimum of 99 
cents per day in addition to the prescribed rate whilst so 
employed. 

(12) Plumber's Licence Allowance: 
Plumbers and leading hand plumbers who hold the Water 

Supply and Sanitary Plumbers licence shall be paid 94 cents 
per day extra and those holding the Country Towns licence 
shall be paid 48 cents per day extra: Provided that a worker 
who holds both licences shall only be paid 97 cents per day 
extra. These allowances shall be paid in addition to any other 
allowance prescribed in this clause. 

(13) Porters Cleaning Train Lavatories: 
Porters utilised in the cleaning of lavatories of trains shall 

be paid 28 cents per day extra. 
(14) Fumigating Buildings or Painting Inside Tenders: 
Painters' assistants (other than at Midland Workshops) 

when engaged in fumigating buildings etc. shall be paid 12 
cents per hour extra. When engaged in cleaning out tenders 
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and water tanks or painting inside tenders and water tanks, 
they shall be paid 28 cents per hour extra. 

(15) Lavatory Shutes: 
Work (other than in Midland Workshops) on power 

transmission gear, spring brake, and running gear in situ on 
diesel rail cars fitted with lavatory shutes shall be paid for 
at 15 cents per hour in addition to any other allowance. 

(16) Concrete Work: 
Any worker (other than at Midland Workshops) employed 

upon concrete work shall be paid 15 cents per hour extra. 
(17) Wet Work: 
Any worker (other than at Midland Workshops) working 

in water over the workers' boots, or if gum boots are 
supplied, over the gum boots, shall be paid 86 cents per day 
extra. 

(18) Scaling Boilers: 
Workers (other than at Midland Workshops) employed 

scaling boilers shall be paid $1.82 per day extra for each day 
or part thereof so engaged. 

(19) Special Rates not Cumulative: 
Where more than one of the disabilities entitling a worker 

to extra rates exists on the same job, the employer shall be 
bound to pay only one rate, namely—the highest for the 
disabilities so prevailing. Provided that this subclause shall 
not apply to confined space, dirt money, height money, or 
hot work, the rates for which are cumulative. 

(20) Tool Allowance and Supply of Tools: 
(a) (i) A weekly tool allowance shall be paid to 

tradesmen and apprentices as follows:— 
Tradesmen Appren- 

tices 
$ $ 

Carpenters 16.00 8.00 
Car & Wagon 

Builders 16.00 8.00 
Plumbers 16.00 8.00 
Bricklayers 11.50 5.75 
Painters & 

Signwriters 4.00 2.00 
Patternmakers 16.00 8.00 
Provided that for apprentices tool allowance 
will be paid as follows:— 

4 year term from commencement of 2nd 
year. 
372 year term upon completion of first 
six months term. 
3 year term from commencement of 
apprenticeship. 

(ii) (aa) Where the employer does not provide a 
watch and clock repairer or a coach 
trimmer or an apprentice thereto with 
the tools ordinarily required by that 
tradesman or apprentice in the perform- 
ance of work as a tradesman or as an 
apprentice the employer shall pay a tool 
allowance of— 
(ai) $9.20 per week to each tradesman, 

or 
(bi) in the case of an apprentice a 

percentage of $9.20 being the per- 
centage which appears against the 
year of apprenticeship in subclause 
(7) of Clause 44.—Wages of this 
award 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the perform- 
ance of work as a tradesman or appren- 
tice. 

(bb) Any tool allowance paid pursuant to 
paragraph (a)(ii) of this subclause shall 
be included in, and form part of, the 
ordinary weekly wage prescribed in 
Clause 44.—Wages, of this award. 

(cc) The employer shall provide for the use 
of tradesmen or apprentices all neces- 
sary power tools, special purpose tools 
and precision measuring instruments. 

(dd) A tradesman or apprentice shall replace 
or pay for any tools supplied by the 
employer if lost through the worker's 
negligence. 

(b) The tool allowance for carpenters, car and wagon 
builders, plumbers, bricklayers and patternmakers 
each include an amount of six cents for the 
purpose of enabling the workers to insure their 
tools against loss or damage by theft or fire. 

(c) Tool allowance shall not be paid if the worker be 
absent on extended, annual or sick leave. 

(d) (i) Apprentices, when not in receipt of a tool 
allowance, shall be supplied with the follow- 
ing tools:— 
Trimmers: 
1 pair 12" Weiss Scissors 
1 metre folding wooden rule 
1 pair 8" Pincers 
1 10" Regulator 
1 1 Vz" circular needle 
1 3" circular needle 
1 double ended magnetic hammer 
1 stripping chisel 
1 knife 
1 knifeboard 
1 wooden mallet 
1 staple stripper 
Car Builders, Wagon Builders and Carpen- 
ters: 
6 chisels 
3 twist bits (auger) 
6 nail bits 
1 brace 
2 saws 
1 square 
1 rule 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 wooden planes (1 smoothing plane and 1 
jack plane) 
Patternmakers: 
6 chisels (long thin paring) 
3 twist bits (auger, cleancutter) 
6 nail bits (Cleveland pattern) 
1 brace 
2 saws 
1 square 
1 rule (contraction) 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 planes (1 smoothing and 1 jack plane—iron 
if preferred and obtainable) 
Painters: 
3 stripping knives 
1 putty knife 
3 body filling or glazing knives 
1 claw hammer 
1 screw driver 
1 hacking knife 
1 razor blade holder 
1 metre folding rule 
1 3 metre tape 
1 scraper 
1 flat file 



(ii) The foregoing tools shall remain the property 
of the employer. The worker shall be respon- 
sible for all breakages or losses and shall 
make good all such losses. At the conclusion 
of the apprenticeship course and on satisfac- 
torily passing final examinations, the tools 
prescribed for apprentices shall become the 
property of the apprentice. 

(iii) The foregoing shall be in addition to any 
other allowances throughout this clause. 

(21) Dust Extraction Wood Working: 
The employer shall, where practicable, attach blowers to 

all woodworking machines and saws, the dust from which 
may reasonably be considered injurious to the health of the 
workers operating and working in the vicinity of such 
machines. 

(22) Lockers: 
Where required by a worker, a suitable locker shall be 

provided. 
(23) Safeworking Technician: 
Electrical fitters shall have preference of engagement to 

any position of "safe working technician" provided that if 
after calling application for any such vacancy a qualified 
electrical fitter does not apply and/or accept such position, 
the employer may fill the vacancy from any source at the 
employers disposal, including the training of a technician. 
Where because of the above circumstances a technician has 
been specially trained by the employer, such technician or 
the person otherwise filling the position shall thereafter have 
equal preference with electrical fitters. 

(24) Junior Workers (Living Away Allowance): 
(a) Any junior worker under 17 years of age, who in 

the opinion of the head of the branch, is obliged 
to reside away from home owing to the require- 
ments of the employer, shall be granted a board 
and lodging allowance equivalent to the difference 
between the junior worker prescribed wage and 
that provided for a junior worker aged 17 years. 

(b) No allowance under this clause will be contin- 
ued— 

(i) during absence from duty without pay; 
(ii) during any period of annual leave; 

(iii) During any period of other absence from duty 
with pay unless the junior worker continues 
to reside away from home; 

(iv) during any period (after the expiration of one 
month) in which the junior worker is contin- 
uously in receipt of travelling or away from 
home allowance. 

(25) Signal Cabins: 
Signal cabins shall be graded in accordance with the 

amount and responsibility of the work involved in operating 
them respectively, regard being paid to— 

(a) the number of levers in the cabin; 
(b) the number of trains dealt with, and how they are 

dealt with; 
(c) the amount of shunting work; 
(d) whether operating a junction, and if so, the 

importance thereof; 
(e) if and to what extent platforming is done; 
(f) whether gates are operated. 

(26) Miscellaneous Allowances: 
(a) Guards working trains at Hampton and Redmine 

shall be paid 80 cents per shift. 
(b) Guards working trains at Western No. 2, Collie 

shall be paid seven twelfths of the rate prescribed 
in Clause 31(2) of this award, subject to a 
minimum of two hours for each train worked. 

(c) A shunter working at Western No. 2, Collie will 
be paid the rate prescribed in Clause 31(2) of this 
award, subject to a minimum of six hours per shift. 

(27) Asbestos Allowance: 
The following rates will be paid to employees working 

with asbestos:— 
(a) Asbestos Shed Allowance—workers engaged on 

the removal of asbestos from rollingstock in the 
specially equipped asbestos stripping shed at the 
Midland Workshops shall be paid $1.59 per hour 
extra. 

(b) Asbestos Removal Allowance—workers who are 
engaged on roof painting and associated cleaning 
activities inside the Midland Workshops as per 
Industrial Commission decision No. CR 48 of 
1982 and workers involved in replacing skylights 
with fibreglass sheeting on encapsulated asbestos 
roofs of the Midland Workshops where asbestos 
dust may be present, necessitating the wearing of 
special protective clothing and masks shall be paid 
82 cents per hour extra. 

(c) Asbestos General Allowance—workers engaged 
on general handling of asbestos while wearing full 
protective clothing including hood type respira- 
tors shall be paid 41 cents per hour extra. 

(28) Sandblasting: 
An employee engaged in sandblasting in the Midland 

Workshops shall be paid 37 cents per hour extra. 
(29) Electrician's Licence Allowance: 
An electronics tradesperson, an electrical fitter and/or an 

armature winder or an electrical installer who holds and in 
the course of his employment may be required to use a 
current 'A' grade or 'B' grade licence issued pursuant to the 
relevant regulation in force in the 28 th day of February, 1978 
under the Electricity Act 1948 shall be paid an allowance 
of $12.90 per week. 

(30) Aluminium Welding Allowance: 
Workers engaged on aluminium welding shall be paid the 

following rates:— 
(a) Employees engaged on general aluminium weld- 

ing using the metal inert gas process—68 cents per 
hour for all time engaged. 

(b) Tradesmen and boilermakers in the Midland 
Workshops, working with the welder on alumin- 
ium wagons and being required to hold the final 
sheeting in place for welding around hatches and 
the like—35 cents per hour. 

(c) Boilermakers in the Midland Workshops, when 
welding torque boxes and centre pieces of XC 
wagons and the like, an amount of $1.21 per hour. 
Provided that this allowance shall not be paid in 
addition to the disability allowance, calculated as 
an hourly rate, prescribed for Group 2 in subclause 
(l)(c) of this clause. 

(31) Computer/Numerically Controlled Machinery: 
A Tradesman who is engaged in programming, setting 

and operating computer/numerically controlled machinery 
or equipment in the Midland Workshops and is also required 
to edit, adjust, change or vary the content of existing 
programmes and certify the quality of the product produced 
shall be paid an allowance of $3.47 per day. 

Notwithstanding the provisions of Clause 16.—Higher 
Duties of this award, the allowances prescribed herein shall 
be paid on an hourly basis provided that an employee in 
receipt of the allowance for four hours or more on any day 
shall be paid a full day's allowance. 

(32) Maintenance Work Performed in Fuel Tankers: 
(a) An employee required to perform maintenance 

work in fuel tankers or attend as an observer shall 
be paid $1.59 per hour while so working for the 
disabilities so encountered. 

(b) An employee required to perform maintenance 
work in fuel tankers or attend as an observer shall 
be paid 33 cents per hour while so working for the 
extra skills and knowledge required for carrying 
out such work. 
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2. Clause 38.—Shift and/or Night Work: Delete subclause 
(1) of this clause and insert in lieu thereof— 

(1) Workers in transportation grades and those not 
included in subclause (2) shall be paid shift work allowances 
as indicated: 

(a) On an afternoon shift which commences before 
1800 hours and the ordinary time of which 
concludes at or after 1830 hours adults and juniors 
receiving the adult rate will be paid an allowance 
of $1.58 an hour on all time paid at ordinary rate. 

(b) On a night shift which commences at or between 
1800 hours and 0359 hours adults and juniors 
receiving the adult rate will be paid an allowance 
of $1.84 an hour on all time paid at ordinary rate. 

(c) On an early morning shift which commences at or 
between 0400 hours and 0530 hours adults and 
juniors receiving the adult rate will be paid an 
allowance of $1.58 an hour for all time paid at 
ordinary rate. 

(d) In addition to the hourly shift work allowance 
adults and juniors receiving the adult rate will be 
paid an allowance of $1.84 for any shift where the 
ordinary time commences or finishes at or 
between 0101 hours and 0359 hours. 

(e) Other workers and juniors excluded from sub- 
clauses (a) to (d) will be paid half the allowance 
for the same time on duty. 

(f) In calculating the allowances under this clause 
broken parts of an hour less than 30 minutes on 
any shift shall be disregarded and 30 minutes to 
59 minutes paid as one hour. 

(g) The provisions of this clause will not apply to 
workers whose ordinary hours of duty are less than 
40 hours per week. 

(h) The provisions of subparagraphs (a) to (d) of this 
clause will not apply to sleeping car conductors 
and employees continuously on shifts which start 
and finish between 1800 hours and 0600 hours. 
These workers will be paid night work allowance 
for ordinary paid time on duty between those 
hours at the rate of $1.88 per hour. 

3. Clause 44.—Wages: Delete this clause and insert in lieu 
thereof— 

44.—Wages. 
(1) Traffic Section—Covers workers (other than trades- 

men and their assistants) in the Traffic, Accounts and 
Secretary's Branches: 

TOTAL RATE PER WEEK 
from 8/1/93 

Item Designation 'A* 'B' •c 
No. First After After 

12 Months 12 Months 12 Months 
Adult Adult Adult 

Service Service Service 

PART A—OPERATIONS 
$ 

1. Operations Attendant 367.10 372.10 377.60 
2. Operations Assistant 

Class 2 377.60 382.30 388.10 
3. Operations Assistant 

Class 1 393.30 397.90 403.40 
4. Senior Operations Assis- 

tant 412.10 416.80 422.50 
5. Area Train Despatcher 447.90 453.80 460.00 
6. Senior Train Despatcher 459.50 465.60 471.90 
7. Guard Suburban: 

(a) Full Safeworking 
Qualifications 433.90 439.80 446.10 

(b) Abridged Safe- 
working Qualifica- 
tions 398.60 403.50 409.30 

8. Ticket Collector: 
(a) Midland Tbrminal 374.90 379.80 385.20 
(b) Other 367.10 372.10 377.60 

9. Ticket Examiner (subur- 
ban) 

(a) Class 2 379.10 383.90 389.60 
(b) Class 1 387.70 392.50 398.10 

10. Ticket Issuer on trains 376.20 381.00 386.50 
11. (a) Trainee Suburban 

Rail Attendant 367.10 372.10 377.60 
(b) Suburban Rail At- 

tendant Class 2 377.60 382.30 388.10 

TOTAL RATE PER WEEK 
from 8/1/93 

Item Designation 'A' 'B' •e 
No. First After After 

12 Months 12 Months 12 Month 
Adult Adult Adult 

Service Service Service C 
(c) Suburban Rail At- 

vff 

tendant Class 1 393.30 397.90 403.40 
(d) Chief Suburban 

Rail Attendant 447.90 453.80 460.00 
12. (a) Passenger Service 

Assistant 447.90 453.80 460.00 
(b) Senior Passenger 

Service Assistant 459.50 465.60 471.90 
PART B—ON TRAIN 

13. Conductor: 
(a) Senior 379.10 383.90 389.60 
(b) Others 374.10 378.80 384.50 
(c) Senior (in-charge 

standard gauge) 387.70 392.50 398.10 
14. Stewardess 348.80 353.50 359.40 
15. Trainee Passenger Assis- 

tant 350.10 355.20 360.80 
16. Passenger Assistant 

Level 2 393.20 398.20 403.90 
17. Passenger Assistant 

Level 1 443.60 449.60 455.80 
18. Senior Passenger Assis- 

tant 459.30 465.20 471.50 
PART C—CATERING 

19. Bar Attendant 393.30 397.90 403.40 
20. (a) Chef: Forrestfield 

& Westrail Centre 435.10 439.80 445.40 
(b) Cook: 

(i) 1st Year 408.30 412.90 418.50 
(ii) Thereafter 415.40 421.00 

21. Storeperson 372.70 377.60 383.40 
22. Storeperson's Assistant 370.10 375.00 380.60 
23. Handyperson: First Year 363.60 368.60 374.10 

Thereafter 372.10 377.60 
24. (a) Head Attendant 342.40 347.20 352.80 

(b) Attendant 340.40 345.00 350.60 
25. Junior Attendants— 

Percentage of rate pre- 
scribed for Column C for 
Item 24(b) 
15 years of age 6272% 210.40 
16 years of age 7272% 240.10 
17 years of age 8272% 269.80 
18 years of age 9272% 304.30 
19 years of age 330.40 
20 years of age 335.30 
Thereafter full adult rate 
of classification woriting 
in 

26. Casuals Per Hour 
(a) Stewardess 8.04210 
(b) Attendant 7.82105 
(c) Bar Attendant 9.21316 
(d) Cook 9.60789 
(e) Junior Attendant 

15 years of age 4.88947 
16 years of age 5.67105 
17 years of age 6.45263 
18 years of age 7.23421 
thereafter full adult 7.82105 
rate 

27. Casual workers detailed 
in Item 26 shall be paid 
on an hourly basis in 
accordance with sub- 
clause (2) of Clause 13. 

28. Notwithstanding the rates 
provided in Item 16 a 
worker who has had less 
than two weeks experi- 
ence as a barman or bar- 
maid shall not be paid 
more than the rate in Item 
24(b). 

(2) Motive Power Section—Covers workers (other than 
tradesmen and their assistants) in the Motive Power Section: 

$ 
30. Car and Wagon Exam- 

iner: 
(a) Class 2 

(i) First Year 399.40 
(ii) Thereafter 

(b) Class 1 
Progression from 
Class 2 to Class 1 
shall be subject to 
three years satis- 
factory service on 
the maximum rate 
of wage for Class 

404.30 409.80 
409.60 415.30 



31. Car and Wagon Oiler 
S 

370.10 
$ 

375.00 
$ 

380.60 
32. Car electric light exam- 

iner: 
(a) Class 1 382.20 387.20 392.80 
(b) Class 2 

(i) First year 370.10 375.00 380.60 
(ii) Thereafter 378.80 384.50 

33. Electric battery hand 372.70 377.60 383.40 
34. Filter cleaning plant op- 

erator 370.10 375.00 380.60 
35. Deleted 
36. Kleenheat Gas attendant 370.10 375.00 380.60 
37. Labourer in running 

sheds 363.60 368.60 374.10 
38. Battery Room Attendant 397.60 402.50 408.10 
39. Lifter: 

(a) (i) First year 382.60 387.60 393.30 
(ii) Thereafter 394.60 400.30 

(b) In outside depots 
(repair work) 

(i) First year 386.40 391.10 396.90 
(ii) Thereafter 398.30 403.90 

(c) Wagon Depot, For- 
restfield 

(i) First year 390.20 394.80 400.40 
(ii) Thereafter 402.20 407.80 

40. Plant Attendant, Floccu- 
lation Plant: 368.60 373.30 378.80 

(3) Civil Engineering—Covers workers (other than 
tradesmen and their assistants) in the Civil Engineering 
Branch and the Signal and Communications Branch: 

$ $ $ 
45. Assistant to Ultrasonic 

flaw detector operator 374.10 378.80 384.50 
46. Chainperaon 370.10 375.00 380.60 
47. Flash butt rail welding 

plant: 
(a) Crane attendant 368.00 372.70 378.50 
(b) Crane driver, elec- 

tric 378.60 383.50 388.90 
(c) Rail grinder 367.10 372.10 377.60 
(d) Weldmg machine 

operator 398.60 404.50 410.90 
(e) Welding machine 

operator's assistant 371.60 376.40 381.90 
48. Trackmaster: 

(a) Constmcrion * 422.90 428.80 435.10 
(b) Platelaying * 422.90 428.80 435.10 
(c) Repairing * 

(i) Trainee 
Trackmaster 399.80 404.60 410.40 

(ii) Trackmaster 
Level 1 415.10 420.90 427.50 

(iii) Trackmaster 
Level 2 435.20 441.10 447.70 

(iv) Trackmaster 
Level 3 452.50 458.40 464.60 

(v) Trackmaster 
Level 4 467.50 473.30 479.80 

49. Gardening Gang: 
(a) Head Gardener 404.80 409.50 415320 
(b) Gardener 

(i) First year 368.70 373.40 379.00 
(ii) Thereafter 375.00 380.60 

50. Road Approaches, Plat- 
forms etc: 

(a) Ganger 401.70 406.40 412.10 
(b) Leading Hand 377.60 382.30 388.10 
(c) Labourer 363.60 368.60 374.10 

51. Inspector's Clerk: 
(a) Class 1 

(i) First year 379.10 383.90 389.60 
(ii) Thereafter 389.90 395.40 

(b) Class 2 379.10 383.90 389.60 
51a. Supervisor's Office As- 

sistant 
(a) Grade 2* 389.80 394.70 400.10 
(b) Grade 1* 402.10 406.90 412.50 

52. Labourer 363.60 368.60 374.10 
53. Length Runner 412.10 416.80 422.50 

* Includes $5 Disability Allowance (not included for 
indexation). 

$ $ $ 
54. Operator: 

(a) Spray train 
(Weedex) 378.70 383.60 389.00 

(b) Weed spraying 
(not Weedex) 378.10 383.00 388.40 

55. Permanent Way "on 
track" machine operator: 

(a) Grade 1 404.90 409.60 415.30 
(b) Grade 2 416.60 421.50 427.10 

(c) Grade 3 
provided that on 
Grade 2 or 3 ma- 
chines $1.19 per 
day extra shall be 
paid to the operator 
in overall control 
of the machine 
each day when the 
machine is operat- 
ing or travelling on 
track: provided fur- 
ther, an additional 
allowance of $2.00 
per day shall be 
paid to operators 
required to carry 
out and who actu- 
ally carry out full 
safe working du- 
ties on any such 
day. 

Rail lubricator main- 

443.70 449.20 

tainer 380.20 384.90 390.50 
Thermit welder: 

(a) Thermit Welder 430.50 436.20 442.80 
(b) Assistant to 371.60 376.40 381.90 

Trackman: 
(a) First six months* 373.70 378.40 384.00 
(b) Thereafter* 379.10 383.80 389.50 
(c) Leading* 398.80 403.60 409.40 
(d) Platelayer* 382.40 387.20 393.00 
(e) Platelayer (lead- 

ing)* 389.70 394.60 400.00 
provided that a 
trackman em- 
ployed laying 
more than two 
abutting rails or 
rails in connection 
with a set of points 
shall be paid plate- 
layers rates. 

* Includes $5 Disability Allowance (not included for 
indexation). 

59. Roller driver 
60. Signal and Communica- 

tions: 
(a) Line and signal or 

cable ganger* 
(i) 

(ii) 
(hi) 

(b) Line and Signal or 
Cable Assistant* 

(i) First six 
months 

(ii) Next six 
months 

(iii) Thereafter 
(c) Leading line and 

signal or cable as- 
sistant* 

(d) Deleted 
(e) Line and signal or 

cable maintainer* 
(f) Assistant line and 

Signal or cable 
maintainer* 

61. Tentmaker 
62. Track recording car: 

(a) Operator 
(b) Driver—provided 

full safeworking 
qualification held 

(i) Fourth class, 
first two 
years serv- 
ice as driver 

(ii) Third class, 
over two 
years and up 
to four years 
service as 
driver 

(iii) Second 
class, over 
four years 
and up to six 
years serv- 
ice as driver 

(iv) First class, 
over six 
years serv- 
ice as driver 
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(4) Workshops and Stores—Covers workers in Mechani- 
cal and Supply Branches (other than Motive Power Section) 
and tradesmen and assistants in all branches: 

* Includes $5 Disability Allowance (not included for 
indexation). 

$ $ $ 
PART A—TRADESPERSONS 

Apprentices trades super- 
70. visor 
71. Blacksmith: 

(a) Blacksmith 
(b) Operating on oil 

furnace 
(c) Heat Treater 
(d) In charge of elec- 

tric heat treat fur- 
nace 

(e) Blacksmith en- 
gaged on explosive 
hardening; a site 
allowance of $1.50 
per day shall be 
paid to all workers 
taking part in the 
explosive harden- 
ing on site 

72. Boilermaker: 
(a) Boilermaker (cov- 

ers all work in 
Boilermaking 
trade except where 
otherwise speci- 
fied) 

(b) Boilermaker (Pro- 
grammer Operator) 
profile cutting ma- 
chine 

(c) Boilermaker in 
Charge of Marking 
Off Table 

(d) Boilermaker in 
ranning shed— 

(i) first year 
(ii) thereafter 

73. Bricklayer 
74. Bodybuilder 
75. Car and wagon builder: 

(a) Car and wagon 
builder (including 
vans) 

(b) In charge of mark- 
ing off table 

76. Carpenter: 
(a) Carpenter 
(b) In charge of dis- 

trict headquarters 
(CE Branch) plus 
payment of an al- 
lowance for re- 
sponsibility and 
supervision of 
$30.50 per week 

(c) In charge of other 
sections or depots 
(CE Branch) paid 
$1.90 above appro- 
priate leading hand 
rate. 

77. Coach trimmen 
(a) Coach trimmer 
(b) Marking off 

78. Coppersmith 
79. Diesel Maintainer: 

(a) First year 
(b) Thereafter 

80. Electrical installer (with 
"B" licence) 

81. Electronics Tradesperson 
(a) Level 1 First year 
(b) Level 2 Second 

year 
(c) Level 3 Third year 

82. Electroplater 
83. Electrical Technicum 
84. Fitters: Mechanical 

(a) Fitter 
(b) In diesel injection 

room after 12 
months service 

(c) Marking off—car 
shop 

(d) In running shed or 
train electric light 
section 

(i) First year 

(ii) Thereafter, 
within the 
following 
range accord- 
ing to qualifi- 
cations and 
service. 

85. Fitters: Electrical 
(a) Fitter 
(b) Armature Winder 
(c) Automotive Elec- 

trical Fitter & Re- 
frigeration Fitter 

(d) In running shed or 
train electric light 
section 

(i) First year 
(ii) Thereafter, 

within the 
following 
range accord- 
ing to qualifi- 
cations and 
service. 

86. Fitter-In-Charge: 
(a) Marking off table 

(i) Assistant to 
(b) Machinery blocks 

—Midland 
(c) Machinery—flash- 

butt welding depot 
(d) Power house— 

Midland 
(e) list room 

87. Forgeperson 
88. Inspector: 

(a) Tool room electri- 
cal and diesel shop 

(b) Repair work 
(c) Other 

(i) Metal 
(ii) Wood 

89. Instrument maker and/or 
repairer 

90. Interlocking fitter: 
(a) First year 
(b) Thereafter 

91. Loco technician—run- 
ning sheds (Mechanical 
or Electrical) 

92. Machinist: First class 
92A. Mechanical Tradesper- 

son—Special Class 
93. Motor Mechanic 
94. Moulder: 

(a) Moulder and/or 
coremaker 

(b) Steel smelter 
95. Painter and/or signwriter 

and/or paint mixer 
96. Panel beater 
97. Patternmaker 
98. Plumber: 

provided a plumber hold- 
ing a registration in ac- 
cordance with the Metro- 
politan Water Supply 
Sewerage and Drainage 
Act, except when em- 
ployed for the major por- 
tion of any week in or 
about a permanent main- 
tenance depot, shall be 
paid an allowance of 
$15.30 per week. 

99. Radio technician: 
(a) Class 2 

(i) First year 
(ii) Thereafter 

(b) Class 1 
(i) First year 

(ii) Thereafter 
within the 
following 
range as 
agreed be- 
tween the 
parties or in 
the event of 
disagree- 
ment as de- 
termined by 
the em- 
ployer. 

100. Safeworicing technician: 
(a) Class 1 

(i) First year 
(ii) Thereafter 

(b) Class 2 
(i) First year 

(ii) Senior 
(c) Other 
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101. Scale adjusten 
(a) Scale adjuster 
(b) Senior 

102. Saw Doctor 
103. Sheetmetal worker 
104. Signal and Instrument 

Technician 
105. Train technician: 

(a) First year 
(b) Thereafter 

106. Communications techni- 
cian: 

(a) Class 2 
(i) First year 

(ii) Thereafter 
(b) Class 1 

(i) First year 
(ii) Thereafter 

within the 
following 
range as 
agreed be- 
tween the 
parties or in 
the event of 
disagree- 
ment, as de- 
termined by 
the em- 
ployer. 

107. Tbolmaker 
108. Valve setter in charge of 

weighbridge 
109. Watch and clock repairer 
110. Welder: 

(a) Special class 
(b) First class 

111. Wood machinist, First 
class 

TOTAL RATE PER WEEK 
from 8/1/93 

Item Designation Replaces 'A' *B' 'C 
No. Award First After After 

Item No. 12 Months 12 Months 12 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 

MECHANICAL TRADES 
STREAM 

Tradesperson Level 112A. One C10 
Fitter Mechanical 84(a) 430.50 436.20 442.80 
Machinist 1st Class 92 430.50 436% 442% 
Motor Mechanic 93 430.50 436.20 442.80 
Scale Adjuster 101(a) 430.50 436.20 442.80 
Watch and Clock Re- 
pairer 109 432.30 438.40 444.70 
Tradesperson Level 
Two C9 
Fitter in Diesel Injec- 
tion 
Room After 12 
Months 84(b) 439% 445% 
Interlocking Fitter 1st 
Year 90(0 434.00 439.80 446.10 

(ii) 444% 451.10 
Fitter Mechanical— 
Marking Off—Car 
Shop 84(c) 435.00 441% 447.50 
Fitter Mechanical— 
Running Shed: 

1st Year 84<d)(i) 435.00 441.00 447.50 
Thereafter (ii) 446.80 453.20 

Fitter Mechanical— 
Diesel 
Locomotive: 

1st Year 84(c)(i) 435.00 441% 447.50 
Thereafter (ii) 446.80 453.20 

458.30 
462% 

Fitter Charge 
Marking Off Table: 
Assistant To 86(a)(i) 435.00 441% 447.50 
Scale Adjuster-Senior 10 i(b) 438.% 444% 451.10 

. Tradesperson Level 
Three C8 
Fitter In Charge Ma- 
chinery Blocks 86(b) 440% 446% 453.30 
Fitter In Charge Ma- 
chinery Flashbutt 86(c) 440% 446% 453.30 
Toolmaker 107 445.70 451.80 458.20 
Instrument Maker 89 445.70 451.80 458% 
Diesel Maintainer 1st 
Year 79(a) 445.80 451% 45830 
Thereafter (b) 456.50 462% 
Fitter In Charge Tfest 
Room 86(c) 446.10 452.30 458.70 
Fitter In Charge 
Power House 86(d) 448.80 454.80 461.30 
Valve Setter In 
Charge Weighbridge 108 448.80 454.80 461.30 
Fitter In Charge 
Marking Off Table 86(a) 448.80 454.80 46130 

TOTAL RATE PER WEEK 
from 8/1/93 

Item Designation Replaces 'A' •B* 'C* 
No. Award First After After 

Item No. 12 Months 12 Months 12 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 

115A. Tradesperson Level 
Four C7 
Loco Technician 91 455.10 461% 467.40 
Running Sheds 
Inspector Other (i) 
Metal 88(cXi) 456% 462% 469% 
Inspector Tool Room/ 
Diesel Shop 88(a) 459% 465.10 471% 
MechanicalTradesper- 
Special Class 92A 466.30 472.20 478.40 

FABRICATION TRADES 
STREAM 
112B. Tradesperson Level One C10 

Boilermaker 72(a) 443% 449% 456% 
Blacksmith 71(a) 430.50 436% 442% 
Bodybuilder 74 430.50 436% 442% 
Electroplater 82 430.50 436.20 442% 
Moulder 94(a) 430% 436.20 442.80 
Panel Beater 96 430.50 436.20 442% 
Sheetmetal Worker 103 430% 436.20 442% 
Welder 1st Class 110(b) 430% 436.20 442% 
Coppersmith 78 431.70 437% 444% 
Blacksmith Operating 
Oil Furnace 7Kb) 434% 439.80 446.10 
Boilermaker Running 
Shed 

1st Year 72(dXi) 435% 441% 447% 
Thereafter (ii) 446% 453.20 

Moulder Steel Smelter 94(b) 446.10 452.30 458.70 
USB. Tradesperson Level 

Two C9 
Blacksmith Heat 
Treater 7Kc) 435% 441% 447.50 
Blacksmith Explosive 
Hardening 7Ke) 435.00 441% 447.50 
Welder Special Class 110(a) 435% 441.00 447.50 
Forgepcrson 87 448.80 454% 461.30 
Patternmaker 97 445.70 451.80 458.20 
Blacksmith In Charge 
Electric Heat Furnace 7Kd) 445% 450.80 457.30 

114B. Tradesperson Level 
Three C8 
Boilermaker (Pro- 
gramme 
Operator) Profile Cut- 
ting 72(b) 443% 449.80 456% 
Boilermaker In 
Charge 
Marking Off Table 72(c) 448.80 454% 461.30 

115B. Tradesperson Level 
Four C7 
Inspector Repair 
Work 88(b) 451.10 457.20 463.50 

ELECTRICAUELECTRONIC 
STREAM 

Inspector Other (i) 
Metal 88(c)(i) 456.60 462% 469% 
Apprentices Trades 
Supervisor 70 472.70 478% 485% 

112C Tradesperson Level 
One C10 
Electrical Installer 80 4%% 436% 442% 
Fitter Electrical 85(a) 430% 436.20 442% 
Automotive Electrical 
Fitter 85(c) 430.50 436.20 442.80 
Refrigeration Fitter 85(c) 430% 436% 442% 
Safeworking Tfechni- 
cian (Other) 100(c) 430.50 436.20 442.80 

113C Tradesperson Level 
Two C9 
Safeworking Techni- 
cian Class 2 100(b)(i) 434% 439.80 446.10 

(ii) 444% 451.10 
Fitter Electrical— 
Running Shed 85(d)(i) 435% 441% 447% 

(ii) 446% 453% 
Fitter Electrical— 
Diesel Locomotive 85(eXi) 435% 441% 447% 

(ii) 446% 453% 
458.30 
462% 

Armature Winder 85(b) 430.50 436% 442% 
Instrumentmaker 89 445.70 451% 458% 

114C Tradesperson Level 
Three C8 
Train Technician 105(2X0 445.80 451% 458.30 

(ii) 456.50 462% 
Safeworking ffechni- 
cian Class 1 I00(a)(i) 442.40 448.40 454% 

(ii) 453.40 459% 
Communications 
Tfechnician 106(aXi) 454% 459% 466% 
Class 2 (ii) 466.30 472% 
Radio Technician 
Class 2 99(aXi) 454% 459% 466% 

(ii) 466.30 472% 
115C. Tradesperson Level 

Four C7 
Loco Tfechnician— 
Running Shed 91 455.10 461% 467.40 
Inspector Electrical 88(a) 459.20 465.10 471% 
Electrical Technician 83 466.30 472% 478.40 
Signal and Instrument 
Tfechnician 104 466.30 472.20 478.40 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

TOTAL RATE PER WEEK 
from 8/1/93 

Replaces 'A' 'B' 'C 
Award First After After 

item No. 12 Months 12 Months 12 Months 

Communications 
Technician 
Class 1 

116G Tradesperson Level 
Five C6 
Electronics Tradesper- 
son 
Level ! 
Level 2 
Level 3 

BUILDING STREAM 
lion Tradesperson Level One CIO 

Bricklayer 
Car & Wagon Builder 
Carpenter 
Coach Trimmer Painter/Signwriter 
Plumber 
Wood Machinist 1st 
Class 

1130. Tradesperson Level Two C9 
Saw Doctor 
Coach Trimmer M.O. 

114D. Tradesperson Level 
Three C8 
Car and Wagon 
Builder In Giarge 
Marking Off Thble 
Inspector Other (ii) 
Wood 

Designation 

PART B—OTHER THAN 
TRADESPERSONS 

120. Casualty Ward Attendant 
121. Electric Motor Attendant 
122. Furnace Attendant Forge 
123. Laboratory Attendant, 

Midland Wotkshops 
124. Machinist First Class 
125. Machine Operator, Mid- 

land Wotkshops 
126. Mechanical Lifter, Mid- 

land Wotkshops 
(a) Passing out vehi- 

cles, Midland 
Wotkshops 

(b) Leading Mechani- 
cal Lifter, Midland 
Workshops shall 
be paid in addition 
to the rate and the 
appropriate rate for 
leading hands the 
amount of $15.00 
per week 

127. Mobile Plant Operator, 
Midland Workshops 
Provided that a Mobile 
Plant Operator operating 
plant carrying a higher 
rate of pay shall be 
treated as working in a 
higher capacity and 
treated accordingly. 

128. Office Attendant, Mid- 
land Workshops 

129. Plant and Machine Atten- 
dant, Midland Wotk- 
shops 

130. Rollingstock Washing 
Attendant, Midland 
Wotkshops 

131. Trades persons' Assistant 
(a) Fitter's Assis- 

tant— 
running sheds 

Adult Adult Adult 
Service Service Service 

$ $ $ 
99(bXi) 468.00 473.90 480.40 

(ii) 483.00 489.20 
490.20 496.60 
499.00 505.30 
509.00 515.60 

106{b){i) 468.00 473.90 480.40 
(ii) 483.00 489.20 

490.20 496.60 
499.00 505.30 
509.00 515.60 

BKa) 480.30 486.40 492.50 
(b) 494.60 500.80 
(c) 509.10 

73 430.50 436.20 442.80 
75(a) 430.50 436.20 442.80 
76(a)&(b) 430.50 436.20 442.80 
77(a) 430.50 436.20 442.80 
95 430.50 436.20 442.80 
98 430.50 436.20 442.80 
111 430.50 436.20 442.80 

102 437.70 443.60 450.00 
77(b) 446.10 452.30 458.70 

75(b) 446.10 452.30 458.70 
88(c)(u) 456.60 462.60 469.00 

TOTAL RATE PER WEEK 
from 8/1/93 

•A' 'B' •c 
First After After 

12 Months 12 Months 12 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 

430.50 436.20 442.80 
377.40 382.20 388.00 
385.80 390.70 396.40 

406.30 411.20 416.60 
430.50 436.20 442.80 

382.60 388.90 394.40 

384.30 394.60 400.30 

395.40 400.20 405.80 

392.00 396.90 402.50 

397.10 401.90 407.50 

374.50 379.40 384.90 

380.20 384.90 390.50 

368.60 373.30 378.80 

TOTAL RATE PER WEEK 
from 8/1/93 

Item Designation 'A' 'B' 'C 
No. First After After 

12 Months 12 Months 12 Months 
Adult Adult Adult 

Service Service Service 
$ § $ 

(b) Metal 366.00 370.80 376.30 
(c) Other than else- 

where specified 370.10 375.00 380.60 
(d) Painting wagons 

provided that 
workers operating 
paint machine 
shall be paid at 
painter's rate 387.10 391.70 397.30 

(e) Special, Claise- 
brook railcar depot 373.60 378.50 384.20 

132. Welder 
(a) First Class 430.50 436.20 442.80 
(b) Second Class 371.70 376.50 382.10 
(c) Third Class 368.00 372.70 378.50 
(d) Fourth Class 365.60 370.30 376.00 

133. Workshop Attendant, 
Midland Workshops 370.10 375.00 380.60 

134. Workshop Labourer, 
Midland Workshops 363.60 368.60 374.10 

(5) General—Covers workers in designations who may be 
employed in any section and who take the conditions 
applicable to the section in which they are employed: 

140. Crane Driven 
(a) Electric overhead- 

cabin controlled 
(b) Steam or diesel 

electric 
(c) Mobile crane with 

lifting capacity 
(i) Up to and 

including 5 
tonnes 

(ii) Over 5 but 
not exceed- 
ing 10 ton- 
nes 

(iii) Over 10 but 
not exceed- 
ing 20 ton- 
nes 

(iv) Over 20 but 
not exceed- 
ing 40 ton- 
nes 

(v) Over 40 but 
not exceed- 
ing 80 ton- 
nes 

(vi) In excess of 
80 tonnes 

All appointed crane driv- 
ers to be classified under 
(c)(i) and, when driving 
mobile cranes of a higher 
carrying capacity than 
those applicable to that 
classification, to be 
treated as working in a 
higher capacity and paid 
accordingly. 

141. Driver: 
(a) Rail motor 

(i) Rail only 
(ii) Licensed for 

road 
(b) Rail mounted 

shunting tractor 
(c) Forklift with lift- 

ing capacity of 
(i) Up to 4,500 

kg 
(ii) Over 4,500 

kg 
(d) Forklift with at- 

tachment 
(i) Whenattach- 

ments have a 
capacity 
over 5 ton- 
nes but not 
more than 
10 tonnes 

(ii) Whenattach- 
ments have a 
capacity 
over 10 ton- 
nes 

$ $ 

390.80 396.50 

387.50 393.00 

396.80 402.40 

401.30 406.70 

407.00 412.70 

412.90 418.50 

421.60 427.20 

427.00 432.70 

383.90 389.60 

416.80 422.50 

383.90 389.60 

396.90 402.50 

401.90 407.50 

398.60 404.20 

407.70 413.20 



TOTAL RATE PER WEEK 
from 8/1/93 

Designation 'A' 'B' 'C 
First After After 

12 Months 12 Months 12 Months 
Designation 

(e) Container Han- 
dling Machine 

(f) Mechanical Plant 
(as defined in sub- 
clause (17) Clause 
42 of this Award) 

(i) Group 1 
(ii) Group 2 

(iii) Group 3 
(iv) Group 4 
(v) Group 5 

(vi) Group 6 

142. Driver—road vehicle: 
(a) Road motor includ- 

ing kombie van, 
car, station wagon 
and panel van 

(b) Motor bus—vehi- 
cle not articulated 
provided a motor 
bus driver collect- 
ing fares in a vehi- 
cle with seating ac- 
commodation for 
more than 10 pas- 
sengers shall be 
paid $1.46 per day 
extra; Provided 
this allowance 
shall not be taken 
into consideration 
in assessing over- 
time or other pen- 
alty rates pre- 
scribed in this 
Award. 

(c) Motor truck (not 
articulated) 

(i) Not exceed- 
ing 1270kg 
capacity 

(ii) Exceeding 
1270kg but 
not exceed- 
ing 3 tonne 
capacity 

(iii) Exceeding 3 
tonne but 
under 6 
tonne capac- 
ity 

(iv) 6 tonne and 
over but 
under 7 

(v) 7 tonne and 
over but 
under 8 

(vi) 8 tonne and 
over but 
under 9 

(vii) 9 tonne and 
over but 
under 10 

(viii) 10 tonne and 
over but 
under 11 

(ix) 11 tonne and 
over but 
under 12 

(x) 12 tonne and 
over but 
under 13 

(xi) 13 tonne and 
over but 
under 14 

(xii) 14 tonne and 
over but 
under 15 

(xiii) 15 tonne and 
over but 
under 16 

(d) Motor track (artic- 
ulated) 

(i) Not exceed- 
ing 9 tonne 
capacity 

(ii) 9 tonne and 
over but 
under 10 

(iii) 10 tonne and 
over but 
under 11 

447.30 453.40 459.60 

381.60 386.60 392.30 
387.20 392.20 397.90 
394.60 399.50 405.30 
400.50 405.40 411.10 
404.50 409.40 415.10 
425.20 431.20 43750 

(iv) 11 tonne and 
over but 
under 12 

(v) 12 tonne and 
over but 
under 13 

(vi) 13 tonne and 
over but 
under 14 

(vii) 14 tonne and 
over but 
under 15 

(viii) 15 tonne and 
over but 
under 16 

(ix) 16 tonne and 
over but 
under 21 

(x) 21 tonne and 
over but 
under 25 

(xi) 25 tonne and 
over but 
under 30 

(xii) Provided a 
motor track 
driver col- 
lecting 
money shall 
be paid an 
additional 
50 cents per 
day extra. 
All ap- 
pointed 
motor track 
drivers to be 
classified as 
per (c)(ii) 
and when 
driving 
motor tracks 
of a higher 
canying ca- 
pacity than 
those appli- 
cable to that 
classifica- 
tion, to be 
treated as 
working in a 
higher ca- 
pacity and 
paid accord- 
ingly. 

(xiii) Provided the 
driver of a 
motor vehi- 
cle (not 
being a trac- 
tor) drawing 
a trailer 
shall be paid 
78 cents per 
day extra. 

(xiv) Capacity 
means the 
manufac- 
turer's gross 
vehicle 
weight less 
the tare 
weight of 
the vehicle 
expressed in 

TOTAL RATE PER 1 

from 8/1/93 
'A' 'B' 
First After 

12 Months 12 Months 
Adult Adult 

Service Service 
$ $ 

449.70 455.40 

450.30 456.40 

451.10 457.20 

453.10 459.00 

453.60 459.50 

456.00 462.20 

462.40 468.20 

467.20 473.10 

tonnes. 437.70 442.30 448.00 143. Motor truck drivers assis- 
tant 388.00 392.80 398.30 

446.90 452.90 459.20 144. Motor bus conductor. 
(a) First 12 months 395.10 399.90 405.60 
(b) Thereafter 410.30 415.80 

448.00 453.90 460.10 145. Road Services Depot: 
(a) Steam cleaner 377.40 382.20 388.00 
(b) Truck and bus 

service attendant 378.60 383.50 388.90 
(c) Light vehicle pool 

437.90 442.70 448.20 attendant 378.60 383.50 388.90 
146. Labourer 363.60 368.60 374.10 
147. Lavatory attendant 367.10 372.10 377.60 

447.90 453.80 460.00 148. Attendant—Railways In- 
stitute 367.10 372.10 377.60 

460.90 
149. Attendant—Central Reg- 

448.50 454.40 istry 372.70 377.60 383.40 
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Designation 

Storeperson: 
(a) Storeperson-in- 

Charge 
(i) Class A 

(ii) Class B 
(Hi) Class C 

(b) Storeperson 
Office cleaner—(includ- 
ing allowance in lieu of 
long service leave) 

(a) Leading hands 
(i) Perth— 

$12.10 
(ii) Midland— 

$8.40 
Gatekeeper 
Midland Workshops 

(6) Junior Workers and Junior Stations Assistants shall be 
paid at the rate of the following percentage of the 
appropriate rate prescribed for Item 1 (Max). 

Total Rate per 
Week 

from 8/1/93 

TOTAL RATE PER WEEK 
from 8/1/93 

•A' 'B' •c* 
First After After 

12 Months 12 Months 12 Months 
Adult Adult Adult 

Service 
$ 

Service 
$ 

Service 
$ 

397.60 402.50 408.10 
392.00 396.90 402.50 
385.90 390.80 396.50 
380.20 384.90 390.50 

9.91895 10.05053 10.19790 
Per Hour Per Hour Per Hour 

385.00 389.90 395.40 

(8) Leading Hands: 
Total Rate per 

Week 
from 8/1/93 

Up to 16 years 38 150.30 
At 16 years 49 186.70 
17 years 57 213.20 
18 years 68 254.40 
19 years 77 288.00 
20 years 88 329.30 
Provided that juniors aged 
18 years and over who are 
employed in adult positions 
shall be paid at the Award 
rate for the position occu- 
pied. 

(7) Apprentices: 

The weekly wage rate shall be a percentage of the 
tradesman's rate as under:— 

Total Rate per 
Week 

from 8/1/93 

(a) Five year term: 
First year 40 174.40 
Second year 48 209.30 
Third year 55 239.90 
Fourth year 75 327.10 
Fifth year 88 383.80 
Four year term: 
First year 42 183.20 
Second year 55 239.90 
Third year 75 327.10 
Fourth year 88 383.80 
Three and a half year 
term: 
First six months 42 183.20 
Next year 55 239.90 
Next following year 75 327.10 
Final year 88 383.80 
Three year term: 
First year 55 239.90 
Second year 75 327.10 
Third year 88 383.80 

(b) For the purposes of this part "tradesman's rate" 
means the rate of pay payable to an adult male 
fitter under the Engineering Trades (Government) 
Award numbered 29, 30 and 31 of 1961 and 3 of 
1962 as amended. 

(a) Class 3 
When in charge of not less than 
three and not more than ten other 
workers, a leading hand shall be 
paid extra per week 16.90 

(b) Class 2 
When in charge of more than ten 
and not more than 20 other 
workers a leading hand shall be 
paid extra per week 25.50 

(c) Class 1 
When in charge of more than 20 
other workers a leading hand 
shall be paid extra per week 32.80 

(9) National Wage Decision: 
If during the currency of this award the Western 

Australian Industrial Relations Commission should make a 
General Order giving effect to a National Wage Decision the 
rates of pay for each designation herein shall be varied to 
the extent necessary to give effect to that order. 

(10) Minimum Wage: 
Notwithstanding the provisions of this award no adult 

worker (including apprentices), 21 years of age or over, shall 
be paid less than $275.50 per week at their ordinary rate of 
pay in respect of the ordinary hours of work prescribed by 
this award, but the minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the worker is employed. 

In this provision, "award" shall be read as "industrial 
agreement" where the case requires. 

(11) Tool Allowance: 
Metal Trade employees other than Patternmakers shall be 

paid a tool allowance in accordance with the following 
provisions. 

(a) Where the employer does not provide a tradesman 
or an apprentice with the tools ordinarily required 
by that tradesman or apprentice in the perform- 
ance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of:— 

(i) $9.20 per week to such tradesman, or 
(ii) in the case of an apprentice a percentage of 

$9.20 being the percentage which appears 
against his year of apprenticeship in sub- 
clause (7) of this clause. 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of his work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) The employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision measur- 
ing instruments. 

(d) A tradesman or apprentice shall replace or pay for 
any tools supplied by his employer if lost through 
his negligence. 
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(12) Award Rate: 
(a) The rates prescribed in this clause for each 

classification of worker shall be the sum of the 
amount described as the award rate of pay plus the 
amount of service pay payable to each worker in 
accordance with the Railway Incremental Pay- 
ment Scheme as amended from time to time 
provided that the award rate of pay shall be the 
rate of pay for each classification of worker as at 
8 October 1983 and shall include any subsequent 
variation thereto. 

(b) Where in this award rate of pay is referred to it 
shall mean the award rate described in subclause 
(a) of this clause. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 
No. 1564 B of 1992. 

COMMISSIONER C.B. PARKS. 
22 January 1993. 

Order. 
HAVING heard Mr D. Johnston on behalf of the Applicant 
and Messrs Wells, Gandini and Logan on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That Order No. 2583 of 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from 8 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Delete order number 3 in Order No. 2583 of 1989 and 

insert in lieu thereof— 
3. Clause 44.—Wages: For the purposes of this 

Order the following classifications and wage rates 
as itemised within (2) Motive Power Section shall 
be deemed to apply in lieu of the current 
classifications (and as identified in Exhibit E 
submitted to the hearing of this matter on the 3rd 
day of April 1990)— 

Item Designation Rate Per Week from 8/1/93 
No. 

'A' 'B' 'C 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 

(41) Railway Vehicle 
Maintainer Class 1 370.30 375.70 381.00 

(42) Railway Vehicle 
Maintainer Class 2 397.40 402.70 408.10 

(43a) Railway Vehicle 
Maintainer Class 3 423.20 428.20 433.90 

(43b) Railway Vehicle 
Maintainer Class 3A 423.20 428.20 433.90 

(44) Railway Vehicle 
Maintainer Class 4 446.50 452.40 458,70 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD 1979 

No. R 48 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers) and Others 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 386 of 1992. 
COMMISSIONER C.B. PARKS. 

2 February 1992. 
Reasons for Decision. 

THE COMMISSIONER: The application before the Com- 
mission, as filed on 20 March 1992, was made by the 
employers organisation, the Western Australian Hotels and 
Hospitality Association Incorporated (Union of Employers) 
and a number of individuals employers who are either party 
to, or respondent to, the Restaurant Tearoom and Catering 
Workers' Award (the Award). The application seeks to 
include a new clause in the Award which prescribes benefits 
and arrangements for superannuation coverage to be 
provided for employees bound by it. On 14 May 1992 further 
Notices of the Application were filed in the Commission on 
behalf of additional employers. 

Declarations of Service filed in the commission declare 
that the parties to the Award, who are not signatories to this 
application, have been served with a copy of the application. 
TTiat includes the Federated Liquor and Allied Industries 
Employees Union of Australia, Western Australian Branch, 
Union of Workers, at 3rd Floor 22 St Georges Terrace Perth 
(the FLAIEU). None of the parties served with a copy of the 
application exercised their right to file an Answer thereto. 

Representatives, of the applicants, and of the FLAIEU, 
appeared before the Commission and were heard on 7 July 
1992 and 10 September 1992. On the last mentioned date 
the parties informed the Commission that they had agreed 
provisions relating to superannuation. These they sought to 
have included in the award by way of an amendment. Such 
was approved by the Commission and the Minutes of a 
Proposed Order issued on 11 September 1992. 

A Speaking to the Minutes of the Proposed Order was to 
have proceeded on 24 September 1992 however, Ms M.A. 
Drake, the Secretary Treasurer of the FLAIEU sought to 
intervene in the proceedings and to achieve a re-opening of 
the matter in order to put an objection to the award being 
amended in the terms proposed. It being contended by her 
that the consent to the amendment previously signified on 
behalf of the FLAIEU had not been validly given. 
Intervention was granted, the Speaking to the Minutes of the 
Proposed Order was adjourned, proceedings in relation to 
the application were re-opened and Ms Drake granted leave 
to put her objection to the amendments claimed (72 WAIG 
2643). The application was relisted to hear the objection of 
Ms Drake on 19 October 1992. The Australian Liquor, 
Hospitality and Miscellaneous Workers Union (the 
ALHMWU) sought leave to intervene but such was refused 
by the Commission. 

The ALHMWU is an organisation registered pursuant to 
the Industrial Relations Act 1988 (the Federal Act). It is not 
so registered pursuant to the Industrial Relations Act 1979, 
the legislation applicable to this Commission and the 
Awards it issues. It is submitted for the ALHMWU that it 
has members in this state and therefore has an interest in the 
provision of superannuation and the selection of a fiind to 
provide that benefit. The matter before me is an application 
to amend an award of this Commission to which the 
FLAIEU, employers, and a union of employers, are named 
as parties. By its registration the FLAIEU is that registered 
for the purpose of representing, and protecting the interest 
of, employees in the divers industries covered by the award. 
Thus it is party to the award. Because the ALHMWU is not 
registered in this jurisdiction it cannot be a party to the 
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award nor can it, as a right, initiate or be party to proceedings 
before this Commission. Although factional differences 
exist within the FLAIEU and that is causing difficulties in 
the conduct of the union business their spokespersons have 
been afforded the opportunity to address the Commission 
from the different perspectives they have on behalf of union 
members, employees covered by the award. Thus the 
Commission is satisfied that leave to intervene should not 
be granted. 

The FLAIEU faction with which the intervenor, Ms 
Drake, is aligned, objects to the award being amended in the 
terms claimed by the applicants. It is submitted for Ms 
Drake that the consent purported to be that of the FLAIEU 
is the subject of a challenge that has been heard, and is 
shortly to be determined, by the President of this Commis- 
sion. Thus it is argued that until one factional view or the 
other is validated, this Commission should not proceed to 
determine the application. The parties to the proceeding 
objected to an adjournment. For the applicants it was 
submitted that their application to the Commission is one 
that is properly made. It can be justified on its merit and 
therefore it should not languish simply because of the 
internecine union dispute. That although the prima facie 
consent of the FLAIEU has been given, Ms Drake the 
Secretary Treasurer, has been given leave to intervene and 
thus she has been provided with the the opportunity to 
oppose the employers claim and to argue the merit of her 
stand. In its 29 September 1992 Reasons for Decision (op 
cit) the Commission said— 

"(T)he applicants have the right to progress their 
application, notwithstanding internal disputes within 
the union. 

On behalf of Ms Drake, emphasis has been placed 
on the internal problems of the union and particularly 
the issue regarding consent. That is not the paramount 
issue. The paramount issue will be whether or not, on 
its merits, the application should succeed after consid- 
ering whatever challenge, if any, is mounted in relation 
to the claimed provision " 

The Commission does not resile from its previously stated 
view. That being so the Commission held that to adjourn the 
proceedings as requested by the intervenor would serve no 
useful purpose and was therefore not justified. An adjourn- 
ment was refused and the Commission proceeded to hear the 
objection of the intervenor and the responses thereto. 

The intervenor objects to the award being amended in the 
manner claimed because it is the view of the Secretary 
Treasurer that; the purported consent of the union is not 
valid, the proposed provisions are not necessary because of 
the operation of the Superannuation Guarantee Levy Act, the 
superannuation funds referred to by name are not acceptable 
to her faction and the address stated therein for the FLAIEU 
is a matter of dispute which is the subject of a proceeding 
before the President of this Commission. Argument put for 
the intervenor focused on persuading the Commission that 
the consent to the application on behdf of the union was not 
valid and such should be sufficient to dissuade it from 
amending the award in the terms claimed. 

It is argued for the applicants that their claim should be 
determined on its merits. It is conceded that employees 
covered by the award have become entitled to superannua- 
tion benefits by the enactment of the Superannuation 
Guarantee Levy Act. However, the applicants say that their 
claimed clause will serve the purpose of providing the 
procedures to be observed by both employers and employ- 
ees, and in relation to the selection and contribution to a 
Fund. Additionally it is said that although the claimed clause 
does refer to the superannuation fund by name which is 
preferred by the intervenors faction, the terms in which the 
proposed clause is drafted do not preclude that fund from 
selection by an employer. It is said that although two 
particular funds are referred to by name, any other fund 
which complies with the Occupational Superannuation 
Standards Act may be selected. Further, it is said that the 
proposed clause is in the same terms as others approved by 
the Commission in awards that apply to other sectors in the 
Hospitality Industry and therefore it is reasonable to expect 
that it will be again and approved by the Commission. 

Finally, the applicants submit that the two particular funds 
named within the proposed clause each comply with the 
Occupational Superannuation Standards Act and the interve- 
nor has made no attempt to show that the fund preferred by 
her faction is in anyway more beneficial to employees 
covered by the award. 

The objection of the intervenor, based on the premise that 
the FLAIEU consent is invalid, does not, by itself, persuade 
the Commission to refuse the claim of the applicants. It has 
not been shown that the fund preferred by the intervenors' 
faction is in any way more beneficial than those named in 
the claimed clause. Contributions on behalf of employees 
may be directed to any approved fund, subject to any validly 
authorised FLAIEU challenge to its suitability. Approved 
funds of a particular category, when selected by an 
employer, are required to be notified to the FLAIEU and for 
that purpose the address "3rd Floor, 22 St Georges Terrace, 
Perth" is described in the amendments sought. This address 
is contested and is a matter for determination in proceedings 
before the President of this Commission. Thus it is not 
appropriate for this Commission to approve the contested 
address. Otherwise, the Commission is satisfied that it is 
appropriate the award be amended to include the claimed 
superannuation clause. Amended minutes of a proposed 
order will therefore issue. 

Appearances; Mr D.M. Jones appeared on behalf of the 
applicants. 

Mr W.T.R. Baxter and subsequently Mr P.M. Nisbet (of 
counsel) appeared on behalf of the respondent. 

Mr A. Drake-Brockman (of counsel) and subsequently Mr 
R.E. TUmer appeared on behalf of the intervenor, Ms M. 
Drake. 

Ms S. Jackson appeared on behalf of the Australian 
Liquor, Hospitality and Miscellaneous Workers Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Others 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, WA Branch, Union of Workers 

No. 386 of 1992. 
COMMISSIONER C.B. PARKS. 

8 February 1993. 
Order. 

HAVING heard Mr D.M. Jones on behalf of the Applicants 
and Mr W.T.R. Baxter and subsequently Mr P.M. Nisbet (of 
counsel) on behalf of the Respondent, and Mr A. Drake- 
Brockman (of counsel) and subsequently Mr R.E. Turner on 
behalf of the intervenor Ms M. Drake, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 22 February 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof— 
2.—Arrangement. 

1. Title 
1A, State Wage Principles 
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2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Additional Rates for Ordinary Hours 

10. Overtime 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
21. Wages 

21 A. Minimum Wage—Adult Males and Females 
22. Junior Workers 
23. Apprentices 
24. Bar Work 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Workers' Equipment 
29. Limitation of Work 
30. Board and/or Lodging 
31. Travelling Facilities 
32. Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36. Posting of Award and Union Notices 
37. Superannuation 
38. Australian Traineeship System 
39. Under-Rate Workers 
40. Prohibition of Contracting out of Award 
41. Breakdowns 
42. Location Allowance 
43. Maternity Leave 
44. Trainees 

Schedule of Respondents 

2. Clause 37.—(Deleted): Delete this title and insert in 
lieu thereof the following new clause— 

37.—Superannuation. 

(1) Statutory Obligations: 

An employer's obligation to contribute into an 
approved superannuation fund, arising out of the 
provisions of the Superannuation Guarantee 
Charge Act 1992, shall be made in accordance 
with the provisions of this clause. 

(2) Definitions: 

(a) "Approved Occupational Superannuation 
Fund" means a superannuation fund which 
complies with the Occupational Superannua- 
tion Standards Act 1987. 

(b) "Ordinary Time Earnings" means the base 
classification rate, including supplementary 
payments where appropriate, in charge rates, 
shift penalties and any overaward payments, 
together with any other all purpose allowance 
or penalty payment for work in ordinary time 
and shall include in respect to casual employ- 
ees the appropriate casual loadings pre- 
scribed by this award, but shall exclude any 
payment for overtime worked. 

(3) An employer's contribution into an approved 
occupational superannuation fund shall be calcu- 
lated upon the employee's ordinary time earnings 
as defined. 

(4) Funds: 
An employer's contribution into a superannuation 
fund shall be made into any of the following 
approved occupational superannuation funds: 
(a) The Host West Superannuation Fund admin- 

istered by— 
Nexis Propriety Limited 
111 St George's Terrace 
PERTH WA 6000; or 

(b) Westscheme Superannuation Fund admini- 
stered by— 

The Administrator—Westscheme 
Jacques Martin Pty Ltd 
88 Colin Street 
WEST PERTH WA 6005; or, 

(c) any other approved occupational superannua- 
tion fund into which the employer, at the date 
of this amendment, was contributing for 
employees covered by this award; or 

(d) any other approved occupational superannua- 
tion fund into which the employer chooses to 
contribute for employees covered by this award 
and which fund is then being used for the 
purpose of contributions made on behalf of the 
majority of the employer's workforce; or 

(e) any other approved occupational superannua- 
tion fund (not coming within the provisions 
of paragraphs (c) and (d) of this subclause) 
into which the employer and a majority of 
employees choose to make the superannua- 
tion contributions. 

(5) Disputes Relating to Choice of Fund: 
(a) In the case of an approved superannuation fund 

chosen pursuant to the provisions of subclause 
(4)(e) of this clause, the employer shall notify 
the Union in writing of the name of the fund 
into which the contributions are to be made. 

(b) Within 30 days of the notice referred to in 
paragraph (a) of this subclause, the Union 
may challenge the suitability of the fund 
chosen and, when no agreement can be 
reached with the employer, it may refer the 
matter to the Western Australian Industrial 
Relations Commission for resolution. 

(6) Employees' Additional Voluntary Contributions: 
Where the rules of the fund allow an employee to 
make additional contributions to the fund the 
employer shall, where an election is made, upon 
the direction of the employee deduct contributions 
for the employee's wages and pay them to the fund 
in accordance with the direction of the employee 
and the rules of the fund. 

(7) Employee to be Advised of Entitlement: 
(a) The employer shall, no later than the end of 

the first pay period following the date of 
operation of this clause or the date the 
employee commences employment, notify 
each employee, who is not a member of the 
fund chosen pursuant to subclause (4) hereof, 
of a right to a superannuation entitlement 
consistent with the statutory obligations 
referred to in subclause (1) of this clause, and 
provide the employee with an application to 
join the fund together with any written 
material explaining the fund. 

(b) Notwithstanding any other provision of this 
clause, it shall be the employee's responsibil- 
ity to make an election, within the rules of 
the fund, whether or not a portion of the 
contribution made on his/her behalf should 
be allocated against the cost of a death or 
disablement benefit as provided by the fund. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Others 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, WA Branch, Union of Workers 

No. 386 of 1992. 
COMMISSIONER C.B. PARKS. 

10 February 1993. 
Corrected Order. 

WHEREAS the Commission having heard Mr D.M. Jones 
on behalf of the Applicants and Mr W.T.R. Baxter and 
subsequently Mr P.M. Nisbet (of counsel) on behalf of the 
Respondent, and Mr A. Drake-Brockman (of counsel) and 
subsequently Mr R.E. Turner on behalf of the intervenor Ms 
M. Drake; and 

Whereas the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
issued an Order in the above matter on 8 February 1993; 

And whereas errors are contained in the Schedule to that 
Order; 

Now therefore to correct those errors the Commission 
hereby issues the following corrected order— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 22 February 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof— 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Additional Rates for Ordinary Hours 

10. Overtime 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
21. Wages 

21 A. Minimum Wage—Adult Males and Females 
22. Junior Workers 
23. Apprentices 
24. Bar Work 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Workers' Equipment 
29. Limitation of Work 
30. Board and/or Lodging 
31. Travelling Facilities 
32. Record 
33. Roster 

34. Change and Rest Rooms 
35. First Aid Kit 
36. Posting of Award and Union Notices 
37. Superannuation 
38. Australian Traineeship System 
39. Under-Rate Workers 
40. Prohibition of Contracting out of Award 
41. Breakdowns 
42. Location Allowance 
43. Maternity Leave 
44. Trainees 

Schedule of Respondents 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete this clause. 
3. Clause 37.—(Deleted): Delete this title and insert in 

lieu thereof the following new clause— 

37.—Superannuation. 
(1) Statutory Obligations: 

An employer's obligation to contribute into an 
approved superannuation fund, arising out of the 
provisions of the Superannuation Guarantee 
Charge Act 1992, shall be made in accordance 
with the provisions of this clause. 

(2) Definitions: 
(a) "Approved Occupational Superannuation 

Fund" means a superannuation fund which 
complies with the Occupational Superannua- 
tion Standards Act 1987. 

(b) "Ordinary Time Earnings" means the base 
classification rate, including supplementary 
payments where appropriate, in charge rates, 
shift penalties and any overaward payments, 
together with any other all purpose allowance 
or penalty payment for work in ordinary time 
and shall include in respect to casual employ- 
ees the appropriate casual loadings pre- 
scribed by this award, but shall exclude any 
payment for overtime worked. 

(3) An employer's contribution into an approved 
occupational superannuation fund shall be calcu- 
lated upon the employee's ordinary time earnings 
as defined. 

(4) Funds: 
An employer's contribution into a superannuation 
fund shall be made into any of the following 
approved occupational superannuation funds: 

(a) The Host West Superannuation Fund admin- 
istered by— 

Nexis Proprietary Limited 
111 St George's Terrace 
PERTH WA 6000; or 

(b) Westscheme Superannuation Fund admini- 
stered by— 

The Administrator—Westscheme 
Jacques Martin Pty Ltd 
88 Colin Street 
WEST PERTH WA 6005; or, 

(c) any other approved occupational superannua- 
tion fund into which the employer, at the date 
of this amendment, was contributing for 
employees covered by this award; or 

(d) any other approved occupational superannua- 
tion fund into which the employer chooses to 
contribute for employees covered by this 
award and which fund is then being used for 
the purpose of contributions made on behalf 
of the majority of the employer's workforce; 
or 

(e) any other approved occupational superannua- 
tion fund (not coming within the provisions 
of paragraphs (c) and (d) of this subclause) 
into which the employer and a majority of 
employees choose to make the superannua- 
tion contributions. 
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(5) Disputes Relating to Choice of Fund: 
(a) In the case of an approved superannuation 

fund chosen pursuant to the provisions of 
subclause (4)(e) of this clause, the employer 
shall notify the Union in writing of the name 
of the fund into which the contributions are 
to be made. 

(b) Within 30 days of the notice referred to in 
paragraph (a) of this subclause, the Union 
may challenge the suitabUity of the fund 
chosen and, when no agreement can be 
reached with the employer, it may refer the 
matter to the Western Australian Industrial 
Relations Commission for resolution. 

(6) Employees' Additional Voluntary Contributions: 
Where the rules of the fund allow an employee to 
make additional contributions to the fund the 
employer shall, where an election is made, upon 
the direction of the employee deduct contributions 
from the employee's wages and pay them to the 
fund in accordance with the direction of the 
employee and the rules of the fund. 

(7) Employee to be Advised of Entitlement: 
(a) The employer shall, no later than the end of 

the first pay period following the date of 
operation of this clause or the date the 
employee commences employment, notify 
each employee, who is not a member of the 
fund chosen pursuant to subclause (4) hereof, 
of a right to a superannuation entitlement 
consistent with the statutory obligations 
referred to in subclause (1) of this clause, and 
provide the employee with an application to 
join the fund together with any written 
material explaining the fund. 

(b) Notwithstanding any other provision of this 
clause, it shall be the employee's responsibil- 
ity to make an election, within the rules of 
the fund, whether or not a portion of the 
contribution made on his/her behalf should 
be allocated against the cost of a death or 
disablement benefit as provided by the fund. 

AWARDS/AGREEMENTS 
Application for variation of— 

No variation resulting— 

MEAT INDUSTRY (GOVERNMENT) AWARD 
No. A 44 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission and Others. 
No. 1080 B of 1990 (R2). 

COMMISSIONER C.B. PARKS. 
5 February 1993. 

Order. 
WHEREAS on 21 June 1990 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Meat Industry (Government) Award; and 

Whereas the application was split into parts A and B 
during a hearing held on 23 November 1990, and on 14 
December 1990 an order was issued to finalise part A of 
1080 of 1990 (R2); and 

Whereas the Commission queried how the applicant 
Union intended to proceed with part B of this application, 
by correspondence dated 23 August 1991, 10 July 1992 and 
13 October 1992; 

And whereas in correspondence dated 19 January 1993, 
the applicant Union advised that it did not wish to proceed 
further with part B of this application, and requested that the 
file be closed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 1080 B of 1990 (R2) be and is 
hereby wholly discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

MEAT INDUSTRY (STATE) AWARD 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Bams and Others. 
No. 1082 B of 1990 (R2). 

COMMISSIONER C.B. PARKS. 
5 February 1993. 

Order. 
WHEREAS on 21 June 1990 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Meat Industry (State) Award; and 

Whereas the application was split into parts A and B and 
on 29 January 1991 an order was issued to finalise part A 
of 1082 of 1990 (R2); and 

Whereas the Commission queried how the applicant 
Union intended to proceed with part B of this application, 
by correspondence dated 23 August 1991, 10 July 1992 and 
13 October 1992; 

And whereas in correspondence dated 19 January 1993, 
the applicant Union advised that it did not wish to proceed 
further with part B of this application, and requested that the 
file be closed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 1082 B of 1990 (R2) be and is 
hereby wholly discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Marketing Corporation. 
No. 1081 B of 1990 (R2). 

COMMISSIONER C.B. PARKS. 
5 February 1993. 

Order. 
WHEREAS on 21 June 1990 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Meat Industry (Western Australian Lamb Marketing Board) 
Award; and 

Whereas the application was split into parts A and B 
during a hearing held on 23 November 1990, and on 14 
December 1990 an order was issued to finalise part A of 
1081 of 1990 (R2); and 

Whereas the Commission queried how the applicant 
Union intended to proceed with part B of this application, 
by correspondence dated 23 August 1991,10 July 1992 and 
13 October 1992; 

And whereas in correspondence dated 19 January 1993, 
the applicant Union advised that it did not wish to proceed 
further with part B of this application, and requested that the 
file be closed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 1081 B of 1990 (R2) be and is 
hereby wholly discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

MEAT INDUSTRY (WESTERN AUSTRALIAN MEAT 
COMMISSION—ROBB JETTY DIVISION) AWARD 

No. R 16 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. 1083 B of 1990 (R2). 

COMMISSIONER C.B. PARKS. 
5 February 1993. 

Order. 
WHEREAS on 21 June 1990 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Meat Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award; and 

Whereas the application was split into parts A and B 
during a hearing held on 23 November 1990, and on 14 
December 1990 an order was issued to finalise part A of 
1083 of 1990 (R2); and 

Whereas the Commission queried how the applicant 
Union intended to proceed with part B of this application, 
by correspondence dated 23 August 1991,10 July 1992 and 
13 October 1992; 

And whereas in correspondence dated 19 January 1993, 
the applicant Union advised that it did not wish to proceed 
further with part B of this application, and requested that the 
file be closed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 1083 B of 1990 (R2) be and is 
hereby wholly discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

ROBE RIVER IRON ASSOCIATES IRON ORE 
PRODUCTION AND PROCESSING AWARD 1990 

No. A 4 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

and 
Robe River Iron Associates. 

No. 540 of 1991. 
Robe River Iron Associates Iron Ore Production and 

Processing Award 1990. 
COMMISSIONER J.F. GREGOR. 

6 May 1992. 
Preliminary Reasons for Decision. 

THE COMMISSIONER: This application was filed in the 
Commission in April 1991. It seeks variation of the Robe 
River Iron Associates Iron Ore Production and Processing 
Award 1990 (the Award) to give effect to the first Structural 
Efficiency Wage increase available under the 1989 State 
Wage Case Decision. The grounds in support of the 
application are, inter alia-, that it is the wish of the applicants 
to begin the process of award restructuring and modernisa- 
tion in accordance with the Structural Efficiency Principle 
of the State Wage Principles to give members of the Unions 
who are Applicant the opportunity to develop award 
classification structures to provide for more flexible 
working arrangements, an improved quality of working life, 
enhance skills, job satisfaction and to assist positively in the 
restructuring process. 

Robe River Iron Associates (Robe) responded to the 
application by way of a Notice of Answer and Counter 
Proposal filed on the 15th of May 1991 which among other 
things expressed the opinion that there are no circumstances 
which had arisen since the making of the Award which 
would make it just or equitable to vary it during its term and 
that the application for variation was opposed because Robe 
denied that the grounds relied upon by the Unions give rise 
to any claim for increases in payment of wages pursuant to 
the Wage Fixation Principles. It also denied the Unions' 
claim that they had cooperated positively in a fundamental 
review of the Award or in other ways had satisfied any of 
the Wage Fixation Principles required for the Commission 
to vary the Award in accordance with their claim. 

The matter was subject to a conference pursuant to 
Section 32 of the Industrial Relations Act 1979 (the Act) on 
the 17th of June 1991. At that conference the Commission 
was told that there had been a number of discussions around 
the application but they had not been conducive to resolution 
of the dispute between the parties. To the contrary, from the 
Unions' point of view, Robe had published to its workforce 
that there had been discussions and that it would apply wage 
increases from a particular date. According to the Unions, 
those payments had been made without variation to the 
Award and without regard to the Wage Principles. Robe's 
response had been that nothing it had done was contrary to 
any of its obligations under the Award or to any other 
legislation. In the final analysis the parties agreed the matter 
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could not be resolved between them and it should be listed 
for hearing and determination. It was so listed and the 
hearing took place on the 26th of March 1992. That hearing 
gives rise to the need for these Reasons. 

At the commencement of proceedings Mr Dixon, of 
Counsel, and with him Mr R Lilbume, of Counsel, sought 
leave to appear for Robe. Mr Logan, who appeared for all 
of the Union parties, objected to Counsel appearing and in 
the face of that objection Mr Dixon made short submissions. 
He said that not only would points of law be raised but it 
is likely that questions of law would be raised, particularly 
in relation to the effect of Orders of the Commission in 
Court Session that arise from General Order proceedings. 
According to Mr Dixon the case formulated by die 
Applicants seeks to have the Award amended in reliance on 
the first part of the Structural Efficiency Principle of the 
1989 State Wage Case Principles as they were then 
enunciated by the Commission in Court Session. In June 
1989 the State Wage Case made further Orders to give effect 
to those Principles and in the September proceedings of that 
year those Orders were varied and other Orders were made. 
In January of 1992 the Commission in Court Session in 
further State Wage Case proceedings under Section 51 of the 
Act made even more Orders cancelling some of the Orders 
made in September 1991. It is because of these events that 
Mr Dixon submitted that his client would say that the 
Principles as presently formulated do not permit increases 
which the Unions are seeking, hence matters of law arise. 

Mr Logan, in response, complained that Mr Dixon had not 
raised with particularity what questions of law were to be 
raised. Insofar as the application of the 1989 Principles were 
concerned the Union parties did not see that as a question 
of law. If there were questions of law rising therefrom, it 
was, according to Mr Logan, incumbent upon Mr Dixon to 
identify exactly the section of the Act and how the Act 
would contradict the operation of the Principles in the 
relevant State Wage Cases. In the absence of that, opined 
Mr Logan, there was not a question of law. 

Finally, Mr Dixon advised the Commission that in his 
view it had been held by the Industrial Appeal Court in The 
Confederation of Western Australian Industry (Inc) v. 
Federated Miscellaneous Workers' Union of Australia 
(1989) 69 WAIG 3219 at 3226 (the Hospitals Case) that the 
proper application of Wage Fixing Principles can give rise 
to errors and therefore questions of law and additionally the 
status of the Principles, which are not incorporated into the 
General Order but which were found in the Hospitals Case 
to have some Common Law effect, also raise questions of 
law. 

During the hearing the Commission indicated to Mr 
Logan in response to a suggestion from him that Mr Dixon 
should only be heard on some issues which would deal with 
questions of law, that it could not see how the matters could 
be separated. The provisions of Section 31(4) of the Act 
were clear, the question and status of the effect of the Wage 
Principles has been discussed by the Industrial Appeal Court 
and the Commission was of the view that matters of law 
would be raised. Leave for Counsel to appear was then 
granted and the Commission offered Mr Logan that it would 
stop proceedings and issue written Reasons if that was his 
wish. Mr Logan responded in the affirmative; hence the need 
for these Reasons for Decision. 

Nothing need be added to the background. The Full Bench 
in Western Mining Corporation Ltd v. Australian Workers' 
Union, WA Branch, Industrial Union of Workers and Others 
(1990) 70 WAIG 3525, dealt with the question of whether 
Counsel ought be permitted to appear in those proceedings 
and even though the Full Bench did not purport to set out 
a comprehensive set of principles for the exercise of 
discretion because of the lack of substantial argument in that 
case, it made comments which it observed that may be 
useful to the parties. I incorporate the relevant parts of that 
Decision as follows. 

"The question arose in this matter whether Counsel 
should be permitted to appear. The right of Counsel to 
appear is governed by s.31 of the Industrial Relations 

Act 1979 (as amended) (hereinafter referred to as "the 
Act"). We set s.31 of the Act out hereunder in full:— 

"(1) Any party to proceedings before the Com- 
mission, and any other person or body 
permitted by or under this Act to intervene 
or be heard in proceedings before the 
Commission, may appear— 

(a) in person; 
(b) by an agent; or 
(c) where— 

(i) that party, person or body, or any 
of the other parties, persons or 
bodies permitted to intervene or be 
heard, is the Council, the Confed- 
eration, the Mines and Metals 
Association, the Minister or the 
Minister of the Commonwealth 
administering the Department of 
the Commonwealth that has the 
administration of the Common- 
wealth Act; or 

(ii) the proceedings are in respect of a 
claim referred to the Commission 
under section 29 (b) or involve the 
hearing and determination of an 
application under section 44 (7) (a) 
(iii); or 

(iii) all parties to the proceedings ex- 
pressly consent to legal practitio- 
ners appearing and being heard in 
the proceedings; or 

(iv) the Commission, under subsection 
(4), allows legal practitioners to 
appear and be heard in the proceed- 
ings, 

by a legal practitioner. 
(2) An organization or association shall be 

deemed to have appeared in person if it is 
represented by its secretary or by any officer 
of the organization or association. 

(3) A person or body appearing by a legal 
practitioner or agent is bound by the acts of 
that legal practitioner or agent. 

(4) Where a question of law is raised or argued 
or is likely in the opinion of the Commission 
to be raised or argued in proceedings before 
the Commission, the Commission may allow 
legal practitioners to appear and be heard. 

(5) The Commission may make regulations 
prescribing the manner in which authoriza- 
tion of any agent is to be given, either 
generally or for a particular case. 

(6) A person who is not a legal practitioner 
within the meaning of this Act but engages 
in the practice of the law in a place outside 
the State shall not appear as an agent in 
proceedings before the Commission." 

In the end we allowed Counsel to appear. However, 
the discretion to allow or refuse must be exercised 
within the parameters of the Act. Those parameters are 
demonstrated by the objects where no specific criteria 
are laid down. The Commission has a discretion under 
s.31 (4) to allow legal practitioners to appear and be 
heard where:— 

"Where a question of law is raised or argued 
or is likely in the opinion of the Commission to 
be raised or argued in proceedings before the 
Commission ..." 

The right of audience is therefore restricted. 
The discretion to permit a legal practitioner to appear 

(i.e. a certificated legal practitioner) is to be exercised 
within the parameters of the Act, including those 
established by the objects of the Act, and, in particular, 
s.6(c). However, before there is even a question of 
whether the discretion should be exercised or not, a 
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question of law must clearly be raised or argued, or 
likely to be raised or argued in proceedings before the 
Commission. The word "likely" means generally 
speaking "probable" (see Australian Telecommunica- 
tions Commission v. Krieg Enterprises Pty Ltd 27 FLR 
400 at 410 per Bray C.J. and Boughey v. R. 65 ALR 
609 at 611). Thus, the prospect of there being raised 
unnecessary legal form and technicality, particularly, 
but not solely, where it inhibits the settling of industrial 
disputes, may well not be the sort of consideration 
which would found the exercise of discretion against 
a legal practitioner appearing in a matter. The Act after 
all is meant to provide means for settling disputes and 
to paraphrase s.6(c), with the maximum of expedition 
and minimum of legal form and technicality. One 
would think it would be quite infrequent, for example, 
for Counsel to seek audience at the conciliation stage. 

We do not set out a comprehensive set of principles 
for the exercise of the discretion in the absence of 
substantial argument. In the end, much will depend 
upon the matter before the Commission. However, we 
think it useful to make the comments which we have 
made." 

It seems to me that the Full Bench is clearly saying that 
a precursor to the exercise of discretion to allow the 
appearance of Counsel in a matter is whether a question of 
law is clearly raised or argued or is likely to be raised or 
argued in those proceedings before the Commission. Such 
a question must be of substance, not a mere technicality. The 
Full Bench went on to say that it is clear from the objects 
of the Act that there is to be a maximum of expedition and 
a minimum of legal form and technicality and, importantly 
for this case, that at a conciliation stage, it would be quite 
infrequent for Counsel to seek audience. Above all, though, 
the right is restricted and the discretion to permit a legal 
practitioner to appear is to be exercised within die 
parameters of the Act. 

The issues raised in these proceedings deal with the status 
of General Orders. These matters have been discussed in the 
Hospitals Case (op cit) and more recently by the Supreme 
Court in a matter of an application for a Writ of Certiorari 
and a Writ of Prohibition against Chief Commissioner 
Coleman, Senior Commissioner Halliwell, and Commis- 
sioners Salmon, George and Beech comprising the Commis- 
sion in Court Session, The Western Australian Industrial 
Relations Commission ex pane the Confederation of 
Western Australian Industry (Inc) No. 2715 of 1991 
(unreported). The applicant therein sought prerogative relief 
in the form of a Writ of Certiorari and the Reasons dealt with 
whether relief of that form was excluded by privative 
provisions in the statute. The precise issues of discussion, 
particularly whether such writs would lie or not, are not 
relevant to this Case but some of the comments of the 
learned Judges are. For instance, Rowland J, the President, 
in his discussion of the issues which deal specifically with 
the effect of General Orders of the Commission had, on page 
20 of his Reasons, this to say: 

"In my view if it be the fact that the Order made in 
September differs from that made in June (and on the 
Reasons given that seems the intent), then it is not a 
mere variation. 

The effect of the Order must be to entirely rescind 
the previous Order and in fact evidence the intent of the 
Commission in Court Session to reach the conclusion 
that it had good reason now why it should not give 
effect to the April National Wage Case Decision, 
presumably on grounds that to do so would be to fetter 
the discretion of each Commissioner when dealing with 
individual applications under the Act..." 

There is further discussion of the issue in the Reasons of 
Murray J and in the Reasons of Seaman J, for instance, he 
writes: 

"I agree with Rowland J, for the reasons which he 
gives, that the General Order made by the Commission 
in Court Session on 24 September 1991 rescinded the 
General Order which it made on 17 June 1991, and was 
within its jurisdiction." 

For those Reasons Justice Seaman ruled that he would 
discharge the order nisi for the Writ of Certiorari. I mention 
this Decision of the Supreme Court because it deals with the 
question of the effects of Sections 50,51, and 51 (a), amongst 
others, of the Act and adumbrates further the discussion on 
similar issues by the Industrial Appeal Court in its Reasons 
in the Hospitals Case (op cit). On the notice given by Mr 
Dixon during his submissions, the same sections of the Act 
will be subject to debate in the proceedings which follow 
in this case. The Decision of the Supreme Court, though it 
post-dates the proceedings on the 26th of March 1992, is at 
point and gives substance to the decision made in running 
to allow the appearance of Counsel. 

I have given further thought to the exercise of my 
discretion in favour of the appearance of Counsel in this 
case. There is no deficiency in that decision on the grounds 
of failure to consider relevant issues and I see no reason to 
change. Finally I mention that the debate may be academic 
because leave for Counsel to appear on behalf of Robe was 
granted, by consent, during the Section 32 proceedings. I 
would have thought that once granted, leave would exist 
until the matter is concluded. 

The Commission will issue Orders which formalise the 
grant of leave for Counsel to appear in these proceedings. 

Appearances: Mr F Logan, and with him Mr D MacLaye, 
appeared for the Applicants. 

Mr H Dixon, of Counsel, and with him Mr R Lilbume, 
of Counsel, appeared for the Respondent. 

Editor's Note: Matter includes three Preliminary Reasons 
For Decision, one Reasons for Decision, one Finding and 
Order and one Order published hereunder. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
and 

Robe River Iron Associates. 
No. 540 of 1991. 

Robe River Iron Associates Iron Ore Production and 
Processing Award 1990. 

COMMISSIONER J.F. GREGOR. 
27 July 1992. 

Preliminary Reasons for Decision. 
THE COMMISSIONER: At the commencement of proceed- 
ings on the 27th of July 1992 Mr Dixon, of counsel, who 
appeared for Robe River Iron Associations (Robe), the 
Respondent, moved that the Commission dismiss this 
application by applying the powers vested in it under 
Section 27(l)(a)(ii) and (iv) of the Industrial Relations Act 
1979 (the Act). Briefly put the first of the relevant placita 
of Section 27 deal with the dismissal of a proceeding or 
decision to refrain from further hearing and determining 
such proceeding if those further proceedings are not 
necessarily desirable in the public interest. Placitum (iv) is 
what might be described as a catch-all provision which 
provides that for any other reason the matter or part of it 
should be dismissed or the hearing discontinued. Mr Dixon 
says that there are six reasons why the Commission ought 
to exercise those powers and he draws the attention of the 
Commission to the criteria that the Full Bench have set out 
in Ruane v. Woodside ((1991) 71 WAIG 913) which are to 
be applied in such circumstances. Basically the rule is that 
the Full Bench has found that the powers under Section 
27(1 )(a) are wide but must be applied in conjunction with 
the commands of Section 26 of the Act. 

The Commission heard argument from Mr Dixon and 
from the Applicants in this matter. In a later writing I will 
adumbrate upon the writing herein on the parties' positions 
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on this motion. For the purposes of this finding, though, I 
need to refer to the principle objects of the Act. 

It is relevant when considering an application of the 
powers contained in Section 27(1 )(a) in my view to do so, 
bearing in mind the Objects of the Act. The Objects in 
Section (6)(b) and (c) clearly direct that the Act will provide 
a mechanism by which disagreements between parties can 
be resolved. Section (6)(b) records the Object of the 
encouragement of conciliation with a view to amicable 
agreement and subsection (c) provides for means of settling 
such disputes as are not resolved by amicable agreement. 

The processes which the Commission adopts in meeting 
those Objects are different for each of them. Conciliation 
proceedings are usually informal. They are conducted with 
a view of the Commission assisting the parties to reach their 
own solution to a problem, I would suggest, without 
injecting its own views as to the appropriate resolution. If 
that procedure fails then the Act provides a means for 
preventing and settling industrial disputes which are not 
resolved amicably and that is by arbitration. In arbitral 
proceedings the Commission adopts a far different role to 
that in conciliation. It is, on the case law, required to make 
a judgement upon hearing the submissions of the parties and 
to do so against clearly defined rules which are designed to 
allow the Commission to reach a decision which is an 
equitable one bearing in mind the commands of Section 
26(a) of the Act. In conducting this process it is important 
that the merits of the case are tested and it is upon those 
merits and with proper application of the law that the 
Commission is to decide matters before it. 

In this application the history, as has been described to 
the Commission, is that there have been attempts by the 
parties to conciliate a settlement. The affidavit of Mr Tipper 
(Exhibit D2) is testimony to that and it is also clear, both 
from his affidavit and his evidence, that the process the 
parties have been involved in on least three occasions he can 
remember has not been instrumental in achieving a 
resolution. Therefore this application has been filed in order 
to bring the debate to an end by having a determination made 
by the Commission. If one looks at the Objects of the Act 
to which I have referred herein, the progress so far would 
seem to be part of what can be described as the normal 
process of the disposal of an application. However, the 
Respondent in these proceedings says that that normal 
process ought to be interdicted by the Commission 
exercising the powers in Section 27(l)(a)(ii) and (iv). 

In this writing I will deal briefly with that suggestion. 
Firstly, Robe suggests that these proceedings are not 
necessary or desirable in the public interest and the support 
for this proposition is the probable length of any hearing of 
the matter and the attendant cost thereto. In my view that 
alone is insufficient to cause the invocation of what is, in 
effect, a dismissal of the Applicant's case without any 
hearing of merit and to that extent would run foul of the 
commands upon the Commission in Section 26(a). There is 
in Mr Dixon's submission, a second limb to the argument 
and that is the omnibus section 27(l)(a)(iv) which can attract 
the invocation of the power in the section for any other 
reason other than the ones elsewhere specified in the section. 
What has been described to the Commission in the motion 
is in my view a description of events which is not atypical 
in many applications which eventually come to arbitration. 

It is obvious that there are matters of difference between 
the parties which effect the substance of the application 
before the Commission, that is an application to vary the 
Award. It seems to me that those issues raised, in particular 
the position of the Australian Workers' Union and the 
outstanding appeals against the Award in question, are not 
matters which are unique. They are present in many 
occasions when the Commission is required to exercise its 
powers to deal with disputes between the parties. If the 
Commission's exercise of its functions has a potential to 
interdict matters before the Australian Industrial Relations 
Commission then there is a remedy for that in the Industrial 
Relations Act 1988. Insofar as the activities before the 
Industrial Appeal Court are concerned it is well noted that, 
as was said by Mr Tipper, that litigation has been on foot 
for almost five years and all that can be said about it is that 

it is likely closer to the end at the moment than it was at 
previous times. Those issues raised are periphery matters 
which to my view do not provide a sufficient impingement 
as would relieve the Commission of its duty to hear and 
determine the application given the due process has been 
followed. In view of that and for other Reasons which I will 
add in my Decisions proper I intend to proceed to hear and 
determine this matter. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
and 

Robe River Iron Associates. 
No. 540 of 1991. 

Robe River Iron Associates Iron Ore Production and 
Processing Award 1990. 

COMMISSIONER J.F. GREGOR. 
6 August 1992. 

Preliminary Reasons for Decision. 
THE COMMISSIONER: On the 6th of May 1992 the 
Commission issued Preliminary Reasons for Decision which 
arose in circumstances where the Amalgamated Metal 
Workers' and Shipwrights Union of Western Australia 
(AMWSU) had objected to the granting of leave for Mr H 
Dixon and Mr R Lilbume, both of Counsel, appearing for 
Robe River Iron Associates (Robe). In its examination of 
that objection the Commission noted that relevant matters 
of law had been raised in Confederation of Western 
Australian Industry (Incorporated), appellant and The 
Federated Miscellaneous Workers* Union of Australia, 
Hospital Service and Miscellaneous, WA Branch, first 
respondent and The Board of Management, Royal Perth 
Hospital and Others, second respondent and the Honourable 
Minister for Health, third respondent (1989) 69 WAIG 3219 
(the Hospitals Case) and more recently in proceedings 
before the Full Court of the Supreme Court in the matter of 
an application for a Writ of Certiorari and a Writ of 
Prohibition against members of the Commission who 
comprised the Commission in Court Session in the June 
1991 Wage Case No. 215 of 1991 delivered the 27th of 
March 1992 (unreported). The Coram of the Full Court of 
the Supreme Court, Roland, Seaman and Murray JJ, 
variously dealt with the effect of General Orders of the 
Commission. 

Suffice to say that the Commission, having concluded that 
questions of law would be raised or argued, granted Counsel 
leave to appear and the matter was relisted for the 27th of 
July 1992 at which time Robe proposed a motion that the 
Commission dismiss the application by applying the powers 
vested in it under Section 27(l)(a)(ii) and (iv) of the 
Industrial Relations Act 1979 (the Act). The motion was 
dealt with in a further set of Preliminary Reasons for 
Decision issued on the 27th of July 1992. 

It is unnecessary to canvass the Preliminary Reasons of 
the 27th of July 1992, however when the matter recom- 
menced on that day following the delivery of the Reasons, 
Counsel for Robe proposed a further motion that the matter 
be dismissed pursuant to Section 27(l)(a) of the Act because 
the Commission can not award the increases sought on the 
basis of the Wage Principles as they are presently 
formulated. The motion was opposed by Mr Farrell who 
appeared on behalf of the AMWSU. The reasons for the 
motion were described by Mr Dixon and what follows is a 
recitation of the relevant parts of his submission. 

The submissions of Mr Dixon must be viewed against the 
background of the purpose and intent of the application by 
the AMWSU. The application is said to be in accordance 
with the Structural Efficiency Principle established by the 
Commission in Court Session in Application No. 1940 of 
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1989, the September 1989 State Wage Case (1989) 69 
WAIG 2917. According to the applicant Unions proper 
effect would be given to that Principle by making the 
variation sought by them in Schedule C to the application. 
Those variations, in a general sense, seek to increase 
allowances, by three per cent, and wages by those amounts 
which are set out in the Structural Efficiency Adjustment 
part of the Wage Adjustments Principle. It was said that to 
do this would give effect to the first wage increase (usually 
known as the First Stage) available under the 1989 State 
Wage Case. It would begin the process of Award restructur- 
ing and modernisation in accordance with the Structural 
Efficiency Principle and would, as a by-product, give 
members of the applicant Unions the opportunity to develop 
classification structures in the Award which would provide 
for more flexible working arrangements, improved quality 
of working life, enhanced skills and job satisfaction and 
would assist positively with the restructuring process. The 
granting of the application would give effect to the 1989 
Wage Principles which were asserted by the applicant 
Unions to be still applicable. However, Mr Dixon says those 
Principles are not applicable and there is an omission in the 
Unions' approach in that they gave no consideration to the 
effect of the Orders that followed the 1989 State Wage Case 
which are important because, if one looks at the 1991 State 
Wage Case (1991) 71 WAIG 1723) Order, it can be seen that 
the Principles in the 1989 State Wage Case were specifically 
resuscitated. However the next Wage Case Decision of the 
Commission in Court Session issued on the 11th of 
November 1991 (1991) 71 WAIG 2741, together with the 
1992 State Wage Case Decision of the 31st of January 1992 
(1992) 72 WAIG 191, had the effect of cancelling those 
previous Orders which in the submission of Mr Dixon, had 
given life to the 1989 Principles. 

By reference to the June 1991 State Wage Case Decision 
(op cit) Mr Dixon sought to demonstrate that the 1989 Wage 
Case was preserved at that point only by reason of a General 
Order which was made by the Commission in Court Session 
on the 17th of June 1991 but the later Orders in 1991, by 
their form, clearly evinced an intention to delete those parts 
which kept the 1989 State Wage Case Principles alive. The 
Decision of the Full Court of the Supreme Court (op cit) held 
that there was a complete rescission of the June Order. That 
can be seen by reference to the 1992 Principles where, even 
though there is a reference to the 1989 Principles, there is 
no express wording and no express Order which would give 
those Principles life. Is was argued that the form of the 
Orders, together with comments on the Principles prescribe 
the basis upon which individual Commissioners are entitled 
to award wage increases and that can only be on the basis 
that the 1992 Principles are satisfied. The No Claims 
Principle is a demonstration of that. If there were some 
thoughts that the power did previously exist then the 
Supreme Court Decision (op cit) has clarified the matter 
because it was made clear by Their Honours that there is a 
requirement for mandatory compliance which can not be 
departed from by any individual member of the Commis- 
sion. Finally, Mr Dixon drew comfort from the writing of 
Murray J in the Decision of the Full Court of the Supreme 
Court (op cit) where the learned Judge opined that a 
formulation of the September 1991 General Orders which 
suggested that they effectively allowed an individual 
Commissioner a discretion whether or not to implement the 
full terms of a National Wage Decision could not be said 
to be a General Order giving effect to that Decision subject 
to conditions. In short, if the Commission is not satisfied that 
there are good reasons to depart from a National Wage Case 
Decision it simply refuses to make an Order and that did not 
occur. To do otherwise would not be a valid exercise of the 
power and requirement to make a General Order under 
Section 51. 

The submissions made on behalf of the applicant Unions 
by Mr Farrell of Counsel, are that it is said that the 1989 
State Wage Case Order, insofar as relevant, and the 
Principles set out and the Reasons which accompanied it, 
have never been rescinded. They are still on foot and are able 
to be used to found an application. This is suggested on the 
argument that there are statements in the extant Principles 

which would allow one to draw the conclusion that the 1989 
State Principles were still capable of being applied but even 
if that view is wrong the 1992 State Wage Case Reasons for 
Decision contained words which would allow the view that 
the 1989 State Wage Principles have been incorporated. 
That is notwithstanding the first Wage Case Order in 1991 
did include a clause which made the continuing life of the 
1989 State Wage Case more clear in that it was not 
cancelled. However, according to Mr Farrell, the necessity 
for such a clause is redundant in any event. In reality there 
is no explicit cancellation of the 1989 Wage Principles. The 
thrust of the 1991 Wage Principles is that the Commission 
is not to exercise power during the life of the Principles in 
disregard of them in that conditions of employment and 
salary and wages so determined are to be consistent with the 
Principles. The language of the Principles themselves in the 
express statements in the Reasons for Decision clearly 
establish that the wage and salary rates can be determined 
in accordance with the 1989 Principles. Further there is a 
presumption in the history of the various Principles that 
there has been a detailed and prescribed timetable con- 
structed for the availability of wage increases under 
Structural Efficiency and it was intended those wage 
increases would be available as long as the conditions 
precedent for the award are met. In the 31 st of January 1992 
State Wage Case it is clear from the comments of the 
Commission in Court Session on page 199 of the report that 
it was aware of the need to preserve wage adjustments under 
previous Wage Case Decisions and the Principles ought to 
be read accordingly. Insofar as the Decision of the Supreme 
Court is concerned, Mr Farrell suggests that the Commission 
is obliged to ensure that wage increases awarded are 
consistent with the Principles and that of itself is not 
inconsistent with the argument that the 1989 Structural 
Efficiency Principle adjustment is still available. 

My response to the parties' submissions is that I believe 
the answer turns on whether the Principles and the 
accompanying Reasons for Decisions are relevant consider- 
ations which failure to apply would lead to an error. The 
Order which is to be applied is the General Order published 
on the 31st of January 1992 at 72 WAIG 209. The relevant 
and important part is Order 2. which makes it clear that there 
should be no variations without due regard for the Principles 
as stated by the Commission in its Reasons for Decision in 
matter No. 152 of 1991. The Principles as a relevant 
consideration were examined by the Industrial Appeals 
Court in the Hospitals Case (op cit). In his writing, Mr 
Justice Brinsden commented that: 

"My conclusions therefore to this point are that the 
Anomaly and Inequity Principle (sic) is a Principle still 
having force and effect and where a claim arises, to 
which it applies, that claim has to meet the require- 
ments of that Principle. 

The Principles only appear in the reasons for 
judgment and not in the order. It is obvious the 
Commission intends them to have force and effect 
since it says at page 2415 that when exercising power 
during the life of die Principles in respect of any claim 
or agreement concerning variations to wages, salaries 
or conditions of employment, the Commission shall not 
act or make decisions in disregard of the Principles and 
their objectives." 

In my view, it is obvious that His Honour clearly says that 
the Commission is required to have regard for the content 
of the Principles themselves. As the Principles are part of 
the Reasons for Decision it is appropriate to also have 
regard, in my respectful view, to the Reasons for Decision 
which not only describe the purpose of the Principles and 
any variations thereto, particularly insofar as application of 
them is concerned, but further provide signposts for the 
Commission acting singly to observe when it applies the 
Principles. 

The writing of Kennedy J is also important. At page 3226 
he says: 

"The next question which arises is whether an error 
of law is constituted if in fact it is established that the 
Commission fails to deal with applications in accor- 
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dance with the wage fixation principles after having 
held that it was obliged to do so." 

And later on page 3226 he adds: 

"...the question is only whether the Commission in 
fact failed to take the wage fixation principles into 
consideration in certain respects. 

Failure to take into account a relevant consideration 
will constitute an error of law." 

My understanding of the writing of the learned Judges in 
the Hospitals Case {op cit) is that the Decisions of the Wage 
Cases as they are expressed in the Orders require the 
Commission to take into account the Principles which are 
set out in the Reasons for Decision. The Principles, in my 
view, have the same status in the Reasons for Decision as 
any of the substantive writing and a single Commissioner 
is obliged to apply the Principles as they are explained or 
adumbrated by the surrounding Reasons for Decision. A 
failure to do so would cause error in law because a relevant 
consideration was ignored. 

On this basis, if one examines the Reasons for Decision 
published on the 31st of January 1992 {op cit) some guides 
as to what should happen are relevantly set out by the 
Commission in Court Session on page 198: 

' 'Thus it is the intention of the Commission in Court 
Session to give effect to the Enterprise Bargaining 
Principle along with the other Principles set out in the 
National Wage Decision in a manner and subject to the 
conditions appropriate to this jurisdiction. To ensure 
the efficacy of the enterprise bargaining agreements as 
a discrete class of industrial agreements under Section 
41, an additional term within the Wage Fixing 
Principles which allows the registration of these 
agreements notwithstanding that in their terms they 
may not comply with other Principles may be necessary 
to satisfy Section 41 (2) of the Act. 

In the October 1991 National Wage Decision the 
Australian Commission noted: 

"We consider it essential that the steps com- 
menced in 1987 with the restructuring and 
efficiency principle and extended through the 
National Wage Case Decisions of 1988, 1989 and 
April 1991 with the structural efficiency principle 
be continued the wage fixing principles deter- 
mined by this decision will so provide." 

{op cit at p 3) 

The Special Case Principle provides that: 

"Any claim for increases in wages and salaries 
or improvements in conditions in minimum rates 
awards or paid rates awards which exceed those 
allowable under the previous National Wage Case 
Decisions and the October 1991 National Wage 
Case Decisions will be processed as a Special 
Case." 

{op cit at p 15) 
It follows that under the continuing process of award 

rationalisation to achieve increases in productivity and 
efficiency, there remains available access to wage 
adjustments under previous National Wage Decisions 
including the four per cent under the Restructuring and 
Efficiency Principle. These can be accessed without 
submitting to the requirements of a Special Case. A 
perusal of the document' 'Status Report on Awards and 
Industrial Agreements of the Western Australian 
Industrial Relations Commission as at 20th November 
1991" prepared by the Registrar and distributed in 
these proceedings, discloses that some awards have yet 
to be varied for this wage adjustment and some 
subsequent increases available under the application of 
National Wage Decisions in this jurisdiction. In the 
application the Wage Fixing Principles under Section 
51(2) of the Act provision will need to be made to 

accommodate this dimension of the Australian Com- 
mission's decision. 

However, in the unlikely event that an award has 
been the subject of a Minimum Rates Adjustment under 
the Principles access to a wage increase under the 
Restructuring and Efficiency Principle would not be 
available as wage equity would have been established 
under that exercise. 

A number of issues raised during proceedings go to 
the scope of changes under Structural Efficiency. These 
involve the restructuring of minimum rates awards to 
establish appropriate equitable wage relationships 
within and between awards and industries. In the 
August 1989 National Wage Case Decision the Full 
Bench stated: 

"We cannot over emphasise the importance of 
successfully applying the structural efficiency 
principles and the minimum rates adjustment 
process. These exercises provide an opportunity 
for the parties to display the maturity required to 
overcome the wage instabilities with which the 
community is only too familiar. It also provides 
the opportunity to take an essential step toward 
institutional reform which is a pre-requisite to a 
more flexible system of wage fixation." 

(Print H9100 at p 14)" 

In my view this part of the Reasons sets out the 
philosophy which is crystalised in the Principles. It makes 
it clear that there is a blueprint for a wage policy which is 
continuing and evolving. For instance, the Commission in 
Court Session highlights that there remains available access 
to wage adjustments under previous National Wage Deci- 
sions including the four per cent under Restructuring and 
Efficiency. That, of course, pre-dates increases under the 
Structural Efficiency Principle subject of debate in this 
application. Obviously, if the Commission in Court Session 
mentions the Restructuring and Efficiency Principle wage 
outcomes as still being available it sensibly follows that 
outcomes from later Decisions are intended to be too. The 
thrust of the policy is underpinned by the continuing 
emphasis of the importance of the successful application of 
the Structural Efficiency Principle which was highlighted in 
the 1989 National Wage Case Decision. It must also be 
understood that the purpose of the reformation of Awards 
as described in the 1989 Wage Decision was to provide a 
structure of Awards which would overcome wage instabili- 
ties and assist in institutional reform which was seen as a 
prerequisite for a more flexible wage system. In other words, 
the various sets of Principles as they have come along are 
part of a continuing process and developing philosophy of 
wage fixation. It is clear from the succeeding Decisions that 
the October 1991 Wage Decision of the Australian Industrial 
Relations Commission which has been put into effect by the 
Commission in Court Session by its January 1992 Orders, 
is a continuation of that process. It follows that the narrow 
interpretation of the effects of Orders as suggested by Robe 
in this case is not consistent with the Reasons for Decision 
or, in fact, the Orders of the Commission in Court Session 
and there is no basis, therefore, under Section 27(l)(a) for 
the Commission to dismiss the proceedings at this stage. 

In view of this finding I intend to re-list the application 
at an appropriate time convenient to the parties for hearing 
of the merits of the application. 

Appearances: Mr F Logan, and with him Mr D McLane 
and Mr R D Farrell, of Counsel, appeared on behalf of the 
Applicants. 

Mr H J Dixon, of Counsel, and with him Mr R Lilburne, 
of Counsel, appeared on behalf of the Respondents. 



388 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers' and Shipwrights Union of 

Western Australia and Others 

Robe River Iron Associates. 
No. 540 of 1991. 

Robe River Iron Associates Iron Ore Production and 
Processing Award 1990. 

COMMISSIONER J.F. GREGOR. 
7 August 1992. 

Finding and Order. 
HAVING heard Mr F. Logan, and with him Mr D. McLane 
and Mr R. Farrell, of Counsel, on behalf of the Applicants 
and Mr H. Dixon, of Counsel, and with him Mr R. Lilbume, 
of Counsel, on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby— 

(1) Finds that the Commission, consistent with the 
Reasons for Decision and Orders in matter No. 
152 of 1991 and after hearing argument on merit, 
may adjudicate on increases sought in Application 
No. 540 of 1991 on the basis of the Wage 
Principles as they are formulated in the said 
Reasons for Decision and Orders. 

(2) Order the application made by Robe River Iron 
Associates on the 27th of July 1992 to dismiss 
Application No. 540 of 1991 be, and is hereby, 
dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
and 

Robe River Iron Associates. 
No. 540 of 1991. 

Robe River Iron Associates Iron Ore Production and 
Processing Award 1990. 

COMMISSIONER J.F. GREGOR. 
18 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed in the 
Registry of the Western Australian Industrial Relations 
Commission on the 15 April 1991 by the Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and Others (the Applicants). It seeks certain variations to the 
Robe River Iron Associates Iron Ore Production and 
Processing Award 1990 (the award). In the process of its 
disposal the application has been before the Commission on 
a number of occasions and for the purpose of these Reasons, 
the history should be briefly recited. First though, the 
purpose of the application is to obtain a variation of the 
award to give effect to the Structural Efficiency Principle 
(S.E.P.) wage increase, which is said by the Applicants to 
be available pursuant to the 1989 State Wage Case Decision 
(1989) 69WAIG2917. The grounds in support of the 
application are described in the schedule. The major grounds 
are that the Applicants wish to begin a process of award 
restructuring modernisation in accordance with the S.E.P., 
so as to give the members of the Applicants the opportunity 
to develop award classification structures; to provide for 
them more flexible working arrangements which would 
lead, according to the schedule, to an improved quality of 
working life, enhancement of their skills, job satisfaction 

and, as a by-product, to assist positively in the restructuring 
process. 

The Respondent filed a Notice of Answer in due time on 
15 May 1991. By that answer the Respondent expressed its 
view that there were no circumstances that had arisen since 
the making of the award, that now make it just or equitable 
to vary it during its term. Further, that the grounds relied 
upon by the Applicants for variation do not give rise to any 
supportable grounds for a claim to increases in payment of 
wages pursuant to the S.E.P.. The Respondent also states 
that the Applicants have not co-operated positively in a 
fundamental review of the award or, for that matter in any 
other of the ways that are necessary to provide satisfaction 
of the S.E.P. as it is propounded in the 1989 Wage Fixation 
Principles (supra). 

In an effort to resolve the matter by conciliation on the 
17 June 1991 the Commission conducted a conference 
pursuant to Section 32 of the Industrial Relations Act 1979 
(the Act). At that conference the parties advised the 
Commission there had been discussions about the substance 
of the application, that those discussions had not led to a 
resolution of the dispute. To the contrary, as far as the 
Applicants were concerned, they claimed that the Respon- 
dent had published to its workforce that there had been 
discussions and it would unilaterally apply wage increases 
from a particular date. Those payments had been made 
without a variation to the award and on the Applicants 
understanding of the Wage Principles without regard 
thereto. The Respondent claimed that nothing it has done is 
contrary to its obligations under the Award or any other 
legislation. The result of the conference was that the matter 
could not be resolved and it was listed for hearing and 
determination. 

The first listing took place on the 26 March 1992. At that 
time the Applicants objected to counsel appearing for the 
Respondent and the Commission heard argument on that 
matter. The Commission's decision was reduced to writing 
and Preliminary Reasons for Decision which were issued on 
the 6 May 1992. In short the decision of the Commission, 
which was reflected in its Order issued on that day, was that 
leave for counsel to appear in the matter was granted. 

The matter was relisted for the 27 July 1992 at which time 
the Respondents urged the Commission that the application 
be dismissed in accordance with the powers vested in it 
under s.27(l)(a)(ii)(iv) of the Act. That motion was dealt 
with in a further set of Preliminary Reasons issued on the 
27 July 1992. Following that there was a further motion for 
dismissal under s.27(l)(a). The argument in support thereof 
and the rebuttal thereto are set out in a further set of 
Preliminary Reasons for Decision issued on the 6 August 
1992. The underpinning reasons for the decision of the 
Commission that it would relist the application for hearing 
of the merits, are set out of page 9 of the Preliminary 
Reasons for Decision issued on the 6 August 1992 
(unreported) in the following way: 

"In my view this part of the Reasons sets out the 
philosophy which is crystalised in the Principles. It 
makes it clear that there is a blueprint for a wage policy 
which is continuing and evolving. For instance, the 
Commission in Court Session highlights that there 
remains available access to wage adjustments under 
previous National Wage Decisions including the four 
per cent under Restructuring and Efficiency. That, of 
course, pre-dates increases under the Structural Effi- 
ciency Principle subject of debate in this application. 
Obviously, if the Commission in Court Session 
mentions the Restructuring and Efficiency Principle 
wage outcomes as still being available it sensibly 
follows that outcomes from later Decisions are in- 
tended to be too. The thrust of the policy is underpinned 
by the continuing emphasis of the importance of the 
successful application of the Structural Efficiency 
Principle which was highlighted in the 1989 National 
Wage Case Decision. It must also be understood that 
the purpose of the reformation of Awards as described 
in the 1989 Wage Decision was to provide a structure 
of Awards which would overcome wage instabilities 
and assist in institutional reform which was seen as a 
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prerequisite for a more flexible wage system. In other 
words, the various sets of Principles as they have come 
along are part of a continuing process and developing 
philosophy of wage fixation. It is clear from the 
succeeding Decisions that the October 1991 Wage 
Decision of the Australian Industrial Relations Com- 
mission which has been put into effect by the 
Commission in Court Session by its January 1992 
Orders, is a continuation of that process. It follows that 
the narrow interpretation of the effects of Orders as 
suggested by Robe in this case is not consistent with 
the Reasons for Decision or, in fact, the Orders of the 
Commission in Court Session and there is no basis, 
therefore, under Section 27(1 )(a) for the Commission 
to dismiss the proceedings at this stage." 

Thereafter the matter was relisted. Hearings occurred on 
the 6 August 1992 and 29 September 1992. 

Schedule B to the Union's application sets out the 
grounds on which its application was predicated. The 
Schedule gives notice that the applicants seek to vary the 
award in accordance with the Structural Efficiency Principle 
contained in the 1989 Wage Principle. The grounds on 
which that should happen, according to the Applicants are 
that firstly, it would give effect to the first structural 
efficiency increase available under those Principles. It 
would begin the process of award restructuring and 
modernisation, again in accordance with the S.E.P. intent 
and thirdly, it would give members of the Applicants the 
opportunity to develop along with their employers one must 
interpolate, award classification structures which would 
provide flexible working conditions, improved quality of 
working life and skills enhancement along with job 
satisfaction. 

Mr Logan who appeared for the Applicants advanced an 
argument, which sought to justify the grounds for the 
variation. The argument shortly summarised is as follows: 
Mr Logan submits that the Respondent voluntarily paid an 
increase of 3% and the raison d'etre of the union application 
is to ensure that 3% continues to be paid by inserting that 
amount into the Award. Mr Logan argued that the National 
Wage Case decisions of 1988 and 1989 express a policy that 
the achievements in each, particularly insofar as structural 
efficiency is concerned, are to be built upon. The Applicants 
say that the building process is continuing and has been, or 
will be, met in part by the introduction of facilitative 
provisions to continue award restructuring, by undertaking 
change by way of consultation and discussion to assist and 
enhance the forementioned process. The Unions have 
established a working group to examine National develop- 
ments and there have been negotiations between the 
Applicants and the Respondent to develop a Classifications 
Structure on site. In all of this and consistent with the policy 
set out in the succeeding Wage Cases, the Applicants 
claimed they are committed to develop training modules 
within the structures. Proof of this is that there were site 
inspections on one of the Respondent's properties for the 
purpose of establishing the Respondent as an accredited 
trainer under the National Training Scheme. 

The Applicant Unions described their commitment to 
continue restructuring in Schedule D of the application. The 
schedule enshrined a statement of union principles, which 
inter alia were designed to allow the particular needs of the 
Respondent to be explored and addressed. The statement 
claimed this would enable consideration of proposals 
appropriate for the mining industry in Western Australia, 
including a new classification structure, and to make 
consequential amendments to such a structure, if consistent 
with National proposals. Additionally the Unions were 
prepared to accept production trade and post trade training 
particularly in the area of agreed training modules and 
courses. Further that the unions agreed, as part of their 
statement of principle, to discuss with the Respondent 
specific S.E.P. measures to be implemented, after die final 
agreement is reached. The born fides of the Unions were 
said to be enhanced by the enunciation in the schedule of 
their commitment to modernisation of awards these, I 
interpolate, in very similar terms to those expressed in the 
grounds for their application. 

According to Mr Logan the statement of principle is a 
commitment to continued restructuring and it is not required 
that there be a memorandum of agreement between the 
Applicants and the Respondent in such circumstances. Mr 
Logan argued that the aforementioned are sufficient reasons 
to excite the operation of the Wage Principles particularly 
the S.E.P., so as to allow the Commission, in accordance 
with those Principles, to insert into the Award the first S.E.P. 
increase, that is an increase of 3%. 

Mr Dixon, (of Counsel), appeared for the Respondent. His 
argument is succinct. He argues that in the view of the 
Respondent nothing has been put to the Commission which 
would warrant a ratification pursuant to the 1989 S.E.P., 
even if that is the correct Principle, which the Respondent 
contests, to be applied. In effect what the Applicant unions 
have done is file an application seeking money as a 
precursor to beginning the process of restructuring. But this 
neglects the clear command of the Principles that the date 
of operation of any increase pursuant to the S.E.P. would be 
the date on which the award has been varied. The key to 
access to the return available to the Applicant under the 
S.E.P. is variation to the Award, and there is clear support 
in the case law for this proposition. It is not permissable that 
the Commission singularly constituted, grant award varia- 
tions purporting to bring into effect the operation of the 
Wage Principles when those Principles have not been 
precisely complied with. For instance, the decision of the 
Full Court of the Supreme Court of Western Australia in No. 
2715 of 1991 (unreported), clearly specifies that the 
Commission so constituted can not depart from National 
Wage Case Decisions nor indeed can the Commission in 
Court Session itself, even though it is the ultimate legislative 
authority of the Commission in this area. 

The decisions of the Full Bench are also relevant when 
one is considering a departure. In Australian Glass Manufac- 
turers Co. Pty Ltd and others v. Transport Workers Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch (1990) 70WAIG1834 the Full Bench adopted 
the decision of the Commission in Court Session enunciated 
in the 1990 Wage Case application No. 1940 of 1990, where 
the Commission in Court Session said: 

"Structural Efficiency is no longer a formal under- 
taking to discuss matters or to place certain items on 
the agenda. It is a change which is to be reflected in 
restructured awards. 

In Bread Manufacturers (Perth and Suburbs) Industrial 
Union of Workers v. Western Australian Bakers, Pastry 
Cooks and Confectioneries Union of Workers (1990) 
70WAIG3535. 

The Full Bench made it clear that Memoranda of 
Agreements are not sufficient of themselves to warrant the 
increase under the principles. Mr Dixon referred to the 
Quarry Industry case (unreported) in which the Full Bench 
prescribed that there must be proof or an indicator or 
measurement of advantage to the employer. This line of 
reasoning is continued in Coles Newworld Supermarket v. 
Federated Clerks Union (1990) 70WAIG2096, where it is 
held that the Commission has to see evidence of efficiency, 
this should be a benefit to the employer that can be seen or 
quantified. According to Mr Dixon, what the case law 
indicates is that there must be substantive changes in the 
award; undertakings to talk are not enough, and implemen- 
tation must have commenced. It is not good enough to 
suggest because there is no agreement, somehow, there 
ought to be an increase. 

Of the Unions evidence in support if its case, Mr Dixon 
says that the views of Mr Fitzpatrick, who was called by the 
Applicant unions, are instructive. What can be drawn from 
his evidence is that nothing was finally agreed between the 
employer and the employees even though there may have 
been discussions. But more importantly no changes have 
been introduced. Matters that Mr Fitzpatrick recognised as 
requiring attention such as the removal of the demarcation 
Clause 6(10) of the Award, are still in the Award even 
though he expressed an opinion on the difficulty created by 
the clause. 
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The Respondent submitted further that as to the claim 
itself, if Schedule C is examined it would be seen that if the 
Commission approved an amendment of the Award in its 
terms, the approval of the Applicant Unions would be 
required before employees may perform duties. This, 
according to Mr Dixon, is outmoded and inefficient. There 
are no matters agreed as the Unions claim in Schedule C. 
On the contrary the Unions were not participating positively 
in the training programme. Also the Unions are claiming 
increases for classifications of duties which no longer have 
any relevance to the Respondents operations. In all of the 
litigation between the parties, none of the applications that 
have been filed by the Applicant unions, have done anything 
but repeat the old classifications and restrictive provisions, 
application No. A16 of 1991 is a case in point. 

These impediments apart, the unions were claiming 3%, 
when on their own evidence the issue is still the subject of 
discussions between them and the Respondent. There has 
been no "no extra claims" commitment offered and, 
according to Mr Dixon the Commission should doubt the 
genuiness if it were offered as indeed the Respondent would. 
The reality is that the Applicants have consistently opposed 
all proposals put forward to change the structure in the A4 
Application, so that the Respondent has formed the opinion 
that the Applicant Unions do not want efficiency based 
changes that are real. 

Finally, it was submitted by Mr Dixon that to grant the 
application would mean the payment of another 3% on what 
the Unions are already getting by private treaty. To grant that 
3% there must be a judgement based on compliance with the 
Principles. It would be wrong for the Commission to adopt that 
payment, if the Respondent is opposed to it unless it complies 
and agrees; and the Respondent clearly does not. 

The arguments of the parties starkly contrast the situation. 
The statement of the law submitted by Mr Dixon, in my 
respectful view accurately states the principles that must 
apply to the Commission in this case. I refer to the Bread 
Manufacturers Case (supra) and to a passage which I think 
encapsulates the situation: 

"Ground 4 alleged that the Commission at first 
instance erred in acting to the contrary to the Wage 
Fixation Principles and the National and State Wage 
Case decisions of August-September 1989, respec- 
tively. When it concluded that prospective undertaking 
by the applicant were sufficient to justify the first stage 
of structural efficiency increases. It is clear that they 
were not and we adopt the principle as it was clarified 
by Fisher P. in the Quarry Masters Association of New 
South Wales and the Amalgamated Metal Workers 
Union No. 1306 of 1990 (unreported) and see its 
approval in the decision of the Full Bench in Australian 
Glass Manufacturers Co Pty Ltd and Others v. TWU 
No. 691 of 1990 (unreported). 

In Australian Glass Manufacturers Co Pty Ltd 
Others v. TWU (op cit) at p.p. 46 the Full Bench said: 

"Structural Efficiency is no longer a formal 
undertaking to discuss matters or to place certain 
items on an agenda. It is a change which is to be 
reflected in restructured award." 

This requirement is not answered by taking the view 
advocated by the Respondent in these proceedings that 
the first structural efficiency adjustment is but an 
interim step and a certainty of the second stage in the 
process of award modernisation and the structural 
efficiency is sufficient to justify the initial adjust- 
ment." 

Any reasonable analysis of the facts in this case as I have 
set them out, shows that the words of the Full Bench in the 
Bread Manufacturers Case are at point in this matter. The 
Commission singly constituted is unable to depart from the 
Principles. It is clear that the conditions precedent for the 
grant of an increase of 3% under the S.E.P., which I have 
described above are not here present. 

For these reasons the Commission as constituted is unable 
to vary the award in the terms set out in Schedule D of the 
application filed on the 15 April 1991 and the application 
will be determined by an order of dismissal. 

Notwithstanding my conclusions herein, which I say are 
the unavoidable outcome of proper application of the Wage 
Principles as they have been determined by both the superior 
Bench of this Commission and Industrial Appeal Court as 
the ultimate authority, I have misgivings about the outcome 
that I feel obliged to express. 

In normal circumstances the Act provides the Commis- 
sion with a broad armoury of legislative tools with which 
it can go about its task of achieving the objects of the Act 
as they are described in section 6. By use of these powers 
the Commission is often able to achieve resolution to 
disputes using both conciliation and arbitration even in the 
face of perfunctory conciliation on the part of employers or 
obdurateness by employees or unions. But it appears that the 
extant provisions of S.51, as they have been interpreted, 
provide for a rigid code specially relating to powers and 
duties of the Commission in respect of National Wage 
Decisions. This code to be applied to a set of so called 
Principles when in reality, the wage policy expressed in 
National Wage Cases is no more than an expression of 
industrial relations and economic intentions erected on a 
premise of voluntary acceptance and good will, expressed 
in general language. Even a cursory reading of the Principles 
demonstrates that they are not drafted with the preciseness 
of language of a statute. They are drafted to allow for 
flexibility to assist the achievement of the aims and intent 
expressed in the National Wage Cases. The Full Bench of 
the Australian Commission by later decisions can, and has, 
made decisions to in effect re-jig National Wage Case 
Decisions to adjust flaws that have become obvious. That 
process is not available to this Commission hence, in cases 
such as this, it must hand down a decision that may be 'right' 
in law, but wrong if one considers equity and down right 
common sense. 

Appearances: Mr F. Logan, and with him Mr D. McLane 
and Mr R.D. Farrell, of Counsel, appeared on behalf of the 
Applicant. 

Mr H.J. Dixon, of Counsel, and with him Mr R. Lilbume, 
of Counsel, appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
and 

Robe River Iron Associates. 
No. 540 of 1991. 

Robe River Iron Associates Iron Ore Production and 
Processing Award 1990. 

COMMISSIONER J.F. GREGOR. 
18 December 1992. 

Order. 
HAVING heard Mr R. Farrell, of Counsel and later Mr F. 
Logan and with him Mr D. McLane on behalf of the 
Applicants and Mr H.J. Dixon, of Counsel, and with him Mr 
R. Lilbume, of Counsel on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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AWARDS/AGREEMENTS 
interpretation of— 

MEAT INDUSTRY (W.A. MEAT COMMISSION— 
ROBB JETTY) AWARD 

No. 16 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

The Western Australian Meat Commission. 
No. 1580 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 February 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application for 
interpretation of the following Order of the Commission:— 

"BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. CR 98 of 1979. 
Between West Australian Branch, Australasian Meat 

Industry Employees' Union, Industrial Union of Work- 
ers, Perth, Applicant, and Western Australian Meat 
Commission—Robb Jetty Division, Respondent. 

That follow-on labourers on the mutton floor cannot, 
as part of their existing contract of employment under 
the provisions of the Meat Industry (W.A. Meat 
Commission—Robby Jetty) Award No. 16 of 1976, be 
required to carry out the duties of foaming and/or 
sanitising as part of the "rough clean-up" usually 
performed upon completion of the day's tally unless 
slaughtering is finished at or around lunch time. 

Dated at Perth this 2nd day of August, 1979. 
(Sgd.) G.G. HALLIWELL, 

Commissioner" 
(Order No. CR 98 of 1979) 

The question prosed in Schedule A to the Application is:— 
' 'Does Order No. CR 98 of 1979 mean that when the 

tasks specified in the Order are completed the labourers 
may go home or is the respondent able to deploy them 
for any other duties until their normal finishing time?" 

(Schedule 'A' on File) 
However, when the matter came on for hearing the real 

issue for interpretation was whether the terms of the Order 
"That follow-on labourer on the mutton floor cannot " 
included labour employed in the offal/smallgoods section. 
Mr Maguire contended that as that labour "followed" the 
mutton slaughtermen in that various offal pieces only 
became available to the labourers in the offal/smallgoods 
section from the time of commencement of work by 
slaughtermen and ceased when they ceased slaughtering, the 
offal/smallgoods section labour were encompassed within 
the expression "follow-on labourers on the mutton floor". 
The respondent contended, in summary, that on the plain 
words used in the Order the offal/smallgoods section labour 
employed as it was below the slaughterfloor and receiving 
offal via a chute from the mutton slaughterfloor was not 
encompassed within the phrase "follow-on labour on the 
mutton floor cannot ". 

In the Commission's view the words of the Order are 
plain and contain no ambiguity of meaning so that extrinsic 
aids are not here required. 

"That follow-on labourers on the mutton floor cannot...." 
means exactly what it says so that employees employed as 
"follow-on labourers (to the slaughtermen) on the mutton 
floor cannot ". 

The employees employed as labourers in the offal/ 
smallgoods section are simply not employed as ' 'labourers 
on the mutton floor" and are, on a proper construction of 
the Order, not included within its terms. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

The Western Australian Meat Commission. 
No. 1580 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 February 1993. 

Interpretation. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr D. Kucan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares the true 
interpretation of Order No. CR 98 of 1979 to be that— 

Employees employed as labourers in the offal/ 
smallgoods section are not employed as "labourers on 
the mutton floor" and are, on a true interpretation of 
the Order, not included within its terms. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. 147 of 1993 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "ENROLLED NURSES AND NURSING 
ASSISTANTS (PRIVATE) AWARD No. 8 of 1978". 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

1. Clause 3—Scope: Add the words "and community 
care" after the words "employed in the hospital" so that 
the clause reads : 

3.—Scope. 
Part 1 of this award shall apply to the workers 

described in Clause 28.—Wages of this award em- 
ployed in the hospital and community care industry as 
carried out by the employers named as respondents to 
this award provided that the provisions contained in 
Part II of this award shall be applied in substitution for 
the provisions contained in the clauses of the same title 
in Part I of the award only by the Homes of Peace (Inc) 
and the Association of the Blind of W.A. (Inc) and the 
Spastic Welfare Association of W.A. (Inc) and Nulsen 
Haven Association (Inc.) 

2. Schedule of Respondents : Add to this schedule the 
following : 

Silver Chain Nursing Association (Inc) 
A copy of the proposed variation may be inspected at my 

office at 815 Hay Street, Perth. 
J. Carrigg, 

Registrar. 
10 February 1993. 
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Application No. A2 of 1993 

APPLICATION FOR AN AWARD ENTITLED 
"HOSPITAL SALARIED OFFICERS (PRIVATE 

DIAGNOSTIC PATHOLOGY SERVICES) AWARD 
1992". 

NOTICE is given that an application has been made to the 
Commission by the Hospital Salaried Officers Association 
of Western Australia (Union of Workers) under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3—Effect Area and Scope 
This Award shall extend to and bind all employees 

engaged in Professional, Administrative, Tfechnical, 
Supervisory or Clerical Capacities including any 
callings mentioned in the Award, in the industry of 
Private (Non-Government) Pathology Services and all 
employers employing those employees including but 
not limited to the representative employers named in 
Schedule A of the Award and shall operate throughout 
the State of Western Australia. Provided that this 
Award shall not cover employees employed by an 
employer respondent to any other Award of the 
Hospital Salaried Officers Association of Western 
Australia (Union of Workers) operative as at the First 
Day of February Nineteen Hundred and Ninety Two 
where such employees are covered by that Award or 
Agreement. 

This Award shall come into effect on and from the 
first day of February Nineteen Hundred and Ninety 
Two and shall remain in effect for a period of five years 
provided that the right is reserved to any party to the 
Award for liberty to apply to vary the Award during 
this period of operation. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

10 February 1993. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David James Ball 

and 
Tri Star Group Pty Ltd. 

No. 308 of 1992. 
COMMISSIONER C.B. PARKS. 

30 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Commis- 
sion is one commenced by a Notice of Application, filed in 
the Registry of the Commission on 9 March 1992, wherein 
the applicant claims he has not been allowed benefits that 
were due under his contract of employment. A Notice of 
Answer and Counter Proposal was filed by the agent for the 
Tri Star Group Pty Ltd (hereinafter referred to as Tri Star), 
on 31 March 1992. 

On 6 April 1992 the Commission directed the Deputy 
Registrar (Industrial), pursuant to s.93(8) of the Industrial 
Relations Act 1979, to investigate and report to the 
Commission on the status of the application. That investiga- 

tion was undertaken by means of meetings with the parties 
on 7 May 1992 and on 10 June 1992 and it was reported to 
the Commission that the parties were unlikely to resolve the 
differences between them. 

At the request of the respondent, further and better 
particulars were provided by the applicant, and as a 
consequence thereof, the agent for the respondent filed an 
amended Notice of Answer on 3 July 1992. By way of a 
separate application. No. 853 of 1992, filed with the 
Registry of the Commission on 2 July 1992, the respondent 
sought an order dismissing application No. 308 of 1992 or, 
alternatively, that the Commission refrain from further 
hearing and determining the matter. 

By a Notice of Hearing issued to the representatives of 
the parties on 24 June 1992, the Commission notified them 
that application No. 308 of 1992 would be heard on the 28th 
and 29th days of July 1992. The dates for hearing had been 
established by agreement of the parties in an interlocutory 
proceeding before the Commission on 24 June 1992. 

On 10 July 1992 the Commission refused a facsimile 
application made on behalf of the respondent which 
requested that the dates listed for the hearing of application 
No. 308 of 1992 be vacated in favour of hearing the related 
application, No. 853 of 1992. The parties were also informed 
that' "The Notice of Hearing for application No. 853 of 1992 
is enclosed, and it should be noted that it is common to that 
of 308 of 1992. On that date the Commission will consider 
whether the applications should be joined and whether the 
issues raised by application No. 853 of 1992 should be 
considered and determined as a preliminary issue before 
proceeding to hear the merits of application No. 308 of 
1992." 

At a proceeding on 28 July 1992 the Commission decided 
to join the two applications. It refused to dismiss application 
No. 308 of 1992 and held that the proceeding would be 
continued to hear and determine the issues raised by that 
application. The reasons therefor were subsequently com- 
mitted to writing and published on 29 July 1992. 

Immediately following the issuance of the extempore 
reasons on 28 July 1992, the agent for the respondent 
announced an intention to appeal the decision of the 
Commission and to withdraw from further proceedings. 
Such was conveyed in the following terms— 

' 'Then upon that we would submit that it is our belief 
that there is a denial of natural justice and procedural 
fairness with respect to your indication to proceed. We 
believe that there is a denial of the rights upon the 
applicant pursuant to the act and accordingly I am 
under instruction to withdraw from these proceedings 
and will forthwith lodge an appeal. Thank you." 

(transcript p. 46) 
The Commission then warned the advocate for the 

respondent of the risk of adopting that course and stated— 
"I cannot, of course, as you well know, Mr Brunner, 

preclude you from acting in accordance with your 
instructions. I think it is apposite that I indicate that the 
Commission is entitled, should it so rule, to proceed in 
the absence of one party. It is required, of course, to 
make sure that that party has had the opportunity to be 
heard should that party so wish. I simply make that 
statement before you retire." 

(transcript p 46) 
The advocate for Tri Star responded in the following 

terms— 
"I take that on board, sir, but that that does not 

change our course of action and we will lodge an appeal 
immediately." 

(transcript p. 46) 
The Commission, being satisfied that the respondent had 

received ample notice of the possibility that the Commission 
might proceed to hear and determine application No. 308 of 
1992, and had been given the opportunity to be heard in 
relation thereto but elected not to do so, proceeded to hear 
the application in the absence of the respondent. At the 
conclusion of the applicant's case the Commission reserved 
its decision. That decision has not yet issued. 



A Notice of Appeal, No. 955 of 1992, was filed by Tri 
Star. That matter has been determined by an Order of the 
Full Bench which dismissed the appeal on 22 October 1992; 
the Reasons for Decision were published on 12 November 
1992. 

On 23 October 1992 the agent for the respondent wrote 
to the Commission and requested that the proceedings in 
Matter No. 308 of 1992 be re-convened on the ground that— 

"The company firmly believes that it has a right to 
be heard in matter No. 308 of 1992 and that to date it 
has not been afforded fair nor reasonable treatment." 

On 24 November 1992 the Commission re-listed Matter 
No. 308 of 1992 for the respondent to show cause why the 
application should be listed for further hearing. 

It is submitted for the respondent that notwithstanding the 
Commission has reserved its decision on this application, it 
is not functus officio and therefore it is open to the 
Commission to now hear the case of the respondent in 
opposition to that of the applicant. In essence, it is pleaded 
by the respondent that natural justice affords it the right to 
be heard and that, in equity, it should be given a "fair go". 
The respondent was aggrieved by the decision of the 
Commission which dismissed its application, No. 853 of 
1992, and says that because the Commission proceeded to 
hear application No. 308 of 1992 it was denied the possible 
fruit of an appeal to the Full Bench of the Commission. 
Therefore it was not an unreasonable act of the respondent 
when it withdrew from proceedings as it did on 28 July 
1992. It is submitted that the applicant will suffer no 
prejudice as a consequence of the matter being listed for 
further hearing. 

Any further hearing of the application is objected to on 
behalf of the applicant. It is submitted that because the 
application was made in March 1992, Mr Ball is entitled to 
have the matter brought to an early conclusion. It is also 
argued that there is an onus on the respondent to establish 
compelling reasons why the determination of the matter 
should be further delayed. It is submitted that the respondent 
has been afforded the opportunity to appar and be heard but 
elected to withdraw from the proceedings and did so with 
the full knowledge that the Commission intended to 
proceed. Having made that election the respondent should 
not be afforded another opportunity which would in effect 
amount to a successful abuse of the administrative process. 

I am satisfied from the foregoing that the respondent had 
ample notification to prepare a case to present to the 
Commission on 28 July 1992 if the Commission refused its 
application for a dismissal or adjournment. The notification 
to the parties forewarned them of the possibility that the 
Commission would decide to hear argument from the parties 
on the substance of the application. An opportunity was 
provided to the respondent to be heard. Notwithstanding a 
warning from the Commission, the applicant elected not to 
participate further in the proceedings and withdrew. It is 
therefore my view that the respondent has had a "fair go". 
I do not believe that it is in the public interest to again list 
the application for further hearing and therefore divert tire 
Commission from attending to the resolution of other 
matters before it. I also see a prejudice to the applicant as 
he will incur additional costs if he continues the engagement 
of his agent and he is not able to recover that. Additionally, 
any further hearing will delay the issuance of a decision 
upon the claims made. Thus on balance I am not convinced 
that there are compelling reasons which demand that the 
respondent be granted a further opportunity to be heard. The 
application for a re-listing for that purpose is refused. 

Appearances: Mr KJ. Trainer appeared for the applicant. 

Mr P.O. Brunner appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Caroline Boscolo 

and 
Lexicon Australia Pty Limited. 

No. 1248 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 January 1993. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application for an 
order pursuant to section 29 of the Act wherein the applicant 
alleges non payment of a contractual benefit being one 
week's pay in lieu of notice. 

The circumstances are best described in the applicant's 
own words:— 

"On 9 September I went to my teller machine after 
work to draw some money out and to my surprise I 
found that instead of being the most part of 2 weeks' 
wages, $705, in credit I was actually $57 in debit. I rang 
my bank the next morning to find out that I was not 
$320 in credit but that my last week's wages, 31 August 
to 4 September, cheque had bounced. 

I said that if I didn't receive last week's wages by 
the end of the day that [would be forced to leave. This 
conversation I had with Cynthia was on advice from my 
friend who had rung the Industrial Relations Commis- 
sion and they advised him that this is what I should do. 

Boscolo, Ms: Yes. It bounced. I actually got it in the 
mail a day or two later after I left because my colleague 
from work—his cheque also bounced, too, from the 
previous week. 

The Senior Commissioner: But as of now—that is, 
today—have you received the money for the week of 
31 August to 4 September? 

Boscolo, Ms: Yes, I did receive that. I received it in 
October, mid-October. 

The Senior Commissioner: Right. So effectively 
your claim, I think, now is what—for a week's pay in 
lieu of notice? 

Boscolo, Ms: That's right. 
The Senior Commissioner: You finished yourself up 

on 4 September, didn't you, because you didn't think 
you were going to be paid. 

Boscolo, Ms: That's right; on 10 September I 
finished. 

The Senior Commissioner: And you just told me that 
you actually physically worked from 4 September to 
the 10th? 

Boscolo Ms: That's right. 
The Senior Commissioner: Were you paid for that 

week? 
Boscolo, Ms: Eventually. Those 2 weeks came in 

mid-October. 
The Senior Commissioner: Right. So now you are 

really saying it is a week's pay in lieu of notice because 
of what happened on 10 September—ie, you hadn't 
been paid at the time that you are due for. 

Boscolo, Ms: Because I hadn't been paid—that's 
right. I can't work if I am not going to be paid. 

The Senior Commissioner: Yes, I understand that. 
You have been paid for the actual time you worked. 

Boscolo, Ms: Yes. 
The Senior Commissioner: You have not been paid 

a week's pay in lieu of giving you notice. 
Boscolo, Ms: That's right; yes." 

(Transcript Pages 2, 3, 5 & 6) 
(Emphasis Added) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 394 

The respondent submitted inter alia:— 
"If I had been able to make contact with Caroline 

we would have been in a position to sit down and to 
work this thing out. The financial position of the 
company at the time was not good. We did meet with 
the bank immediately the following week and resolved 
the situation and if we had been able to talk to Caroline 
we could have, perhaps, still today being employing 
her. 

However, she chose to leave on the Thursday and 
really we weren't in any position to do anything about 
it and that is why we reject her claim for a week's 
severance pay. We have paid all her moneys owing. We 
just don't believe that we should be in a position to 
have to pay her a week's pay in lieu of notice when she 
was the one who walked out on us." 

(Transcript Page 7) 
The position that emerges is that the applicant, because 

she believed that wages would not be further paid terminated 
the contract of employment and this was done without notice 
to the employer. 

In the result, that belief was erroneous (see above) and, 
further, the respondent did not terminate the contract of 
employment. 

No payment of wages in lieu of notice is, in these 
circumstances, due to the applicant, the claim is therefore 
dismissed. 

Appearances: Ms C. Boscolo appeared on behalf of the 
applicant. 

Mr L. Wilkinson appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Caroline Boscolo 

and 
Lexicon Australia Pty Limited. 

No. 1248 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 January 1993. 
Order. 

HAVING heard Ms C. Boscolo appearing on her own behalf 
and Mr L. Wilkinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN. 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Janice Barbara Clode 

and 
Broome In-Flight Catering. 

No. 1121 of 1992. 
COMMISSIONER S.A. KENNEDY. 

8 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application is brought pursu- 
ant to section 29(b)(i) of the Industrial Relations Act 1979. 
By it Janice Barbara Clode claims that she was unfairly 
dismissed from her employment by Broome In-Flight 
Catering (hereinafter "the Respondent"). 

The Respondent carries on a business catering for food 
and drink to be served on aircraft flying into and out of 
Broome in the north west of Western Australia. The 
Respondent's clients include a major commercial airline 
Ansett Australia and, on occasions. Royal Australian Air 
Force flights. Mr Andy Moltoni is a principal of the 
Respondent business. His son, Mr Ralph Moltoni, who is a 
director of the Respondent business, manages another 
enterprise at Port Hedland but, it appears, is generally 
responsible for overseeing the operations in Broome. The 
day to day management of the Broome operations in the 
relevant period for the purposes of this matter was the 
responsibility of Mr Kulasingue Karadana. 

Karadana gave evidence that during the main tourist 
season of the year, which commences in April, the number 
of flights being catered for in Broome in 1992 by the 
Respondent was about 28 per week and that the number in 
the off season was between 15 and 18 each week. The 
Respondent's business is a seven day a week operation. It 
is not large. At the time of the alleged dismissal it appears 
that the total number of employees involved was five. Of 
these, four were involved in kitchen work. One, being 
Karadana, carried out nearly all the cooking required with 
the assistance of another employee. It appears that this 
employee and the remaining two employees involved 
directly were classified as kitchen hands. The only other 
position involved truck driving but not exclusively. A "B" 
class driver's license is a pre-requisite for this position. 

In order to service flights it is necessary to prepare, check 
and load from the kitchen and stores on to the truck all food 
and drink for delivery to the plane and to unload the plane 
as necessary of trays etc. for return to the kitchen and stores 
for cleaning, stocking up and other purposes. The distance 
involved for the delivery by truck is only about 300 metres. 
According to Ralph Moltoni and Karadana the actual time 
involved from the point when the truck leaves the kitchen 
to return should be no more than 20 minutes. The driver of 
the truck was also expected to load and unload the truck and 
to carry out other duties. These appear to have included work 
associated with the truck such as cleaning as well as various 
work associated with the stores and the kitchen. 

There is a distinction between those employed in the 
kitchen and the person who carries out the truck driving in 
that the hours of work in the case of the truck driver, for 
obvious reasons, are linked to the actual flight arrivals 
whereas the hours of the other employees are linked to the 
schedules of flights. Thus whereas the driver might be 
required to attend at work because of a scheduled flight, a 
delay in that flight for any reason would impinge directly 
on the hours to be worked. The position of truck driver 
involves a minimum "call out" rate. That is, for every 
occasion on which the truck driver was required to attend 
at work, a minimum payment equivalent to two hours of 
work becomes due. 

For approximately the five months to the end of her 
employment by the Respondent, Clode was carrying out all 
truck delivery duties across each week and was being paid 
a casual rate on the basis of time actually worked subject 
to the minimum call out rate. It appears that notwithstanding 
the casual rates Clode was continuously employed. Before 
doing all truck deliveries Clode had been employed by the 
Respondent on a mixture of kitchen-hand duties and truck 
delivery duties with the latter being shared with another 
driver. This too was a change from her original employment 
by the Respondent in about March 1991. Then it had been 
as a permanent part time kitchen hand. It is agreed that the 
employment of Clode by the Respondent ended on 31 
August 1992 but there is a dispute over how it was ended. 
Clode claims she was dismissed. The Respondent claims 
that the Applicant abandoned her employment. It is an issue 
of fact which goes to jurisdiction. If there is a finding on the 
evidence that there was no dismissal then of course the 
Commission has no jurisdiction as that state is a pre- 
requisite for a consideration of the allegation of unfairness. 
The question of whether or not Clode was dismissed is dealt 
with subsequently. 



This application was filed on 1 September 1992; that is 
the day after the employment of Clode by the Respondent 
ended. Answers were filed on 30 September 1992. 

As well as Clode herself, three witnesses were called to 
give evidence on her behalf. Two of these (Judith Anne 
Cullinane and Robert Anthony Hickey) are pursers em- 
ployed by Ansett Australia. They gave evidence that in then- 
work capacity they had occasion to deal with Clode at the 
Broome port and found her efficient, friendly and co- 
operative and that the catering service at Broome was of a 
high and consistently efficient standard. The other witness 
was Elizabeth Ann Ryan. She gave evidence that she had 
been employed as a kitchen-hand by the Respondent for a 
period of four months to the end of September 1992 and 
during that period she and other employees of the respondent 
were told by Clode that she had just been told by Andy 
Moltoni in a telephone call that she was dismissed because 
his son (Adam) was unable to get a flying job and would 
be taking her place and that in the meantime she should look 
for work. 

Clode gave evidence in this matter going to the telephone 
conversation between her and Andy Moltoni which she says 
resulted in her dismissal with an unspecified notice period; 
to the work she carried out in the following week and 
conversations during that time with Mr Karadana and, on 31 
August, with Mr Ralph Moltoni; to the work relationship 
between her and Karadana; to her duties; to a meeting she 
says took place in April 1992 involving Andy and Ralph 
Moltoni, Karadana and herself, which meeting involved 
concerns held over her time charges which she says were 
resolved; to time she says she worked but did not claim 
payment for; to time she says she was managing the Broome 
operations in the absence of Karadana; and to a telephone 
call she said she made in the last week of her employment 
to a Karen Reynolds in Port Hedland about finalisation of 
paper work. 

Three witnesses were called by the Respondent They 
were Andy Moltoni, Ralph Moltoni and Karadana. 

Andy Moltoni gave evidence of a meeting which he 
thinks was about March 1992 between himself, Ralph 
Moltoni, Karadana and Clode; of a telephone conversation 
between himself and Clode on 24 August 1992; of his 
perceptions of the relationship between Clode and Kara- 
dana; and of the functioning of the business in Broome. 

Ralph Moltoni gave evidence of the meeting between 
himself, Andy Moltoni, Karadana and Clode which he too 
placed in March 1992; of a discussion with an employee, 
Karen, about a telephone call to her from Clode in the week 
of 24 August 1992; of conversations with Karadana in this 
week; of his travelling to Broome from Port Hedland on 31 
August 1992; of what he says were his frustrated attempts 
to try and reach a compromise with Clode on her 
employment; of his understanding of the functioning of the 
Broome operations during Karadana's absence; and of a 
conversation he had with Karadana prior to 24 August 1992 
that the latter considered that Clode should only be a 
relieving driver with the rest of her duties being in the 
kitchen. 

Karadana gave evidence of his work relationship with 
Clode to the effect that in the period she was carrying out 
the truck driver duties across the seven days she tended to 
ignore him and/or raise objection to duties he requested her 
to reasonably carry out; of the meeting with her and Andy 
Moltoni and Ralph Moltoni and himself which he put in 
March 1992; of his criticisms of Clode's work habits such 
as taking the truck out early to flights; of his attempts to find 
a replacement driver; of his discussions by telephone with 
Ralph Moltoni in the week after 24 August 1992 about what 
he asserted was a deterioration in the work environment; of 
his observation of events on 31 August 1992 of Ralph 
Moltoni hying to no avail to talk with Clode; of his 
conclusion that a mix of kitchen-hand duties and truck 
driving was the solution to the discipline problem he 
perceived he had with Clode; and of his conversations with 
Clode in the week after 24 August 1992. 

The submission of the Respondent can be summarised as 
follows. There was no dismissal and therefore there is no 
jurisdiction pursuant to section 29(b)(i) for the Commission 
to deal with this claim of unfair dismissal. In the alternative 
the Respondent submitted that if there was a dismissal Clode 
has not established that it was such that the intervention of 
the Commission is warranted. And further in the alternative, 
the Respondent submitted that even if the Commission was 
to find that Clode was dismissed and that this was unfair, 
the evidence of the relationship between her and Karadana 
is such that there should be no order for re-employment. 

The submission of Clode is that by the actions of Andy 
Moltoni on 24 August 1992 she was dismissed without 
warning and without regard for her work record and thereby 
unfairly. She seeks an order for re-employment in the 
position of truck driver without loss. 

The way in which this case unfolded has made the task 
of the Commission particularly difficult. It is also noted that 
some of the criticisms of Clode arising out of the evidence 
of Respondent's wimesses was hearsay and was not directly 
put to her. This is particularly the case out of the evidence 
of Andy Moltoni. However in all it is the direct evidence 
of Clode and Karadana which is significant as to the work 
relationship and of Clode and Ralph Moltoni along with 
Karadana as to the circumstances of the end of the 
employment on 30 August 1992. 

But first the question of whether or not Clode was 
dismissed on 24 August 1992. 

Having carefully considered the evidence of Clode, Andy 
Moltoni and Ryan in relation to the telephone call of 24 
August 1992 and the week following I have concluded as 
follows. Andy Moltoni, having concluded that Clode's 
employment by the Respondent should end, explicitly 
conveyed that conclusion to her in the telephone conversa- 
tion. It amounted to notice of dismissal with only the actual 
period of notice not specified. Clode was upset by this news 
and reacted strongly. Andy Moltoni reacted to this and told 
Clode that he would discuss her situation with his son and 
Karadana and, in the meantime, she was to work' 'as usual". 
That is, having been put on notice of dismissal, Clode was 
then put on notice that there would be further consideration 
and another proposition arising out of discussions with Andy 
Moltoni and Karadana might eventuate. 

Clode effectively suggests that no alternative was ever 
really on the agenda and the dismissal took effect on 31 
August with the arrival of Adam in Broome. 

I am not convinced that there was never any prospect of 
further employment of Clode after her conversation with 
Andy Moltoni on 24 August 1992. I think it probable that 
there were discussions between Andy Moltoni and Karadana 
and, more particularly, between Karadana and Ralph 
Moltoni shortly after 24 August 1992 on the prospects of 
offering Clode alternative employment to the exclusive 
truck driving she was doing and that Ralph Moltoni travelled 
to Broome from Port Hedland specifically to canvas the 
prospect of alternative duties with Clode. 

In this context the arrival of Adam in Broome along with 
Ralph Moltoni at this time is more explicable as an end to 
Clode's exclusive truck driving duties and a prospect of 
alternative duties than Clode's version that the arrival of 
Adam meant her notice period was ended. Otherwise there 
appears to be no point to Ralph Moltoni's presence too. 

Having considered all this I accept that the notice of 
dismissal was rescinded by Andy Moltoni's reference to 
working "as usual" pending the outcome of further 
consideration. However I believe Clode misunderstood the 
situation to a degree and, in the absence of any formal 
approach in the next few days, her own interpretation of the 
conversation was reinforced. 

It is convenient at this point to summarise my conclusions 
as to Clode's attitude and conduct in the work relationship 
as it is relevant to the claim of unfairness and to the events 
in the week following her telephone conversation with Andy 
Moltoni on 24 August 1992. 

I have concluded that Clode is probably a capable, 
efficient worker who could turn her hand to most things in 
the Broome operations. Her reliability in the face of any 



396 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

changes in flight schedules and across the intermittent hours 
over seven days was obviously valuable to the employer. 
She appears to be a "no nonsense" type of person with a 
forthright and gregarious manner. It is likely that she got on 
well with her co-workers and I am certain that she worked 
co-operatively and well in relation to the ground staff and 
the crew of planes that were being catered for. I think that 
the truck driving job, which by virtue of its tie up with the 
actual landings of aircraft, incorporated a degree of 
independence from the kitchen operations, and thereby 
Karadana's supervision, which she relished. I think it likely 
that Clode kept herself busy in the hours she worked but that, 
while she probably helped other staff in the kitchen as the 
need was evidenced, she also took up other jobs involving 
the truck such as washing it down and so on so as to 
emphasize her separateness from the kitchen and Karadana's 
supervision. I note the evidence that the other truck drivers, 
all men, were not expected to carry out kitchen-hand type 
duties but were expected to do other chores around and about 
the kitchen. I think it likely that Clode found the 
kitchen-hand duties constraining and I am certain that she 
had no intention of being readily absorbed "back" into the 
kitchen once she was exclusively truck driving. And I think 
it likely that she was somewhat disdainful of Karadana's 
supervision and management. I am not convinced that 
Clode's role in the absence of Karadana was as significant 
as she put it. I doubt she "managed" the other staff as 
claimed. 1 think it likely that Clode, by the force of her 
personality and co-operativeness, made a good impression 
on Ansett crews and ground staff and that inevitably, as the 
direct contact point for much of the time, she was a profile 
for the Respondent's business to them. It appears that she 
did that profile credit. That can hardly be a credible matter 
for criticism by the Respondent. However I think it likely 
that Clode may have reacted to this situation, on some 
occasions, to the exclusion of Karadana's legitimate 
managerial function. 

I have considered the matter of the criticisms raised with 
Clode in March or April over the charging of hours on any 
basis of plane arrivals as distinct from actual call outs. It is 
the evidence of Karadana in particular that the problem with 
Clode's performance thereafter when she took over all the 
truck driving was that she was effectively a law unto herself 
so far as his management was concerned. On this basis it is 
not the manner of charging for time worked which was a 
problem in the Respondent's eyes but the type of work done 
and the alleged failure to take or present for direction from 
management which was the problem. In all there is no 
evidence that Clode was charging for call outs on the basis 
simply of plane arrivals after the discussion in March or 
April and I accept her evidence that her charging was done 
on the correct basis. 

The problem now identified had not been a problem when 
she worked in the kitchen according to Karadana. I have no 
doubt that Karadana complained about Clode to Andy 
Moltoni and Ralph Moltoni and probably not infrequently 
but it appears that he did not take up his criticisms of Clode 
forthrightly with her. In effect he says that by virtue of Clode 
being the only employee during the busier season with the 
ability to drive the truck she was relatively powerful and he 
did not want to upset her. His recourse was to look out for 
another driver and to complain to the Moltonis. 

As noted there is no doubt that Clode thoroughly enjoyed 
being the truck driver and is not at all enthusiastic about 
kitchen-hand duties. It is likely this was well known in the 
work place and by, at least, Ralph Moltoni if not Andy 
Moltoni. I think it reasonable to assume that this was a factor 
in Ralph Moltoni's consideration of prospects for alternative 
duties being offered to Clode and accepted, but I do not 
consider that there was any consideration that alternative 
duties including kitchen-hand duties was bound to be 
rejected by Clode and thereby such an offer could be 
cynically raised. 

It appears that Clode's attachment to the truck driving and 
associated duties was significant. This is not unusual in 
work places. But that and the fact of work being well done 
in a particular position sometimes leads to an illusion that 
that work (or process or equipment) becomes in a sense 

"property". So long as the work is being done and done well 
there may be a sense that the situation is inviolate. It is not. 
There is a legal right for an employer to direct in 
employment. This may include changes in duties or location 
or methods etc. It is a right to be exercised fairly of course, 
but the fact of right is certain. It seems to me that Clode may 
not have well understood this. If she had, her work 
relationship with Karadana might have been more fruitful. 
On the other hand I think Karadana should have directly 
asserted that legitimate right in his management capacity 
and, in the event of unreasonable obstruction or problems 
which he asserted arose from Clode, he or Ralph Moltoni 
should have warned her. 

So far as the final week of Clode's employment is 
concerned I have further concluded as follows. Clode was 
very upset and angry. It was tense in the work place. The 
prospect for an offer of alternative duties was canvassed by 
Karadana and the Moltonis in that period but not directly 
with Clode. The tension in the work place was probably 
reinforced by the inevitable mulling over the situation. It is 
also probable that in conveying her version to aircraft 
personnel it is likely Clode was treated sympathetically 
given what appears to be appreciation of her work in that 
quarter. This probably reinforced her sense of outrage. 
Karadana's attempts to talk over matters with her were 
rejected. I consider that with the arrival of Adam in Broome 
on 31 August 1992, Clode's sense of injustice was reflected 
in abrupt, hostile and dismissive treatment of Ralph 
Moltoni. I have no doubt that it was this, and her abrupt 
departure at a time when a plane had to be met, which 
pre-empted the offer of alternative duties. In effect she left 
the work place while on notice that her further employment 
was being considered and not while she was on notice of 
termination or at the effective point of termination. Included 
in this consideration is an appreciation of the fact that the 
telephone conversation between her and Andy Moltoni took 
place only 7 days earlier. Had the situation of an unspecified 
period of "notice" gone on for a lengthy period, the 
conclusion might have been different. 

In the course of his submissions Clode's counsel, Mr 
Goodlet, commented to the effect that there appeared to have 
been misunderstandings with unfortunate consequences. I 
agree. Distance between the Moltonis and the work place 
probably contributed. Karadana's reluctance to confront 
Clode did. Clode's proprietorial attitude probably did. The 
result is certainly unfortunate. Clode has lost employment 
which she enjoyed and did capably. There are no doubt other 
significant costs as well as anxiety for all directly involved. 
It may be that with the passage of this case there could be 
some accommodation yet. But that is not for the Commis- 
sion. 

It is for the Commission to consider whether or not the 
power to intervene should be exercised. In the first instance 
there must be a dismissal for the jurisdiction to arise. I have 
gone over the evidence of the telephone conversation 
between Andy Moltoni and Clode a number of times before 
arriving at the following conclusions. 

Andy Moltoni told Clode that she would be replaced as 
truck driver by Adam but that she would have employment 
with the Respondent, while she looked for another job. As 
a result of her reaction he told her in effect that her situation 
would be considered further by the Respondent while she 
continued working. The Respondent submits that the notice 
of dismissal, if that was the case in any event, was made a 
nullity by the further conversation. As already noted I 
consider that this was the case; although I am satisfied that 
this was genuinely misinterpreted by Clode. Thus Clode 
presumed the date of termination herself in the face of Ralph 
Moltoni's attempts to communicate with her. The presence 
of Adam Moltoni was the catalyst to her interpretation but 
there is no evidence of any express or implied actions of the 
Respondent that day to support this conclusion. And in her 
departure that day I think that Clode not only precipitated 
the end of her employment as a permanent casual employee 
driving trucks, she pre-empted an offer of alternative 
employment by the Respondent It follows from the 
foregoing that I have concluded that there was no dismissal 
effected. 
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However, should I be wrong in that conclusion, and there 
was an effective dismissal, then the claim of unfairness is 
to be determined. I would say in respect of that claim that 
it has merit in that the Respondent failed to reasonably warn 
Clode that it was dissatisfied with her performance such that 
her employment was at risk. Given that the criticisms raised 
largely go to attitude and not to performance of particular 
tasks, and there is evidence that there was no such problem 
prior to the exclusive truck driving, the need to warn and 
allow an opportunity to remedy is significant. In that 
absence of warning I consider the Respondent acted 
unfairly. 

But there is another consideration of account here so far 
as any intervention by the Commission is concerned. It 
involves the conclusion that the Respondent was prepared, 
through the agency of Ralph Moltoni, to offer alternative 
duties to Clode including some truck duties but with this 
prospect being pre-empted by Clode's own action. There is 
an onus on parties seeking redress under the Industrial 
Relations Act 1979 to pursue conciliation in the first 
instance. It seems that the attendance of Ralph Moltoni in 
the work place on 30 August and his attempts to talk to 
Clode should be seen in this light. Clode rejected any 
reasonable communication with him. Should the Commis- 
sion now intervene, and notwithstanding Clode's failing in 
this respect to deal with the employer when such might have 
seen a reasonable resolution of the dispute, order that Clode 
be re-employed in the position from which she was 
dismissed? I would say on the basis of a conclusion that 
Clode's refusal to discuss was based on a genuine 
misunderstanding of her position that, in the first instance, 
the parties should be directed to confer in the light of these 
reasons. 

However in the light of the conclusion that there was no 
dismissal, the order which issues must reflect that. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Janice Barbara Clode 

and 

Broome In-Flight Catering. 

No. 1121 of 1992. 

COMMISSIONER S.A. KENNEDY. 

8 January 1993. 
Order. 

HAVING heard Mr W. Goodlett on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That this application be and is dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joyce Mary Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson 

and Graham Charles Sylvester. 
No. 1717 of 1991. 
Shawky S. Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson 

and Graham Charles Sylvester. 
No. 1718 of 1991. 

COMMISSIONER C.B. PARKS. 
9 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matter before the Commis- 
sion were commenced by a Notices of Application filed in 
the Registry of the Commission on 4 November 1991. It is 
alleged by the applicants that they were employed by the 
respondents and that each was unfairly dismissed from that 
employment. In addition, each applicant claims not to have 
been allowed benefits, not being a benefit under an award 
or order of the Commission, to which each was entitled 
under their contract of service. Dr S. Michael and Mrs M. 
Michael are husband and wife and assert that they were 
co-employees of the same respondents and therefore, for the 
convenience of all parties, the proceedings relating to their 
applications have been conducted conjointly. Amended 
statements of claim were filed by Dr and Mrs Michael, the 
final versions of which were filed on 30 June 1992, and 2 
July 1992, respectively. As will become evident from the 
response of the respondents, it is not necessary to recite the 
details thereof in these reasons. 

No answer in the form prescribed by the Industrial 
Relations Commission Regulations, 1985 has been filed by, 
or on behalf of, each of the three respondents. On 11 
December 1991 the first named respondent, Mr Ridgeway. 
filed a Notice of Objection which purported to also be on 
behalf of the other respondents. It stated that they object to 
the whole of each application. Grounds for the objection 
were stated therein. In substance, although not in form, the 
Notices of Objection constituted answers to the applications. 
Amended Notices of Objection were filed by counsel for the 
three respondents on 30 April 1992 and contained the 
following Statement of Objection and the grounds there- 
for— 

"The abovenamed objectors hereby object to the 
whole of the abovementioned application. 

The amended grounds of objection are: 
The application is vexatious and in the oireum 

stnnoes and abuse of process. The applicant seeks 
sought damages in Supreme Court Proceedings 2256 
of 1991, 1525 of 1990 and 1551 of 1988, arising out 
of the facts on which his (sic re 1717 of 1991) 
application to the Commission is based. 

The Industrial Relations Commission has no juris- 
diction to hear this matter—the alleged employment 
contract was not with the objectors. 

The objectors are or are likely to be affected by the 
application in the following manner namely: If the 
Applicant is successful in this application the objectors 
will be ordered to pay moneys to the Applicant 
pursuant to an alleged contract of employment." 

Proceedings before the Commission to date have been 
limited to dealing with the preliminary objections to the 
applications. In order to put those in perspective, it is 
necessary to briefly outline the circumstances of the 
applicants' employment and to touch on their Actions and 
related proceedings before the Supreme Court. 

Messrs Ridgeway, Nicolson and Sylvester were, at the 
time the cause of the applicants' action arose, functioning 
as directors of the company Monitronix Limited. That 
company was originally incorporated under a different name 
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late in October 1985. Prior to the date of incorporation, 
contracts of employment were established whereby Dr 
Michael was to be an employee and Managing Director of 
a proposed company, later to be known as Monitronix 
Limited, and Mrs Michael was employed as the Assistant 
to the Managing Director. Both Dr and Mrs Michael served 
the company in these positions until late in 1986. According 
to Dr Michael, his employment was summarily terminated 
on 28 October 1986 by a letter of that same date, signed by 
the first respondent, Mr Ridgeway, as Chairman of 
Monitronix Limited which, so far as it is relevant to these 
proceedings, states— 

"We wish to advise that at a Directors' Meeting of 
Monitronix Ltd held on 27th October 1986, the 
following resolutions which effect your position with 
the Company were passed: 

1. That your position as Managing Director of 
Monitronix Ltd be terminated immediately. 

2. That your position as an employee of Monitronix 
be terminated immediately. 

3. That your resignation as a Director of Monitronix 
Ltd be sought immediately." 

(exhibit 2) 
For her part, the application filed by Mrs Michael claims 

that upon the summary dismissal of her husband "(the 
respondent) prevented (her) from entering the premises and 
treated her as if, was (sic) dismissed" and therefore, as a 
consequence, also claims that she was unfairly dismissed. 

Both the applicants assert that early in September 1986 
the three respondents, purporting to act on behalf of 
Monitronix Limited, agreed new contracts of employment 
with them. However, it is asserted that the respondents did 
so without the authority of the company and in the 
knowledge that the contracts would not be subsequently 
validated, which they were not, and therefore the three 
respondents are held to be the employers by the operation 
of law, and accordingly, liable for the benefits which arise 
under those contracts. 

The Michaels have initiated several actions before the 
Supreme Court in which Monitronix Limited was named as 
the first defendant and Messrs Ridgeway, Nicolson and 
Sylvester and another were cited as the second defendants. 
These actions, among other pleadings, collectively pleaded 
contracts of employment with Monitronix Limited; and that 
Messrs Ridgeway, Nicolson and Sylvester, acting as 
Directors thereof when they agreed new contracts of 
employment with the Michaels in early September 1986, did 
so without the necessary authority. It was also pleaded that 
Messrs Ridgeway, Nicolson and Sylvester are, as a 
consequence of the September 1986 contracts of employ- 
ment not being validated by Monitronix Limited, personally 
liable, either individually or severally, for the benefits that 
the contracts of employment would have afforded Dr and 
Mrs Michael had their services not been terminated. 

Several applications to strike-out the Michaels' actions 
were heard on different occasions before Masters of the 
Supreme Court. Although the Michael's were afforded a 
number of opportunities to amend their statements of claim, 
eventually those directed to their contracts of employment 
were struck-out. The written reasons of Master Ng and 
Master Bredmeyer, were delivered 21 July 1989, and 12 July 
1991 respectively, and those of acting Master Hawkins 
given in transcript on 18 Febmary 1992. Each, in essence, 
held that the pleadings of the Michael's were unsatisfactory, 
or wrong in law, or both, to the extent that the pleadings 
which asserted that Messrs Ridgeway, Nicolson and 
Sylvester were in effect liable for the contracts of 
employment were in direct conflict with the pleadings on 
those same contracts in relation to Monitronix Limited. 

Counsel for the respondents in the applications before this 
Commission, argues that the Michaels had the opportunity 
through their various actions in the Supreme Court, to be 
heard on all claims relating to their contracts of employment 
that they believe they have against the respondents, and 
therefore their applications to proceed before the Commis- 
sion are an abuse of process. Additionally, counsel says that 
the applicants have consistently pleaded that such contracts 

of employment were with the company Monitronix Limited 
and that Messrs Ridgeway, Nicolson and Sylvester were 
directors of that company. 

According to counsel, Masters of the Supreme Court have 
held that Messrs Ridgeway, Nicolson and Sylvester, when 
acting as directors, acted as the company. This, counsel says, 
estoppes the Michaels from again endeavouring to establish 
that the three respondents are personally liable for the 
employment contracts of Dr and Mrs Michael. Additionally, 
counsel argues that the commencement of proceedings in 
this Commission against Messrs Ridgeway, Nicolson and 
Sylvester personally, is a further abuse of process and is 
vexatious. Further, it is said that the pleadings exhibited to 
the Commission by way of affidavit, the related judgements 
of the Masters of the Supreme Court, and Monitronix 
Limited having stated in writing that it terminated the 
services of Dr Michael, establishes that the company was the 
employer and not the three named respondents. It is 
submitted that what the Michaels seek, in effect, is damages 
against the three respondents for the termination of their 
employment contracts and as such the Commission is 
without jurisdiction to deal with these claims. 

During the course of proceedings the Commission queried 
whether the applicants wished to seek leave for Monitronix 
Limited to be joined as an alternative respondent to their 
applications. Both the applicants declined to seek such a 
joinder. 

The applicants argue that their various Actions before the 
Supreme Court, and the decisions made by the Masters on 
their pleadings as they related to the employment contracts, 
pose no difficulty for their applications before the Commis- 
sion. Those pleadings suffered the fate they did because of 
unintended difficulties within them, the applicants say. 

It is submitted by Dr and Mrs Michael that they are not 
bound by their pleadings in matter before the Commission. 
Also the Commission is asked to view the contents of the 
pleadings as inexpert drafting by lay-persons who have 
attempted to convey what they believed was required of 
them by the Court. Thus it is said that the existence of any 
conflict or ambiguity in those pleadings, and equally their 
Amended Statements of Claim before this Commission, 
should not cause their applications to fail at the threshold. 

The Michaels say that they ought be allowed to proceed 
with their applications and thus be afforded the opportunity 
to show that the conduct of three respondents, as it related 
to their employment contracts and the tennination thereof, 
causes the respondents to be their employers and therefore 
personally liable for these contracts. 

The particulars upon which the applicants rely are stated 
in their Amended Statements of Claim, they are— 

Mrs J.M. Michael (1717 of 1991) 
"1. The Respondents were the directors of a Second 

Board Company Monitronix Limited (the ' 'Com- 
pany"). 

2. The Applicant was assistant to the managing 
director ("Dr Michael") of the "Company" from 
October 1985 until October 1986. The "Com- 
pany" was incorporated on 25 October 1985 and 
listed on the Perth Stock Exchange on 16 October 
1986. 

3. On 23 October 1985, "Dr Michael" and the 
Respondents Sylvester employed the Applicant in 
her position with the "Company" at a wage of 
$15,000 per annum effective from 7 October 1985. 

4. On or about 1 September 1986, representing 
themselves to have the "Company's" authority, 
the Respondents entered with the Applicant into 
an employment contract with the "Company" as 
follows: 

Particulars of the Employment Contract. 
(a) The Applicant would work for the "Com- 

pany" as an assistant to the managing 
director involved in secretarial work, and 
marketing and product research. 

(b) The Applicant would continue her employ- 
ment for the same duration as that of the 
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managing director (minimum of 5 years) 
with a sdary of $15,000 p.a. 

(c) The salary of the Applicant would increase 
according to the National Award immedi- 
ately after the listing of the "Company" on 
the Perth Stock Exchange. 

5. The Respondents knew at all material times that 
they acted as the principal when entering in to the 
contract with the Applicant and the said represen- 
tation was false and untrue and they made or 
caused the said representation, knew it to be false 
and untrue, or made it recklessly not caring 
whether it was true or false. 

Particulars. 
(a) In a swom affidavit on 22 April 1992 on 

behalf of the "Company", the First-named 
Respondent stated that the contract of em- 
ployment of 1 September 1986 had not been 
entered into. 

(b) The contract was never authorized or sealed 
by the "Company". 

(c) The managing director was to be dismissed 
after the listing of the "Company" on the 
Stock Exchange on or about 16 October 1986 
and at all material times would not be 
employed for the period of 5 years. 

6. On 4 September 1986, the Respondents for and on 
behalf of the "Company" entered into an employ- 
ment contract with the managing director. 

7. The "Company" rejected the employment agree- 
ment with the managing director which invali- 
dated the contract of the Applicant pursuant to 
clause 4(b) as pleaded above. 

8. At all material times the Respondents entered into 
the contract with the Applicant knowing that the 
contracts of the managing director and conse- 
quently the Applicant would not be accepted by 
the "Company". 

9. Pursuant to paragraphs 4 and 5 above herein, the 
Respondents are liable for the employment con- 
tract of the Applicant, and are held to be her 
employers by the operation of the law. 

10. On 27 October 1986 the Respondents, without 
giving the Applicant any notice, summarily 
dismissed the managing director and prevented 
the Applicant from entering the premises and 
treated her as if was dismissed. 

11. Pursuant to the terms of contracts aforesaid and by 
reason of the unfair dismissal by the Respondents, 
the Applicant has been deprived of the salaries she 
would otherwise have earned during the continu- 
ance of the said contract and has thereby suffered 
loss." 

Dr S. Michael (1718 of 1991) 
"1. The Respondents were the directors of a Second 

Board Company, Monitronix Limited (the "Com- 
pany". 

2. The Applicant was managing director of the 
"Company" from October 1985 until October 
1985. The "Company" was incorporated on 25 
October 1985 and listed on the Perth Stock 
Exchange on 16 October 1986. 

3. On 23 October 1985 the first and third-named 
Respondents entered into a pre-incorporation 
employment contract with the Applicant. The 
terms of that contract were as follows: 
(a) the Applicant would receive a gross salary of 

$40,(KX) per annum with death and disability 
insurance cover, a fully maintained vehicle 
and home telephone costs. 

(b) the Applicant would be the chairman and 
managing director of the "Company". 

(c) the appointment would be for a minimum of 
5 years with a further extension at the 
election of the Applicant. 

(d) the Applicant would receive the payment of 
the sum of $100,000 on the date of listing of 
the "Company" on the Perth Stock Ex- 
change Limited. 

4. In June and August 1986, the employment 
contract appeared to be ratified by the "Com- 
pany". 

5. On 4 September 1986, the Respondents presented 
themselves as being authorized agents of the 
"Company" with the total authority to enter into 
a new contract with the Applicant. 

6. The Defendants knew at all material times that 
they acted as the principal in entering into the 
contract with the Applicant and the said represen- 
tation was false and untrue and they made or 
caused the said representation, knew it to be false 
and untrue, or made it recklessly not caring 
whether it was true or false. 

7. On or about 4 September 1986, the Respondents 
personally employed the Applicant by entering 
into an employment contract with him. 

Particulars of the Employment Contract. 
(a) From 4 September 1986, the Applicant 

would remain as the managing director of the 
"Company". 

(b) The appointment would be for a minimum of 
5 years with a further extension at the 
election of the Applicant. 

(c) The Applicant's salary would be increased to 
$60,000 per annum with a minimum increase 
equivalent to the Consumer Price Index. 

(d) The "Company" would contribute to the 
Plaintiff's superannuation contract. 

(e) The "Company" would pay all the Appli- 
cant's telephone rental and call charges. 

(f) The Applicant would use a leased vehicle 
registered in the name of the "Company" 
with the option for the Applicant to purchase 
the leased vehicle at its residual value upon 
the expiration of the lease term. 

(g) The "Company" would pay all assessed tax 
on fringe benefits of the Plaintiffs employ- 
ment. 

(h) The "Company" would pay reasonable 
interstate and overseas travel and accommo- 
dation expenses of the Applicant when he 
attended conference related to maintaining 
knowledge of the latest scientific information 
theories and inventions. 

(i) The Applicant would conduct his employ- 
ment in an atmosphere of extreme confidenti- 
ality at all times. 

(j) The Applicant would be entitled to 4 weeks' 
paid holidays each year. 

(k) The Applicant would be entitled to set up 
separate office premises at the "Com- 
pany's" expense. 

(1) In case of any dispute or difference between 
the parties, the matter would be referred to 
a single arbitrator by the agreement of the 
"Company" and the Applicant or 2 inde- 
pendent arbitrators each appointed by the 
individual parties in accordance with the 
provisions of the Commercial Arbitration 
Act 1985. 

(m) The termination of the contract between both 
parties would be by mutual agreement or by 
giving notice in writing to either party of not 
less than 6 months. 

(n) The "Company" could terminate the con- 
tract in the event that the Applicant should 
be guilty of any gross default or misconduct 
or breach or non-observance of any funda- 
mental terms of the employment agreement. 
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(o) In the event of any contractual breach by the 
Applicant and after having received notice 
from the "Company" specifying the signifi- 
cant breach and requiring the Applicant to 
rectify it within a period and the said breach 
had not been rectified, the "Company" 
would terminate the contract. 

(p) The "Company" would not terminate the 
employment of the Applicant unless it could 
demonstrate and Ulustrate a firm, just and 
provable cause for dismissal. 

8. On or about 15th April 1987, the "Company" 
denied its given authority to the Respondents as 
to the contract of 4th September 1986 and in that: 
(a) The contract referred to in paragraph 8 above 

was not made under the Common Seal of the 
"Company" as required by the Articles of 
Association. 

(b) The "Company" did not recognise the position 
of the first-named Plaintiff as its managing 
director as per paragraph 7(a) above. 

(c) The "Company'' accepted that the Applicant 
resigned from his position on or about 29 
August 1986. 

(d) The "Company" denied the salary increase 
as per paragraph 7(c) and pleaded that the 
Applicant was criminally liable for the said 
payment of the salary increase, the said 
pleadings were in the Industrial Relations 
Commission Action No. 178 of 1987. 

(e) In a sworn affidavit on 22 April 1992 on 
behalf of the "Company", the First-named 
Respondent denied the contract of employ- 
ment of 4 September 1986 and stated that it 
was a consultancy agreement That agree- 
ment, however, was never authorized or 
sealed by the "Company". 

9. Pursuant to paragraphs 6 and 8 above herein, the 
Respondents are liable for the employment con- 
tract of the Applicant, and are held to be his 
employers by the operation of the law. 

10. By letter dated 27 October 1986 the Respondents, 
without giving the Applicant any notice, summarily 
terminated the above-referred agreement and dis- 
missed the Applicant from the said employment. 

11. By reason of the pleadings aforesaid and as a 
result of the misrepresentation of contract by the 
Defendants, and by reason of the unfair dismissal 
by the Respondents, the Applicant has been 
deprived of the salaries he would otherwise have 
earned during the continuance of the said contract 
and has thereby suffered loss." 

This Commission is not a court of inherent jurisdiction, 
it is a creature of statute created by, and regulated by, the 
Industrial Relations Act 1979 (the Act). Thus its jurisdiction 
and its powers are prescribed by that legislation. Pursuant 
to s.29 of the Act an employee may refer to the Commission 
a claim that the employee has been unfairly dismissed from 
employment, or a claim that the employee has not been 
allowed by his employer a benefits, not being a benefit under 
an award or order, to which that employee is entitled under 
the employees contract of service. It has long been 
established that the Commission is emnpowered to declare 
that a termination was effected unfairly and, if appropriate, 
to order that the employee be reinstated in employment by 
the ex-employer. Additionally, to find that a benefit of the 
nature described has not been allowed by an employer and 
where appropriate to order that such be remedied by the 
employer. Section 29A of the Act requires that the claimant 
or applicant specify the nature of the relief sought. 

The Amended Statements of Claim lodged with the 
Commission on 2 July 1992 and 30 June 1992 both state the 
relief sought to be— 

"•A Declaration that the Applicant was unfairly 
dismissed. 

• The Applicant re-instated. 

• Against the Respondents, jointly and severally, 
lost of all industrial and contractual matters. 

• Interest pursuant to Section 32 of the Supreme 
Court Act 1935—1979 calculated from such date 
as this Honourable Court (sic) may consider just. 

• Any other Order(s) which this Honourable Court 
(sic) may consider just. 

• Costs." 
Notwithstanding the foregoing Amended Statements of 

Claim the applicants do not in fact seek reinstatement in 
employment but a declaration that each was unfairly 
dismissed. Should the Commission so declare it is the stated 
intention of the applicants that they will attempt to seek an 
award of damages from the Supreme Court. Orders are 
sought against the respondents to remedy the remainder of 
the claims. Thus the industrial matter before the Commis- 
sion is of the type that involves the parties to employment 
contracts. It is trite to say that it is only the true employer 
who can be required to answer for his actions, and if 
appropriate, ordered to provide a remedy that is within the 
power of the Commission to grant. Thus it is fundamental 
that the identity of the true employer be established before 
considering the substance of any allegations directed at the 
employer. 

The cause of action by the Michaels arises from the 
dismissal of Dr Michael. That was effected by a letter on 
the letterhead of Monitronix Limited, over the hand of Mr 
B.W. Ridgeway, the Chairman, dated 28 October 1986 
(exhibit 2). According to Dr Michael that letter terminated 
his contract of employment which had been newly entered 
into on or about 4 September 1986. On 9 September 1986 
Dr Michael countersigned a letter on the letterhead of 
Monitronix Limited over the hand of B.W. Ridgeway the 
Chairman, dated that same date (affidavit of B.W. Ridgeway 
dated 22 April 1992—exhibit BRW 1). That letter was 
countersigned in response to the request therein— 

"If you agree that the above reflects the agreed 
position between the Company and yourself, would 
you please countersign the copy of this letter herewith 
and return it to us." 

So far as that letter is relevant to the preliminary 
arguments put to the Commission it states as follows— 

"2. You will cease your employment with the 
Company as soon as it is mutually convenient to 
so cease employment." 

On the face of it Dr Michael was, according to Monitronix 
Limited currently employed by the company as at 9 
September 1986. 

It is apparent from the submissions and documentation 
before the Commission that Monitronix Limited has 
previously denied to Dr Michael that it entered into a new 
employment arrangement with him at or about at the time 
he claims in September 1986. That company maintains that, 
at or about at that time, a consultancy arrangement was 
offered to Dr Michael but that no agreement was entered 
into. Whatever be the nature of the discussion that was held 
in or about September 1986, it is said by Dr Michael to have 
taken place with Mr Ridgeway who spoke with the authority 
of Messrs Nicolson and Sylvester. These three persons he 
obviously believed, at the time, were acting for Monitronix 
Limited in their capacity as directors. If such were not the 
case no reasonable person could believe, particularly a 
managing director, that a new employment contract had 
been agreed with Monitronix Limited as is particularised at 
item 7 of Dr Michael's Amended Statement of Claim 
(supra). That is, Dr Michael would continue as the 
Managing Director of Monitronix at increased remuneration 
and receive the described benefits. 

As I distil Dr Michaels' argument it is that the terms of 
a new employment contract with him were agreed on 
September 1986. That those terms were never formalised in 
the legal manner required by a company and therefore, he 
says, they did not become an enforceable employment 
contract with Monitronix. Although the September 1986 
arrangement is the one said to be relied upon it is also 
submitted that preceding contracts of employment were also 
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not formalised, including that entered prior to incorporation 
of the company. 

According to Dr Michael the three respondents clothed 
with the mantle of directors, deceived him into believing 
that new terms of employment had been agreed with 
Monitronix in September 1986. This the applicant says the 
respondents did knowing that, by exercising their combined 
control as directors of Monitronix Limited, the company 
would not enter a new employment contract in those terms. 

If the situation is that the three respondents conducted 
themselves as Dr Michael asserts, and I express no view 
thereon as it is not a matter for this Commission, such does 
not cause the capacity in which they acted to change from 
that of directors to separate agents acting for the company 
as the applicant asserts in the case. Nor is it the case that 
if preceding employment contracts relating to Monitronix 
Limited were not formalised in the legal manner required, 
as is stated by Dr Michael, the three respondents are deemed 
to be the employers as a consequence. It is put that a liability 
for such contracts resides with the respondents by the 
operation of the Companies (Western Australia) Code. The 
Commission is satisfied that the code, if it may be relevant 
to the facts of the case, did not cause the respondents to 
become the employers of Dr Michael at any time during his 
appointment as Managing Director of Monitronix Limited. 

Whichever employment contract existed subsequent to 
September 1986 it was brought to an end by the letter from 
Monitronix Limited dated 28 October 1986 (supra). A letter 
issued by Mr Ridgeway as Chairman following a resolution 
of the Directors. Dr Michael accepted that the letter ended 
his employment although he challenges the fairness thereof. 
Numerous authorities were referred to the Commission but 
I need go no further than the law as stated by Master 
Bredmeyer in his judgement upon the pleadings in Action 
No. 1551 of 1988, dated 12 July 1991 (Affidavit of T.R. 
Thies—exhibit TRT 3—page 195). Of the same employ- 
ment contracts as are in issue before this Commission the 
Master said— 

"Para 10 pleads that Dr Michael was terminated 
from his contract of employment as from 27 October 
1986 by (Monitronix Limited) and para 22 pleads that 
that termination was in breach of contract by (Moni- 
tronix Limited). Damages are claimed against (Moni- 
tronix Limited) for that breach in the prayer for relief 
"D". A particular of the breach of contract alleged 
against (Monitronix Limited) is given in 14(c) and 
possibly in 14(b). 

In addition to the plea for breach of contract against 
(Monitronix Limited) Dr Michael seeks to make 
Messrs Ridgeway Nicolson and Sylvester liable for the 
company's breach of contract and in paras 12, 13 and 
14 has pleaded that they aided and abetted, counselled 
or procured (Monitronix Limited) to contravene and 
summarily terminate the contract of (Dr Michael). I 
consider that plea is bad in law for the reasons stated 
by Master Ng in his ruling of 21 July 1989 at 13. A 
company can only act through his human agents, it 
directors, and, apart from statute, there is not authority 
for the proposition that directors can be held liable for 
procuring or inducing their company to break its own 
contract. The alleged wrongful termination of the 
plaintiffs contract of employment is the direct act of 
the company acting through its directors. When 
directors enter into a contract on behalf of a company 
the resulting contract is regarded as having been made 
by the company directly by the company's own act, 
rather than directly through the act of an agent. See 
Ford, Principles of Company Law (5th edition), 89-90. 
The same principles apply to a termination of a contract 
by directors; that termination is regarded as the act of 
the company." 

I am satisfied Dr Michael was, immediately prior to 28 
October 1986, employed as the Managing Director of 
Monitronix Limited and not personally by the respondents. 
That on 28 October 1986 his services were terminated by 
authority of the three respondents in their capacity as the 
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directors of Monitronix Limited. Thus the application before 
the Commission is directed at respondents who did not 
employ Dr Michael and therefore it is not within the 
jurisdiction of the Commission. In the absence of jurisdic- 
tion I do no decide whether the application constitutes an 
abuse of process as asserted by counsel for the respondents. 

Mrs Michael relies upon essentially the same employment 
circumstances as Dr Michael. Mrs Michael had been 
employed as the Assistant to the Managing Director of 
Monitronix Limited, her husband, Dr Michael. It is that 
employment which terminated as a consequence of Dr 
Michaels dismissal, the respondents were not her employer. 

Both applications will therefore be dismissed. 
Appearances: Dr S.S. Michael and Mrs J.M. Michael 

appeared on behalf of the applicants. 
Mr T.R. Thies, and Mr T.H. Brickhill (of counsel) 

appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joyce Mary Michael 

and 
Bernard William Ridgeway and David Christopher Nicolson 

and Graham Charles Sylvester. 
No. 1717 of 1991. 

COMMISSIONER C.B. PARKS. 
9 February 1993. 

Order. 
HAVING heard Dr S.S. Michael and Mrs J.M. Michael on 
behalf of the Applicant and Mr T.R. Thies, and Mr T.H. 
Brickhill (of counsel) on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Shawky S. Michael 

Bernard William Ridgeway and David Christopher Nicolson 
and Graham Charles Sylvester 

No. 1718 of 1991. 

COMMISSIONER C.B. PARKS. 
9 February 1993. 

Order. 
HAVING heard Dr S.S. Michael and Mrs J.M. Michael on 
behalf of the Applicant and Mr T.R. Thies, and Mr T.H. 
Brickhill (of counsel) on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Malcolm Nicklin 

and 
Milec Electrical Services Ply Ltd. 

No. 1257 of 1991. 
COMMISSIONER R.N. GEORGE. 

8 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This matter concerns a claim by 
Malcolm Nicklin (the applicant) pursuant to s.29(b)(ii) of 
the Industrial Relations Act 1979 against Milec Electrical 
Services Pty Ltd (the respondent) that he has been denied 
a benefit, not being a benefit under an award or order of the 
Commission, to which he is entitled under his contract of 
employment. 

At the outset of proceedings Mr Carter for the respondent, 
submitted that the Commission should, pursuant to 
s.27(l)(a) of the Industrial Relations Act 1979, either 
dismiss or refrain from further hearing the matter on the 
grounds— 

" (i) ... 
(ii) that further proceedings are not necessary or 

desirable in the public interest; 
(iii) ...; or 
(iv) that for any other reason the matter or part 

should be dismissed or the hearing thereof 
discontinued, as the case may be; " 

The basis upon which this submission was made was that 
on 24 April 1991 an action was commenced by Writ of 
Summons out of the District Court of Western Australia 
naming the applicant and the respondent in these proceed- 
ings as the Plaintiff and Defendant respectively. The 
Statement of Claim accompanying the Writ of Summons 
seeks damages arising out of an accident suffered by the 
applicant on 21 June 1989 while in the employment of the 
respondent. 

Under the heading of "PARTICULARS OF FURTHER 
ECONOMIC LOSS" in the Statement of Claim it is alleged, 
inter alia, that— 

17.2.3 the plaintiff is presently incapable of being 
an electrical supervisor; 

17.2.4 the plaintiff has no experience and no ability 
to retrain in lighter forms of employment; 

17.2.5 the plaintiff is not an economically employa- 
ble proposition to any prospective employer 
in respect of any retained work capacity the 
plaintiff may have; 

[Exhibit E] 
It was submitted on behalf of the respondent that in these 

circumstances there is a direct conflict between the 
Statement of Claim before the District Court and the 
Application before the Commission. This is partly so, it was 
said, because of the nature of redundancy payments which 
include compensation for the inconvenience arising from the 
unemployment and loss of earnings. It was further submit- 
ted, that the application before the Commission was an 
abuse of process and raised a possibility of "double 
dipping" [Transcript p. 5] through the separate actions in 
the different jurisdictions. 

Mr Moon for the applicant opposed the submission saying 
that there was no conflict and that the issues referred to on 
behalf of the respondent only went to one of the elements 
to be taken into account in determining redundancy 
entitlements. 

Having considered the submissions on behalf of the 
parties and the circumstances behind the application, the 
Commission was not persuaded by the argument for the 
respondent and concluded that the matter should proceed. 
In so doing the Commission noted that the actions before 

the District Court and this Commission arose from unrelated 
circumstances, the first being an action for damages based 
on a claim that the defendant was negligent and/or breached 
its duty of care, and the second being a denial of contractual 
benefits to which the applicant claims to be entitled under 
his contract of employment. It was further noted that the 
capacity of the applicant to work following the date of his 
termination was only one issue arising from the claim before 
the Commission and was an issue which may or may not be 
of relevance. 

The background against which the claim is brought before 
the Commission can be briefly summarised as follows: 

The applicant was first employed by the respondent as an 
electrician on 16 February 1982 and over time was promoted 
to positions of firstly leading hand and subsequently, 
supervising foreman. During this period the applicant was 
paid in accordance with the Electrical Contracting Industry 
Award No. R 22 of 1978 and as supervising foreman 
received a $20.00 per week over award payment. 

On 21 June 1989 the applicant suffered a work related 
injury and from that date to 7 May 1990 was absent on 
workers compensation. The Electrical Contracting Industry 
Award No. R 22 of 1978 provided the basis for the 
calculation of workers compensation payments. 

On 7 May 1990 the applicant resumed work on a part time 
basis, under a rehabilitation programme, performing duties 
which included the following. 

1. Assisting in the Estimating Office with the 
preparation of quotations. 

2. Assisting the QA/QC Manager with general 
paperwork and assisting in monitoring of the 
system as a whole. 

3. Overseeing the general supervision of specific 
projects. 

4. Overseeing, and witnessing with clients, testing 
on specific projects. " 

[Exhibit 7] 
As a result of training received in the course of the 

rehabUitation programme the applicant was appointed on 22 
June 1990 to act as QA/QC Manager in the respondent's 
switchboard and manufacturing division in the absence of 
the substantive occupant who was proceeding on long 
service leave for a period of 4 months. On 27 June 1990 he 
was also designated as Training Officer for the division with 
the responsibility for giving effect to the requirements of 
Government legislation on employee training. As events 
transpired the substantive QA/QC Manager did not resume 
employment with the respondent following his long service 
leave and on 15 October 1990 the applicant was appointed 
permanently in his place on a salary package of about 
$34,000.00 per annum. As a salaried employee the Electrical 
Contracting Industry Award No. R 22 of 1978 ceased to 
apply to the applicant. 

On 9 July 1991 the respondent was placed under the 
control of a Receiver Manager following a Directors report 
filed with the Australian Securities Commission recording 
a substantial financial deficiency. As a result of measures 
then introduced to reduce costs the applicant was one of a 
number of employees whose services were terminated. The 
applicant was given one months notice to expire on 1 August 
1991, this being the notice period applied to all non award 
employees retrenched by the respondent. One week of the 
notice period was worked and the balance was paid out in 
lieu. The applicant's duties were passed to a Mr Robert 
Rowe who from that time carried out the functions of 
QA/QC Manager and Staff Training Co-ordinator in 
conjunction with his other duties. 

During the notice period the applicant was permitted to 
attend interviews for alternative employment and as a result 
of the one interview attended was offered and accepted a 
position with OCM Associates Management Services on a 
contract for service at a rate of $45.00 per hour payable on 
the receipt of invoices for work carried out. The appointment 
was confirmed by OCM Associates Management Services 
in a letter to the applicant dated 1 August 1991 [Exhibit A]. 
Before the applicant commenced under this appointment he 
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suffered a bout of bronchitis and a worsening of his spinal 
condition. This prevented him from actually carrying out 
any work, although the appointment stood on the basis that 
he would provide his services when he felt able to commit 
himself. 

The claim before the Commission was described by Mr 
Moon for the applicant as being for redundancy entitlements 
with such payments being calculated by reference to three 
elements recognised by various authorities which address 
the question of the assessment of redundancy payments. 
These elements were described as— 

1. payment for a period of reasonable notice; 
2. severance pay based on years of service; and 
3. additional compensation if over 45 years of age. 

Mr Moon acknowledged that the third element relating to 
additional compensation for persons aged over 45 did not 
apply to the applicant [Transcript p. 1] and while spending 
some time reviewing various authorities on reasonable 
notice, qualified the claim in that respect in the following 
way— 

" The point that we would wish to make is that those 
authorities to which we have just referred regarding the 
principle of reasonable notice were all concerned with 
the termination of the contract by the employer for 
reasons other than redundancy. With deference to the 
authorities we have cited in Mr Nicklin's case, we are 
not seeking anything beyond that that ought to be 
considered as being reasonable notice as it applies to 
redundancy, determined at the date at which the notice 
was given. " 

[Transcript p. 28-29] 
Despite this Mr Moon submitted that the conclusions of 

the Full Bench of the Western Australian Industrial 
Relations Commission in the Tarozzi case [71 WAIG 2499], 
which was one of the authorities referred to on reasonable 
notice, sets out the relevant factors to be taken into account 
in the matter now before the Commission. For convenience 
the conclusions of the Full Bench in the Tarozzi case are set 
out below in full. 

1. Cohen v. Nichevic [1976] WAR 183 is authority 
for the proposition that if a contract of service was 
silent on what notice was given, then the servant 
was entitled to reasonable notice and what was 
reasonable notice was, in every case, a question 
of fact. 

2. Macken, McCarry and Sappideen "The Law of 
Employment" (3rd Edition) seemed to indicate a 
slightly different proposition. It is expressed in the 
following manner:— 

(a) The length of notice required to put an end 
to a contract may be specified or implied. If 
it is not, then the notice given must be 
reasonable. 

(b) Reasonableness is determined at the time 
notice is given, not at the time the contract 
is made (see Martin-Baker Aircraft Co Ltd v. 
Canadian Flight Equipment Ltd [1955] 2QB 
556 at 581). 

3. Thus, where no length of notice is specified, it 
may be implied, and this will be a matter of 
construction of the contract. 

4. Possibly, a specific length of notice ascertained by 
reference to custom or trade practice may be found 
to exist, but more usually the only implication 
available will be that reasonable notice to termi- 
nate must be given. 

5. In this case, the only implication available was 
that reasonable notice would be given. 

6. The rule as to what is reasonable is not rigid and 
the fact that one month's notice might have been 
required to be given by the Secretary, does not 
mean that the same notice is to be given by the 
Club (see the observations of Jacobs J in Thorpe 
v. South Australian Football Leage (1974) 10 SAR 
17. 

7. Evidence of industry practice or customs will be 
material. 

There is, however, no evidence of that here, 
save and except that the Federal award, which 
applies to lesser paid jobs, provides notice of one 
month. There is some evidence that one month is 
not sufficient for this position. What is reasonable 
notice will depend on the circumstances of the 
case and one cannot place too great a reliance on 
particular instances. 

12. It seems, on a consideration of the authorities, that 
the following matters may be relevant factors: 

(a) The high or low grade of the appointment. 
(b) The importance of the position. 
(c) The size of the salary. 
(d) The nature of the employment. 
(e) The length of service of the employee. 
(f) The professional standing of the employee. 
(g) His/her age. 
(h) His/her qualifications and experience. 
(i) His/her degree of job mobility. 
(j) What the employee gave up to come to the 

present employer (eg a secure longstanding 
job). 

(h) The employee's prospective pension or other 
rights. 

13. In this case the following factors are relevant:— 
(a) Mr Tarozzi was 42 years of age. 
(b) He gave up a secure job. 
(c) He was not in that job longitude. 
(d) His length of service with the respondent was 

not longitude. 
(e) He had professional degrees and qualifica- 

tions. 
(f) His salary was a middle management salary. 
(g) Whilst his qualifications were of a middle 

management type, his position, to all intents 
and purposes, on the evidence, was not a 
middle management position. He was effec- 
tively the Manager of an enterprise. 

(h) There was no evidence that he lost any 
pension or other right by his dismissal. 

14. In the circumstances, taking all of those factors 
into account, reasonable notice would have been 
three months. " 

[71 WAIG 2499 & 2500] 
The claim is to be determined, in Mr Moon's submission, 

by reference to whether redundancy was a term to be implied 
or imported into the applicant's contract of employment. It 
was not contested that there was no written or verbal 
arrangement between the parties which addressed the 
question of redundancy or that the applicant's employment 
as QA/QC Manager and Staff Training Co-Ordinator 
constituted a new contract of employment. 

Briefly summarised, the facts upon which Mr Moon relied 
to support the implication of a term entitling the applicant 
to a redundancy payment are as follows. 

1. An expectation created by the fact that award 
employees of the respondent had received or would receive 
redundancy payments. 

2. The circumstances in which the applicant was 
dismissed brings his termination within the definition of 
redundancy as defined by the Full Bench of the Australian 
Industrial Relations Commission in the Termination, 
Change and Redundancy Supplementary Decision [Print 
F7262] and by the Victorian Industrial Commission in Full 
Session in Coleman v. Aluminium Anodisers Pty Ltd as 
reported in the Australian Law Reporter Vol. 3, 48-740. 

3. The pay advice slip received by the applicant on 
termination records a payment for 120 hours under the 
heading "Redundancy". 

[Exhibit 3] 
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4. The Department of Social Security Employment 
Separation Certificate records that the applicant's employ- 
ment was terminated due to "shortage of work". 

[Exhibit 4] 
5. The Australian Taxation Office Statement of Termina- 

tion Payment (Employer) records the payment of $1768.80 
recorded on die termination pay advice slip under the 
heading of "Redundancy" [Exhibit 3], as a "Bona Fide 
Redundancy Payment". 

[Exhibit 5] 
6. The reference dated 2 August 1991 provided to the 

applicant by the Manager, Switchboard and Manufacturing 
Division which includes the following information: 

" Unfortunately due to a dramatic downturn in the 
industry we have had to retrench Malcolm, with his 
duties being passed on to other persons within the 
Division ". 

[Exhibit 6] 
7. The Answering Statement filed to the application 

rejecting the claim of unfair dismissal on the grounds that 
"Mr Nicklin was made redundant as a result of staff 
restructuring" and which further notes that on leaving the 
respondent's employ prior to the completion of the 4 week 
notice period the applicant was "paid the remaining amount 
in lieu as a redundancy payment." (Notice of Answer and 
Counter Proposal filed 27 August 1991) 

The claim was quantified by Moon at an amount of 
$21,792.75 by reference to a formula said to be adopted by 
the Victorian Industrial Commission in Coleman v. Alumin- 
ium Anodisers Pty Ltd [1988 AELR 474] and in Bunnett v. 
Henderson's Federal Spring Works Pty Ltd [1989 A1LR 
356]. The various components of the amounts claimed are 
identified in a statement provided to the Commission as 
follows:— 

j Three Months (13 Weeks) pay- $9880.65 
ment in lieu of notice incorpo- 
rating salary and benefits said 
to be forgone ($589.60 [salary] 
+ $ 170.45 [benefits forgone] 
per week) 

2. Severance pay of 2 weeks for $13680.90 
each of 9 completed years of 
service based on the rate set out 
in 1. above 

Total $23561.55 
Less 4 weeks salary paid on $1768.80 
termination 
Total amount claimed $21792.75 

The submissions of Mr Carter for the respondent in 
opposition to the claim before the Commission may be 
summarised as follows. 

1. The circumstances of the applicant's termination do not 
fall within the definition of redundancy. 

In this respect Mr Carter referred the Commission to 

• Hamersley Iron Pty Limited v. The Federated 
Engine Drivers and Firemens Union of Workers, 
Western Australia [63 WAIG 607] 

• Queen v. Industrial Commissioner of South 
Australia Ex-Parte Public Service Association [44 
SAIR 1201] 

• Amalgamated Metal Workers and Shipwrights 
Union v. Grant Electrical Industries Pty Ltd [69 
WAIG 1019] 

to support his contention that redundancy only arises where 
an employee's job becomes superfluous and the employer 
no longer desires the job the employee has been doing to be 
done by anyone. 

2. The use by management of the term "redundancy" 
[See Exhibits 3 and 5 and the Notice of Answer and Counter 
Proposal filed by the respondent] is to be viewed in the 
context that the expression was used by lay people, in the 
industrial sense, whose only consideration was what 
constituted reasonable notice in the circumstances. 

3. Four weeks notice was reasonable in the circumstances 
because— 

(a) the applicant was employed on a weekly contract 
and paid accordingly. 

(b) the applicant was engaged in a management 
capacity for a limited period of 9 months. 

(c) retraining provided by the respondent increased 
the applicant's portability in the workforce to the 
extent that he found alternative work within 4 days 
of being given notice. 

(d) the applicant was not highly qualified. 
(e) the position held by the applicant was on the lower 

end of the respondent's corporate structure in both 
status and salary. 

[Exhibit D] 
(f) the position was responsible for QA/QC and 

training matters only in relation to the Western 
Australian Managing and Switchboard Division. 
That Division accounted for $4.39m sales out of 
a total of $57.05m nationally for all Divisions, 
with approximately $ 1.06m only of that figure 
relating to work attracting mandatory 
($61,026.00) or preferred ($1,004,062.00) QA 
status 

[Exhibits CA and CB] 
(g) the question of what the applicant gave up to 

accept appointment to the position from which he 
was terminated does not arise as the position was 
made available to him through a rehabilitation/ 
retraining programme initiated by the employer 
following an 11 month absence by the applicant 
on workers compensation injury which left him 
with no capacity to resume his previous work. 

(h) the applicant's age (44 years). 
It was further said by Mr Carter that the applicant had not 

discharged the onus of establishing that redundancy was a 
term to be implied into his contract of employment and that 
in fact all of the evidence pointed to a contrary finding. 
There was nothing in the evidence in Mr Carter's view to 
indicate that the officious bystander would conclude that 
redundancy entitlements would have been a condition 
agreed upon had the parties turned their minds to that issue. 
Nor, in his submission, could an entitlement to redundancy 
be supported on the basis of custom or practice. 

On the question of equity Mr Carter pointed to the fact 
that the Electrical Contracting Industry Award No. R 22 of 
1978, the award which applied to the applicant's employ- 
ment prior to his promotion to QA/QC Manager and which 
applied to all other award employees of the respondent, 
provided that service from 30 November 1990 only may be 
taken into account for the purpose of calculating severance 
pay. To grant the applicants claim, in Mr Carter's 
submission, would give him an extraordinary advantage 
compared to both award based employees and non award 
based employees of the respondent The evidence was that 
the practice applied by the respondent in the case of all other 
non award employees retrenched from its operations was the 
same as that applied to the applicant. 

As to the authorities relied upon by Mr Moon in support 
of the applicant's claim, Mr Carter submitted that the 
implication of a term was a matter to be considered in the 
light of the circumstances of each particular case and that 
the matter now before the Commission and the cases 
referred to by Mr Moon could be distinguished both 
factually and legally. In particular Mr Carter submitted that 
the Coleman and Bunnett Cases [Supra] heavily relied upon 
by Mr Moon were cases decided pursuant to Victorian 
industrial legislation. There are significant differences 
between that legislation and the industrial legislation of this 
State as recognised by the Industrial Appeal Court in what 
has come to be known as Peplar's Case [68 WAIG 11]. 
These differences were not addressed in the proceedings 
now before the Commission and in those circumstances Mr 
Carter urged caution in placing reliance on such authorities. 
He also pointed to factual differences between the Coleman 
and Bunnett cases and the matter now before the Commis- 
sion. 
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The evidence of Mr AJ. Taylor, State Manager for the 
respondent and Mr L.A. Price, Manager of the respondent's 
Switchboard Manufacturing Division, confirmed that while 
the position of QA/QC Manager occupied by the applicant 
was an important position it was in fact the second lowest 
in the corporate structure in terms of salary and benefits. In 
that position the applicant was concerned only with the work 
performed in the Switchboard Manufacturing Division 
which, prior to the respondent being placed in receivership, 
employed 36 employees out of a total work force, Australia 
wide, of approximately 600. The applicant had no employ- 
ees under his direct control and he reported to the State 
Manager. It was also confirmed that all non award 
employees of the respondent who had their services 
terminated following the appointment of the Receiver 
Manager were paid in the same manner as the applicant (i.e. 
1 month or 4 weeks in lieu of notice plus accrued annual and 
long service leave entitlements) and that award employees 
were paid in accordance with the Electrical Contracting 
Industry Award No. R 22 of 1978. From his 30 years 
experience in the Electrical Contracting Industry Mr Taylor 
was not aware of any custom or practice in relation to 
redundancy entitlements for managerial staff. 

The evidence also confirmed that the duties of QA/QC 
Manager/Training Co-Ordinator were still being performed 
and had been allocated to a Mr Rowe who performed them 
in addition to his substantive duties as Chief Estimator for 
the Switchboard and Managing Division. Mr Taylor 
explained his use of the term "redundancy" in relation to 
the applicant as being what he considered to be a normal 
description of his circumstances without any consideration 
of the legal or industrial connotations of that term. 

Mr A.S.L. Faser, the appointed Receiver Manager to the 
respondent company, gave evidence of measures taken by 
him in that capacity and provided details of the respondent's 
financial position. He confirmed that all award employees 
who were terminated received payment in accordance with 
the award and that all non award employees received 
payment on the same conditions as to the applicant. He also 
confirmed that a petition had been presented to the court for 
the winding up of the company's operations. 

Conclusion. 
The jurisdiction of the Commission to determine the 

matter before it is not in contest. The entitlement arises, in 
Mr Moon's submission, as a consequence of a term implied 
as a matter of fact or of policy, or alternatively, as a term 
imported into the applicant's contract of employment. Mr 
Moon referred to a number of authorities in support. 
However, if lunderstand his submissions properly, they 
misapprehend the authorities relied upon. 

Mr Moon supponed his contention that an entitlement to 
redundancy exists as a term imported into the contract by 
reference to Macken McCarry and Sappideen, The Law of 
Employment, Third Edition, pages 88 and 502, without 
saying how that text was relevant. It is clear, however, that 
a term is only imported into a contract of employment in 
circumstances where the employee is subject to an award 
and not in circumstances where, as it is conceded to be the 
case in this matter, the employee is award free. 

As to implication as a matter of policy, it is again not clear 
from the submissions how it is, in the context of the contract 
under examination, that such a proposition is supported. Mr 
Moon simply refers to various writings on the subject and 
observes that "as a result of the absence of industrial 
standards applied by the company in arriving at the quantum 
of redundancy pay for the applicant we say that the 
principles of terms implied as a matter of policy should be 
applied by the commission in its determination of the 
quantum of redundancy pay as a necessary term required by 
the relationship" [Transcript p. 17]. Again, Mr Moon's 
submissions appear to misapprehend the authorities. It is not 
a question, as I understand Mr Moon to be suggesting, of 
what might be regarded as reasonable or necessary in the 
sense of business efficacy or the officious bystander tests, 
but rather a question of what is a legal incident of the 
particular type of contract in the factual context of that 
contract. The relevant key principles in this regard are 

summarised in Cawthome and Shillabeer, Handbook for 
Industrial Advocates, 1980, commencing at page 147 and at 
page 151 under the heading of General Matters, the authors 
have this to say— 

" Reference is now made to several particular matters as 
a prelude to later considering the impact of awards. 

The first of these is that, at common law, an 
employee's right (if any) to holiday pay or to holidays 
usually depends on the express or implied terms of his 
contract of employment. This may be determinable in 
appropriate cases by custom in the district, or long 
custom as between the parties. In the absence of 
express or implied provisions to the contrary, there is, 
indeed, no right either to holiday pay or to paid leave. 
This is a product of the basic reasoning that remunera- 
tion depends upon the performance of work. 

The next point is that, at common law, there is no 
such concept as payment for redundancy or other 
compensation on a termination of contract for reason 
of a downturn in business. " 
[Cawthome and Shillabeer pp. 151/152 my emphasis] 

Although Cawthome and Shillabeer was relied upon by Mr 
Moon to support his argument, there is clearly no basis on that 
authority for contending that an entitlement to payment for 
redundancy is to be implied into the applicant's contract of 
employment as a matter of policy. This being so it remains only 
to consider whether it is to be implied as a matter of fact. This 
involves identifying the nature of the unspoken agreement as 
opposed to adding terms to that which is expressly agreed. The 
tests to be met in the implication of a term in these 
circumstances are identified by Mr Moon as follows. 

1. It must be reasonable and equitable; 
2. It must be necessary to give business efficacy to the 

contract so that no term will be implied if the contract is 
effective without it; 

3. It must be so obvious that it goes without saying; 
4. It must be capable of clear expression; and 
5. It must not contradict any express terms of the contract. 
These tests need to be considered, however, in the light 

of the authorities. 
In the case of Simons v. Business Computers International 

Pty Ltd [65 WAIG 2039] Edwards A.P. referred to two 
decisions of the High Court of Australia which have refined 
the principles to be applied in implying a term in a contract. 
These are BP Refinery (Westemport) Pty Ltd v. Hastings 
Shire Council (1978) 52 ALJR 20 and Codelfa Construction 
Pty Ltd v. State Rail Authority of New South Wales (1982) 
149 CLR 337. In Codelfa Mason J. said at 346: 

" The implication of a term is to be compared, and at 
the same time contrasted, with rectification of the 
contract. In each case the problem is caused by a 
deficiency in the expression of the consensual agree- 
ment. A term which should have been included has 
been omitted ... with implication the term is one which 
is presumed that the parties would have agreed upon 
had they turned their minds to it—it is not a term that 
they have actually agreed upon. Thus, in the case of the 
implied term the deficiency in the expression of the 
consensual agreement is caused by the failure of the 
parties to direct their minds to a particular eventuality 
and to make explicit provision for it ... 

For obvious reasons the courts are slow to imply a term. 
In many cases, what the parties have actually agreed upon 
represents the totality of their willingness to agree; each 
may be prepared to take his chance in relation to an 
eventuality for which no provision is made ... 

Accordingly, the courts have been at pains to 
emphasize that it is not enough that it is reasonable to 
imply a term; it must be necessary to do so to give 
business efficacy to the contract ... 

The conditions necessary to ground the implication 
of a term were summarized by the majority in BP 
Refinery (Westemport) Pty Ltd v. Hastings Shire 
Council at 26: 
(1) it must be reasonable and equitable; 
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(2) it must be necessary to give business efficacy to 
the contract, so that no term will be implied if the 
contract is effective without it; 

(3) it must be so obvious that "it goes without 
saying"; 

(4) it must be capable of clear expression; 
(5) it must not contradict any express term of the 

contract. " 
In Hawkins v. Clayton [62 AUR 240] Deane J. pointed 

out that these types of tests are concerned with the question 
of whether a term should be implied in a formal contract 
which is complete upon its face. In such cases the insertion 
of an additional term has the effect of altering what is 
regarded by the parties as a complete written contract. These 
tests cannot automatically be applied where the parties have 
left most of the terms of the agreement to be inferred or 
implied, as will often be the case with employment 
contracts. In this respect, Deane J. said 

Care must be taken to avoid an automatic or rigid 
application of the ordinary cumulative criteria for 
determining whether a term should be implied in a 
written contract to a case where the contract is oral or 
partly oral or where it is apparent that the parties have 
never attempted to reduce their agreement to complete 
written form " 

[supra at 253] 
This distinction is also drawn by Mason J. (Stephen and 

Wilson JJ concurring) in the Codelfa case [supra at 
345—347]. 

Deane J. went on to say in Hawkins v. Clayton 
... there are sound reasons for resisting the tempta- 

tion to attempt to formulate a precise mechanical test 
for determining what terms, if any, should be implied 
in a case where the parties have not sought to spell them 
out. Such a precise mechanical test would introduce an 
element of inflexibility which would be likely to lead 
to injustice in the circumstances of particular cases and 
would preclude proper observance of Lord Tomlin's 
sensible admonition "so to balance matters that 
without violation of essential principles the dealings of 
men may as far as possible be treated as effective and 
that the law may not incur the reproach of being the 
destroyer of bargains": see Hillas & Co Ltd v. Arcos 
Ltd (1932) 43 Lloyd's L Rep 359 at 364. The most that 
can be said consistently with the need for some degree 
of flexibility is that, in a case where it is apparent that 
the parties have not attempted to spell out the full terms 
of their contract, a court should imply a term by 
reference to the imputed intention of the parties if, but 
only if, it can be seen that the implication of the 
particular term is necessary for the reasonable or 
effective operation of a contract of that nature in the 
circumstances of the case. That general statement of 
principle is subject to the qualification that a term may 
be implied in a contract by established mercantile 
usage or professional practice or by a past course of 
dealing between the parties. " [supra at 254 my 

emphasis] 
The question of what is necessary to establish custom or 

usage was addressed by the Industrial Appeal Court in Robe 
River Iron Associates and Amalgamated Metal Workers' 
and Shipwrights Union of Western Australia (as it then was) 
and Others. In that matter, Brinsden J. summarised the 
position as follows. 

What is necessary to establish custom or usage has 
been discussed in Constan Industries of Australia Pty 
Ltd v. Winterthur Insurance (Australia) Ltd (1986) 60 
AUR 294 and (in) particular at p. 296. The following 
propositions were referred to. (1) The existence of a 
custom or usage that will justify the implication of a 
term into a contract is a question of fact. (2) There must 
be evidence that the custom relied on is so well known 
and acquiesced in that everyone making a contract in 
that situation can reasonably be presumed to have 
imported that term into the contract: In the words of 
Jessel MR in Nelson v. Dahl (1979) 12 Ch 568 at 

p. 575, approved by Knox C.J. in Thomley v. Tilley 
(1925) 36 CLR 1 at p. 8: "(The custom) must be so 
notorious that everybody in the trade enters into a 
contract with that usage as an implied term. It must be 
uniform as well as reasonable, and it must have quite 
as much certainty as the written contract itself." (3) A 
term will not be implied into a contract on the basis of 
a custom where it is contrary to the express terms of 
the agreement. (4) A person may be bound by a custom 
notwithstanding the fact that he had no knowledge of 
it. The only relevant evidence as to whether there was 
a custom which could be imported into the Agreement 
would be evidence of what was done before the date 
of the Agreement. '' 

[67 WAIG 1097 at 1098] 
Section 26 of the Industrial Relations Act 1979 is also 

applicable (see Perth Finishing College v. Watts [69 WAIG 
2307]). 

In the matter now before the Commission there is no 
formal contract which is complete upon its face. The 
"automotic or rigid application of the ordinary cumulative 
criteria" are thus not called for and the principles identified 
by Deane J. in Hawkins v. Clayton [Supra on 254] in my 
view should be applied. The questions then become— 

1. Can it be seen that the implication of the particular 
term entitling the applicant to redundancy pay- 
ments of the sort claimed is necessary for the 
reasonable or effective operation of the contract? 

2. Is the implication of the particular term estab- 
lished by mercantile usage or by a past course of 
dealing between the parties? 

Clearly on the evidence the answer to both questions in 
the matter now before the Commission is "NO" and an 
entitlement to redundancy is not therefore able to be implied 
on the facts. 

Firstly, the evidence for the respondent was that the 
conditions applied to the applicant on termination were the 
same as those applied to all other managerial staff and that 
there is no custom or usage in the industry to support the 
implication of terms different to those applied. There was 
no evidence to the contrary from the applicant and when it 
was put to him directly that what he had received was in 
accordance with custom and practice in the industry his only 
response was that he could not say. Certainly there was no 
evidence that there exists a custom which could be relied 
upon which "is so well known and acquiesed in that 
everyone making a contract in that situation can reasonably 
be presumed to have imported that term into the contract". 
[67 WAIG 1097 at 1098]. I do not accept that the use of the 
words "redundancy" and "shortage of work" in the various 
ways referred to by Moon, when viewed in the context of 
the total evidence, of itself establishes grounds to conclude 
that an entitlement to a redundancy payment as claimed by 
the applicant was an implied term of contract of employ- 
ment. 

Secondly the implication of a term providing for 
redundancy can not in this case be said to have been 
necessary to give business efficacy to the contract and there 
is nothing before the Commission to indicate that the 
contract of employment is not effective without it. 

As to whether a provision providing for benefits of the 
sort claimed could be said to be reasonable and equitable in 
the circumstances requires consideration of the following 
factors arising from the submissions and evidence. 

1. The principal authorities relied upon by Mr Moon (i.e. 
the Coleman and Bunnett Cases [Supra]) are able to be 
distinguished on their facts. Further the extent and relevance 
of the differences between the Western Australian and 
Victorian industrial legislation were not addressed. In 
addition the authority for reliance upon Coleman's case 
[Supra] referred to by Mr Moon notes that jurisdiction over 
non award employees assumed in Coleman's case was 
"gravely in doubt" as a result of subsequent decisions of 
the Full Supreme Court of Victoria [Australian Law 
Reporter Vol. 3 p. 48-740]. This was also not addressed by 
Mr Moon. 
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2. The respondent had gone to some lengths to properly 
assist with the rehabilitation of the applicant following his 
accident and his appointment to the position of QA/QC 
Manager was as a consequence of the rehabilitation 
programme and associated re-training which enhanced the 
applicant's mobOity in employment. It would not be 
equitable for this circumstance to be used to place the 
applicant in a more favourable position in comparison with 
all other employees, both award and non award, of the 
respondent. 

3. While Mr Moon sought to draw some inference from 
reference to the award coverage of the applicant prior to his 
appointment from QA/QC Manager it was in the end 
acknowledged that the relevant award was the Electrical 
Contracting Industry Award No. R 22 of 1978 and there was 
no evidence put to establish that the applicant would have 
received a greater benefit if his circumstances had not 
changed and that award continued to apply. 

4. No case was made out to establish that one months 
notice was not reasonable in the circumstances. 

In this respect it is relevant to note that: 
(a) the applicant was employed on a weekly contract 

and paid weekly; 
(b) the applicant was engaged in a management 

capacity for a short period of time; 
(c) the job, while being regarded as important, was at 

the bottom end of the corporate structure; 
(d) the applicant had not left a similar or better 

position to take up his appointment and in fact 
obtained the position as a result of a retraining and 
rehabilitation programme initiated by the em- 
ployer in an attempt to provide him with continued 
employment following an accident which ren- 
dered him incapable of working in his foimer 
position which was a lower position in the 
corporate structure. 

(e) the applicant was not highly qualified but the 
retraining provided, on the applicant's own evi- 
dence, improved his job mobility and enabled him 
to find another position within 4 days of being 
given notice of termination. 

Having regard for all of the above I conclude that the 
applicant has not discharged the onus to establish its claim 
before the Commission and the application be determined 
by an order of dismissal. 

Appearances: Mr O. Moon appeared on behalf of the 
Applicant. 

Mr D. Carter (of Counsel) appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Malcolm Nicklin 

and 
Milec Electrical Services Pty Ltd. 

No. 1257 of 1991. 
COMMISSIONER R.N. GEORGE. 

8 February 1993. 
Order. 

HAVING heard Mr O. Moon on behalf of the Applicant and 
Mr D. Carter on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Evelyn Anne Power 

and 
Australian Workers' Union, West Australian Branch. 

No. 325 of 1992. 
COMMISSIONER S.A. KENNEDY. 

11 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application was filed in 
March 1992. By it Evelyn Anne Power ("the Applicant") 
claims that she is due contractual benefits. The only 
particulars of the claim as filed were to the effect that the 
Applicant was employed under the terms of the Clerks' 
(Trades and Industrial Union Clerical Staff) Agreement of 
1983; that the employment ended on 5 July 1991; and that 
the Applicant was due benefits consequent on a wage 
increase of $12.00 per week effective from 16 May 1991 but 
which had not been included for the purposes of calculation 
of the benefits due on termination of the employment. 

The record of this application proceeding in the Commis- 
sion is unusual and bears reiterating here. 

The claim as filed cited the "Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers" as 
the Respondent employer and the declaration of service of 
the claim states that it was delivered personally to an 
industrial officer of that body. No answers to the claim were 
filed. The matter was listed in the first instance for a 
conference pursuant to section 32 and notices to that effect 
were forwarded in the usual way to the parties at addresses 
cited in the application. There was no appearance by or on 
behalf of the Applicant at that time (an absence the subject 
of a subsequent apology by the Applicant's agent) but Mr 
S. Booth attended at the appointed time in response to the 
notice to the body served with the claim. A notation of the 
particulars stated by Mr Booth at that time were produced 
by the Commission shortly after with copies forwarded to 
the Applicant and to the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers. 

The relevant notes, which include the designations of 
"AWU" or "the Union" being used to refer to the 
Respondent as cited, are reproduced here as follows. 

The AWU denies that there is any entitlement due 
under the contract of employment which existed 
between it and Ms Power. 

It says that when the employment ended, the 
[claimed] $12.00 per week had not been endorsed for 
payment as required under its registered rules but that 
in consideration of this situation and its consequences 
for other entitlements of Ms Power such as annual 
leave, long service leave and redundancy payments, the 
AWU added a sum of $10,000 over and beyond what 
it was obliged to pay under the contract to Ms Power's 
final payout. It says that by doing this it actually 
accounted for the $12.00, but within what was 
expressed as the redundancy payout. 

The Union also says as a matter of information that, 
so far as payment of long service leave and redundancy 
entitlements are concerned, the responsibility for these 
lies with its Federal Officer, [sic] 

From the fact of the representation, and the contents of 
the notation resulting it can be inferred first, that the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers was quite aware of the particulars of 
the claim by the Applicant; second, that an employment 
relationship with the Applicant was acknowledged, and 
third, that the claim that the entitlements were due was 
denied. 

The Applicant, through her agent, was directed to 
consider the particulars in the notation, to discuss the matter 
further with the cited employer and to advise the Commis- 
sion of the outcome. On 11 August 1992 the Applicant 
informed the Commission that the dispute still existed and 
she wanted to proceed on the claim. It was listed for hearing 
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on 23 September 1992. On the afternoon preceding the 
hearing Mr Booth telephoned my Associate to advise that 
it would be claimed at the outset of the hearing that the body 
served with the claim (The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers) had 
not employed the Applicant. 

And that occurred. Mr Booth appeared at the hearing for 
the Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and at the outset objected to the 
claim on the basis that the Applicant had not been employed 
by that body at all and in fact had been employed by the 
State branch of the federal union body; namely the 
"Australian Workers' Union, West Australian Branch". 

Mr Game (appearing for the Applicant) conceded that the 
situation was as Mr Booth asserted and that the wrong union 
body had been named. He went on to state words to the 
effect that for all practical if not legal purposes the bodies 
were indistinguishable. He sought leave to vary the claim 
to cite the "Australian Workers Union, Western Australian 
Branch" as respondent in lieu of "The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers". This was opposed by Mr Booth. The application to 
amend the citation was denied. 

The Applicant was directed to serve the claim on the now 
acknowledged employer on the basis that the usual 21 days 
for answers would apply. The answers, when supplied, were 
as follows. 

1. The Australian Workers' Union, West Australian 
Branch objects to the claim of the Applicant in the 
following manner: 

a] Non receipt of back pay from 16 May 1991 
in respect of various payments. 

On 24 October 1990 the Australian Work- 
ers' Union, Federal Executive moved inter 
alia the following: 

"That in respect of Clerical Staff, 
that the wages or salaries of the Union's 
clerical staff be increased consistent 
with Accord Mark VI, that is an increase 
of 1.5% or September CPI, whichever 
is the greater and that a further $12.00 
per week increase be applied six months 
later". 

The Union contends that this payment was 
in fact made to Ms Power from 1 November 
1990. 

The Union therefore submits that therefore 
there is no back payment applicable in the 
light of the decision of the Federal Executive 
Council as it was being paid from 1 Novem- 
ber 1990. 

On 13 December 1990 the AWU Execu- 
tive Council decided the following: 

"Executive Council notes recent de- 
velopments in regard to Accord Mark 
VI in the National Wage Case proceed- 
ings since its last meeting, including the 
tax agreement with the Federal Govern- 
ment. Further that the increase in wages 
and salaries of 1.5% from 1 November 
1990 be recognised and taken into 
account when determining the overall 
position in wages and salaries following 
the National Wage Decision." 

2. The AWU further claims that Ms E. Power was 
being paid in excess of her position of Class 3 
maximum. At the time of termination Ms Power 
was receiving $582.60 per week including the 
1.5%. The rate prescribed under the Trades Hall 
Agreement for Class 3 maximum is $565.08 as of 
16 May 1991. 

Accordingly the AWU contends that all termi- 
nation payments were determined on the rate of 
$582.60 and therefore no further payment should 
be required. 

3. The AWU further contends in relations [sic] to the 
question of redundancy: 

a] That the further payment of $10,000 on top 
of all entitlements ascribed to the Applicant 
was intended and does act as a payment in 
lieu of all subsequent claims, as well as 
recognition of long service. 

b] The AWU contends that the actual Award 
provision is broadly equivalent to Australian 
Industrial Relations Commission standards 
in relation to redundancy. The payment to Ms 
Power is far in excess of this prescription. 

c] The AWU therefore contends that there is no 
claim in respect of redundancy. 

4. The AWU understands the above to be the 
contentions in relation to this Matter. 

The onus of establishing that the benefits claimed are due 
is one for the Applicant. 

The Applicant gave evidence in this matter and identified 
a number of documents which were exchanged between her 
and Mr Bruce Wilson, identified as the Branch Secretary of 
the Respondent at the time of the termination of her 
employment [Exhibit 1] and subsequent correspondence 
sent by the Applicant to the Respondent on the. subject of 
the claim now before the Commission [Exhibits 2-5). The 
Applicant also called Mr Victor Joseph Keenan as a witness. 
He gave evidence that he was Branch Secretary of the 
Australian Workers Union, West Australian Branch from 
1984-1991 and also of the State registered union in the same 
period. Those positions were occupied by Mr Bruce Wilson 
in mid 1991 on Mr Keenan's retirement. Mr Keenan told the 
Commission that he was a Federal Officer of the national 
Australian Workers Union body for many years and attended 
Federal Executive Meetings; the last such attended by him 
being in August 1991. 

There is evidence that the Applicant worked for the 
Respondent in two periods totalling 23 years and ten 
months. She was employed, it appears, as a typist clerk in 
the combined office of the Respondent and the State 
registered union body. The employment ended on 5 July 
1991 when her position was made redundant. The dismissal 
was effected by Mr Wilson. 

It is the Applicant's evidence that at the time of the 
termination there was a discussion between her and Mr 
Wilson about the level of the redundancy payment. 
According to her, Mr Wilson offered her a redundancy 
payment totalling $7,573.93 calculated on her wage rate of 
$582.61 per week. She demurred on the basis that that level 
was too low given the length of her service and that others 
with less service were being paid more than that being 
offered her. The Applicant says that she asked for three 
weeks' pay for every year of service but that this was 
rejected. She went on to the effect that after some further 
consideration and consultation with an accountant at that 
time Mr Wilson offered her a redundancy payment of 30 
weeks pay at her weekly wage rate with the details of the 
termination payments put on that basis being provided to the 
Applicant by Mr Wilson. She considered the situation 
overnight and the following day informed the Union that she 
would accept the offer of a redundancy payment based on 
a total of 30 weeks pay at her weekly rate. Her termination 
payment included a redundancy payment, a weeks' pay in 
lieu of notice, a payment for annual leave and a payment for 
long service leave. 

The Applicant's claim concerns the sum of $12.00 per 
week wage increase which arose out of what is commonly 
known as "Accord Mark VI". In effect the Applicant says 
that the Respondent Union endorsed that increase during her 
employment not only for its members but, as an employer, 
for its employees and that it was just a matter of back pay. 

On 2 July 1991, that date being prior to the effective 
termination of her employment, the Applicant wrote to the 
Respondent Union enquiring whether the $12.00 per week 
increase effective from the beginning of the first pay period 
commencing on or after 16 May 1992 had been included in 
the calculation of the termination payments [Exhibit 3]. The 
reply, which was by way of a letter dated 10 July 1991, was 



to the effect that there had been "no payment of Accord 
Mark VI" as the Executive Council had not determined 
whether the money should be paid. The letter went on— 

If and when the Executive Council does determine 
that the money will be paid, if there is any money owed 
to you as a consequence I will ensure that the money 
forwarded on to you. 

[Exhibit 2] 
The Applicant followed up on the matter with letters 

dated 19 September and 17 October 1991 requesting 
payment. The Branch Secretary of the Respondent replied 
by way of a letter dated 22 October 1991 as follows. 

Please be advised that I have discussed this matter 
with a number of the Branch Executive Committee and 
they all agree that before any additional payments are 
made to past employees of this Union who have been 
made redundant, the matter should be formally put 
before the Branch Executive. As you would agree it is 
appropriate that matters such as this should be decided 
by the Management Committee of the Union. 

Therefore, on that basis this matter will be brought 
up before the next meeting of the Branch Executive and 
I will advise you accordingly. 

[Exhibit 5] 
The Applicant says that she heard no more. 
Of course the fact that an increase decided upon was to 

apply retrospectively does not of itself settle the matter. Any 
retrospectivity may have application only in respect of 
existing contracts of employment at the time of application. 
But this is not a claim for the retrospective operative date 
as adding to the Applicant's entitlements. It is a claim that 
for all intents and purposes the weekly rate of pay at the time 
of the termination of the contract of employment by the 
Respondent was $582.61 plus the $12.00 i.e. $594.61 with 
only the degree of retrospectivity to be applied. 

In this respect Mr Keenan's evidence is relevant. He told the 
Commission that in August 1991 the policy of centralised 
funding in the Australian Workers' Union ended and the matter 
of staff salaries was referred back to the Union's branches. The 
decision was taken, he said to apply the $12.00 per week 
increase with an operative date of 16 May 1991. 

Thus the Applicant's claim is raised on the basis that 
$594.61 is the relevant weekly wage figure that should have 
been applied not only to the calculation of the agreed 30 
weeks' redundancy payment but also to the payments for 
annual leave and long service leave and payment in lieu of 
notice entitlement. According to the Applicant's claim the 
total balance due would be $971.98 (made up of $360.00 for 
redundancy, $510.00 for long service leave, $89.98 for 
annual leave and $12.00 for the week in lieu). 

As it turned out the Respondent's position at the hearing 
differed somewhat from the answers filed. This was explained 
by Mr Booth as the result of turning up more relevant 
documents in the interim between the filing of answers and the 
hearing. His explanation is accepted. And indeed his efforts to 
lay out a complete picture of Mrs Power's employment in the 
face of what appears to be scanty documentation is appreciated. 
Copies of those documents were put before the Commission 
[Exhibit S] along with a chronology of developments in relation 
to Mrs Power's employment. 

In essence, the Respondent says that there is evidence that 
the $12.00 was included in Mrs Power's wage prior to the 
termination of employment and that there is no basis for the 
Applicant's claim on this ground. However the Respondent 
went on to note that there was now some ground for 
concluding that at some stage in her employment Mrs Power 
had been classified at a rate higher than the Class 3 
maximum rate which it had been assumed was her 
classification. If this is accepted then the rate which was 
being applied at the time of the termination of employment 
was $3.61 less than it should have been. 

It follows, according to the Respondent, that if the 
Commission was to so find then this is the figure to apply 
to each aspect of the claim with the exception of the 

redundancy claim. It says this claim should fail on the basis 
that it was an "all up" lump sum not related to specific 
weeks, namely 30, as claimed by the Applicant; that there 
was no entitlement to a redundancy payment under the terms 
of the industrial agreement applying; that the actual payment 
was well above the common standards of such payments; 
and that the Commission should not interfere in what was 
effectively an ex gratia payment. 

Having heard the Respondent's submission and having 
had an opportunity to examine the documents now provided, 
the Applicant informed the Commission that she accepted 
that the $12.00 aspect of this claim was not sustainable and 
that the difference of $3.61 identified by the Respondent 
should apply. However she maintained that the calculation 
of the $3.61 should be applied to each part of her claim 
including the redundancy claim. 

I have concluded that there is sufficient ground for finding 
that at the time of termination of the contract on 5 July 1991 
Mrs Power was classified at the Class 4 level for the 
purposes of the unregistered industrial agreement which the 
parties agree had force. Further it appears that at the relevant 
time the Class 4 level was $586.07 per week whereas Mrs 
Power was being paid $582.61 per week; i.e. a shortfall to 
Mrs Power of $3.46 (not $3.61 as Mr Booth suggested). 

It follows from the submissions of both parties now that 
the payments for annual leave and long service leave should 
be adjusted to have regard for this shortfall. The order which 
issues will reflect this conclusion. 

The Applicant also makes a claim in respect of payment 
in lieu of notice of one week and the redundancy payout. In 
effect this would see account being taken of the shortfall of 
$3.46 in respect of these too. 

The redundancy claim is dealt with first. The Applicant's 
case is quite clear. She relies on what she says was an 
agreement to make a payment equivalent to 30 weeks' pay 
at her then rate. The Respondent's position in opposition has 
already been detailed. 

The question for the Commission is simply whether there 
was a contractual obligation in the terms claimed. There was 
no obligation at the time per the industrial agreement to 
make any redundancy payment. However that did not 
preclude the parties to the contract of employment from 
entering into an arrangement in terms. Did they ? And if so, 
in what terms ? 

I have concluded on the evidence of Mrs Power, which 
is supported by the detail and amendments to figures in 
Exhibit 1, that there was a meeting between Mrs Power and 
Mr Wilson at which the matter of a redundancy payment was 
raised and, eventually, settled in terms. The evidence is that 
in the first instance Mrs Power was offered a sum equivalent 
to 13 weeks at her current weekly wage rate; which offer she 
rejected. The offer then became 30 weeks at her current 
weekly rate; which offer she subsequently accepted. At the 
point where there was an offer and acceptance of the term 
of employment as occurred here then that term had force and 
could not constitute an ex gratia payment because by force 
of the arrangement entered into a binding obligation arose. 
In consideration of termination of the employment on the 
ground of redundancy the employer agreed to a specified 
payment and that was to be equivalent to 30 weeks' pay at 
the weekly rate. It follows that the shortfall in the rate being 
paid requires a sum of adjustment. 

The only remaining part of the claim concerns payment 
of a weeks' wages in lieu of notice. However I think that 
while there was such an entitlement per the industrial 
agreement it is at least implicit in the manner in which these 
parties entered into the redundancy discussions that the 
outcome encompassed that entitlement and was not in 
addition to it. It follows that any adjustment to reflect the 
correct rate would be already accommodated by adjusting 
the redundancy provision. 

Minutes will now issue. There will be a speaking to the 
Minutes as required. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Evelyn Anne Power 

and 
Australian Workers' Union, West Australian Branch. 

No. 325 of 1992. 
COMMISSIONER S.A. KENNEDY. 

15 January 1993. 
Order. 

HAVING heard Mr W. Game on behalf of the Applicant and 
Mr S. Booth on behalf of the Respondent, now therefore I 
the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979 do hereby order- 

That the Australian Workers Union, West Australian 
Branch pay to Evelyn Anne Power within 21 days of 
the 4th day of January 1993 total of the following less 
due taxation: 

1. The difference between the annual leave 
payment calculated at the weekly rate of 
$586.07 in lieu of the weekly rate of $582.61. 

2. The difference between the long service 
leave payment calculated at the weekly rate 
of $586.07 in lieu of the weekly rate of 
$582.61. 

3. The difference between the redundancy pay- 
ment calculated at the weekly rate of $586.07 
for 30 weeks in lieu of the weekly rate of 
$582.61 for 30 weeks. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John David Richardson 

and 
Veale Corporation trading as Engine Parts W.A. 

No. 1420 of 1992. 
COMMISSIONER C.B. PARKS. 

18 January 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner) 

THE COMMISSIONER: The applicant claims that he was 
unfairly dismissed by the respondent employer on 9 
November 1992. Mr Richardson commenced employment 
with the respondent as a sales representative in April 1984 
and remained in that capacity throughout his period of 
employment. The applicant's terms and conditions of 
employment were regulated by the Commercial Travellers 
and Sales Representatives' Award 1978 (the Award). 

According to the respondent, the Award requires that a 
period of 2 weeks' notice or, alternatively, payment in lieu 
thereof, may be made to lawfully effect a termination of 
employment. It is the evidence of Mr Flatman, Sales 
Manager for the respondent, that he effected the dismissal 
of Mr Richardson without notice on the basis that he was 
to be paid 2 weeks' wages in lieu of notice, together with 
other benefits due to him according to his contract of 
employment. 

Mr Richardson says that he did not receive these various 
payments until approximately two days after his dismissal. 
He therefore contends that on 9 November 1992, his 
dismissal was not effected in accordance with the Award 
and that the respondent endeavoured to differently char- 

acterise the event by subsequently paying him wages in lieu 
of notice and other benefits. 

Mr Flatman denied that such was the situation. It is his 
testimony that prior to dismissing Mr Richardson, he had 
taken advice from an 'employers' organisation and as a 
consequence he intended to dismiss the applicant by paying 
wages in lieu of notice and any other monetary entitiements, 
which, according to the Award, were also due in that 
circumstance. He says he informed Mr Richardson of this 
on 9 November 1992 and also issued the appropriate 
instruction for such payments to be made. It was not until 
sometime later that he became aware that the payments, 
although made in the usual manner, ie electronic funds 
transfer, had not occurred until days later. 

I accept the testimony that, having taken advice from his 
employers' organisation, Mr Flatman's intention was that 
the payments be made to Mr Richardson at the time of his 
dismissal. Thus, the dismissal effected on 9 November 1992 
cannot be viewed as summary in nature, but as an employer 
exercising his right to terminate a contract of employment 
according to the terms of the Award applicable to the 
employment contract. That does not, however, end the 
matter. It remains a question of, having exercised that right, 
whether the employer did so harshly or oppressively, in such 
a way as to create an unfairness by that act. As properly put 
by the advocate for the respondent, the onus lies with the 
applicant to establish that an act of unfairness occurred. 

It is conceded by Mr Richardson that during his period 
of employment he engaged, on occasions, in the promotion 
of a product which would, if sold, benefit his son financially. 
It is his evidence that he limited his promotional efforts to 
time that did not interfere with the business he conducted 
as a sales representative on behalf of his employer. The 
applicant admits that on one occasion he caused a facsimile 
transmission to be sent, from the office of his employer 
during normal office hours, to one of his employer's 
customers for the purpose of promoting the product on 
behalf of his son. And, on another occasion in the town of 
Northam, he attended the premises of a customer in order 
to conduct business and he was accompanied by a principal 
person from the business with which his son is associated. 
He introduced that person to the customer. Mr Penny, the 
Manager of the Northam business involved, confirmed that 
Mr Richardson had made such an introduction and that 
person then promoted his product. 

Both the submissions and the evidence of Mr Richardson 
displayed his belief that he had not acted in an untoward 
manner by engaging in the promotion of the product on 
behalf of his son. It is the applicant's view that because the 
product involved does not compete with any of the products 
he was employed to sell on behalf of his employer, there is 
no conflict of interest. This, he examples, is borne out by 
employers accepting the practice of promoting well-known 
brand name detergents and cosmetics in their work-place. 

It is said by Mr Flatman that, as the consequence of the 
termination of another employee, Mr Fletcher, for the sale 
of products in addition to those of the respondent employer, 
Mr Richardson was aware that such would not be tolerated 
by the respondent employer. Mr Richardson, on the other 
hand, says that the circumstances of Mr Fletcher's termina- 
tion were different because he promoted a product in 
competition with his employer. Additionally, he says he 
received no specific warning thereafter which led him to 
believe that he was not entitled to conduct himself as he did. 

The unsatisfactory conduct of Mr Richardson was, 
according to Mr Flatman, further contributed to because, on 
occasions, Mr Richardson travelled to country areas and 
carried passengers not authorised on each occasion by the 
employer. That, Mr Flatman says, is a contravention of 
company policy. 

Mr Richardson concedes that he has, by way of example, 
had his son travel with him on a country trip. However, he 
says he had an open approval to do so from the manager who 
preceded Mr Flatman. It is his further testimony that he had 
no knowledge that a contrary general policy existed. 
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Mr Flatman says that it is company policy that no 
passenger may accompany a sales representative when 
travelling outside of the metropolitan area, unless such is 
authorised on each occasion. He is unaware whether any 
different arrangement had been allowed by the manager who 
preceded him. 

In the circumstances, there is no reason to doubt that Mr 
Richardson had authority from the previous manager, and 
if that conflicts with what is company policy, he cannot be 
taken to task for that. 

It has been properly put to the Commission, on behalf of 
the respondent, that an employer has the right to terminate 
a contract of employment and the Commission should not 
interfere with that right unless it can be shown that an 
unfairness has occurred. 

There can be no doubt that Mr Richardson promoted the 
product which would benefit his son, using the resources of 
his employer. He used his position of sales representative 
for the respondent as an entree to the customers of his 
employer so as to promote the product for his son. The 
employer's motor vehicle was used by Mr Richardson, not 
only for his son to accompany him as a passenger, but to 
afford his son access to customers so he could promote his 
product. Additionally, promotional material and an invoice 
book relating to the product were regularly transported for 
the purpose of recording sales made. 

From the nature of Mr Richardson's submissions, I 
believe he sees a substantial difference between his 
activities and those of Mr Fletcher, because of the nature of 
the product involved. Thus he does not view the event of Mr 
Fletcher's dismissal as being relevant to his situation. 

It is the testimony of Mr Flatman that on 9 November 
1992, before the dismissal of Mr Richardson, he interviewed 
Mr Richardson regarding the promotion of the product in 
question. He says that he informed the applicant that he had 
found promotional pamphlets and an invoice book which 
caused him to investigate further and that, from names he 
had copied from the invoice book, he had contacted 
customers of the respondent who had confirmed that Mr 
Richardson had engaged in promotion and sales of the other 
product. 

In response to his questioning, Mr Richardson was not 
immediately forthcoming with a full explanation and 
initially provided information designed to mislead. He 
firstly stated that the promotional material in the motor 
vehicle belonged to his son, thus inferring that its presence 
had nothing to do with him. 

According to Mr Flatman, it was upon further pressing the 
issue that Mr Richardson admitted what role he had played 
in relation to the promotion and sale of the product. This, 
Mr Flatman says, caused and continues to cause him to 
mistrust Mr Richardson. He says that that mistrust is 
particularly relevant given the nature of employment in 
which Mr Richardson had been engaged; that being a sales 
representative who has no stipulated hours of work and who 
travels from customer to customer and at times of the day 
chosen by the representative, therefore requiring a substan- 
tial degree of trust that adequate time and effort are directed 
towards the business of the employer. 

Having heard the testimony of both Mr Richardson and 
Mr Flatman, I prefer the evidence of Mr Flatman as to the 
nature and substance of what occurred in the interview of 
9 November 1992. Thus, I believe that Mr Richardson was 
given an opportunity to explain his position to Mr Flatman 
but was not prepared initially to be open and frank about the 
promotional work that he had engaged in. 

Mr Richardson has been employed for a period of 
approximately 8 years. There has been nothing put to the 
Commission to show what consideration that period of 
service has been given. However, there can be no doubt that 
the applicant has used his position to the benefit of a person 
other than his employer. I am therefore satisfied that upon 
what was available to Mr Flatman from his investigations 
and from the response of Mr Richardson, it was open to him 
to act in the manner in which he did and to bring the 
employer-employee relationship to an end. He did that 
according to the legal entitlement prescribed by the award. 
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I cannot therefore find that, in the terms of precedent 
decisions, an unfairness has occurred in the termination of 
Mr Richardson's services. Accordingly, reinstatement in 
employment with the respondent is refused. 

The Commission did not determine the matter of costs ex 
tempore and I now deliver my decision on that matter. 

The respondent claims that costs be paid to Mr B.J. 
Penny, the manager for Oliver Street Auto Parts of Northam, 
a customer of the respondent and a witness in the 
proceeding. The respondent claims, on his behalf, $20.00 per 
hour for a period of 8 hours as wages, and an amount of 
$20.00 to account for the cost of fuel for a return trip from 
Northam. 

Costs of this nature may be ordered by the Commission 
pursuant to s.27(l)(c) of the Industrial Relations Act 1979 
(the Act). Such is a matter for the exercise of discretion 
according to the requirements of s.26 of the Act. 

In the matter of Denise Brailey v. Mendex Pty Ltd (73 
WAIG 26), the Full Bench of this Commission so held and 
said— 

"The (costs) too, must be determined under s.26 of 
the Act. However, part of that equity and good 
conscience includes what is settled law in industrial 
matters that costs ought not to be awarded, except in 
extreme cases, (eg) where proceedings have been 
instituted without reasonable cause..." 

And later, upon a consideration of the Supreme Court 
Scale of Costs, 4th Schedule, Civil Procedure Western 
Australia, volume 1 by Seaman J. and what may constitute 
costs, the Full Bench opined— 

"There is a daily allowance which also permits 
augmentation by a daily reasonable travelling expense 
actually paid and permits (all under item 30) the 
Training Officer to have regard to the amount of salary 
or wages, if any is actually lost by the witness. 

However, it seems to mean that the loss must have 
been incurred as a witness before it could be claimed." 

In this matter there has been no argument to suggest that 
it is an extreme case, nor could there be in my view, and 
there is no evidence that Mr Penny suffered any actual loss 
of remuneration, or that he personally bore the fuel cost 
claimed. Costs are therefore refused. 

Appearances: Mr J.D. Richardson appeared on his own 
behalf. 

Mr C. Brown appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John David Richardson 

and 
Veale Corporation trading as Engine Parts W.A. 

No. 1420 of 1992. 
COMMISSIONER C.B. PARKS. 

5 February 1993. 
Order. 

HAVING heard Mr J.D. Richardson on behalf of the 
Applicant and Ms C. Brown on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Desmond John Smith 

and 
Minister for Police and Another. 

No. 1551 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

26 January 1993. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application pursu- 
ant to Section 29(b)(i) of the Act in which the applicant Mr 
D. Smith alleges that he was unfairly dismissed from his 
employment as a Police Officer by the respondents, the 
Commissioner and Minister for Police. 

The original application sought reinstatement in his 
former position as a Sergeant, however, an amended claim 
was filed with the Commission and served upon the 
respondents which (formal parts omitted) reads as fol- 
lows:— 

Amended Particulars of Claim. 

(1) Nature of Claim: 
(i) Unfair Dismissal (ie seeking reinstatement) 

(ii) Alternatively, the Applicant seeks to be 
reinstated to the rank of Senior Constable for 
a period of 2 years into non operational duties 
and for a period of 3 years to undergo 
re-training and to undergo 3 monthly reviews 
and assessment by the Office of Occupa- 
tional Health and Therapy. 

(Amended Particulars of Claim on file) 
For reasons to be given later herein the amended claim 

has considerable significance in these proceedings. 
Pursuant to Section 32 of the Act a conference of the 

parties was held on 16th December, 1992 by the Commis- 
sion, as presently constituted, but no resolution could be 
obtained by conciliation and the claim was then listed for 
formal hearing on the 12th to 15th January, 1993 inclusive. 

The background facts found by the Commission and for 
the most part, not seriously in issue, are that on the late 
evening of May 8th, 1992 Sergeant D. Smith (as he then 
was) arrived at the Fremantle Lockup at or about 11.35pm 
to take over at 12.00 midnight as Sergeant in Charge of the 
Fremantle Lockup. 

Upon arrival and whilst changing, Sergeant Smith saw 
and heard a commotion involving two juveniles, Mr Joseph 
Dethridge and Mr Schmah, and Constables Cave and Moller 
who finally arrested Mr J. Dethridge. Shortly thereafter, 
whilst Sergeant Smith was inside the building changing into 
uniform and carrying out pre-takeover duties his evidence 
is that he heard further commotion from the charge room and 
Mr J. Dethridge using obscene and insulting language to 
other Police Officers. When he took over the Lockup at or 
about midnight, Mr Dethridge was seated in the charge room 
and later the following exchange (assembled from the video 
and the two video transcripts thereof) took place:— 

"Smith: Sit down Joseph 
Male Officer: Sammy, come up here mate. 
Dethridge: Can I have my cigarettes back? 
Smith: Not inside here, mate. 
00:04:40 You know that guy who arrested me in here? 

I want to fuck with him. Maybe that's 
fair enough. 

Smith: Sit down. Grab a seat 
Is that fair enough, when he pushed me over 
in there. 
Grab a seat 

Dethridge: Pushed me over in here and chucked my 
head against a wall. 

Smith: Will you sit yourself down. 

Dethridge: Oh shit—  fucking school teacher, you 
know. 

Smith: Sit down 
Dethridge: He pushed me down before, he pushed me 

down in there you know. I want to bust him 
man, I don't give a fuck. You guys think he's 
fucked? He deserves it man. I respect I respect 
police officers but not police officers who 
break the law, what's the point? How can he 
push me over in there? You saw it man, you 
saw it, are you going to be a witness or what? 

Smith: If you want to make a complaint 
Dethridge: Are you going to testify against of him or 

what? 
Smith: Come back in the morning when you're sober 
Dethridge: Hey 
Smith: And see the OIC 
Dethridge: He saw him man, he saw him fucking push 

me over in there. 
Dethridge: Hey 
Dethridge: He fucking saw him push me over in there. 
Smith: Shut your mouth 
Dethridge: Go fuck yourself 
Smith: No, let him go, let him go." 

(Video Transcript Pages 12 & 13) 
From several viewings of the video (Exhibit 1) and the 

evidence given by Mr Smith, the Commission finds that he 
left the desk behind which he was standing and accepts his 
evidence that he collected the keys to the padded cell, which 
he pocketed, and approached Mr J. Dethridge who he had 
decided was going to be placed in the padded cell. He then 
took Mr Dethridge's left arm and proceeded to walk across 
the charge room with Dethridge to a door leading out of the 
charge room into a corridor which leads to other areas 
including the fingerprint room and the padded cell. In the 
doorway. Constable Howes moved to take Mr Dethridge's 
right arm but Smith told him it wasn't necessary and the 
three then proceeded through into the corridor and the door 
closed behind them. This action put the three of them out 
of view of the video camera in the charge room. 

Some three or four seconds later there is a sound and then 
the sound of a moan recorded on the audio of the video camera. 
It is admitted in these proceedings that Sergeant Smith struck 
Mr Dethridge a single blow to the face which, it was later 
discovered at Fremantle Hospital, had broken his jaw. 

Sergeant Smith was ultimately charged with, and pleaded 
guilty to, a charge of assault on a juvenile causing bodily 
harm on 22 July, 1992. Smith was convicted and fined 
$5000 in the Magistrate's Court and the $5000 apparently 
was directed to be paid to the Dethridge family by the Court. 

Prior to this, however, on or about 22nd May the Internal 
Affairs Branch, Chief Inspector Campbell (now retired) and 
Acting Inspector Littlefair, had begun an investigation into 
the matter and had interviewed and taken statements from 
several police officers based at the Fremantle Police Station 
and Lockup, but had not interviewed or taken statements 
from either Sergeant Smith or Constable Howes. On Friday 
29 May, 1992 Sergeant Smith contacted the Police Union 
and was referred to a solicitor, Mr J. Quigley, and the next 
day (Saturday) 30 May, 1992 Smith had a statement of the 
events prepared which he later signed. On Tuesday 3 June, 
1992 Smith accompanied Mr Quigley (of counsel) to a 
meeting with the Commissioner and Deputy Commissioner 
of Police. Smith waited outside whilst Mr Quigley had a 
discussion with those officers. 

On 5 June, 1992, and what is described as "by 
appointment" Smith, accompanied by Mr Quigley, pre- 
sented at Central Police Station where he was arrested and 
duly charged. As noted above, when the charge was heard 
he pleaded guilty thereto with the result described. 

On the same day as Sergeant Smith saw Mr Quigley 
(Saturday 30 May, 1992) Constable Howes independently 
sought and obtained advice and had prepared for him a 
statement of the events which he signed. 
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After receiving the report from the Internal Affairs Branch 
and a detailed submission prepared by Mr Quigley on Mr 
Smith's behalf, the Commissioner of Police issued the 
following documents (reproduced in full hereunder) to 
Sergeant Smith and later forwarded his recommendation to 
the Ron Minister for Police (see below): 

"Notice of Suspension. 
TO: DESMOND JOHN SMITH 

SERGEANT 5508 
Take notice that exercising the powers vested in him 

under the provisions of Section 8 of the Police Act 
1892-1982, the Commissioner of Police has directed 
that you be suspended from duty in the Western 
Australia Police Force with pay and allowance from 
June 5, 1992, until further notice. 

Upon the commencement of your suspension with 
pay and allowances, the Commissioner directs that you 
will not engage in any other trade, business or 
profession, or accept any other remuneration for 
employment for the period of your suspension. Failure 
to comply with this direction will result in the stoppage 
of your Police pay and allowance. 
CDS LIPPE 
CHIEF SUPERINTENDENT (DISCIPLINE) 
INTERNAL INVESTIGATION BRANCH 
November 25, 1991" 

(Exhibit C) 
"HB FILE NO: 92/608 

SERGEANT DESMOND JOHN SMITH, NO. 5508. 
NOTICE OF INTENDED REMOVAL FROM THE 

POLICE FORCE OF WESTERN AUSTRALIA. 
I advise that under the provisions of Section 8 of the 

Police Act I now intend, subject to the approval of the 
Hon Minister for Police, to remove you from the Police 
Force of Western Australia. 

I propose to do so in the public interest and to 
maintain the integrity of the Force in the belief that you 
are not a fit and proper person to hold the office or 
exercise the powers of a member of the Police Force, 
or to properly carry out the duties required of a member 
of that Force. 

The matter that I consider to be relevant in this 
respect is the following: 

At the Central Law Courts Perth, on November 11, 
1992, you were convicted of assaulting a juvenile who 
was in your custody at the Fremantle police Lockup 
thereby causing him bodily harm. 

The presiding Magistrate considered your actions at 
the time were of such a serious nature, he imposed a 
$5,000.00 fine. 

Your conduct under these circumstances has brought 
discredit to the Force. 

Any submissions as to why your removal should not 
take place must be made immediately upon receipt of 
this notice. 
COMMISSIONER OF POLICE 

Copy of this notice handed to Sergeant Desmond 
John SMITH. No. 5508, at 14.15 hours on 12.11.92." 

(Exhibit E) 
"HON. MINISTER FOR POLICE 
Re: Sergeant Desmond John SMITH 5578 

Sergeant Desmond John SMITH 5578, appeared 
before a Magistrate at the Central Law Courts, Perth 
on Wednesday, November 11,1992 and pleaded guilty 
to a charge of assaulting a juvenile and was fined 
$5,000.00. 

I have examined the details of this case and have 
been briefed by the Acting Chief Superintendent 
(Discipline), P DONNELLY on all aspects of the case. 

On Thursday November 12, 1992 I served a notice 
of my intention to remove Sergeant SMITH from the 
Police Force of Western Australia. The notice was 
served under the provisions of section 8 of the Police 
Act, (Copy attached). 

My proposal to remove Sergeant SMITH from the 
Police Force of Western Australia was in the interest 
of the public and to maintain the integrity of the Force 
in the belief that Sergeant SMITH was not a fit and 
proper person to hold the office or exercise the powers 
of a member of the Police Force, or to properly carry 
out the duties required of a member of this Force. 

Matters that I consider to be of paramount impor- 
tance in making my decision in this case are as 
follows:— 

• Joseph DETHRIDGE is a juvenile 
• DETHRIDGE was in Police Custody. 
• Sergeant SMITH was in charge of the Fremantle 

Lockup. 
• Sergeant SMITH owed a duty of care to DE- 

THRIDGE. 
• The assault was committed in the presence of 

junior staff. 
• Sergeant SMITH as Officer in Charge of the 

Lockup should have been leading by example and 
supervising junior staff in maintaining high 
standards of care for detainees. 

• My observations of the incident on video tape 
indicates a premeditated assault. Sergeant SMITH 
walked DETHRIDGE out of the vision of the 
camera and assaulted him about 3 to 4 seconds 
later. 

• The assault was not a spontaneous reaction to an 
insult or aggression as one might encounter in 
some instances that may afford some mitigating 
circumstances. 

• The actions of Sergeant SMITH could in no way 
be lawful or excused by law. 

Sergeant SMITH has responded to my notice and I 
have received a detailed submission on his behalf by 
his Counsel Mr J QUIGLEY. (Copy attached). 

The submission has been carefully considered by me 
and in particular I have noted:— 

• The circumstances of Sergeant SMITH'S work 
conditions and the stresses that had been placed 
upon him. 

• The views of Sergeant SMITH'S general practitio- 
ner and the psychiatrist to whom he has been 
referred. 

• Provocation that Sergeant SMITH endured imme- 
diately prior to the incident. 

• The remorse that Sergeant SMITH has shown 
since the incident and his attempts at a reconcilia- 
tion. 

• Sergeant SMITH'S 17 years of unblemished 
service. 

• The hardship that Sergeant SMITH and his family 
have already endured and will continue to endure. 

However, the above factors of the submission do not 
counter the public interest and the credibility of the 
Police Force. 

It is with regret that I have to dismiss an experienced 
police officer and I confirm my action under section 8 
of the Police Act 1892, in recommending the dismissal 
of Sergeant Desmond John SMITH No. 5578 from the 
Western Australia Police Force. I seek your approval 
in this matter. 

In arriving at this decision I have not been influenced 
by the media publicity generated in this matter, nor 
have I been influenced by personal attacks on me by 
certain sections of the media. The decision is the 
responsibility of my office in the interests of the 
community of Western Australia and to uphold the 
credibility of the Western Australia Police Force. 
B BULL 
COMMISSIONER OF POLICE 
November 23 1992" 

(Exhibit M) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

The Hon Minister concurred with the Commissioner's 
recommendation in the following terms:— 

"COMMISSIONER OF POLICE 
Your recommendation under Section 8 of the Police 

Act that Sgt Etesmond John Smith, No. 5578, be 
dismissed is approved. 

I have noted your views on the matter. 
I regret that this course of action is necessary. 
I ask that you arrange an opportunity for me to visit 

and inspect the Fremantle lockup with a view to 
ascertaining if an upgrade is necessary or indeed 
whether a new lockup is required. 

I also request a report on the other disciplinary 
resource and administrative changes you have put in 
place in relation to the Fremantle region. I would 
appreciate that report prior to the 30th of November and 
I would propose to visit the lockup the following week. 
MINISTER FOR POLICE 
24 November 1992" 

(Exhibit 6) 

Thereafter, on 7 December, 1992, Mr Smith filed this 
application with the Commission. 

In opening, Mr R. Le Miere (of counsel) set out and then 
developed with great thoroughness the following four 
propositions which he contended demonstrated that in the 
circumstances Smith was unfairly dismissed:— 

"There are many facts which go to make up the 
totality of the circumstances which render the appli- 
cant's dismissal unfair, but there are four circumstances 
or circumstances which may be considered under four 
headings which are the principal areas to which the 
case will be addressed and which provide the circum- 
stances and reasons why the dismissal of Sergeant 
Smith was unfair. If I might briefly outline those four, 
I will come back to them in greater detail later in this 
opening, but so the Commission may see at the outset 
the overview of the matter. 

The first matter is that the applicant's conduct which 
led to his dismissal was a result of or materially 
contributed to by his employer's failure to have proper 
regard for his safety, health and welfare by requiring 
him—Sergeant Smith—to work in circumstances and 
conditions which caused a buildup of stress and 
frustration and directly led to his conduct on the night 
of 8 May 1992. 

The second area or heading of circumstances to 
which I direct the Commission's attention is that prior 
to 8 May 1992, Sergeant Smith had an exemplary 
record for past conduct; almost 17 years of exemplary 
service to the police force and the community of 
Western Australia. 

The third factor is that the circumstances of the 
incident on 8 and 9 May 1992 which led to Sergeant 
Smith's dismissal strongly mitigate the seriousness of 
the offence. The fourth fact is that the overwhelming 
publicity which Sergeant Smith has been subjected to 
and continues to be subjected to, together with 
economic circumstances, render it unlikely that Mr 
Smith who is now 38 years of age and married with two 
young children will be able to find alternative 
employment. The financial consequences of dismissal 
will be harsh and severe. The fact of the publicity 
which he had received has itself brought unwelcome 
consequences to Mr Smith and his family. 

I emphasise at the outset, if it please the commission, 
that all the circumstances must be considered in 
determining whether the dismissal was unfair. That 
includes the treatment received by Sergeant Smith in 
his dismissal in contrast to other police officers who 
have been found to have committed similar offences; 
it includes the environment in which the decision to 

dismiss was made, specifically the pressure from a 
section of the media and the public to make an example 
of Sergeant Smith. We say that is to be contrasted with 
the overwhelming support for Sergeant Smith dis- 
played in the public at large. 

All the circumstances, we will submit, taken together 
render the dismissal unfair. Alternative courses were 
open. The fair course would have been to take some 
disciplinary action short of dismissal." 

(Transcript Pages 20, 21 & 22) 

Medical Evidence. 

Dr A.J. Mander MB Ch B, M.D., M Phil, MRC. Psych. 
F.R.A.N.Z.C.P. gave evidence in these proceedings, having 
previously interviewed Mr Smith and prepared a written 
report which formed part of the applicant's submission to 
the Commissioner of Police. Set out below are those 
sections of the report (Exhibit F) which the Commission has 
particularly noted and had regard to in reaching its 
conclusions in this case. 

"Psychometric Tests 

I have appended the results of the Psychometric 
Tests to the Report. These three scales measure various 
aspects of anxiety and depression and it can be seen that 
his scores were all at the upper end of the normal range. 
There is a word of caution with regards to these tests 
since they are normally administered to ascertain an 
individuals current mental state. I asked Sergeant 
Smith to complete them for the period immediately 
prior to the incident in May. Errors can of course occur 
with such an extrapolation since six months is a long 
period to try and recall ones mood state, especially after 
the attention that Sergeant Smith has been attracting 
recently. 

Opinion 

People experience stress when important needs are 
frustrated and this is particularly so for action 
orientated individuals who are used to solving prob- 
lems. In Sergeant Smith's case there was neglect of 
physical needs (the lack of security, poor working 
environment and lack of variety in the lockup) and 
emotional needs (the apparent lack of interest from 
senior officers). 

The level of stress at work can be gauged by the 
officers attempts to bring both the operational and 
situational difficulties at die Fremande lockup to the 
attention of senior staff and this included attending 
meetings during their own time. Sergeant Smith had, 
in addidon, aired his personal grievances to senior 
officers. His perception, righdy or wrongly, of an 
uncaring attitude to these frustrated or threatened needs 
would be expected to lead to lowered morale, produc- 
tivity and sense of well being. 

Stress is cumulative and can be increased if, as in 
this case, there is no ability to control its duration. 
Sergeant Smith believed at the time that he was coping 
with his work situation but he was clearly angry at the 
way he was being treated and disappointed that his 
transfer had not lived up to expectations. Repeated 
stress can lead to hypervigilance and a difficulty in 
'winding down'. Comments from his colleague Steve, 
his wife, and the evidence that he was sleeping poorly 
suggest that this was the case for Sergeant Smith. This 
would be likely to lead to a lowered tolerance for 
frustration with the individual becoming more prone to 
irritability and anger. 

Frustration, whether it is the result of environment 
obstacles, personal limitations or conflict, can produce 
a number of possible consequences but aggression is 
common. Aggression, or other means of expressing the 
state of heightened arousal, reduces the level of 
frustration that an individual experiences to a more 
comfortable level and this usually aids further attempts 



at solving the problems that have cause this reaction. 
However, Sergeant Smith does not appear to have had 
any outlets for his frustration; he denies being more 
irritable with his wife and children and did not interact 
socially to any great extent with other officers or 
confidants with whom he could share his feelings. In 
this situation perceived stress is likely to increase and 
frustration tolerance decrease. 

With his attempts to solve his work problems 
thwarted, and no way of reducing his level of 
frustration and the attendant aggression that typically 
accompanies this, it was probably only a matter of time 
before this was displaced onto an innocent individual. 
Displacement is an unconscious defence mechanism, 
one of many that protect people from emotionally 
stressful environments. For instance it is common for 
people reprimanded at work to take this out on their 
family and to have little, if any, comprehension of the 
connection. 

The build up of frustration, attendant anger, unex- 
pressed and unacknowledged aggressive feelings and 
their unconscious displacement onto an innocent 
individual is a likely explanation for what is otherwise 
an inexplicable act on Sergeant Smith's part. 

(Exhibit F pages 3 & 4) 
(My Emphasis) 

Mr R. Cock (of counsel) for the respondents submitted 
that:— 

"Sir I obviously bring that to your attention because 
my primary submission is that this assault, having 
occurred in the context of a police officer in the context 
of a person in custody, must be viewed somewhat 
differently to the way one might view one isolated 
assault upon somebody else committed by a person in 
regular employment in some different industry. In my 
submission, it can be demonstrated, and has been, that 
standards of the industry in which police officers are 
employed, as no doubt you accept, sir, require some 
special regard to the need to maintain integrity, 
honesty and the public sense of confidence." 

(Transcript Page 289) 
(My Emphasis) 

Mr Cock contended that the circumstances of the Ray and 
Kelly cases in which, after convictions for assault, dismissal 
from the police force did not occur were not appropriate 
precedents for this case. It was submitted that neither of 
those cases were, as seen by the courts where fines of $200 
and $500 respectively were imposed, anywhere near as 
serious as the present case. 

The Commission sets out the contentions for the 
respondents, strongly put forward by Mr Cock:— 

"Another matter to which you will have regard, sir, 
is that the applicant following his dismissal used 
language which is on one view inappropriate for the 
continuing relationship of master and servant or 
employer and employee, officer and commissioner. He 
accepts that in many television broadcasts, following 
the night of the termination, he called the commissioner 
"gutless" and with some prompting he finally con- 
ceded in the witness-box I think that he regretted doing 
that, although you will take into account, sir, his 
reluctance to even come to that position. 

You will take into account the fact that he has on no 
occasion ever apologised to the commissioner. It would 
seem that his attempts to meet the commissioner were 
not motivated by a desire to apologise to the 
commissioner, but rather to simply pursue the question 
of his termination generally. 

Aggravating features of the conduct of Mr Smith are: 
he was a sergeant. That mitigates against the length of 
service to which my friend will draw attention. Over 

16 years of service, on the one hand, must be seen in 
the balance; on the other hand, that makes the officer 
all the more experienced, all the more likely to know 
what is proper. It makes him all the more mature, all 
the more responsible, capable of much better leader- 
ship. So on the one hand, experience must count on the 
ledger; on the other hand, his conduct must be viewed 
against his maturity, responsibility and leadership. 

Not only was this offence committed by someone 
who should know better, who should not have covered 
it up, who should have come out soon afterwards and 
admitted he was at fault—as Kelly did—but it was 
committed by somebody in front of a junior officer and 
that became all the more important when Constable 
Howes gave evidence. 

That makes it all the more important that discipline 
be restored and that senior officers appreciate that they 
are not above the law and that junior officers must be 
given a proper example. 

The example given to Howes was not just the 
example of the assault. Howes has the example of this 
senior officer putting a false entry in the book and of 
attemptedly covering up the incident because it cannot 
be suggested that Howes doesn't have access to the 
book, ever have a chance to see the book and peruse, 
and we all learn by the actions of our seniors, actions 
of our superiors. 

So there is no suggestion, in my submission, that 
there was any precedent for this activity at Fremantle; 
it cannot be suggested that this conduct is anything 
other than completely contradictory to the usual course 
at Fremantle. 

As to the meeting of 4 March 1992, it is my 
submission that it can be now accepted by you, sir, that 
the meeting was predominantly called for officers to 
voice concerns about merit-based promotions and the 
need to get time off for courses and that although 
grievances generally were called, the purpose of the 
meeting was not as Mr Smith has suggested it to you. 

It cannot be said, or asserted as has been suggested, 
that Mr Smith made this confession—such as it 
was—entirely as a consequence of a sense of guilt. It 
must be assumed and found, sir, that he made it 
knowing full well that it was only a matter of time 
before he was questioned by the internal investigations 
branch. 

I have then analysed it. In the 67 days from and 
including Wednesday, 4 March, until and including 
Saturday, 9 May, he worked 25 working days, on my 
calculations. During that time he was in charge of the 
lock-up on 16 occasions; given other duties on 9 days. 
If one includes the following day, I think you get 26 
days and 17 occasions in the lock-up. 

During that period—that is since the meeting at 
which he expresses his complaints—he was only 
rostered for the lock-up on one Friday and that was a 
day-shift of 20 March and only one Saturday which was 
a Saturday shift he was working when the assault 
occurred. In other words, when you accept the evidence 
of all the witnesses—which we do—that the lock-up 
Saturday night and Friday night is at its worst, this man, 
since the complaints voiced by him at the meeting, only 
worked one shift on a Friday in the lock-up which was 
a day-shift. The only Saturday shift was the one the 
assault occurred. 
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We don't try and understate though the number of 
times he worked in the lock-up. He is the junior 
sergeant and, as all junior sergeants before him and all 
junior sergeants after him will, he has got more shifts 
in the lock-up than others but it wasn't an insensitive 
employer, an insensitive application of shift rosters. In 
my submission, exhibit A, when analysed with some 
care, does not make out the case that is asserted on 
behalf of the applicant as to the unfairness of his 
circumstances." 

(Transcript Pages 297, 298, 299, 300 & 301) 
(My Emphasis) 

The test which must be applied by the Commission, as 
accepted by both counsel, is that set out by the Industrial 
Appeal Court in the Undercliffe case (65 WAIG 385) which, 
paraphrased, is "Was the dismissal harsh, unjust or unfair 
in all the circumstances?" (See also Gromark Packaging v. 
FMWU, unreported matter No. 25 of 1991 delivered on 6 
November, 1992). 

The Commission now turns to two of the matters 
described by the Commissioner of Police (see Exhibit M) 
as "of paramount importance" in reaching his decision to 
dismiss Sergeant Smith (as he then was) which are attacked 
by Mr Le Miere. 

They were as follows:— 

"My observations of the incident on video tape 
indicates a premeditated assault. Sergeant SMITH 
walked DETHRIDGE out of the vision of the camera 
and assaulted him about 3 to 4 seconds later. 

The assault was not a spontaneous reaction to an 
insult or aggression as one might encounter in some 
instances that may afford some mitigating circum- 
stances." 

(Exhibit M) 

From the evidence of Mr Smith, Constable M. Howes, 
Sergeant KJ. Davies and Acting Inspector Littlefair, the 
Commissioner had before him statements from (at least) 
these three persons. Their evidence was then and is in these 
proceedings that in the passageway outside the charge room 
Mr J. Dethridge swore at Sergeant Smith saying words to 
the effect "You're a mother fucking cunt" and it was as a 
direct result of this insult that Smith struck Dethridge in the 
face. No statement, on the evidence of Acting Inspector 
Littlefair, was taken from Mr Dethridge and presented to the 
Commissioner of Police thus the statements of the three 
Officers were uncontroverted. 

Mr Dethridge was not called as a witness in these 
proceedings. 

In the result, with respect to the Commissioner, the 
"finding'' that' 'The assault was not a spontaneous reaction 
to an insult..." was not open on the uncontroverted 
statements then before him. The Commission closely 
observed the witnesses during their evidence in chief and 
their cross examination by Mr Cock. Their evidence was not 
shaken as to the above described insult being directed by Mr 
Dethridge to Sergeant Smith which led directly to the blow 
struck to Mr Dethridge's face and these are, on the evidence 
here, the facts now found by the Commission. 

The Commissioner's "finding" immediately preceding 
(see above Exhibit M) is, summarised, that the assault by 
Sergeant Smith was premeditated and that the removal of 
Mr Dethridge from the charge room was, by inference, so 
that the assault would not be recorded by the video camera. 

The Commission has reviewed the video tape several 
times, read and reread both transcripts thereof and the 
evidence of Mr Smith and Constable Howes. The Commis- 
sion is compelled to the conclusion that nothing in Sergeant 
Smith's behaviour, words or actions towards Mr Dethridge 
immediately prior to Smith's removal of him from the 
charge room, indicate at all an intention to assault him. 
Sergeant Smith takes a hold of Mr Dethridge by one arm, 

walks quietly beside him, refuses escort assistance from 
Constable Howes in the doorway to the passage as not 
necessary and passes from video camera view. The 
Commission, from all this material (reviewed as above), is 
simply unable to concur with the Commissioner's finding. 
The evidence and video tape material lead to the Commis- 
sion's contrary finding that there was no indication of a 
premeditated assault and it so finds. 

The other matters listed by the Commissioner of Police 
(See Exhibit M) are facts and cannot therefore be disputed 
nor are they. As stated earlier herein (see pages 3 and 4), the 
Commission accepts that Sergeant Smith's original inten- 
tion was to escort Mr Dethridge to the padded cell and place 
him therein. From a detailed consideration of all the 
evidence and material placed before it, the Commission 
finds the facts as follows: 

(a) Sergeant D. Smith has some sixteen years service 
with the Police Force and has never had discipli- 
nary action of any kind taken against him during 
his service. He was recommended for commenda- 
tion with regard to his actions at the Watheroo 
siege in January 1988. Further, Smith has volun- 
tarily undertaken community activity with respect 
to young people during his police service. 

(b) Smith's position as "junior" Sergeant at the 
Fremantle Police Station led to constant duty in 
charge of the Lockup. 

(c) All the officers who had experienced Lockup duty 
and who gave evidence testified that the working 
conditions were, to say the least, very unpleasant 
and stressful and Smith spent more time in this 
working environment than any other officer. 

(d) Due to staff shortages, Commander Smith was 
unable to alleviate Sergeant Smith's situation nor 
was Sergeant Smith's application for transfer to 
another position successful further heightening his 
stress level. 

(e) The medical evidence, summarised briefly, is that 
although Smith didn't realise it he was suffering 
from stress which produces anxiety and anger. As 
Dr Mander testified: 

"With his attempts to solve his work 
problems thwarted and no way of reducing 
his level of frustration and the attendant 
aggression that typically accompanies this it 
was probably only a matter of time before 
this was displaced onto an innocent individ- 
ual." 

(f) From the time Sergeant Smith arrived at the 
station on 8 May, 1992 he both heard and observed 
Mr Dethridge and Schmah swearing at the 
arresting officers and shortly thereafter abuse and 
swearing in the charge room and generally 
disruptive behaviour therein. 

(g) This conduct clearly had a greater than normal 
effect on Smith (see (d) above) than it otherwise 
should. 

(h) The "final straw" for Smith is set out at pages 2 
and 3 of the reasons and does not require repetition 
here, however, there was no premeditation to the 
assault by Mr Smith and there was provocation of 
Smith by Dethridge. 

(i) The Commission accepts Smith's evidence that he 
was shocked and very upset by his assault on Mr 
J. Dethridge. This caused him to lie to Mr 
Dethridge Senior and to falsify the Lockup 
Occurrence Book. His genuine contrition is 
evidenced by his attempts to see, apologise and 
make financial reparation to the Dethridge family. 
Smith's arrest prevented those efforts coming to 
an acceptable conclusion. 
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(j) Smith voluntarily made a statement of the matter 
to his superiors and pleaded guilty to the charge 
arising therefrom in Court and was punished by 
the Court. 

(k) From the medical evidence and that given by Mr 
Smith's fellow officers who worked closely with 
him, the Commission concludes that the assault 
was, and will remain, a "one off" lapse on Mr 
Smith's part. That it was a severe lapse is further 
accepted as is the fact that it cannot go without 
severe disciplinary action being imposed upon 
him. 

(1) There is not an automatic presumption that a 
police officer convicted of assault will be dis- 
missed. Indeed, the Commissioner of Police 
correctly, in my respectful opinion, treats each 
case on its merits. 

Having regard to all the above matters and circumstances, 
the Commission finds that Mr Smith was, on the Undercliffe 
test (65 WAIG 385), unfairly dismissed. 

I turn now to consider the appropriate remedy that should 
follow the above finding of unfair dismissal. The Commis- 
sion had some concerns as to whether reinstatement was 
appropriate due to derogatory remarks and comments made 
by Mr Smith to the media about the Commissioner of Police 
following his dismissal. 

The Commission has reviewed Mr Smith's evidence on 
this aspect and accepts that he regrets those remarks and 
comments made in anger. Further, there is apparently little, 
if any, direct contact between the Commissioner of Police 
and die non-commissioned members of the police force on 
a daily basis and thus no problems for the Commissioner of 
Police should be created as a consequence of this Commis- 
sion's terms of reinstatement hereunder. 

At page 1 of these reasons the "alternative" claim is set 
out which, paraphrased, means a reduction in rank to Senior 
Constable, a minimum period of two years on non 
operational duties, which from the Section 32 conference 
proceedings the Commission understands to mean no 
contact with the general public, and three years re-training 
together with three monthly occupational health and therapy 
reviews. The reduction in rank produces a base earnings loss 
to Smith of some $2447 per annum and with the two years, 
at least, at the lower rank this amounts to almost a $5000 
"fine" over that period. Finally, merit rather than seniority 
promotion now operates and thus re elevation to the rank 
of Sergeant will only come after due assessment by Smith's 
superior officers. 

In all the circumstances of this case (supra), the 
Commission will order reinstatement upon the alternative 
basis stated in the amended claim. 

Appearances: Mr R. Le Miere (of counsel) with Mr C. 
Chenou (of counsel) appearing on behalf of the applicant 

Mr R. Cock (of counsel) appearing on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Desmond John Smith 

and 
Minister for Police and Another. 

No. 1551 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

29 January 1993. 
Order. 

HAVING heard Mr R. Le Miere (of counsel) with Mr C. 
Chenou (of counsel) on behalf of the Applicant and Mr R. 
Cock (of counsel) and later Ms V. Zupanovich on behalf of 
the Respondents, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That Mr Desmond John Smith be re-appointed as 
soon as practicable but not later than 26th 
February 1993 to the Western Australian Police 
Force at the rank of Senior Constable for at least 
2 years before being eligible for promotion. He is 
to undergo such training and assessment consid- 
ered appropriate by the Commissioner of Police. 

2. That Mr Desmond John Smith is to suffer no loss 
of wages and entitlements at the rank of Senior 
Constable from the date of his dismissal to the 
date of his re-appointment. 

3. That there be deemed no break in service from the 
date of the applicant's dismissal to the date of his 
re-appointment. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Bruce Wesley 

and 
Leonard Forrest & Betty Joan, Metcalfe. 

No. 1122 of 1992. 
COMMISSIONER C.B. PARKS. 

15 January 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner.) 

THE COMMISSIONER: Before the Commission is an 
application by Mr Wesley wherein he claims, pursuant to 
section 29(b)(ii) of the Industrial Relations Act 1979, that 
he has not been paid a benefit that he was due according to 
his contract of service, not being a benefit under an award 
or order of this Commission. 

Mr Wesley had been engaged by Mr and Mrs Metcalfe 
on a contract for service to undertake building related work 
in relation to their Kelmscott residence. That led to a 
subsequent relationship being entered into that required Mr 
Wesley to perform renovation work upon a house at the 
Mingenew farm property of the respondents. 

The work to be undertaken was viewed and assessed by 
the applicant and it appears that at least part of it was clearly 
agreed to be undertaken under a contract for service. It is 
the evidence of Mr Wesley that another part of the work to 
be done, which involved renovating the bathroom and 
laundry, was difficult to assess for the purposes of 
determining a contract price. Thus it was proposed to the 
respondents that such work be undertaken on the basis he 
be paid at a daily rate. 

The question arises as to whether or not the nature of the 
contract ultimately entered into between the parties in 
relation to the bathroom and laundry work was one for 
service or one of service. There is no dispute between the 
parties that the work to be undertaken would be at the rate 
of $120.00 per day on the basis that Mr Wesley would 
perform what Mr Metcalfe described as 'a fair day's work'. 

For his part, Mr Wesley submits that the relationship he 
entered into in relation to the work at the Mingenew 
premises, was one of an employee to the respondents and 
therefore a contract of service. The applicant claims that in 
that capacity he undertook the renovation work and other 
work as directed by the respondents for a period of 15 days. 
Included therein are hours claimed as days of work which 
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involved him travelling in a truck, both as a passenger and 
as a driver, on one occasion to the town of Geraldton, and 
on another to the city of Perth, from the Mingenew property 
and return. 

It is evidenced that for the period that Mr Wesley worked 
at the Mingenew property he received two payments from 
the respondents which totalled the sum of $900.00. It is his 
claim that his contract entitles him to a further sum of 
$1,020.00. This, the Commission has been told, is made up 
of a sum of $900.00, being the difference between the 
$900.00 received and the balance said to be owing according 
to a calculation of 15 days at the rate of $120.00 a day, thus 
a total of $1,800.00. A further $120.00 has been claimed 
over and above the $900.00 said to be owed, on the basis 
that when returning from Perth to Mingenew both Mr 
Metcalfe and Mr Wesley drove the truck involved and, 
because of mechanical difficulties, they did not arrive back 
at the farm until the early hours of the morning following 
the day of departure. This, Mr Wesley claims, should be 
viewed as overtime and he therefore claims the equivalent 
of an additional day's wage for the extra time involved. 

It is unfortunate that the parties before the Commission 
were not represented because there are many matters that 
remain unaddressed by both of them. There is a paucity of 
information to assist the Commission in determining the 
nature of the contract entered into between them. No 
outright challenge was made by the respondents to the 
assertion that their relationship with Mr Wesley was of the 
nature that he claims. 

An inference can be drawn from the evidence of Mr 
Wesley that although he was left generally to his own 
devices as to his start and finish time each day. He was 
subject to a degree of direction on what work he was 
required to do. There is a direct conflict in the evidence as 
to whether or not Mr Wesley was acting under the direction 
of Mr Metcalfe or on his own election on the occasions that 
he travelled to and from Geraldton and to and from Perth 
which, as 1 have already observed, involved him in driving 
duties. 

There is also a direct conflict in the evidence as it relates 
to the event of travelling to and from Geraldton in that Mr 
Wesley says, in answer to a question from Mr Metcalfe, that 
Mr Metcalfe travelled with him in the truck. Mr Metcalfe, 
on the other hand, says that he did not travel in the truck but 
travelled in a utility with his wife. 

There are a number of other inconsistencies in the 
opposing testimony of Mr Wesley and that of Mr Metcalfe. 
It is submitted to the Commission by Mr Metcalfe that the 
total sum paid to Mr Wesley is reasonable in the 
circumstances of their contract relationship. This is so, he 
says, because the rate agreed was subject to the performance 
of a fair day's work and that it was therefore appropriate for 
him, holding the view that a fair day's work had not been 
done, to reduce the sum that would normally have been due 
to Mr Wesley. His method of so doing was to seek telephone 
quotes for the bathroom and laundry renovation work and 
to average the quoted values. He estimated that Mr Wesley 
had completed two-thirds of that work and therefore he paid 
him that proportion of the averaged quotes. Thus Mr 
Metcalfe arrived at the total sum of $900.00 which he 
effected by paying $500.00 as a second and final payment 
to Mr Wesley. 

The contract arrangement between the parties is some- 
what imprecise. It was clearly based on $120.00 a day and, 
it would seem, was qualified by the need to perform 'a fair 
day's work'. Mr Metcalfe attributes a meaning to those 
words which he says was a common understanding with Mr 
Wesley, that Mr Wesley would work from morning until 
evening as is the case with farmers. The Commission of its 
own knowledge is well aware that persons working the land 
do work a long day, but no one farmer works the same day 
and therefore 'a fair day's work' has no precise meaning. 
Even if it did, it has not been shown that there is a contract 
condition which allows for the daily rate to be reduced if 
such a day is not worked. The remedy available at was to 
direct that the situation be rectified or, alternatively, by the 
bringing of the contract arrangement to an end because of 
a failure to perform in the terms stipulated. 
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I am satisfied that Mr Wesley performed renovation work 
and some other unrelated work as requested by the 
respondents and therefore I think it probable that the 
relationship between the parties was a contract of service. 
Thus it remains to be determined whether he has not 
received a benefit to which he was entitled. I have not been 
satisfied that Mr Wesley has shown that on the occasions 
he did a round trip to Geraldton and to Perth, he did so at 
the direction of the employer and therefore, whilst so absent 
from the property in Mingenew, was acting as an employee. 
It would appear that at least some of the time Mr Wesley 
probably did act as an employee, however, the onus was on 
Mr Wesley to establish his claim. In relation to those periods 
of travel, he has not done so in a manner that the 
Commission can satisfactorily assess what may be due to 
him. 

On each of the other days that Mr Wesley was employed 
by the respondents, notwithstanding he may not have 
worked a length of day expected by the respondents, 
according to his contract he was entitled to $120.00 for a 
period of 12 full days, from which should be deducted the 
$900.00 that he has been paid to date. 

As to the claim for an additional day's payment based on 
the concept of having worked overtime, it is appropriate to 
also state that it has not been shown that the contract of 
employment entered into made any provision whatsoever for 
overtime payments. It was for a rate of $120.00 per day and 
no more than that, thus had it been found on the days of 
travel to and from Perth that such was a working day for Mr 
Wesley, he would not have been due or entitled to such a 
payment in the absence of an overtime provision. Therefore 
that part of his claim is refused. 

I therefore propose to issue the Minutes of Proposed 
Order in favour of Mr Wesley for the sum of $540.00 which, 
when added to the $900.00 received by him, will total 
$1,440,00, or the equivalent of 12 days at $120.00 per day. 

Appearances: Mr R.B. Wesley appeared on his own 
behalf. 

Mr L.F. Metcalfe appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Bruce Wesley 

and 
Leonard Forrest & Betty Joan, Metcalfe. 

No. 1122 of 1992. 
COMMISSIONER C.B. PARKS. 

10 February 1993. 
Order. 

HAVING heard Mr R.B. Wesley on his own behalf and Mr 
L.F. Metcalfe on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That Mr L.F. Metcalfe & Mrs B.J. Metcalfe pay Mr 
R.B. Wesley the sum of $540.00 within 21 days of the 
date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers Union of Australia, Western Australian 
Branch 

and 
Robe River Iron Associates. 

No. C 716 of 1992. 
COMMISSIONER I.E. GREGOR. 

15 December 1992. 
Order. 

WHEREAS on the 8th day of December 1992 the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia and others (the Applicant 
unions) applied for an urgent conference pursuant to Section 
44 of the Industrial Relations Act 1979 (the Act) with Robe 
River Iron Associates (Robe) and; 

Whereas the Applicant unions sought the conference on 
the basis that they have members employed by Robe 
pursuant to provisions of the Robe River Iron Associates 
Production and Processing Award 1990 (the Award) and that 
on or about the 1st or 2nd December 1992, some employees 
had their contracts of service terminated by Robe in 
accordance with the provisions of the said award and; 

Whereas it was the belief of the Applicant unions that the 
said employees contracts of service were terminated solely 
because of their attendance at a stop work meeting held on 
the 30th November 1992 and that some employees currently 
working out the notice so given, had refused to give an 
undertaking to Robe not to further attend stop work meetings 
or engage in industrial action of any type, the said notice to 
expire on about the 8th and 9th December 1992 and; 

Whereas the Applicant unions advised the Commission 
that employees of Robe had resolved to take industrial 
action in support of the persons subject of dismissal notices 
and as a result there has been a rapid and serious 
deterioration of industrial relations across Robe worksites 
and; 

Whereas the Applicant unions sought during the confer- 
ence that Commission issue interlocutory orders so as to 
prevent Robe giving effect to its decision to terminate the 
contract of employment of those employees to whom notice 
had been given and; 

Whereas the Unions advised the Commission that on 30th 
November they had embarked upon strike action in support 
of the ACTU Victorian Unions Actions against the Kennett 
Government, in that they have engaged in a stop work 
meeting, and subsequently withdrew their labour at Cape 
Lambert for 24 hours and; 

Whereas on return to work individuals were asked 
questions by the employer, it appears, to ascertain the 
intention of the individual to abide by their contract of 
service and; 

Whereas during the conference, the Commission was 
advised that the contract of employment of one worker had 
come to an end, and that at a time concurrent with the 
conference, if another 20 workers did not give the 
undertakings required by the company to abide by their 
contracts of service, their contracts of employment would 
come to an end and; 

Whereas in a response to a question from the Commission 
Robe indicated that in respect to any employee who was 
currently on strike and who returned to work that any such 
employee who failed to give a satisfactory response to 
Robe's request for them to confirm that they would work in 
accordance with their contracts of service, would be given 
notice of termination of their employment in accordance 
with Clause 6 of the Award and; 

Whereas if a worker gave a commitment that he or she 
would work to the full extent of their contract of 

employment including the requirement to work 38 hours as 
was provided for in the 1990 Award, subject to leave 
provisions provided by the said award, that Robe, subject to 
meeting of the requirements described herein, would give 
favourable consideration to re-employment of that person 
and; 

Whereas Robe said that the same consideration would be 
given to those employees at the completion of the period 
notices who seek re-employment and; 

Whereas the parties discussed the issues between them, 
but no resolution was reached in respect of the matters then 
before the Commission, that is the contract of employment 
of one J. French and the contracts of employment of those 
workers who were given notice on or about the 8th and 9th 
of December and; 

Whereas the Commission in respect of the matters 
described in the proceeding citation indicated that it would 
refer those matters for hearing and determination of the 
fairness or otherwise of the action of Robe and; 

Whereas the Commission declined to issue the order 
sought by the Applicant unions as described above, on the 
basis that the extant conduct of the union was such that it 
did not come to the Commission with clean hands and; 

Whereas the Commission advised the Applicants union 
that if the situation changed between the time the conference 
ended and the time those matters then identified had been 
listed for hearing and determination, that the said Applicant 
unions could make further applications for interlocutory 
orders and; 

Whereas on the 14th day of December the Applicant 
unions made such an application on the basis that a meeting 
had been held with workers of Cape Lambert, such meeting 
resulting in a staggered return to work, with day workers 
returning on the 15th of December and; 

Whereas on this basis the Applicant unions sought the 
intervention of the Commission on interlocutory basis to 
prohibit Robe to effecting termination by the giving of 
notice to those workers who had returned to work and in 
accordance with the stated intention of Robe at the 
conference held on the 9th December and; 

Whereas it is the opinion of Robe expressed by its 
Counsel Mr H. Dixon, that the union conduct which had led 
to Commission to refuse to issue interlocutory orders on the 
9th December had not changed in any real way and; 

Whereas it was the view of Robe, that there should be not 
interlocutory intervention by the Commission and that 
questions of the contract of service of individuals should be 
allowed to take their course in accordance with the law and; 

Whereas it was the view of Robe that the referral of the 
matters described in the schedule of matters for hearing and 
determination published by the Commission on the 14th 
December 1992 effectively brought to an end the ability of 
the Commission to make interlocutory orders pursuant to 
Section 44 of the Act and; 

Whereas the Commission having considered these issues 
concludes and finds that at the conclusion of the conference 
held on the 9th December in accordance with section 44 of 
the Act, the dispute or disagreement in relation to an 
industrial matter had not been settled by an agreement and 
to the extent that the dispute or disagreement could then be 
identified, the Commission referred that part of the dispute 
for hearing and determination and; 

Whereas the said reference for hearing and determination 
did not exhaust the dispute or disagreement between the 
parties and the said dispute or disagreement in part was 
extant at the end of the conference and still continues and; 

Whereas the applicant union's have exercised what is in 
effect a liberty to make further applications for orders such 
liberty being granted by the Commission in recognition that 
the dispute or disagreement was at least part extant and; 

Whereas the principal objects of the Act provide amongst 
other things, a mechanism for settling industrial disputes, 
not resolved by amicable agreement including threatened 
pending and probable industrial disputes with the maximum 
of expedition and minimum of legal form and technicality, 
subject of course to the terms of the Act itself and; 



Whereas a grant of orders by the Commission would be 
consistent with the object expressed in the preceding citation 
and not contrary to any provision of the Act, in the face of 
specific mechanism in Section 44, to enable the issue of 
interlocutory orders, if in respect to industrial matters the 
Commission decides to make orders which will, in its 
opinion prevent the deterioration of industrial relations in 
respect of the matter in question until conciliation or 
arbitration has resolved the matter and; 

Whereas it is the view of the Commission that the absence 
of conciliation does not mitigate the power contained in the 
section unless and until arbitration has been concluded and; 

Whereas it is the view of the Commission that the 
granting of a order which would have the effect of delaying 
the operation of any period of notice given by Robe under 
the Award until the matter has been resolved by Arbitration 
does not create any prejudice or onourous burden upon Robe 
and; 

Whereas it is the view of the Commission that the conduct 
of the Applicant Unions and the surrounding conditions 
have changed such that the Applicant Unions should not 
now be denied the relief sought, at least on an interlocutory 
basis, and; 

Whereas the Commission in the exercise of its jurisdic- 
tion is required, amongst other things, to have regard for the 
interests of the persons immediately concerned whether 
directly affected or not and where appropriate for the 
interests of the Community as a whole and; 

Whereas having a regard for the interests of the 
community of the whole, the Commission is to take into the 
consideration to the extent that is relevant to the State of the 
National economy and the State of the economy of Western 
Australia and; 

Whereas it is notorious that the industry in which Robe 
is a participant, is one of importance to both the National 
and State economies; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979, and 
particular the provisions of section 44(6)(ba)(i) and to 
prevent the deterioration of Industrial Relations in respect 
of the matter in question as being resolved by arbitration 
does hereby order that:— 

(1) Notwithstanding the period of notice described in 
Clause 6.—Contract of Employment, subclause 
(5) of the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990, that the 
period of notice given to any employee or former 
employee who is or was employed subject to the 
conditions of the Award, who is in any of the 
circumstances described in the citations to this 
order shall be extended until the date of orders 
dispositive of the matters for arbitration in 
application No. CR 716 of 1992. 

(2) This order does not purport to vary any other 
provision or part of Clause 6.—Contract of 
Employment, that is, inter alia, it does not effect 
the right of the employer to dismiss the employee 
without notice for misconduct, which at law 
would justify a dismissal, nor does the order vary 
in any other way the rights and obligations of any 
party to the Award as those rights and obligations 
are described in the Clause 6.—Contract of 
Employment. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. C 716 of 1992. 

COMMISSIONER J.F. GREGOR. 
24 December 1992. 

Order. 
WHEREAS on the 16th December 1992 during hearing of 
No. CR 716 of 1992, Counsel for the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia and Others (the Applicants) advised the Commis- 
sion that it contended that Robe River Iron Associates (the 
Respondents) had breached the said orders in that it had 
failed to offer work to workers named on Exhibit El in 
proceeding No. CR 716 of 1992 when they presented for 
duty and; 

Whereas pursuant to Section 93(8) of the Industrial 
Relations Act 1979 the Commission directed Deputy 
Registrar Kelvin McCann to investigate and report on the 
Applicants contention and; 

Whereas on the 21st December 1992 the Deputy Registrar 
submitted his report and; 

Whereas in view of the contents of the report the 
Commission had cause to issue it together with its 
originating direction, to the parties. 

Whereas the Commission then called the parties to a 
conference pursuant to Section 44 of the Act and; 

Whereas at the conference the Commission sought the 
views of the parties on the Deputy Registrar's report and; 

Whereas the Commission advised the parties that it was 
its intention that all persons whose circumstances where 
described in the citations to Order No. C 716 of 1992 be 
embraced by its terms and; 

Whereas doubts about the effect of the orders had created 
a class of workers whose circumstances were different to the 
majority and; 

Whereas the existence of this class of workers has the 
potential to lead to a deterioration of industrial relations and; 

Whereas on the 15th December, 1992 the Commission 
pursuant to the powers contained in the Industrial Relations 
Act 1979, and particularly the provisions of Section 
44(6)(ba)(i) and to prevent the deterioration of industrial 
relations made orders that: 

(1) Notwithstanding the period of notice described in 
Clause 6.—Contract of Employment, subclause 
(5) of the Robe River Iron Associates Ore 
Production and Processing Award 1990, that the 
period of notice given to any employee or former 
employee who is or was employed subject to the 
conditions of the Award, who is in any of the 
circumstances described in the citations of this 
order shall be extended until the date of orders 
dispositive of the matters for arbitration in 
application No. CR 716 of 1992. 

(2) This order does not purport to vary any other 
provision or part of Clause 6.—Contract of 
Employment, that is, inter alia, it does not effect 
the right of the employer to dismiss the employee 
without notice for misconduct, which at law 
would justify a dismissal, nor does the order vary 
in any other way the rights and obligations of any 
party to the Award as those rights and obligations 
are described in Clause 6.—Contract of Employ- 
ment. 

Whereas the Respondent claims that the order made on 
the 15th December 1992 does not relate to former employees 
whose contracts of service had been terminated prior to the 
making of the said order by reason of the period of notice 
given to those employees having expired and; 
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Whereas to give effect to the intention of the Commission 
on the 15 th of December, 1992 and to prevent the further 
deterioration of industrial relations the Commission has 
decided to make a further order pursuant to Section 
44(6)(ba)(i) of the Industrial Relations Act. 

Now therefore, the Commission pursuant to the powers 
of the Industrial Relations Act 1979, and particularly the 
provisions of Section 44(6)(ba)(i) and to prevent the 
deterioration of industrial relations in respect of the matters 
in question being resolved by arbitration does hereby order: 

(1) That Robe River Iron Associates shall employ and 
continue to employ in accordance with die Robe 
River Iron Associates Iron Ore Production and 
Processing Award 1990 and the terms of the 
contract of employment he was employed pursu- 
ant to on the 1st December 1992, each of: 

D. Perry 
N. Fitzsimmons 
F. Lovegrove 
T. Dixon 
N. Taylor 
J. Lloyd 
A. Toth 
P. French 
H. Earth 
M. Carlyle 
R. Chumside 
G. Armstrong 
B. Hodges 
J. Kirk 
B. Wiltshire 
A. Coombes 
M. Dorotich 
P. Auer 
P. Stevens 
R.J. Taylor 
J. French 
J. Power 
G. Wilmot 
K. Norman 
J. Baines 
D. Jones 
M. McMahen 
M. Whitby 

who presents himself for work in the normal way 
on 29th December 1992 in the capacity in which 
he was employed immediately prior to the 
termination of his contract of employment until 
the making of orders dispositive of the matters for 
arbitration in application No. CR 716 of 1992. 

(2) This Order does not purport to vary any other 
provision or part of Clause 6.—Contract of Employ- 
ment, that is, inter alia, it does not affect the right 
of the employer to dismiss the employee without 
notice for misconduct, which at law would justify 
a dismissal, nor does the order vary in any other way 
the rights and obligations of any party to the Award 
as those rights and obligations are described in 
Clause 6.—Contract of Employment. 

(3) The Order made by the Commission on 15th 
December 1992 is hereby cancelled as from the 
date of this Order insofar as it relates to the former 
employees of Robe River Iron Associates referred 
to in the Order of 15th December 1992. 

(4) That any employee who is employed by Robe River 
Iron Associates pursuant to order (1) above shall not 
repay to Robe River Iron Associates any entitle- 
ments paid out to him following the termination of 
his contract of employment and shall commence to 
accrue entitlements in respect of benefits of that 
kind only from 29th December 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 

Branch and Another 
and 

SDR Construction. 
No. C 731 of 1992. 

COMMISSIONER J.F. GREGOR. 
22 January 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Industrial 
Relations Act 1979,1 the undersigned Commissioner of the 
Western Australian Industrial Relations Commission pre- 
sided over a conference between the abovementioned parties 
on the 22nd day of January 1993; and 

Whereas the parties have met and conferred and have 
arrived at agreement on the matters in dispute, and have now 
therefore requested the Commission to issue an Order in the 
terms of the agreement; 

Now therefore the Commission, pursuant to the powers 
contained in Section 44(8)(a) of the Industrial Relations Act 
1979, hereby orders— 

(1) That notwithstanding the provisions of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973 as amended, employees who are 
employed by the Applicant on the construction of 
the Biox Treatment Plant for the Wiluna Gold 
Sulphide Project, near Wiluna, shall be paid a 
disability allowance of $1.00 per hour for each 
hour worked. 

(2) That the allowance is paid in recognition of the 
unforeseen and particular disabilities relating to 
this construction project and in lieu of the 
provisions of Clause 24.—Allowances and Spe- 
cial Provisions of the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973. 

(3) That this Order shall take effect from the 10th day 
of December 1992 and shall terminate on practical 
completion of work on the project. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wylie and Skene Pty Ltd 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 

Branch and Another. 
No. C 622 of 1992. 

COMMISSIONER J.F. GREGOR. 
15 January 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Industrial 
Relations Act 1979,1 the undersigned Commissioner of the 
Western Australian Industrial Relations Commission pre- 
sided over a conference between the abovementioned parties 
on the 23rd day of November 1992, having previously 
undertaken site inspections on the 27th of October 1992; and 

Whereas the parties have met and conferred and have 
arrived at agreement on the matters in dispute, and have now 
therefore requested the Commission to issue an Order in the 
terms of the agreement; 
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Now therefore the Commission, pursuant to the powers 
contained in Section 44(8)(a) of the Industrial Relations Act 
1979, hereby orders— 

(1) That notwithstanding the provisions of the Build- 
ing Trades (Construction) Award 1987 and the 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 as amended, employees 
who are employed by the Applicant on the 
construction of the helicopter storage facility 
adjacent to the Karratha airport, shall be paid a 
disability allowance of 90 cents per hour for each 
hour worked. 

(2) That the allowance is paid in recognition of the 
unforeseen and particular disabilities relating to 
this construction project. 

(3) That this Order shall take effect from the 1st day 
of September 1992 and shall terminate on practi- 
cal completion of work on the project which is 
expected to be on the 26th day of February 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees). 
No. C 23 of 1993. 

COMMISSIONER S.A. KENNEDY. 
20 January 1993. 

Order. 
WHEREAS having regard for the prospect for industrial 
dischord amongst employees of Burswood Resort (Manage- 
ment) Ltd covered by the terms of the Burswood Island 
Resort Employees Award as a result of the effect of a finding 
of an invalid authority relied upon for the raising of an 
application to vary the award to provide inter alia for wage 
increases; the merit of which variations have been endorsed 
by the Commission as constituted and confirmed in 
published reasons in Matter No. 1824 of 1991; and 

Whereas having formed the opinion that it was likely that 
this dischord could result in industrial action or disputation; 
I convened a conference pursuant to section 44(7)(b) of the 
Industrial Relations Act 1979; and 

Whereas notice of this conference was given by way of 
direct contact with the registered offices of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers and the 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and to Burswood Resort 
(Management) Limited personnel directly; and 

Whereas the conference was attended by Mrs M. Drake, 
Mr J. Fiocco (of Counsel) by leave, Mr R. Johnston, Mr R. 
Timer, Mr J. Jeffery, Mr D. Jones, Mr P. Kennedy and Mr 
S. Allen; and 

Whereas the concerns of the Commission as to the 
prospects for industrial dischord in the work place were 
identified; and 

Whereas having formed the view that action to prevent 
the deterioration of industrial relations is required pending 
resolution through conciliation or arbitration; and 

Whereas having formed the opinion that action by the 
Commission in this matter nonetheless should not act to 
inhibit the parties' access to the Commission or ability to 
duly pursue variations to the Burswood Island Resort 
Employees Award at any time; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That notwithstanding the terms of the Burswood 
Island Resort Employees Award as amended, the 
terms of the following Schedule shall apply to 
employees eligible to be members of the Feder- 
ated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers and West Australian Theatrical 
and Amusement Employees Association (Union 
of Employees) and covered by that Award and to 
Burswood Resort (Management) Limited with 
effect on and from the 30th day of November 
1992. 

2. That subject to 3. hereof this Order shall have 
effect for a period of four months on and from the 
14th day of January 1993. 

3. That in the event that the Commission varies the 
Burswood Island Resort Employees Award during 
the four months on and from the 14th day of 
January 1993 and such variations go to terms the 
subject of the Schedule then, insofar as that is the 
case, the terms of the Schedule shall be deemed 
voided from the effective date of the relevant 
variation to the award. 

4. That liberty to apply to vary the terms of this 
Order at any time during its operation is reserved 
to each of the unions and to the employer 
respondent to the award. 

5. That the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and West Austra- 
lian Theatrical and Amusement Employees Asso- 
ciation (Union of Employees) and Burswood 
Resort (Management) Limited shall report back to 
the Commission at a time, date and place to be 
fixed by the Commission no less than seven days 
prior to the expiry of this Order unless the 
Commission concludes that such report back is 
not warranted. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Wages of the Burswood Island Resort 

Employees Award: The following shall apply in lieu of 
subclause (1) of this clause: 

(1) The following tables as listed hereunder shall be 
the minimum fortnightly rate of wage payable to 
employees covered by the terms and conditions of 
the Burswood Island Resort Employees Award: 

Per 
Fortnight 

$ 
A. FOOD AND BEVERAGE 

1. Bar Attendant (Grade 1) 676.30 
2. Bar Attendant (Grade 2) 689.20 
3. Head Bar Attendant 733.90 
4. Cellarperson 692.90 
5. Waiter/Waitress 661.70 
6. Steward/Stewardess 661.70 
7. Head Waiter/Waitress 718.30 
8. Head Steward/Stewardess 718.30 
9. Snack Bar Attendant 661.70 

10. Bar Useful 655.60 
11. Host/Hostess 718.30 

B. HOUSE 
1. Housekeeper 733.90 
2. Porter 655.60 
3. Room Attendant 655.60 
4. Timekeeper 676.30 
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Per 
Fortnight 

$ 
C. KITCHEN 

1. Chef 771.00 
2. Qualified Cook 718.30 
3. Cook Employed Alone 677.50 
4. Breakfast and/or Other Cook 670.60 
5. Kitchenhand 655.60 
6. Qualified Butcher 718.30 
7. Other Butcher 694.10 

D. MISCELLANEOUS 
1. Cafeteria Attendant—(Grade 1) 661.70 
2. Cafeteria Attendant—(Grade 2) 670.60 
3. Commissionaire 655.60 
4. Valet/Carparking Attendant 655.60 
5. Storeperson 670.60 
6. Laundry Attendant (Grade 1) 655.60 
7. Laundry Attendant (Grade 2) 672.00 
8. Cleaner 655.60 
9. Gardener 655.60 

10. Qualified Gardener 795.20 
11. Groundsperson 655.60 
12. General Hand 655.60 
13. Seamstress 722.60 
14. Wardrobe Attendant 655.60 
15. Guest Services Attendant 718.30 
16. Cashier 676.30 

(a) A Waiter or Waitress who has completed an 
accepted course recognised by the Western 
Australian Tourism Industry Training Com- 
mittee shall in addition to his/her ordinary 
time rate of pay be paid a fortnightly 
allowance of $10.90. 

(b) In-Charge Rates: 

An employee who is appointed and placed 
in charge of other employees shall be paid the 
following rates in addition to his/her ordinary 
time rate of pay: 

Per 
Fortnight 

$ 
(i) if placed in charge of less than 

six employees 17.40 
(ii) if placed in charge of six to 

ten employees 23.40 
(iii) if placed in charge of eleven 

to twenty employees 27.10 
(iv) if placed in charge of more 

than twenty employees 45.10 

Provided that these additional rates shall 
not be payable to any employee employed in 
the classifications of Chef, Housekeeper, 
Head Waiter, Head Waitress, Head Steward, 
Head Stewardess, Head Bar Attendant, and 
Casino Operations Employees. 

(c) Service Payments: 

In addition to the wage rates prescribed in 
sections A, B, C and D of this subclause, all 
employees (other than Apprentices) em- 
ployed on a full time basis, shall be paid 
Service Payments at the following rates— 

E. CASINO OPERATIONS 
Per 

Fortnight 

Per 
Fortnight 

After 1 year of service 
After 2 years of service 
After 3 years and subsequent 
years of service 

1. Croupier Dealer 
On commencement 
On completion of 3 months' 
service 
On completion of 12 months' 
service 
On completion of 18 months' 
service 
On completion of 24 months' 
service and thereafter 

2. Inspector 
First 12 months' service 
On completion of 12 months' 
service 
On completion of 18 months' 
service 
On completion of 24 months' 
service and thereafter 

3. Keno Runner 
4. Keno Operator 

On commencement 
On completion of 3 months' 
service 
On completion of 12 months' 
service 
On completion of 24 months' 
service and thereafter 

5. Video Attendant 
On commencement 
On completion of 3 months' 
service 
On completion of 12 months' 
service 
On completion of 24 months' 
service and thereafter 

6. Count Tfcam 
On commencement 
On completion of 3 months' 
service 
On completion of 12 months' 
service 
On completion of 24 months' 
service and thereafter 

7. Change Booth Cashier 
On commencement 
On completion of 3 months' 
service 
On completion of 12 months' 
service 
On completion of 24 months' 
service and thereafter 

8. Main Cage Cashier 
First 12 months' service 
On completion of 12 months' 
service 
On completion of 18 months' 
service 
On completion of 24 months' 
service and thereafter 

9. Camera Surveillance Opera- 
tor 
First 12 months' service 
On completion of 12 months' 
service 
On completion of 18 months' 
service 
On completion of 24 months' 
service and thereafter 
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Per 
Fortnight 

$ 
10. Security Officer 

First 3 months' service 767.10 
On completion of 3 months' 
service 807.50 
On completion of 12 months' 
service 850.10 
On completion of 24 months' 
service and thereafter 918.40 

Provided that an employee appointed 
as Senior Security Officer shall, in 
addition to the appropriate Security 
Officer's rate receive an additional 
payment of $45.10 pier fortnight which 
shall be paid for all purposes of the 
Award. 

Notwithstanding the provisions con- 
tained in Section E of this subclause, 
employees engaged on a casual contract 
of service in accordance with the provi- 
sions of Clause 14.—Casual Employees 
of this Award in the classifications of 
Croupier/Dealer, Keno Operator/Run- 
ner, Video Attendant, Count Team, 
Change Booth Cashier and Security 
Officer shall perform at least 494 hours 
of work prior to moving from his/her 
commencement of employment wage 
rate to his/her next wage increment. 
Provided that where 494 hours has not 
been worked at the completion of six 
months' service, the employee shall be 
entitled at that time to the next wage 
increment. Provided further that where 
494 hours has been worked prior to the 
completion of three months' service, the 
employee shall not be entitled to the 
next wage increment until the comple- 
tion of three months' service. 

2. Clause 10.—Contract of Service of the Burswood 
Island Resort Employees Award: The following shall be 
deemed to be subclause (5) of this clause: 

(5) The Company may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

3. Clause 12.—Additional Rates For Ordinary Hours of 
the Burswood Island Resort Employees Award: The 
following shall apply in lieu of this clause: 

12.—Additional Rates for Ordinary Hours. 
(1) An employee who is rostered to work any of 

his/her ordinary hours between 7.00pm and 
7.00am, Monday to Friday, both inclusive shall, 
in addition to his/her ordinary time rate of pay be 
entitled to an allowance of $1.00 per hour for each 
such hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

(2) (a) All ordinary hours worked between midni 

(d) Where a Cleaner is rostered to perform 
normal duties within the recognised Casino 
rest-room facilities, and such duties include 
work of an unusually unsavoury or unhy- 
gienic nature, such employee shall, in addi- 
tion to his/her ordinary time rate of pay be 
paid a flat allowance of $5.40 per shift. 

4. Clause 15.—Part Time Employees of the Burswood 
Island Resort Employees Award: 

A. The following shall apply in lieu of subclause (1) 
of this clause: 

A part time employee shall mean an employee 
who, subject to the provisions of Clause 11.— 
Hours, regularly works less than seventy six hours 
each fortnight. 

B. The following shall apply in lieu of subparagraph 
(ii) of paragraph (a) of subclause (2) of this clause: 

A part time employee who is required to work 
any of his/her ordinary hours between 7.00pm and 
7.00am, Monday to Friday, both inclusive, shall, 
in addition to his/her ordinary time rate of pay be 
entitled to an allowance of $1.00 per hour for each 
such hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

5. Clause 18.—Sick Leave of the Burswood Island Resort 
Employees Award: The following shall apply in lieu of 
paragraph (b) of subclause (4) of this clause: 

Provided that an employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two shifts duration or less, 
provided that such absences do not exceed four shifts 
in any one year of service. 

6. Clause 19.—Bereavement Leave of the Burswood 
Island Resort Employees Award: The following shall apply 
in lieu of subclause (1) of this clause: 

An employee shall, on the death of a wife, husband, 
de-facto wife, de-facto husband, father, father-in-law, 
mother, mother-in-law, brother, sister, child or step- 
child be entitled on notice to leave up to and including 
the day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not 
exceeding the number of ordinary hours that would 
have been worked by the employee in the two work 
periods rostered to be worked on the day of and the day 
preceding the funeral. 

7. Clause 21.—Annual Leave of the Burswood Island 
Resort Employees Award: 

A. The following shall apply in lieu of subclause (1) 
of this clause: 

(a) Except as hereinafter provided, upon the 
completion of 12 months' continuous service 
with the Company, and on an annual basis 
thereafter, each employee (other than a 
casual employee) shall be entitled to 152 
hours' annual leave paid at ordinary time 
rates. 

Friday and midnight Saturday shall be paid 
at the rate of time and one half. 

(b) All ordinary hours worked between midnight 
Saturday and midnight Sunday shall be paid 
at the rate of time and three quarters, 
provided that those employees employed in 
the classifications of Bar Attendant, Head 
Bar Attendant and Casino Operations shall 
be paid at the rate of double time. 

(c) An employee who is required to work any of 
his/her ordinary hours on any day in more 
than one period, other than for meal breaks 
as prescribed in Clause 16.—Meal and Rest 
Breaks of this Award, shall be paid an 
allowance of $1.68 per day, for such broken 
work period worked. 

(b) Provided that each employee (other than a 
casual employee) shall be entitled to 38 
additional hours after the completion of 12 
months' continuous service with the Com- 
pany, provided that the 38 additional hours' 
entitlement shall be subject to a flat loading 
of 17.5 per cent calculated on the employee's 
ordinary time rate of pay for the prescribed 
period of absence. 

B. The following shall apply in lieu of paragraph (a) 
of subclause (3) of this clause: 

Where any prescribed public holiday falls 
within an employee's period of annual leave, there 
shall be added to that period one shift being an 
ordinary working shift for each such holiday 
observed as aforesaid. 
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C. The following shall apply in lieu of paragraph (a) 
of subclause (5) of this clause: 

Annual leave shall be given and taken in one 
continuous period, or if the company and the 
employee so agrees, in two separate periods, 
provided that one such period shall be of at least 
38 hours' duration. 

8. Clause 24.—Bar Work of the Burswood Island Resort 
Employees Award: The following shall apply in lieu of this 
clause: 

24.—Bar Work. 
(1) Any employee, other than a Bar Attendant, who 

in addition to his/her normal duties, is required to 
dispense liquor from a bar, shall in addition to 
his/her ordinary time rate of pay, be paid a flat 
allowance of 66 cents per shift for the performance 
of such additional duties. 

(2) Any employee employed as a Bar Attendant, who 
is required in addition to his/her normal duties, to 
be responsible for and/or the purchasing of stock, 
shall be paid in addition to his/her ordinary time 
rate of pay an allowance of $10.90 per fortnight. 

9. Clause 26.—Uniforms and Laundering of the 
Burswood Island Resort Employees Award: The following 
shall respectively apply in lieu of subclauses (2) and (3) of 
this clause: 

(2) Where a cook wears the ordinary apparel usually 
worn by cooks, such as black and white check or 
white trousers, white coats, white shirt, white 
apron and cap, such garments shall be laundered 
at the Company's expense or otherwise the 
employee shall be paid $6.40 per fortnight as 
laundry allowance. 

(3) Subject to subclause (2) hereof, where the Com- 
pany requires any of the articles of clothing to be 
worn as described in subclause (1) of this clause, 
then such clothing shall be laundered at the 
Company's expense or otherwise the employee 
shall be paid $4.20 per fortnight as a laundry 
allowance. 

10. Clause 28.—Employees' Equipment of the Burswood 
Island Resort Employees Award: The following shall apply 
in lieu of this clause: 

28.—Employees' Equipment. 
All knives, choppers, tools, brushes, towels and other 

utensils, implements, and materials which may be 
required to be used by an employee for the purpose of 
carrying out his/her duties, shall be supplied by the 
company free of charge. Provided that where an 
employee is required by the Company to use his/her 
own knives he/she shall be paid an allowance of $8.60 
per fortnight. 

11. Clause 30.—Roster of the Burswood Island Resort 
Employees Award: The following shall apply in lieu of 
subclause (4) of this clause: 

(4) The roster shall be drawn up in such a manner so 
as to show the working hours of each employee 
(other than a casual employee) for at least a 
fortnight in advance of the date of the roster, and 
may only be altered on account of the sickness of 
an employee or a cause over which the Company 
has no control, or by the Company giving at least 
seven days' notice to the employee concerned, or 
by the mutual consent of the company and the 
employee concerned. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers 

Union 
and 

Newcrest Mining Limited. 
No. C 2 of 1993. 

COMMISSIONER A.R. BEECH. 
20 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a 
conference lodged by the Metals and Engineering Workers 
Union against the respondent and results from a dispute 
which has arisen between the parties following the 
termination by the respondent of three employees members 
of the applicant. The background to the matter is that the 
three employees were the subject of a hearing before Gregor 
C who, after finding that they had been unfairly dismissed 
effectively ordered their re-instatement (CR 186 of 1992, 
23rd April 1992). The respondent appealed that decision to 
the Full Bench. The Commission was not made aware that 
a stay of the order of Gregor C pursuant to section 49(11) 
of the Act was sought, and thus during this period, the order 
of Gregor C continued according to its tenor. On the 22nd 
December 1992, the Full Bench upheld the appeal and 
quashed the decision of Gregor C (number 624 of 1992). 

The Commission understands that upon the issuance of 
the Reasons for Decision of the Full Bench on the 15th 
December 1992, the company advised the three employees 
that their employment would be terminated. A further letter 
of termination was issued on the 22nd December 1992. The 
employees were paid until the 22nd December 1992. On the 
21st December 1992 the applicant lodged in the Industrial 
Appeal Court an appeal from that decision of the Full Bench. 
The Commission understands from both parties that that 
appeal has been listed with expedition and is to be heard on 
the 2nd February 1993. The position of the applicant union 
is that equity and good conscience require that the three 
employees be retained in employment pending the hearing 
and determination of the appeal to the Industrial Appeal 
Court. 

When conference proceedings first occurred on the 11th 
January 1993, the parties endeavoured to reach agreement, 
but this was not possible and the proceedings resumed on 
the 14th January 1993. On that occasion, the applicant was 
permitted to amend the Schedule attached to the Notice of 
Application and in summary its position is as follows. The 
applicant believes there are a number of good reasons why 
in equity and good conscience the Commission should issue 
an order requiring the re-employment of the three dismissed 
employees pending the outcome of the appeal to the 
Industrial Appeal Court. In the absence of any agreement 
between the parties on that point, it asks that that matter be 
referred for hearing and determination pursuant to section 
44(9) of the Act. It also states that in the circumstances, 
particularly if it is not going to be possible to deal with that 
matter with expedition, that the Commission should issue 
orders pursuant to section 44(6)(ba) of the Act requiring the 
re-employment of the employees pending the hearing of the 
matter referred for hearing and determination. 

The position of the respondent is as follows. There is not 
an industrial matter before the Commission and there is 
therefore no jurisdiction to make the orders sought. That in 
any event there is no or no sufficient evidence for the 
Commission to form an opinion on the issues before it, that 
equity and good conscience do not favour the making of the 
orders sought and it requests that the application be 
dismissed pursuant to section 27(1 )(a). 

Given the manner in which both parties have approached 
the matters in question, the proceedings on the 14th January 
1993 were transcripted, and the respondent was given an 
opportunity to make further submissions in writing. 

The issues to be decided should be approached in the 
following manner. 



The Commission should deal first with a chaOenge to its 
jurisdiction, and deal only with the other issues raised if 
indeed it does have jurisdiction (re Springdale Comfort, 67 
WAIG 325). The Commission has the jurisdiction to decide 
in any proceedings before it whether any matter to which 
those proceedings relate is an industrial matter: section 24. 
By section 23 of the Industrial Relations Act the Commis- 
sion has cognisance of and authority to enquire into and deal 
with any industrial matter, subject to the Act as a whole 
(Minister for Works v. AMWSU, 63 WAIG 1389). The other 
subsections of section 23 are not for the moment relevant. 
An industrial matter is relevantly defined as meaning any 
matter affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any industry or of 
any employer or employee therein, and includes the 
dismissal of or refusal to employ any person or a class of 
person in any industry (section 7). The facts of this matter 
as found by the Commission are that on the 15th December 
1992 the respondent advised the three employees that they 
would be terminated in accordance with the termination 
notice given to them in March of that year. The termination 
took effect on the 22nd December. On the face of it, I am 
satisfied that a dismissal, or rather three dismissals, occurred 
on the 22nd December and on the face of it, the Commission 
has jurisdiction in this matter. 

It was submitted that the terminations of employment 
which occurred occurred by operation of law and without 
any action on the part of the respondent by virtue of the 
effect of the decision of the Full Bench. However I am not 
satisfied that this is the case. The employment of the three 
individuals is employment pursuant to a contract of 
employment between each of the three employees and the 
respondent. That is so whether the literal effect of the order 
of Gregor C that the notices of termination issued to the 
three employees in March 1992 are rescinded had the effect 
of restoring in place the original contracts of employment, 
or whether the effect of the order of Gregor C was to be the 
cause of the creation of a new contract or contracts of 
employment. Following the decision of the Full Bench, and 
in fact following the issuance of the Reasons for Decision 
and in advance of the decision itself, the respondent took 
steps to terminate the contracts of employment. That the 
reason for the respondent taking that action may have been 
the decision of the Full Bench is not here, for the moment, 
the point. The point is that the terminations took place due 
to the action taken by one of the parties to the contracts. The 
reason why that action was taken may become relevant later. 
On that basis, the Commission concludes that a dismissal 
or dismissals has occurred. That would prima facie give 
jurisdiction in this matter. 

The respondent however contends that the application is, 
in substance, for a stay of the operation of the decision of 
the Full Bench; that Regulation 6 of the Industrial 
Arbitration Act (WA Industrial Appeal Court) Regulations 
is the only provision in the legislation which provides a stay 
on proceedings pending appeals to the Industrial Appeal 
Court, that in the circumstances the application amounts to 
an abuse of process, is contemptuous of the decision of the 
Full Bench and that the Commission is estopped from 
litigating in the Commission the matter of re-instatement as 
it has already been before the Commission. In particular it 
is submitted that the existence of Regulation 6, and that there 
is no statutory provision within the Act pursuant to which 
an appellant to the Industrial Appeal Court can seek the stay 
of the operation of a decision of the Full Bench the subject 
of the appeal to the Industrial Appeal Court, is a clear 
indication that the Commission has no such jurisdiction or 
power. 

Given that a dismissal has occurred, and that prima facie, 
the Commission has jurisdiction to deal with the matter, it 
would in my respectful observation, require a clear statutory 
or perhaps regulatory provision to deny the Commission 
jurisdiction. That is because the Industrial Relations 
Commission is a statutory body set up to enquire into and 
deal with industrial matters. Given that the dismissals which 
occurred give rise to an industrial matter, as the Commission 
has found, then the Commission as currently constituted 
would be reluctant to leave a vacuum in relation to an 

industrial matter brought before it unless it was abundantly 
clear that the Commission did not have jurisdiction in any 
particular case. That would not appear to be the case here. 

Without seeking to debate the effect of Regulation 6 of 
the Industrial Appeal Court Regulations, it is noted that 
neither the respondent nor the applicant argue that Regula- 
tion 6 operates as a stay on the decision of the Full Bench. 
Indeed it is common ground that the order of Gregor C is 
quashed. The operation of Regulation 6 as such was not 
debated before me and in the circumstances it is not 
appropriate to decide what the effect is of that Regulation, 
even if it is appropriate that the Commission in proceedings 
such as these consider the effect of the Industrial Appeal 
Court Regulations at all. The effect of Regulation 6 has been 
the subject of recent comment from Rowland J on two 
occasions: see Carter and Others v. Green and Others, 72 
WAIG 210, and Carter and Others v. Drake and Others, 72 
WAIG 683. The attention of the parties is also drawn to the 
wording of section 87(3) of the Act and the effect which that 
subsection may have on the issue. These matters may require 
consideration when the matter referred is heard. 

Given the approach of the parties, and accepting without 
necessarily deciding that the decision of Gregor C remains 
quashed notwithstanding, then it does not appear that any 
provision of the Industrial Appeal Court Regulations 
conflicts with the orders sought to be made on this occasion. 
The respondent argues that if these proceedings are to be 
seen as a device to require the stay of the operation of the 
decision of the Full Bench, such a matter would in the 
structure of the Act, not be a matter for the Commission at 
first instance, and is contrary to the scheme of the Act. 
However, I believe the preferred interpretation is that if there 
is not a specific statutory provision giving the power to stay 
a decision of the Full Bench pending an appeal of that 
decision to the Industrial Appeal Court, then the Act is silent 
on the matter, and more than mere silence is necessary to 
prevent the Commission from exercising jurisdiction in 
relation to an industrial matter. That is not to say that such 
a power is therefore within the powers available to the 
Commission at first instance. It is to say that where 
dismissals have occurred, then the Commission is able to 
enquire into the circumstances of the dismissals and deal 
with them where it is appropriate to do so in accordance with 
the Act as a whole, and in particular section 26 of the Act. 

The Commission concludes for the above reasons 
therefor, that there is before it an industrial matter to which 
these proceedings relate. 

Given that the Commission has before it an industrial 
matter about which the parties have been unable to reach 
agreement, and in the circumstances it appears unlikely that 
agreement will be reached, it is appropriate to conclude the 
conference proceedings and refer for hearing and determina- 
tion the claim of the union (RRIA v. FEDFU, 67 WAIG 315 
per Brinsden J at 318). That will be done. 

The applicant urges the Commission to issue orders 
pursuant to section 44(6)(ba) of the Act in the interim. In 
support of its application it asks the Commission to note the 
following. The three employees were employed at a mine 
site in Telfer in the North West of Western Australia. It is 
an isolated mine site and the employer also provides 
accommodation for the three persons concerned. Their 
termination therefore has an effect upon their accommoda- 
tion on site. To the extent that their termination means that 
they leave site, it may be "difficult, if not impossible" for 
the three employees to benefit from a favourable decision 
of the Industrial Appeal Court. Even if there is no threat to 
their accommodation, which is doubted by the union 
notwithstanding statements to the contrary from the respon- 
dent, the employees effectively need employment in order 
to remain on site. It points to the timing involved and the 
probable difficulties of getting an early hearing date for the 
matter referred for hearing and determination. It submitted 
that there is some likelihood of industrial action in relation 
to this matter and informed the Commission of two mass 
meetings which had been held to date. Indeed, the union 
withdrew an undertaking it had earlier given that there 
would not be industrial action over this matter. It states that 
effectively any cost to the company of re-instatement would 
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be cost neutral given that work would be performed by the 
three individuals whilst they remained on site, whereas in 
the absence of employment, not only would it be difficult 
for them to remain on site but there would be costs 
associated with the provision of accommodation to them. 

The respondent company however takes a contrary point 
of view. It says there is insufficient evidence for the 
Commission to form an opinion in relation to interim orders. 
That it is clear that to have these persons "foisted" upon 
the respondent "will have a disruptive effect upon the 
operations of the respondent", that it would be an 
unsatisfactory working relationship, create an environment 
for fostering further disruption and that there is not any work 
for the persons in question. The respondent states that the 
question of whether the three employees have or have not 
been fairly dismissed has been dealt with by Gregor C at first 
instance and then by the Full Bench. That matter is now 
pending before the Industrial Appeal Court. If the effect of 
the orders now sought is that the Commission should deal 
with essentially the same matter, then that is an abuse of 
process. Such an issue in any event should not be 
re-litigated, raising in effect the question of estoppel. 

The Commission at this point is being asked to issue an 
interim order pending the hearing and determination of the 
question whether or not the three employees should be 
re-employed pending the outcome of the appeal to the 
Industrial Appeal Court. Any order to issue from proceed- 
ings such as this must be of the nature envisaged by section 
44(6)(ba) of the Act. It is clear that such orders must be 
interim, not finally dispose of the matter, be for a limited 
purpose and must be in aid of either conciliation or 
arbitration: Registrar v. AMWSU, 69 WAIG 1904. To 
require re-employment of a dismissed employee pending 
formal hearing and determination of the question whether 
the termination itself was fair or unfair has been found to 
be appropriate in some circumstances (see for example 
AW Li v. RR1A, 69 WAIG 2185; and see also SEC v. ETU 
and Others, 70 WAIG 537). Whether or not such an interim 
order should issue in any case will depend upon the 
circumstances of each case. The principal concern in such 
matters is often the maintenance of the status quo. A change 
to that status quo may well lead to a deterioration of 
industrial relations even if that deterioration does not 
manifest itself in industrial action. Such an order should not 
issue only when industrial action has occurred in order to 
prevent further industrial action. Indeed, in this case, the 
Commission was informed that the original issue which 
came before Gregor C was marked by industrial action, 
although there has been no evidence or submission that 
industrial action has occurred over the termination of the 
three employees on the 22nd December. It has been strongly 
submitted by the applicant union that in the circumstances 
where terminations originally occurred, the three termina- 
tions were found to be unfair by the Commission and 
re-instatement required, where there was continuing em- 
ployment until the decision of the Full Bench, and that 
notwithstanding that an appeal against that decision has 
been lodged, termination of the three employees has been 
put into effect, there is likely to be a deterioration in 
industrial relations. To disregard that submission as the 
respondent would urge may encourage the erroneous view 
that a party needs to take industrial action in order to lend 
support to any argument that industrial relations will 
deteriorate. That must not be allowed to be seen as the 
correct view. In my respectful observation, where in the 
above circumstances, an applicant union has brought its 
dispute to the Commission without taking industrial action 
that demonstrates an approach to the matter and an 
alternative to industrial action which is to be preferred. It 
may still permit the conclusion that a deterioration of 
industrial relations may occur. In these circumstances, the 
Commission is not prepared to see whether there is an 
element of "bluff" involved when the interests of the 
parties, which includes the interests of the respondent as 
well as the applicant, and perhaps also the interests of the 
community as a whole, will not be served if industrial action 
occurs over this issue and when all that is being sought is 
an interim measure. 

Whilst some of the submissions of the respondent raise 
issues which will more properly require attention when the 
issue proper comes before the Commission pursuant to 
section 44(9), they are also matters which will require 
attention now if an interim order requiring re-employment 
is to be properly considered. In particular, the respondent 
states that the fairness or otherwise of the dismissals is a 
matter which was before Gregor C, in turn before the Full 
Bench, and now in turn to be before the Industrial Appeal 
Court. Thus, it is submitted, it is an abuse of process for the 
issue to be raised by way of a separate application on this 
occasion. It submits that the Commission is effectively 
estopped from dealing with the claim afresh. If this view is 
correct then a consideration of it applies to an order issuing 
pursuant to section 44(6)(ba) also. 

I have previously observed that there is no legislative bar 
preventing a person lodging in the Commission an applica- 
tion for relief where that relief and the circumstances giving 
rise to the application have previously been before the 
Commission and finalised. However, an applicant in such 
a matter would have to satisfy the Commission that there are 
good grounds to warrant the Commission embarking yet 
again upon a claim (Brailey v. Mendex T/A Mair & Co, 72 
WAIG at 852). However, the matter which is before the 
Commission on this occasion is not the matter which has 
been before Gregor C, and the Full Bench and is to come 
before the Industrial Appeal Court. The matter before the 
Commission is effectively an application for an order to 
issue requiring the three employees to be retained in 
employment pending the final determination of the matters 
which have teen before Gregor C, the Full Bench and are 
to be before the Industrial Appeal Court. Conversely, the 
matter before the Commission has not been dealt with by 
the Commission previously, including not by the Hon 
President of the Commission pursuant to section 49(11) in 
relation to the appeal to the Full Bench. It is not a matter 
which conflicts with the matters to be dealt with by the 
Industrial Appeal Court. Even though the Commission is not 
bound by the rales of evidence, I do not consider that 
estoppel considerations arise, that there is an abuse of 
process, nor that the respondent is in' 'double jeopardy'' (as 
to which, I refer to Dixon J in Broome v. Chenoweth, (1946) 
73 CLR 583 at 599). 

I am satisfied from the submissions made that in equity 
an order should issue to permit the employees to continue 
in employment on site while the application as a whole 
receives proper consideration. It will prevent a deterioration 
in industrial relations until arbitration resolves the issue and 
proscribe the taking of industrial action over this matter. It 
will restore the same conditions of employment as applied 
previously, but will not reinstate the employment as from 
the 22nd Eiecember. Whether that is to occur is not a matter 
for this stage of the proceedings. Further, it will in the 
context of this matter preserve the status quo so far as the 
employment and accommodation of the individuals is 
concerned. 

The applicant requests that an order issue requiring 
further discussion to occur between the parties over this 
issue. To the extent that this will provide an opportunity for 
the parties to discuss and reach agreement on the matter 
referred for hearing and determination, it is an appropriate 
order, and will be included. 

Accordingly the Commission believes that it is an 
appropriate circumstance to require the retention in employ- 
ment of the three employees as an interim measure only, and 
the Commission will endeavour to list the matter referred 
for hearing and determination at a date convenient to the 
parties. 

Appearances: Mr F. Logan and later Mr D.H. Schapper 
(of counsel) on behalf of the applicant. 

Mr B. Williams and later Mr P. DeZwart (of counsel) on 
behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers Union 

and 
Newcrest Mining Limited. 

No. C 2 of 1993. 
COMMISSIONER A.R. BEECH. 

22 January 1993. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: The only matter remaining for 
consideration at the conclusion of the Speaking to the 
Minutes is the request of the respondent that a provision be 
inserted to the effect that immediately upon die Order to 
issue ceasing to remain in force, the contracts of employ- 
ment referred to in Order 1. are deemed to have terminated. 
Whilst the point raised in the proposal raises a matter of 
concern, after due consideration I am of the opinion that it 
is difficult to anticipate in advance of the Order ceasing to 
remain in force, and thus in advance of the knowledge of 
the reason why the Order is to cease to remain in force, what 
its precise effect is to be. The point raised may be able to 
be better dealt with if it is raised at the time and in full 
knowledge of current circumstances. Accordingly the 
provision will not be included. 

Appearances: Mr F. Logan on behalf of the applicant. 
Mr P. DeZwart (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers Union 

and 
Newcrest Mining Limited. 

No. C 2 of 1993. 
COMMISSIONER A.R. BEECH. 

22 January 1993. 
Order. 

WHEREAS the Commission has before it proceedings 
pursuant to section 44 of the Industrial Relations Act 1979; 

And whereas the Commission has found that it has 
jurisdiction in the above matter; 

And whereas the Commission has referred for hearing and 
determination pursuant to section 44(9) of the Industrial 
Relations Act 1979, the dispute between the parties; 

And whereas the Commission is of the opinion that an 
order is necessary to prevent the deterioration of industrial 
relations pending that hearing and determination; 

And whereas the Commission has on the 20th day of 
January 1993 published its reasons for the above findings; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That upon Mr T. Gutmann, Mr D. Deacy and Mr 
C. Stephenson presenting themselves for duty the 
respondent shall offer to those employees a 
contract of employment on the same terms and 
conditions as that upon which they had been 
engaged immediately prior to their termination on 
the 22nd December 1992. 

(2) That representatives of the applicant and the 
respondent shall meet within 7 days of the date of 
this Order to discuss and endeavour to resolve the 
dispute between them as to the status of the 
employees in question pending the hearing and 
determination of the applicant's appeal to the 
Industrial Appeal Court. 

(3) That the applicant union shall not take any 
industrial action in relation to the termination of 
the three persons mentioned in Order 1) hereof. 

(4) That this Order shall come into effect from the 
date hereof and shall remain in force until a 
decision is made by the Commission in applica- 
tion numbered CR 2 of 1993. 

(5) That any party may apply to vary the terms of this 
Order or to cancel this Order during its currency. 

(Sgd.) A.R BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees Association 

of Western Australia 
and 

Elders Limited Wool. 
No. C 140 of 1992. 

COMMISSIONER O.K. SALMON. 
2 February 1993. 

Order. 
HAVING been advised by the Applicant Union that they no 
longer wish to continue with this application, the Commis- 
sion, pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.j Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West 

Australian Branch, Industrial 
Union of Workers 

and 
BHP Minerals Limited. 
No. CR 614 of 1992. 

COMMISSIONER J.F. GREGOR. 
24 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 20th October 1992 the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (AWU) made application for a 
compulsory conference pursuant to section 44 of the 
Industrial Relations Act 1979 (The Act) for the purpose of 
conciliation between it and BHP Minerals Limited (BHP) 
over a dispute which had arisen between the parties over the 
dismissal of one George Swann. Mr Swann had been 
dismissed from employment of BHP on the 7th October 
1992 for, amongst other things, alleged breaches of safety 
and neglect of duty. The AWU had formed the conclusion 
that the allegations were either incorrect or unjust and were 
conducive to the creation of an unfair result for Mr Swann. 
A conference was convened pursuant to the application and 
was held in Perth on the 30th October 1992. The parties were 
unable to reach agreement on the matter at the conference 



430 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

and the AWU asked that it be referred for hearing and 
determination. BHP consented to the reference. 

The Commission, having been satisfied that at the 
conclusion of the conference held on the 30th October 1992 
that an industrial dispute between the parties had not been 
settled referred the matter for hearing and determination. 
The dispute between the parties was, for the purposes of 
arbitration, delineated in the following way. 

"Mr George Swann, a member of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers (AWU), was dismissed from his 
employment with BHP Minerals Limited at Cadjebut 
on the 7th of October 1992 for alleged breaches of 
safety and neglect of duty. 

The AWU believes that the allegations are incorrect 
and unjust and therefore have created a situation where 
Mr Swann's dismissal has been harsh and unfair. It 
seeks Orders from the Commission to reinstate Mr 
Swann to his previous position and for compensation. 

BHP Minerals Limited say that the conduct of Mr 
Swann has been such that dismissal was the only option 
left open to them. He has a history of continued 
breaches of Company policy and safety and, in the 
circumstances, the Company was left with no alterna- 
tive but to dismiss him from its service. It denies that 
it has been harsh and unfair in the dismissal and says 
that no Orders of the nature sought by the AWU should 
issue.'' 

This dispute commenced at the time the contract of 
service of George Swann who was employed by BHP at its 
lead zinc mine at Cadjebut ended. The contract of 
employment was concluded by way of a letter dated 7th 
October 1992 (Exhibit Bl) which advised Mr Swann of the 
company's decision to terminate his services. The letter, 
formal parts omitted, is incorporated hereunder. 

"Dear George, On the night shift of the 6th October 
1992 you were observed to be operating the Under- 
ground Haul truck without wearing the seat belt. You 
have previously been informed of the Company's 
requirements in this regard. You were also observed by 
the Shift Supervisor to have left the engine of the 
R2800 underground loader running unattended. Once 
again a breach of Company Operating Practices and the 
Mine Regulations. 

At the end of the night shift of the 5th October you 
claimed on your plod card to have completed 6 hours 
trucking and moved 25 loads. It was subsequently 
found that you had failed to follow the Supervisor's 
instructions and that the record of your work on the 
plod card was incorrect. 

As a result of these incidents, the final Notice of 
Dismissal given on the 2nd June, and previous 
incidence of unsafe work practices, your Contract of 
Employment is hereby terminated and you will be paid 
one cycles wages in lieu of Notice in accordance with 
the Cadjebut Production Award." 

The Commission heard the arguments of the parties in 
Broome, Western Australia, over a period of four days of 
extended time sittings. During that time the AWU produced 
evidence from five witnesses, four of whom were work- 
mates of Mr Swann and who worked with him on B swing. 

It should be said that the Cadjebut Mine at which Mr 
Swann was employed is a lead zinc mine which operates on 
a fly in fly out basis. Basically a worker is engaged for 84 
hours per cycle. The commute cycle consists of 14 days and 
includes 7 nights accommodation on site followed by 7 
nights off site. The full shift of duty while a worker is on 
cycle is 12 hours per day. It is possible for the number of 
days on duty and the number of days off and the number of 
ordinary hours per day to be varied provided the number of 
hours does not exceed 84. It is around this type of 
arrangement that a productivity rate is built at Cadjebut. The 
basis of the rate is not relevant for the purposes of this 
Decision, but its existence and the amount of money that can 
be earned under it is. 

The contract of employment which is before the Commis- 
sion in exhibit Ml provides that a worker will be flown from 
Broome, which in the case of Mr Swann is his home base, 
to Cadjebut, at BHP's expense. While Mr Swann was at 
Cadjebut accommodation and meals were provided. Insofar 
as the termination of the employment contract is concerned 
either party could give seven calendar days' notice or the 
company may pay 38 hours* wages single time in lieu of 
notice, or alternatively summarily dismiss the employee in 
the case of misconduct. The employment contract is 
collateral to the provisions of the award which is known as 
the BHP Minerals International Cadjebut Production Award 
1989 No. All of 1989 (1989 69 WAIG 2969). It can be seen 
from the termination letter which is incorporated previously 
in these Reasons the company opted to terminate the 
contract on notice. Although Mr Swann was told by his 
supervisor that he was dismissed he was not in fact 
dismissed until an investigation had been made by the mine 
superintendent Mr D. Lawrence: the process of that 
investigation taking some 24 hours. It is relevant to note here 
that during the proceedings the Commission ruled that the 
form of die dismissal was not summary as the union 
contended but was a dismissal on notice notwithstanding 
that the shift supervisor Mr Martin Curry had purported to 
tell Mr Swann that he was dismissed. It was clear from the 
evidence before the Commission, including exhibit Bl, that 
Mr Curry did not have the authority to effect the dismissal, 
that authority residing in the hands of the mine superinten- 
dent. 

In addition to the evidence heard from witnesses on behalf 
of the AWU, detailed evidence was also heard from 
witnesses called on behalf of the employer. These witnesses 
included the mine foreman Mr Hanson, Mr Reed who is also 
the mine rescue co-ordinator, Mr Curry the supervisor who 
effected the termination and the mine superintendent Mr 
David Lawrence. 

The reasons for the dismissal are encapsulated in exhibit 
Bl. In short, on the 6th October 1992 Mr Swann was seen 
not wearing a seat belt while operating an underground haul 
truck. He was seen to have left the engine of an R2800 
underground loader running while the machine was unat- 
tended. Also on the 5th October 1992 it is alleged that the 
plod card he submitted was incorrect. As a result of those 
incidents, and as a result of a document styled by the 
company as a 'Notice of Final Dismissal' given on the 2nd 
June 1992, and in addition to that previous incidents of 
unsafe work practices, the employment contract of Mr 
Swann was terminated. 

Rather than producing a recitation of the witness evidence 
seriatim, these Reasons can best be constructed by a 
summary of the events that occurred during the employment 
contract of George Swann. 

I have referred to the style of the employment contract as 
it is described in exhibit ML There is no dispute between 
the parties as to the contract itself. Mr Swann was employed 
on a permanent basis on or about the 1st June 1989 and in 
accordance with the usual practice he underwent an 
induction into Cadjebut Mine site. This included both 
matters affecting safety and guidelines for personnel 
generally. He underwent various examinations to establish 
that he had properly absorbed the induction and the 
Commission was given evidence of that. 

Over the period of his employment it is evident that Mr 
Swann attended various courses and received various types 
of in-house certification for those. For instance, in 1989 he 
received a permit for light vehicle operation underground; 
in 1990 he attended a course concerning the use of tag 
boards underground; in 1992 he received a certificate of 
competency in slinging and directing the movement of 
loads; he was certificated to handle explosives at Cadjebut 
Mine; he had done a course to explain the procedure for bulk 
explosive spilling disposal and for cleaning the crusher by 
mobile equipment; for using a 25mm air and water blow 
pipe. He also, over his period of employment and at a variety 
of times, received certification to operate various under- 
ground trackless diesel vehicles, and he was the holder of 
an Operators Certificate of Competence for a number of the 
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vehicles which he used underground at Cadjebut (exhibit 
M17). 

The Commission was given evidence of various records 
of disciplinary action involving Mr Swann. In 1990 he was 
spoken to on two occasions concerning his late arrival at 
work and a record of that action was placed on his file. 
Another record was placed on the file on the 17th November 
1990 when David Reed made a note concerning the late 
arrival of Mr Swann at work. The notation on the file 
indicates "in an apparently unfit state". In evidence this 
state was that Mr Swann was affected by alcohol. No more 
serious action was taken against him at the time because he 
had realised the problem and requested to return to camp 
until midday. This was granted by Mr Reed. He was also 
told though, that it was his responsibility to attend for work 
on time and be fit for duty and that further occurrences of 
a similar nature could result in disciplinary action against 
him. 

This further disciplinary action occurred on Tbesday the 
15th January 1991. The then mine foreman Paul McGuckin 
had reason to warn Mr Swann for refusal of duties and low 
commitment to work. This was because Mr Swann had 
failed to perform work assigned to him by his supervisor. 
In fact he went off and did other work which he felt was 
more important. Mr McGuckin was happy after discussion 
with Mr Swann that he would not allow the incident to 
happen again. He also discussed with Mr Swann his failure 
to complete the task adequately and pointed out the result 
of disruption to the following shift and the unnecessary 
down time experienced by the maintenance crew. This 
arising because of a lack of commitment, at least in Mr 
McGuckin's eyes, that Mr Swann had to completing an 
assigned task. 

The next incident occurred in March 1991. An Incident/ 
Hazard Report was filed, again by Mr McGuckin. The 
accident arose when Mr Swann was bogging out. The 
vehicle he was driving slid and squashed a water pump 
which was de-watering the heading in which the bogger was 
working. The inquiry into the accident identified physical 
and mental stress as one of the contributing reasons, plus 
lack of job skills and knowledge and as a result Mr Swann 
was ordered re-training. 

David Reed had cause to become involved with Mr 
Swann in July 1991. Mr Reed's evidence was that whilst 
underground he came upon a light vehicle being driven in 
what he considered to be a reckless way. Vehicles are 
governed to 22tkm an hour for use underground and while 
the vehicle was not speeding in the sense that it exceeded 
the underground speed limit of 20km and hour, in Mr Reed's 
view the actions of the driver in the vehicle were such that 
they were reckless. He caused the vehicle to be stopped as 
it crossed the decline and discovered the driver was George 
Swann. As a result of that incident he cancelled Mr Swann's 
Toyota ticket indefinitely for what was described as 
speeding and reckless driving (exhibit Ml3). 

The next relevant incident involved Paul McGuckin and 
a file note was made on the occasion that Mr Swann was 
absent without leave. He had apparently claimed that he was 
ill due to the flu but investigations indicated that he was, late 
in the night before, actively involved in the mess, leg 
wrestling. This conduct was not consistent with the illness 
claimed. The note to file indicated to Mr Swann that he had 
been previously counselled in November 1990 and again on 
the 1st Febmary 1991. The letter from the mine foreman 
solicited Mr Swann to address his absentee record before it 
became unmanageable. 

The next incident occurred on the 2nd September 1991. 
In any circumstances the incident must be regarded as a 
serious breach of safety in a mine. It involved explosive 
handling and it should be recorded that Mr Swann was 
certificated to handle explosives at Cadjebut Mine and is 
regarded by his peers and supervisors as an experienced man 
in charging faces. The incident occurred on a night shift on 
the 4th December. Mr Swann was discovered backblading 
with the ITl 12 which at that time had a work cage attached. 
The cage had a quantity of explosives in it. It also had a full 
detonator box and a length of green cord. Mr Swann 
apparently had been unable to get access to a lifter hole and 

was unable to move a large rock which was in the way. He 
therefore backbladed to remove the rock with the work cage 
still attached to the machine. He was given a letter after a 
discussion with the mine foreman, the mine foreman being 
satisfied that Mr Swann fully understood the seriousness of 
his actions. 

A further incident involved damage to a bogger being 
driven by Mr Swann. This occurred in May 1992. 
Apparently two boggers were travelling along the decline. 
The one driven by Mr Swann was going down empty as 
another bogger was coming up full. Mr Swann, in order to 
comply with the give way rules in those circumstances, 
reversed back to give the other bogger more room and in 
doing so he hit the wall with the right hand side of the 
bogger. This resulted in damage to the bogger. The parties 
differ about the extent of the damage. BHP's view is that 
the bogger was damaged on the left and severely damaged 
on the right. An investigation was carried out into the 
incident. The conclusion was that insofar as Mr Swann was 
concerned the contributing factors to the accident were his 
attitude and disregard for established safety rules. As 
preventative action Mr Swann was counselled to be careful 
and watch where he was going when driving the bogger. He 
was also taken off the bogger for the remainder of the shift. 

In the same month on the 31st at 1.00am Mr Curry had 
reason to note a record of a disciplinary action taken against 
Mr Swann when he allegedly, after being instructed to feed 
the crusher slowly and carefully to avoid loss of time, 
refused to do so resulting in the bogging of the crusher. 
According to the note sent to file and the evidence of Mr 
Curry the reaction by Mr Swann when the matter was raised 
with him was that "he enjoyed living on the edge". Mr 
Curry found that to be an unacceptable response. 

On the 2nd June 1992 another event occurred. Again this 
is an event of severe safety implications if in fact it occurred 
the way BHP supervision say it did. I will make some 
findings concerning that later but for the time being, as far 
as this recitation of the incidents are concerned, the event 
resulted in a letter to Mr Swann from the mine foreman 
which indicated that his shift supervisor had seen Mr Swann 
operating the crusher at the underground crushing station 
with the lanyard switches disconnected on the conveyor. 
According to the note to file (exhibit M22) and the evidence 
of Mr Curry, he explained the seriousness of the offence, 
saying that if a person needed to stop the conveyor in an 
emergency they would be unable to do so and that could 
result in a serious accident or loss of life. Mr Curry then 
instructed Mr Swann to re-connect the lanyards back on to 
the stop switch. Some two hours later the mine superinten- 
dent David Lawrence was on inspections. He stopped to 
look at the crusher and he discovered the lanyards were 
disconnected from the stop switches. He immediately told 
Mr Swann to stop work and asked him if he knew the 
lanyards had been disconnected to which he received a 
positive response. Mr Lawson's evidence is that he 
explained the seriousness of Swann's actions to him. He 
then summoned supervisor Curry back to the location and 
discovered from him that he had previously told Mr Swann 
to re-connect the lanyards. In view of that, after the three 
men re-connected the lanyard switches, Mr Swann was 
stood down for the balance of the shift. As a result of these 
incidents and discussions with Mr Hanson, Mr Hanson 
having been assured that Mr Swann understood the 
seriousness of his actions stood him down for the remainder 
of the swing. He also placed on file a Notice of Final 
Dismissal to which I have referred previously. 

Further, again after assurances from Mr Swann that he 
would modify his behaviour and work to Mines Regulations, 
company policy and standing instructions, at the end of the 
swing Mr Swann was required to do a complete re- 
induction. This was in addition to a routine re-induction 
which the company had conducted for all workers in early 
1992. Mr Swann is recorded as attending that induction on 
the 8th February 1992 (exhibit M28). 

This then takes the history to the final event on the 7th 
October 1992. It seems that on the 6th October Mr Swann 
was seen operating equipment without wearing a safety belt. 
The company say that he had been informed of its 
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requirements in this regard. On the same shift the supervisor 
Mr Curry had come upon Mr Swann working in circum- 
stances where he was using a loader to load a truck, then 
parking up the loader and driving the truck to the tipping 
area, tipping the load, then returning the truck to where the 
loader was parked and continuing to load. Because the truck 
was a new addition to the underground fleet Mr Curry 
decided that he would check its operation to gauge cycle 
time. While doing so he realised that the loader had been 
left operating. The loader is a diesel machine and it is 
contrary to the Mines Regulation Act Regulations to allow 
a diesel machine to operate unattended. There are a number 
of reasons for this it is said in the evidence. Firstly is the 
effect of the burning of oxygen in a situation of restricted 
air supplies. This is important at Cadjebut where there are 
extremely strict ventilation rules because of the high heat in 
the mine, and secondly because of the danger of fire. There 
had been a previous incident where a machine had caught 
fire and because the driver was in attendance he was able 
to operate the automatic fire extinguishing equipment and 
put out the fire. If a fire was to take hold in underground 
equipment it would place in danger the lives of those further 
down the mine. For these reasons Mr Curry raised the matter 
with Mr Swann. 

According to Mr Curry's evidence Mr Swann did not 
react well to the admonition, so Mr Curry went to his vehicle 
in which he carried a copy of the Mines Regulation Act 
Regulations and he commenced to read the appropriate 
section to Mr Swann. According to Mr Curry, Mr Swann's 
attitude did not change. He said words to the effect "What 
are you going to do to me then? Sack me?" Mr Reed in view 
of this direct challenge to his authority gave evidence that 
he felt that he could do nothing else other than to say "You 
are dismissed". This he did and after instructing Mr Swann 
to shut down the equipment he offered Mr Swann a lift to 
the surface. Mr Swann refused according to his own 
evidence, because he wanted to think things over. Mr Curry 
then went to the union shift representative, told him of the 
events, and the shift representative went and found Mr 
Swann who was walking up the decline and took him to the 
surface. 

Mr Curry went to the surface, made a report of the 
incident and gave a copy to David Lawrence. This caused 
Mr Lawrence to commence an investigation. The investiga- 
tion was held. It included Mr Swan, the mine foreman and 
the union representative. At the conclusion of the enquiry 
Mr Lawrence decided that in view of that incident, together 
with all of the history of Mr Swann, his services would be 
terminated. 

For the purposes of these Reasons the above is a sufficient 
recitation of the events. 

If the events involving George Swann had occurred 
without any other surrounding mitigating factors, there 
would be no reason to doubt that the company was correct 
in exercising its right to dismiss. There could be no 
unfairness in the face of such a record. However, the 
argument of the AWU which is advanced by Mr Booth 
claims there are surrounding circumstances which do 
mitigate Mr Swann's behaviour to the extent that what the 
company has done to him is unfair because it singles him 
out for treatment which is not given to others. In a nutshell 
what the AWU says, particularly through the evidence of Mr 
Verzivoli who is the union convener on the site, is that even 
though the company has induction programmes, a safety 
meeting once a month, a safety meeting before the 
commencement of each swing, and various tool box 
meetings, there is a huge difference between the company's 
policy and the practice underground. It is the allegation, 
particularly of Mr Verzivoli but supported by the other 
workers, who gave evidence that the shift bosses turn a blind 
eye to the application of the Mines Regulation Act 
Regulations and the company policies on safety. They allege 
that the shift bosses drive without safety belts on, they allege 
they do not raise any question when heavy underground 
equipment is left running unattended. In other words, in the 
view of Mr Verzivoli the shift bosses, and particularly Mr 
Curry are part of what Mr Verzivoli described as the mining 
circle where the focus is on productivity to maximise the 

return to workers from the piecework scheme. Mr Verzivoli 
described the workers as being greedy and the management 
as being productivity focussed and as long as both were 
achieving their aims the rules of safety were avoided. 

It was further suggested by the AWU in argument and 
through the evidence of Mr Verzivoli that the Mines 
Department safety inspections should not be regarded as 
providing an adequate review of safety procedures at the 
mine because the miners are informed when a Mine 
Inspector is to attend the property and they do various 
remedial works on roads and pumps and the like so the 
Mines Inspector will be happy with the inspection, whereas 
when the Inspectors are not present such attention is not paid 
to safety. It is because of these reasons, that is, the continual 
breach of safety by most workers, those safety breaches 
being ignored by shift supervisors, that the treatment given 
to George Swann is unfair, and that by implication, Mr 
Swann's record should not be tested against the record of 
a mine which is properly supervised and run in a safe manner 
but should be tested against the standard which is set by his 
workmates and the shift supervisors; that standard being a 
much lesser standard and therefore Mr Swann's conduct 
when against that lesser standard was not such as should 
attract fie ultimate sanction. 

BHP was represented by Mr M Beros. It hotly disputes 
the premise upon which the union's argument is erected. It 
says that the company has a strict induction programme on 
safety and related matters. That safety programme is 
underpinned by individual training so that workers receive 
instruction in, for instance, the underground tag board rules 
and a whole range of other rules. The record of Mr Swann 
in this respect is proof of this. At the start of each commute 
cycle each swing undergoes a safety meeting where the 
previous commute activities are reviewed and any safety 
matters are discussed. In addition, there is a formal monthly 
safety meeting which is minuted and tool box meetings that 
the shift supervisors conduct where the daily problems of 
safety are discussed. 

Each of the supervisors called by Mr Beros in support of 
BHP's case hotly denied the allegations which have been put 
by witnesses in support of the case made by the AWU. On 
the contrary, it is the submission of Mr Beros, backed by the 
evidence of his wimesses that safety is paramount at 
Cadjebut Mine, that the supervisors insist upon safe working 
practice. This is the fundamental reason for their employ- 
ment. The company's priority to supervisors is to ensure 
safety and then look to production. Each of the supervisors 
gave evidence that their prime responsibility on shift is to 
ensure safe operation. Insofar as Mr Swann is concerned, 
every effort had been made to properly train him, and when 
his performance appeared to be deficient he was retrained, 
for instance following the incident with the bogger and the 
pump and the lanyard incident with a complete re-induction. 
In short no stone had been left unturned to ensure that he 
knew all of the rules to be applied. 

The above is sufficient summary of the facts to be taken 
into account in this matter. The summaries above do not 
cover all of the somewhat voluminous evidence which is 
before the Commission, but they capture the essence of the 
argument. 

I now turn to the law involved. In Loty and Holloway v. 
Australian Workers Union 1981 AR 95 and 99, it was held 
that a dismissal would be unfair when it is found the 
employee has had "less than a fair deal". In this jurisdiction 
the seminal case is Undercliffe Nursing Home v. Federated 
Miscellaneous Workers Union 1985 85 WAIG 385 (Under- 
cliffe Case), where Brinsden J said: 

"Had there not been oppression, injustice or unfair 
dealing on the part of the employer towards the 
employee in the exercise of the recognised right to 
terminate the contract of employment." 

In reaching the conclusion to terminate the employment 
the cases indicate the employer is required to take into 
account a number of things. For instance the personal 
circumstance of the employee and his past record and length 
of service were discussed in Robe River Iron Associates v. 
The Construction Mining and Energy Workers Union of 
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Australia 1989 WAIG 1027. The question of counselling or 
warning is also relevant, even though this area is somewhat 
contentious because it has been held that in not every case 
a warning of dismissal is required. However the Decision 
of the Full Bench of this Commission in Margio v. 
Fremantle Art Centre Press 1990 70 WAIG 2559 at 2561 
indicates the current view of this Commission and 

"An employee should, so far as it is practicable, not 
be dismissed without warning as the possibility of 
dismissal..." 

That consideration is mainly relevant to cases of 
unsuitability or incompetence. The employee is also 
required to be heard in relation to the reasons for termination 
and know the nature of the complaint and be given the 
opportunity to refute the allegations. See Wheeler v. Phillip 
Morris Ltd unreported. In Sewards v. Canon Copiers 
Australia Pty Ltd 1993 5 IR 227 Russell J indicates that 
where performance is not due to unwillingness to perform 
but to incompetence in the sense that the employee lacks the 
capacity to carry out the work properly, no warning would 
be necessary. 

On the facts to be analysed in this matter the above is 
sufficient recitation of the law to be applied. I now turn to 
my analysis of the events. 

I am required to make findings on the evidence. Insofar 
as George Swann is concerned, I found him to be a man who 
on his evidence appeared to be concerned about the situation 
in which he found himself. If his evidence differs from that 
of some of the supervisors it is not because he is untruthful 
but because I believe that he is relating events from his own 
standpoint which is one of "get the job done and keep the 
production up". Insofar as Mr Verzivoli is concerned, he 
made a number of sweeping allegations which on close 
examination of his evidence and that of others, appear to 
have little factual underpinning. I therefore treat his 
evidence with some caution. I feel that the balance of 
witnesses who appeared on behalf of the AWU gave 
evidence of what they say happens underground but whether 
their interpolation that the supervisor's agree and support 
what they actually do underground is open to question. I say 
so very much for the same reasons as I suspect the evidence 
of Mr Verzivoli. 

Insofar as the evidence on behalf of BHP is concerned, 
the mine superintendent David Lawrence gave careful and 
thorough evidence of the procedures and policies, training 
practices that he enforces in the mine which is under his 
statutory care. Mr Hanson the mine foreman is a very 
experienced hardrock miner. He gave evidence of the types 
of, duration and frequency of visits he makes underground 
and I have no reason to doubt his evidence. I say the same 
for David Reed, in fact the AWU concedes that he is a 
careful supervisor and I regard him as a truthful witness 
whose testimony must be given considerable weight. Insofar 
as the shift supervisor Martin Curry is concerned, he is a 
person whose behaviour is said by the AWU to be suspect 
and even though his evidence was given in a sometimes 
emotional way, I put that down to his indignation and 
concern about attacks upon his professional credibility 
rather than it being indicative of being a man with something 
to hide. I have no doubt that Martin Curry is in the 
vernacular a man's man and sought that type of relationship 
with his shift but insofar as his evidence is concerned, I am 
not drawn to the conclusion that he has been untruthful. 
Therefore, in view of my findings above it is my general 
view that I favour the evidence of the respondent's witnesses 
over that of the witnesses from the AWU. 

My analysis of these matters against the background of 
the facts and the law and my findings on the witnesses' 
credibility are these. George Swann worked for BHP firom 
the start of the project at Cadjebut for 472 years. He has been 
trained through various duties and jobs and there can be no 
denying that he has received a number of inductions and a 
considerable amount of on-job training. I therefore reject the 
suggestion that he has in some way not been properly trained 
for the work that he was asked to perform. Mr Swann 
admitted in his cross-examination that a number of the 
incidents in which he was involved were inimicable to his 
contract of service. That is, his conduct was not that of a 

good employee and he made various admissions along those 
lines. 

But in reality, George Swann has a record of breach of 
safety procedures which in any properly run mine would be 
unacceptable. For instance, it is not beyond the realms of 
possibility that he could have been dismissed for his conduct 
in back blading when a cage on the machine he was using 
contained not only explosives and detonators but green fuse 
cord as well. It is also not too much to suggest that a 
reasonable employer could have dismissed him for the 
incident with the lanyards. I find his story unconvincing in 
respect to that incident. I believe that Martin Curry did tell 
him to re-connect the lanyards although Mr Curry perhaps 
should not have left before the lanyards were re-connected. 
In the event it is open to find that George Swann did not 
re-connect the lanyards, therefore if a maintenance person 
happened to have come along during Mr Curry's absence 
and became entangled in the conveyor the result could have 
been catastrophic for that person if not fatal, because there 
would have been no way he could have assisted himself with 
the lanyard disconnected. The lanyard incident is extremely 
serious. It resulted in BHP suspending George Swann for a 
week and re-inducting him. On any view of the incident that 
is an extremely light penalty for the conduct. 

It appears through the series of incidents that George 
Swann is as he admitted, that is, production orientated. 
There are far too many recurring incidents of failure to take 
adequate care with his work. 

Insofar as the final events preceding the termination are 
concerned, I set aside the incident of the 5th October with 
the alleged mistake in the plod card. I am prepared to accept 
George Swann's evidence that it was indeed a mistake. What 
is important is what happened on the 6th October. I am more 
inclined to believe Martin Curry's version of the incident. 
In fact George Swann does not deny that the machine was 
left running. His defence is the supervisors had seen the 
machines running before. 

The AWU argue that when it is boiled down that George 
Swann may well have done these things for which he has 
received multitudinous warnings but that the impact of them 
must be written down because of the alleged conduct of shift 
supervisors. The only evidence before the Commission dealt 
with B swing. There are only two shift supervisors for the 
swing, they are David Reed and Martin Curry. It is conceded 
by the AWU and I find on the evidence of David Reed that 
the union had no difficulty at all with Mr Reed's 
supervision. In fact he is regarded by the AWU as a careful 
supervisor. There is also no criticism of mine foreman 
Rodney Hanson. There is no challenge to his evidence that 
he is a regular visitor underground and he has never seen any 
of the incidents which are alleged by the various witnesses 
on behalf of the AWU. The only concession that comes out 
of his evidence, and this is supported by David Lawrence, 
is that because of a peculiarity in the Mines Regulation Act 
Regulations, persons in Toyota vehicles did not have to wear 
seat belts. However that policy changed about the time that 
Martin Curry was employed. Mr Curry may not have wom 
a seat belt for the first few weeks of employment. It must 
be remembered that Mr Curry has only been involved on 
shift with George Swann for five or six weeks, and his 
evidence is that as soon as he found out seat belts were to 
be wom he has wom them ever since. 

The AWU case seeks to sheet home to Martin Curry and 
other supervisors, but Mr Curry in particular, an allegation 
that they do not properly supervise die safety policies of the 
company. The frailty of the premise on which this claim is 
erected can be exposed by a cursory look at the records. 
George Swann has been having difficulties with safety and 
commitment to work for the last three years. Martin Cuny 
has only been involved in the operation at the time of 
dismissal for a couple of months. How, in those circum- 
stances, Mr Curry can be responsible for Mr Swann failing 
to properly implement safety policy over a period of three 
years or so I find hard to understand. I think the reality of 
the situation is that if any supervisor is not present, for 
reasons of their own, and probably those described by Mr 
Verzivoli, that is, for greed, the miners on B swing attempt 
to maximise their production output for the shift. The value 
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to them in doing so can easily be seen from the contract 
earnings statement of party 001, that is the jumbo mining 
party, see exhibit B3. The jumbo mining party consists of 
two persons and in week 25 which covers, as I understand 
it, the swing finishing on the 11th November 1992, between 
them they earned $7,952.06. 

The argument of the AWU is erected upon the premise 
that George Swann, who has a bad safety record by 
admission, has no worse safety record than anyone else, that 
is because supervisors do not administer what is obviously 
an extremely safety conscious policy. On the facts this 
argument must fail. The evidence in this case is perhaps 
indicative that the Mines Regulation Act requirement for 
visiting workers twice a shift may well be inadequate with 
the type of attitudes which exist among miners on B swing 
at Cadjebut. However that is not a matter for the 
Commission as currently constituted. The Commission is 
concerned with an allegation of unfairness to George Swann. 
On the facts before the Commission, with the application of 
the law to be applied, there has been none. 

In the circumstances the employer has not breached its 
right to terminate the service of die employee George Swann 
by being harsh or unfair and for that reason the application 
will be dismissed. 

I add for the record that during the hearing of this case 
there were allegations concerning administration of an Act 
of Parliament, that is the Mines Regulation Act and 
Regulations. In view of the allegations that are made the 
Commission will forward the transcript of proceedings to 
the officer with statutory responsibility for administration of 
that Act. 

Appearances: Mr S. Booth appeared on behalf of The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers 

Mr M. Beros appeared on behalf of BHP Minerals 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West 
Australian Branch, Industrial 

Union of Workers 

and 

BHP Minerals Limited. 

No. CR 614 of 1992. 

COMMISSIONER J.F. GREGOR. 

24 December 1992. 
Order. 

HAVING heard Mr S. Booth on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers and Mr M. Beros on behalf of BHP (Minerals) 
Pty Limited, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Building Management Authority. 
No. CR 423 of 1992. 

COMMISSIONER A.R. BEECH. 
27 January 1993. 

Order. 
WHEREAS a matter was referred for hearing and determi- 
nation; 

And whereas a conference of the parties was convened; 
And whereas the applicant subsequently advised that it no 

longer wished to proceed with the application; 
And having heard Mr M. Keogh and later Mr G. Giffard 

on behalf of the applicant and Mr D. Lee on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 585 of 1992. 

COMMISSIONER A.R. BEECH. 
9 December 1992. 

Reasons for Decision 
Preliminary Point. 

THE COMMISSIONER: At the conclusion of a conference 
held in C 585 of 1992, the parties remained in dispute. At 
the request of the Commission the applicant provided a 
schedule of claim which was then referred for hearing and 
determination on the 23rd October 1992. When the matter 
came on for hearing on the 30th October 1992, the applicant 
sought leave to amend the applicant's claim, it having given 
notice of its intention so to do two days earlier. Over the 
objection of the respondent, the Commission amended the 
claim in the manner sought and the matter was then 
adjourned to allow the respondent a reasonable opportunity 
to prepare its submissions. 

The matter that is before the Commission, as amended, 
is in the following form: 

"The applicant union claims that the Building 
Management Authority are withholding payment for 
weekend work set down for Saturday 3rd October 1992. 
The work was to be carried out at the Graylands 
Hospital site but was cancelled at approximately 
1.30pm on Friday 2nd October 1992. 

The applicant union's claim is that the intention of 
the 4% Agreement and what is "right and fair" is in 
the union's view that payment should be awarded for 
three hours as if it had been worked. 

The applicant union seeks an order from the 
Commission to make payments to all Building Man- 
agement Authority employees employed at the Gray- 
lands Hospital site for that period." 
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The respondent had given notice that it intended to argue 
as a preliminary point that the application before the 
Commission essentially seeks the enforcement of the 
Building Trades (Construction) Award No. 14 of 1978, and 
thus the Commission does not have the jurisdiction to 
entertain the claim. That matter was accordingly dealt with 
as a preliminary matter and the Commission reserved its 
decision on that point. 

The Commission understands the facts of the matter, for 
the purposes of the preliminary point, to be as follows. The 
respondent employs members of the applicant at its 
Graylands Hospital construction site. Some time early in the 
week commencing Monday the 28th September 1992, the 
employees were advised that they would be working 
overtime on Saturday the 3rd October 1992. At approxi- 
mately 1.30pm on Friday the 2nd October 1992 the shop 
steward of the applicant was notified that the overtime 
scheduled for the next day was cancelled. No work was 
performed on Saturday the 3rd October 1992. 

Both parties are agreed that the applicable award is the 
Building Trades (Construction) Award No. 14 of 1978. 

The leading authority in matters of this nature is Crewe 
and Sons v. AMWSU (69 WAIG 2623) and both parties 
referred to it. In that matter, the Commission at first instance 
required the then respondent company to pay to three 
persons the annual leave loading prescribed by the Metal 
Trades (General) Award. That order was quashed on appeal, 
the Full Bench on that occasion holding that the Commis- 
sion does not have jurisdiction to hear and determine 
proceedings which are essentially for the enforcement or 
recovery of wages under an award. The emphasis must be 
on the word "essentially". It is fair to say that both parties 
to this matter recognise that principle. In raising its 
preliminary point regarding jurisdiction, the respondent 
referred to the award, particularly in clause 16(3), and to 
sections 23(1) and 81A(2) of the Industrial Relations Act in 
support of its argument. In the view of the respondent, that 
the applicant seeks an order from the Commission that 
payment should be awarded for three hours as if it had been 
worked is a matter which is essentially for the enforcement 
of the award in question. 

The applicant however states that the application is not 
essentially for the enforcement of an award. It is not claimed 
that the award has been breached. Rather, the applicant 
foreshadows that it will argue that the cancellation of the 
pre-arranged overtime occurred so late that employees were 
disadvantaged and ought be compensated for the disruption 
to the arrangements that they had made to accommodate the 
working of the foreshadowed overtime. It believes that 
because of the actions of the employer, it is "right and fair" 
that such payment be made. 

In my view the matter that has been referred for hearing 
and determination, as amended, is not essentially for the 
enforcement of the award. This is for the following reasons. 
Work was not performed for the period the subject of the 
claim. If it is accepted that the right to wages stems from 
the performance of work pursuant to the contract of service, 
then in the absence of any work performed on the Saturday 
in question, there is no entitlement to payment under the 
award. This would seem to be a significant point. In the 
matter before the Full Bench in re Crewe and Sons, it was 
noted that the determination was of legal rights in 
accordance with the award. It involved the determination of 
existing rights under an award, and by definition did not 
involve the application of section 26. A similar conclusion 
can be drawn from the consideration of three authorities 
considered by the Full Bench in Crewe and Sons and which 
were referred to by the respondent in this matter. In Hon 
Minister for Works and Water Resources v. AMWSU (63 
WAIG 1389) a dispute arose between the parties concerning 
the refusal of the employer to pay an allowance under an 
award to some second engineers employed between January 
1981 to April 1982. In September 1982 the union in that 
matter sought a conference regarding an "underpayment of 
wages to workers employed as second engineers ... from 
January 1981". An order issued requiring the respondent 
employer to pay to specified employees amounts of money 
enumerated in the order. It was held that the proceedings 

were essentially for the enforcement or recovery of wages 
owing under an award. Similarly, in Perth Dental Hospital 
v. FMWU (71 WAIG 2027) the facts reveal, despite the 
manner in which the union in that matter approached the 
Commission, that certain employees who were reclassified 
or promoted had been underpaid for a period of time 
immediately following the reclassification. Some employ- 
ees had been paid by the employer in that matter whilst 
others had not. The applicant sought an order from the 
Commission requiring the payment of money equivalent to 
the award payment to those employees who had not been so 
paid. The Full Bench noted that in reality the claim had been 
a claim that the award had been breached by the failure to 
pay employees in accordance with its terms. The appeal was 
upheld. (And see too the decision of the Commission as 
currently constituted in CMETSWU v. SEC of WA, number 
CR 498 of 1992, 12th October 1992 unreported.) 

In the matters referred to above, in each case work was 
performed by employees under an award. The payment of 
employees pursuant to the award for the work that was 
performed was in question. That is not the case in this 
application. In re Crewe and Sons, the Full Bench 
distinguished the decision of the Commission in Mt 
Newman Mining Company v. TWU (64 WAIG 1075). In 
that matter, proceedings had been brought under section 44 
of the then Industrial Arbitration Act 1979 in respect of a 
dispute in which it was claimed that the employer locked out 
forty members of the union. The Commission at first 
instance heard the matter and determined that the action of 
the employees did not breach their contracts of service and 
that the appellant took insufficient action to ensure their 
safety or allay their fears. He ordered that the members of 
the union who reported for duty on that occasion be paid at 
the appropriate wage prescribed by the award for the whole 
of the shift. The workers in question were covered by an 
award of the Commission. Work had not been performed, 
the employees who had reported for work refusing to work 
because they had not been satisfied with certain arrange- 
ments which the employer had made or proposed to make. 
The order of the Commission was that payment should be 
made for the shift in accordance with the award. It obliged 
the appellant to pay for time not worked. Although the Full 
Bench in that matter quashed the decision of the Commis- 
sion at first instance, the decision to quash was not made 
because the Commission at first instance exceeded its 
jurisdiction. Rather, the appeal in that matter was upheld for 
other reasons unrelated to the consideration being given to 
that decision on this occasion. The Full Bench on that 
occasion noted that the employees in that matter were in no 
position to enforce the award, and it was not claimed that 
the employer had "contravened or failed to comply with" 
the award. In this matter, as work has not been performed, 
the employees are not in a position to enforce the award. 

Thus, on the facts as understood by the Commission in 
this matter, the circumstances are similar in principle to 
those before the Commission at first instance in the MNMC 
v. TWU matter, a matter which was found to be within 
jurisdiction, a finding which was recognised by the Full 
Bench in re Crewe and Sons. 

The respondent referred to clause 16(3) of the award. This 
provides that an employee required to work overtime on a 
Saturday, or to work on a Sunday shall be afforded at least 
three hours work on a Saturday or four hours work on a 
Sunday or shall be paid for three hours work on a Saturday 
or four hours work on Sunday at the appropriate rate. It is 
not, apparently, the argument of the applicant that that 
clause has been breached. Given that work was not 
performed, then that would appear to be the case. The 
respondent also argued that the claim in this matter that three 
hours' payment be made is a claim to enforce clause 16(3) 
which prescribes for three hours' payment as a minimum 
even if three hours is not worked. However, given that work 
was not performed and in the absence of a legal entitlement, 
I am persuaded that the view of the applicant that if there 
is merit in its claim (about which I do not pass comment) 
then the award provision might well be an appropriate guide, 
is accepted. That is, of course, not to conclude that there is 
merit in the suggestion. Indeed, the provisions of clause 
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16(3) may well have as their reason for existence a quite 
different purpose. 

For the above reasons, the preliminary point of the 
respondent is rejected. The Commission finds that it does 
have jurisdiction in this matter. 

Appearances: Mr G. Giffard for the Building Trades 
Association of Unions of W.A. (Association of Workers). 

Mr D. Lee for the Budding Management Authority. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Budding Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 585 of 1992. 

COMMISSIONER A.R. BEECH. 
29 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: Reasons for Decision in relation 
to a preliminary point in this matter issued on the 9th 
December 1992. The matter was then re-listed before the 
Commission on the 20th January 1993. 

For convenience, the matter before the Commission as 
amended is again set out: 

"The applicant union claims that the Budding 
Management Authority are withholding payment for 
weekend work set down for Saturday 3rd October 1992. 
The work was to be carried out at the Graylands 
Hospital site but was cancelled at approximately 
1.30pm on Friday 2nd October 1992. 

The applicant union's claim is that the intention of 
the 4% Agreement and what is "right and fair" is in 
the union's view that payment should be awarded for 
three hours as if it had been worked. 

The applicant union seeks an order from the 
Commission to make payments to all Building Man- 
agement Authority employees employed at the Gray- 
lands Hospital site for that period." 

The agreed facts of this matter are that earlier in the week 
commencing Monday the 28th September 1992 employees on 
the Graylands Hospital site were advised that they would be 
working overtime on the forthcoming Saturday, the 3rd 
October 1992. At approximately 1.30pm on the preceding 
Friday, the 2nd October 1992, the site manager, Mr Beaman, 
decided that overtime would be cancelled and he informed 
leading hands and also the shop steward for the Plumbers and 
Gasfitters Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers of this decision. The 
claim of the union, as can be seen from the matter referred for 
hearing and determination, is that in the circumstances of this 
matter all Building Management Authority employees em- 
ployed at the Graylands Hospital site should be awarded three 
hours' pay as if the overtime had been worked. In summary 
the union's argument is that the Procedures to the 4% 
Agreement (exhibit 1) in paragraph 3.2 states: 

"Cancellation of an overtime offer will require 24 
hours' advance notice where possible. Shop stewards 
should be informed." 

The union states that this procedure was not followed. The 
union does acknowledge that a degree of "reasonableness" 
needs to be involved but submits that the short notice of the 
cancellation on this occasion made members of the 
workforce disgruntled at having made arrangements to 
undertake weekend work only to have it cancelled at short 
notice. Some persons apparently felt that the cancellation of 
the overtime work was a punishment because 3l/2 hours had 
been lost on that Friday morning due to inclement weather. 

The claim is strongly opposed by the Budding Manage- 
ment Authority. It states that there was nothing untoward in 
what occurred regarding the cancellation of overtime. It 
points to the agreed fact that on the preceding Thursday the 

weather was fine and no-one had an indication at that stage 
that rain would occur. On the preceding Friday when rain 
did occur, the site manager contacted the Bureau of 
Meteorology to obtain a weather forecast and on the basis 
of that forecast decided that it was not prudent to open the 
site for overtime due to the risk of rain again occurring. It 
is the position of the Building Management Authority that 
overtime is not cancelled so much as "postponed" because 
overtime is worked solely to make up time lost in the usual 
building programme and thus if scheduled overtime is not 
worked on any particular Saturday, the work still remains 
to be done, and in fact in this matter, the evidence is that 
overtime was worked on the next four or five Saturdays from 
the day in question. The Building Management Authority 
submits that it is not unusual for overtime to be cancelled 
and that the claim currently before the Commission is "the 
first claim in living memory". 

For the reasons to follow, the applicant faces substantial 
difficulty in a matter such as this. There is no entitlement 
as such to payment, and this has been explored in the 
Reasons for Decision on the preliminary point referred to 
earlier. The applicant would therefore need to persuade the 
Commission that there is good reason for requiring payment 
to be made. Even then, the difficulties for the applicant do 
not end there, but this will be referred to subsequently. It is 
not clear what good reason could exist in any event. The 
Procedure to which the attention of the Commission was 
drawn should not be taken to be an absolute rule, as indeed 
both parties implicitly agree. Cancellation of overtime will 
require 24 hours' advance notice where possible. Clearly, it 
is recognised that there may be circumstances where it is not 
possible. The evidence is that the only reason for the 
cancellation of the overtime was the rain which occurred for 
31/2 hours on the preceding Friday morning and the clear and 
concise evidence of Mr Beaman, the site manager, is that 
for most of that morning he was concerned about the 
possibility that the next day, the Saturday, would be 
similarly affected by inclement weather and that for that 
reason it would not be worth while to open the site for 
overtime. The overtime would not be able to be worked. 
That evidence is unquestionably sensible and indeed is quite 
consistent with the understanding of the two shop stewards 
who gave evidence in this matter. There is no suggestion 
from the evidence of any act taken in bad faith by the 
respondent nor its management in relation to this issue. 
Quite simply, the predictability or unpredictability of the 
weather was very properly a cause for concern and led to 
the cancellation of the overtime. Mr Beaman's evidence is 
that at least one shop steward had also raised the uncertainty 
with him prior to lunch time. The evidence from Mr Beaman 
that on the one hand one may leave the decision to cancel 
overtime too late, so that due to wet weather no overtime 
is worked but the day is paid for, and on the other hand one 
may cancel overtime too early so that an overtime day is lost 
when it could have been worked, carries much weight. Mr 
Beaman's evidence is that he sought a forecast from the 
Bureau of Meteorology at approximately the lunch time 
period on the Friday and made the decision at that time. In 
this, Mr Beaman cannot be criticised. There is no evidence 
to suggest that this was an example of wilfully ignoring an 
agreed procedure nor an example of many frequent 
occasions when the procedure has been ignored. Indeed the 
evidence is that overtime has been cancelled at short notice 
on two previous occasions but as one of the shop stewards 
who gave evidence acknowledged, usually if overtime is 
cancelled people are told "a lot earlier". The evidence is 
that usually an acceptable time period for cancelling 
overtime is observed. In my respectful view, the circum- 
stances of this matter clearly come within the "where 
possible" proviso of the Procedure. 

There is no evidence that any member of the workforce 
was inconvenienced to any degree at all as a result of the 
circumstances of this matter. The disabilities and the 
inconvenience caused to an employee recalled to work 
overtime and indeed who works overtime were discussed 
and recognised by Glynn J in Re Public Hospital Nurses 
(State) Award, (1983) 5 IR 153 (and see also Kelly C in 
Boilermakers Society of Australia v. Electric Power Trans- 
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mission, 46 WAIG 1165). On a previous occasion the 
Commission has dealt with circumstances where a shift 
worker was required to report for duty outside ordinary 
working hours and on reporting was advised that his services 
were not required. In two cases employees were called in 
by the employer in that matter only to find when they 
attended work that they were not required. The Commission 
found that due to the inconvenience caused to an employee 
when required to attend for duty and upon attending and 
before commencing work is advised that he is not required 
to work and does not work, the employee should be paid for 
1 Va hours at overtime rates (FEDFU v. SECWA, 59 WAIG 
983). In such a circumstance as was before the Commission 
on that occasion, the inconvenience was substantial. In the 
present circumstances no employee was required to attend 
on the Saturday in question, there is no evidence that any 
employee did attend on that Saturday and no work was 
performed. There can be no basis for payment for those 
reasons. 

Further, the claim if successful requests payment of three 
hours' wages to "all Building Management Authority 
employees employed at the Gray lands Hospital site for that 
period". Given that any order arising from these proceed- 
ings may only bind the parties to the dispute (section 44(9) 
of the Act), there would be some difficulty in granting the 
precise claim in any event. However, the point is made by 
the respondent that not all employees work overtime on 
Saturday when it is offered, and that there can be no basis 
at all for paying an employee who would not have worked 
overtime on that Saturday for cancelling overtime. It is 
ironic that the two shop stewards who gave evidence in this 
matter themselves would not have worked on the Saturday 
in question because of their own domestic arrangements and 
could not possibly have been prejudiced or inconvenienced 
by the cancellation of overtime for that day. 

Lastly, it also is clear from the Procedures that when the 
decision to cancel overtime had been made, the shop 
stewards should have been notified. The Procedures say so. 
They were not notified. This is drawn to the attention of the 
respondent for future occasions. It is not taken any further 
by the Commission because the Commission understands 
that a meeting did occur on site on the 20th October 1992 
to discuss procedures on future occasions and about which 
agreement has been reached. In any event, that the shop 
stewards as a group were not notified can not itself warrant 
the granting of the claim in this matter. 

For all of the above reasons the application will be 
dismissed. 

Appearances: Mr G. Giffard on behalf of the applicant. 
Mr D. Lee on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 632 of 1992. 

COMMISSIONER A.R. BEECH. 
29 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred for hearing 
and determination is as follows: 

' "The applicant seeks payment equivalent to wages 
lost over the refusal of workers to accept working 
conditions which they regarded as inadequate on the 
CSIRO site on Thursday the 4th September. 

The respondent objects to and opposes the claim." 
The circumstances are these. The respondent is engaged in 

construction work on the CSIRO site in Brockway Road, 
Floreat, and on the day in question there were some 23 persons 
employed by the respondent on site. The water supply to the 
site was disrupted for reasons beyond the control of the 
employer, and to do with the supply authority off site. The 
evidence is that this occurred at approximately 11.00am. The 
site manager became aware of the problem and he took steps 
to determine its cause. When he discovered that it was a matter 
to do with the supply authority, he arranged for two hoses to 
be joined and led through the fence to a tap on an adjoining 
property and had a tap fixed to the other end of the hose in 
such a way that there was ranning water available on site 
through that hose. He had a number of buckets of water filled 
and an employee was delegated to make sure that these were 
maintained for the purpose of flushing toilets. He also left site 
himself, bought twelve litres of mineral water in six plastic 
bottles and brought them back to the site. At the commence- 
ment of the lunch time period at 12.30pm the employees on 
site met and discussed the problem, and decided to leave the 
site. The evidence is that not all employees left site, and later 
in the afternoon employees who remained were transferred 
elsewhere. The Commission understands that water was 
restored to the site later in the afternoon, and the period of time 
lost is therefore from 12.30pm until usual finishing time on 
that day. 

The argument of the union is that the failure of the water 
supply produced both hygiene and health and safety 
problems which were not able to be overcome by manage- 
ment. The union acknowledges that site management took 
the appropriate steps open to it, and it is no fault of site 
management that those efforts could not overcome the 
problem. The conditions were inadequate and it was 
therefore not reasonable for them to remain on site. The 
union called evidence from two employees from the site. 

The position of the respondent is that the employees left site 
without authority and without reasonable cause. There is no 
entitlement to payment because there is no merit nor health and 
safety reason for the granting of payment. Management could 
not reasonably have prevented the problem and did not fail to 
respond. The respondent says that neither of the health and 
safety representatives on site suggested alternatives. It called 
evidence from the site manager. 

The evidence as a whole before the Commission shows 
that all three persons who gave evidence concede that the 
disruption to the water supply led to some substandard 
facilities. Mr Griffiths, an electrical mechanic on site, who 
is also an elected health and safety representative with a 
First Aid Certificate, gave evidence that in his experience, 
in terms of injuries cuts and foreign bodies or material in 
one's eyes are common. His evidence is that the best method 
of treatment is continuous irrigation with fresh water. This 
is particularly so in the case of lime in the eye. There is 
evidence that eye irritation is a reasonably frequent problem, 
with both water and the eye bath on site known to be used. 
The evidence shows that the use of the eye bath is not an 
equal alternative to the use of continuous running water in 
those circumstances. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 585 of 1992. 

COMMISSIONER A.R. BEECH. 
29 January 1993. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr D. Lee on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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There is evidence also regarding the toilet facilities on 
site. There is one ablution block with four pans and a urinal. 
The flushing of the toilets would require the use of a bucket 
of water on each occasion, and the evidence is that for the 
number of employees on site that is not satisfactory and is 
likely at some point to become unhygienic. 

Similarly, although hands may be washed in a bucket of 
water, that too is unsatisfactory for persons engaged in 
manual work on a building site. 

It should be noted that there was for the period in question 
no evidence of a shortage of drinking water nor that the 
lunch facilities were affected. 

The Commission is satisfied from the above that an event 
occurred which was beyond the control of management, and 
that in the time available, management did everything 
possible to alleviate the situation. 

As to the adequacy of first aid facilities, an earlier matter 
between the same parties which came before me concerned 
some time lost due to a perceived inadequacy in the existing 
site first aid facility. Payment was awarded on that occasion 
with the Commission stating: 

"It must be regarded as integral for occupational 
health and safety purposes not only for there to be 
maximum attention to education and training to prevent 
accidents at work, but also for the provision of adequate 
facilities at all times when work is being carried out in 
the event that an accident does occur. Although the 
absence, for example, of a first aid facility does not of 
itself create a danger or a hazard in the performance of 
work, the absence of adequate first aid facilities may 
still present a total work environment which is 
unsatisfactory from the point of view of safety." (72 
WAIG 1181) 

In similar vein, and as referred to by the union, when a 
disruption to electrical power prevented the use of emer- 
gency radios on a construction site, that was held to fall 
sufficiently within the terms of the Victorian Occupational 
Health, Safety and Welfare Act that lost time was paid when 
employees refused to work whilst the radios were inoperable 
(re Bechtel Australia Pty Ltd, re payment for lost time at 
Portland Smelter Project site, (1987) 29 AILR fl45, and 
note the appeal against that decision which was dismissed 
at f339). That is not to say that the circumstances in that 
latter case are parallel to the circumstances of this matter. 
However it does reinforce the point that a health and safety 
issue may legitimately arise if employees in this industry are 
expected to work without adequate emergency facilities. 

That is not to say however that in the circumstances of 
this case it is clear that payment should be awarded. The 
Commission is concerned if there is an inevitable response 
to situations which arise where either power to the site, or 
water to the site or some other comparable situation occurs 
not due to any fault on the part of management, that 
employees will leave site and go home and expect to be paid. 
There is much to be said for the submission of the 
respondent that there should be a co-operative approach to 
resolving a problem of this nature when it arises. Mr 
Griffiths agreed with this proposition. When viewed overall, 
the evidence is that site management took immediate, and 
apparently the only available steps to address the situation. 
Correspondingly, there is no evidence of a positive input 
from the health and safety representatives or other members 
of the workforce, the evidence being that at lunch time the 
employees met to discuss the issue and merely decided to 
leave site and go home. 

It is acknowledged that there will be circumstances which 
arise which entitle employees to cease working. It may be 
that the circumstances as outlined above, particularly the 
evidence regarding the health and safety considerations, 
reveal such a circumstance. That is not the issue as such 
here. The main complaint of the respondent, by its 
submissions, is that employees left site. Properly of course, 
it is acknowledged that only some employees left site, for 
the evidence is that some employees remained and were 
subsequently transferred. In a previous matter concerning 
these parties, and in circumstances where electrical power 
was disrupted to the site, employees continued to be paid 

when they remained on site, even though work was not 
performed after a certain time (application No. CR 511 of 
1992). It was only after the employees decided to leave site, 
and indeed after the lunch time period, that payment ceased. 
In this matter, lunch time commenced at 12.30pm, and 
although the evidence is that lunch amenities were unaf- 
fected, the decision to leave site was made at the 
commencement of the lunch time period. There would not 
appear to have been any preparedness on the part of those 
employees who left site to consider alternatives. Certainly 
the Commission is prepared to accept that the disruption of 
the usual water supply to a building site may in time lead 
to that site being unsuitable for employees to either work or 
indeed to remain at all. However there is no evidence to 
suggest that that situation had been reached at 12.30pm on 
the day in question. 

As for the authorities to which I was referred by the union, 
in ABCE and BLF v. Lewis Constructions, ((1981) 268 CAR 
278), although employees refused to attend a site in 
circumstances where toilet facilities were inadequate and 
were paid for time lost relating to that matter (though not 
for another matter), the employees held themselves available 
in such a manner that they resumed work at the time the 
toilets were sufficiently useable. In re Bechtel (op. cit.) the 
Commission there in awarding payment noted that "... the 
employees had acted reasonably in standing by so that they 
could be available for alternative work if required;" and that 
"... as to the actual stoppage of work, consultation did take 
place as required by the Act". In the earlier matter 
concerning the adequacy of first aid facilities the employees 
did remain on site. That is sufficient to distinguish those 
circumstances from the circumstances in this matter. 

As well, to the extent that the circumstances in this matter 
reveal health and safety considerations, the Occupational 
Health, Safety and Welfare Act is relevant. That Act 
requires employees to hold themselves available for 
alternative work in the event that employees cease work for 
reasons covered by the Act, as well as requiring other 
procedures to be followed. There is no evidence that the 
provisions of that Act were considered or followed and that 
must be an important consideration when the circumstances 
of the case are taken into account. 

There is evidence that some employees remained on site 
and were eventually transferred to another site. The issue of 
whether employees in such circumstances should make 
themselves available for transfer to another site was not 
specifically argued in these proceedings, and thus the 
Commission does not deal with that issue further. 

In summary, the evidence is that the usual supply of water 
to the site was unexpectedly disrupted. Site management 
reacted promptly and did what was possible to do to remedy 
the situation. There was not a similar reaction from the 
workforce. On the evidence that there should be a 
co-operative approach to these issues, there should have 
been. Whether work should resume after the lunch time 
period or not given the evidence as to the health and safety 
considerations was not raised with site management nor 
even discussed within the workforce. The decision was 
merely taken to leave site at the commencement of the lunch 
time period even though lunch amenities were not affected. 
Though there is evidence that toilet faculties may become 
unhygienic and that it may become unreasonable to remain 
on site, there is no evidence that that position had been 
reached or that for any other reason the site was at that time 
uninhabitable. There was no preparedness to consider any 
alternatives nor to hold themselves available for any 
alternatives. 

In the circumstances of this matter, the Commission has 
not been persuaded that the claim should be granted, and it 
will be dismissed. 

Appearances: Mr M. Keogh on behalf of the applicant. 
Mr R. Zatella on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 632 of 1992. 

COMMISSIONER A.R. BEECH. 
29 January 1993. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr R. Zatella on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia Western Australian 

Branch 
and 

Colli and Sons. 
No. CR 441 of 1992. 

COMMISSIONER A.R. BEECH. 
28 January 1993. 

Order. 
WHEREAS a matter was referred for hearing and determi- 
nation; 

And whereas the applicant subsequently advised that it no 
longer wished to proceed and requested that the application 
be cancelled; 

And having heard Ms B. Love on behalf of the applicant 
and Mr A. Tomlinson on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Kalgoorlie Consolidated Gold Mines. 
No. CR 369 of 1992. 

COMMISSIONER J.F. GREGOR. 
27 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: This matter first reached the 
Commission by way of a Notice of Application No. C 369 
of 1992 for a conference pursuant to Section 44 of the 
09905—8 

Industrial Relations Act 1979 (the Act). The Notice of 
Application was filed on the 17th of June 1992. According 
to what the Commission has been told, it followed a series 
of negotiations between the parties following the issue of 
Order No. CR 93 of 1989 in 1990 (the 1990 Order). The 
1990 Order set down payments which were to be made under 
an extant agreement between the parties on compensation 
for employees in the event of redundancy. 

The Commission was told during the proceedings in this 
matter that in June 1992 four unions, The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (AWU); Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) (AEEFEU); Metals and Engineering Workers' 
Union—Western Australia (MEWU) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch (CMETU) 
made a claim upon Kalgoorlie Consolidated Gold Mines 
(KCGM) in the form of a letter which set out the Unions' 
requirements for compensation for redundancy. Suffice to 
say that notwithstanding a series of meetings the parties 
were unable to achieve a resolution of the matter except 
insofar as KCGM was prepared to offer an increase to the 
rates set out in the 1990 Order to the extent of movements 
in the Consumer Price Index adjusted between the date of 
issue of the 1990 Order and the date of negotiations. 

As no agreement could be reached, the several Unions 
filed applications in the Commission for conferences 
pursuant to Section 44 of the Act. Those applications were 
No. C 372 of 1992 insofar as the MEWU was concerned and 
Application No.'s C 373 and 374 of 1992 by the AEEFEU 
and the AWU respectively. The schedules to the applica- 
tions indicated that it was the Unions' view that the existing 
redundancy agreement with KCGM was providing an 
inadequate level of compensation for employees, that there 
was likely to be additional redundancies and that the 
membership of the Unions had expressed extreme concern 
at the appropriateness of the existing package. A meeting on 
the 10th of June 1992 did not resolve the matters hence the 
applications for conference. The conferences were con- 
ducted conjointly on the 26th of June 1992. The parties 
discussed a number of difficulties between themselves 
privately and advised the Commission at the commence- 
ment of the conference that while the majority of the issues 
had been resolved, there was a matter between them on the 
question of the adequacy of the quantum in the current 
redundancy agreements. This was notwithstanding that 
KCGM had indicated it was prepared to increase the 
compensation to that recently determined by the Commis- 
sion in another case (Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers v. Western 
Mining Corporation (1992) 72 WAIG 821) concerning the 
redundancy agreement at Kambalda. In effect, this increase 
was an adjustment of those rates by the movements in the 
Consumer Price Index over the relevant period. The parties 
agreed that the matter should be referred for hearing and 
determination. That being so, the Commission, after 
consultation with the parties and receipt from the Unions of 
details of their claim, made a Memorandum of Matters for 
Hearing and Determination, the Schedule to which, in 
respect of each of the applications, delineating the dispute 
as follows: 

"That the following replace the retrenchment pay- 
ments as set out in the current Kalgoorlie Consolidated 
Gold Mines Pty Ltd Redundancy Agreement: 

1. Payment of one (1) week's pay at average 
weekly earnings on departure. 

2. Payment of accmed and pro rata annual 
leave on departure plus 17.5% annual leave 
loading on pro rata annual leave to all 
employees. 

Fully accraed annual leave will attract 
17.5% or, as in the case of contract employ- 
ees, average earnings. 

3. Payment of sick leave and leisure day credits 
(per the terms of the respective operations 
over award agreement) on termination. 
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4. Payment of pro rata long service leave (at 
average earnings for contract workers). 

5. A further lump sum payment in accordance 
with the following: 
(a) Four (4) weeks' payment of average 

weekly earnings per year of service, 
including pro rata payment. 

(b) $10,500 for all those workers 45 years 
and over." 

The matter came on for hearing in Kalgoorlie on the 3rd 
of November 1992 and was completed on the following day. 
It is relevant to note that prior to those proceedings the 
matter had been listed but had been adjourned at the request 
of the CMETU because two Unions had indicated that they 
would discontinue with their application. In the event, the 
only application on foot at the time of the hearing was 
Application No. CR 369 of 1992. At the commencement of 
the proceedings Mr Delbridge of the AWU sought leave to 
intervene to indicate that his Union would withdraw its 
application and the Commission granted leave that Applica- 
tion No. CR 374 of 1992 be withdrawn. Ms McCulloch, who 
appeared for the CMETU and for the AEEFEU, on behalf 
of the latter sought leave to withdraw Application No. CR 
373 of 1992 and leave was granted. However, in respect of 
this last Union, Ms McCulloch read to the Commission a 
statement, signed by an Industrial Officer of the Union, that 
it supported the claim by the CMETU. The statement, inter 
alia, also advised the Commission that the intention of the 
AEEFEU in concert with other Unions, was to pursue 
improvement to the redundancy provisions for its members 
at KCGM however the withdrawal by the AWU and the 
MEWU from the matter for "reasons not known by the 
Union clearly meant that this original objective could not be 
pursued". It also advised the Commission that it had nine 
members at KCGM who were not facing redundancy at the 
time and further, that it had an agreement that all electricians 
would redeployed in the event of a particular mine closing 
down. This meant that the situation had changed from the 
time of the filing of the various applications for conference 
so that the CMETU was the only Union that wished to 
pursue resolution of the dispute identified in the conference 
of the 26th of June 1992. 

The Commission was told by Ms McCulloch that the 
award covering the classification of Winder Drivers em- 
ployed by KCGM, namely the Engine Drivers' (Gold 
Mining) Consolidated Award, 1979 (No. 37 of 1947), was 
silent concerning redundancy payments and that any 
arrangements of that nature had been made first by consent 
and later the subject, at least insofar as quantum is 
concerned, of Order No. CR 93 of 1989. In her submissions, 
Ms McCulloch canvassed the claim under various heads. 
The first was a review of general standards of redundancy 
which emanated from the Decision of the Australian 
Commission in 1984 in what is known usually as the 
Technological Change in Redundancy Case (the TCR Case). 

The Commission was told that the standards which are set 
out in the TCR Case were adopted by the West Australian 
Commission in Court Session in 1986 ((1986) 66 WAIG 
4580). It was submitted that while the TCR Case did 
establish general standards it was the CMETU's contention 
that those standards more appropriately applied to the metal 
industry. The gold mining industry in which KCGM 
operates is a discrete industry and it was therefore more 
appropriate to focus on inadequacies in the current Order 
against the background of circumstances in which the 
employees concerned and the company found themselves. 
It was asserted that these issues were more relevant than the 
TCR provisions themselves. Reference was made to 
decisions of the Commission which follow the Commission 
in Court Session's 1986 TCR decision. There was a review 
of a number of State and Federal redundancy cases which 
need not be incorporated for the purposes of these Reasons 
but by them Ms McCulloch sought to establish criteria to 
be applied. Attention was then given to the structure of the 
claim which is set out in detail in the Schedule to the 
Memorandum of Matters for Hearing and Determination as 
it is incorporated herein. It was said that the quantum was 
based on a range of matters including, but not exclusively. 

adequate compensation for job loss and hardship, current 
payments in the mining industry and the capacity of KCGM 
to pay. 

The differences between the CMETU's approach to the 
assessment of the level of compensation and KCGM's as 
expressed in the answer filed in the Commission were 
canvassed. It was submitted that the nub of the difference 
was the basing of payments on average weekly earnings and 
an extra payment to be made for employees over 45 years. 
It was suggested that the result of the arbitration would be 
best expressed as an appendix to the existing Order, mainly 
because other aspects of the existing Order, other than 
quantum, would continue to apply. Also the parties were 
engaged in other negotiations over the structure of the wage 
package. Currently the structure consisted of rates which are 
set out in the award plus, so said Mr McCulloch, some large 
over-award payments; that type of structure apparently 
being under review between the parties. Clearly the Union 
was not prepared to base its claim on existing rates because 
the actual rates paid were not reflected in the award and this 
situation, at least since the determination in 1990, had been 
recognised by the parties as untenable. The aims of the 
Union and its intentions concerning enterprise bargaining 
were also canvassed. 

Ms McCulloch went on to attempt to give substance to 
her assertion that the majority of industries have wages 
based on average weekly earnings which closely approxi- 
mate award rates. Therefore redundancy payments have 
been based on weeks of service and the final payouts 
determined by total weeks of service multiplied by the gross 
amount per week. Ms McCulloch sought to demonstrate her 
point in this respect through Exhibit M2. That exhibit 
showed the annual salaries of the winder drivers reduced to 
an average weekly rate. The argument was progressed 
through Exhibit M3 which was designed to demonstrate how 
employees would receive different redundancy payments 
under the scheme which is currently in place. In doing so, 
Ms McCulloch sought to highlight what became the theme 
of her argument that the redundancy scheme did not pay 
sufficient regard for length of service. She asserted that the 
group, insofar as age is concerned, is different to the 
workforce in general. The youngest being 33 years of age 
with three years' service but the average being around 50 
years' of age. 

Ms McCulloch went on to then make quite detailed 
submissions concerning the economics of the gold mining 
industry and the economic circumstances of KCGM. 
However I do not intend to recite this part of the argument 
because Mr Gifford made it clear that KCGM did not intend 
to argue that there was no capacity to pay. Ms McCulloch 
also referred the Commission to the demography and 
economics of the Eastern Goldfields by reference to reports 
which had been produced by Government authorities. 

Ms McCulloch asserted that the Wage Principles do not 
provide a bar to the determination of the matters before the 
Commission and took comfort in the respondent's position 
articulated by Mr Gifford in that respect. In reply to the 
arguments advanced by Mr Gifford, which I will canvas 
later, Ms McCulloch disagreed that matters concerning 
redundancy and training were set aside but she also was 
strongly of the view they are not relevant in the current 
matter because the matter of quantum was to be determined. 
Insofar as the existing quantum versus the TCR Case 
quantum was concerned, Ms McCulloch adopted the view 
that the awards in the industry recognise the redundancy 
situation needs to be examined according to the particular 
circumstances relevant to it. But at the same time it is 
appropriate for the Commission to be guided by some of the 
principles set out in the TCR Case. It was suggested by Ms 
McCulloch that the lack of evidentiary support for the case 
was not at all fatal to the Union's success. The reality was 
that the evidence called by the CMETU provided a fairly 
reasonable representation. Insofar as a criticism from Mr 
Gifford that the CMETU did not provide a summary of 
relevant decisions, Ms McCulloch riposted that the Union 
could have provided the Commission with a range of 
redundancy agreements which would pick the best condi- 
tions in the mining industry and alternatively the Respon- 
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dent could have come with the worst however the Union's 
submission was that there was no standard in the mining 
industry. There was no direct comparison and there was no 
standard in the sense that exists in the metal industry as it 
was set down by the Commission in Court Session in 1986. 
That is clearly because the industry is diverse, there is a 
whole range of different operations and different companies. 
KCGM itself was a particular type of enterprise. It is a very 
large organisation that has, in effect, consolidated smaller 
organisations and operates in a way which is, in Ms 
McCulloch's experience at least, not duplicated elsewhere. 
Therefore such comparisons were of little use. What was 
important was the specifics of the individual case. 

The nub of the CMETU argument was that it felt that the 
winder drivers are a discrete group. The existing Order was 
inadequate because, for the reasons advanced, it did not 
properly provide for those persons. The basis of the extant 
agreement is vague and it is therefore not satisfactory to 
merely say that the existing agreement ought to be increased 
on the basis of movements in the Consumer Price Index. It 
was clear, argued the CMETU, from its exposition of the 
demography and economic situation in the Kalgoorlie area 
that the particular persons who fall in the category of winder 
driver by virtue of their age would not find it easy to get 
employment because most of them are over 45 years of age. 
They are people who do not have other skills that would 
allow them to fit into jobs in the Eastern Goldfields and in 
any event most of the jobs are focussed towards the under 
35 year group and to people with trades certificates. The 
problems associated with winder drivers undertaking trades 
certificates are enormous. In short they do not have the long 
period of time available to pursue such certification and in 
any event there are questions of physical capability to carry 
out trade jobs. It is for this reason that the CMETU sought 
extra payment for those over 45. The need for training, the 
length of their service, the men's domestic obligations, their 
relocation and job prospects all go into the mix that say that 
the principles in the TCR Case, while being required to be 
considered, are entitled to no more than due regard against 
the other compelling factors which are present in this case. 

In support of her case Ms McCulloch called evidence 
from Mr G Moser who is a winder driver of 52 years of age 
who has worked in that calling for some 20 years. It is 
unnecessary to summarise his evidence. It is sufficient to say 
that it gives substance to the information on the winder 
drivers domestic situation which is extracted from the 
evidence and expounded by Ms McCulloch as part of her 
argument. Evidence was also taken from Leslie Gordon 
Cowie who is a winder driver of age 55 years who has lived 
in Kalgoorlie for 29 of those and for 13 years has worked 
for KCGM. The substance of his evidence was that there a 
lot of winder drivers who have been retrenched and have 
become demoralised. Mr Cowie believes that because of 
their age the drivers have no prospects whatsoever. Winder 
driving, he said, was a well paying job and people adjust 
their life-style to that income. If one is getting good money 
one lives well and all of a sudden with redundancy there is 
nothing. This leads to depression and this feeling was abroad 
amongst many winder drivers who had been retrenched. Mr 
Cowie also canvassed the difficulties of training, the fitness 
levels required, the amount of mental concentration, and the 
expense of the exercise. Even though KCGM had made 
offers concerning payment for retraining four weeks or even 
eight weeks was not enough time to leam a job of similar 
skill levels. In short, it was impossible to be trained for a 
job that was even a bit fulfilling in such a period. 

The argument on behalf of KCGM was led by Mr Gifford. 
He identified the matters for argument as the quantum, that 
is to say four weeks' pay per year of service including pro 
rata service, the calculation of average weekly earnings and 
a specific amount applicable in relation to a worker who is 
45 years of age and over. Mr Gifford gave some attention 
to the conduct of other Unions with which KCGM is 
involved insofar as their approach to what is, in essence, an 
unregistered agreement for redundancy is concerned. Setting 
aside the AEEFEU position which had been articulated 
before the Commission, it was suggested that the implica- 
tion which can be drawn, particularly in respect of the AWU 

and the MEWU, was that the redundancy payments scale 
which is reflected in the unregistered agreement is adequate 
as far as their members are concerned. Though, according 
to Mr Gifford, while the implication drawn neai not attract 
much weight in the argument, it was nevertheless open to 
suggest that the CMETU had less than whole hearted 
support of the other Unions who are party to the agreement. 

Mr Gifford in touching upon the basis of the agreement 
suggested that notwithstanding the 1990 case which led to 
Order CR 93 of 1989, the basis of the original rates of pay 
had not been clearly established. Mr Gifford referred to a 
decision of the Commission ((1992) 72 WAIG 821) in 
matters effecting the redundancy payments for Kambalda 
where the Commission had, in effect, reiterated its 1990 
finding that it was not in a position to determine the basis 
of the rates. Mr Gifford conceded that the approach taken 
by the CMETU in this case was different but that did not 
detract from the fact that ultimately the Commission has to 
have regard for the rates in the agreement as they stand 
because those rates are an inevitable starting point for a 
review. In other words they can not be ignored because the 
parties are not coming to the matter totally afresh to 
establish payments. The circumstance is that the redundancy 
structure is in place and it must be paid regard. From 
KCGM's point of view the essence of it's position is that 
the rates were at an appropriate level already. 

KCGM also was of the view that it must be recognised 
that the Commission must take cognisance of the Wage 
Fixation Principles and in particular the Conditions of 
Employment principle. That principle, in effect, requires the 
parties and the Commission to ensure that conditions of 
employment are not altered when there would be more than 
a negligible cost effect. It could not be said that in view of 
the submission that has been made by the CMETU that there 
was not potential costs "greater than negligible", particu- 
larly when it is borne in mind that even though a number 
of unions had withdrawn claims, they were nevertheless still 
parties to the unregistered redundancy agreement. It could 
be expected that they would be interested in a determination 
by the Commission of a quantum for redundancy in excess 
of that to which they had already agreed. Such a 
determination would put a different complexion on the terms 
of operation of the Employment Conditions principle. What 
was at issue was the question of adequacy. That could not 
be determined by purely looking at redundancy payments in 
isolation even though that is the way the CMETU mounted 
its claim. There is a much broader perspective and it is 
appropriate for the Commission to examine the claim from 
this broader context. There are options available within the 
agreement for redeployment and retraining and there are 
provisions for prior notice of redundancies. All these 
provisions intertwine and can not be treated as discrete 
issues because although ultimately a winder driver, for 
instance, may opt for redundancy die fact is that there are 
other options available to him. Mr Gifford adumbrated upon 
this submission by reference to the redundancy agreements 
(See Exhibit Gl). 

As to the level of payments themselves, it was conceded 
by KCGM that the payments were not the highest in 
Australia but that they did measure up well in any reasonable 
comparison with other places. Mr Gifford suggested that if 
one was to start with a comparison, the TCR provisions are 
the logical place. Since the 1990 case when the comparison 
was made, the Full Bench of the Commission has confirmed 
the appropriateness of the yard stick in Adelaide Timber 
Company Limited v. WA Timber Industry, Industrial Union 
of Workers, South West Land Division (1991) 71 WAIG 
325. In considering adequacy, Mr Gifford conceded that in 
1990 the nominal wage rate, which was considered as part 
of the agreement, did not properly take into account over 
award payments. That difficulty had been overcome now 
because KCGM was now of the view that the actual rates 
for ordinary hours ought to be taken into consideration. 
However, KCGM stopped short of agreeing that annual 
salary ought be a datum because of the inclusion in it of 
extraneous considerations. 

In juxtapostion to the suggestions of the Applicant, Mr 
Gifford produced a number of exhibits through which he 
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sought to demonstrate the validity of his argument (see 
Exhibit G2 and G3), the aim of the process being to make 
a comparison that in the totality, the benefits in accordance 
with the agreement are significantly superior to the benefits 
which would be available under the TCR yardstick. KCGM 
conceded it did not challenge the right of the CMETU to 
demonstrate in such ways as it could the hardships of a 
winder driver because of the somewhat specialist role that 
he finds himself in and with his lack of prospects because 
of age and other factors. However, there are authoritative 
views in the Metal Trades General Award Case for TCR in 
1986 {supra) which need to be taken into account in this 
context. Mr Gifford cautioned the Commission in placing 
too much reliance on the evidence of just two workers but 
ultimately the question was one of the balancing of issues 
which include redeployment and retraining. 

Particular attention was given to the claim for four weeks' 
payment of average earnings for each year of service. Mr 
Gifford made the point that there was absolutely no 
precedental underpinning for such a claim. Finally, Mr 
Gifford claimed that his argument outlined the rationale 
behind the view that the existing level of retrenchment 
payments, as reflected under extant agreement, on the basis 
of the submissions that have been made about redeployment 
and retraining and other options and on the best comparison 
available, must lead to the view that retrenchment payments 
as they stand are entirely adequate and ought not be adjusted 
in the way suggested by the CMETU. Evidentiary support 
of the argument of KCGM was drawn from Marco Cutifani 
who is the General Manager, Operations of KCGM at 
Kalgoorlie. Also the Commission heard from Mr Kim Davis 
who is the Personnel Superintendent. Mr Davis gave 
evidence from the view point of a professional psychologist, 
a discipline in which he holds a Masters Degree in Industrial 
Psychology. It is not necessary to summarise in detail the 
evidence of both of the witnesses, suffice to say it provided 
support for the assertions made in submissions by Mr 
Gifford. 

The matters which need to be examined in reaching a 
conclusion on this matter have their logical beginning in the 
Reasons for Decision in the 1990 case (supra). The position 
found by the Commission then is encapsulated in the 
following part of the Reasons: 

"On the other hand the Unions, who also do not 
know the basis of the 1986 agreement, come to the 
Commission not even suggesting what the proper rate 
is except until under extreme pressure from the 
Commission they produced their original claim to the 
company. On top of this the argument presented is 
deficient to say the least. It does not touch upon any 
of the principles to which one should normally have 
regard when fixing monetary amounts. The end result 
is that the Commission is left with a situation where 
only one of the parties, that is the employer, has 
conducted an exercise which in any resembles one 
which could be validly used in such circumstances. The 
exercise it has conducted is much akin to the restoration 
of money values that can be undertaken under the 
allowance principles of the existing wage principles 
and to that extent it has some standing." 

The Commission then found that in those circumstances 
it had no option but to adopt the calculation set out by the 
employer. The circumstances broadly were that here was an 
agreement a part of which, that is the lump sum payment, 
the Commission had been asked to determine. The money 
amounts which appeared in the lump sum payment column 
of the Order had their genesis in a negotiation between "two 
parties at levels assessed by them to be adequate in the 
circumstances of the resolution of the 1986 (Kambalda) 
dispute" (1990 case supra). It is relevant also to remember 
that the levels referred to were only part of a broad-ranging 
agreement which provided for a range of matters concerning 
redundancy including costs of relocation and re-employ- 
ment and the like. In the Kambalda case (supra) the 
Commission had another opportunity to review the agree- 
ment and was unable to reach any different conclusion about 
its origins. 

It is therefore clear that the signals the Commission gave 
in 1990 and reinforced in the Kambalda Case Reasons for 
Decision were that here was a range of payments for 
redundancy, the origins of which were difficult to ascertain. 
The submissions of Mr Gifford in this case are that nothing 
has changed in that respect. In its argument the CMETU 
sought to address the deficiencies which are alluded to in 
those Reasons. This was done by producing a thorough 
analysis under five heads of argument. It is clear that the 
raison d'etre for the CMETU's argument in this case is that 
winder drivers can be identified as a discrete group of 
workers who are the subject, because of the nature of their 
calling, to a special set of circumstances. Those circum- 
stances exacerbating difficulties faced by the winder drivers 
because of a change in the character of the mining industry 
operations, that is the change from underground mining with 
vertical shafts which required winder drivers to open pit or 
decline mining which do not. This change had meant that 
these winder drivers had no opportunities for career 
advancement with other employers in the mining industry 
and were forced, if one can put it in that way, to remain 
employed by KCGM. 

This fact causing knock-on effects to this discrete group 
of workers with the speciality of their calling being such that 
it was difficult to transmit the skills into another calling by 
way of retraining, particularly given the age of the workers 
concerned. The argument by Ms McCulloch in this context 
is carefully crafted and the points are well made. However 
similar issues were highlighted in the argument of the 
advocate who appeared for the Unions in the 1990 case. Ms 
Heap, who then appeared, suggested that the emphasis away 
from underground mining to open pit mining, the uncer- 
tainty caused by that and the difficulty of mobility were all 
factors for consideration. Although (he argument was not 
drawn with the substance of the argument in the instant case 
they were nevertheless factors which were said then, that is 
in 1990, to be relevant. 

Are these issues relevant though? The Decision of the 
Commission in Court Session in Amalgamated Metal 
Workers' and Shipwrights' Union of Western Australia 
(Applicant) and Anchorage Butchers Pty Ltd and Others 
(Respondents) (1986) 66 WAIG 580 at 584 throws some 
light on this question. In its Decision, and particularly in the 
writing of Collier CC, Halliwell SC and Salmon C, the 
Commission observed: 

"filming now to the redundancy provisions we 
respectfully endorse the finding of fire Australian 
Commission that the primary reason for payment of 
severance pay does not relate to the requirement to 
search for another job and/or tie over an employee 
during a period of unemployment. It is justified as 
compensation for the inconvenience and hardship 
imposed on employees and for the loss of non 
transferable credits." 

It can be seen from this comment that the issues which 
were at focus by the advocates in the 1990 case and in this 
matter are ones which the Commission in Court Session 
specifically say do not relate to the primary reasons for the 
payment of severance pay or in this case redundancy. 

What the Commission in Court Session did in the Metal 
Trades Redundancy Case was adopt the Federal Metal 
Industry provisions. It gave some hints that it was concerned 
that the parties would be better advantaged to advance their 
rights and obligations should termination become necessary 
if they knew those rights and obligations in advance. It 
observed in page 554 that the case by case approach left too 
much to chance for employees who may be faced with a fait 
accompli. That was an invitation to amend awards in a way 
designed to alleviate the very problem faced in this case. 
That invitation was not taken up insofar as the award which 
covers winder drivers in the gold mining industry. 

The rebuttal of the employer to this claim is that the 
amount of compensation for redundancy that it has agreed 
with a number of unions as part of an unregistered 
agreement for redundancy, is adequate. Further that it is 
inappropriate to examine its adequacy or not without 
reference to all of the other benefits which form part of the 
unregistered agreement. For instance, the obligation to 
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retrain, the obligation to redeploy. It says that taken as a 
whole the package is not only satisfactory, it provides more 
than many contemporary redundancy agreements. But more 
importantly it embraces the principles which underlay the 
rationale behind the TCR Case as it was adopted by the 
Commission in Court Session in 1986. KCGM therefore 
asserts that the approach by the CMETU in this case to 
merely examine the money amounts has got to be seen as 
deficient, particularly when a product of the success of such 
an approach would, on any reasonable apprehension of what 
normally happens in industrial relations, produce a flow-on 
to those workers whose unions have already formed a 
binding agreement with KCGM. 

The CMETU say in this case that the winder drivers are 
a discrete group of workers who, because of their age and 
calling, have a different set of circumstances which ought 
to be recognised by payments of different amounts to other 
workers who find themselves in the position of redundancy 
at KCGM. That is an assertion because no evidence as to 
the demography of the workforce of the rest of KCGM was 
produced by either of the parties. But accepting for the 
purposes of argument that it is correct, and as a question of 
notoriety it most likely is, then should the employer be 
placed in the position, after having reached an arrangement 
with the majority of its workforce who accept a lump sum 
payment scheme for redundancy, that scheme giving greater 
recognition to earlier service, be forced, after making such 
an agreement, to face the jeopardy of examination of the 
efficacy of that agreement. Particularly when only a very 
small part of its workforce do not like the majority 
agreement because it does not produce a result which is 
satisfactory to them. 

In my view the answer to that question must be no 
because the employer is entitled to expect that the 
negotiation with all of its workforce should, on agreement 
with the majority, bring an end to the matter. It is only in 
those circumstances where there is grave injustice should an 
outside authority such as the Industrial Commission use its 
powers to interfere with the product of those negotiations. 
Even if I am wrong about this, if one examines the quantums 
of payments available under the agreement, together with 
the other benefits, the answer to the question is still clearly 
that on merit there are no grounds to interfere. The 
agreement provides for substantial payments in excess of 
those which are produced by the TCR general standard, that 
standard having been found by this Commission to be 
satisfactory. In those circumstances manifest unfairness 
such as ought excite the Commission to use its powers to, 
in effect, set aside the agreement which has been made and 
is applicable to most of die workforce are not present. In this 
context the expressions of support for the case run by the 
CMETU, such as the one offered by the AEEFEU, are not 
compelling, particularly when that Union is a party to the 
unregistered agreement. 

The argument of the CMETU in this matter was designed 
to seek to address the deficiencies of the argument of 1990. 
The argument was obviously thoroughly researched and 
carefully argued, however, for the reasons I have set out 
above it does not answer the problems which have been 
manifest in dealing with this matter since 1990. The reality 
of the situation is that it appears there is a general acceptance 
that the level of redundancy payments in the private 
agreement is one which is of sufficient quantum to attract 
agreement by the majority of Unions who have members 
employed by KCGM. Against that the circumstances that 
are confronted by winder drivers do not of themselves, in 
the face of the content of the whole of the agreement, 
provide a basis for a change of the nature claimed by the 
CMETU in the matter referred. 

For all of those reasons this application will be dismissed. 

Appearances: Ms J McCulloch appeared for the Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia, Western Australian Branch and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and Mr R 
Delbridge intervened on behalf of the Australian Workers' 

Union, West Australian Branch, Industrial Union of Work- 
ers. 

Mr R Gifford appeared for Kalgoorlie Consolidated Gold 
Mines. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Kalgoorlie Consolidated Gold Mines. 
No. CR 369 of 1992. 

COMMISSIONER J.F. GREGOR. 
27 January 1993. 

Order. 
HAVING heard Ms J McCulloch on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and Mr 
R Delbridge who intervened on behalf of the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers and Mr R Gifford on behalf of Kalgoorlie 
Consolidated Gold Mines, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

West Australian Branch 
and 

The Board of Management King Edward Memorial 
Hospital. 

No. CR 648 of 1992. 
COMMISSIONER J.F. GREGOR. 

15 January 1993. 
Order. 

WHEREAS this matter was referred for hearing and 
arbitration at the conclusion of a conference convened 
pursuant to section 44 of the Industrial Relations Act 1979; 
and 

Whereas the applicant union requested by correspondence 
dated the 17th December 1992 that the matter be withdrawn; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be, and is hereby withdrawn by 
leave 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees Association 

of Western Australia 
and 

Albany Wool Stores. 
No. CR 762 of 1992. 

COMMISSIONER O.K. SALMON. 
2 February 1993. 

Order. 
HAVING been advised by the Applicant Union that they no 
longer wish to continue with this application, the Commis- 
sion, pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied 

Employees' Association of Western 
Australia 

and 
Myer Stores Limited. 
No. CR 650 of 1992. 

COMMISSIONER A.R. BEECH. 
20 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the positions of the 
parties is as follows. For the union it is contended that the 
dismissal of Mr Brent on the 30th September 1992 for 
smoking in the vicinity of the loading dock in direct 
contradiction of a known company policy and also in 
defiance of three verbal and one written warnings previously 
was unfair and unjust because on the occasion for which the 
dismissal occurred, Mr Brent was not in the vicinity of the 
loading dock. If he was in the vicinity of the loading dock 
as is alleged by the respondent, then the union concedes that 
the dismissal was fair. 

For the respondent, it is said that Mr Brent was indeed 
smoking in the vicinity of the loading dock, in areas where 
he had been seen and warned on previous occasions and the 
dismissal was therefore fair. In die company's view, if Mr 
Brent indeed had been smoking in the area where Mr Brent 
states that he was smoking, then the dismissal would be 
unfair, that is it would not have occurred in the vicinity of 
the loading dock and therefore would not have been covered 
by the policy. 

Although the problem to be resolved by the Commission 
is relatively simple, it is not straightforward. The Commis- 
sion will need to resolve the direct conflict in the evidence 
of Mr Brent on the one hand and Mrs Neely on the other. 
That is because evidence given by other persons went more 
to the background to the matter and the steps taken by the 
respondent regarding the dismissal itself. There are no other 
wimesses to the actual incident, or incidents. This is said 
because it seems quite established that Mr Brent did smoke 
on both the 29th and the 30th September 1992. It is the 

location in which he smoked that is in issue and for that, the 
Commission has only the evidence of Mr Brent himself and 
of Mrs Neely. In this respect, the Commission cannot attach 
any weight to the evidence of Mrs Monahan. This person 
gave evidence that she had seen Mr Brent smoking in the 
vicinity of the loading dock on the 10th September 1992. 
However this evidence was not put to Mr Brent by the 
respondent when Mr Brent gave evidence, and the applicant 
was therefore not given a chance to answer the allegation. 

It is the location in which Mr Brent smoked on those two 
occasions that is really the only factor that is in dispute. A 
number of the other facts of the matter are agreed. The 
Commission was also provided with two diagrams of the 
loading dock area, together with three coloured photographs. 
Both diagrams and die photographs were put to Mr Brent, 
and also to Mrs Neely. 

I am satisfied that Mr Brent gave his evidence in a clear 
and straightforward manner. However, the evidence as a 
whole does show that since the no smoking policy was 
introduced in Febraary 1992, a policy of which he was then 
aware, he showed a complete disregard of that policy by 
continuing to smoke in the loading dock area which resulted 
in three verbal warnings, and one written warning. The 
written warning was in April 1992. It clearly states that his 
employment would be terminated if the offence occurred 
again. His apparent disregard of the policy reflects poorly 
upon him as he seeks to persuade the Commission that on 
these two occasions, in reality he was fifteen metres from 
the loading dock. The Commission also had the impression 
from Mr Brent's evidence that when he was asked to the 
personnel manager's office and asked whether he had been 
smoking, that he admitted smoking (but not within the 
loading dock facility) immediately, whereas the Commis- 
sion is satisfied particularly from the contemporaneous note 
prepared by Ms Huckstable that he initially denied smoking 
at all. 

As to the evidence of Mrs Neely, she gave her evidence 
firmly, and did not change it under cross-examination. She 
is adamant that on the 29th September she observed Mr 
Brent smoking in the vicinity of the loading dock, and again 
on the 30th. In this regard, it must be said that the union 
makes it plain that it believes Mrs Neely's evidence as to 
the location of Mr Brent is fabricated because in its view she 
looked for an opportunity to have Mr Brent dismissed due 
to complaints made previously by Mr Brent against her son, 
her son being also employed at the Carousel store. However 
whilst the union's attitude was plain, the cross-examination 
of Mrs Neely did not with respect provide sufficient for the 
Commission to reach a similar conclusion. It is possible that 
she may have looked for that opportunity, although Mrs 
Neely denied it, and it was not, in my respectful observation, 
to Mrs Neely's credit that having observed Mr Brent 
smoking in the vicinity of the loading dock at 7.40am on the 
29th September 1992, and in the knowledge that that would 
be sufficient to cause his termination in her view, that having 
decided she would not take the issue any further she then 
took it upon herself to go to the same place the next morning 
at that time to see whether Mr Brent did it again. If indeed 
she had decided to avoid the issue on the 29th September 
by turning around and walking away before Mr Brent 
observed her, and she eventually decided not to take the 
issue further, then really that should have been the end of 
it. 

For the above reasons the evidence of both these 
witnesses has a number of unsatisfactory elements to it. 

Where there is such a conflict in the evidence, and it is 
not possible to clearly prefer the evidence of one witness 
over the other, then the case must fail (see Denning J in 
Miller v. Minister of Pensions, (1947) 2 All ER 372 at 
373-4). That is the case here. In the circumstances of this 
matter, where Mr Brent was terminated in accordance with 
his contract of service, the onus of proving that the dismissal 
was unfair lies upon the applicant. On die material before 
the Commission, that onus has not been discharged and the 
application will be dismissed. 



Appearances: Mr J. Bullock on behalf of the applicant. 
Ms R. Dight on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied 

Employees' Association of Western 
Australia 

and 
Myer Stores Limited. 
No. CR 650 of 1992. 

COMMISSIONER A.R. BEECH. 
20 January 1993. 

Order, 
HAVING heard Mr J. Bullock on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter of an application by The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 

for alteration of registered rules. 

No. 1635 of 1992. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

2 February 1993. 
Decision. 

HAVING read the application, there being less than five per 
centum of the members of the organisation desiring to be 
heard in opposition thereto, after consulting with the 
President, and upon being satisfied that the requirements 
made thereunder have been complied with, I have this day 
registered an alteration to rule 10.—^Entrance Fees and 
Contributions of the registered rules of the applicant union 
in the terms of the application as filed on 24 December 1992. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

CONFERENCES—Notation of— 

Parties Number— 
Commissioner Date Matter Result 

Actors Equity of Western Adventure World (WA) Pty C736/1992 17/02/92 Dismissals Concluded 
Australia Limited —Coleman C.C. 
Amalgamated Metal Workers Press Clough Joint Venture C765/1991 16/12/91 Cessation of work Concluded 
and Shipwrights Union and Others —George C. 18/12/91 during high 

15/01/92 temperatures 
Australian Nursing Royal Flying Doctors' C571/1992 N/A Personnel attitudes Withdrawn 
Federation Service —Gregor C. 
Australian Workers' Union Dampier Salt (Operation) 

P/L 
C590/1992 
—Gregor C. 

27/10/92 Work bans Concluded 

Australian Workers' Union Dampier Salt (Operation) 
P/L 

C601/1992 
—Gregor C. 

27/10/92 Use of contractors Concluded 

Australian Workers' Union Swan Portland Cement Ltd C720/1992 
—Beech C. 

14/12/92 Change to 
continuous shift 
roster 

Concluded 

Australian Workers' Union B.H.P. Steel Rod & Bar C401/1992 21/07/92 Redundancy Concluded 
Products Division —George C. 

Australian Workers' Union Leighton Pty Ltd C643/1992 17/11/92 Dismissal Concluded 
—Gregor C. 

Australian Workers' Union Big Bell Mines Pty Ltd C753/1992 18/01/93 Redundancy Withdrawn 
—Gregor C. 

Australian Workers' Union Poseidon Gold Limited C692/1992 
—Gregor C. 

30/12/92 Piecework rates Withdrawn 

Builders' Labourers' Master Builders' C719/1992 10/12/92 Industrial action Concluded 
Federation Association —Beech C. 
Builders' Labourers' Morley Steel Fabricators C701/1992 N/A Dismissals Concluded 
Federation —Beech C. 
Builders' Labourers' Scaffold Industry C311/1990 N/A Scaffold Industry Concluded 
Federation Association —Beech C. Agreement 
Builders' Labourers' Building Management C700/1992 14/12/92 Loss of amenities Referred 
Federation Authority —Beech C. procedure 
Building Trades Association Geraldton Building Co. C134/1992 N/A Site allowance Concluded 

—Beech C. 
Building Trades Association Geraldton Building Co. C132/1992 N/A Site allowance Concluded 

—Beech C. 
Building Trades Association J.M. Best & Son C738/1992 21/01/93 Protection from sun Concluded 

—Beech C. 
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Parties Number— 
Commissioner Date Matter Result 

Building Trades Association Building Management C585/1992 14/10/92 Payment Referred 
Authority —Beech C. 

Building Trades Association Building Management C639/1992 30/10/92 Lost Time Referred 
Authority —Beech C. 

Building Trades Association J.M. Best & Son Tradings C704/1992 15/12/92 Site allowance Referred 
P/L —Beech C. 

Building Trades Association Building Management C699/1992 09/12/92 Lost time Referred 
Authority —Beech C. 

Building Trades Association Southdown Construction Co. C728/1992 22/12/92 Site allowance Referred 
P/L —Beech C. 

Building Trades Association Building Management C133/1992 N/A Site allowance Concluded 
Authority —Beech C. 

Building Trades Association Building Management C451/1992 28/07/92 Temporary Concluded 
Authority —Beech C. 16/09/92 Employees 

Civil Service Association The Commissioner, Public PSA C55/1992 15/12/92 Promotion appeal Concluded 
Service Commission —Negus C. 

Civil Service Association The Public Service PSA C2/1993 27/01/93 Breach of agreement Concluded 
Commission —Negus C. 

Civil Service Association The Public Service PSA C43/1992 24/09/92 Appointment of Concluded 
Commission —Negus C. Level 1 Officer 

Civil Service Association Commissioner, Public PSA C3/1993 26/01/93 Dismissal Concluded 
Service Commission —Negus C. 

Construction, Mining, Myer Stores Ltd C636/1992 13/11/92 Transfer employee Referred 
Energy, Timberyards, —Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, Princess Margaret Hospital C715/1992 18/12/90 Reclassification Concluded 
Energy, Timberyards, —Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, Consolidated Constructions C629/1992 29/10/92 Bans Concluded 
Energy, Timberyards, P/L —Beech C. 04/11/92 
Sawmills and Woodworkers 
Union 
Construction, Mining, Master Builders Association C651/1992 N/A Stop work Concluded 
Energy, Timberyards, —Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, City of Stirling C733/1992 18/12/92 Reprimand Referred 
Energy, Timberyards, —Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, Fremantle Hospital C296/1992 26/05/92 Payment dispute Concluded 
Energy, Timberyards, —Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, Geraldton Building Company C3/1993 22/01/93 Site allowance Concluded 
Energy, Timberyards, —Beech C. 
Sawmills and Woodworkers 
Union and Others 
Construction, Mining, Multiplex C678/1992 11/12/92 Stop work Concluded 
Energy, Timberyards, —Beech C. 22/12/92 
Sawmills and Woodworkers' 
Union and Another 
Electrical, Electronics, Electrical Construction & C687/1992 09/12/92 Site allowance Referred 
Foundry and Engineering Maintenance Pty Ltd —George C. 
Union 
Electrical, Electronics, Mathew Hall C640/1992 10/11/92 Facts surrounding Concluded 
Foundry and Engineering —George C. work 
Union 
Electrical, Electronics, Ambassador Golf & Hotel C617/1992 22/10/92 Work Bans Concluded 
Foundry and Engineering Management Services P/L —George C. 
Union 
Electrical, Electronics, Hon. Minister for C41/1992 28/01/92 Work bans Concluded 
Foundry and Engineering Construction —George C. 10/04/92 
Union 
Electrical, Electronics, Bradken, Perth C567/1992 25/09192 Overtime bans Concluded 
Foundry and Engineering —George C. 01/10/92 
Union 
Electrical, Electronics, Building Management C307/1992 28/05/92 Breach of health Concluded 
Foundry and Engineering Authority —George C. and safety 
Union procedures 
Electrical, Electronics, Chei Australia P/L C608/1992 20/10/92 Log of claims Concluded 
Foundry and Engineering —George C. 21/10/92 
Union 25/11/92 
Electrical, Electronics, Bunnings Ltd C421/1992 15/07/92 Redundancy Concluded 
Foundry and Engineering —George C. 
Union 
Electrical, Electronics, Austec Electrical Services C647/1992 19/11/92 Monies owing Concluded 
Foundry and Engineering P/L —George C. 
Union 
Electrical, Electronics, Department of Agriculture C646/1992 17/11/92 Dismissal Concluded 
Foundry and Engineering —George C. 
Union 



Number— 
Commissioner 

Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Federated Clerks' Union 

Forest Products, 
Furnishing and Allied 
Industries Industrial Union 
Hospital Salaried Officers 
Association Hospital 
Independent Schools 
Salaried Officers' 
Association 
Independent Schools 
Salaried Officers' 
Association 
Independent Schools 
Salaried Officers' 
Association 
Meat Industries Employees 
Union Commission 
Meat Industries Employees 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Metals and Engineering 
Workers* Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union Ltd 
Metals and Engineering 
Woricers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Miscellaneous Workers' 
Union 
Miscellaneous Workers' 
Union 

Mayfield Electrical & 
Mechanical Engineers 

Building Management 
Authority 

Industrelec P/L 

Boral Castings Pty Ltd 

Target Australia Pty Ltd 

Concept Industries 

Sir Charles Gairdner 

Catholic Education Office 
of W.A. 

Catholic Education Office 
of W.A. 

Catholic Education Office 
of W.A. 

West Australian Meat 

Metro Meat Ltd 

Jaysons Packaged Meats 

West Australian Meat 
Commission 
Dampier Salt (Operation) 
P/L 
Newcrest Mining Ltd of the 
Telfer Gold Mine 
Royal Automobile Club of 
W.A. 
Western Construction Co. 

Gemco (George Moss & Co.) 

Wellbridge P/L 

Bunnings Forest Products 
P/L 
Co-operative Bulk Handling 

B.P. Rose Gardens 

Budget Rent-A-Car P/L 

Adamson Engineering & 
Construction 
T. O'Connor & Sons 

W.A. Newspapers Ltd 

Saipem AusL P/L & 
O'Donnell Griffin P/L 
Eveirett-Smith & Co. Pty 

Ltd 
Smargiassi Holdings Pty 
Ltd t/a Caltex Hamilton 
Hill 
Newcrest Mining 

BHP Iron Ore 

CCA Snack Foods P/L 

Cockbum Hire 

Fremantle Hospital 

Health Department 

C103/1992 
—George C. 

C176/1992 
—Beech C. 

C27/1993 
—George C. 

C34/1993 
—George C. 

C745/1992 
—Parks C. 
C665/1992 
—Beech C. 

PSA C65/1992 
—Negus C. 
C725/1992 
—Kennedy C. 

C724/1992 
—Kennedy C. 

C722/1992 
—Kennedy C. 

C730/1992 
—Halliwell S.C. 
C718/1992 
—Halliwell S.C. 
C15/1993 
—Halliwell S.C. 
C682/1992 
—Halliwell S.C. 
C604/1992 
—Gregor C. 
C685/1992 
—Gregor C. 
C526/1992 
—George C. 
C675/1992 
—George C. 
C514/1992 
—George C. 

C559/1992 
—George C. 
C429/1992 
—George C. 
C670/1992 
—George C. 
C645/1992 
—George C. 
C190/1992 
—George C. 
C469/1992 
—George C. 
C460/1992 
—George C. 
C350/1992 
—George C. 
C347/1992 
—George C. 
C105/1992 
—George C. 
C512/1992 
—Halliwell S.C. 

C2/1993 
—Beech C. 
C541/1992 
—Gregor C. 
C32/1993 
—George C. 
C33/1993 
—George C. 
C714/1992 
—Gregor C. 
C703/1992 
—Gregor C. 

18/02/92 Maintenance wotk 
25/02/92 

19/03/92 N/A 
27/05/92 
09/09/92 
23/12/92 
N/A Dismissal 

27/01/93 Operative date 

N/A Resumption of 
normal duties 

23/11/92 Dismissal 

N/A Reclassification 
of security officers 

N/A Full time position 

N/A Partial redundancy 

N/A Partial redundancy 

20/01/93 Lower rates of pay 

10/12/92 

19/01/93 

29/11/92 

04/09/92 
08/09/92 
08/12/92 

08/09/92 
05/10/92 
07/10/92 

Redundancy 
payments 
Dismissal 

0X112192 Log of claims 

28/10/92 Classification 

Alleged breach of 
award procedures 
Industrial action 

Dismissal 

Redundancy 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

16/10/92 
13/11/92 
20/07/92 

Outstanding Wages 

Log of claims 

Concluded 

Concluded 

24/11/92 Industrial Action Concluded 

23/11/92 Dismissal Concluded 

13/04/92 Redundancy Concluded 

30/07/92 Union membership Concluded 

29101192 Industrial action Concluded 

10/06/92 Work bans Concluded 

04/08/92 Site allowance Concluded 

21102/92 

10/09/92 

Redundancy 
entitlements 
Classification and 
rate of pay 

Referred 

Concluded 

11/01/93 
14/01/93 
11/11/92 

Reinstatements 

Work bans 

Referred 

Concluded 

02/02/93 Reinstatement Concluded 

N/A Unfair dismissal Concluded 

N/A Letter on file Withdrawn 

N/A Study leave Withdrawn 



i Workers 

; Workers 

Miscellaneous Workers' 
Union 
Painters' and Decorators' 
Union 
Plumbers and Gasfitters 
Employees' Union & Others 
Shop, Distributive and 
Allied Employees 
Industrial Union 
Shop, Distributive and 
Allied Employees' 
Industrial Union 
State School Tfeachers Union 

Transport Workers' Union 

Transport Workers' Union 

Geraldton Regional Hospital 

Kalamunda District 
Community Hospital 
Ministry of Education 

Etisign Services (Aust) P/L 

W.A. Country Bakers 
(Albany) 
The Board of Management, 
Homes of Peace Incorporated 

Board of Management, Sir 
Charles Gairdner Hospital 
Supalux 

Sheraton Perth Hotel 

Myer Stores Ltd 

Woolworths 

Hon. Minister for Education 

Menchetti Nominees 

BHP Iron Ore 

Number— 
Commissioner Date Matter Result 

C586/1992 10/11/92 Classification Concluded 
—Gregor C. 

Concluded C751/1992 N/A Leave without pay 
—Negus C. 

Concluded C741/1992 N/A Dismissals 
—Negus C. 

Concluded C690/1992 N/A Dismissal 
—Beech C. 
C72/1992 18/02/92 Rosters Concluded 
—Halliwell S.C. 
C744/92 22/12/92 Reinstatement Concluded 
—Negus C. 12/01/93 

03/02/93 
C664/1992 30/11/92 Dismissal Concluded 
—Gregor C. 

Concluded C705/1992 16/12/92 Dismissal 
—Beech C. 
C605/1992 19/10/92 Use of allegedly Concluded 
—Halliwell S.C. toxic substances 
C650/1992 13/11/92 Dismissal Referred 
—Beech C. 

C17/93 20/01/93 Dismissal Referred 
—Beech C. 

TC3/1992 N/A Dispute re lower Concluded 
—Kennedy C. schools moderation 
C24/1993 N/A Bans Concluded 
—Halliwell S.C. 
C681/1992 26/11/92 Safety seats Concluded 
—Gregor C. 

CORRECTIONS— 

WHEREAS an error occurred in the publication of the 
Section 29(b) Notation to matter No. 712 and 854 of 1992, 
published in the Western Australian Industrial Gazette dated 
28 October 1992, Volume 72, Part 2, Sub-part 4, page 2254 
at page 2255 the following correction is made: 

In the entry beginning "Whitehead S.M." immediately 
after the digits "712" insert "and 854". 

Dated 8 February 1993 
J. CARRIGG, 

Registrar. 

WHEREAS an error occurred in the publication of Order 
No. 1014 of 1988 published in the Western Australian 
Industrial Gazette dated 22 February 1989, Volume 69, Part 
1, Sub-part 2, page 339 the following correction is made: 

Delete instruction 4. Clause 19.—Wages as printed at 
page 339 and insert in lieu the following: 

"4. Clause 19.—Wages: Delete subclause (1) and 
insert in lieu: 

(1) It is a term of this award that the Union 
undertakes, until July 1, 1989 not to pursue 
any extra claims, award or overaward, except 
when consistent with the State Wage Princi- 
ples. 

An employer on whom this award is 
binding shall not increase the rate of wage 

payable to an employee on 9th September 
1988, or otherwise vary the conditions of 
employment applicable to an employee on 
that date so as to increase that employer's 
labour costs, except to the extent that any 
such increase has been authorised by the 
Commission, after that date. 

(a) The minimum total rate of wage payable 
under this award shall be as follows: 

Commencing Commencing 
19.09.88 19.03.85 

Column A Column B Special 
Wage Per Week Payment 
$ $ $ 

Caretaker 306.90 316.90 44.00 
Security Officer 286.20 296.20 44.30 
Gatekeeper 278.40 288.40 44.30 
Cleaner 289.50 299.50 44.30 
First Aid Attendant 294.90 304.90 44.30 
First Aid Attendant 

Enrolled Nurse 324.30 334.30 44.30 

(b) The rates in Column A apply from 
September 19 1988. 

The rates in Column A apply from 
March 19 1988." 

Dated 4th February 1993. 

T. POPE, 
A/Registrar. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Amalgamated Food and Poultry Pty Ltd Incorporated in 
W.A. t/a Red Rooster Foods and Others. 

No. AG 15 of 1992. 
Retail Food Establishments Employees Agreement 1992. 

COMMISSIONER O.K. SALMON. 
4 February 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. AG 15 of 1992 
issued on 11 December 1992, the following correction is 
made— 

Appendix A: Add the following respondents to this list— 
Employer Trading As Address 
Graphic Holdings Pizza Hut Shop 36A Forrestfield 
Pty Ltd and David Forum, Strelitzia Ave, 
Grylls Forrestfield WA 6058 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 

WHEREAS errors occurred in the publication of Order No. 
918 of 1989, published in the Western Australian Industrial 
Gazette dated 23 August 1989, Volume 69, Part 2, Sub-part 
2, page 2465, that Order is republished hereunder. 

Dated 5th February 1993. 
T. POPE, 

A/Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—consent award variation. 

State Energy Commission of Western Australia 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others. 

No. 918 of 1989. 
The State Energy Commission of Western Australia Wages 

and Conditions Award 1988. 
various electrical power 

COMMISSIONER O.K. SALMON. 
3 July 1989. 

Order. 
HAVING heard Mr N. Mitsopoulos on behalf of the 
Applicant and Mr J. Gandini on behalf of the Electrical 
Trades Union of Workers of Australia (Western Australia 
Branch), Ms S. Mayman on behalf of The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service & Miscellaneous W.A. Branch, Ms J. Boots on 
behalf of The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch and The 
Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers, Mr J. Bullock 
on behalf of The Shop, Distributive and Allied Employees' 
Association of Western Australia, Mr K. Calvert on behalf 
of the Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 

Union of Workers, Western Australian Branch, Mr N. 
Allgrove on behalf of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch, Mr A. Power on behalf of The Plumbers and 
Gasfitters Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers and Mr G. Young on 
behalf of The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after die 1st day 
of July 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule A. 
Australasian Society of Engineers, Moulders and Foundry 

Workers, Industrial Union of Workers, Western Australian 
Branch, 318 Lord Street, EAST PERTH WA 6000. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch, 2nd Floor, 102 
Beaufort Street, PERTH WA 6000. 

Electrical Trades Union of Workers of Australia (Western 
Australia Branch), 1st Floor, 401-403 Oxford Street, MT. 
HAWTHORN WA 6016. 

The Federated Miscellaneous Workers' Union of Austra- 
lia, Hospital, Service & Miscellaneous W.A. Branch, 3rd 
Floor, 61 Thomas Street, SUBIACO WA 6008. 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers, Suite 
301, 3rd Floor, Labor Centre, 82 Beaufort Street, PERTH 
WA 6000. 

The Operative Plasterers and Plaster Workers Federation 
of Austriia (Industrial Union of Workers) Western Austra- 
lian Branch, 102 Beaufort Street, PERTH WA 6000. 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers, 79 Brisbane Street, PERTH WA 6000. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch, Henley House, 102 
Beaufort Street, PERTH WA 6000. 

The Shop, Distributive and Allied Employees' Associa- 
tion of Western Australia, 3rd Floor, 167 St. George's 
Terrace, PERTH WA 6000. 

Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch, Suite 302, Labor 
Centre, 82 Beaufort Street, PERTH WA 6000. 

Schedule B. 
STATE ENERGY COMMISSION OF WESTERN 

AUSTRALIA WAGES AND CONDITIONS AWARD 
1988. 

By deleting Clause 2.—Arrangement and Parts A to I of 
the Award and insert in lieu thereof the following— 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Scope 
4. Tferm 
5. Supersession of Previous Awards 
6. Definitions 
7. Mixed Functions 
8. Promotion 
9. Contract of Service 
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10. Temporary Building Trades Employees 
11. Shift Work 
12. Absence from Duty 
13. Payment for Sickness 
14. Compassionate Leave 
15. Annual Leave 
16. Holidays 
17. Long Service Leave 
18. No New Designation 
19. Shop Stewards 
20. Hours of Duty 
21. Guaranteed Week 
22. Overtime 
23. Away from Home and Camp Allowance 
24. Payment for Travelling Time 
25. No Reduction 
26. Transfers 
27. Right of Entry 
28. Wages during Suspension 
29. Special Rates and Provisions 
30. Wages 
31. No Extra Claims 
32. Payment of Wages 
33. District Allowance 
34. Leave to Attend Union Business 
35. Deduction of Union Subscriptions 
36. Trade Union Training Leave 
37. Time and Wages Records 
38. Maternity Leave 

3.—Scope. 
This award shall apply to all wages employees employed 

by SECWA in the classifications detailed in this award and 
shall be binding upon the— 

State Energy Commission of Western Australia 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, West- 
ern Australian Branch 
The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous W.A. 
Branch 
The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 
The Operative Plasterers and Plaster Workers Federa- 
tion of Australia (Industrial Union of Workers) 
Western Australian Branch 
The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 
The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch 
The Shop Distributive and Allied Employees' Associa- 
tion of Western Australia 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 

4.—Term. 
This award shall come into force from the beginning of 

the first pay period that commenced on or after 1 July 1989 
and shall remain in force for a period of one year. 

5.—Supersession of Previous Awards. 
This award supersedes the— 

Building Trades (State Energy Commission) Award 
No. 1 of 1959 
Engineering Trades (State Energy Commission) Con- 
solidated Award No. 1 of 1969 
Engine Drivers' Country Power Station (S.E.C.) Award 
No. 19 of 1975 

Engine Drivers' (State Energy Commission) Award 
No. 15 of 1977 
Gas Workers' (S.E.C.) Agreement No. 6 of 1978 
Miscellaneous Workers' (State Energy Commission) 
Award No. 3 of 1967 
Storemen (S.E.C.) Award No. 4 of 1971 
Transport Workers' (S.E.C.) Award No. 40 of 1965 

provided that no right, obligation or liability already 
incurred under such award or agreement shall hereby be 
affected. 

6.—Definitions. 
(1) General 

(a) ' 'Junior Employee'' means an employee under the 
age of 21 years. 

(b) ' 'Month" means a calendar month (e.g. 25 August 
to 24 September inclusive). 

(c) "SECWA" means the State Energy Commission 
of Western Australia. 

(d) "Union" means any of the registered employee 
organisations party to this award as detailed in 
Clause 3.—Scope hereof. 

(e) "Wage Group" means a group of classifications 
specified in Clause 30.—Wages hereof. 

SUBCLAUSES (2) TO (9) DEFINE CLASSIFICA- 
TIONS WITHIN THE VARIOUS WAGE GROUPS SPEC- 
IFIED IN CLAUSE 31.—WAGES HEREOF. 

(2) Wage Group A—Building Trades Employees 
(a) "Bricklayer" means an employee engaged in 

bricklaying, brick cutting, firework (including kiln 
work), furnaces, or furnace work of any descrip- 
tion, setting cement bricks, cement block and 
cement pressed work, setting coke slabs or coke 
bricks, or plaster partition blocks or any other 
work which comes or which may be adjudged to 
come within the scope of brick work generally. 

(b) "Builders' Labourer"—for the purpose of this 
award, builders' labourers are divided into four 
classes— 
Class 1—rigger, drainer, dogman. 
Class 2—scaffolder, powder monkey, hoist or 

winch driver, concrete finisher, steel 
fixer including tack welder. 

Class 3—bricklayer's labourer, plasterer's 
labourer, assistant powder monkey, as- 
sistant rigger, demolition employee 
(after three months' experience), gear 
hand, pile driver, tackle hand, jack 
hammer man, mixer driver (concrete), 
steel erector, aluminium alloy structural 
erector, gantry hand, or crane hand, 
crane chaser, concrete gang including 
concrete floater, steel or bar bender to 
pattern or plan, concrete form work 
stripper. 

Class 4—builders' labourers employed on work 
other than specified in classes 1 to 3 
inclusive. 

In the above classes— 
(i) "Assistant Powder Monkey" means a 

builder's labourer assisting under the direct 
supervision of a powder monkey in placing 
and firing explosive charges excluding the 
operation of explosive powered tools. 

(ii) "Assistant Rigger" means a builder's 
labourer assisting under the direct supervi- 
sion of a rigger in erecting or placing in 
position the members of any type of structure 
(other than scaffolding and aluminium alloy 
structures) and for the manner of ensuring the 
stability of such members, for dismantling 
such structures or for setting up cranes or 
hoists other than those attached to scaffold- 
ing. 
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(iii) "Direct Supervision" means, in relation to 
subparagraphs (i) and (ii) hereof, that the 
powder monkey or the rigger, as the case may 
be, must be present on the job to guide the 
work during its progress. 

(iv) "Concrete Finisher" means a builder's 
labourer, other than a concrete floater, who 
is engaged in the hand finishing of concrete 
work. 

(v) "Concrete Floater" means a builder's 
labourer engaged in concrete work and using 
a wooden or rubber screeder or mechanical 
trowel or wooden float or engaged in bagging 
off or broom finishing. 

(vi) "Drainer" means a builder's labourer di- 
rectly responsible to SECWA for the correct 
and proper laying of sewerage and drainage 
pipes. 

(vii) "Scaffolder" means a builder's labourer 
engaged in the work of erecting or altering 
or dismantling scaffolding of all types. 

(c) "Carpenter" means an employee engaged upon 
the erection, repair, ornamentation and demolition 
of work in wood for re-erection, or of any form 
of construction work in wood, and upon the work 
usually done by carpenters in engineering works 
necessitating die use of carpenters' tools or 
machines in lieu thereof, including— 

(i) Metal ceilings, the fixing of the following 
asbestos products—plain and corrugated 
sheets, gutters, downpipes, ridgings, rain 
heads, ventilators and skylights, fascia and 
barge-boards. 

(ii) The setting out and laying of wood blocks or 
parquetry flooring. 

(iii) All pre-fabricated buildings in wood con- 
struction. 

(iv) The erection and/or fixing work in metal. 
(d) "Painter" means— 

(i) An employee who applies paint or any other 
preparation used for preservative or decora- 
tive purposes— 
(aa) To any building or structure of any kind 

or to any fabricated unit forming or 
intended to form part of any building or 
structure. 

(bb) To any machinery or plant. 
(ii) and includes any employee engaged in the 

hanging of wallpapers or substitutes therefor 
or in glazing, graining, gilding, decorating, 
applying plastic relief, putty glazing or 
marbling; 

(iii) and also includes any employee who strips 
off old wallpaper or who removes old paint 
or varnish or who is engaged in the prepara- 
tion of any work for painting or of any 
material required for the trade; 

(iv) but does not include an employee not 
engaged in the building industry proper who 
applies only one protective coating where a 
final finishing or decorative coat is not 
required to any type of machine, machinery, 
or structure. 

(e) "Plasterer" means an employee employed or 
usually employed on plastering work. 

(f) "Plastering Work" shall mean— 
(i) All internal and external plastering and 

cementing, whether by mechanical or manual 
means, including hard wall plaster and 
texture work where the materials used in such 
texture work consist only of plaster or cement 
or both. 

(ii) The fixing of precast plaster or any other kind 
of plaster required to be finished off with 
plastered joints. 

(iii) The fixing of pressed cement work and 
ornaments and plaster partition blocks. 

(iv) Plastering in sewers, septic tanks, water 
channels and refining of pipes. 

(v) The fixing of plain and ornamental tiles on 
walls or floors. 

(vi) The top dressing of concrete work finished 
in cement, granolithic or patent colouring 
and all cement composition work and plain 
or fancy paving, except such work as is 
included in the definition of a builder's 
labourer unless such work is done by an 
employee who is engaged or employed as a 
plasterer. 

(vii) The working of flintcote where used with 
sand cement and/or granulated cork and/or 
sawdust. 

but does not include— 
(i) Work authorised to be done by employees 

under any other award or industrial agree- 
ment. 

(ii) Work done by plumbers. 
(g) "Plumber" means an employee employed or 

usually employed in executing any plumbing, gas 
fitting (but does not include gas fitting which by 
custom at the date of this award has been 
performed by employees employed under Group 
E—Gas Employees of Clause 31.—Wages of this 
award), pipe fitting or domestic engineering work 
or who executes any work in or in connection 
with— 

(i) Sheet lead, galvanised iron or other classes 
of sheet metal generally used by plumbers. 

(ii) The fixing of lead, wrought, cast or sheet 
iron, copper, brass or other classes of pipe 
work including earthenware pipes, ventilat- 
ing or airconditioning appliances. 

(iii) Water (hot or cold), steam (other than for 
power purposes) gas (but does not include 
gas installations which by custom at the date 
of this award has been performed by employ- 
ees employed under Group E—Gas Employ- 
ees of Clause 31.—Wages of this award), air, 
oil for heating or cooking purposes, vacuum 
systems and sewerage installations. 

(iv) House, sanitary, chemical and/or general 
plumbing. 

(v) Fire service work. 
(vi) Fitting and fixing asbestos corrugated sheets, 

guttering, down pipes, ridging, rain heads, 
ventilators, skylights, fascia and barge- 
boards. 

(vii) Irrigation installations. 
(3) Wage Group B—Engineering Trades Employees 

(a) "Cable Ganger" means a labourer—cable laying 
who is responsible for the direct supervision of a 
cable gang. 

(b) "Cable Jointer—First Class" means an employee 
engaged in installing, jointing and terminating all 
types of high and low voltage underground cables 
and associated equipment directly concerned with 
this work. 

(c) "Cable Jointer—Second Class" means a cable 
jointer who is not a cable jointer—first class. 

(d) "Electrical Fitter'' means a trades person engaged 
in making, repairing, altering, assembling, testing, 
winding or wiring electrical machines, meters, or 
other apparatus other than wires leading thereto 
provided that— 

(i) an employee whose duty consists of placing 
electrodes in "neon" tubes sealed by him/ 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

her shall not, by reason only of that fact, be 
deemed to be an electrical fitter. 

(ii) an employee engaged as a meter tester shall 
not be classed as an electrical fitter. 

(e) "Lineperson" means an employee engaged in 
erecting, fixing, maintaining or repairing overhead 
conductors or electrical apparatus associated 
therewith, or in fixing service cut-out boxes or 
supports for meters. 

(f) "Lineperson First Grade" means— 
(i) a lineperson who is in his/her fourth or 

subsequent consecutive year of service as a 
lineperson with SECWA; 

(ii) any other lineperson classified "first grade" 
by SECWA; and 

(iii) an employee who— 
(aa) has completed 20 years' service as a 

lineperson; 
(bb) is over 55 years of age; 
(cc) is unable to work as a lineperson; and 
(dd) is employed on other work. 

(g) "Lineperson—Live Line" means a lineperson— 
first grade— 

(i) who has been trained specially and is 
certificated to carry out repair and/or mainte- 
nance work (in addition to washing down) on 
live high voltage overhead lines; and 

(ii) who is employed in a live line crew to 
perform repair and/or maintenance work on 
live high voltage overhead lines. 

(h) "Lineperson—Second Grade" means a lineper- 
son who is not a lineperson—first grade. 

(i) "Machinist—First Class" means a tradesperson 
who is partly or wholly engaged in setting up and 
operating any one or more of the following 
machines, namely: lathe, boring machine, milling 
machine, planing machine, shaping machine, 
slotting machine, grinding machine. 

(j) "Machinist—Second Class" means an adult 
employee who— 

(i) operates, or sets up and operates any one or 
more of the machines referred to in the 
definition of machinist—first class; 

(ii) operates a key-setting machine; or 
(iii) is engaged as a pipe fitter on low pressure 

work. 
but does not include an employee who is engaged 
as a tradesperson or who is required to make 
precision measurements or to work from drawings 
or prints required to be scaled and/or measured 
from drawings or prints. 

(k) "Machinist—Third Class" means a machinist 
who operates any machine set up by a tradesper- 
son or any machine the setting up of which does 
not require the knowledge or skill of a machin- 
ist—second class, but does not include a process 
employee. 

(1) "Mechanical Tradesperson—Special Class" 
means, subject to paragraph (iii) hereof, a mechan- 
ical tradesperson who— 

(i) (aa) is engaged in work on, or in connection 
with, fluid power circuitry, which work 
requires for its performance the standard 
of knowledge and skills referred to in 
sub-subparagraphs (cc) and (dd) of this 
subparagraph; and 

(bb) is able, where necessary and practicable, 
to perform such work without supervi- 
sion and to examine, diagnose and 
modify systems comprising intercon- 
nected fluid power circuits; and 

(cc) has satisfactorily completed the follow- 
ing T.A.F.E. units— 
Course Syllabus No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either 
Industrial Hydraulics 2 85008 
and 
Hydraulics Component 85012 
Repair 
or 
Pneumatic System Main- 85010 
tenance (Industrial) 
and 
Pneumatic System Control 85014 
(Industrial); 
or 

(dd) has, whether through practical experi- 
ence or otherwise, achieved a standard 
of knowledge comparable to that which 
would be achieved under sub-subpara- 
graph (cc) of this paragraph or, in the 
case of a dispute, has been satisfactorily 
assessed and/or examined pursuant to 
the Fluid Power Exemptions Course 
detailed in subparagraph (iv) of this 
subclause; 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate technical col- 
lege trade course. 

(ii) For the purpose of this award an employee 
shall be deemed to be a mechanical trade- 
sperson—special class only for the time 
during which the employee meets the forego- 
ing conditions, unless— 
(aa) that time exceeds 16 hours per week; or 
(bb) in the opinion of SECWA, or in the 

event of disagreement in the opinion of 
the Board of Reference, that time is 
likely, during the course of employ- 
ment, to exceed 16 hours per week on 
average, 

in which case the employee shall be classi- 
fied as mechanical tradesperson—special 
class for as long as the employment contin- 
ues on either of those bases. 

(iii) For the purpose of this definition, employees 
who have completed courses in any other 
State shall, in the event of a dispute, submit 
their credentials for assessment by T.A.F.E. 
or be assessed in accordance with sub- 
subparagraph (dd) of subparagraph (i) hereof. 

(iv) Fluid Power Exemptions Course 
Course exemptions for Fluid Power Certif- 

icate Units can only be granted on comple- 
tion of the T.A.F.E. divisional exam. How- 
ever, class attendance exemptions may be 
granted for the following reasons— 
(aa) Attending short vocational course (30 

hours). This will exempt the student 
from the practical component of the 
course. However, the theory component 
can be completed by a 24 hour corre- 
spondence course with T.A.F.E. Exter- 
nal Studies. 

(bb) Students claiming exemption from the 
practical course requirements, due to 
their industrial skills, could obtain an 
exemption through a documented case 
presented by SECWA. 

Full course accreditation can then be 
obtained by completing the 24 hour 
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correspondence course with T.A.F.E. 
External Studies. 

(cc) Students without documented evidence 
may obtain a practical exemption 
through five hours of skill testing. These 
students, if successful, may then enter 
the correspondence mode to obtain full 
unit accreditation. 

(dd) Students who have claimed subject 
exemptions in the Certificate of Work- 
shop Technology can only gain an 
automatic exemption from the introduc- 
tory units on full completion of the 
certificate. 

(v) For the purposes of this definition, "Fluid 
Power Circuitry" involves Industrial Hy- 
draulics and/or Industrial Pneumatics, 

(m) "Meter Fixer" means an employee engaged in 
fixing and removing electric meters, whose work 
does not require the possession of an installer's 
license under the regulations made pursuant to the 
State Energy Commission Act 1979. 

(n) "Meter Tbster—First Grade" means an employee 
whose work consists of— 

(i) placing polyphase electricity meters in posi- 
tion and connecting them up to a supply for 
the purpose of testing their accuracy or 
registration in conjunction with a master 
meter or other checking device; and 

(ii) adjusting a regulating screw or other regulat- 
ing device on the meter in order to secure 
uniformity of the speed of the meter under 
check with the checking device within the 
prescribed limits; and 

(iii) noting or recording the speed of the meter 
under check. 

(o) "Meter Tester—Second Grade" has the same 
meaning as "meter tester—first grade" except 
that it shall be read and construed as applying to 
single phase meters instead of polyphase meters, 

(p) "Plant Operator" means an employee who has 
been authorised and licensed to drive and operate 
pole hole boring units, pole erecting units, 
elevated platform units, wire straining units, and 
such other transmission or distribution plant, 

(q) "Toolmaker" means a tradesperson making or 
repairing any precision tool, gauge, die or mould 
to be affixed to any machine, who designs or lays 
out his/her work and is responsible for its proper 
completion. 

(r) "Tradesperson" means an employee who, in the 
course of his/her employment, works from draw- 
ings or prints or makes precision measurements or 
applies general trade experience and includes a 
"machinist—first class" but does not include an 
apprentice. 

(s) "Transformer Assembler'' means an employee 
who is required to dismantle, clean and assemble 
transformers but does not include an employee 
who is engaged as a tradesperson. 

(t) "Welder—First Class" means a tradesperson 
using electric arc or oxy acetylene, petrol or coal 
gas blow pipe on any work other than— 

(i) filling castings; 
(ii) cutting scrap metal; 

(iii) welding with the aid of jigs; or 
(iv) operations specifically mentioned as being 

the work of a second, third or fourth class 
welder in the definitions of those terms 
hereunder. 

(u) "Welder—Second Class" means an employee 
who— 

(i) uses any of the foregoing types of welding 
apparatus in filling castings; 

(ii) welds with the aid of a jig; 
(iii) operates automatic welding machines for the 

setting up of which he/she is not responsible; 
or 

(iv) operates a profile cutting or a straight line 
cutting machine. 

(v) "Welder—Third Class" means an employee who 
uses any of the foregoing types of welding 
apparatus in tacking preparatory to the completion 
of the work by any other employee. 

(w) "Welder—Fourth Class" means an employee 
using an electric spot or butt-welding machine, or 
cutting scrap with oxy-acetylene blow pipe, petrol 
or coal gas blow pipe. 

(4) Wage Group C—Engine Driving Employees 
(a) "Auxiliary Plant Attendant" means an employee 

at Muja and Bunbury Power Stations who attends 
to any part of the auxiliaries plant not included in 
the duties of the "unit auxiliaries attendant". 

(b) "Boiler Cleaner" means an employee who per- 
forms work pertaining to the cleaning of a boiler, 
precipitator or economiser, including— 

(i) the removal of dirt from inside or outside the 
boiler casings, but excluding the light surface 
cleaning done solely by hand in and around 
the areas of the burners as part of routine 
plant cleaning; 

(ii) the breakings and making of drum manhole 
door joints and handhole door joints; 

(iii) the searching for leaking tubes or faults; 
(iv) the cleaning of scale or rust by hand or 

machine. 
(c) ' 'Boiler Controller'' means an employee responsi- 

ble for the safe and efficient working of the 
maintenance of steam pressures and temperatures 
on boilers whose controls are grouped on one 
panel and not contained within a unit centre. 

(d) "Boiler Water Tester" means an employee whose 
duty is routine boiler water treatment and testing 
and who also operates the water treatment plant. 

(e) "Bunker Attendant" means an employee whose 
duties are to operate the belt trippers over the 
station bunkers, attend to the magnetic separators, 
attend to the running, lubrication and cleaning of 
the rubber belt conveyor system, crushers and 
screens. 

(f) "Coal Plant Operator" means an employee who 
operates the coal plant control switchboard in 
addition to carrying out the duties as defined for 
the "bunker attendant". 

(g) "Fuelperson" means an employee employed in 
the handling or unloading of coal. 

(h) "Greaser" means an employee employed in 
lubricating or oiling any machinery or shafting. 

(i) "Tippler Attendant" means an employee respon- 
sible for the removal of coal from railway trucks 
by means of the tippler and shall include the 
operation, lubrication and cleaning of a tippler 
plant. 

(j) "Turbine Driver" means an employee who starts, 
stops or operates turbo alternators of 500 kW 
capacity or over and who performs duties inciden- 
tal thereto, including, but without limiting the 
generality of the foregoing definitions, the logging 
of readings. 

(k) "Unit Attendant Grade 1" means an employee at 
Muja and Kwinana Power Stations who attends to 
the requirements of turbine, boiler and auxiliary 
plant. 

(1) "Unit Attendant Grade 2" means an employee at 
Muja and Kwinana Power Stations who attends to 
the requirements of turbine and boiler auxiliaries 
in the various parts of the station, assisting the unit 
attendant grade 1 when necessary. 
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(m) "Unit Auxiliaries Attendant'' means an employee 
who attends to the principal auxiliaries with boiler 
and generating units and generally assists as 
directed. 

(5) Wage Group D—Engine Driving Country Power 
Station Employees 

(a) (i) "Boiler and Fuelling Attendant" means an 
employee employed at the Redbank Power 
Station who operates the waste heat boilers 
fitted to the 12 MW diesel generating units 
and other associated ancillary equipment and 
shall be responsible for maintaining the 
correct temperature of heavy fuel oil and all 
duties involved with the transfer of fuel oil 
to the daily service tanks. 

(ii) Duties shall also include taking log readings 
of the performance of the engine which 
supplies heat to the respective boilers. Such 
readings shall be taken at the engine console 
when necessary. 

(b) (i) "Charge Engine Driver" means an em- 
ployee employed at the Redbank Power 
Station who shall be responsible for the 
starting and stopping of diesel generating 
units with an output capacity of not less than 
5.6 MW and who performs all duties annexed 
to their safe operation. 

(ii) Duties shall include the logging of the 
electrical output of the respective generating 
units and feeders and when necessary, will be 
required to direct employees who are re- 
quired to perform the duties of attending to 
waste heat boilers, fuelling plant and equip- 
ment, water treatment plant and those em- 
ployees employed as "greasers" and "clean- 
ers" as defined in this subclause. 

(iii) The charge engine driver shall be responsible 
for reporting direct to the power station 
foreperson any faults or defects which may 
occur to the generating plant, fuel handling 
equipment or the sudden loss of system load 
during his/her shift. 

(c) (i) "Cleaner" means an employee who per- 
forms all work associated with cleaning 
buildings, equipment and surrounds within 
the power station perimeter. 

(ii) The cleaner shall also be responsible for 
ensuring that the power station entrance gates 
are locked and kept locked during afternoon 
and night shifts. 

(d) (i) "Engine Driver" means an employee em- 
ployed at SECWA's various diesel power 
stations who shall be responsible for starting 
and stopping generating units with an output 
capacity of not less than 600 kW and who 
performs all duties annexed to their safe 
operation. 

(ii) Duties shall include the logging of electrical 
and mechanical performance of the respec- 
tive units and feeder circuits. The engine 
driver shall be responsible for reporting 
direct to the power station foreperson any 
faults or defects which may occur to the 
generating plant, fuel handling equipment or 
sudden loss of system load during his/her 
shift. 

(e) "Fuel Treatment Attendant" means an employee 
employed at the Redbank Power Station who 
attends to the operation of the heavy fuel oil 
treatment equipment installed in the station. 
Duties shall include cleaning filters, centrifuges 
and other associated ancillary equipment and 
cleaning the fuel treatment plant budding. 

(f) "Greaser" means an employee who performs any 
work pertaining to— 

(i) Cleaning and operating lubricating oil centri- 
fuges associated with diesel generating units. 

(ii) Cleaning and operating lubricating oil filters. 
(iii) Maintaining the correct lubricating oil levels 

in engine sumps, cam boxes and pedestal 
bearings and any other items attached to the 
alternators or engines which require lubrica- 
tion. 

(iv) Lubricating (greasing) and oiling those parts 
of the engines or their ancdlary equipment as 
directed. 

(v) Cleaning generating plant and equipment as 
directed or allocated and assisting the "en- 
gine drivers" with their respective duties as 
required. 

(g) "Water Treatment Plant Attendant" means an 
employee employed at the Redbank Power Station 
who attends to the operation of the water treatment 
plant for the use of supplying makeup boiler water 
and engine jacket water. Duties shall also include 
the elementary testing of the output of the water 
treatment plant and adding chemicals as directed 
by the power station foreperson. He/she shall also 
assist the "fuel treatment attendant" with his/her 
duties. 

(6) Wage Group E—Gas Employees 
(a) "Gas Distribution Operator" means an employee 

who is required to carry out broad aspects of work 
associated with the distribution of gas. 

(b) "Gas Fitter Class 1" means— 
(i) an employee in his/her fourth or subsequent 

year of continuous service as a gas fitter class 
2 with SECWA; or 

(ii) any other gas fitter class 2, classified class 1 
by SECWA, with training and experience 
equivalent to that in subparagraph (i) hereof, 

who has proved his/her competence to carry out 
all aspects of gas fitting work and has demon- 
strated a sound knowledge of the Gas Standards 
Regulations 1983 as amended. 

(c) ' 'Gas Fitter Class 2'' means an employee who has 
satisfactorily completed a training course in and 
has demonstrated his/her competence to undertake 
routine gas fitting work. 

(d) "Gas Fitting Work" means the installation, repair 
and maintenance of pipes (including flue pipes), 
fittings, appliances and other apparatus of a type 
used or intended to be used in supplying or 
consuming gas and the connection and disconnec- 
tion of meters and such pipes, fittings, appliances 
and other apparatus to or from a supply of gas. 

(7) Wage Group F—Miscellaneous Employees 
(a) "Caretaker" means an employee required to 

reside on or in the vicinity of the premises of 
SECWA and who is responsible to SECWA for 
the supervision and/or the general cleaning of such 
premises and who is responsible for the safety of 
such premises after ordinary working hours. 
SECWA shall grant a caretaker reasonable time 
off, such times to be mutually agreed upon 
between the caretaker and SECWA. 

(b) "Cleaner" means an employee mainly employed 
in cleaning work of any description on premises 
or in bringing into or maintaining premises in a 
clean condition but does not include cleaning of 
mechanical plant in power stations. 

(c) "First Aid Attendant" means an employee quali- 
fied to provide emergency first aid treatment and 
other treatments as required who is responsible for 
the operation of a first aid centre including 
maintenance of records and equipment and partic- 
ipation in first aid, health and safety programmes. 
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(d) "First Aid Attendant Enrolled Nurse" means an 
employee who holds registration as a qualified 
enrolled nurse and is employed to provide 
emergency first aid treatment and other treatments 
as required; who, under the direction of the 
occupational health nurse and station health and 
safety officer, is responsible for the operation of 
a first aid centre, including maintenance of records 
and equipment; and the coordination and partici- 
pation in first aid, health and safety programmes. 

(e) "Gatekeeper" means an employee required to 
record and/or restrict entrance or exit to or from 
the premises, of persons, vehicles or goods. 

(f) "Premises" means all property and buildings in 
occupation by SECWA. 

(g) "Security Officer" means an employee required 
to watch and/or guard and/or patrol premises. 

(8) Wage Group G—Storepersons 
(a) "Area Storeperson" means a storeperson ap- 

pointed as such by SECWA who works singly in 
an imprest store and who is responsible for 
custody. 

(b) "Storeperson" means an employee who is en- 
gaged on one or more of the following duties— 

(i) packing, unpacking, receiving, tallying, stor- 
ing, issuing and distributing stock. 

(ii) the use of power operated material handling 
equipment as required in the movement of 
stock. 

(iii) accurate recording of all transactions con- 
cerning stock and stocktaking including the 
recording by means of computerised equip- 
ment. 

(c) "Storeperson in Charge" means a storeperson 
appointed as such by SECWA who is in charge of 
a store or a section of a store and who is in charge 
of three or more other storepersons and who is 
responsible for custody. 

(9) Wage Group H—Transport Employees 
"Capacity" means the maximum load the vehicle is 

permitted to carry in accordance with the licence issued in 
connection therewith under the Road Traffic Act plus any 
permitted extra load provided for by an "Extra Load 
Permit". Provided that where the vehicle is not so licensed, 
"capacity" shall mean the capacity attributed to the vehicle 
by the maker or seller thereof. 

7.—Mixed Functions. 
An employee called upon to perform work carrying a 

higher rate of pay than his/her classified rate for two hours 
in any day or shift shall be paid such higher rate for the 
whole of the day or shift. 

8.—Promotion. 
(1) All promotions to positions covered by this award 

shall be made under and in accordance with the Promotion 
Appeal Boards provisions of the Industrial Relations Act 
1979 as amended and the regulations thereto and SECWA 
shall, in the manner prescribed under that Act, notify all 
applicants for any vacancy or new position of the person 
recommended for appointment to such vacancy or new 
position. 

(2) An employee who desires to appeal shall service 
notice, in the prescribed form, on SECWA and the Secretary 
of the Promotions Appeal Board within 14 clear days after 
the date of the notice referred to in subelause (1) of this 
clause. 

(3) (a) Where any vacancy occurs, or a new position is 
created, and it is necessary to fill the position without delay, 
a temporary appointment may be made but application for 
permanent appointment to the position shall be called within 
two months of the occurrence of such vacancy or the 
creation of such new position as the case may be. 
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(b) A temporary appointment under this subelause shall 
not continue for longer than four months from the 
occurrence of the vacancy or the creation of the new position 
as the case may be. 

9.—Contract of Service. 
(1) (a) On the first day of engagement, an employee shall 

be notified by SECWA, whether the duration of his/her 
employment is expected to exceed one month and, if he/she 
is hired as a casual employee, he/she shall be advised 
accordingly. 

(b) An employee shall, for the purposes of this award, be 
deemed to be a casual employee— 

(i) if the expected duration of the employment is less 
than one month; or 

(ii) if the notification referred to in paragraph (a) of 
this subelause is not given and the employee is 
dismissed through no fault of his/her own within 
one month of commencing employment. 

(2) An employee shall not leave the service of SECWA 
except upon the expiry of the appropriate period of notice 
of his/her intention to do so, given in writing to SECWA by 
the employee, unless SECWA otherwise approves. 

(3) An employee shall not be dismissed from the service 
of SECWA except upon the expiry of the appropriate period 
of notice of dismissal, given in writing to the employee by 
SECWA and the reason for dismissal shall be stated in that 
notice. 

(4) For the purpose of this clause the appropriate period 
of notice shall be—- 

(a) in the case of a casual employee, one hour; 
(b) in any other case— 

(i) during the first month of employment under 
the contract of service, one day; and 

(ii) after the first month of such employment, one 
week. 

(5) The provisions of subelause (3) of this clause do not 
apply with respect to an employee who is dismissed 
summarily for misconduct, peculation or theft. 

(6) SECWA may deduct payment for any day, or portion 
of a day, on which an employee cannot usefully be employed 
because of a strike by any one or more of the unions party 
to this award, or by any association or body on which any 
one or more of those unions are represented, or with which 
any one or more of those unions are affiliated. 

10.—Temporary Building Trades Employees. 
(1) Notwithstanding the provisions of this award, tempo- 

rary building trades employees in the Construction and 
Workshops Branch whose continuous employment is sub- 
ject to the availability of project work with the Branch shall 
be entitled to the provisions of the following clauses— 

(a) As prescribed in the State Energy Commission of 
Western Australia Wages and Conditions Award 
1988— 
Clause 7—Mixed Functions 

12—Absence from Duty 
13—Payment for Sickness 
14—Compassionate Leave 
15—Annual Leave 
16—Holidays 
20—Hours of Duty 
22—Overtime 
29—Special Rates and Provisions 
32—Payment of Wages 
33—District Allowance 

(b) As prescribed in the Building Trades (Construc- 
tion) Award 1987— 
Clause 8—Rates of Pay, parts 1 to 6 

12A—Compensation for Travel Patterns, 
Mobility Requirements of Workers 
and the Nature of Employment in 
the Construction Work covered by 
this award 



456  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

12B—Fares and Travelling Time— 
Plumbers Only 

36—Termination of Employment, parts 
1 to 4 

43—Long Service Leave 
(2) No other clauses of the awards prescribed in subclause 

(1) hereof shall apply to such temporary building trades 
employees. 

11.—Shift Work. 
(1) SECWA may work any part of its operation on shift 

work but before doing so, shall advise the relevant union in 
writing, stating the hours and roster to be worked. 

(2) For the purpose of this award— 
(a) "Shift Work" means a period of work specified 

in a roster which provides for two or more shifts 
on a day and which requires employees to 
alternate or rotate in the working of such shifts. 

(b) "Shift" means a period of work specified in the 
relevant roster. 

(c) "Day Shift" means any shift starting at or after 
6.00 a.m. and finishing at or before 4.00 p.m. 

(d) "Afternoon Shift" means any shift finishing after 
4.00 p.m. and at or before midnight. 

(e) "Night Shift" means any shift finishing after 
midnight and at or before 8.00 a.m. 

(f) "Ordinary Shift'' means any shift on which a shift 
employee is rostered for duty within the relevant 
roster cycle. 

(g) "Overtime Shift" means any shift worked by a 
shift employee in excess of the employee's 
ordinary shifts. 

(h) "Relevant Roster Cycle" means a sequence of 
shifts in a roster to be normally worked by an 
employee in a recurring cycle. 

(i) ' 'Continuous Shift Work'' means work carried out 
by employees rostered to work ordinary shifts 
regularly on Sundays and holidays in accordance 
with the relevant roster cycle. 

Q) "Non Continuous Shift Work" means work 
carried out in two or three shifts each day for less 
than the full week. 

(k) "Week or Fortnight" means a period of seven or 
14 days (as the case may be) calculated from the 
commencement of the relevant roster cycle. 

(3) In addition to the ordinary rate, a shift employee shall 
be paid the following shift allowances— 

(a) for any ordinary day shift worked on a week day, 
commencing between 5.00 a.m. and 7.00 a.m., 5% 
of the ordinary rate. 

(b) for any ordinary afternoon shift worked on a week 
day, 18.75% of the ordinary rate. 

(c) for any ordinary night shift the major part worked 
on a week day, 22.5% of the ordinary rate. 

(d) for any ordinary shift the major part worked on a 
Saturday, 50% of the ordinary rate. 

(e) for any ordinary shift the major part worked on a 
Sunday, 100% of the ordinary rate. 

(f) for any ordinary shift the major part worked on a 
holiday, the employee shall be paid in accordance 
with paragraph (2)(c) of Clause 16.—Holidays 
hereof. 

(4) Any excess hours worked by an employee that is 
occasioned by late arrival or as a result of arrangements 
between employees themselves shall be paid as if both had 
worked according to the relevant roster cycle without any 
change. 

(5) A shift employee who, without 48 hours notice, is— 
(a) transferred from one roster to a different roster 

involving a change in shift times; or 

(b) transferred to another shift within the same roster 
involving a change in shift times; 

shall be paid at overtime rates for any shift worked after such 
transfer which involved a change in shift times and of which 
the shift employee did not receive 48 hours notice. 

(6) Provided that where a shift employee is transferred 
from one shift to another and is directed to return to the shift 
employee's former shift within 48 hours, the penalty 
prescribed in subclause (5) hereof, shall not apply. 

(7) (a) SECWA may place day employees on shift work, 
but before doing so shall advise the relevant unions. 
Wherever possible at least one month's notice shall be 
given. 

(b) When shift work is required to be worked by day 
employees, the loading on the ordinary rates of pay for such 
shift work shall be 25% for afternoon and night shifts. 

(c) Where a day employee is temporarily transferred onto 
afternoon or night shift and is not given seven days notice 
of the intended transfer, he/she shall be paid at overtime 
rates for the time worked on afternoon or night shift from 
the time he/she commenced afternoon or night shift until 
midnight on the following Saturday. Thereafter he/she shall 
be paid at ordinary shift rates. 

(8) The provisions of this clause shall not apply to 
employees employed under Wage Groups A—Building 
Trades Employees, B—^Engineering Trades Employees, 
E—Gas Employees and G—Storepersons as specified in 
Clause 31.—Wages hereof. 

12.—Absence from Duty. 
(1) Any employee losing time through sickness, injury or 

absence shall, as soon as possible, unless special or 
extenuating circumstances exist, notify hisAier foreperson or 
other officer in charge in sufficient time to permit 
arrangements being made for the performance of his/her 
duties. 

(2) Any employee losing time through unpaid sickness, 
injury or absence shall be reduced in wages only to the 
extent of the time actually lost through unpaid sickness, 
injury or absence. 

13.—Payment for Sickness. 
(1) (a) An employee (other than a casual employee) shall 

be entitled to payment for non-attendance on the ground of 
personal ill-health or injury for six hours 15 minutes pay for 
each completed month of service. 

(b) The unused portion of the entitlement prescribed in 
paragraph (a) hereof, shall be allowed to accumulate as at 
30 June each year and may be availed of in the next or any 
succeeding year. 

(c) In the event of an employee being entitled by 
subsequent service to a greater benefit than that made at the 
time the sickness occurred, the employee may request an 
immediate retrospective adjustment or an adjustment at the 
time the employee leaves SECWA. 

(2) The expression "non-attendance on the ground of 
personal ill-health" shall be deemed to include absence of 
an employee for not more than three consecutive working 
days due to the unexpected critical illness of a member of 
the employee's immediate family (i.e. spouse, parent, child, 
brother or sister) but only if and to the extent that the 
employee proves to the satisfaction of SECWA that the 
absence was necessary. 

(3) (a) Except as provided in subclause (2) hereof, the 
provisions of this clause shall not apply to an employee who 
fails to produce a certificate from a registered medical 
practitioner or who fails to supply such other proof of the 
illness or injury as SECWA may reasonably require. 

(b) Provided that the employee shall not be required to 
produce a certificate from a registered medical practitioner 
with respect to absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(c) For the purpose of this subclause, "accruing year" 
means a calendar year from 1 July to 30 June inclusive. 
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(4) A shift employee who takes any sick leave to which 
he/she is entitled shall be paid in addition to the ordinary 
rate an allowance equivalent to the appropriate shift 
allowance prescribed in subclause (3) of Clause 11.—Shift 
Work in respect of each day of sick leave on which he/she 
is or would be but for the sick leave, rostered for an ordinary 
shift. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury whilst absent on annual leave 
and an employee may apply for and SECWA shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and the employee 
produces a certificate from a registered medical practitioner 
that he/she was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the obligation 
to advise SECWA in accordance with Clause 12.—Absence 
from Duty, if he/she is unable to attend for work on the 
working day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shil not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by SECWA 
in accordance with paragraphs (a), (b) and (c) hereof, that 
portion of the annual leave equivalent to the paid sick leave 
is hereby replaced by the paid sick leave and the replaced 
annual leave may be taken at another time mutually agreed 
to by SECWA and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave or, 
if termination occurs before then, be paid for in accordance 
with the provisions of Clause 15.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the wage 
rate applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
15.—Annual Leave, shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose illness or injury is the result of the 
employee's own misconduct. 

14.—Compassionate Leave. 
(1) An employee (other than a casual employee) shall, on 

the death of a spouse, parent, spouse's parent, brother, sister, 
child or stepchild be entitled, on notice, to leave up to and 
including the day of the funeral of such relation, and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of SECWA. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty, and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with the employee's roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay, holiday, or a special day off. 

(3) For the purpose of this clause, the word "spouse" 
shall include a person who lives with the employee as a de 
facto spouse. 

15.—Annual Leave. 
(1) (a) Subject to the provisions of this clause, a period 

of four weeks' leave, with payment of ordinary wages as 
prescribed, shall be allowed annually to an employee after 
a period of 12 months' continuous service with SECWA. 

(b) For the purpose of paragraph (a) hereof, "four weeks' 
leave" shall mean 150 hours' leave. 

(c) (i) A seven day shift employee (i.e. a shift employee 
who is rostered to regularly work on Sundays and 

Holidays), shall be allowed 37.5 hours' leave in 
addition to the leave he/she is otherwise entitled 
to under this clause. 

(ii) Where an employee with 12 months' continuous 
service is engaged for part of the 12-monthly 
period as a seven day shift employee, the 
employee shall be entitled to have the period of 
150 hours' annual leave, prescribed in paragraph 
(a) hereof, increased by 3.13 hours for each month 
he/she is continuously engaged as aforesaid, up to 
a maximum of 37.5 hours' additional leave 
entitlement. 

(d) (i) If the employee so requests, the annual leave 
allowed in paragraph (a) hereof may be taken in 
one or more periods but one period shall be not 
less than 75 consecutive working hours. 

(ii) Other periods shall not be less than one whole 
shift for shift work employees or one ordinary 
working day for day work employees. 

(iii) Approval to clear annual leave in accordance with 
the provisions of subparagraph (ii) hereof shall be 
subject to SECWA's operational requirements. 

(e) In taking leave, if an employee's leave entitlement 
expires part way through a day, the employee shall have the 
option of resuming duty for that full day or take the balance 
of the day as approved leave without pay. 

(f) In addition to the payment for annual leave, an 
employee shall receive a loading calculated on the following 
basis— 

(i) Day employees—17.5% of the employees' "Rate 
of Wage" at the date of accrual. 

(ii) Shift employees—shift allowances for ordinary 
shifts as prescribed in Clause 11.—Shift Work, in 
accordance with the shift roster the employee 
would have worked had he/she not been on leave. 

Provided that where the amount paid for shift 
allowances is less than 17.5% of the employees' 
"Rate of Wage", a loading shall be added to give 
an amount equal to 17.5% of the employees' 
"Rate of Wage" at the date of accrual. 

(iii) "Rate of Wage" shall comprise the wage an 
employee would have received in respect of the 
ordinary time he/she would have worked had 
he/she not been on leave during the relevant 
period. 

(g) The loading prescribed in subclause (f) hereof shall 
not apply to proportionate leave on termination. 

(h) Annual leave for employees employed south of the 26° 
parallel of south latitude will be calculated up to 30 June in 
each year and where practicable shall be cleared within 12 
months of that date. 

(2) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed. 

(3) (a) Subject to the provisions of paragraph (b) hereof, 
when computing the annual leave due under this clause, no 
deduction shall be made from such leave in respect of the 
period that an employee is on annual leave or holidays; and 
no such deduction shall be made for any approved period 
or periods during which an employee is absent from duty 
through sickness, with or without pay, unless the absence 
exceeds 487.5 hours in the aggregate, in which case 
deduction may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of employment 
shall not be considered breaks in continuity of service, but 
the first six months only of any such period shall count as 
service for the purpose of computing annual leave. 

(4) Subject to the provisions of subclause (6) hereof, an 
employee whose employment terminates after one month's 
continuous service in any qualifying 12 monthly period, 
shall be paid 2.88 hours' pay in respect of each completed 
week of continuous service in that qualifying period. 
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(5) An employee whose employment terminates shall be 
entitled to payment, including the loading prescribed in 
paragraph (l)(f) hereof, for any accrued period of annual 
leave due. 

(6) Except as provided in subclause (5) hereof, an 
employee who is justifiably dismissed for misconduct shall 
not be entitled to the benefits of the provisions of this clause. 

(7) For the purpose of paragraph (l)(a) hereof, "ordinary 
wages'' shall mean the wage rate the employee has received 
for the greatest proportion of the calendar month prior to 
his/her taking annual leave. 

(8) The provisions of this clause shall not apply to a casual 
employee. 

16.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, be allowed as holidays, without deduction of pay, 
namely—New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day; 
provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) (i) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday, the holiday 
for all employees shall be observed on the next 
succeeding Monday. When Boxing Day falls on 
a Monday the holiday will be observed on the next 
succeeding Tuesday. 

(ii) Provided that where two consecutive holidays 
falls on a Saturday and Sunday, the holidays shall 
be observed consecutively on the next succeeding 
Monday and Thesday. 

(iii) In each case, the substituted day shall be a holiday 
without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof, where any of the days mentioned in paragraph (a) 
hereof or days so substituted in accordance with the 
provisions of paragraph (b) hereof, falls on a day employee's 
special day off, the following shall apply— 

(i) Where the employee's special day off falls on the 
Monday, the special day off will be observed on 
the next succeeding Tuesday; or 

(ii) Where the employee's special day off falls on the 
Friday, the special day off will be observed on the 
first preceding Thursday. 

Provided, that if the substituted special day off referred 
to in subparagraphs (i) and (ii) hereof also falls on a holiday, 
the next succeeding or first preceding day, whichever is 
applicable, which is not a holiday, will be observed as a 
special day off. 

(2) (a) Whenever any holiday falls on an employee's 
ordinary working day and the employee is not required to 
work on such day, he/she shall be paid for the ordinary hours 
he/she would have worked on such day if it had not been 
a holiday. 

(b) If any employee other than a shift employee is 
required to work on a holiday, he/she shall be paid 2.5 times 
the ordinary rate provided that all time worked within the 
employee's recognised ordinary working hours shall be 
calculated on the basis of time and one-half, in addition to 
the day's pay the employee would ordinarily have received 
in respect of such working day. 

(c) When a shift employee is required to work on a 
holiday he/she shall be paid at the rate of time and one-half 
and, in addition, be allowed a day's leave with pay to be 
added to his/her annual leave or, if the employee so agrees, 
taken at some subsequent date: provided that in lieu of the 
foregoing, but subject to agreement between SECWA and 
the employee, the time worked may be paid for at the rate 
of double time and one-half. 

(d) A seven day shift employee who is not required to 
work on a holiday which falls on his/her rostered day off, 

shall be allowed a day's leave with pay to be added to his/her 
annual leave or to be taken at some subsequent date if the 
employee so agrees. 

(3) When an employee is off duty owing to leave without 
pay or sickness including accidents on or off duty, except 
time for which he/she is entitled to claim sick pay, any 
holiday falling during such absence shall not be treated as 
a paid holiday. Where the employee is on duty or available 
on the whole of the working day immediately preceding a 
holiday or resumes duty or is available on the whole of the 
working day immediately following a holiday as prescribed 
in this clause, the employee shall be entitled to a paid 
holiday on all such holidays. 

(4) The provisions of this clause shall not apply to a casual 
employee. 

17.—Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions—State Government Wages Em- 
ployees" as consolidated in January 1986, shall apply with 
the exception that long service leave for the second period 
of service shall accrue on and from the 1st day of April 1977. 

(2) For the purpose of subclause (1) of this clause, "13 
weeks' leave" shall mean 487.50 hours' leave. 

(3) In taking leave, if an employee's leave entitlement 
expires part way through a day or shift, the employee shall 
have the option of resuming duty for that full day or shift 
or take the balance of the day or shift as approved leave 
without pay. 

18.—No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
employee covered hereby. 

19.—Shop Stewards. 
Where any union party to this award appoints an 

employee to be a shop steward in the shop or section in 
which he/she is employed and notifies SECWA accordingly 
in writing, that employee shall be recognised by SECWA 
as an accredited representative of the union to which he/she 
belongs. 

20.—Hours of Duty. 
Day Employees 

(1) Subject to the provisions of subclause (2) hereof, 37.5 
hours, exclusive of Saturday and Sunday work, shall 
constitute a week's work. No day's work shall exceed 7.5 
hours without payment of overtime. 

(2) Provided that, by agreement between SECWA and 
unions party to this award, the ordinary hours may be 
worked over a fortnightly period of nine days, exclusive of 
Saturday, Sunday and the special day off with each day 
consisting of eight hours and 20 minutes without payment 
of overtime. 

(3) The ordinary hours of duty shall be consecutive except 
for an unpaid meal break which shall not exceed one hour. 

(4) (a) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive. 

(b) Day work employees who are covered by the 
provisions of subclause (8) of Clause 11.—Shift Work may 
be temporarily placed on shift work and their conditions of 
employment will be subject to agreement between SECWA 
and the relevant union/s party to this award. 

(5) The ordinary hours of duty within the spread of hours 
provided in subclause (4) hereof shall not be altered without 
consulting the unions party to this award. 

Shift Employees 
The ordinary hours of duty— 

(1) of a continuous shift employee for the period 
covered by the relevant roster cycle shall be equal 
to 37.5 times the number of weeks comprised in 
the relevant roster cycle; or 



(2) of a non continuous shift employee shall be 75 
hours per fortnight averaged over the relevant 
roster cycle; 

and in each case, such hours shall be worked in shifts 
according to the relevant roster cycle subject to SECWA 
requirements. 

General 
(1) For the purpose of computing time for which payment 

is to be made, calculations shall be made to the nearest 
one-quarter hour. 

(2) There shall be no fixed spread of hours for caretakers 
who may be required to be on duty on any day of the week, 
but no caretaker shall be called upon to do cleaning work 
in excess of 37.5 hours per week. Caretakers provided with 
quarters shall not be deemed to be working on Sundays 
because they open and close premises of which they are in 
charge. 

21.—Guaranteed Week. 
(1) Subject to the provisions of this clause, SECWA shall 

guarantee to each day employee, other than a casual 
employee, 37.5 hours work exclusive of Saturday and 
Sunday work. Provided that where a nine day fortnight is 
worked, SECWA shall guarantee to each employee 75 
hours' work over the fortnightly period exclusive of 
Saturday, Sunday and the special day off. Each weekly or 
fortnightly period shall stand by itself. 

(2) SECWA shall guarantee to each shift employee an 
average of 37.5 hours work per week over a recognised 
roster cycle. Shift employees may be rostered to work on 
Saturday and Sunday. 

(3) The guaranteed period may be reduced or affected as 
follows— 

(a) where an employee is suspended. 
(b) in respect of any day an employee is absent except 

for leave provided for in Clause 13.—Payment for 
Sickness. 

(c) by any period during which SECWA is unable 
wholly or partly to continue operations at any 
location because of any action on the part of any 
section of its employees or for any other cause 
beyond SECWA's control. 

22.—Overtime. 
Day Employees 

(1) All time worked by a day employee outside his/her 
usual hours of duty shall be regarded as overtime. 

(2) The rates payable for overtime shall be— 
(a) subject to the provisions of paragraph (b) hereof, 

where the employee commences the overtime 
within the period of one and one-half hours prior 
to his/her usual starting time, time and one-half for 
the time worked in such one and one-half hour 
period; 

(b) double time for all time worked on a Saturday 
after 12.00 noon or on a Sunday; 

(c) subject to the provisions of paragraph (a) hereof, 
double time for all time worked between 
10.00 p.m. on any of the days Monday to Friday 
inclusive and the employee's usual starting time 
on the next day; and 

(d) subject to the foregoing provisions of this sub- 
clause, time and one-half for the first two hours 
and double time thereafter. 

(3) For the purpose of paragraph (c) of subclause (2) of 
this clause, the expression "usual starting time" shall mean 
the time at which the employee usually commences his/her 
ordinary hours of duty. 

(4) An apprentice under 18 years of age shall not be 
required to work overtime without his/her consent. 

(5) (a) Subject to the provisions of this subclause, an 
employee who commences to work overtime at or after the 
usual ceasing time and before the usual starting time— 

(i) shall, if the overtime exceeds two hours and is 
continuous with his/her days work, be supplied 

with a meal by SECWA or be paid $5.00 for a 
meal and if, owing to the amount of overtime 
worked, a second or subsequent meal is required 
he/she shall be supplied with a meal by SECWA 
or be paid $3.40 in respect of each meal so 
required; and 

(ii) the continuity of work shall not be deemed to have 
been interrupted by any meal break allowed within 
the two hours period referred to but no such meal 
period shall be paid for. 

(b) The provisions of subparagraph (a)(i) hereof shall not 
apply— 

(i) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he/she will be required; or 

(ii) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(c) Notwithstanding the provisions of subparagraph (b)(i) 
an employee who is notified on the previous day or earlier 
that he/she will be required to work overtime on a specified 
day and who works four hours or more in continuation of 
the usual ceasing time on that day shall be supplied with a 
meal by SECWA. 

(d) If an employee to whom subparagraph (b)(i) hereof 
applies has, as a consequence of the notification referred to 
in that subparagraph provided himself/herself with a meal 
or meals and is not required to work overtime or is required 
to Work less overtime than the period notified, he/she shall 
be paid for each meal provided and not required, the 
appropriate amount prescribed above. 

(e) For the purpose of paragraph (a) and (c) [i.e. the meal 
provision] hereof— 

(i) the expression "usual starting time" and "usual 
ceasing time" mean, respectively, the time at 
which the employee usually commences and the 
time at which he/she usually ceases his/her 
ordinary hours of duty; and 

(ii) time worked on Saturdays, Sunday, holidays or 
special days off between the usual starting time 
and the usual ceasing time shall not be deemed to 
be overtime. 

(6) An employee who commences to work overtime at or 
after the usual ceasing time and before the usual starting 
time shall be allowed a meal time of 20 minutes without loss 
of pay after each four continuous hours of overtime worked 
but only if he/she continues work after the meal time. 

(7) Linepersons on call-outs working beyond one hour 
before the usual starting time and required to report at the 
usual starting time for their normal shift on that day shall, 
before commencing their normal shift, be entitled to a meal 
break of 20 minutes. If more than four hours overtime has 
been worked, such meal break shall be without loss of pay. 
Where the employee purchases a meal in such circum- 
stances, he/she shall be paid $2.50 as reimbursement. 

(8) All time worked during the usual meal time shall be 
paid for at overtime rates and such rates shall continue until 
the employee knocks off for his/her meal. 

(9) (a) An employee required to return to work overtime 
after leaving SECWA's premises, and who returns home on 
completion of that overtime, shall be paid $7.80 in addition 
to the following minimum payments for any overtime 
worked, namely— 

(i) if notified of the requirement to work overtime 
before leaving SECWA's premises— 
(aa) for a minimum of two hours at overtime rates 

on a Saturday; 
(bb) for a minimum of one hour at overtime rates 

on any other week day; 
(ii) if not so notified— 

(aa) for a minimum of three hours at overtime 
rates on a Saturday; 
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(bb) for a minimum of two hours at overtime rates 
on any other week day; 

and the employee shall not be obliged to work for 
the minimum period applicable to him/her if the 
job for which he/she has been brought in has been 
completed in less time. 

(b) Subject to the provisions of paragraph (c) hereof, the 
allowance of $7.80 prescribed in paragraph (a) of this 
subclause shall be halved where SECWA provides transport. 

(c) The provisions of paragraph (b) hereof shall not apply 
to employees located at Muja Power Station who shall be 
paid an allowance of $1.00 when special provisions apply 
in relation to the provision of transport by SECWA. 

(10) (a) An employee who works overtime on a Sunday 
shall be paid for not less than four hours at the rate 
applicable to that day, and the employee shall not be obliged 
to work for the four hours if the job for which he/she was 
brought in is completed in less than four hours, but if he/she 
is called out for duty more than once within a period of four 
hours from the start of a previous call-out for duty, he/she 
shall not be entitled to any further payment for time worked 
within that period of four hours. 

(b) Subject to the provisions of paragraphs (c) and (d) 
hereof, in addition to the minimum payment detailed in 
subclause (a), an employee required to return to work 
overtime after leaving SECWA's premises, and who returns 
home on completion of that overtime, shall be paid $7.80. 

(c) The allowance of $7.80 prescribed in paragraph (b) of 
this subclause shall be halved where SECWA provides 
transport. 

(d) The provisions of paragraphs (b) and (c) hereof shall 
not apply to employees located at Muja Power Station when 
special provisions apply in relation to the provision of 
transport by SECWA. 

(11) (a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that each 
employee has at least ten consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of his/her 
ordinary work on one day and the commencement of his/her 
ordinary work on the next day that he/she has not had at least 
ten consecutive hours off duty between those times, shall, 
subject to this subclause, be released after completion of 
such overtime until he/she has had ten consecutive hours off 
duty without loss of pay for ordinary working hours 
occurring during such absence. 

(c) If, on the instructions of SECWA, such an employee 
resumes or continues work without having had such ten 
consecutive hours off duty, he/she shall be paid at double 
rates until he/she is released from duty for such period and 
he/she shall then be entitled to be absent until he/she has had 
ten consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such absence. 

(6) An employee whose depot is not at Medina or is not 
within a 24 km radius of the General Post Office, Perth, and 
who is required to start work at some place other than the 
depot to which he/she is attached or the camp where he/she 
is living, shall travel one way from or to work in his/her own 
time, but the employee shall not be required to travel for 
more than 1/2 hour in any one day in his/her own time. 

25.—No Reduction. 
This award shall not in itself operate to reduce the wage 

of any employee who is at present receiving above the 
minimum rate prescribed for his/her class of work. 

26.—^Transfers. 
(1) Subject to the provisions of this clause, an employee 

required to transfer permanently to or from the metropolitan 
area or from one country district to another, involving a 
change of residence shall— 

(a) be granted the equivalent of fares incurred by the 
employee, dependent spouse, and dependent chil- 
dren and, where it is necessary for the employee 

to travel by train overnight, fares shall include 
second class sleeping accommodation. 

(b) be reimbursed for removal expenses for furniture 
and personal effects including insurance costs 
incurred provided that prior estimates are obtained 
and approved by SECWA. 

(c) in the case of a married employee be allowed one 
day for packing and one day for unpacking. A 
married employee whose family does not transfer 
shall be treated as a single employee. 

(d) be paid actual travelling and waiting time up to a 
maximum of eight hours per day. No overtime, 
Saturday or Sunday time rates shall apply. 

(2) An employee who is to be permanently transferred 
away from his/her usual workshop or place of employment 
shall be notified at least four weeks before being so 
transferred. 

(3) An employee who transfers permanently at his/her 
own request shall only be entitled to the provisions of 
paragraph (l)(a) hereof. 

(4) The provisions of this clause shall not apply to any 
employee who successfully applied for promotion in 
accordance with the provisions of Part IIA—Constituent 
Authorities, Division 4—Promotions Appeal Boards of the 
Industrial Relations Act 1979 as amended. 

27.—Right of Entry. 
(1) Subject to the provisions of subclause (2) hereof, on 

notifying the officer in charge, any officer of a union party 
to this award authorised in writing by the president and 
secretary of that union shall have the right to enter during 
ordinary working hours, any place or premises wherein 
members of the union covered by this award are engaged for 
the purpose of conversing with or interviewing those 
members in such place or premises. 

(2) Such officer shall not hamper or otherwise hinder the 
employees in the carrying out of their work. The officer in 
charge shall determine whether employees are being 
hampered or hindered in their work. 

28.—Wages During Suspension. 
(1) Where an employee is suspended pursuant to the 

provisions of the State Energy Commission Act 1979 as 
amended, and the charge is not proven, full wages for the 
period of suspension shall be paid. 

(2) Where the charge is admitted or proven, the employee 
may be deprived of wages for the whole or any portion of 
the period of suspension but in such case SECWA shall 
decide the amount of wages of which it is intended to 
deprive the employee and any such deprivation shall be 
recorded and regarded as part of the punishment. 

29.—Special Rates and Provisions. 
Special Rates 

(1) Building Trades Employees 
An employee employed in a classification prescribed in 

Group A of Clause 30.—Wages shall, be entitled to the 
following special rates in addition to any other rate 
prescribed by this clause. Provided that where more than one 
of the rates provides payments for disabilities of substan- 
tially the same nature then only the highest of such rates 
shall be payable. 

(a) Asbestos 
Employees required to use materials containing 

asbestos or to work in close proximity to 
employees using such materials shall be provided 
with and shall use all necessary safeguards as 
required by the Department of Occupational 
Health, Safety and Welfare and where such 
safeguards include the mandatory wearing of 
protective equipment (i.e., combination overalls 
and breathing equipment or similar apparatus) 
such employees shall be paid 39 cents per hour 
extra whilst so engaged. 



(b) Bagging 
An employee engaged upon bagging brick or 

concrete structures shall be paid 29 cents per hour 
or part thereof in addition to the rates otherwise 
prescribed in this award. 

(c) Bitumen Work 
An employee handling hot bitumen or asphalt 

or dripping materials in creosote shall be paid 39 
cents per hour or part thereof in addition to the 
rates otherwise prescribed in this award. 

(d) Cleaning Down Brickwork 
An employee required to clean down bricks 

using acids or other corrosive substances shall be 
supplied with gloves and be paid 29 cents per hour 
or part thereof in addition to the rates otherwise 
prescribed in this award. 

(e) Cold Work 
(i) An employee required to work in a place 

where the temperature is lowered by artificial 
means to less than 0° Celsius shall be paid 32 
cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(ii) Where such work continues for more than 
two hours the employee shall be entitled to 
a rest period of 20 minutes after every two 
hours' work, without loss of pay, not includ- 
ing the special rate prescribed in paragraph 
(i) hereof. 

(f) Computing Quantities 
An employee, other than a leading hand who is 

regularly required to compute or estimate quanti- 
ties of materials in respect of work performed by 
others shall be paid $2.28 per day or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(g) Detail Employee 
(i) A detail employee, other than a leading hand, 

shall be paid $3.03 per day in addition to the 
rates otherwise prescribed. 

(ii) "Detail Employee" means a carpenter who 
sets out work upon staircases, bar, kitchen or 
office fitting, or any similar detail work, from 
architects' plans or blue prints requiring, in 
the opinion of SECWA, die employee exer- 
cising more than the ordinary skill of a 
carpenter. 

(h) Dry Polishing or Cutting of Tiles 
An employee required to dry polish tiles with 

a machine or to cut tiles with an electric saw shall 
be paid 39 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(i) Dust-Laden Atmosphere 
Working in a dust-laden atmosphere in a 

joiner's shop where dust extractors are not 
provided or in such atmosphere caused by the use 
of materials for insulating, deafening or plugging 
work (as for instance, pumice, charcoal, silicate of 
cotton or any other substitute) or from earthworks, 
39 cents per hour extra. 

(j) Flintcote 
Plasterers using flintcote shall be paid 32 cents 

per hour or part thereof except when flintcote is 
applied by hawk and trowel to walls and ceilings 
when the rate shall be 56 cents per hour extra in 
addition to the prescribed rate. 

(k) Fumes 
An employee required to work in a place where 

fumes or sulphur or other acid or other offensive 
fumes are present shall be paid such rates as are 
agreed upon between the employee and SECWA. 

(1) Furnace Work 
An employee engaged in the construction or 

alteration or repairs to boilers, flues, furnaces, 

retorts, kilns, ovens, ladles and similar refractory 
work or on underpinning shall be paid 83 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed. 

(m) Hot Work 
(i) An employee required to work in a place 

where the temperature has been raised by 
artificial means to between 46° Celsius and 
54° Celsius shall be paid 32 cents per hour 
or part thereof in addition to the rates 
otherwise prescribed or in excess of 54° 
Celsius shall be paid 39 cents per hour or part 
thereof in addition to the said rates. 

(ii) Where such work continues for more than 
two hours the employee shall be entitled to 
a rest period of 20 minutes after every two 
hours' work, without loss of pay, not includ- 
ing the special rate prescribed in paragraph 
(i) hereof. 

(n) Insulation 
An employee handling charcoal, pumice, gran- 

ulated cork, silicate of cotton, insulwool, slag 
wool or other recognised insulation material of a 
like nature or working in the immediate vicinity 
so as to be affected by the use thereof shall be paid 
39 cents per hour or part thereof in addition to the 
rates otherwise prescribed. 

(o) Permit Work 
Any licensed plumber called upon by SECWA 

to use the license issued to the employee by the 
Water Authority of Western Australia for a period 
in any one week shall be paid $9.90 for that week 
in addition to the rates otherwise prescribed, 

(p) Plumbers on Sewerage Work 
Plumbers or apprentices in their third, fourth or 

fifth year, on work involving the opening up of 
house drains or wastepipes for the purpose of 
clearing blockages or for any other purpose or 
work involving the cleaning out of septic tanks or 
dry wells, shall be paid a minimum of $1.63 per 
day or part thereof in addition to the prescribed 
rate. 

(q) Roof Repairs 
An employee engaged on repairs to roofs shall 

be paid 35 cents per hour or part thereof in 
addition to the rates otherwise provided in this 
award. 

(r) Scaffolding Certificate Allowance 
A tradesperson who is the holder of a scaffold- 

ing certificate or rigging certificate issued by the 
Department of Labour and Industry and is 
required to act on that certificate whilst engaged 
on work requiring a certificated person shall be 
paid 32 cents per hour or part thereof in addition 
to the rates otherwise prescribed in this award but 
this allowance shall not be payable cumulative on 
the allowance for swing scaffolds. 

(s) Second Hand Timber 
Where, whilst working with second hand 

timber, an employee's tools are damaged by nails, 
dumps or other foreign matter on the timber, the 
employee shall be entitled to an allowance of 
$1.08 per day on each day upon which the 
employee's tools are so damaged provided that no 
allowance shall be payable under this subclause 
unless it is reported immediately to SECWA in 
order that the claim may be proved. 

(t) Setter Out 
(i) A setter out, other than a leading hand in a 

joiner's shop, shall be paid $3.03 per day in 
addition to the rates otherwise prescribed. 

(ii) "Setter Out" means a carpenter who set out 
in a joiner's shop work (other than wood 
blocks or parquetry flooring) for three or 
more other carpenters. 
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(u) Sewer Work 
An employee engaged in repairs to sewers shall 

be paid 29 cents per hour or part thereof in 
addition to the rates otherwise prescribed, 

(v) Spray Application—Painters 
A painter engaged on all spray applications 

carried out in other than a properly constructed 
booth approved by the Department of Occupa- 
tional Health, Safety and Welfare shall be paid 32 
cents per hour or part thereof in addition to the 
rates otherwise prescribed. 

(w) Spray Painting—Painters 
(i) Lead paint shall not be applied by a spray to 

the interior of any building. 
(ii) All employees (including apprentices) apply- 

ing paint by spraying shall be provided with 
full overalls and head covering and respira- 
tors by SECWA. 

(iii) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or materi- 
als from substances used by an employee in 
spray painting, the employee shall be paid a 
special allowance of 83 cents per day. 

(x) Swing Scaffold 
(i) An employee employed— 

(aa) on any type of swing scaffold or any 
scaffold suspended by rope or cable, or 
bosun's chair or cantilever scaffold; or 

(bb) on a suspended scaffold requiring the 
use of steel or iron hooks or angle irons 
at a height of 6.1 m or more above the 
nearest horizontal plane; 

shall be paid $2.29 for the first four hours or 
part thereof and 47 cents for each hour 
thereafter on any day in addition to the rates 
otherwise prescribed. 

(ii) A solid plasterer when working off a swing 
scaffold shall be paid an additional nine cents 
per hour. 

(iii) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(iv) Provided that no allowance shall be payable 
for working on such scaffolds when used 
under bridges or jetties unless the height of 
the scaffold above the water exceeds 900 
mm. 

(y) Toxic Substances 
(i) (aa) An employee using toxic substances or 

materials of a like nature shall be paid 
39 cents per hour extra, 

(bb) Employees working in close proximity 
to employees so engaged, shall be paid 
29 cents per hour extra. 

(ii) For the purpose of this subclause, all materi- 
als which include or require the addition of 
a catalyst hardener and reactive additives or 
two pack catalyst system shall be deemed to 
be materials of a like nature. 

(z) Well Work 
A plumber or builder's labourer required to 

enter into a well nine metres or more in depth for 
the purpose in the first place of examining the 
pump, pipe or any other work connected there- 
with, shall be paid $1.63 for such examination and 
60 cents per hour extra thereafter for fixing, 
renewing or repairing such work. 

(aa) Wet Work 
An employee required to work in a place where 

water is continually dripping on the employee so 
that the employee's clothing and boots become 

wet or where there is water underfoot shall be paid 
32 cents per hour or part thereof. 

SUBCLAUSES (2) TO (18) APPLY TO ALL EMPLOY- 
EES UNLESS OTHERWISE SPECIFIED. 

(2) Confined Space 
An employee who is required to work in a stooped or 

otherwise cramped position or without proper ventilation 
because of the dimensions of the compartment or space in 
which he/she is working shall, whilst so working, be paid 
39 cents per hour extra. 

(3) Depot Mechanics Allowance 
A motor mechanic employed in an approved metropolitan 

or country depot who works without direct supervision and 
is responsible for maintenance of the depot's vehicle fleet, 
diagnosis of faults, handling of drivers' complaints, road 
testing of vehicles and the employees under his/her control 
shall be paid, in addition to his/her ordinary wage rate, a 
"depot mechanic's" allowance of $14.60 on a flat weekly 
basis. 

(4) Explosive Powered Tools 
An employee required to use explosive powered tools 

shall be paid 74 cents for each day on which he/she uses such 
tools. 

(5) First Aid Allowance 
An employee holding either a Third Year First Aid 

Medallion of the St. John Ambulance Association, a "C" 
Standard Senior First Aid Certificate of the Australian Red 
Cross Society or any such higher qualification, appointed by 
SECWA to perform first aid duties, shall be paid $5.80 per 
week in addition to his/her ordinary wage rate. 

(6) Height Work 
(a) An employee, other than a lineperson, shall be 

paid an allowance of $1.45 for each day on which 
he/she works on or from temporary stages, planks 
or ladders at a height of 15.5 m or more above 
ground or floor level. 

(b) Notwithstanding the provisions of paragraph (a), 
an employee employed under wage group A who 
is required to work on a chimney stack, spire, 
tower, air shaft, cooling tower or water tower 
exceeding 15 m in height shall be paid for all work 
above 15 m, 32 cents per hour or part thereof, with 
an additional 32 cents per hour or part thereof, for 
work above each further 15 m in addition to the 
rates otherwise prescribed. 

(7) Horizontal Boring Machine Allowance 
A linepersons's assistant required to operate a horizontal 

boring machine shall be paid 38 cents per hour extra. 
(8) Lancing of Boilers Allowance 
An employee employed on the lancing of boilers at Muja 

Power Station shall be paid $6.32 per day. 
(9) Muja Attendance Money 

(a) An employee who works in the operating power 
station at Muja and who is under the direct control 
of the Manager Muja Power Station shall be paid 
an allowance of $6.00 for each day on which 
he/she is required to report for duty. 

(b) Provided that the allowance prescribed in para- 
graph (a) shall not apply to any employee who is 
in receipt of the provisions of Clause 24.—Away 
From Home and Camp Allowance. 

(10) Muja Power Station Shift Employees Travelling 
Allowance 

A shift employee permanently employed and working in 
the operating power station at Muja who resides outside a 
radius of 10 km from the station and travels to and from 
work by private transport, shall be paid an allowance of 
$2.25 for each day on which such travel is undertaken. 

(11) New Connection Allowance 
(a) A lineperson employed in the metropolitan area 

who works without direct supervision and is 
responsible for ensuring new connections are 
correct and safe before leaving customers' proper- 
ties and the vehicle and the employees under 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

his/her control shall be paid, in addition to his/her 
ordinary wage rate a "new connection allow- 
ance" of $14.60 on a flat weekly basis. 

(b) This allowance is payable to one lineperson in 
each connection crew provided no employee in the 
crew is in receipt of a leading hand allowance. 

(12) Percussion Tools 
An employee shall be paid an allowance of 16 cents per 

hour when working a pneumatic rivetter of the percussion 
type and other pneumatic tools of the percussion type. 

(13) Power Station Allowance 
(a) (i) An employee employed in a classification 

specified in a Wage Group detailed below 
and who is under the direct control of the 
Manager of Bunbury, Kwinana or Muja 
Power Stations being operating thermal 
power stations with installed capacity in 
excess of 12.5 MW, shall, where employed 
on the maintenance or operation of such 
power station, be paid— 
WAGE GROUP B $23.60 per week 
WAGE GROUP C $23.60 per week 
WAGE GROUP F $12.70 per week 
WAGE GROUP G $10.60 per week 

(ii) An employee employed in a classification 
specified in Wage Groups B, C and D and 
who is under the direct control of the 
Manager Remote Area, shall, when em- 
ployed on the maintenance or operation of a 
diesel power station, except a small generat- 
ing station where a rotating or alternating 
shift roster does not apply, be paid an 
allowance of $16.40 per week for the 
disabilities associated with diesel power 
station work. 

(b) The allowances prescribed in paragraph (a) hereof 
shall also be payable pro-rata to an employee who 
is not under the direct control of the respective 
manager if he/she is employed for more than 20 
hours in any week in an area in which the said 
allowance is payable. 

(c) An employee who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowances prescribed in section A hereof, except 
those prescribed in subclauses (5), (8), (9), (10), 
(18) and (19). 

(14) Resident Lineperson's Allowance 
(a) A lineperson resident in a town remote from a 

supply depot who is required to attend to SECWA 
activities in the area and works without direct 
salaried supervision shall be paid, in addition to 
his/her ordinary wage rate, a "resident lineper- 
son's" allowance of $14.60 on a flat weekly basis. 

(b) This allowance is payable to one lineperson in 
each town provided no employee in the town is in 
receipt of a leading hand allowance. 

(15) Structural Steel Tower Allowance 
An employee working in a crew that is established for the 

purpose of carrying out repair and maintenance work on 
high voltage structural steel towers which are specifically 
designed to carry 330 kV transmission lines shall be paid 
an allowance of $2.20 for each day he/she is engaged on 
such work. 

(16) Substation Allowance 
(a) An electrical fitter whose major or substantial 

employment is in the repair and maintenance of 
substations shall be paid an allowance of $6.00 per 
week. 

(b) An employee who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowances prescribed in section A hereof, except 
that prescribed in subclause (5). 
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(17) Transport Employees 
An employee employed in a classification prescribed in 

Group H of Clause 30.—Wages shall be entitled to the 
following special rates— 

(a) An employee carting dirty materials shall be paid 
19 cents per hour extra when loaded or unloaded 
by the driver (except by mechanical means). 

"Dirty Materials" means cement, fly ash, coal, 
coke, ash, sawdust, lime, reject oil and any other 
material which from time to time may be 
determined as dirty material. 

(b) A driver required to operate HlAB lifting equip- 
ment in the course of his/her employment shall be 
paid an extra $1.65 per day up to a maximum of 
$8.25 per week. 

(c) An employee carting any offensive materials shall 
be paid an extra $1.00 per week. 

"Offensive Materials" means oxide (raw or 
spent), all acids, soda ash, tar, caustic soda, 
chlorine, explosives or inflammables and any 
other material which from time to time may be 
determined as offensive material. 

(d) A driver who handles money during any week or 
portion of a week as part of his/her duties and 
account for it, shall be paid in addition to the 
ordinary wage rate as follows— 

For any amount handled 
up to $20 $0.65 per week 
Over $20 but not exceed- 
ing $200 $1.25 per week 
Over $200 but not ex- 
ceeding $600 $2.35 per week 
Over $600 but not ex- 
ceeding $1 000 $3.25 per week 
Over $1 000 $4.65 per week 

The term "money" used herein shall be 
deemed to include cheques. 

(18) Truck Driving Allowance 
An employee employed in a classification prescribed in 

Group B of Clause 30.—Wages, required to drive a motor 
vehicle on work usually carried out by an employee 
classified in Group H of Clause 30.—Wages and on work 
carrying a higher rate than his/her ordinary duties shall be 
paid the higher rate for the time he/she is so engaged, but 
if he/she be so engaged for more than four hours, he/she shall 
be paid the higher rate for the whole day. 

(19) Welding Allowance 
A tradesperson required to do welding that is subject to 

X-Ray testing or to the Australian Standard 1796 and/or 
Parts 1, 3 and 5 of CB15 shall in addition to any other rate 
he/she is otherwise entitled be paid 96 cents per day extra 
whilst so engaged. 

Special Provisions 
(1) Building Trades Employees 
The provisions of this subclause shall only apply to 

employees employed in a classification specified in Group 
A of Clause 30.—Wages. 

(a) Attendants On Ladders 
No employee shall work on a ladder at a height 

of over 6 m from the ground when such ladder is 
standing in any street, way, or lane where traffic 
is passing to and from, without an assistant on the 
ground. 

(b) Grinding Facilities 
SECWA shall provide adequate facilities for 

the employees to grind tools, either at the job or 
at SECWA's premises, and the employee shall be 
allowed time to use the same whenever reasonably 
necessary. 
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(c) Loads 
Where bricks are being used the employee shall 

not be required to carry— 
(i) more than 40 bricks each load in a wheelbar- 

row (on a scaffold) to a height of 4.6 m from 
the ground. 

(ii) more than 36 bricks each load in a wheelbar- 
row over and above a height of 4.6 m on a 
scaffold. 

The type of wheelbarrow shall be agreed upon 
with the union. 

(d) Painting 
(i) Lead paint surfaces— 

No surface painted with lead paint shall be 
rubbed down or scraped by a dry process. 

(ii) Width of brushes— 
All paint brushes shall not exceed 125 mm 

in width and no kalsomine brush shall be 
more than 175 mm in width. 

(iii) Meals not to be taken in paint shop— 
No employee shall be permitted to have a 

meal in any paint shop or place where paint 
is stored or used. 

(e) Protection of Employees Tools 
(i) Carpenters— 

SECWA shall provide a waterproof and 
reasonably secure place where the employ- 
ees' tools (when not in use) may be locked 
up apart from SECWA's plant or material. 

(ii) Other employees except builders' labour- 
ers— 

SECWA shall, when practicable, provide 
a reasonably secure place on each job for the 
safekeeping of the employees' tools when 
not in use. 

(iii) SECWA shall indemnify an employee in 
respect of any tools of the employee stolen 
if SECWA's failure to comply with this 
paragraph is a material factor in contributing 
to the stealing of the tools. 

(f) Transport 
Where SECWA provides transport to and from 

the job the conveyance used for such transport 
shall be provided with suitable seating and 
weatherproof covering. 

(g) Water and Soap 
Water and soap shall be provided in each shop 

or on each job by SECWA. 
SUBCLAUSES (2) TO (10) SHALL APPLY TO ALL 

EMPLOYEES UNLESS OTHERWISE SPECIFIED. 
(2) Amenities 
Reasonable change room lockers and washing facilities 

shall be provided at power stations and permanent depots. 
(3) First Aid Outfit 
On each job SECWA shall provide a sufficient supply of 

bandages and anti-septic dressings for use in case of 
accidents. 

(4) Line Personnel/Meter Fixers—Special Provisions 
(a) Linepersons, linepersons's assistants and meter 

fixers shall be provided with oilskins and 
sou'westers every two years. 

(b) Linepersons shall be supplied with one pair of 
rubber knee or ankle boots every three years. 

(c) Meter fixers shall be supplied with tool bags. 
(d) Tool kits required by a meter fixer, a lineperson 

or a linepersons's assistant shall be supplied by 
SECWA and an employee so supplied with a tool 
kit shall be responsible for any loss or damage 
thereto other than fair wear and tear attributable 
to ordinary use. 

(5) Live Aerial Conductors 
A lineperson shall not be allowed to work off the ground 

on live aerial conductors without an assistant. 
(6) Overalls 

(a) Each employee shall be supplied with two sets of 
overalls after six months of continuous service 
which shall be replaced when, in the opinion of 
SECWA the overalls are beyond useful wear and 
repair. 

(b) Each employee to whom overalls are issued— 
(i) shall sign an acknowledgement of receipt 

thereof. 
(ii) shall return those overalls to SECWA if 

his/her employment terminates. 
(iii) shall be responsible for my loss or damage 

to those overalls other than fair wear and tear 
attributable to ordinary use. 

(7) Protective Equipment 
(a) SECWA shall have available a sufficient supply 

of protective equipment for use by employees 
engaged on work for which some protective 
equipment is necessary and the employee shall use 
any such protective equipment which is provided. 

(b) Before any protective equipment which has been 
used by an employee is re-issued by SECWA to 
another employee, it shall, where necessary, be 
effectively sterilised. 

(c) An employee to whom protective equipment is 
issued— 

(i) shall sign an acknowledgement of receipt 
thereof. 

(ii) shall be responsible for any loss or damage 
to that equipment (other than fair wear and 
tear attributable to ordinary use) while it is 
on issue to him/her. 

(iii) shall not lend that equipment or any part 
thereof to another employee. 

(d) If an employee lends protective equipment to 
another employee contrary to the provisions of 
paragraph (c) hereof, both the lender and the 
borrower shall be deemed guilty of misconduct. 

(8) Safety Boots 
Safety boots shall be issued to those employees after one 

month's continuous service who work in circumstances 
which make it reasonably necessary for them to be worn. 

(9) Tools 
(a) SECWA shall provide all tools with the exception 

of those tools required to be kept by a tradesperson 
as part of his/her normal kit of tools. 

(b) For the purpose of paragraph (a) a tradesperson's 
normal kit of tools shall be of a standard at least 
equivalent to the kit of tools supplied by SECWA 
to an apprentice in the same trade as the 
tradesperson. 

(c) An apprentice on satisfactorily passing his/her 
probationary period examination shall be supplied 
for his/her sole personal use a kit of tools of a 
standard at least equivalent to that at present 
supplied by SECWA. 

(10) Use of Drill/Fracteur 
An employee shall be paid not less than a "lineperson— 

second grade" rate while using a drill and/or fracteur. 

30.—Wages. 
(1) (a) Subject to the provisions of this subclause, an 

employee, other than an apprentice or a junior employee, 
employed in classifications specified in the following wage 
groups, shall be paid the wage rate per week prescribed in 
Column A, and in addition the special payment, assigned to 
his/her class of work, for 37.5 hours' work. 



(b) Provided that where an employee is employed in a 
classification specified in Wage Groups B, C and in 
classifications 2 and 3 of Group E is— 

(i) in his/her third year of service, the rate per week 
for 37.5 hours' work shaU be that prescribed in 
Column B. 

(ii) in his/her fourth or subsequent year of service, the 
rate per week for 37.5 hours' work shall be that 
prescribed in Column C. 

(c) Provided further that where an employee is employed 
in classification 1 of Group E is— 

(i) in his/her third year of service, and has completed 
all the skills outlined in either modules 1 or 2 in 
the Skills Experience Achievement Programme as 
agreed to by SECWA and the Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, the rate per 
week for 37.5 hours' work shall be that prescribed 
in Column B. 

(ii) in his/her fourth or subsequent year of service, and 
has completed— 

at least 12 months service after receiving the 
increment prescribed in subparagraph (i) 
hereof, 
and 
all the skills in either modules 3 or 4 in the 
Skills Experience Achievement Programme 
as agreed to by SECWA and the Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, 

the rate per week for 37.5 hours' work shall be that 
prescribed in Column C. 

(d) Provided further that where an employee is employed 
in classification 1 of Group A and is in his/her third or 
subsequent year of service, the rate per week for 37.5 hours' 
work shall be that prescribed in Column B. 

Rate Per Week Classification Column Column Column Special 
ABC Payment 
S S $ $ 

GROUP A—BUILDING TRADES EMPLOYEES 
(1) Tradesperson— 339.40 352.20 — 63.80 

Bricklayers 
Carpenters 
Painters 
Plasterers 
Plumbers 

(2) Builders' Labourers 
Class 1 323.60 — — 60.20 
Class 2 318.10 — — 59.10 
Class 3 308.90 — — 57.10 
Class 4 291.60 — 53.50 

GROUP B—ENGINEERING TRADES EMPLOYEES 
(1) Boilermaker who for the greater 

part of his/her time is occupied in 
marking off, making templates or 
jigs 343.10 355.30 373.70 63.60 (2) Cable Ganger 309.40 318.30 322.60 50.20 

(3) Cable Jointer—First Class 339.40 352.10 370.40 63.80 
(4) Cable Jointer—Second Class 325.20 334.10 338.20 48.30 
(5) Cable Jointer—Trainee 309.20 — — 49.20 
(6) Cable Jointer's Assistant 294.20 303.10 307.40 50.20 
(7) Cable Oil Equipment Operator 325.20 334.10 338.20 48.30 
(8) Coil Winding Machine Operator 317.10 326.00 330.10 48.40 
(9) Electrical Installation Attendant 315.50 324.30 328.50 47.00 
(10) Electrical Relay Maintainer 354.20 366.40 384.60 63.80 
(11) Electrical Tradesperson—Special 

Class 360.00 372.30 390.70 63.10 
(12) Instrument Maker and Repairer 354.20 366.40 384.60 63.80 
(13) Instrument Shop Assistant 305.40 314.40 318.60 48.20 
(14) Inspector 354.20 366.40 384.60 63.80 
(15) Labourer—Cable Laying 294.20 303.10 307.40 50.20 
(16) Lineperson—Live Line 354.60 367.30 385.60 63.80 
(17) Lineperson—Pint Grade 339.40 352.10 370.40 63.80 
(18) Lineperson—Second Grade 325.20 334.10 — 48.30 
(19) Lineperson's Assistant 294.20 303.10 307.40 50.20 
(20) Machinist—Second Class 309.20 318.10 322.30 49.20 
(21) Machinist—Third Class 299.30 308.30 312.40 49.70 
(22) Mechanical Tradesperson Special 

Class 360.00 372.30 390.70 63.10 
(23) Meter Fixer 317.10 326.00 330.10 48.40 
(24) Meter Tfcster—First Grade 315.50 324.30 328.50 47.00 
(25) Meter Tfester—Second Grade 305.40 314.40 318.60 48.20 
(26) Plant Operator 325.20 334.10 338.20 48.30 
(27) Pole Inspector 325.20 334.10 338.20 48.30 
(28) Riggers— 

(a) Certificated Rigger 325-20 334'10 338-20 48-30 

(b) Rigger (Other) 315.50 324.30 328.50 47.00 

Rate Per Week 
Column Column Special 

B C Payment 
S $ $ 

343.10 355.30 373.70 63® 309.40 318.30 322.60 50.20 339.40 352.10 370.40 63.80 325.20 334.10 338.20 48.30 309.20 —   49.20 
294.20 303.10 307.40 50.20 
325.20 334.10 338.20 48.30 317.10 326.00 330.10 48.40 315.50 324.30 328.50 47® 
354.20 366.40 384® 63.80 
360.00 372.30 390.70 63.10 354.20 366.40 384.60 63.80 305.40 314.40 318® 48.20 
354.20 366.40 384.60 63.80 294.20 303.10 307.40 50.20 
354.60 367.30 385.60 63.80 339.40 352.10 370.40 63.80 325.20 334.10   48.30 294.20 303.10 307.40 ®.20 309.20 318.10 322.30 49.20 299.30 308.30 312.40 49.70 
360.00 372.30 390.70 63.10 317.10 326.00 330.10 48.40 
315.50 324.30 328.50 47® 
305.40 314.40 318® 48.20 
325.20 334.10 338.20 48.30 
325.20 334.10 338.20 48.30 
325.20 334.10 338.20 48.30 
315.50 324.30 328.50 47® 

(c)A Certificated Rigger other 
than a leading hand, who, in 
compliance with the provi- 
sions of the regulations made 
pursuant to the Construction 
Safety Act 1972-1978, is re- 
sponsible for the supervision 
of not less than three employ- 
ees shall be deemed a leading 
hand and shall be paid the 
additional rare prescribed in 
subclause (2) of this clause. 

(29) Sheet Metal Employee—Second 
Class 

(30) Shot Blast and Sand Blast 
Dresser— 
(a) not protected 
(b) protected 

(31) Steam Cleaner 
(32) Street Light Patrolperson 
(33) Substation Attendant 
(34) Tblecontrol Attendant 
(35) Toolmaker 
(36) Tool and Material Storeperson 
(37) Tradesperson— 

Armature Winder 
Blacksmith 
Boilermaker and/or structural 
steel tradesperson 
Electrical Fitter 
Electrical Installer 
Fitter 
Machinist—First Class 
Motor Mechanic 
Radio Service person 
Sheet Metal Employe®—First 
Gass 
TUmer 
Welder—First Gass 

(38) Tradesperson's Assistant 
(39) Transformer Assembler 
(40) tyre and Tbbe Attendant 
(41) Vehicle Greaser 
(42) Welder—Second Gass 
(43) Welder—Third Gass 
(44) Welder—Fourth Gass 
GROUP C—ENGINE DRIVING EMPLOYEES 

309.20 318.10 322.30 49.20 

305.40 314.40 318® 48.20 
294.20 303.10 307.40 50.20 
295.80 , 304® 309.00 49.70 
300.80 309.70 313® ®.20 
309.20 318.10 322.30 49.20 
305.40 314.40 318® 48.20 
354.20 366.40 384® 63.80 
305.40 314.40 318.60 48.20 
339.40 352.10 370.40 63.80 

294.20 303.10 307.40 50.20 317.10 326.00 330.10 48.40 
300.80 309.70 313® 50.20 
300.80 309.70 313® 50.20 
299.30 308.30 312.40 49.70 
295.80 304® 309® 49.70 
294.20 303.10 307.40 50.20 

Ash Rant Attendant 310.30 319.20 323.40 ®.20 
Auxiliary Plant Attendant—Bun- 
bury Power Station 346.70 355.50 359® 63.80 
Auxiliary Plant Attendant—Muja 
and Kwinana Power Stations 346.70 355® 359® 63.80 
Boiler Gcaner 315® 324.40 328.70 ®.20 
Boiler Controller 359.10 371.80 390.10 63.80 
Boiler Water Tfester 333® 346.30 364.70 63.80 
Bunker Attendant 310.30 319.20 323.40 ®.20 
Coal Plant Operator 328.40 337® 341® 63.80 
Crawler Tractor Driver using 
power operated attachments— 

Up to Class 2 340® 349® 353® 50.20 
Gasses 3 and 4 350.70 359® 363® ®.20 
Classes 5 and 6 362.80 371® 375.80 50.20 
Gasses 7 and 8 366.80 375® 379.80 50® 
Class 9 371.80 380® 384® ®.® 

Diesel Locomotive Driver 328.20 340.70 359.10 63.80 
Fuelperson 310.30 319.20 323.40 50.20 
Greaser 310.30 319.20 323.40 ®.20 
Laboratory Attendant 310.30 319.20 323.40 ®.® 
Mobile Crane Driver— 

Up to 5 tonnes 335.30 344.20 348.20 50.20 
Over 5 tonnes and up to 10 
tonnes 344® 352.80 356® ®.® 
Over 10 tonnes and up to 20 
tonnes 356.10 365® 369.10 ®,20 
Over 20 tonnes and up to 40 
tonnes 360.50 369.20 373.70 ®.20 

Oil Filter and Separator Attendant 310.30 319® 323.40 ®.20 
Plant Qeaner 294.20 303.10 ®7.40 ®.20 
Pneumatic Tyred Tractor 
Driver— 

Up to 37 kilowatts 340® 349® 353® ®.20 
Over 37 kilowatts 350.70 359® 363.90 ®.20 

Shunter 310.30 319® 323.40 ®.20 
Tippler Driver 315® 324.40 328.70 ®.® 
TUrbine Driver 359.10 371.80 390.10 63® 
Tiirbine Room Crane Driver 336.20 345® 349® ®.20 
Unit Attendant Grade 1 408® 421.10 439® 63.80 
Unit Attendant Grade 2 359.10 371.80 3®. 10 63.80 
Unit Auxiliary Attendant 352.80 365.60 384.10 63.80 

GROUP D—ENGINE DRIVING COUNTRY POWER STATION EMPLOYEES 
(1) Charge Engine Driver 403.10 — — — 
(2) Engine Driver in Station with an 

output of— 
(a) 11 megawatts or less 374.20 — — — 
(b) more than 11 megawatts but 

not more than 20 megawatts 381.50 — — — 
(c) more than 20 megawatts 388.® — — — 

(3) Boiler and Fuelling Attendant 367.00 — — — 
(4) Fuel Treatment Attendant 354.40 — — — 
(5) Water Treatment Plant Attendant 354.40 — — — 
(6) Greaser (Redbank) 354.40 — — — 
(7) Greaser (Other) 348.90 — — — 
(8) Oeaner 344.40 — — — 

GROUP E—GAS EMPLOYEES 
(1) Gas Distribution Operator 
(2) Gas Fitter Gass 1 
(3) Gas Fitter Class 2 
(4) Gas Meter Tfester 
(5) Trainee Gas Fitter 

303.10 307.40 50 
352.10 370.40 63 
334.10 338.20 48 

— — 46 
— — 49 
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Rate Per Week 
Column Column Column Special 
ABC Payment 
$ S $ $ 

GROUP F—MISCELLANEOUS EMPLOYEES 
(1) Caretaker 331.90 
(2) Security Officer 311.20 
(3) Gatekeeper 303.40 
(4) Cleaner 314.50 
(5) First Aid Attendant 319.90 
(6) First Aid Attendant Enrolled 

Nurse 349.30 

GROUP G—STOREPERSONS 
(1) Storeperson— 

on commencement 354.40 
after first 3 months of continu- 
ous service as a Storeperson 363.60 
afrer next 12 months of contin- 
uous service as a Storeperson 372.80 

(2) Area Storeperson 380.40 
(3) Storeperson in Charge 388.10 

GROUP H—TRANSPORT EMPLOYEES 
(1) Truck Drivers— 

(a) of vehicles (not articulated) 
not exceeding 1.2 tonnes ca- 
pacity 336.50 exceeding 1.2 tonnes but not 
exceeding 3 tonnes capacity 339.50 
exceeding 3 tonnes but under 
6 tonnes capacity 343.30 
6 tonnes and over but under 7 
tonnes 344.00 
7 tonnes and over but under 8 
tonnes 346.10 
8 tonnes and over but under 9 
tonnes 346.40 
9 tonnes and over but under 10 
tonnes 347.(X) 
10 tonnes and over but under 11 tonnes 347.70 
11 tonnes and over but under 
12 tonnes 348.70 
12 tonnes and over but under 
13 tonnes 349.70 
13 tonnes and over but undo" 
14 tonnes 350.70 
14 tonnes and over but under 
15 tonnes 351.50 
15 tonnes and over but under 
16 tonnes 352.20 
16 tonnes and over but under 
17 tonnes 352.60 
17 tonnes and over hit under 
18 tonnes 353.40 
18 tonnes and over but under 
19 tonnes 354.20 
19 tonnes and over but under 
20 tonnes 355.00 
20 tonnes and over but under 
21 tonnes 356.10 
21 tonnes and over but under 
22 tonnes 357.00 
22 tonnes and over but under 
23 tonnes 357.40 
23 tonnes and over 357.90 

(b) of articulated vehicles 
not exceeding 9 tonnes capac- ity 351.10 
9 tonnes and over but under 10 
tonnes 352.10 
10 tonnes and over but under 
11 tonnes 352.50 
11 tonnes and over but under 
12 tonnes 353.20 
12 tonnes and over but under 
13 tonnes 353.50 
13 tonnes and over but under 
14 tonnes 354.40 
14 tonnes and over but under 
15 tonnes 355.80 
15 tonnes and over but under 
16 tonnes 356.20 
16 tonnes and over but under 
17 tonnes 357.10 
17 tonnes and over but under 
18 tonnes 357.70 
18 tonnes and over but under 
19 tonnes 358.% 
19 tonnes and over but under 
20 tonnes 359.80 
20 tonnes and over but under 
21 tonnes 360% 
21 tonnes and over but under 
22 tonnes 361.00 
22 tonnes and over hit under 
23 tonnes 362.00 
23 tonnes and over but under 
24 tonnes 362.80 
24 tonnes and over but under 
25 tonnes 363.60 
25 tonnes and over but under 
26 tonnes 364.00 
26 tonnes and over but under 
27 tonnes 364.70 
27 tonnes and over but under 
28 tonnes 365.70 
28 tonnes and over but under 
29 tonnes 366.40 
29 tonnes and over but under 
30 tonnes 367.20 

Rate Per Week 
Classification Column Column Column Special 

ABC Payment 
$ $ S $ 

30 tonnes and over but under 
31 tonnes 367% — — 47 .(X) 
31 tonnes and over but under 
32 tonnes 369.00 — — 47% 
32 tonnes and over but under 
33 tonnes 369% — — 47% 
33 tonnes and over 370.30 — — 47% 

(c) of double articulated vehicle 
or road train 

46 tonnes and over but under 47 
tonnes 384% — — 47% 

(2) Driver of Fork Lift with lifting 
capacity of— 
(a) up to and including 4,5% kg 343.30 — — 47% 
(b) over 4,5% kg and up to 9,0% 

kg 347% — — 47% 
(c) over 9,0% kg 347.70 — — 47% 

(3) Tractor Driver 342.20 — — 47% 
(2) A leading hand (i.e. an employee placed in charge of 

3 or more other employees or otherwise classified by 
SECWA as a leading hand), shall be paid the additional 
margin set out hereunder for 37.5 hours' work— 

$ 
(a) if in charge of not more than ten other 

employees 15.20 
(b) if in charge of more than ten and not 

more than 20 other employees 23.40 
(c) if in charge of more than 20 other 

employees 30.10 
(3) Apprentices 
The weekly wage rate shall be the percentage of the 

tradesperson's rate specified in Wage Group B— 
Five Year Term % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 
Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
3.5 Year Tbrm 
First Six months 42 
Next year 55 
Following year 75 
Final year 88 
Three Year Term 
First year 55 
Second year 75 
Third year 88 

(4) Junior Employees 
(a) Engineering Trades 

(i) Engineering Trades junior employees shall 
be paid the following percentages of the 
Column A rate of the lineperson's assistant 
classification specified in Group B of this 
clause— 

% 
18-19 years of age 65 
19-20 years of age 78.5 
20-21 years of age 93 

(ii) Notwithstanding the provisions of subpara- 
graph (i) hereof, a junior employee over the 
age of 20 who has completed 12 months' 
service as a lineperson's assistant shall be 
paid the adult rate for the classification of 
lineperson's assistant as prescribed in Group 
B of this clause. 

(iii) Junior employees not less than 18 years of 
age may be employed at the rates prescribed 
by this subclause but only if their employ- 
ment is restricted to the calling of lineper- 
son's assistants. 
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(b) Gas Employees 
(i) Gas junior employees shall be paid the 

following percentages of the Column A rate 
of the gas distribution operator classification 
specified in Group E of this clause— 

% 
Under 16 years of age 35 
16-17 years of age 45 
17-18 years of age 55 
18-19 years of age 65 
19-20 years of age 78.5 
20-21 years of age 93 

(ii) Notwithstanding the provisions of subpara- 
graph (i) hereof, a junior employee over the 
age of 20 who has completed 12 months' 
satisfactory service as a gas distribution 
operator shall be paid the adult rate for 37.5 
hours' work for the classification of gas 
distribution operator as prescribed in Group 
E of this clause. 

In no other circumstance will a junior 
employee be paid other than his/her classi- 
fied junior employee rate. 

(c) Store Employees 
Store junior employees shall be paid the 

following percentages of the storeperson on 
commencement rate specified in Group G of this 
clause— 

% 
Under 16 years of age 35 
16 to 17 years of age 45 
17 to 18 years of age 55 
18 to 19 years of age 65 
19 to 20 years of age 78.5 
20 to 21 years of age 93 

(5) Tool Allowance 
(a) (i) (aa) Where SECWA does not provide a 

tradesperson classified in Group A of 
this clause with the tools ordinarily 
required by that tradesperson in the 
performance of his/her work as a trade- 
sperson, SECWA shall pay a weekly 
tool allowance for 37.5 ordinary hours' 
work as follows— 

$ 
Bricklayers 8.10 
Plasterers 9.40 
Carpenters 11.30 
Plumbers 11.30 
Painters 2.80 

(bb) Provided that where an employee works 
less than 37.5 ordinary hours, the em- 
ployee shall only be entitled to payment 
of the tool allowance for the actual 
ordinary hours worked. 

(ii) The tool allowances prescribed in sub- 
subparagraph (i)(aa) hereof (with the excep- 
tion of painters) each include an amount of 
eight cents for the purpose of enabling the 
employees to insure their tools against loss 
or damage by theft or fire. 

(iii) The tool allowances shall not be paid where 
SECWA supplies the employees with all 
necessary tools but the amount mentioned in 
subparagraph (ii) hereof shall be payable for 
each week in which SECWA supplies all 
necessary tools if the employee is intermit- 
tently required by SECWA to provide his/her 
own tools. 

(b) (i) (aa) Where SECWA does not provide a 
tradesperson classified in Group B of 
this clause with the tools ordinarily 
required by that tradesperson in the 
performance of his/her work as a trade- 
sperson, SECWA shall pay a tool 
allowance of $8.30 per week for 37.5 
ordinary hours' work for the purpose of 
such tradesperson supplying and main- 

taining tools ordinarily required in the 
performance of his/her work as a trade- 
sperson. 

(bb) Provided that where an employee works 
less than 37.5 ordinary hours, the em- 
ployee shall only be entitled to payment 
of the tool allowance for the actual 
ordinary hours worked. 

(ii) Any tool allowance paid pursuant to sub- 
subparagraph (i)(aa) hereof, shall be included 
in, and form part of, the ordinary weekly 
wage for 37.5 hours' work prescribed in this 
clause. 

(iii) SECWA shall provide for the use of trade- 
spersons all necessary power tools, special 
purpose tools and precision measuring instru- 
ments. 

(iv) A tradesperson shall replace or pay for any 
tools supplied by SECWA, if lost through 
his/her negligence. 

(6) Service Allowance 
(a) Scale of Allowances—Standard rate for all em- 

ployees „ 

After 1 month of adult service 22.00 
After 1 year of adult service 23.00 
After 2 years of adult service 24.00 
After 3 years of adult service 26.00 
After 4 years of adult service 28.00 
After 5 years of adult service 30.00 
After 6 years of adult service 32.00 (Max) 

(i) "Adult" means an employee employed on 
the adult wage. 

(ii) Apprentices—service as an apprentice, irre- 
spective of age, shall not be taken into 
account in determining service allowance 
entitlement; provided that a tradesperson 
who served his/her final 12 months* appren- 
ticeship with SECWA and is retained, shall 
be credited with 12 months* service for the 
purpose of calculating his/her entitlement. 
Further, a tradesperson who served his/her 
apprenticeship with SECWA and is re- 
trenched in accordance with policy, shall be 
credited with 12 months' service as an 
apprentice together with any service as a 
tradesperson for the purpose of calculating 
his/her service allowance entitlement if re- 
employed at some subsequent date. 

) (i) Service for the purpose of paragraph (a) 
means continuous adult service with 
SECWA excepting to the extent that subpar- 
agraph (b)(ii) has application and shall 
include— 
(aa) All paid leave. 
(bb) Any period of approved leave without 

pay on account of medically certified 
incapacity arising out of personal illness 
or accident (not compensatable). 

(cc) Workers' compensation up to six 
months in any one period. 

(dd) Except as prescribed in sub-subpara- 
graph (bb) approved leave without pay 
not exceeding two weeks in any one 
year. 

and shall not include— 
(aa) Any period of employment as a cadet, 

apprentice or junior employee, except as 
prescribed in subparagraph (b)(ii). 

(bb) Service prior to termination of employ- 
ment in the case of any employee who 
is or has been re-employed. 

(cc) Any absence not specified in this sub- 
clause as being included as continuous 
service. 
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(ii) Absence on workers' compensation exceed- 
ing the first six months in any one period and 
approved leave without pay exceeding two 
weeks in any one year shall not break service 
but shall not count as service, 

(d) (i) Service allowance is to be paid on all paid 
leave including long service and workers' 
compensation on the day of the accident but 
is NOT to be included in the wage rate for 
calculation of overtime, weekend penalties or 
shift loadings. 

(ii) The service allowance herein prescribed shall 
only be payable with respect to those hours 
actually worked in any one week or any 
absence for which an employee is entitled to 
payment of wages under the terms of his/her 
employment. 

31.—No Extra Claims. 
It is a term of this Award that the unions undertake, until 

1 July 1989, not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

32.—Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on each 
alternate Thursday at the employee's recognised work 
location. 

(2) Where the employee elects in writing, the wages shall 
be paid into a bank account, building society or approved 
credit union; and the receipt of such bank, building society 
or credit union shall be a full and sufficient discharge for 
the amount paid thereto. 

(3) Employees who, as at the 3 July 1981 had elected to 
be paid in cash shall, until they elect otherwise, continue to 
be so paid. 

33.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the foUowing meaning— 
"Dependant" in relation to an employee means— 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means— 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating die employment of the partial 
dependant. 

"Spouse'' means an employee's spouse including de 
facto spouse. 

"De Facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof. 

District— 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt. Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
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longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) 
hereof, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at die rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) 
hereof, for the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) hereof plus an 
allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives 
and the rate of district or location allowance the partial 
dependant would receive if he or she was employed in a full 
time capacity under the award, agreement or other provision 
regulating the employment of the partial dependant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows— 

Column I Column n Column El Column IV 
Exceptions to 

District Standard Rate Standard Rate Rate 
$ per week Town or Place $ per week 

6 40.40 Nil Nil 
5 33.00 Fitzroy Crossing 44.50 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 41.30 
Marble Bar 
Wittenoom 
Karratha 36.40 
Port Hedland 36.20 

4 16.60 Warburton Mission 44.70 
Carnarvon 15.70 

3 10.50 Meekatharra 16.60 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 7.50 Kalgoorlie 2.50 
Boulder 
Ravensthoipe 9.90 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

NOTE: In accordance with subclause (4) hereof, employees 
with dependants shall be entitled to double the rate of district 
allowance shown. 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1988. 
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(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if die employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his/her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by SECWA. 

(10) Except as provided in subclause (9) hereof, a district 
allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling 
transfer or relieving expenses or camping allowance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) hereof, is required to travel or temporarily 
reside for any period in excess of one month in any district 
or districts in respect of which such allowance is so payable, 
the employee shall be paid for the whole of such period a 
district allowance at the appropriate rate pursuant to 
subclauses (3), (4) or (5) hereof, for the district in which the 
employee spends the greater period of time. 

(12) When an employee is provided with free board and 
lodging by SECWA the allowance shall be reduced to 
two-thirds of the allowance the employee would ordinarily 
be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the award under which the employee is 
employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the first day 
of July 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following— 

(a) As from the first pay period commencing on or 
after 1 July 1988 the difference shall be reduced 
by 33.33%; and 

(b) As from the first pay period commencing on or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (a) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by 50%; 
and 

(c) As from the first pay period commencing on or 
after 1 July 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) hereof, shall be 
adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" for 
Perth as published by the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the 1st day of January each year. 

34.—Leave to Attend Union Business. 
(1) (a) SECWA shall grant paid leave during ordinary 

working hours to an employee; 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the union and 
SECWA; 
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(iii) when prior agreement between the union and 
SECWA has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as union nominated representative of the 
employees is required to attend joint union/ 
SECWA consultative committees or working 
parties. 

(b) The granting of leave pursuant to subclause (a) hereof, 
shall only be approved— 

(i) where a written application for leave has been 
submitted by an employee a reasonable time in 
advance. 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given. 

(iii) for those employees whose attendance is essential. 
(iv) when the operation of SECWA is not being 

unduly affected and the convenience of SECWA 
impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) SECWA shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessaiy travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the union and SECWA which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of 
SECWA. 

35.—Deduction of Union Subscriptions. 
(1) SECWA shall deduct normal subscriptions as equal 

amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where SECWA requires a standard procura- 
tion form, that form shall be used. 

(3) Where required by SECWA or the union, the union 
secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to SECWA. 

(4) (a) SECWA shall commence deduction of subscrip- 
tions from the first full pay period following receipt of a 
completed Payroll Deduction Authority form and continue 
deducting throughout the employee's period of employment, 
except as provided in subclause (5) hereof, or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises SECWA to deduct union subscriptions in accor- 
dance with the rules of the union, the union shall notify 
SECWA in writing of the level of union subscription to be 
deducted. SECWA shall implement any change to union 
subscriptions no later than one month after being notified 
by the union except where the union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of SECWA. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the union direct. 

(6) SECWA shall not make any deduction of subscrip- 
tions from an employee's termination pay on termination of 
service, other than normal deductions for the preceding pay 
period. 
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(7) SECWA shall forward subscriptions deducted, to- 
gether with supporting documentation, to the relevant union 
at such intervals as are agreed between SECWA and the 
union. 

36.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) SECWA shall grant paid leave of absence to 
employees who are nominated by their union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the union 
and SECWA. 

(2) An employee shall be granted up to a maximum of 
37.5 hours paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of 37.5 hours and up 
to 75 hours may be granted in any one calendar year, 
provided that the total leave being granted in that year and 
in the subsequent year does not exceed 75 hours. 

(3) (a) Leave of absence will be granted at the ordinary 
wage rate and shall not include shift allowances or overtime. 

(b) Where a holiday or special day off falls during the 
duration of a course, a day off in lieu of that day will not 
be granted. 

(4) Subject to subclause (3) hereof, shift employees 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) hereof, is subject to the operation of SECWA 
not being unduly affected and subject to the convenience of 
SECWA. 

(6) (a) Any application by an employee shall be submitted 
to SECWA for approval at least four weeks before the 
commencement of the course, provided that SECWA may 
agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the union indicating that the employee has 
been nominated for the course. The application shall provide 
details as to the subject, commencement date, length of 
course, venue and the Authority which is conducting the 
course. 

(7) A qualifying period of 12 months service shall be 
served before an employee is eligible to attend courses or 
seminars of more than a half day duration. SECWA may, 
where special circumstances exist, approve an application 
to attend a course or seminar where an employee has less 
than 12 months service with SECWA. 

(8) (a) SECWA shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

37.—Time and Wages Records. 
The wages timesheets and cards in this award shall be 

open for inspection by the Secretary or Organiser of the 
relevant union upon reasonable notice. 

38.—Maternity Leave. 
(1) Eligibility for Maternity Leave 

(a) An employee who becomes pregnant shall, upon 
production to SECWA of a certificate from a duly 
qualified medical practitioner stating the pre- 
sumed date of her confinement, be entitled to 
maternity leave provided that she has had not less 
than 12 months' continuous service with SECWA 
immediately preceding the date upon which she 
proceeds upon such leave. 

(b) For the purposes of this clause— 
(i) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or temporary work. 

09905—9 

(ii) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 450 hours to 1 950 hours and shall include 
a period of 225 hours compulsory leave to be 
taken immediately before the presumed date of 
confinement and a period of 225 hours compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than ten weeks prior 
to the presumed date of confinement, give notice 
in writing to SECWA stating the presumed date 
of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to SECWA of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this award 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof, if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
(a) Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if SECWA deems it practicable, 
be transferred to a safe job at the wage rate and 
on the conditions attaching to that job until the 
commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the 
employee may, or SECWA may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 1 950 hours the period may be 
lengthened once only, save with the agreement of 
SECWA, by the employee giving not less than 14 
days' notice in writing stating the period by which 
the leave is to be lengthened. 

(b) The period of leave may, with the consent of 
SECWA, be shortened by the employee giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
SECWA which shall not exceed four weeks from 
the date of notice in writing by the employee to 
SECWA that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 1 950 
hours. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
hereof, to the position she held immediately 
before such transfer. 

(e) Where such position no longer exists but there are 
other positions available, for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof, does not exceed 
1 950 hours— 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with Clause 
9.—Contract of Service hereof. 

(b) SECWA shall not terminate the employment of an 
employee on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the 
rights of SECWA in relation to termination of 
employment are not hereby affected. 

(10) Return to work after Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
SECWA given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3) hereof, to the position 
which she held immediately before such transfer. 
Where such position no longer exists but there are 

other positions available for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before SECWA engages a replacement employee 
under this subclause, SECWA shall inform that 
person of the temporary nature of the employment 
and of the rights of the employee who is being 
replaced. 

(c) Before SECWA engages a person to replace an 
employee temporarily promoted or transferred in 
order to replace an employee exercising her rights 
under this clause, SECWA shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the employee who 
is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring SECWA to engage a 
replacement employee. 

(e) A replacement employee shall be employed as a 
temporary employee in accordance with Clause 
9.—-Contract of Service hereof. 

WHEREAS an error occurred in the publication of Order 
No. 303 of 1988, published in the Western Australian 
Industrial Gazette dated 27 July 1988, Volume 68, Part 2, 
Sub-part 1, page 1480 at page 1481 the following correction 
is made: 

Delete the words "52 weeks" where they appear in the 
first and second columns and replace with the words "1950 
hours". 

Dated 4th February 1993. 
T. POPE, 

A/Registrar. 

WHEREAS an error occurred in the publication of Order 
No. 85 of 1988, published in the Western Australian 
Industrial Gazette dated 27 April 1988, Volume 68, Part 1, 
Sub-part 4, page 792 at page 794 the following correction 
is made: 

Delete the Heading "29.—Bereavement Leave", where 
they occur immediately after the words "insert in lieu" in 
the second column and insert in lieu the words "29— 
Compassionate Leave". 

Dated 4th February 1993. 
T. POPE, 

A/Registrar. 



PROCEDURAL DIRECTIONS 

AND ORDERS 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Leonard Woodhill 
and 

Australian Paper Manufacturers Pty Ltd. 
No. 1601 of 1992. 

COMMISSIONER J.A. NEGUS. 
26 January 1993. 

Order. 
WHEREAS the applicant's agent filed with the Western 
Australian Industrial Relations Commission on 16 Decem- 
ber 1992, an application for Production of Documents 
pursuant to regulation 80 of the Industrial relations 
Commissions Regulations 1985, and; 

And whereas the application was heard in conferences on 
11 and 15 January 1993,1, the undersigned Commissioner, 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

1. That the Respondent shall produce the personnel 
files maintained by the Respondent with respect 
to all the shift foremen employed by the Respon- 
dent at its Phoenix Road plant for the period from 
1 January 1989 to 23 March 1992 for inspection 
by the Applicant's solicitor. 

2. That the Applicant's solicitor shall not disclose 
any information contained in the personnel files 
to the Applicant except for non personal informa- 
tion relating to the breakdown of equipment and 
the Respondent's policies regarding the break- 
down of equipment. 

3. That the Applicant's solicitor shall not disclose 
any information contained in the personnel files 
to any other person. 

4. That the Applicant's solicitor shall inspect the 
personnel files at the Respondent's solicitors' 
offices at a time to be agreed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a extension of the time 
in which an answering statement to Application No. 1595 

of 1992 is to be filed in the Commission. 
No. 8 of 1993. 

COMMISSIONER C.B. PARKS. 
20 January 1993. 

Order. 
WHEREAS on 5 January 1993 a Notice of Application, No. 
8 of 1993, was filed wherein The Perth Modem Senior High 
School Parents & Citizens Association seeks an order 
extending the time for filing of an Answer to Application 
No. 1595 of 1992, made pursuant to section 29 (b)(i) of the 
Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted and now being 
satisfied that the circumstances are such that the time for the 
filing of the aforementioned Answer should be extended I, 

the undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 do 
hereby order and direct:— 

(1) That any Answer to the claim made in Application 
No. 1595 of 1992 (lodged with the commission on 
15 December 1992), which The Perth Modem 
Senior High School Parents and Citizens Associa- 
tion may wish to file with the Commission shall 
be so filed and a copy thereof served on Carolyn 
Joy Ward, or her agent, no later than 1 Febmary 
1993. 

(2) That The Perth Modem Senior High School 
Parents & Citizens Association shall serve a copy 
of this Order on Carolyn Joy Ward, or her agent, 
forthwith. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

and 

In the matter of an application for a reduction of time in 
which an answering statement to Application No. 64 of 1993 

is to be filed in the Commission. 

No. 65 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

20 January 1993. 
Order. 

WHEREAS an application has been made by the Western 
Australian Hairdressers' and Wigmakers' Employees Union 
of Workers in accordance with the Industrial Relations Act 
1979; 

And whereas the application was ex parte before me in 
Chambers, I, the undersigned Senior Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 64 of 1993, its accompanying 
statement and this Order on the Master Ladies' 
Hairdressers Industrial Union of Employers of 
W.A. and Others. 

(2) That an answer to the claim in Application No. 64 
of 1993 lodged with the Commission on the 19th 
day of January, 1993 shall be lodged with the 
Commission and a copy thereof be served on the 
Applicant by the close of business on the 25th day 
of January, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time for 

answers to be filed in the Commission 
No. 74 of 1993. 

COMMISSIONER S.A. KENNEDY. 
28 January 1993. 

Order. 
WHEREAS an application has been made by The Shop, 
Distributive and Allied Employees' Association of Western 
Australia, in accordance with the Industrial Relations Act 
1979 for a shortened time for the filing of answers to the 
claim in Application No. 73 of 1993; 

And whereas having heard the parties, now therefore I the 
undersigned Commissioner, pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979, do 
hereby order and direct— 

1. That the Applicant shall forthwith serve a copy of 
Application No. 73 of 1993, its accompanying 
statement and this Order on Myer Stores Limited 
and others as per the attached Schedule. 

2. That any answers to the claim in Application No. 
73 of 1993 lodged with the Commission on 21 
January 1993 shall be filed in the Commission and 
a copy thereof be served on the Applicant by 10.00 
o'clock in the morning of Wednesday the 3rd of 
February 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule of Respondents. 
Coles Fossey, 712 Hay Street, Perth, 6000 
Coles Supermarkets, Bannister Road (Cnr Nicholson 

Road), Canning Vale, 6155 
K-Mart, Metro Maddington Shopping Centre, Olga Road, 

Maddington, 6109 
Big W Discount Stores, Karrinyup Shopping Centre, 

Karrinyup Road, Karrinyup, 6018 
Wool worths (WA) Limited, 123 Kewdale Road, 

Kewdale, 6105 
Target Australia, Alexandra Place, Bentley, 6102 
Myer Stores Limited, City Arcade Tower, Perth, WA 

6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 95 of 

1993 is to be filed in the Commission. 
No. 96 of 1993. 

COMMISSIONER C.B. PARKS. 
29 January 1993. 

Order. 
WHEREAS on 26 January 1993 a Notice of Application, 
No. 96 of 1993, was filed wherein the applicant seeks an 
order shortening the time for filing of an Answer to 
Application No. 95 of 1993, made pursuant to section 29 
(b)(ii) of the Industrial Relations Act 1979; and 
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Whereas the Commission caused an enquiry to be 
conducted; and 

Whereas the cause of action in Application No. 95 of 1993 
arose from a contract of employment that ended on 
15 January 1992; 

And whereas the applicant failed to expedite any 
proceeding before the Commission; 

Now therefore the Commission, being satisfied that the 
applicant has failed to show just cause to shorten the time 
for the filing of an Answer as is prescribed by the Industrial 
Relations Commission Regulations, 1985, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES— 
Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA. Branch 
and 

Eric Dry Cleaners and Others. 
No. 1496 of 1992. 

COMMISSIONER C.B. PARKS. 
25 January 1993. 

Reasons for Decision. 
THE COMMISSIONER: Before the Commission is an 
application by the Union to amend the Dry Cleaning and 
Laundry Award No. R35 of 1978, as amended, by naming 
the applicant union, the Federated Miscellaneous Workers' 
Union of Australia, WA Branch (the FMWU), as a party 
thereto. The application was filed in the Registry of the 
Commission on 23 November 1992. Pursuant to regulation 
13(2) of the Industrial Relations Commission Regulations 
1985 the applicant union was directed to serve a copy of the 
application upon the business's named in the Schedule of 
Respondents incorporated in the Award and upon the single 
union party to that award that being, the Western Australian 
Clothing and Allied Trades' Industrial Union of Workers, 
Perth. On 2 December 1992 the applicant union filed 
Declarations of Service in the Registry of the Commission 
declaring that service of the application had been affected 
upon the required parties by ordinary mail on 26 November 
1992. 

The Notice of Application filed on 23 November 1992, 
is endorsed with a statement that any respondent who wishes 
to oppose the claim contained therein shall file an answering 
statement in accordance with the Industrial Relations 
Commission Regulation within 21 days of being served with 
the Notice. On 22 December 1992 the Commission issued 
a Notice of Hearing informing the parties to the award and 
the FMWU that the matter would be heard on 15 January 
1993. There was no appearance at the proceeding on 15 
January 1993 other than on behalf of the FMWU. 

It is submitted for the FMWU that by order of the Full 
Bench of this Commission, No. 745 of 1992, an amendment 
to the eligibility for membership rule of the union was 
authorised. The affect thereof was to grant the FMWU the 
right to enrol as members persons, who, except for a class 
of person not relevant to this application, are employed in 
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or in connection with the industries of laundries, dry 
cleaning and/or linen repair throughout the state of Western 
Australia. In its Reasons for Decision (72 WAIG 2754) the 
Full Bench said— 

"The application has as its background moves for 
closer association between the federal Miscellaneous 
Workers' Union and the federal Clothing and Allied 
Trades Union. 

It is fair to say that any claim for coverage of persons 
employed in the industries or occupations covered by 
the proposed alterations was ceded by the State 
Clothing Union, The Western Australian Clothing and 
Allied Trades' Industrial Union of Workers, insofar as 
it was necessary so to do. 

Indeed, we heard evidence to that effect from Mrs 
Ruth Margaret Geneff, the Secretary of the State 
Clothing Union  

The State Clothing Union, however, did not have the 
resources to properly look after persons who were 
eligible. That was the evidence. We accept it" 

It is said that the FMWU has enrolled members in the 
industries covered by the award and that a co-operative 
arrangement exists between the applicant union and the 
union named as a party to the award. Such was accepted by 
the Full Bench in its Reasons for Decision {op cit). 

The Commission is satisfied that each party has been 
served with a copy of the application and each has also been 
notified of the proceedings in relation thereto. No Answer 
to the Notice of Application has been filed with the Registry 
of the Commission. In the absence of any objection by a 
party to the award, and in view of the findings of the Full 
Bench {op cit), the Commission is satisfied that the FMWU 
should be joined as a party to the award. The Minutes of a 
Proposed Order will issue accordingly. 

Appearances: Ms D.A. Blaskett appeared on behalf of the 
applicant. 

No appearance was entered for the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

and 
Eric Dry Cleaners and Others. 

No. 1496 of 1992. 

COMMISSIONER C.B. PARKS. 

26 January 1993. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and there being no appearance on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch be and is hereby joined as 
a party to the Dry Cleaning and Laundry Award 1979, 
No. R35 of 1978, effective from 15 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS 
Consolidation by Registrar— 

CLOTHING TRADES AWARD 1973 
No. 16 of 1972. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of January 1993. 
T. POPE, 
A/Registrar. 

Clothing Trades Award 1973 
Award No. 16 of 1972. 

1.—Title. 
This award shall be known as the "Clothing Trades 

Award 1973" and shall replace Award Nos. 6 to 10 of 1933, 
as amended and Award No. 12 of 1937, as amended. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Part Time Employees 
9. Hours of Work 

10. Meal Interval 
11. Rest Period 
12. Overtime 
13. Holidays 
14. Annual Leave 
15. Absence Through Sickness 
16. Bereavement Leave 
17. Long Service Leave 
18. Wages 
19. Minimum Wage 
20. Mixed Functions 
21. Junior Employees 
22. Location Allowance 
23. Casual Employees 
24. Payment by Results 

25A. Outworkers 
25B. Contract Work 
25C. Registration of Employers For The Purposes of 

Clauses 25A and 25B 
26. Aged, Infirm or Slow Employees 
27. Time and Wages Record 
28. Right of Entiy 
29. General Conditions 
30. Board of Reference 
31. Maternity Leave 
32. Superannuation 
33. Traineeships 
34. Enterprise Flexibility 
35. Consultative Committees 
36. Dispute Settlement Procedure 
37. Trade Union Training Leave 

Schedule of Respondents 
Schedule A 
Schedule B 
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3.—Scope. 
This award shall be binding on all employees employed 

in the callings mentioned in Clause 18.—Wages and 
pursuant to Clause 24.—Payment by Results of this award 
in the clothing industry carried out by the employers 
respondent hereto, and on all employers employing those 
employees, but shall not apply to any employee bound by 
an award of the Commonwealth Conciliation and Arbitra- 
tion Commission. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of one year 

form the date hereof. 

6.—Definitions. 
(1) "Examiner" means an employee required to examine 

for faults in the construction of any garment or part of the 
garment made by other employees. Provided that the term 
does not include an employee who incidental to his or her 
main function, examines the work of a preceding employee 
in a sectionalised process of operation. 

(2) "Timework" means work performed other than under 
any system of payment by results specified in Clause 
24.—Payment by Results of this award. 

(3) "Utility machinist" means a machinist who, from 
time to time performs production work on one or more 
machines other than the one or ones on which she is 
constantly engaged. The term does not include a female 
employee who, as part of the same function operates more 
than one machine. 

(4) "Tradespeople" will cover cutters, tailors and 
tailoresses, trimmers marking and/or cutting out linings or 
trimmings, fitters up and/or shapers, hand blockers in 
headwear, and in addition classification 45(a). 

7.—Contract of Service. 
(1) Except in the case of a casual employee and as 

hereinafter provided the contract of service shall be by the 
week and shall be terminated by one week's notice on either 
side. Such notice may be given at any time within working 
hours and any day upon which notice is given before 
10.00 a.m. shall be regarded as a full day for the purpose of 
this clause. 

(2) In the event of an employer or employee failing to give 
the required notice one week's wages shdl be paid by the 
employer or forfeited by the employee. 

(3) When the employment is terminated by the employer, 
or by the employee in accordance with subclause (1) of this 
clause, the employer shall upon the date of such termination, 
pay the employee all moneys due. 

(4) In the event of the work of the factory or section of 
the factory or workshop being stopped by a breakdown of 
machinery, or for any cause for which the employer cannot 
reasonably be held responsible other than on account of lack 
of orders and/or a shortage of material, any employee other 
than a casual employee who presents himself for work shall 
be found work for that day or paid one day's wages in lieu 
thereof, but the employer may, when such causes occur, give 
notice to an employee that his services will not be required 
on the following day or days, and the employee shall not be 
entitled to any further payment in respect of any further days 
that he/she is out of employment by reason of such causes. 

(5) On any day upon which an employee cannot be 
usefully employed because of any strike or lockout by any 
persons whatsoever, or, any failure or lack of power arising 
away from the premises of the employer, or any restriction 
or shortage of power for which the employer cannot justly 
be held responsible, an employee other than a casual 
employee who is required to attend for work and does so 
attend on that day shall be paid a minimum of two hours' 
pay at ordinary rates, and if required to perform work or 
remain at work for longer than two hours, payment shall be 
made at ordinary rates for all time standing by the time 
worked. 

(6) Notwithstanding anything contained in subclause (1) 
of this clause, during the first fortnight of the employment 
the services of an employee may be terminated by die giving 
of one hour's notice on either side or, as the case may be, 
by the payment or forfeiture of one hour's pay in lieu of 
notice. Provided that, after the first day and during the 
balance of the fortnight of the employment, where on any 
day the employer terminates the services of an employee, 
other than for misconduct, he/she shall be required to pay 
the employee not less than one day's pay for that day. 

(7) No employee shall, without just cause be absent from 
his or her employment during the prescribed hours whilst 
there is work ready to be done by such employee and must 
be available, ready and willing on the days and during the 
hours fixed by this award. 

(8) An employee not attending for duty shall, except as 
provided in Clause 15—Absence through Sickness, lose his 
pay for the actual time of such non-attendance. 

(9) (a) Where an employer terminates the employment of 
an employee within fourteen days of the day on which a 
holiday prescribed in Clause 13—Holidays occurs, and such 
employee is re-engaged within a period of one month after 
that holiday, the employee shall be paid for the holiday, but 
only if he/she has been employed by the employer for a 
period of at least one week prior to the termination of 
employment. 

(b) Notwithstanding the provisions of paragraph (a) 
hereof, should the employment of an employee be termi- 
nated by the employer, through no fault of the employee, on 
or after the last working day of the last pay period in 
November or within fourteen working days prior to Good 
Friday such employee shall be paid for each holiday 
prescribed in Clause 13—Holidays, occurring during the 
Christmas—New Year period and at Easter time in the same 
manner as he/she would have been entitled to payment had 
the employment not been terminated by only if he/she had 
been employed by the employer for a period of at least three 
months prior to die termination of employment. 

(c) On or prior to pay day, the employer shall state to each 
employee in writing details of the payment to which he or 
she is entided, the amount of each deduction made therefrom 
and the net amount being paid to him or her. 

(10) An employee shad be paid all wages due to that 
employee in full during the ordinary working hours within 
two working days following the termination of the working 
week. Monies due shall include a payment in lieu for any 
time which may have accrued in accordance with an 
arrangement pursuant to subclause (5) of Clause 9.—Hours 
of Work. All wages due in full may be made in the form of 
a direct transfer into a bank or financial institution 
nominated by the employee. Such transfer shall be no later 
than during the forenoon of the second work day following 
the termination of the working week. On or prior to pay day, 
the employer shall state to each employee in writing details 
of the payment to which the employee is entided, the amount 
of each deduction made therefrom and the net amount being 
paid to that employee. 

(11) Nothing contained in this clause shall affect the right 
of an employer to dismiss an employee, without notice, for 
misconduct. 

(12) Notwithstanding the provisions of this clause an 
employer may depart from the provisions of this clause in 
accordance with an agreement reached pursuant to Clause 
34.—Enterprise Flexibility of this award. 

(13) An employer bound by this award may direct an 
employee to carry out such duties as are within the limits 
of that employee's skill, competence and training. 

8.—Part Time Employees. 
(1) An employer may employ a part time employee on a 

weekly basis in accordance with Clause 7.—Contract of 
Service of this award. 

(2) For the purposes of this clause a part time employee 
is a person who, owing to the requirements of the job on 
which such person is employed, is employed for less than 
38 hours per week, or owing to the requirements of the 



employee, chooses to accept work for less than 38 hours per 
week. 

(3) An employer shall pay a part time employee 1/38 of 
the award wage for their classification per hour. 

(4) An employer shall apply all the provisions of this 
award to a part time employee, including the provisions of 
Clause 13.—^Holidays, Clause 14.—Annual Leave and 
Clause 15.—Absence Through Sickness of this award on a 
pro rata basis according to the number of hours worked by 
the employee. 

(5) An employer may employ a part time employee within 
the ordinary spread of hours applicable to full time 
employees; where such part time employee is employed a 
time outside the ordinary spread of hours , the hourly rate 
(exclusive of the 25 per cent loading, if paid) shall be 
increased in accordance with Clause 12.—Overtime of this 
award. 

For example, in the case of a part time employee who 
works overtime for one hour from 6.00pm to 7.00pm on a 
week night, the calculation of this payment is as follows: 

(Award Wage ) (Award Wage ) 
( x 1.5) + ( x 33 1/3%) 
(38 ) ( 38 ) 

(6) An employer shall pay a part time employee employed 
under a payment by results system in accordance with 
Clause 24.—Payment By Results of this award, but in no 
case shall any part time employee be paid less than so much 
of the award wage for their classification as is proportionate 
to the time worked by them. 

(7) An employer shall calculate the payment or deduction 
of payment in lieu of notice, the entitlement to severance 
pay, the entitlement to annual leave and the entitlement to 
sick leave provided by this award or a proportionate basis. 
The basis for this calculation shall be the average weekly 
number of hours worked by the part time employee during 
the preceding 12 months or if there is not a 12 month period 
of employment then the average of the actual hours worked 
during the period of employment. 

(8) An employer shall grant a part time employee the 
holidays provided in Clause 13.—^Holidays of this award 
where such holiday falls on a day that the part time 
employee would normally have worked. An employer shall 
pay a part time employee for the number of hours he or she 
would normally have worked on that day. 

(9) An employer shall not require a part time employee 
to attend for duty more than once on any one day. 

9.—Hours of Work. 
(1) (a) The ordinary hours of duty shall not exceed thirty 

eight in any one week to be worked within five days, 
Monday to Friday inclusive subject to the terms of subclause 
(9) of this clause. The spread of hours shall be between 
7.00 a.m. and 6.30 p.m. but no employee shall be rostered 
for duty in excess of eight hours without payment of 
overtime unless an arrangement has been made in accor- 
dance with the provisions of this subclause. 

(b) A spread of hours, other than that herein prescribed, 
and the number of hours in excess of eight on any day which 
may be worked without the payment of overtime, may be 
agreed upon by the employer and the employees concerned 
and assented to by the union in writing or as approved by 
the Commission. 

(2) Where an employee is employed in a retail store 
he/she may be rostered for ordinary duty on five and a half 
days of the week at ordinary rates of pay within the hours 
prescribed from time to time by the Shop Assistant 
(Metropolitan) Award. 

(3) Any employee , other than a casual employee , who 
is employed in a retail store on a five and a half day week 
basis shall be paid such additional rates for work performed 
on Saturday as is prescribed from time to time by the Shop 
Assistants (Metropolitan) Award. Provided that any em- 
ployee who has completed his ordinary hours of duty by 
Friday of each week shall not be entitled to the additional 
rates for Saturday work but shall be paid overtime rates in 
respect of all work performed on a Saturday. 

(4) Except in the case of an emergency the employer shall 
give one week's notice of any alteration to the starting and 
ceasing times of the ordinary hours of duty. 

(5) Subject to limitations prescribed in subclause (l)(a) 
of this clause, where the employer and a majority of 
employees agree the ordinary hours of work may be 
arranged by any one of the following methods:— 

(a) By working shorter hours in one or more days of 
a week. 

(b) Fix a day on which all employees will be off 
during a particular work cycle. 

(c) Roster employees off on various days of the week 
during a particular work cycle. 

(d) Where the employees are entitled to a rostered day 
off in accordance with paragraph 2 or 3 hereof, the 
employer shall notify such employee not less than 
4 weeks in advance of the weekday he or she shall 
take off. Where an employee has not accumulated 
a full day's entitlement when a rostered day off 
occurs such employee shall for that day receive 
payment for actual time accrued. 

(e) Where the employer and employees agree, ros- 
tered days off may accumulate to a maximum of 
7 days which shall be taken in one continuous 
period within one month of such accrual. 

(f) Where arrangement is made in accordance with 
this clause starting and finishing times and the 
daily and weekly hours so determined shall 
constitute the ordinary working hours and work 
performed outside or in excess of such times and 
hours will constitute overtime for the purpose of 
this award. 

(g) (i) An employer with the agreement of the 
majority of employees concerned may substi- 
tute the day an employee is to take off in 
accordance with an arrangement pursuant to 
this subclause for another day in the case of 
a breakdown of machinery or a failure or 
shortage of electric power or to meet the 
requirements of the business in the event of 
rush orders or some other emergency situa- 
tion. 

(ii) An individual employee, with the agreement 
of his or her employer may substitute the day 
she is to take off for another day. 

(h) In the event of a dispute in relation to the 
implementation of a 38-hour week the matter shall 
be referred to the Commission for determination. 

(6) Shift Work: 
Notwithstanding anything elsewhere contained in this 

Award adults may be employed on a weekly afternoon shift 
basis subject to die following conditions where agreement 
to so work has been reached between the Union and the 
employer concerned. 

(a) For the purpose of this subclause "afternoon 
shift" shall mean a shift finishing after 5.00 p.m. 
but not later than 11.30 p.m. 

(b) Part-time employees may be employed to work on 
afternoon shift for a lesser number of hours per 
week than 38. 

(c) Part-time employees employed under subclauses 
(1) and (2) above shall be subject to the terms and 
conditions of Clause 23. 

(d) An employee when working afternoon shift shall 
in addition to that employee's ordinary rate of pay 
be paid in respect of each hour an amount 
equivalent to 22.5 per cent of the rate applicable 
to the work performed. 

(e) Any time worked by a shift employee in excess 
of eight hours in any one day or 38 hours in any 
one week shall be paid for at the penalty rates as 
prescribed in Clause 12 of this Award provided 
that the number of hours worked on any day may 
exceed 7.6 hours without payment of overtime if 
such hours are agreed upon by the employers and 
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the employees concerned and assented by the 
Union in writing. 

(f) For a shift greater than five hours' duration, 
twenty minutes shall be allowed to employees on 
an afternoon shift for a break which shall be 
counted as time worked and which shall be 
arranged at a convenient time as near as practica- 
ble to the middle of the shift. 

(g) For a shift of 5 hours or less duration, 15 minutes 
shall be allowed to employees on an afternoon 
shift for a break which shall be counted as time 
worked and which shall be arranged at a conven- 
ient time as near as practicable to the middle of 
the shift. 

(h) In the case of absenteeism or other emergency 
situation, an employee who is not usually engaged 
on an afternoon shift basis, and who is required 
to work shift work on a temporary basis, shall in 
addition to the employee's ordinary rate of pay, 
be paid l/38th of the rate prescribed in paragraph 
(d) hereof, for each hour worked on any afternoon 
shift. Provided any time worked on any afternoon 
shift on that day by an employee who had already 
completed a shift on that day shall be paid for at 
the overtime penalty rates prescribed by Clause 
12.—Overtime of this Award. 

(i) An employee being recalled to work overtime in 
accordance with paragraph (h) hereof after leaving 
the employer's business premises shall be paid a 
minimum of four hours' work at the appropriate 
overtime rate for each time the employee is so 
recalled. 

(j) When an employee working overtime or on a shift 
in accordance with paragraphs (h) or (i) hereof, for 
which the employee has not been regularly 
rostered finishes work at a time when the 
employee's usual or other reasonable means of 
transport is not available, the employer shall 
provide the employee with conveyance to the 
employee's home or pay the employee ordinary 
wages for the time reasonably occupied in 
reaching the employee's home. 

(k) In relation to the matter of transfers between 
afternoon shift and ordinary working hours, the 
employer shall give preference to all employees 
who have notified in writing to the employer their 
desire for such transfer. 

Provided that the employer shall be excused 
from the obligation to give preference in accor- 
dance with this paragraph in the case of any 
particular vacancy situation where the employer 
has reasonable grounds to believe (and does 
believe) that the employee/s desirous of transfer 
are unsuitable for performing the duties of that 
vacant position. 

(7) Notwithstanding the provisions of this clause, an 
employer may depart from the provisions of this clause in 
accordance with an agreement reached pursuant to Clause 
34.—Enterprise Flexibility of this award. 

10.—Meal Interval. 

(1) Except as provided in this clause an interval of not 
more than one hour and not less than forty five minutes shall 
be allowed for the mid-day meal interval, Monday to Friday 
inclusive provided that the duration of the interval may be 
reduced to not less than 30 minutes where the employer and 
the majority of his employees so agree. 

(2) The meal interval shall be observed between the hours 
of 11.30 a.m. and 2.30 p.m. 

(3) When an employee is required for duty during his 
usual meal time and his meal time is thereby postponed for 
more than half an hour he/she shall be paid at overtime rates 
until the meal break is allowed. 

11.—Rest Period. 
Employees shall be entitled to two daily rest periods of 

ten minutes without loss of pay, to be taken between the 
hours of 9.30 a.m. and 11.00 a.m. and 2.30 p.m. and 
4.00 p.m. at the discretion of the employer. During such rest 
periods the employees may leave their seats but not the 
premises. 

12.—Overtime. 
(1) All time worked by an employee in excess of thirty 

eight hours in a week or in excess of his or her normal 
number of daily hours or outside the dailyspread of hours 
prescribed in Clause 9.—Hours of Work of this award shall 
be paid for at the rate of time and one half for the first two 
hours and double time thereafter. Each day shall stand alone 
for the purpose of calculating overtime. 

(2) All time worked on Saturday after 12 noon or on 
Sunday shall be paid for at the rate of double time. 

(3) An employee paid under any system of payment by 
results when working overtime shall be paid in addition to 
the ordinary earnings paid under such system for work done 
in excess time, such sum per hour as is equivalent to the 
weekly wage divided by seventy six. Provided that for work 
in excess of two hours overtime on any day such sum per 
hour as is equivalent to the weekly wage divided by thirty 
eight shall be paid in addition to ordinary earnings. 

(4) An employee required to work for more than one hour 
after the usual ceasing time or beyond 6.00 p.m. (whichever 
is the later) on any day, Monday to Friday inclusive shall 
be paid meal money of $4.75 for the purchase of any meal 
required. 

(5) Notwithstanding anything hereinbefore contained an 
employee who is required to work for longer than one and 
a half hours after the usual ceasing time shall be allowed no 
less than thirty minutes meal break. Provided that this 
subclause shall not apply to an employee on any day where 
there is an early ceasing time, unless a total of five and a 
half hours or more inclusive of overtime is to be worked 
following the midday meal interval. 

(6) (a) Notwithstanding anything contained in this award 
an employer may require any employee to work reasonable 
overtime at overtime rates and such employee shall work 
overtime in accordance with such requirements. 

(b) No organisation, party to this award or employee or 
employees covered by this award, shall in any way, whether 
directly or indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

(7) Notwithstanding the provisions of this clause, an 
employer may depart from the provisions of this clause in 
accordance with an agreement reached pursuant to Clause 
34.—Enterprise Flexibility of this award. 

13.—Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely, New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case an employee need not 
present him/herself for duty and payment may be deducted 
but if work be done ordinary rates of pay shall apply. 

(3) (a) Work done on any day prescribed as a holiday in 
sutelause (1) of this clause shall be paid for at the rate of 
double time and one half. 
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(b) Any employee engaged under any system of payment 
by results and who works on any holiday prescribed in 
subclause (1) of this clause shall for all time worked on that 
day be paid his ordinal earnings under such system of 
payment by results, and in addition an amount calculated on 
the basis of time and one half of the ordinary rate for the 
class of work being performed. 

(c) Should the rostered day off agreed to in accordance 
with an arrangement pursuant to subclause (5)(l)(a) of 
Clause 9.—Hours of Work, fall on a public holiday the 
employer shall allow the employee to take the day off on 
the working day next following. 

(d) Provided that any period of unpaid leave in excess of 
four weeks, shall not be deemed to be service and the 
employee shall not be entitled to payment for any holidays 
falling within this period of leave. 

(4) The provisions of this clause shall not apply to casual 
employees. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of twelve months' continuous 
service with that employer. 

(2) (a) During a period of annual leave an employee shall 
receive a loading of 17 1/2 percent calculated on the award 
rate of wage prescribed by Clauses 18.—Wages, 21.— 
Junior Employees and 22.—^Location Allowances of this 
award for the occupation in which the employee was 
ordinarily employed immediately prior to commencement 
of his leave. The loading shall be applicable to both time 
employees and payment by result employees. 

(b) The loading prescribed under paragraph (a) hereof is 
payable when services terminate in the following circum- 
stances and not otherwise:— 

(i) In respect of any untaken part of a full entitlement 
to annual leave for which payment in lieu is made; 
or 

(ii) In respect of any uncompleted twelve months' 
period, for which proportionate leave on termina- 
tion is payable, if services are terminated by the 
employer, through no fault of the employee, after 
the 25th August in any year, or in the case of an 
employee who would not normally be taking any 
annual leave over the Christmas/New Year period 
if such termination by the employer is within four 
calendar months of die date the employee would 
normally have taken his or her annual leave. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) (a) An employee whose employment terminates after 
he/she has completed a twelve monthly qualifying period 
and who has not been allowed the leave prescribed under 
this award in respect of that qualifying period shall be given 
payment in lieu of that leave. Should he/she have given 
service beyond that qualifying period such leave shall be 
paid as set out in subclause (5)(a) unless— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(5) (a) If after one month's continuous service in any 
qualifying twelve monthly period, an employee lawfully 
leaves his employment or his employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid 2.93 hours pay at the rate of wage 
prescribed by Clauses 18 and 22 in respect of each 
completed week of continuous service. 

(b) Except as provided in paragraph 2(b) of this clause, 
the loading prescribed in that subclause shall not apply to 
proportionate leave on termination. 

(c) In calculating the period of twelve month's continuous 
service, any absence (other than long service leave) shall 
not, except to the extent of not more than twenfy-five days 
in a twelve monthly period in the case of sickness or 
accident, be taken into account in calculating the period of 
twelve months continuous service. 

(6) In the event of an employee being employed by an 
employer for portion only of a year, he/she shall only be 
entitled subject to subclause (4) of this clause, to such leave 
on full pay as is proportionate to his length of service during 
that period with such employer, and if such leave is not equal 
to the leave given to the other employees he/she shall not 
be entitled to work or pay whilst the other employees of such 
employer are on leave on full pay. 

(7) An employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(8) Subject to subclauses (9) and (10) hereof, annual leave 
shdl be taken at a time fixed by the employer within a period 
not exceeding three months from the date when the right of 
annual leave accrued and after not less than three months 
notice to the employee. 

(9) In special circumstances and by mutual consent of the 
employer, the employee and Union concerned, annual leave 
may be taken in not more than three periods. 

(10) (i) Notwithstanding the provisions of this clause an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take his annual leave in not more than three periods but 
no such periods shall be less than one week and at least three 
months notice of the requirement to take leave shall be given 
in each case. In any establishment where 75% of employees 
agree, and with the consent of the Union, the period of 
closedown may be extended and all employees stood down 
without pay for a further period of not more than two days. 

(11) Any employee who has qualified for full entitlement 
of annual leave, and has also completed further weeks of 
continuous service shall be allowed his or her leave paid for 
2.93 hours in respect of each completed week of continuous 
service performed since the closedown of the employees last 
twelve monthly qualifying period. 

(11) Where an employee under any system of payment by 
results takes annual leave such leave shall be at the relevant 
time rate provided that— 

(a) for each week or part thereof of annual leave to 
which he/she is entitled the employee shall receive 
an additional payment based on the average 
weekly incentive payment earned in excess of the 
appropriate award wage for the classification 
concerned. The average shall be calculated on a 
forty week qualifying period and applied to 
ordinary hours only in respect of any incentive 
scheme based on production during the "qualify- 
ing period of employment" in each year. 

(b) The "qualifying period of employment" shall 
mean— 

(i) In the case of an employee taking annual 
leave at Christmas, the period of forty 
consecutive weeks commencing with the 
first pay period in February. If annual leave 
is taken in two or three periods the same 
average additional payment for the first 
period shall also apply to the second or third 
period. 

(ii) In the case of an employee taking annual 
leave at any other time, the first forty 
consecutive weeks in the twelve months 
immediately preceding the date of the taking 
of annual leave. 

(iii) Where an employee is not employed during 
the whole of the "qualifying period", he/she 
shall still be eligible for such additional 
payment but the average shall be calculated 
on the period of employment falling within 
the said forty consecutive weeks. 
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(c) In the case of an employee absent on long service 
leave during any "qualifying period of employ- 
ment" both the period of such leave and the 
payment in respect thereof shall be excluded from 
the calculation of average incentive payment 
earned. 

(d) Payment of any bonus or incentive in respect of 
"unrated work" shall be regarded as payment in 
respect of an incentive scheme for the purpose of 
paragraph (a) hereof. 

(e) In calculating the average incentive payments 
earned, all amounts paid in respect of overtime, 
shift work or penalty rates shall be excluded. 

(f) The additional payment as specified in paragraph 
(a) hereof shall not apply to an employee receiving 
pro rata payment in lieu of annual leave on 
termination of employment with less than twelve 
months' service in any twelve monthly qualifying 
period for annual leave except in the case where 
an employee with more than six months' services 
with an employer is terminated by the employer, 
other than for misconduct, or where an employee 
terminates during the year on account of personal 
illness, substantiated by a medical certificate or 
where an employee terminates on the day that the 
factory closes down for annual leave. 

(12) An out worker shall be paid for annual leave 
prescribed by this award which occurs during the period of 
his employment, such payment to be on a pro rata basis in 
proportion to the amount his aggregate earnings bear to the 
annual time rate earnings of an indoor employee doing 
similar work, payable on termination of employment or 
annually. Provided that such payment shall not exceed the 
total amount to which such indoor employees are entitled 
to annually. 

(13) The provisions of this clause shall not apply to casual 
employees. 

(14) Notwithstanding the provisions of this clause, an 
employer may depart from the provisions of this clause in 
accordance with an agreement reached pursuant to Clause 
34.—Enterprise Flexibility of this award. 

15.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within twenty four hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. Provided that where a female 
employee is regularly absent because of menstrual disorder 
it shall be sufficient for the employer to require the 
production of a medical certificate with respect to such 
absence no more than once in any twelve months. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a certificate 
from a registered medical practitioner that he/she was so 
confined. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
14—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 14.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the employees' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) An employee employed under any system of payment 
by results and entitled to sick leave under the provisions of 
this clause shall be paid at the time-work rate applicable to 
the classification in which he/she is employed. 

16.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two ordinary 
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day's work. Proof of such death shall be furnished by the 
employee to the satisfaction of the employer if he/she so 
requests. 

Provided that this clause shall have no operation while the 
period of entitlement to leave under it coincides with any 
other period of leave. 

For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the employee is legally separated but shall include a person 
who lives with the employee as a de facto wife or husband. 

17.—Long Service Leave. 
The Long Service Leave provisions published in Vol. 59 

of the Western Australian Industrial Gazette, at pages 1 to 
6 inclusive are hereby incorporated in and shall be deemed 
to be part of this award. 

18.—Wages. 
(A) The rates of pay in this Award have been broadbanded 

as an interim step towards the introduction of a new skills 
based classification structure. 

This interim broadbanding arrangement is a measure 
designed to assist the future effective implementation of 
skills based classification structures presently under devel- 
opment. The interim arramgements will provide a basis for 
employers, unions and employees, to examine and introduce 
work arrangements which eliminate impediments to multi- 
skilling and broadbanding the range of tasks which 
employees may be required to carry out. 

Subject to the provisions of Clause 26 of this Award, 
employees of the classifications set out in Clause 18 hereof 
shall be paid the weekly Award Rates set opposite those 
classifications hereunder and provided that the Award Rates 
as then applying shall have the further minimum rates 
adjustments prescribed hereunder added at the time pre- 
scribed hereunder. 

(B) Broadbanded Rates 
Wage Band Base Rate Supplementary Award Rates 
Number per week Payment per week 

per week 1st pay period 
commencing on 
or after 15/5/92 

299.50 
314.30 
322.00 
326.30 
334.00 
345.70 
358.30 
376.30 

325.40 
342.10 
353.40 
353.40 
364.60 
385.50 
417.20 
458.90 

The above Supplementary Payment column includes the 
following total minimum rates adjustments (MRA) and the 
difference between the base rate of the Federal Clothing 
Trades Award 1982 as at 15/5/92 and the result of 
subtracting the total MRA adjustments from the award rate 
effective on 15/5/92 in this Award. 

Wage 1st MRA 2nd MRA 3rd & Final Total MR/ 
Band per week per week MRA per week per week 

e* 
Number (15/5/91) 

t, 
(15/11/91) 

$ 
(15/5/92) 

1A 
4> 

4.90 7.30 
$ 

7.40 
3 

19.60 
IB 5.10 7.70 7.90 20.70 
2A 5.50 8.30 8.60 22.40 
2B 3.80 5.80 5.90 15.50 
3A 5.20 7.70 7.90 20.80 
3B 8.50 12.80 13.10 34.40 
4 12.70 19.10 19.60 51.40 
5 19.30 29.00 29.70 78.00 

(a) Order Tailoring for Males: 
The weekly wage for every description of work 

done in connection with the making and/or 
altering and/or repairing and/or work incidental 
thereto of all male outer garments of any 
description (including dressing gowns) cut and 

made to chart measure or cut and made to an 
individual measure and garments that are fitted on 
shall be as follows: 
No. Classification Wage 

Band 
No. 

1. Cutter, marking in and/or cutting 
out 5 

2. Trimmer marking in and/or cut- 
ting out linings or trimmings 3B 

3. Fitter up and/or shaper 3B 
4. Head of a table or bench of 

machines, in charge of four or 
more persons $10.00 above ap- 
propriate machinist rate $10.00 

5. Tailor or tailoress employed in 
making and/or altering coats by 
hand or by machine and who in 
the ordinary course of employ- 
ment is performing similar work 
to that ordinarily performed by an 
order tailor 4 

6. Coat maker engaged on three of 
any of the following operations: 
(a) Canvassing fore-parts by 

hand; 
(b) Basting-under and basting- 

out facings by hand; 
(c) Inserting pads, basting on 

under-collars and basting-in 
sleeves for try-on; 

(d) Hand felling top collars 
(e) Basting-in sleeves by hand 

and working sleeve heads 3B 
7. Employees employed making 

and/or altering by hand or by 
machine any part of a dress coat, 
tuxedo, frock coat, dinner jacket, 
or body coats of all descriptions 3B 

8. Coat table hand or coat machinist 2B 
9. Trouser table hand or trouser 

machinist 2A 
10. Vest table hand or vest machinist 2A 
11. Embosser, embroiderer, comelli 

employee 2B 
12. Presser pressing off and/or under- 

pressing 3 A 
13. Examiner examining for faults in 

construction 3B 
14. All others not herein classified 1A 

(b) Order Tailoring for Females 

The weekly wage for every description of work 
done in connection with order tailoring for 
females which includes the making and/or altering 
and/or repairing and/or work incidental thereto of 
tailored female outer garments cut and made to 
chart measure or cut and made to an individual 
measure and garments that are fitted on shall be 
as follows: 
No. Classification Wage 

Cutter, marking in and/or cutting 
out 5 
Trimmer marking in and/or cut- 
ting out linings or trimmings 3B 
Fitter up and/or shaper 3B 
Head of a table or a bench of 
machines, in charge of four or 
more persons $10.00 above ap- 
propriate machinist rate $10.00 
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Classification Classification 

19. Tailor or tailoress employed in 
making coats by hand or by 
machine and who in the ordinary 
course of employment is per- 
forming similar work to that 
ordinarily performed by an order 
tailor 4 

20. Coat maker engaged on three of 
any of the following operations: 

(a) Canvassing fore-parts by 
hand; 

(b) Basting-under and basting- 
out facings by hand; 

(c) Inserting pads, basting on 
under-collars and basting-in 
sleeves for try-on; 

(d) Hand felling top collars 
(e) Basting-in sleeves by hand 

and working sleeve heads 3B 
21. Coat table hand or coat machinist 2B 
22. Skirt maker and/or machinist 2A 
23. Outer leg wear maker and/or 

machinist 2A 
24. Embosser, embroiderer, comelli 

employee 2B 
25. Presser pressing off and/or under- 

pressing 3A 
26. Examiner examining for faults in 

construction 3B 
27. All others not herein classified 1A 

(c) Ready Made Clothing for Males 
The provisions contained in this group shall not 

apply to the making of cardigans, pullovers and 
knitted swimsuits in establishments of employers 
wherein the principal business of such employer 
consists of the knitting of materials and the 
making of garments so knitted. 

The weekly wage for every description of work 
done in connection with the making and/or 
altering and/or repairing and/or work incidental 
thereto of all male outer garments of any 
description (including dressing gowns) excepting 
those specified in Groups A and I shall be as 
follows: 
No. Classification Wage 

Cutter, laying up and/or marking 
in and/or using marker lay and/or 
cutting out 
Die cutter in cutting room 
Trimmer marking in and/or cut- 
ting out linings or trimmings 
Fitter up and/or shaper 
Head of a table or a bench of 
machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate 
Tailor or Tailoress 
Alteration or repair hand (tailor 
or tailoress) 
Alteration hand (other than tailor 
or tailoress) in retail establish- 
ment 
Coat table hand or coat machinist 
Trouser table hand or trouser 
machinist 
Vest table hand or vest machinist 

Presser pressing off and/or under 
pressing garments other than the 
garment which the employee is 
making 
Durable crease setters and/or 
sprayers 
Seam presser and/or seam opener 
by machine or by hand 
Canvas fuser and/or air operated 
fusing machine operator other 
than on a Hoffman type press 
Embosser, embroiderer, comelli 
employee 
Proofer 
Examiners, examining for faults 
in construction: 

(i) Tailor or Tailoress 
(ii) Others 

Brusher and folder 
Hand sewer of buttons, hooks 
eyes, press studs and the like 
Operator, electronic welding ma- 
chine 
Operator of press stud or rivetting 
machine 
Transporter operator, i.e. em- 
ployee operating console 
All others not herein classified 

(d) Order Dressmaking 

The weekly wage for every description of work 
done in connection with order dressmaking which 
includes the making and/or altering and/or repair- 
ing and/or adorning and/or work incidental thereto 
of all female outer garments of any description 
(including dressing gowns) cut and made to an 
individual measure and garments that are fitted on, 
other than such items of outer wearing apparel as 
are specified in Group B hereof, shall be as 
follows: 
No. Classification Wage 

Cutter, marking in and/or cutting 
out 
Head of a table or a bench of 
machines in charge of four or 
more persons $10.00 above ap- 
propriate machinist rate 
Table hand or machinist 
Presser operating Hoffman type 
press or hand iron more than 
3.63kg (8 lbs.) in weight (not 
counter-balanced 
Presses pressing off and/or un- 
derpressing—other 
Pleater making patterns and 
pleating by hand or by machine 
Pleater, rolling in by hand or 
machine and/or inserting pleat 
into pattern 
Embosser, embroiderer, comelli 
employee 
Fitter-on trying on to a customer 
unfinished or finished garments 
Hand sewers of buttons, hooks, 
eyes, press studs and the like 
All others not herein classified 

$10.00 
2B 



(e) Ready Made Dressmaking and Ready Made 
Tailoring for Females 

The provisions contained in this group shall not 
apply to the making of cardigans, pullovers and 
knitted swimsuits in establishments of employers 
wherein the principal business of such employer 
consists of the knitting of materials and the 
making of garments so knitted. 

The weekly wage for every description of work 
done in connection with the making and/or 
altering and/or repairing and/or adorning and/or 
work incidental thereto of all descriptions of ready 
made garments or outer wearing apparel for 
females excepting those specified in Groups B, D 
and I, which shall include tea, dressing or house 
gowns, blouses, fronts, collars, collarettes, cuffs 
and children's garments (other than those included 
in Group F shall be as follows: 

No. Classification Wage 

63. Cutter, marking in and/or cutting 
out 

64. Die cutter in cutting room 
65. Trimmer marking in and cutting 

out linings and/or trimmings 
66. Fitter up and/or shaper 
67. Head of a table or a bench of 

machines, in charge of four or 
more persons $7.30 above appro- 
priate machinist rate 

68. Tailor or Tailoress 
69. Table hand, finisher or machinist 

including the making garment of 
fronts, collars collarettes, cuffs or 
shoulder pads 

70. DELETED 
71. Embosser, Embroiderer, Comelli 

employee 
72. Alteration hand (other than tailor 

or tailoress) in retail establish- 
ment 

73. Presser pressing off and/or under- 
pressing operating Hoffman type 
press or hand iron more than 3.63 
kg (8 lbs.) in weight (not counter- 
balanced) 

74. Presser pressing off and/or under- 
pressing—other 

75. Seam presser and/or seam opener 
by machine or by hand 

76. Durable crease setter and/or 
sprayer 

77. Pleater making patterns and 
pleating by hand or by machine 

78. Pleater, rolling in by hand or by 
machine and/or inserting pleat 
into pattern 

79. Examiner examining for faults in 
construction 

80. Hand sewer of buttons, hooks, 
eyes, press studs and the like 

81. Operator, electronic welding ma- 
chine 

82. Operator of press stud or riveting 
machine 

83. Transport operator i.e., employee 
operating console 

84. All others not herein classified 

(f) Underclothing 

The provisions contained in this group shall not 
apply to establishments of employers wherein the 
principal business of such employers consists of 
the knitting of goods and making of garments 
from goods so knitted. 

The weekly wage for every description of work 
done in connection with the making and/or 
altering and/or repairing and/or adorning and/or 
work incidental thereto of all descriptions of 
underclothing for females which includes corsets, 
brassieres, nightgowns, pyjamas, pinafores, and 
aprons for females, and sunsuits, playsuits, and 
similar garments for children not exceeding eight 
years of age shall be as follows: 

No. Classification Wage 

85. Cutter, marking in and/or cutting 
out 4 

86. Die cutter in cutting room 4 
87. Head of a table or a bench of 

machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate $7.10 

88. Machinist 2A 
89. Adornment employee 2A 
90. Table hand and/or finisher 2A 
91. Presser and/or ironer operating 

Hoffman type press or hand iron 
more than 3.63kg (8 lbs.) in 
weight (not counter-balanced) 3A 

92. Presser and/or ironer—other 2A 
93. Transferor 2 A 
94. Examiner examining for faults in 

construction 2A 
95. Hand sewer of buttons, hooks, 

eyes, press studs and the like 2A 
96. Transporter operator i.e., em- 

ployee operating console 2A 
97. All others not herein classified 1A 

(g) Whitework 

The weekly wage for every description of work 
done in connection with the making and/or 
altering and/or repairing and/or adorning and/or 
work incidental thereto of all descriptions of 
whitework which shall include all descriptions of 
napery and/or sheets and/or pillow slips and/or 
pillow shams and/or diapers and/or handkerchiefs 
and/or towels and/or chenille bedspreads and/or 
mosquito nets and/or chenille bath mats, ironing 
board covers and, when made in clothing and 
whitework factories, toys and/or lamp shades 
and/or cot covers and/or blankets and/or bed- 
spreads, shall be as follows: 

No. Classification Wage 

Cutter, marking in and/or cutting 
out 
Die cutter in cutting room 
Head of a table or a bench of 
machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate 
Machinist and/or table hand 
Transferer and/or adornment em- 
ployee 
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Classification Classification 

103. Presser and/or ironer operating 
Hoffman type press or hand iron 
more than 3.63kg (8 lbs.) in 
weight (not counter-balanced) 3A 

104. Presser and/or ironer—other 2A 
105. Examiner 2A 
106. Dyer and/or bleacher (Chenille) 3A 
107. Vat attendant (Chenille) 2A 
108. Divider of material 2A 
109. All others not herein classified 1A 

(h) Collars, Shirts, Ties, Scarves and Pyjamas 
The weekly wage for every description of work 

done in connection with the making and/or 
altering and/or repairing and/or adorning and/or 
work incidental thereto of collars, ties, scarves, 
cuffs, shirts, shirt fronts, pyjamas for males, 
singlets or underpants (except knitted goods,) 
shall be as follows: 
No. Classification Wage 

110. Cutter, marking in and/or cutting 
out 4 

111. Die cutter in cutting room 4 
112. Head of a table or a bench of 

machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate $7.10 

113. Machinist and/or table hand and/ 
or adornment employee 2A 

114. Presser and/or ironer operating 
Hoffman type press or hand iron 
more than 3.63kg (8 lbs.) in 
weight (not counter-balanced) 3A 

115. Presser and/or ironer—other 2A 
116. Fuser 2A 
117. Examiner examining for faults in 

construction 2A 
118. Transporter operator i.e., em- 

ployee operating console 2A 
119. All others not herein classified 1A 

(i) Industrial Clothing 
The weekly wage for every description of work 

done in the making and/or work incidental thereto 
of industrial clothing for males and females which 
includes industrial uniforms overalls (excluding 
what are known in the trade as shaped garments) 
boOer suits, dust coats and industriad shorts, made 
from materials other than woollen or worsted shall 
be as follows: 
No. Classification Wage 

Cutter, marking in and/or cutting 
out 
Die cutter in cutting room 
Head of a table or a bench of 
machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate 
Machinist and/or table hand 
Presser and/or ironer operating 
Hofftnan type press or hand iron 
more than 3.63kg (8 lbs.) in 
weight (not counter-balanced) 
Presser and/or ironer—other 
Examiner 

127. Operator, electronic welding ma- 
chine IB 

128. Operator of press stud or riveting 
machine IB 

129. Transporter operator i.e., em- 
ployee operating console 2A 

130. All others not herein classified 1A 
(j) Headwear 

The weekly wage for every description of work 
done in connection with the making and/or 
altering and/or repairing and/or adorning and/or 
work incidental thereto of any kinds of hats, caps, 
bonnets, helmets, berets, or any other kind of 
headwear (except such hats as are made under the 
provision of the Felt Hatting Award 1977) shall 
be as follows: 
No. Classification Wage 

131. Cutter other than milliner 4 
132. Head of a table or a bench of 

machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate $7.10 

133. Hand blocker 4 
134. Machine blocker 3A 
135. Helmet maker 2B 
136. Cap maker 2B 
137. Machinist and/or table hand 2A 
138. Model milliner designing origi- 

nal models 3A 
139. Milliner 2A 
140. Presser and/or ironer operating 

Hoffman type press or hand iron 
more than 3.63kg (8 lbs.) in 
weight (not counter-balanced) 3A 

141. Presser and/or ironer—other 2A 
142. Operator, electronic welding ma- 

chine IB 
143. All others not herein classified 1A 

(k) Umbrellas 
The weekly wage for every description of work 

done in connection with the making and/or 
altering and/or repairing and/or work incidental 
thereto of any description of umbrellas, or 
parasols or the like shall be as follows: 
No. Classification Wage 

Gore cutter, marking in and/or 
cutting out 
Machinist 
Examiner 
Hand ironer 
Frame maker 
Umbrella assembler, including 
rib assembling, band fixing, top- 
ping, clipping in rolling, stud- 
ding, pulling up and fitting han- 
dles, angle joints, runners, 
notches, bells and spikes 
All others not herein classified 

(1) Fur Trade 
The weekly wage for every description of work 

done in connection with the making and/or 
altering and/or remodelling and/or repairing and/ 



or work incidental thereto of all types of garments 
or articles such as coats, jackets, capes, headwear, 
scarves, collars, cuffs, neckwear, muffs, rugs, 
mats and toys made in the establishment of a 
furrier from furred and/or haired and/or wooled 
skins shall be as follows: 
No. Classification Wage 

151. Cutter marking in and/or cutting 
out 5 

152. Head of a table or a bench of 
machines, in charge of four or 
more persons $7.10 above appro- 
priate machinist rate $7.10 

153. Nailer 3A 
154. Fur machinist 3A 
155. Machinist (other than on fur 

machine) and/or table hand 2B 
156. All others not herein classified 1A 

(m) Artificial Flowers and Brushed Silk Emblems 
The weekly wage for every description of work 

done in connection with the making and/or work 
incidental thereto of all types of artificial flowers 
and brushed silk emblems shall be as follows: 
No. Classification Wage 

157. Cutter and/or stamper 3A 
158. Dyer 3 A 
159. Shaper of petals by hand, with aid 

of curling iron and/or bowler and 
assembling the petals so shaped 2B 

160. Employee assembling and/or 
making and/or tying and/or 
pressing artificial flowers 2B 

161. Tiers and/or cutters and/or brush- 
ers of emblems 2B 

162. All others not herein classified 1A 
(C) Broadbanding Adjustment 

(1) Any overaward payment applicable at the date of 
the order of the Western Australian Industrial 
Relations Commission State Wage Decision 1989 
shall be reduced by the amount of difference 
between the broadbanded rate specified below and 
the weekly wage rate which applied immediately 
prior to that order for the classification concerned. 
Wage Band Broadbanded Rate 
Number Per Week as at 

14/3/91 
$ 

1A 288.00 
IB 300.70 
2A 310.10 
2B 316.90 
3A 322.60 
3B 329.50 
4 341.40 
5 355.40 

(2) The structural efficiency increases specified above 
shall be added to existing actual rates of pay/base 
rates of pay for time employees/payment by 
results employees respectively and shall not be 
absorbed into any overaward or bonus payment. 
1A 10.00 
IB 12.50 
2 A 12.50 
2B 12.50 
3 A 12.50 
3B 12.50 
4 15.00 
5 15.00 

(D) (Deleted) 

(E) Structural Efficiency 
In consideration of the wage increases resulting from the 

first structural efficiency adjustment payable employees are 
to perform a wider rate of duties including work which is 
incidental or peripheral to their main tasks or functions. 

In accordance with the Structural Efficiency Principle the 
parties agree to the: 

(a) acceptance of classification change and new job 
specifications: 

(b) performance of a wider range of duties, including 
work which is incidental or peripheral to the main 
tasks or functions; 

(c) preparedness of employees to undertake training 
associated with wider range of duties; 

(d) acceptance in principle that with due consultation 
between the relevant parties there will be no 
barriers to opportunity for advancement of em- 
ployees within the award structure or through 
access to training; 

(e) co-operation in the transition from the old struc- 
ture to the new structure in an orderly manner. 

The parties to this Award have agreed that the 
trialling and test procedures are to be conducted 
during October 1990. 

(F) Skill Based Classification Structure 
The new classification structure shall be trialled in 

companies, following agreement being reached between the 
parties. 

(G) Enterprise Flexibility—Working Patterns/Arrange- 
ments 

The parties to this Award have agreed to a procedure, 
consistent with the State Wage Case Decision, to provide 
for enterprise flexibility in working arrangements and 
patterns. 

Proposed enterprise flexibility in terms of work arrange- 
ments/patterns will be trialled in the same companies in 
which skill structures are to be trialled. 

For the purpose of testing, the following procedure will 
be established: 

(a) A committee shall identify matters to be subject 
to trial, to ensure that working patterns and 
arrangements enhance flexibility and the effi- 
ciency of the industry. Without limiting the 
opportunities for innovation, the identification of 
matters should include, but not be limited to pages 
9, 10 and 11 of the National Wage Case Decision, 
August 1989. 

(b) Examination of enterprise flexibility shall occur 
on a joint basis through Consultative Committees 
established pursuant to the TCP National Consul- 
tative Guidelines. 

(c) Before any changes to work arrangements or 
patterns are considered by the Consultative Com- 
mittee, the Union official, the whole workforce 
and the section of the workforce affected shall be 
advised that the changes are to be considered and 
of the date and time of the consultative committee 
meeting at which the matter will be subject to 
initial consideration. 

(d) Before any changes to work arrangements or 
patterns are proposed by the Consultative Com- 
mittee, the relevant union official, the whole 
workforce and the section of the workforce 
affected shall have the opportunity to examine the 
proposals and to express their views on the 
desirability of the proposed changes. These views 
shall be taken into account by the Consultative 
Committee before they finalise their proposal. 

(e) Where the consultative committee makes a pro- 
posal relating to work patterns/arrangements, the 
proposal shall be referred to senior management. 
Senior management shall consider the matter to 
the Union for consideration. 
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(f) No change to existing work patterns/arrangements 
shall be introduced unless:— 

(i) it is a change in relation to a matter which is 
subject to trial; 

(ii) a majority of the workforce affected by the 
proposed change has endorsed the proposal; 

(iii) senior management has endorsed the pro- 
posal; 

(iv) the union has endorsed the proposal. 
(v) All agreed changes to work patterns/arrange- 

ments shall be incorporated within a written 
Agreement, signed for an on behalf of the 
employer and the Union. 

(vi) Each agreement shall be subject to ratifica- 
tion by the W.A. Industrial Relations Com- 
mission. 

(H) Payments by Results 
The parties have agreed to jointly review and develop the 

Payment By Results clause. The review shall include, but 
not be confined to: 

(a) the establishment of an appropriate Payment By 
Results rate or rates, 

(b) a review of the extent to which the existing 
Payment By Results clause is consistent with the 
effective implementation of the structural effi- 
ciency principle, 

(c) any other matter the Commission determines is 
relevant. 

19.—Minimum Wage. 
(I) Notwithstanding the provisions of Clause 18.—Wages 

of this award, no adult male employee shall be paid less than 
$275.50 per week as ordinary rates of pay in respect of the 
ordinary hours of work prescribed by this award. 

(2) Where a minimum rate of pay as aforesaid is 
applicable to employees for work in ordinary hours the same 
rate shall be applicable to the calculation of overtime and 
all other penalty rates, payment during sick leave and annual 
leave and for all other purposes of this award. 

20.—Mixed Functions. 
(1) An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid die higher rate 
for the time so engaged but if engaged for more than half 
of one day the employee shall be paid the higher rate for the 
whole day. 

(2) Where an employee is engaged on duties carrying a 
higher rate than his ordinary classification the employer 
shall keep an accurate record of the time worked by such an 
employee on each class of work. In the absence of such a 
record the employee shall be entitled to the higher rate of 
pay for the whole day on which engaged on such higher 
duties. 

21.—Junior Employees. 
(1) All Groups of Percentage of weekly 

the Industry wage rate for Wage 
Band No. 2B 

16 years and under 50 
1672 years 55 
17 years 60 
1772 years 65 
18 years 69 
I872 years 72 
19 years 75 
1972 years 80 
20 years 85 

Provided that any Junior Employee: 
(a) With at least three years' and not more than four 

years' experience in the clothing trades industry, 
shall be paid not less than the percentage of the 
appropriate male or female rate for a 20 year old 
improver as the case may be. 

(b) After four years' experience in the clothing trades 
industry, shall be paid the appropriate rate for an 
adult male or female employee respectively in the 
classification in which he or she is employed. 

(c) On attaining 20 years of age, who has had more 
than two years' experience in the clothing trades 
industry, shall be paid the appropriate adult rate. 

(2) Limitation 
No female under the age of 18 years shall work on a 

Hoffman type manually operated press. 

22.—^Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravens thorpe 
Roeboume 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 
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(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3 per cent of the 
allowances prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 

as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

23.—Casual Employees. 
(1) An employer shall only engage a casual employee 

during one eight weeks period in any twelve month period 
and in accordance with subclause (4) below. 

(2) An employer may engage a casual employee for a 
specific period of time to replace a designated person where 
the period of engagement does not exceed thirteen weeks in 
aggregate in any twelve month period. The period of time 
for which the casual employee is engaged together with any 
other special conditions of employment shall be confirmed 
in writing at the time of the engagement. 

(3) An employer shall pay a casual employee one thirty 
eighth of the award wage for their classification plus thirty 
three and one third percent per hour. 

(4) With the exception of Clause 13.—Holidays, Clause 
14.—Annual Leave and Clause 15.—Absence Through 
Sickness, an employer shall apply all the provisions of this 
award to a casual employee, including the provisions of 
Clause 12.—Overtime and Clause 32.—Superannuation. 

(5) An employer shall not require a casual employee to 
attend for duty more than once in any one day. 

(6) The employment of a casual employee may be 
terminated by the employer or the casual employee by 
giving one hour's notice. 

24.—Payment by Results. 
(1) Commitment to Payment by Results 
Parties of this award are committed to the development 

of a payment by results system which is compatible with 
skills based classification and structure. 

(2) Operation of PBR Systems 
An employer may maintain, alter or institute a system of 

payments by results subject only to the provision and 
limitation set out in this clause. The existence and operation 
of a system of payment by results shall be subject to the 
consultative mechanisms specified in this clause and, where 
appropriate or necessary, to the provisions of Clause 
35.—Consultative Committees of this award. 

(3) Payment by Results Earnings 
(a) An employer shall pay an employee working 

under a payment by results system a minimum 
amount each week equal to the award wage 
appropriate to his or her wage band. 

(b) The employer shall pay the employee for each 
hour worked an amount not less than one 
thirty-eighth of the award wage appropriate to his 
or her wage band. 

(c) Where an employee does not work for 38 hours 
in any week, an employer shall pay the employee 
a pro rata amount of money according to the 
number of hours worked by the employee appro- 
priate to his or her wage band. 

(d) The employer shall calculate the minute pay rate 
for each standard time minute by dividing the total 
award wage for Skill Level IB by 2280 (ie. 
number of minutes in 38 hour working week). 

(e) An employer shall calculate the payment by 
results earnings of an employee by multiplying the 
minute pay rate by the excess of the standard time 
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produced over real time worked under payment by 
results. 

(f) An employer shall pay the employee his or her 
payment by results earnings calculated in accor- 
dance with paragraph (d) of this subclause in 
addition to the total award wage appropriate to his 
or her wage band. 

(g) Where an employee earns payment by results 
earnings for work performed in any day, such 
earnings shall be credited to the employee and 
shall not be reduced because the employee fails 
to earn payment by results earnings in any other 
day. 

(h) A junior employee employed pursuant to Clause 
21.—Junior Employees of this award, shall be 
deemed to be producing bonus minutes when they 
have produced that number of minutes in propor- 
tion to the ordinary daily adult number of minutes 
as their rate of pay is in proportion to the adult 
award wage. 

(i) An employer subject to the provisions of sub- 
clause (5) (IMPLEMENTATION, REVIEW 
AND ALTERATION OF A PAYMENT BY 
RESULTS SYSTEM) of this clause may fix or 
alter a time standard in respect of any garment or 
part of a garment, or any article or part of an 
article, provided such time standard is set consis- 
tent with the objective that 75% of employees 
(excluding trainees being new entrants to the 
clothing industry employed as trainees for up to 
three (3) months) in any given period earn at least 
20% more than the total award wage for Wage 
Band IB. 

This subclause shall not act in any way to 
impose a guarantee on the amount of an individual 
employee's payment by results earnings. 

(4) Time Standards 
An employer shall calculate the time standard allowed for 

the performance of work in accordance with the following: 
(a) An employer shall consult with the payment by 

results employees and union representative(s) 
prior to the finalisation of any time standard fixed 
in accordance with this clause and shall provide 
to the payment by results employees and the union 
representative(s) the basis upon which the pay- 
ment by results system is calculated, including 
appropriate allowances and the likely weekly 
earnings on such time standard. 

On application by the Secretary of the Union, 
the employer shall make available the basis of 
such a system. 

(b) The setting of a time standard shall take into 
account the nature and method of the work to be 
completed and the conditions under which it is 
performed, including appropriate allowances. 

(c) Time standards shall be set to provide the 
consistent and similar earnings by employees with 
similar training, instructions, skill, method and 
performance in a work area in an enterprise using 
a system of payment by results. 

(d) Once a time standard has been fixed in accordance 
with this clause, it shall not be altered except 
where any of the following circumstances occur. 

• There is a change in the manufacturing 
methods; 

• There is a change in the materials used; 
• There is a change in the machines or 

equipment used; 
• There is a change in the quality requirements; 
• To correct an agreed error in the existing time 

standard; 
• By agreement between the employer, the 

payment by results employees, and the union 
representative(s); 

• Any dispute concerning such decision shall 
be dealt with according to Clause 36.— 
Dispute Settlement Procedure of this award. 

(e) An employer shall clearly display a copy of the 
time standard for each payment by results opera- 
tion. The copy of the time standard shall be 
updated within 24 hours of any changes to the time 
standards. 

(f) Once a time standard has been fixed in accordance 
with this clause, it shall be recorded in a register 
and signed and dated by the employer and union 
representative(s). 

(g) The employer shall also display a conversion table 
to enable an employee to convert time standards 
to monetary amounts. 

(5) Implementation, Review and Alteration of a PBR 
System 

For the purpose of this clause, employees affected means 
a person or persons whose work load is directly affected in 
any way whatsoever by the implementation of a payment by 
results system. 

(a) The existence and operation of a system of 
payment by results shall be subject to the 
consultative mechanisms specified in this clause 
and where appropriate or necessary, to the 
provisions of Clause 35.—Consultative Commit- 
tees of this award. 

(b) An employer may, with the agreement of 75 per 
cent of the employees affected, operate a payment 
by results system for their employees. 

(c) The employer shall, every six months, table a 
summary of the results of payment by results 
system to allow the consultative committee and 
union representative(s) to assess whether the 
payment by results system meets the criteria of 
paragraph (h) of subclause (3) of this clause. 

(d) Every calendar year in the month of Februaiy, the 
employer shall, in consultation with the employ- 
ees whose work is directly involved in any way 
whatsoever, conduct a vote of such employees on 
whether the payment by results system will 
continue. If 75 per cent of such employees vote 
to discontinue the payment by results system, the 
employer shall do so. The outcome of this review 
shall be reported to the Secretary of the Union. 

(e) If, in accordance with the vote of employees 
whose work is directly involved in any way 
whatsoever, the payment by results system is 
discontinued, the employer may, after three 
months, in consultation with the consultative 
committee and the union representative(s) intro- 
duce a new payment by results system in 
accordance with the provisions of this subclause. 

(f) The consultative committee and the union may 
seek the assistance of an agreed independent 
expert on payment by results systems and the 
employer shall engage the expert chosen and pay 
all expenses associated with the engagement of 
the expert. 

(6) Training 
An employer implementing a payment by results system 

pursuant to this clause shall provide each employee with 
appropriate training to ensure that individual performance 
is the only variable distinguishing employees within a skill 
level set in Clause 18.—Wages of this award. 

(7) Work Records 
An employee shall complete work records in accordance 

with the employer's directions. Any wilful falsification of 
such records will be sufficient ground for instant dismissal 
of the employee concerned. Where necessary the employer 
shall make arrangements for collection of the work records 
without loss of time to the employee concerned. 
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(8) Dispute Settling 
Any dispute arising out of this clause shall be dealt with 

according to the provision of Clause 36.—Dispute Settle- 
ment Procedure of this award. 

25 A.—Outworkers. 
(1) For the purpose of this clause: 

"Employer" shall mean an employer bound by this 
Award. 

"Ordinaty working week" shall mean the hours and 
days occurring between midnight on Sunday night and 
midnight on Friday night under a contract of service. 

"Work" shall mean hand or machine manufacturing 
in the construction of an article or garment or part 
thereof being work performed other than in factory or 
workshop. 

(2) An Employer shall: 
(a) Not employ any person to perform work covered 

by this award under a contract of service outside 
the employer's workshop or factory unless that 
employer is a registered employer of outworkers, 
pursuant to Clause 25C.—Registration of Em- 
ployers For The Purposes of Clauses 25 A and 25B 
of this Award. 

(b) When desirous of employing outworkers make 
application for registration in accordance with 
Clause 25C.—Registration of Employers For The 
Purposes of Clauses 25A and 25B of this award 
to the Board of Reference. 

(c) Not employ a person to perform work covered by 
this clause outside a workshop or factory unless 
prior agreement in writing has been reached 
between that employer and the person as to 
whether that person is to be employed on a full 
time or part time basis and if on a part time basis, 
the agreed number of houre. Provided that nothing 
in this clause shall prevent the parties to any such 
agreement varying the same by consent from 
employment on a full time basis to employment 
on a part time basis or vice versa. Provided further 
that any such variation shall not take effect until 
the expiiy of at least three (3) days from the date 
of the agreement to that variation. 

(d) Not employ more than 10 outworkers at any one 
time. 

Provided that an employer may employ a 
specified greater number of outworkers with the 
consent of the Union or if, in the absence of that 
consent a Board of Reference in the exercise of its 
discretion grants permission to the employer to 
employ a specified greater number of outworkers. 

(e) Pay any outworkers employed at the rates pre- 
scribed by Clause 18.—Wages and Clause 21.— 
Junior Employees of this award (as appropriate) 
for the classification in which the outworker is 
engaged. 

Provided that working time allowed for work to 
be performed shall be fair and reasonable and that 
the time standards set for the work to be performed 
by outworkers will in every case be longer than 
the time standards that would be set for fie same 
work if done in the factory to include a reasonable 
component to cover time spent on ancillary tasks, 
such as bundling and unbundling, sorting, packing 
and the like. 

Provided further that in the event that the 
employer has no factory, a factory undertaking the 
same or comparable work shall be used for the 
purpose of setting the time standards. 

(f) Pay for outwork performed in the ordinary 
working week at the minute rate of: 

(i) 1/2280 of the weekly award for the classifica- 
tion in which the outworker is employed for 
the first 38 hours worth of work; 

(ii) The minute rate in subparagraph (f)(i) of 
subclause (2) above multiplied by 1.5 for the 
classification in which the outworker is 
employed, for each hour thereafter. 

(g) Pay for outwork performed or deemed to have 
been performed on a Saturday or Sunday or a 
public holiday, at the minute rate in subparagraph 
(f)(i) of subclause (2) above multiplied by 2 for 
the classification in which the outworker is 
employed. An outworker shall not be entitled to 
penalty payment for work performed on a Satur- 
day, Sunday or award holiday unless prior 
agreement with the employer for the performance 
of work on any such day(s) in accordance with 
subparagraph (m)(xii) of subclause (2) below. 

(h) Apply all the provisions of Clause 24.—Payment 
By Results of the award to outworkers working 
under any system of payment by results unless 
expressly excluded from such operation either in 
this clause or in Clause 24.—Payment By Results. 

(i) Provide sufficient work (that is 38 hours worth of 
work each week for full time outworkers and at 
least 20 hours worth of work each week for part 
time outworkers) in the ordinaiy working week 
where the outworker is ready, willing and able to 
perform such work. 

Provided that an outworker under any system 
of payment by results who is ready, willing and 
able to work: 

(i) on a full time basis (ie 38 hours or more) in 
the ordinary working week but receives, in 
any such week, less than 38 hours worth of 
work from the employer, shall be paid in 
accordance with the following formula: 
(aa) if the employee receives no work at all 

the weekly award rate for the classifica- 
tion in which the outworker is em- 
ployed. 

(bb) if the employee receives less than 38 
hours worth of work the weekly award 
rate for the classification in which the 
outworker is employed. 

(ii) on a part time basis (ie at least 20 hours) in 
the ordinary working week (for one or more 
employers) but receives in any such week, 
fewer hours worth of work than the number 
of hours for which the outworker was 
employed from any one such employer, shall 
be paid (by each employer) for the number 
of hours for which fie outworker was 
employed. Such payment to be so much of 
the weekly award rate as is proportionate to 
the number of hours the employee was 
employed to work in any ordinary working 
week. 

(iii) may be stood down by an employer without 
pay for up to ten (10) days but for no more 
than two (2) days in any four (4) consecutive 
working weeks where no work can be offered 
as a result of circumstances beyond the 
employer's control; proof of which shall lie 
wifi the employer. In such circumstances the 
employer shall keep a record of the name and 
address of the outworker stood down, the 
commencing date and duration of the stand 
down and the reason for the stand down. 

A copy of this record shall be given to the 
person doing the work and to the appropriate 
state branch of the Union within two (2) 
working days of the stand down, and fie 
employer's copy shall be available for in- 
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spection by a person duly authorised in 
accordance with Clause 28.—Right Of Entry 
of this Award, as if a record described in 
Clause 27.—Time and Wages Record of this 
Award. 

A review of the operation of this provision 
shall be conducted by the Western Australian 
Industrial Relations Commission either on its 
own motion or at the request of a party to this 
Award after 30 May 1991. 

(j) Not require any full time outworker to complete 
more than 38 hours worth of work, or any part 
time outworker to complete more hours worth of 
work than the number of hours for which the 
outworker was employed in any ordinary working 
week. 

(k) Subject to subparagraph (m) of subclause (2) 
below not require any outworker to perform work 
on a Saturday or a Sunday or any public holiday. 

(1) Pay the outworker for each public holiday 
prescribed by this Award an amount equal to 1/5 
of the applicable weekly Award rate for full time 
outworkers and on a proportionate basis for part 
time outworkers. 

(m) At the time of delivery of any work to an 
outworker provide full details of the following 
matters and shall keep true and correct records 
thereof in writing: 

(i) The name of the employer bound by this 
Award and the registration number of the 
employer. 

(ii) The address of the employer bound by this 
Award. 

(iii) The name of the person to whom the work 
is given. 

(iv) The address where the work is to be done. 
(v) The date of delivery of the work. 

(vi) The description of the garments or articles 
upon which work is to be done (eg skirts, 
dresses, jeans). 

(vii) A description of the nature of the work to be 
performed (eg overlocking). 

(viii) The number of garments or articles of each 
description being given out to the person. 

(ix) Full details of the appropriate time standard 
in accordance with subparagraph (e) of 
subclause (2) above which when considered 
with the minute rate set out in subparagraph 
(f) of subclause (2) above will enable the 
price to be paid for each garment or article 
to be calculated. 

(x) The number of working hours that will 
therefore be necessary to be worked to 
complete the said garments or articles; and 
accordingly. 

(xi) The number of days that will therefore be 
needed to perform the work with such 
calculation being undertaken (consistent with 
subparagraph (j) of subclause (2) above) on 
the basis of 7.6 hours worth of work being 
performed on each day; and 

(xii) The appropriate time and date for the work 
to be picked up firom the outworker. The 
pickup time and date shall be set on the basis 
that no work will need to be performed on 
any Saturday, Sunday or Award holiday 
which may occur between delivery and 
pickup unless there is prior agreement be- 
tween the employer and the outworker that 
work will be performed on any or all of such 
days. If there is such agreement the written 
record referred to in this subclause must 
specify the actual date of any Saturday, 
Sunday or Award holiday on which it has 
been agreed that work will be performed and 

the number of hours to be worked on any 
such day. In the absence of any specification 
as to the number of hours to be worked on 
Saturday, Sunday or Award holiday on which 
work has been authorized pursuant to this 
paragraph the outworker shall be deemed to 
have worked and shall be entitled to payment 
in respect of any such day at the rate specified 
in subparagraph (g) of subclause (2) above. 

(xiii) The total amount to be paid to 
the person calculated in accordance with 
subparagraphs (m)(viii), (m)(ix) and (m)(x) 
of subclause (2) above. 

Provided that a copy of this record shall be 
given to the person doing the work and the 
employer's copy shall be available for in- 
spection at the employer's premises by a 
person duly authorized in accordance with 
Clause 28.—Right of Entry of this Award as 
if it was a record described in Clause 
27.—Time and Wages Record of this Award. 

Provided always that if the time period 
between delivery and pickup (arrived at via 
calculations under subparagraph (m)(xi) of 
subclause (2) above) will necessarily include: 

* a Saturday; and/or 
* a Sunday; and/or 
* a public holiday(s) 

then the first agreed pickup date shall be reset 
(ie put back) to ensure, consistency with 
subparagraph (j) of subclause (2) above and 
given the number of days needed to do the 
work arrived at in subparagraphs (m)(xi) and 
(m)(xii) of subclause (2) above, that the 
employee will not be required to work on any 
of the days set out in this proviso that fall 
within the period set under subparagraph 
(m)(xi) of subclause (2) above, to complete 
the work delivered (the reset pickup date will 
be hereinafter referred to as "the second 
agreed pickup date"). 

Provided further that if an outworker who 
has work delivered to be performed in a time 
period that includes either a weekend day(s) 
of a public holiday(s) expressly agrees or 
simply elects to complete that work by the 
first agreed pickup date rather than by the 
second agreed pickup date then the employee 
will, for the purpose of payment, be deemed 
to have completed 7.6 hours (but no more) 
worth of the work on each of the weekend 
and/or public holiday days occurring in the 
period between delivery and pickup. 

(n) Pay annual leave to outworkers in accordance with 
the provisions of Clause 14.—Annual Leave of 
this Award. 

(o) Pay all wages due not later than two (2) working 
days following the end of the working week, at a 
time and by a method mutually agreed between 
the outworker and the employer. 

On or before the pay day, the employer shall 
provide to the outworker in writing, details of the 
wage payment to which the outworker is entitled, 
the amount of each deduction made therefrom and 
the net amount being paid to the outworker. 

(p) Except as otherwise provided in this Clause, apply 
to outworkers the terms and conditions of employ- 
ment provided by the Award excluding the 
following clauses: 

Clause 9 Hours of Work. 
10 Meal Interval. 
12 Overtime. 
11 Rest Period. 
7 Contract of Service. 

15 Absence Through Sickness. 



23 Casual Employees and Part-Time 
Employees. 

28 Right of Entry. 
27 Time and Wages Record. 
29 General Conditions. 

(q) Provide outworkers with all necessary materials, 
trimmings and sewing threads. 

(r) Cause all work to be delivered to and collected 
from an outworker free of charges. 

(3) Where a person has performed work for an Employer 
as an outworker such person may make claim for payment 
for such work by serving upon the Employer a statutory 
declaration specifying the identity of the person, the work 
performed, the date or dates on which such work was 
performed and the payment claimed therefore. Such Statu- 
tory Declaration, if served within six months of completion 
of that work, shall be accepted as proof of liability on the 
part of the Employer to pay the sum claimed unless that 
Employer against whom the claim is made is able to prove: 

(a) that the work for which the claim is made, was not 
in fact done; and/or 

(b) the payment claimed as due was not the correct 
payment for the work that was actually done. 

(4) In any proceedings commenced concerning work 
performed pursuant to this clause it lies upon any person 
alleging that the person performing such work was not an 
employee to prove that this was the case. 

(5) An employer bound by this Clause shall not, in any 
way, whether directly or indirectly be a party to or concerned 
in conduct that: 

(a) hinders, prevents or discourages the observance of 
this clause; or 

(b) causes or encourages or is likely to cause or 
encourage a breach of, or non-observance of, this 
clause. 

(6) Any dispute arising out of or concerning this Award 
relating to the employment of an outworker may be referred 
to the Western Australian Industrial Relations Commission. 

25B.—Contract Work. 
(1) Contract work may only be undertaken subject to the 

following conditions: 
(a) A Respondent to this Award may give out work 

to another respondent to this Award provided that 
where the respondent undertaking such work 
causes some or all of such work to be performed 
outside a factory or workshop, the respondent to 
whom work is given shall be a registered 
employer of outworkers pursuant to Clause 
25C.—Registration of Employers For The Pur- 
poses of Clauses 25A and 25B of this Award. 

(b) A respondent to this Award giving out work to 
other respondents to this Award shall on the last 
working day of May and the last working day of 
November each year file with the Industrial 
Registrar or Deputy Industrial Registrar in the 
State, a list of the respondents to whom work has 
been given in the preceding six month period and 
a copy of such list shall be forwarded to the 
Western Australian Clothing and Allied Trades' 
Industrial Union of Workers. 

(c) The Industrial Registrar or the Deputy Industrial 
Registrar in the Western Australian Industrial 
Relations Commission may allow an organization 
with a legitimate interest in the Clothing Manufac- 
turing Industry to peruse the list submitted in 
accordance with subparagraph (b) of subclause (1) 
above. 

(2) Respondents giving out work to a non-respondent 
where the non-respondent does not employ outworkers. 

(a) A Respondent to this Award may give out work 
to a non-respondent employer, to be carried out in 
the non-respondent employer's workshop or fac- 
tory. 

(b) A respondent giving out work pursuant to this 
subclause shall, on the following dates in each 
year file with the Industrial Registrar or the 
Deputy Industrial Registrar of the Western Aus- 
tralian Industrial Relations Commission, a list of 
the non-respondents to whom work has been given 
in each preceding three month period and a copy 
of such list shall be forwarded to the Western 
Australian Clothing and Allied Trades' Industrial 
Union of Workers. 

Last working day of February 
Last working day of May 
Last working day of August 
Last working day of November 

(c) The Industrial Registrar or the Deputy Industrial 
Registrar of the Western Australian Industrial 
Relations Commission may allow an organisation 
with a legitimate interest in the clothing manufac- 
turing industry to pemse the list submitted in 
accordance with subparagraph (b) of subclause (2) 
above. 

(3) Respondent contracting with a person who alone will 
perform work; Respondent giving out work to a non- 
respondent where the non-respondent employs others 
outside a factory or workshop. 

(a) For the purpose of this subclause "work" means 
hand or machine sewing in the construction of a 
garment or part thereof being work performed 
other than in a factory or workshop. 

For the purpose of this subclause "person" 
shall include both individuals and companies not 
respondent to this Award. 

(b) An Employer bound by this Award shall: 
(i) not contract with any person pursuant to this 

subclause unless that Employer is registered 
pursuant to Clause 25C.—Registration of 
Employers For The Purposes of Clauses 25A 
and 25B. 

(ii) when desirous of contracting with any person 
pursuant to this subclause make application 
for registration in accordance with Clause 
25C.—Registration of Employers For The 
Purposes of Clauses 25A and 25 B of this 
Award to the Board of Reference. 

(c) (i) An Employer bound by this Award contract- 
ing with a person who alone will perform 
work, shall contract to provide and shall 
provide terms and conditions no less favour- 
able than those prescribed by this Award for 
persons engaged under a contract of service 
pursuant to Clause 25A.—Outworkers of this 
Award. 

(ii) An Employer bound by this Award contract- 
ing with a person who alone will perform 
work shall make a record in writing of the 
following details: 
(aa) The name of the Employer bound by 

this Award and the registration number 
of the Employer. 

(bb) The address of the employer bound by 
this Award. 

(cc) The name of the person to whom the 
work is given. 

(dd) The address where the work is to be 
performed. 

(ee) The date of giving out the work, 
(ff) A description of the nature of the work 

to be performed (eg overlocking). 
(gg) A description of the garments or articles 

of each description being given out to 
the person. 

(hh) The number of garments or articles of 
each description being given out to the 
person. 
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(ii) The price to be paid for each garment or 
article. 

(ij) The working time allowed for the work 
to be done. 

(kl '• the total amount to be paid to the person 
calculated in accordance with subpara- 
graphs (c)(ii)(hh), (c)(ii)(ii) and 
(c)(ii)(jj) of subclause (3) above. 

(iii) A copy of this record shall be given to the 
person doing the work and the employer's 
copy shall be available for inspection by a 
person duly authorized in accordance with 
Clause 28.—Right of Entry of this Award, as 
if a record described in Clause 27.—Time 
and Wages Record of this Award. 

(d) (i) No Employer bound by this Award shall 
enter into any contract or aixangement with 
another person (hereinafter "the second 
person") concerning the performance of 
work pursuant to which contract or arrange- 
ment the second person will not persondly 
or alone perform the work unless the contract 
or arrangement is entered into on terms 
whereby any work to be performed by a 
person other than the second person is carried 
out pursuant to a written agreement made 
between the second person and the person 
who will actually perform the work, such 
written agreement to: 
(aa) specify those matters referred to in 

subparagraph (c)(ii) of subclause (3) 
above; and 

(bb) provide for wages and conditions no 
less favourable than provided by this 
Award for persons engaged under a 
contract of service pursuant to Clause 
25A.—Outworkers of this Award. 

(ii) Any Employer bound by this Award who 
enters a contract pursuant to subparagraph 
(c)(i) of subclause (3) above or pursuant to 
subparagraph (d)(i) of subclause (3) above 
shall notify the Industrial Registrar or his/her 
Deputy in this State and the State Branch of 
the Union, within seven days of the last 
working day of February, May, August and 
November of each year of the existence of 
such contract and the names and addresses of 
the persons who enter the contract. 

The Industrial Registrar or the Deputy 
Industrial Registrar in the Western Austra- 
lian Industrial Relations Commission may 
allow an organization with a legitimate 
interest in the Clothing Manufacturing Indus- 
try to peruse such records. 

(e) Where a person has performed work either 
directly for an Employer pursuant to paragraph (c) 
of subclause (3) above or for a second person 
(being work in respect of a contract or arrange- 
ment between the second person and an employer 
pursuant to subparagraph (d) of subclause (3) 
above, such person may make a claim for payment 
for such work by serving upon the relevant 
employer a statutory declaration specifying the 
identity of the person performing die work, the 
work performed the date or dates on which the 
work was performed and the payment claimed 
therefore. Such statutory declaration, if served 
within six months of completion of that work shall 
be accepted as proof of liability on the part of that 
Employer to pay the sum claimed unless that 
Employer against whom the claim is made is able 
to prove: 

(i) That the work was not in fact done; and/or 
(ii) The payment was not the correct payment 

due for the work that was actually done. 

(f) An employer bound by this Award shall not, in 
any way, whether directly or indirectly, be a party 
to or concerned in conduct that: 

(i) hinders, prevents or discourages the obser- 
vance of this clause; or 

(ii) causes or encourages or is likely to cause or 
encourage, a breach or non-observance of 
this clause. 

(4) Any dispute arising out of or concerning this Award 
relating to the performance of work by a person under this 
clause may be referred to the Western Australian Industrial 
Relations Commission. 

25C.—Registration of Employers for the Purposes of 
Clauses 25A and 25B. 

(1) (a) Except as prescribed in subclause (1) of Clause 
25B.—Contract Work an employer bound by this award 
having or proposing to have work performed away from his 
or her own business or workshop pursuant to Clause 
25 A.—Outworkers and Clause 25B.—Contract Work of this 
award shall make application for registration to the Western 
Australian Industrial Relations Commission. 

(b) The application shall be made in the form set down 
in Schedule A of this Award or in a form which is subject 
to endorsement by the Registrar of the Western Australian 
Industrial Relations Commission. 

(c) An employer making application for registration in 
accordance with (l)(a) and (b) hereof shall forward a copy 
of such application to the Western Australian Clothing and 
Allied Trades' Industrial Union of Workers on the same day 
as making such application to the Western Australian 
Industrial Relations Commission. 

(2) (a) If the Western Australian Clothing and Allied 
Trades' Industrial Union of Workers does not object to a 
registration sought pursuant to (1) hereof by way of written 
notification to the Registrar within 21 days then the 
Registrar shall record the registration of such employer for 
a term of 12 months and the relevant details shall be 
incorporated in Schedule B of this Award. 

(b) (i) If the Western Australian Clothing and Allied 
Trades' Industrial Union of Workers duly objects 
to the registration of an employer, such applica- 
tion for registration shall be referred for hearing 
by the Western Australian Industrial Relations 
Commission. 

(ii) The Western Australian Industrial Relations Com- 
mission may determine such application by either 
registering the employer or not registering the 
employer or by registering the employer on a 
conditional basis. 

(c) If a conditionally registered employer seeks to have 
any conditions of registration revoked and this is opposed 
by the Western Australian Clothing and Allied Trades' 
Industrial Union of Workers, then the issue shall be referred 
for hearing by the Western Australian Industrial Relations 
Commission. 

(d) If the Western Australian Clothing and Allied Trades' 
Industrial Union of Workers seeks to have the registration 
of any registered employer revoked and this is opposed by 
that registered employer then the issue shall be referred for 
hearing by the Western Australian Industrial Relations 
Commission. 

(3) Upon registration the employer will be given a 
registration number. 

(4) The Industrial Registrar or his/her Deputy shall 
maintain a record of Employers registered pursuant to 
Clause 25A.—Outworkers, Clause 25B.—Contract Work 
and Clause 25C.—Registration of Employers For The 
Purposes of Clauses 25A and 25B of this Award. 

(5) Upon registration and at yearly intervals thereafter 
such employer shall cause a notice to be placed in the public 
notices column of a metropolitan daily newspaper circulat- 
ing throughout the State in which the work is to be 
performed, notifying such registration. Such notice shall: 

(a) specify the identity of the Employer and the 
registration number; and 
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(b) specify where aE documents in the employers 
possession or custody containing the terms of any 
agreement or contract to perform work made in 
accordance with the provisions of this Award may 
be inspected by a person entitled under the Award 
to do so. 

(6) An employer may, by agreement in writing with the 
Secretary of the Union be exempted from the requirement 
to comply with the provisions of subclause (5) of this clause. 
A copy of any such agreement shall be forwarded forthwith 
by the Union to the Registrar. 

26.—Aged, Infirm or Slow Employees. 
(1) Any employee who by reason of old age, inability or 

infirmity is not capable of performing all the duties 
ordinarily required of his or her position may be paid at a 
rate less than the rate fixed in this award with the consent 
in writing of the union. 

(2) In the event of agreement not being reached the matter 
may be referred to the Board of Reference for determination. 

(3) After application has been made to the Board and 
pending the Board's decision the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

27.—Time and Wages Record. 
(1) The employer shall keep and enter up or cause to be 

kept and entered up records in the English language 
containing the following particulars— 

(a) The name and address given by each employee. 
(b) The classification of work performed. 
(c) The daily starting and finishing times (and 

overtime, if any) worked by each employee. 
(d) The wages (and overtime, if any) paid to each 

employee. 
(e) The date of birth of junior employees. 
(f) Where any employee is employed under any 

system of payment by results, the employer shall 
keep a correct record of the rates and of the class 
and number of articles or parts of articles on which 
work is done by such an employee each week. 

(2) Such records shall be open to inspection by a duly 
authorised representative of the union during ordinary 
working hours. 

28.—Right of Entry. 
(1) On notifying the employer or his representative a duly 

authorised representative of the union shall be permitted to 
interview an employee during the recognised meal period on 
the business premises of the employer at the place at which 
the meal is taken, but this permission shall not be exercised 
without the consent of the employer more than once in any 
one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, a duly 
authorised representative of the union, on notifying the 
employer or his representative, shall be permitted to enter 
the business premises of the employer to view the work, the 
subject of any such disagreement, but shall not interfere in 
any way with the carrying out of such work. 

29.—General Conditions. 
(1) Uniforms 
Where an employer requires an employee to wear a 

uniform he/she shall pay for its provision and cleaning. 
(2) Tools of Trade 
The employer shall provide all necessary tools for 

employees in each workshop or factoiy. 
Any tools lost due to neglect on the part of the employee 

shall be replaced by or paid for by the employee concerned. 
(3) Union Notices and Posting of Award. 
An employer shall allow a copy of this award and union 

notices, signed by the secretary of the union, to be posted 
in a place readily accessible to the employees and approved 
by the employer. 

30.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

31.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 
For the purposes of this clause: 

(a) An employee shall include a part-time employee 
but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 
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(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

32.—Superannuation. 
(1) Definitions: 

(a) "Approved Superannuation Fund" shall mean 
any Superannuation Fund which complies with 
the Australian Government's Operational Stan- 
dards for Occupational Superannuation. 

(b) "Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for purpose 
of District or Location Allowances or any other 
rate paid for all purposes of the award to which 
the employee is entitled for ordinary hours of 
work; provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or payment by way of 
bonuses which do not form part of the regular 
wage of an employee. 

(c) "Preferred fund" for the purposes of this Clause 
shall mean Westscheme. 
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(2) Employer Contributions: 

(a) Subject to this Clause, an employer shall contrib- 
ute 3% of ordinary time earnings per eligible 
employee into Westscheme or an exempted Fund 
as allowed by subclause (5) of this Clause. 

(b) Subject to the rules of the Approved Superannua- 
tion Fund, employer contributions shall be paid on 
a monthly basis for each week or service that the 
eligible employee completes with the employer. 

(c) (i) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in 
excess of 38 ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. 

(ii) No contributions shall be made in respect of 
annual leave paid out on termination or any 
other payments on terminations. 

(d) Employers shall be required to make contributions 
on behalf of every employee whose employment 
is regulated by this Award after the employee has 
completed four weeks' continuous service; pro- 
vided that such contributions shall then be 
calculated from date of engagement of the 
employee by the employer. 

(3) Fund Membership: 

Contributions in accordance with subclause (2)—^Em- 
ployer Contributions of this Clause shall be calculated by 
the employer on behalf of each employee from the date the 
employee commences employment, unless the employee 
fails to return a completed application to join the Fund and 
the employer has complied with the following: 

(a) the employer shall provide the employee with an 
application to join the Fund and documentation 
explaining the Fund within one week of employ- 
ment commencing. 

(b) If the employee fails to return to the employer a 
completed application to join the Fund within two 
weeks of receipt, the employer shall send to the 
employee by certified mail, a letter setting out 
relevant superannuation information, a "letter of 
denial" form as set out in subclause (6) of this 
Clause and an application to join the Fund. 

(c) Where the employee completes and returns the 
letter of denial, no contribution need be made on 
that employee's behalf. 

(d) Where the employee completes and returns nei- 
ther the application to join the Fund nor the letter 
of denial within one week of its postage by the 
employer, the employer shall advise both the 
Union and the Fund Administrator in writing of 
the employee's failure to return the completed 
form. 

(e) From two weeks following the employer's advice 
pursuant to paragraph (d) of this subclause should 
the employee not have returned the completed 
form to the employer, the employer, subject to (f) 
hereof, shall be under no obligation to make 
superannuation payments on behalf of that em- 
ployee. 

(f) Provided that if at any time an employee returns 
a signed application form, notwithstanding a 
previous failure to return such form or the return 
of a letter of denial, the employer shall make 
contributions on behalf of that employee from the 
date of return of the signed application form. 

(4) Part-time employees shall not be entitled to receive 
the employer contribution mentioned in subclause (2)— 
Employer Contributions of this clause unless they receive 
on average a minimum of $100.00 per week within any 
calendar month before taxation and other deductions. 

(5) Exemptions: 
Exemptions from the requirements of this Clause shall 

apply to an employer who (as at the date of this Order): 
(a) was contributing to an Approved Superannuation 

Fund in accordance with an order of an industrial 
tribunal; OR 

(b) was contributing to an Approved Superannuation 
Fund in accordance with an order or award of an 
industrial tribunal for a majority of employees and 
makes payment for employees covered by this 
Award in accordance with that order or award; OR 

(c) subject to written notification to the Union, was 
contributing to an Approved Superannuation Fund 
for employees covered by this Award where such 
payments are not made pursuant to an order of an 
industrial tribunal; OR 

(d) was not contributing to an Approved Superannua- 
tion Fund for employees covered by this Award; 
AND 

(i) written notice of the proposed alternative 
Approved Superannuation Fund is given to 
the Union; and 

(ii) contributions and benefits of the alternative 
Approved Superannuation Fund are no less 
than those provided by this Clause; and the 
Preferred Fund; and 

(iii) within one month of the notice prescribed in 
paragraph (a) being given, the Union has not 
challenged the suitability of the alternative 
Approved Superannuation Fund by notifying 
the Western Australian Industrial Relations 
Commission of a dispute. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

To (employer) 
I have received an application for membership of a 

non-contributory Superannuation Fund and understand: 
(a) that should I sign such form you will make 

contributions on my behalf; and 
(b) that I am not required to make contributions 

of my own; and 
(c) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not which to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date) 

33.—Traineeships. 
(1) Scope 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee as defined in subclause 
(2) hereof. 

(2) Definitions 
For the purposes of this Clause— 

"The "Australian Traineeship System" means a 
structured system of on the job training with an 
employer and off the job training in a Tfechnical and 
Further Education College or other training provider 
approved by the State Management Committee. 
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"Trainee" means an employee engaged under the 
terms of this Award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAPE) and the relevant Federal and State 
Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial Training Act 1975 or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the State Management 
Committee has the same representative structure and 
decision making processes as that Committee. 

(3) Objective 
(a) The object of this Clause is to provide the form 

and substance of the conditions of employment, 
including the rates of pay applicable to persons 
engaged under the Australian Traineeship System 
(ATS) and who, being a trainee under that system, 
is covered by this Award. 

(b) An objective of the Australian Traineeship System 
is to provide employment and training opportuni- 
ties for young people so as to enhance their skill 
levels and future employment prospects. 

(4) Conditions of Employment 
(a) A traineeship shall be entered into by means of 

written agreement in a form approved by the State 
Management Committee and registered in accor- 
dance with the provision of the Industrial and 
Commercial Training Act 1975. 

(b) A trainee shall not be engaged on a part-time or 
casual basis. 

(c) The Traineeship Scheme shall be for a minimum 
period of 12 months provided that the trainee shall 
be subject to a probationary period of one month 
which may be reduced at the discretion of the 
employer. 

(d) The following clauses of this Award shall not 
apply to trainees: 

Clause 20.—Mixed Functions 
Clause 23.—Casual Employees and Part- 
Time Employees 
Clause 31.—Maternity Leave 

(5) Duties and Responsibilities 
(a) A trainee shall participate in the approved on the 

job training scheme and attend the approved off 
the job training as prescribed in die training 
system. 

(b) An employer shall release a trainee from work to 
attend the prescribed off the job training course 
and shall provide the on the job training approved 
by the State Management Committee. 

(c) The employer shall provide the level of supervi- 
sion in accordance with the approved training 
scheme during the traineeship period. 

(d) (i) The overall Traineeship Scheme will be 
monitored by officers of the Department of 
Employment and Training. 

(ii) An accredited representative of the Union 
shall have access during ordinary working 
hours to inspect the relevant training records 
and work books and subject to the approval 
of the employer, which shall not be unreason- 

ably withheld, may interview a trainee with 
respect to his/her progress in the Scheme. 

(e) An employer shall not, as a consequence of 
engaging a trainee pursuant to the provisions of 
this clause, terminate or otherwise prejudice the 
employment of any full-time employee of that 
employer. 

(f) An employer shall not engage a trainee to occupy 
and perform the duties of any vacant full-time 
position that, if it were not for the vacancy, would 
normally be occupied by an adult employee. 

(6) Overtime and Shift Work 
Overtime and shift work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
relevant penalties and allowances of the Award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work alone. 

(7) Wage Rates 
The weekly wages payable to a trainee shall be 

determined by multiplying the appropriate rate of pay 
prescribed in this Award by 39 which represents actual 
weeks spent on the job and dividing the sum by 52 to provide 
a weekly wage. 

34.—Enterprise Flexibility. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency, productivity 
and international competitiveness of the Clothing Industry 
and to enhance the career opportunities, quality of working 
life and job security of employees in the industry. 

(2) An employer, employees and the Union may develop 
an enterprise flexibility agreement in accordance with the 
provisions of this clause or such other procedures that are 
agreed upon in writing between the employer and the 
Secretary of the Union. The agreement shall, to the extent 
of any inconsistency take precedence over any provisions of 
this award. 

(3) At each work place in the Clothing Industry seeking 
to develop an enterprise flexibility agreement an employer, 
the employees and the Union shdl establish a consultative 
committee and other procedures that are agreed in writing 
between the employer and the Secretary of the Union. 

(4) The basis for the work of the consultative committee 
shall be to consider matters raised by committee members 
which impact on employees and/or which contribute to the 
improved operation and efficiency of the enterprise as 
outlined in subclause (1) of this clause. 

(5) The matters raised for inclusion in an enterprise 
flexibility agreement may amongst other things involve— 

• spread of hours 
• shift work 
® job redesign and work organisation 
• work related child care 
• vocational training 
® English language training 
• foundation education training 
e arrangement of leave 
• operation of payment by results systems 
• occupational health and safety 
• leave for special purposes 
• parental leave 
• job sharing 

(6) The matters raised for inclusion in an enterprise 
flexibility agreement and the enterprise flexibility agree- 
ment itself shall be subject to the following requirements: 

(a) the changes sought shall not effect provisions 
reflecting State standards. 

(b) the majority of employees affected by the change 
must genuinely agree to the change. 

(c) no employee shall lose income as a result of the 
change. 

(d) the Union must be a party to the agreement 
(e) any agreement shall be subject to approval by the 

Western Australian Industrial Relations Commis- 



sion and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency. 

(7) An enterprise flexibility agreement shall not act to— 
• reduce the award rate in accordance with Clause 

18.—Wages of this award. 
• increase the ordinary hours of work in any roster 

system beyond an average of 38 hours per week. 
• reduce the quantum of meal money contained in 

clause 12.—-Overtime of this award. 
• reduce the number or duration of rest periods 

contained in Clause 11.—Rest Period of this 
award. 

• reduce the quantum of period of notice in 
accordance with Clause 7.—Contract of Service 
of this award. 

• reduce the quantum of annual leave and annual 
leave loading in accordance with Clause 14.— 
Annual Leave of this award. 

• reduce the quantum of sick leave entitlement in 
accordance with Clause 15.—Absence Through 
Sickness of this award. 

• reduce the quantum of holidays in accordance 
with Clause 13.—Holidays of this award. 

© reduce the quantum of bereavement leave in 
accordance with Clause 16.—Bereavement Leave 
of this award. 

© reduce the quantum of unpaid leave in accordance 
with Clause 31.—Maternity Leave of this award. 

• reduce the quantum of superannuation contribu- 
tions in accordance with Clause 32.—Superannu- 
ation of this award. 

(8) An agreement reached in accordance with this clause 
shall be for a fixed term and shall lapse at the conclusion 
of that term. If the consultative committee wishes to renew 
the agreement it shall do so in accordance with the 
procedures contained in subclause (2) of this clause. 

(9) Any dispute arising in relation to the implementation 
of this clause shall be subject to the dispute settlement 
procedure set out in Clause 36.—Settlement Procedure of 
this award. 

35.—Consultative Committees. 
(1) Composition 

(a) A consultative committee shall include— 
© at least 50% union/employee representatives; 

and 
© at least one senior management representa- 

tive. 
(b) Management and the Union and employees will 

jointly determine the size of the committee, except 
that there will be no fewer than four members. The 
maximum number of representatives on any 
committee will be ten. 

(c) The election/appointment of management repre- 
sentatives will be determined by management and 
the election of union/employee representatives 
will be determined by the Union. Where there is 
a union delegate they must be a Union/employee 
representative. 

(d) In the determination of union/employee represen- 
tatives on the committee, consideration shall be 
given to— 

• the make up of the work force—in particular 
the proportion of women, migrants and 
juniors; 

• the size of the work force; 
• the number of distinct operations at the work 

place; 
• shift arrangements; 
• the corporate structure; 
• the existing consultative mechanisms. 

(e) Where an enterprise is comprised of a number of 
sites of distinct work places, the number of 
committees to be established shall be determined 
jointly by management and the Union, depending 
on the size and operations of the enterprise and its 
separate components. Should more than one 
committee be established, a peak committee shall 
be established to ensure a co-ordinated approach. 

(f) The committee once established, may invite 
persons to attend specific meetings. 

(g) An official of the Union shall have a right to be 
present and participate in the deliberations of the 
committee. 

(2) Term of Office 
(a) Members elected or appointed to the Committee 

shall hold office for a period of twelve months, 
and will be required to be re-elected or re- 
appointed each subsequent year. It is the responsi- 
bility of each Committee member to attend 
meetings on a regular basis and to represent the 
views and opinions of those people he or she 
represents. 

(b) If a member of the committee ceases employment 
with the enterprise, or resigns from the committee, 
a new election or appointment shall be made in 
accordance with subclause (l)(c) herein. 

(3) Terms of Reference 
The following matters shall form the basis for the work 

of the committees. Each committee will seek to reach 
agreement on the matters set out below and make 
recommendations to senior management who will take into 
account the views and the deliberations of the committee 
prior to making its final decisions: 

(a) To implement the restructured award in the work 
place. 

(b) To review the implications and/or impact on the 
enterprise of major external influences, including 
the Australian Government Textile, Clothing and 
Footwear Industries Development Plan. 

(c) To consider the introduction of new or revised 
work methods/work arrangements. 

(d) To give consideration to the impact of technolog- 
ical change and other significant changes in the 
organisation or work place, with regard to— 

• number of employees, job specifications and 
current skills base; and 

• acquisition of new skills and additional 
training requirements. 

(e) To develop a framework for skills development 
and provision of training in the work place, 
including English language training and the 
provision of foundation education. 

(f) To assess proposed changes in product or product 
orientation for possible impact on work method/ 
work arrangements, employment and skill re- 
quirements. 

(g) To give consideration to equal employment 
opportunity principles and programs in the context 
of award restructuring in the work place. 

(h) To consider the establishment of work based child 
care, and in particular, the Australian Government 
Work Based Child Care Program. 

(i) To consider other matter raised by consultative 
committee members which impact on employees 
or which contribute to the improved operation and 
efficiency of the enterprise. 

(4) Procedural Guidelines 
(a) Chairperson 

A chairperson shall be elected by the committee 
from within the committee and shall alternate each 
meeting between management and union/em- 
ployee representatives. 
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(b) Secretary 
A secretary shall be appointed for the purposes 

of recording minutes, preparation and distribution 
of agendas and other administrative duties. The 
administrative requirements of this position shall 
be provided by the employer. The person ap- 
pointed to this position shall not be a member of 
the committee. 

(c) Agenda 
All members of the committee shall have a right 

and a responsibility to submit agenda items. The 
agenda minutes and any relevant background 
documentation shall be circulated one week prior 
to the meetings. 

(d) Preparation 
Reasonable time in working hours shall be 

provided to Union/employee representatives for 
the purpose of preparing for the meeting. Union/ 
employee representatives and an official of the 
Union may, at a time convenient to the employer, 
during working hours, hold meetings with the 
work force or part of the work force prior to 
meetings of the committee. 

(e) Meetings 
The committee shall meet as least every two 

months unless the committee determines that it 
shall meet on a more frequent basis. 

The meetings of the committee shall be held at 
a place and time convenient to management, but 
shall be held during normal working hours. 
Attendance at committee meetings shall be treated 
as and paid for time worked. 

A reasonable time limit shall be placed on the 
length of meetings. Enough time shall be provided 
to adequately deal with the agenda items. Meet- 
ings shall operate on a consensus basis. 

(f) Minutes 
The Secretary shall minute the proceedings of 

each meeting of the committee. The minutes shall 
be circulated to each member of the committee 
within one week of the meeting, verified by 
committee members prior to the next meeting, and 
signed by the Chairperson at the next of the 
committee as a true and correct record of the 
proceedings of the committee. 

(g) Future Meetings 
The date of the next meeting of the committee 

shall be set at the close of the previous meeting. 
(h) Confidentiality 

All members of the consultative committee and 
the Secretaiy of the committee shall accept that, 
whilst the spirit of genuine consultation is to be 
paramount, at no time shall the committee have 
placed before it any matter, the confidentiality of 
which is in the company's best interests, or where 
confidentiality has been specifically agreed with 
a third party. 

(i) Management Response 
Senior management must formally respond to 

the committee's recommendations. Normally this 
will take place prior to the next meeting of the 
committee. 

(5) Feedback 
(a) The minutes of the meetings of the committee 

shall be kept by the Secretary and shall be 
available upon request to any employee or any 
other person approved by the committee. As a 
matter of course, minutes shall be forwarded to the 
state secretary of the Union. 

(b) Minutes of the committee shall be posted on the 
notice boards after ratification by the meeting. 

(c) Reasonable time in working hours shall be 
provided to Union/employee representatives for 
the purpose of reporting back on items raised and 

agreements reached at the meeting. Union/em- 
ployee representatives may, at a time convenient 
to the employer, during working hours, hold 
meetings with the work force or part of the work 
force following meetings of the committee. 

(6) Training 
All members of the committee shall be entitled to training 

in meeting procedures and relevant related skills required to 
ensure that they axe in a position to represent their 
constituents and play an active role in the operation of the 
committee. The nature, time and extent of training provided 
shall be determined between management and the Union. 

(7) Evaluation 
A review of these procedures shall be conducted at the 

end of each twelve months operation. 
(8) Procedures to be Adopted in Developing an Enterprise 

Flexibility Agreement 
The procedures to be followed in developing an enterprise 

flexibility agreement are as follows: 
(a) Step One 

The party raising a measure or measures for 
consideration shall place the matter on the agenda 
of a forthcoming meeting of the consultative 
committee. 

(b) Step Two 
The party raising the measure or measures for 

consideration shall outline the proposal at a 
meeting of the consultative committee and the 
outline shall be recorded in the minutes of the 
meeting. The party receiving the proposal shall 
not be required to respond to the proposal at that 
meeting. 

At the same time a written outline of the 
proposal shall be forwarded to the secretary of the 
Union. 

(c) Step Three 
The consultative committee shall post the 

proposal on the notice boards. They shaU en- 
deavour to express the proposal in a manner that 
enables the proposal to be understood by the work 
force. In particular, where there are a number of 
non-English speaking employees the consultative 
committee shall consider having the proposal 
translated into the main languages spoken in the 
work place so that all employees fully understand 
the proposal. 

(d) Step Four 
The Union/employee consultative committee 

representatives shall be granted one day's leave 
with pay to attend a briefing session conducted by 
the Union to equip them to negotiate each 
enterprise flexibility agreement with the em- 
ployer. Where an employee has used their full 
entitlement to Trade Union Training Leave in 
accordance with Clause 36.—Trade Union Train- 
ing Leave of this award, the one day's leave shall 
be in addition to their entitlement. 

(e) Step Five 
The Union/employee consultative committee 

representatives and the relevant official of the 
Union shall consult with the whole of the work 
force and the section of the work force affected by 
the proposal. An employer shall grant the whole 
of the work force one hour's leave with pay to 
attend a meeting conducted by the Union/em- 
ployee representatives and the relevant official of 
the Union for the purpose of consultation. In the 
case of a work place where there are a large 
number of non-English speaking employees the 
employer shall favourably consider a request from 
the Union/employee consultative committee rep- 
resentatives or the relevant official of the Union 
for the engagement of interpreter/s to assist in the 
meeting so that the non-English speaking employ- 
ees fully understand the proposal. In such case, 



reasonable time to conduct the meeting will be 
longer than in the case where an interpreter/s is not 
used. 

(f) Step Six 
The consultative committee shall then consider 

the proposal and views of the work force and 
attempt to reach an enterprise flexibility agree- 
ment. As necessary, the Union/employee consul- 
tative committee representatives will refer the 
draft to the committee for comment. 

(g) Step Seven 
If the consultative committee reaches agree- 

ment it shall record the agreement in writing and 
forward it to the secretary of the Union, who shall 
arrange with the employer to jointly conduct a 
vote of the work force affected. 

(h) Step Eight 
In the case of a proposal which does not affect 

the provisions of the award, if a majority of the 
work force affected are in favour of die proposal, 
the proposal shall be forwarded as a recommenda- 
tion to senior management. 

(i) Step Nine 
If the recommendation is accepted then senior 

management shall refer the proposed agreement in 
writing to the secretary of die Union for approval 
or otherwise. The Union shall not unreasonably 
withhold agreement 

(j) Step Tfen 
If the proposed agreement in writing is ap- 

proved by the secretary of the Union then it shall 
be signed by senior management and the secretary 
of the Union. 

(k) Step Eleven 
The agreement shall then be submitted to the 

Western Australian Industrial Relations Commis- 
sion for approval and if approved shall take 
precedence over any provision of this award to the 
extent of any inconsistency. 

36.—Dispute Setdement Procedure. 
Where a dispute arises the following steps shall be taken: 

Step One 
As soon as practicable after the issue or claim has 

arisen, it shall be considered joindy by the appropriate 
supervisor, the employee or the employees concerned 
and the Union representative who shall attempt to setde 
the dispute. 
Step Two 

If the dispute is not resolved the issue or claim shall 
be considered joindy by the appropriate senior manage- 
ment representative in conjunction with the Union 
representative who shall attempt to setde the dispute. 
Step Three 

If the dispute is not resolved the issue or claim shall 
be considered joindy by the employer and an official 
of the Union who shall attempt to setde the dispute. 
Step Four 

If the dispute is not resolved the dispute may then 
be notified to the Western Australian Industrial 
Relations Commission. The parties may request that 
the matter be dealt with in accordance with Clause 
30.—Boards of Reference of this award or by a member 
of the Commission who shall resolve the dispute by 
conciliation or arbitration. 

37.—Trade Union Training Leave. 
(1) Subject to subclause (2) hereof, a Union delegate or 

elected work place representative shall, upon application in 
writing, be granted up to five days' leave with pay each 
calendar year non-cumuladve to attend courses conducted 
or approved by the Australian Trade Union Training 
Authority which are designed to promote good industrial 
relations and industrial efficiency within industry. 

This notice to the respondent employer must include 
details of the type, content and duration of the course to be 
attended. 

(2) Employers may approve leave in accordance with the 
clause subject to the following limitations: 

(a) where the employer employs up to and including 
49 employees in a work place, 5 union delegates 
or elected work place representatives may be 
granted 5 days leave per calendar year; 

(b) where the employer employs between 50 and 150 
employees inclusive in a work place, 10 union 
delegates or elected work place representatives 
may be granted 5 days leave per calendar year; 

(c) provided the numbers contained in this clause may 
be varied by mutual agreement between the Union 
and the employer. 

(3) The granting of such leave shall be subject to the 
employee or the Union giving not less than one calendar 
month's notice of the intention to attend such course or such 
lesser period as may be agreed between the employer. Union 
and employee concerned. 

Provided that the taking of such leave shall be arranged 
so as to minimise any adverse effect on the respondent 
employers operations. 

(4) Leave of absence granted pursuant to this clause shall 
count as service for all purposes. 

(5) Each employee on leave approved in accordance with 
this clause shall be paid all ordinary time earnings which 
normally become due and payable during the period of the 
leave, such wages to be calculated in accordance with 
Clause 18.—Wages of this award. 

(6) All expenses (such as travel, accommodation and 
meals) associated with or incurred by the employee 
attending a training course during leave approved pursuant 
to this clause shall be the responsibility of the employee or 
the Union unless otherwise agreed between the employer, 
the Union and the employee concerned. 

(7) Should an employee granted leave pursuant to this 
clause fail to attend the nominated course, the employer 
shall be notified by the Union as soon as practicable, and 
no payment is to be made by the employer in respect of leave 
for the employee concerned. 

(8) In the event that a scheduled rostered day off resulting 
from a work arrangement established in accordance with 
Clause 11.—Rest Period of this award falls within a period 
of leave approved pursuant to this clause, no alternative shall 
be substituted in lieu. 

(9) Employees granted leave pursuant to this clause shall 
inform their employer after the completion of the course of 
the nature of the course and their observations on it. 

Dated at Perth this 15th day of June, 1973. 

Schedule of Respondents. 
Fullin Tailoring Company 
Regalia Craft 
Pina Creations 
Annabelle Bridal Fashions 
Wilsons Silk Fair Pty. Ltd. 
Sinikka 
Thompsons Frock Shop 
Harman Holdings Pty. Ltd. 
Bowman Agencies of 98 Trafalgar Road, East Perth 6004 
Peerless Holdings Pty Ltd trading as West Suits of 7 

Smart Street, Mandurah 6210 and Unit 2,1 Crompton Street, 
Rockingham 6168 

Roman Garments of Unit 9, 93 Hector Street, Osbome 
Park 6017 

Million Dollar Clothing Company of 7 Walcha Street, 
Mullaloo 6025 

Cut It Out 870 Hay Street, Perth WA 6000 
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Daneechi Activewear Pty Ltd 30 Rokeby Road, Subiaco 
WA 6008 

David T. Sportswear Unit 2, 56 McDonald Street, 
Osbome Park WA 6017 

Don Sinclair Agencies Pty Ltd 9 Queen Street, Perth WA 
6000 

Ramm Clothing Co. 7 Great Northern Highway, Midland 
WA 6056 

Dresser Holdings Pty Ltd T/A Ipso Facto Clothing 14 
Howlett Street, North Perth WA 6006 

lost Enterprises Pty Ltd T/A Logo Australia 20 Stirling 
Street, Perth WA 6000 

Santosha Surfboards Pty Ltd 13 Collingwood Street, 
Osbome Park WA 6017 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 82 Beaufort Street, Perth WA 
6000 

Schedule A. 
CLOTHING TRADES AWARD 1973. 

APPLICATION FOR REGISTRATION 
To the Registrar 
Western Australian 

Industrial Relations Commission 
Supply House 
815-823 Hay Street 
PERTH WA 6000 
Pursuant to Clause 25C of the above award, application 

is hereby made for the registration of  
(Insert full title of applicant employer) 

of  
(address of factory/workshop) 

Insert address where the written record of the terms under 
which contract work and/or outwork are held if different to 
above: 

Grounds in support of this application are: 
 ) 

Date of application Signature by or on behalf 
of applicant for registration 

Position/title of person signing 
cc. The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers, Room 103, 1st Floor 
82 Beaufort Street PERTH WA 6000: For informa- 
tion; and with any objection to be notified in writing 
to the Registrar and the Applicant within 21 days of 
the date of application 

Result 

Schedule B. 
Schedule of respondent employers registered pursuant to 

Clause 25C of the Award: 

Regist- Employer Address Unconditional Tferm Of 
ration Registration Registration 

Number (from / to) 

73 W.A.IG. 

RAILWAYS CLASSIRCATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. R 5 of 1992. 

RAILWAYS CLASSIFICATION BOARD 
COMMISSIONER C.B. PARKS. 

MR F. MUNYARD. 
MR A. THOMPSON. 

28 January 1993. 
Order. 

HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D. Detez on behalf of the Respondent, and by 
consent, the Railways Classification Board, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Railway Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from 1 July 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner, 

Chairman of the Board. 

Schedule. 
1. Clause 54.—Away from Home and Meal Allowances: 

A. Delete subclause (1) of this clause and insert in 
lieu thereof— 
(1) (a) Allowances to meet travelling expenses 

of officers where an overnight stay at a 
hotel or motel is involved will be paid: 

ABC 
All Officers Officers 

Officers with Without 
for Dependants Dependants 

42 days after after 
42 days 42 days 

per day per day per day 
$ $ $ 

Western Australia— 
Suburban Area 118.70 59.35 39.55 
South of 26" Latitude 93.20 46.60 31.05 

Interstate— 
Capital City 
Sydney 171.40 85.70 57.15 
Melbourne 170.90 85.45 56.95 
Other Capitals 148.90 74.45 49.65 

Interstate— 
Other than Capital City 93.20 46.60 31.05 

(b) Where accommodation other than at a 
hotel or motel is obtained: 

S 
South of 26° Latitude 44.35 
Interstate 56.10 

(c) To calculate reimbursement under 
(l)(a) and (b) of this clause for a part of 
a day the following will apply: 

Breakfast 10% 
Lunch 15% 
Dinner 25% 
Bed 50% 
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Provided that in the case of the 
proportions for meals on departure and 
arrival: 

(i) the circumstances of the trip were 
such that the officer could not 
reasonably be expected to have the 
meal at the officer's home or 
lodging before departure or after 
arrival; and 

(ii) the officer's certification that each 
meal claimed was actually pur- 
chased. 

(d) Where an officer is required by the 
Commission to attend a course, confer- 
ence, etc and this involves an overnight 
stay and the officer is provided with 
accommodation and meals free of 
charge, then the officer shall be reim- 
bursed $6.50 for each day in lieu of the 
allowances prescribed in subclause (1) 
of this clause. 

B. Delete paragraph (c) of subclause (2) of this clause 
and insert in lieu thereof— 

$ 
(c) (i) Breakfast 9.20 

(ii) Lunch 9.20 
(iii) Evening Meal 19.45 

C. Delete subclause (3) of this clause and insert in 
lieu thereof— 
(3) An officer travelling on duty within a radius 

of 50km from his normal place of employ- 
ment which requires his absence from his 
home station over the usual meal period shall 
be paid the amount of $4.00 for each meal 
necessarily purchased, provided that: 
(a) such travelling is not a normal feature 

in the performance of the officer's 
duties; 

(b) total reimbursement under this sub- 
clause for any one pay period shall not 
exceed the amount of $20.00. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers' Union of Western Australia (Inc.) 

and 
Hon. Minister for Education. 

No. T 2(1) of 1992. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR R.J. POLLARD, MEMBER. 

12 January 1993. 
Reasons for Decision. 

THE CHAIRPERSON: This is the unanimous decision of 
the Tribunal. In July 1992 these parties were before the 
Tribunal seeking variations to the Government School 
Tfeachers' Salaries Award 1981. The variations sought 
included an increase in salaries by 2.5% in accordance with 
the Structural Efficiency Adjustment provided for under the 
State Wage Fixing Principles as reiterated in January 1992 
by the Commission in Court Session in the State Wage Case 
[72 WAIG 191]. 

In the event the Tribunal awarded the 2.5% increase to 
be paid to teachers employed in primary and secondary 
schools subject to a further report to the Tribunal. So far as 

the application went to a 2.5% increase for teachers in 
technical and further education institutions it was rejected 
on the basis that the degree of progress in implementation 
of change out of the parties' structural efficiency agreement 
from the point of the second phase increase did not warrant 
it. As a result it was not necessary to take consideration of 
this part of the claim further at that point. However it is 
noted here that the concerns which resulted in the 
requirements for the parties to report back to the Tribunal 
notwithstanding the awarding of the 2.5% increase to 
primary and secondary teachers had no less application to 
this sector of the Award's coverage. 

The way was left open in the July decision for the parties 
to make a fresh application for the 2.5% increase to apply 
to teachers in technical and further education institutions. 
That occurred. That application has been recently dealt with 
by the Tribunal [Matter No. T 4 of 1992—as yet 
unpublished]. In the reasons which issued in that matter the 
Tribunal confirmed that no further impediment existed such 
to delay awarding the increases sought. The 2.5% increase 
was awarded with effect from the date of that hearing. 

The considerations giving rise to the further report to the 
Tribunal by the parties are set down in the reasons for 
decision in Matter No. T 2 of 1992 as follows. 

So far as the pre-requisite of (a)(i) is concerned we 
consider the developments detailed illustrate progress 
on key issues such to satisfy that criterion. But beyond 
that, die situation is not as clear-cut as the parties would 
have it. In some respects the criteria of actual award 
provisions are not met. In others, the actual situation 
is either not addressed or needs clarification. 

The parties say that there are various and justifiable 
reasons for the award (or awards) covering public 
sector teachers not to include some of the pre- 
requisites. In particular they point to the employment 
of teachers in the public sector in WA being subject to 
the Education Act 1928-1981. We note that that 
legislation gives rise in section 28 to an ability for the 
Minister for Education to make regulations on matters 
involving the service of teachers. The parties referred 
the Tribunal to these. Thus, they say, out of these 
sources there is a matrix of obligation and regulation 
of matters including conditions of service of teachers 
in employment in the public sector distinct from but in 
addition to those obligations encompassed in industrial 
awards. As the parties would have it, some of the 
criteria set down in the specific Principle have been met 
in a de-facto sense through this regulation external to 
the award/s and/or through administrative arrange- 
ments. On that basis they say that the pre-requisites for 
the Principle relied on have been "satisfied". 

As well as being a doubtful proposition in some 
respects in even a "de-facto" sense, this appears to us 
to have lost sight of some important considerations. 

First, it is a fundamental precept of the centralised 
wage system that it is unions and employers who are 
recognised as the principals. 

Second, in the centralised wage system it is the 
principals who are expected thereby to accept and abide 
by the obligations that entails. So far as the specific 
Principle is concerned that means obligations (as well 
as rights) expressed in relevant industrial awards. 

So far as access to the legislative function of award 
making by the Tribunal is concerned, it is both the 
SSTU and the Employer which have standing subject 
to the Industrial Relations Act 1979. 

The Employer of course has access to the Tribunal 
by virtue of the function of employing teachers. The 
SSTU's standing is through its registration for the 
purposes of the Industrial Relations Act 1979. So far 
as we are aware the SSTU has no standing as a "party" 
for the purposes of the Education Act 1928-1981. It 
certainly has no authority in respect of the Education 
Act Regulations or the making of them. And it has no 
standing under those Regulations. Thus the SSTU can 
not be said to have rights and obligations pursuant to 
these sources which are parallel to those which would 
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arise under an award provision of the type envisaged 
in the Principle. And nor would they under any 
administrative arrangements. 

The point may be illustrated by reference to the 
pre-requisite set down in the Principle under (a)(iii) and 
(iv). It would seem from the submissions of the parties 
that they have agreed on administrative arrangements 
which allow of the agenda items identified by the 
Principle being raised, discussed and progressed. This 
reflects well on the credibility of the parties but it does 
not, in our view, establish an obligation on either of the 
parties to consult which has the force of an award. It 
is conceivable that a change of policy by either could 
see an end to the airangement whereas, in the usual 
course, the onus on a party seeking to end or vary an 
award obligation would be to establish the merit of that 
change. 

Leaving aside then any comment on the detail of 
arrangements between the parties which may well go 
to the ends of the criteria in the Principle, it seems to 
us that there is a fundamental problem to endorsing 
these in lieu of a true meeting of the pre-requisites so 
far as expression in the form of award obligations is 
concerned. 

There is another factor which we have not ignored 
in considering the position of the parties. It involves 
jurisdiction. The definition of "industrial matter" for 
the purposes of the exercise of powers under the 
Industrial Relations Act 1979 so far as teachers in the 
public sector are concerned is distinct from all other 
employees covered by the Act; is exclusive to them; 
and is very limited. However, that definition also 
includes an ability for the Employer and the SSTU to 
agree to have any matter regulated by or under the 
Education Act 1928 dealt with by the Tribunal, subject 
to its approval, as if it were an "industrial matter" for 
the purposes of the Industrial Relations Act 1979. 

Thus, given the fact of these parties choosing to 
pursue salary increases here within the centralised 
wage fixing system and, thereby, accepting subjection 
to the Wage Fixing Principles and given the mandatory 
award obligation criteria in the particular Principle 
being relied on here for salary increases, the question 
is not whether the employees are subject to regulation 
elsewhere or by administrative arrangements in these 
respects (and, in fact, we doubt that these submissions 
would stand up to scrutiny in all respects anyway) but 
why the parties have not chosen the existing available 
avenue in order to achieve the specific tests imposed. 
That is, the question of whether there is good reason 
why the tests should be waived here would have to be 
considered in the context not only of establishing good 
reason for this conclusion in the absence of recourse to 
an available alternative to achieve it but also in the 
context of the resulting absence of the SSTU as a party 
of standing in the usual industrial award sense. 

At the report back the parties recorded developments 
since those reasons issued. These include the fact of an 
application for a new award which, by agreement, would 
include the pre-requisite award conditions set down for the 
Structural Efficiency Adjustment in the Principles. It is not 
necessary to reiterate these here. It is a fact that the parties 
have now proceeded on this application. It is currently part 
heard by die Tribunal. The outcome is not relevant to a 
disposing of this matter. It is the fact of the parties' giving 
further and proper consideration to pursuing the course 
available to them under the legislation to overcome the 
narrow jurisdiction of "industrial matter" in relation to the 
employees covered by this award in the light of the 
Principles which is relevant. 

As a result the concerns of the Tribunal raised in Matter 
No. T 2 of 1992 are satisfied. A declaration to that effect 
will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers' Union of Western Australia (Inc.) 

and 
Hon. Minister for Education. 

No. T 2(1) of 1992. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR R.J. POLLARD, MEMBER. 

12 January 1993. 
Declaration. 

HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of Western Australia (Inc.) and Mr R. 
Farrelly on behalf of the Respondent, now therefore 
pursuant to the powers conferred by the Industrial Relations 
Act 1979 and by consent the Government School Tbachers 
Tribunal hereby declares— 

That, so far as is open to them, the parties have met 
the pre-requisite conditions set down in the Wage 
Adjustments Principle for the purposes of the Struc- 
tural Efficiency adjustment allowable. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hon. Minister for Education. 

No. T 4(3) of 1990. 
No. T 4(4) of 1990. 

No. T4 of 1992. 
Government School Tbachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR R.J. POLLARD, MEMBER. 

12 January 1992. 
Reasons for Decision. 

THE CHAIRPERSON: This is the unanimous decision of 
the Tribunal. By its application in Matter No. T 4 of 1992 
the State School Tbachers Union of W.A. (Inc.) (hereinafter 
"the SSTU") seeks the wage adjustment of 2.5% allowable 
under the State Wage Fixing Principles as enunciated by the 
Commission in Court Session in Matter No. 1752 of 1991 
[72 WAIG 191]. Matter No. T 4 of 1992 is actually 
contingent on the outcome of two other applications heard 
on the same day. They are Matters No. T 4(3) of 1990 and 
No. T 4(4) of 1990. For this reason the questions arising for 
consideration by the Government School Teachers Tribunal 
("the Tribunal") are commonly the subject of these reasons. 

The adjustment now sought per Matter No. T 4 of 1992 
has actually been available under the Principles since mid 
1991 [71 WAIG 1723 at 1730]. It is a matter of record in 
the Commission that the parties chose not to pursue that 
adjustment and, in lieu, agreed on an increase of $12.00 per 
week to be paid but not as an award condition: that is, the 
decision was given effect by administrative action. 

Subsequently the parties decided to make application for 
the wage adjustment available under the Principles with the 
$12.00 per week to be absorbed in any 2.5% increase 
resulting. That application, being Matter No. T 2 of 1992, 
was heard and determined by the Tribunal in July 1992 [72 
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WAIG 1931]. The outcome of that case can be briefly 
summarised as follows. The Tribunal was not satisfied with 
that part of the submissions by the parties going to assertions 
that the pre-requisite award requirements under the Principle 
had been satisfied. The canvassing of the Tribunal's 
concerns are expressed in the reasons for decision in Matter 
No. T 2 of 1992 and have no specific bearing here other than 
to note that these concerns encompassed the whole scope of 
the Award and, by order, the parties were directed to 
consider their respective positions with a view to the 
requirements of the Principle concerned and the Industrial 
Relations Act 1979. The records of the Commission show 
that that has occurred; and separately from the applications 
before the Tribunal on this occasion. 

So far as employees in the Department of Employment, 
Vocational Education and Training (hereinafter "DEVET") 
were concerned though, the Tribunal went further in 
specifically declining to vary the Award to provide for an 
increase of 2.5% therein. In essence the reason for this was 
that the Tribunal was not satisfied that the parties had made 
sufficient progress on the agenda arising from their 1989 
Structural Efficiency Principle agreements. 

By this further application the parties, now in agreement, 
seek the ratification of the 2.5% increase. In doing so they 
rely to some degree upon the agreed changes to the Award 
being sought through Matters No. T 4(3) of 1990 and No. 
T 4(4) of 1990. These matters effectively involve outstand- 
ing issues arising out of the Structural Efficiency Principle 
agenda between the parties and on which the Tribunal 
required further evidence of progress. The parties also rely 
on the terms of an agreement between them expressed in a 
document placed before the Tribunal [Exhibit 1]. It is noted 
that the history of this agreement was the subject of some 
comment in the reasons for decision in Matter No. T 2 of 
1992 issued in July 1992. The record is now brought up to 
date and extended by the submissions in T 4 of 1992. 

The record shows that the document now identified as 
Exhibit 1 was raised in terms in mid March 1992 and from 
that point was engulfed in the internal processes of the SSTU 
until late August 1992 when, finally, the SSTU confirmed 
endorsement of its terms. It was noted in the reasons for 
decision issued in July 1992 that the delay in answering to 
that point was unreasonable. It is now established that the 
time between the raising of the document for the SSTU to 
consider and its actual answer was over five months. In all 
the circumstances the application of the word "unreasona- 
ble" to the process can only be described as too mild and, 
in my view, warrants the following observations. 

The Tribunal is and should be mindful that the authority 
pursuant to the Industrial Relations Act 1979 conferred upon 
it to intervene in respect of industrial matters between the 
parties is to be exercised with caution. This is in toping 
with the general philosophy of the legislation emphasising 
that the responsibility for the good conduct of industrial 
relations lies in the first instance with the parties directly 
involved. The Tribunal will continue to reinforce and 
encourage the course of direct dealing betv/een the parties 
on issues between them. However, the parties should be put 
on notice that the Tribunal will not hesitate to intervene in 
a particular matter should there be grounds for concluding 
that either party is failing in its duty to deal in terms, and 
expeditiously, with any proper claim raised in terms by the 
other for consideration. 

So far as Matters No. T 4(3) of 1990 and No. T 4(4) of 
1990 are concerned these reasons are limited to conclusions 
requiring further comment. 

First, the matter of operative date. The SSTU submitted 
that the variations to the Award should have effect from that 
point in August when the SSTU finally confirmed its 
agreement to Exhibit 1. It bases this submission on the fact 
that it and the Respondent were unable to bring the matters 
before the Tribunal for some time through no fault of the 
parties. This fact is acknowledged by the Tribunal. However 
it appears that the parties made no attempt to commence any 
implementation or to establish a course between them which 
would go to a justification of retrospectivity on the basis of 
their activities in lieu of the passive stance adopted. Perhaps 
it is timely to note that it was envisaged that die Structural 
09905—10 

Efficiency Principle would establish a frame for on-going 
change going to increased flexibility and job satisfaction 
through consultation in the work place. A stop-start 
approach is hardly conducive to on-going flexibility. The 
parties had the means to cany on through their agreement 
notwithstanding their inability to approach the Tribunal. 
There was no overwhelming reason why they could not do 
so. Having regard for these considerations the Tribunal 
concluded that no retrospectivity was wananted and made 
this express at the conclusion of the hearing. 

It remains to comment briefly on the merit of the award 
variations sought by way of Matters No. T 4(3) of 1990 and 
No. T 4(4) of 1990 and the basis on which these have been 
erected; this largely being the agreement identified as 
Exhibit 1. As was indicated to the parties on the day of the 
hearing the Tribunal has some concern that some of the most 
significant items needing progression eg. career manage- 
ment seem to have quite a way to go. There are others which 
seem to (still) fall too much into the "agree in principle" 
category. On the other hand we are mindful of the record of 
almost incessant disputation between these parties across 
1990-1991 and the more harmonious relationship which 
now appears to have developed as well as the progress in 
some of the items. We have concluded that the opportunity 
this presents for further substantive progress in the work 
place should be respected. Subject to the following then the 
Tribunal will not intervene and will allow the variations 
sought. The only proviso is that the parties will be directed 
to report back in approximately six to eight weeks time on 
their progress in actual further implementation of their 
agreement To facilitate this and to assist the parties by 
identifying particular concerns, the Tribunal will be raising 
a series of questions with the parties prior to the report back 
hearing. The vehicles for report back will be identified as 
Matter No. T 4(1) of 1992. 

Orders will now issue in the form of Minutes with a 
speaking to those as required by either party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T 4(3) of 1990. 
No. T 4(4) of 1990. 

No. T 4 of 1992. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR RJ. POLLARD, MEMBER. 

21 January 1993. 
Order. 

HAVING heard Ms P. Byrne and with her Mr P. Malone on 
behalf of the State School Teachers Union of W.A. (Inc.) 
and Mr R. Stratton on behalf of the Minister for Education, 
now therefore the Government School Tfeachers Tribunal 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, does hereby order— 

1. That the Government School Tfeachers' Salaries 
Award (1981) as amended be further varied in 
accordance with the following Schedule with 
effect on and from the first pay period after the 
17th day of December 1992. 

2. That the parties report to the Tribunal on a date 
to be finalised on the progress in implementing the 
agreement in (Exhibit 1) in the period from the 
17th day of Etecember 1992 to the date of that 
report back. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

Schedule. 
1. Clause 2.—Arrangement: Under the heading Division 

1—TAPE in this clause, delete the words and numerals 
"Part VII—State Wage Principles—September 1989" and 
insert in lieu thereof the following: 

Part VII—Transitional Provisions 
Part VIII—Appendices 1—11 

2. Division 1, Part I—General: Delete this part and insert 
the following in lieu thereof: 

Part I—General. 
The pay rates set out in this Division shall apply to 

teachers/lecturers employed in TAPE on and from 
18 December, 1992. 

3. Division 1, Part II—Definitions: 
A. Delete the definition of "Additional Time" and 

its associated paragraphs (a), (b) and (c), and insert 
in lieu thereof: 

"Additional time" means— 
(a) for full time lecturers those hours 

worked in excess of the "normal" tour 
of duty of 30 hours; 

(b) for part time lecturers those hours 
worked in excess of the part time 
contract hours; 

(c) for teachers employed as other than 
lecturers/counsellors in TAPE those 
hours worked as lecturers/counsellors in 
TAPE. 

(d) for those counsellors who remain under 
the conditions applicable as at 17/12/92 
additional time will be paid after 30 
hours in the case of full time and in the 
case of part time counsellors those hours 
worked in excess of the part time 
contract hours. 

B. Delete the sentence ' "Approved" means ap- 
proved by the Chief Executive Officer ' which 
appears at the very end of this part and insert in 
lieu thereof: 

"Approved" means approved by the Ex- 
ecutive Director, DEVET. 

4. Division 1, Part III—Salary Tables: Delete this part and 
insert the following in lieu thereof: 

Part III—Salary Tables. 
(1) Lecturers/Counsellors 

(a) The following salary scale shall apply to 
Lecturers and Counsellors. 

Per Annum 

Grade 1 
Grade 2 
Grade 3 
Grade 4 
Grade 5 
Grade 6 
Grade 7 
Grade 8 
Grade 9 
Grade 10 

28,188 
29,611 
31,035 
32,459 
33,882 
35,306 
36,730 
38,154 
39,577 
41,OCX) 

(b) Except as otherwise provided in this award, 
progression along the salary scale shall be by 
annual increments and shall be dependent 
upon satisfactory service. 

(c) A lecturer/counsellor who has not had a 
satisfactory report may not advance further 
than 3 annual increments from grade of 
appointment. 

(d) Progression beyond two increments from 
grade of appointment is dependent on the 
obtainment of an approved teaching qualifi- 
cation. 

(e) An individual's commencement salary grade 
shall meet the following minimum condi- 
tions: 

(i) Grade 1—Certificate, plus 5 years trade 
experience or basic qualification and/or 
criteria necessary to perform the posi- 
tion. 

(ii) Grade 2—The attainment of 3 years 
trained status as defined or equivalent to 
UG2 status. 

(iii) Grade 3—The attainment of 4 years 
trained status as defined or equivalent to 
UG1 status. 

(iv) Grade 4—The attainment of 5 years 
trained status as defined or equivalent to 
PG1 status. 

(f) A Counsellor must be a "Registered Psy- 
chologist" in accordance with the provisions 
of the Psychologists Registration Act 1976. 

(2) Advanced Skills Lecturer 1 (ASL 1) 
Advanced Skills Counsellor 1 (ASC 1) 

Point Per Annum 
$ 

1 42,538 
2 44,075 
3 45,612 

Progression to ASL 1 and ASC 1 will be 
contingent upon meeting the specified criteria, in 
Appendices 1 and 2 respectively. 

(3) Advanced Skills Lecturer 2 Per 
(ASL 2) > Annum 
Advanced Skills Counsellor 2 
(ASC 2) > $ 
Curriculum Officer Level 2 > 

47,150 
Progression to ASL 2 and ASC 2 or Curriculum 

Officer Level 2 will be available to, in the case of 
Lecturer ASL I's, Counsellors ASC 1's and 
Curriculum Officer Level 1's, subject to meeting 
the specified criteria, in Appendices 3, 4 and 5 
respectively. 

5. Division 1, Part IV—Promotional Positions: Delete 
this part and insert the following in lieu thereof: 

Part IV—Promotional Positions. 
(1) Curriculum Officer Level 1 

Regional Co-Ordinator 
Point Per Annum 

$ 
1 42,538 
2 44,075 
3 45,612 

Selection for Curriculum Officer Level 1 will 
be based on the specified criteria in Appendix 6. 

Regional Co-ordinator positions are currently 
classified as Education Officer 1, for which 
criteria, duties and roles are already established. 

Per 
(2) Head of Program > Annum 

Centre Manager 1 > $ 
47,150 

Selection for Head of Program and Centre 
Manager 1 will be based on the specified criteria 
in Appendices 7 and 8 respectively. 

Per 
(3) Principal Lecturer > Annum 

Centre Manager 2 > $ 
Senior Counsellor > 
Senior Curriculum Officer > 49,200 

(2) Head of Program 
Centre Manager 1 

(3) Principal Lecturer 
Centre Manager 2 
Senior Counsellor 
Senior Curriculum Officer 

Selection Criteria for Centre Manager 2 are 
subject to further negotiation between the parties. 
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Selection for Principal Lecturer, Senior Coun- 
sellor and Senior Curriculum Officer will be based 
on the specified criteria in Appendices 9, 10, and 
11 respectively. 

(4) Associate Director 
Point Per Annum 

$ 
1 49,200 
2 52,275 

6. Division 1, Part V—Allowances and Additional 
Payments: Delete this part and insert the following in lieu 
thereof: 

Part V—Allowances and Additional Payments. 
(1) Lecturers approved to undertake special projects 

or administrative duties determined by the Chief 
Executive Officer shall have their annual salary 
increased by: 

$ 
Special Projects 2,050.00 
Administrative Duties: 
—4 year trained 1,141.00 
—Other 939.(X) 

(2) Lecturers may be transferred to undertake special 
projects for a period of up to two years with an 
option for a further 12 months. These officers will 
progress on the lecturing scale as provided in 
Clause (1) of Part III—Salary Tables, of Division 
1 of this Award. At the completion of the project 
the Lecturer will refer to his or her new 
substantive salary on the lecturing scale. 

(3) Hourly rate for' 'additional time" worked shall be 
calculated as follows: 

Base annual salary divided by 1117.84 provided 
that the maximum rate shall be that payable to an 
ASL 1 point 3. 

(4) Casual rates for persons employed on an hourly 
basis shall be based on the level of subjects taught: 

Per Hour 
$ 

Associate Diploma/Advanced 
Certificate, Small Business 
Management Level 3 40.30 
Certificate or Labour Markets 
Programs Level 2 32.60 
Adult Education Level 1 22.80 

(5) (a) The fortnightly salary of all teachers, both 
permanent and temporary, shall be calculated 
as follows— 

annual salary x 12 

313 
(rounded off to the nearest cent) 

(b) The daily rate of salary for any teacher shall 
be calculated as follows— 

annual salary x 12 

313 To" 
(rounded off to the nearest cent) 

(c) Salaries shall be paid fortnightly by direct 
funds transfer to the credit of an account 
nominated by the teacher at the bank, 
building society or credit union approved by 
the Under Treasurer or an accountable 
officer. Provided that where such form of 
payment is impractical or where some excep- 
tional circumstances exist, and by agreement 
between the Chief Executive Officer and the 
Union, payment may be made by cheque. 

(6) Part Time Tfeachers shall: 
(a) Receive entitlements calculated on a pro-rata 

basis in the proportion that the number of 
hours or days worked bears to full time. 

(b) Work for such period of time as is in inverse 
proportion to the part time hours of duty 
before being eligible for an increment in 
basic salary or additional payment. 

(7) Subject to the provisions of Regulation 111 of the 
Education Act Regulations, 1960, periods of not 
less than four months of acting or relieving duty 
regardless of any break in continuity will be credit 
as service in the higher duty position or annual 
increments where such apply. 

(8) Tfcmporary teachers who teach for at least five 
consecutive working days but less than a continu- 
ous period of four weeks shall be paid a loading 
of 20 per cent of their salary. 

7. Division 1, Part VII—State Wage Principles— 
September 1989: Delete this part and insert in lieu thereof 
the following: 

Part VII—^Transitional Provisions. 
(1) (a) The provisions of this part should be read in 

conjunction with the Government School 
Tfeachers' Salaries Award (1981) Division 1 
as it applied up to 17 December 1992. 

(b) The provisions of this part apply to all 
present full time and fractional employees of 
DEVET. 

(2) Lecturers 
(a) All lecturers will transfer to the new scale at 

the next highest salary point above their 
present level. There will be automatic pro- 
gression to Grade 10 for those possessing a 
teaching qualification. 

(b) Specific Transition Provision For Lecturers 
(i) Lecturers presently below SWA and not 

Teacher Trained 
Any lecturer without a teaching qual- 

ification who is currently below 8WA 
and has been barred from progressing 
will, on transferring to the new Grade 1 
be able to move to the new Grade 3 by 
annual increments before being barred. 

(ii) Lecturers presently at or above SWA 
and not Teacher Trained 

Lecturers presently at or above SWA, 
and who have not obtained a teaching 
qualification, will move to the next 
highest salary point and maintain their 
current increment expectation (i.e. 
movement of two grades from date of 
commencement). 
e.g. 1—Currently 9WA commencing 

1/1/91, is presently on 10WA, 
transfers to Level 3 and moves 
to Level 4 on 1/1/93 and is 
barred. 

e.g. 2—TWA commencing 1/1/91, cur- 
rently SWA transfers to Level 1, 
expects to go to 9WA (Grade 2) 
however will be able to progress 
to Grade 3 so as not to be 
disadvantaged in comparison 
with lecturers commencing in 
1992 under the new structure. 

(iii) Lecturers presently on 18WA, 19WA or 
20WA 

Lecturers presently on 18WA, 19WA 
or 20WA will transfer to the next 
highest salary point on the ASL 1 range. 
They will continue to move to the top 
of the salary scale unless barred at their 
present salary grade. Such lecturers may 
then only progress by meeting the new 
criteria for ASL 1. 
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(iv) Lecturers who have satisfied the criteria 
for progression beyond 14WA 

These lecturers will transfer to the 
next highest salary point and progress 
by annual increments to ASL 1 Grade 
3. 

(3) Senior Lecturers/Heads of Department 
(a) All substantive Senior Lecturers and Heads 

of Department will retain their present 
positions on a permanent basis. 

(b) All substantive Senior Lecturers and Heads 
of Department will transfer to the new salary 
scale in the same manner as lecturers, and 
will receive all future salary increases plus 
the present Senior Lecturers and Heads of 
Department allowance respectively. This 
allowance, however, will only be adjusted by 
future general increases. 

(c) Where there is a need for a lecturer who is 
currently acting in a Senior Lecturer or Head 
of Department position to continue, they will 
transfer to the new salary scale in the same 
manner as lecturers and will receive the 
present Senior Lecturers and Heads of De- 
partment allowance respectively. This allow- 
ance, however, will only be adjusted by 
future general increases. If their substantive 
salary is below the current minimum provi- 
sions (i.e. Senior Lecturer 14WA and Head 
of Department 16WA) they will maintain 
their higher duties allowance plus the allow- 
ance for the office. They will retain their 
salary grade until such time as their substan- 
tive salary reaches this grade, whereupon 
they will progress. 

(4) Education Officers 
(a) Present substantive education officers will 

transfer to the new salary scale at the next 
highest salary point and progress in annual 
increments to the top of the relevant bands. 

(b) An Education Officer Grade II, three year 
trained or other, who is not teacher trained 
may only progress to Grade 7 on the new 
salary scale. On obtaining a teaching qualifi- 
cation he/she may progress to Grade 10 by 
annual increments. 

(c) An Education Officer who wishes to teach 
shall have the opportunity to transfer to a 
teaching position. 

(d) All current Education Officer positions will 
be reviewed and classified according to the 
duties and responsibilities. 

(e) Staff Development Officers will continue to 
be college based. 

(5) Senior Education Officers 
Present substantive Senior Education Officers 

will retain their current salaries and conditions and 
will be entitled to general salary movements. 

(6) Counsellors 
(a) Existing Counsellors and Senior Counsellors 

can elect to remain on their existing condi- 
tions and salary scale (NB not the new salary 
rates) or can transfer to the new scales. 
Counsellors who elect to transfer to the new 
scale, will move to the next highest salary 
point on the new scale. 

(b) A Counsellor or Senior Counsellor who 
wishes to teach shall have the opportunity to 
transfer to a teaching position. 

(c) Counsellors presently on 18WA, 19WA or 
20WA 

Counsellors who elect to transfer will 
transfer to the next highest salary point on the 
ASC 1 range. They will continue to move to 
the top of the salary scale unless barred at 

their present salary grade. Such counsellors 
may then only progress by meeting the new 
criteria for ASC 1. 

(d) CounseOors who have satisfied the criteria 
for progression beyond 14WA 

(i) Counsellors who elect to transfer will 
transfer to the next highest salary point 
and progress by annual increments to 
ASC 1 Grade 3. 

(ii) Substantive Senior Counsellors can 
elect to transfer to the new position of 
Senior Counsellor. 

(7) Officers-in-Charge 
(a) Substantive Education Officers Grade I who 

are currently undertaking the duties of Re- 
gional Co-ordinator will transfer to the new 
classification of Regional Co-ordinator at the 
next highest salary point 

(b) All substantive Officers-In-Charge will have 
the following options: 

(i) to transfer to the new positions of Centre 
Manager 1; or 

(ii) to transfer to a teaching position, on the 
basis that the salary shall not exceed the 
ASL 1 range. If their salary exceeds that 
range the officers shall be placed on 
salary maintenance in accordance with 
the Redeployment and Redundancy 
General Order; or 

(iii) to retain their current salaries and 
conditions and be entitled to general 
salary movements. 

(8) Lecturer/Education Development 
Lecturers substantively appointed to positions 

titled Lecturer/Education Development will retain 
their current conditions and be transferred onto the 
new salary scale to the next highest salary level. 

Part VIII—Appendices 1-11. 
Appendix 1. 

Advanced Skills Lecturer 1 (ASL 1) 
Criteria: 

* Tfeaching qualification plus vocational qualifica- 
tion. 

* At least five years teaching experience. 
* Enhanced teaching skills. 
* Demonstrated application of current technical 

knowledge and competencies in the industrial 
vocation or professional field closely related to the 
teaching area. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

* Demonstrated satisfactory performance. 
Assessment: 

* Applicants will be assessed against the criteria by 
a panel comprising College Director or nominee, 
Associate Director and an Advanced Skills Lec- 
turer from another College. In the start-up phase, 
this position will be filled by an appropriately 
skilled and experienced person from the Advanced 
skill range. The Union shall be invited to nominate 
a representative as a panel member. 

Role of Duties of ASL 1: 
An ASL 1 would be expected to have skills and 

qualities that are recognised as outstanding in educa- 
tion delivery. 

The main function of the position is to use those 
skills in the delivery of educational materials and 
provide opportunities to share them with peers, new 
teachers and other interested groups such as industry. 
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The ASL 1 would also assist in: 
* the support and induction of new lecturers; 
* providing support on committees within the 

College dealing with educational matters involv- 
ing programs; 

* undertaking industry liaison; 
* providing course information and advice for 

students on specific programs; 
* accepting responsibility for implementation of 

aspects of new curricula and innovative teaching 
methods. 

Application Process for ASL 1: 
Applications for college based consideration for 

assessment as ASL 1 will be called for annually. 
Notices will be published in the DEVET Human 
Resources Information Bulletin. 

Appendix 2. 
Advanced Skills Counsellor 1 (ASC 1) 
Criteria: 

* Full registration under the Psychologists Registra- 
tion Act 1976. 

* Teaching qualification. 
* At least five years professional experience in the 

provision of counselling and information services 
to students in technical education. 

* Enhanced counselling skills as assessed, in: 
— personal, educational and vocational coun- 

selling of students and prospective students 
of institutions providing post-secondary/ 
technical education; 

— personnel and student selection. 
* Demonstrated application of current professional 

competencies. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the leader- 
ship environment. 

Major Function: 
Provides the full range of counselling and informa- 

tion services. 
Accountability: 

Accountable to: Senior Counsellor. 
Accountable for: N/A. 

Specific Functions: 
1. Undertakes all the duties associated with coun- 

selling and information provision. 
2. Independently conducts programs and projects as 

directed by the Senior Counsellor. 
3. Assists in the training and induction of newly 

appointed Counsellors and Information Officers. 
4. Provides information and careers advice to High 

School students, teachers and the community on 
DEVET programs. 

Appendix 3. 
Advanced Skills Lecturer 2 (ASL 2) 
Criteria: 

* Teaching qualification plus vocational qualifica- 
tion. 

* At least five years teaching experience. 
* Able to demonstrate educational excellence and 

leadership. 
* Able to demonstrate successful current and/or 

recent client group liaison and interaction. 
* Able to demonstrate having undertaken on going 

professional development. 
* Able to demonstrate an understanding of equal 

opportunity policies and development of appropri- 

ate strategies to incorporate these into the learning 
environment. 

* Demonstrated satisfactory performance. 
Assessment: 

* Applicants will be assessed against the criteria by 
a panel comprising College Director or nominee, 
Associate Director and an Advanced Skills Lec- 
turer 2 from another College. In the start-up phase, 
this position will be filled by an appropriately 
skilled and experienced person from the Advanced 
skill range. The Union shall be invited to nominate 
a representative as a panel member. 

Role of Duties of ASL 2: 
An ASL 2 would be expected to have outstanding 

qualities in educational delivery as an ASL 1 and in 
addition have demonstrated a high level of skill and 
leadership in a number of areas which may include the 
following: 

* class room practice; 
* curriculum development; 
* alternative learning strategies; 
* promotion of programs including provision of 

vocational education and course advice to stu- 
dents, industry and the community; 

* development/performance of skills analysis for 
indushy; 

* professional development (including induction 
and training of new teachers). 

The main function of this position would be use, 
demonstrate and share the skills in educational delivery 
with peers, new teachers and other groups such as 
industry, as well as provide educational leadership in 
the program as required. 

The ASL 2 must provide evidence of application of 
specific knowledge and competencies in the area of 
teaching expertise. 
Application Process for ASL 2: 

Applications for college based consideration for 
assessment as ASL 2 will be called for annually. 
Notices will be published in the DEVET Human 
Resources Information Bulletin. 

Appendix 4. 
Advanced Skills Counsellor 2 (ASC 2) 
Criteria: 

* Full registration as psychologist under the Psy- 
chologists Registration Act 1976. 

* Teaching qualification. 
* At least five years professional experience in the 

provision of counselling and information services 
to students in technical education. 

* Demonstrated professional excellence in coun- 
selling as assessed, in: 
— personal, educational and vocational coun- 

selling of students and prospective students 
of institutions providing post-secondary/ 
technical education; 

— personnel and student selection; 
— innovation relevant to counselling practice; 
— significant development of expertise in a 

relevant area of counselling practice, e.g. 
psychometric research, computer assisted 
guidance, etc; 

— leadership qualities. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Major Function: 
Provides the full range of counselling and informa- 

tion services and stands in for the Senior Counsellor in 
the latter's absence. 
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Accountability: 
Accountable to: Senior Counsellor. 
Accountable for: N/A. 

Specific Functions: 
1. Undertakes all the duties associated with coun- 

selling and information provision within the 
College. 

2. Manages programs and projects as directed by the 
Senior Counsellor. 

3. Inducts, trains, advises and supports newly ap- 
pointed Counsellors and Information Officers. 

4. Takes primary responsibility for standardisation, 
norming and validation of tests used within the 
college. 

5. Liaises with Counsellors at other colleges on 
selection and assessment procedures and advises 
Senior Counsellor accordingly. 

6. Contributes in a specialist area of counselling 
practice over and above general counselling skills 
as in 1 above. This may occur in the areas of 
research, clinical skills, process skills training, 
etc. 

7. Provides information and advice to High School 
students, careers teachers and community groups 
on DEVET programs. 

Appendix 5. 
Curriculum Officer Level 2 
Criteria: 

* Tertiary qualifications in education, including 
curriculum studies. 

* Extensive curriculum development experience. 
* Demonstrated expertise in a range of techniques 

associated with several of the following: 
— Educational Research 
— Needs Analyses 
— Course Structuring 
— Teaching Methodologies 
— Alternative Delivery Strategies 
— Student Assessment 
— Program Evaluation 
— Application of Computers in Education 

* Ability to demonstrate having undertaken exten- 
sive relevant professional development. 

* Ability to demonstrate an understanding of equal 
opportunity policies and their application in 
curriculum development. 

Duties: 
In addition to the duties of the Curriculum Officer 

Level 1, the Curriculum Officer Level 2 would be 
expected to provide a high level of leadership in the 
area of curriculum development, focussing especially 
on professional development of curriculum staff, 
including the induction, training and mentoring of 
newly-appointed curriculum officers. 

Assessment: 
Ability to demonstrate education excellence and 

curriculum leadership as assessed by a panel compris- 
ing: 
— College Director or nominee 
— Director, Skills Formation or nominee 
— Curriculum Officer Level 2, from another college 
The Union shall be invited to nominate a representa- 

tive as a panel member. 
Ability to demonstrate having undertaken extensive 

relevant professional development. 
Ability to demonstrate an understanding of equal 

opportunity policies and their application in curriculum 
development. 

Appendix 6. 

Curriculum Officer Level 1 
Criteria: 

* Tertiary qualifications in education, including 
curriculum studies. 

* Teaching or curriculum development experience. 
* Demonstrated expertise in a range of techniques 

associated with at least one of the following: 
— Educational Research 
— Needs Analyses 
— Course Structuring 
— Teaching Methodologies 
— Alternative Delivery Strategies 
— Student Assessment 
— Program Evaluation 

* Ability to demonstrate an understanding of equal 
opportunity policies and their application in 
curriculum development. 

Duties of Curriculum Officer Level 1 

Consulting/Liaison: 
* Liaise and consult with college management and 

staff on curriculum related matters including: 
— the curriculum process; 
— the course approval process; 
— accreditation procedures. 

* Liaise and consult with officers of the Central 
Office Program Integration Bureau. 

* Liaise with other college based staff as required, 
including staff development officers, equal oppor- 
tunity officers, education technologists, library 
and related staff. 

* Keep abreast of interstate curriculum/courses and 
offerings by other providers. 

* Advise and participate with college management 
on the curriculum development and planning 
process. 

* Develop and maintain curriculum networks (infor- 
mal and formal) both within and external to the 
college, and with other educational sectors. 

* Participate in the development and preparation of 
policies and procedures in respect of college 
curriculum services. 

* Ensure that college curriculum policies are consis- 
tent with government and TAPE policies and 
guidelines. 

Research: 
* Undertake research and develop projects which 

will positively influence the qudity and range of 
courses and curriculum services provided by the 
college. 

* Initiate and where appropriate, participate in 
national and statewide curriculum related research 
projects. 

Organisation and Management: 
* Provide educational leadership to staff on curricu- 

lum related matters. 
* Co-ordinate the preparation of curriculum related 

submissions and documents for the TAFE Curric- 
ulum Advisory Group and other bodies. 

* Be responsible for curriculum related budgets. 

Training: 
* Identify and facilitate, in conjunction with profes- 

sional and career development officers, profes- 
sional and career development activities both 
within the college and for DEVET statewide, 
related to curriculum innovations. 



Selection Panel Cuiriculum Officer Level 1 
The panel will comprise: 

— College Director or nominee; 
— Director Skills Formation or nominee; 
— Curriculum Officer from another college. 

The Union shall be invited to nominate a representa- 
tive as a panel member. 

Appendix 7. 
Selection Criteria for Head of Programs 
Essential: 

* Tfcaching qualification. 
* Relevant vocational qualification (other than 

teaching). 
* Knowledge of vocational educational systems. 
* Initiative and self motivation. 
* Ability to manage people. 
* Communication and interpersonal skills. 
* Extensive teaching experience in areas relevant to 

DEVET. 
* Evidence of administrative ability and the capac- 

ity to provide educational leadership. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Desirable Criteria: 
* Qualifications or experience in administration. 
* Relevant higher qualifications. 
* Additional relevant experience. 

Job Description for Head of Programs 
Complete teaching duties are required. 
Assume responsibility for administration of a set of 

educational programs and contributes to the quality of 
College Management. 
Selection and Training: 

Assists with the selection of teaching staff for the 
program areas for which he/she has responsibility. 

Identify staff development needs and co-ordinate the 
professional development of full time and sessional 
teaching staff for whom he/she has responsibility. 
Curriculum/Program Responsibility: 

Responsibility for the supervision of teaching staff 
within a range of programs. 

Ensure and co-ordinate the provision of educational 
support materials and adequate equipment resources 
required for program delivery. 

Perform other duties as specified by the Associate 
Director (Academic) in relation to the program deliv- 
ery. 

Manage the resources associated with delivery of fee 
for service courses to achieve required standards. 
Selection by Merit: 

The merit selection process shall apply. 

Appendix 8. 
Selection Criteria for Centre Managers 
Essential: 

* A teaching qualification and experience. 
* Initiative and self motivation. 
* Ability to manage people. 
* Communication and interpersonal skills. 
* Knowledge of industry and community education 

and training requirements. 
* Ability to identify and design programs and 

services to meet client education and training 
needs. 

* Ability to manage a budget and develop resource 
proposals. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Desirable: 
* A vocational qualification (other than teaching). 
* Knowledge of vocational and educational sys- 

tems. 
Recommended Job Description for Centre Managers 

* Responsible to the College Director for the 
effective management of the centre and associated 
smaller centres in accordance with the college's 
policies and procedures. 

* Provides professional advice to the centre's full 
time and sessional teaching staff including the 
provision of regular teaching induction courses. 

* Develops and co-ordinates the delivery of a range 
of fee-for-service courses. 

* Provides advice to school principals and staff on 
matters related to employment and vocational 
education. 

* Conducts course information sessions for local 
schools and community groups and generally 
respond to enquiries regarding TAFE courses and 
employment related matters. 

* Co-ordinates the centre's promotions and public 
relations activities. 

* Ensures the effective management of centre 
services in relation to human resources, finance, 
administration and student services. 

* Develops and monitors the efficiency and effec- 
tiveness of the vocational education programs and 
services conducted by all centres for which he/she 
has responsibility. 

* Provides professional support to the College 
Director in relationship to the negotiation of 
centre resourcing. 

Appendix 9. 
Principal Lecturer 
Principles: 

1. Selected on merit by a centrally administered 
Panel process. 

2. Principal Lecturer should be viewed as a leader- 
ship position which focuses upon qualitative 
improvement in educational processes and pro- 
grams. 

Criteria: 
* Teaching qualification plus relevant industry 

experience. 
* At least five years of teaching experience. 
* Demonstrated significant educational leadership 

in professional practice in the following areas: 
— teaching methodology 
— student assessment 
— curriculum 
— program evaluation 
— educational innovation 

* Demonstrated leadership within the defined area 
of expertise in relation to: 
— maintaining close liaison with industry, pro- 

fessional and other appropriate groups; 
— promulgating advice and information in 

current trends in the area; 
— representing the area on departmental state 

and interstate committees and working 
groups. 

* Demonstrated outstanding performance. 
* Understanding of equal opportunity policies and 

development of appropriate strategies to incorpo- 
rate these principles into the learning environ- 
ment. 
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Role and Duties of Principal Lecturer: 
The Principal Lecturer will be college based and 

filled on merit using agreed selection procedures. The 
position will focus upon leadership and qualitative 
improvement in educational processes and programs. 
The Principal Lecturer is a teaching position and is 
expected to provide college or system wide educational 
leadership in his/her area of expertise. The Principal 
lecturer has industrial leadership responsibilities which 
relate directly to the education process, including 
curriculum, teaching initiatives and industry liaison. 
Panels: 

Panels formed for the purpose of assessing Principal 
Lecturers will comprise: 

* Nominee of Executive Director 
* College Director or Nominee 
* Representative from relevant industry 
* A recognised experienced Principal Lecturer from 

a different institution. In the start-up phase, this 
position will be filled by an appropriately skilled 
and experienced person from the Advanced Skill 
range. 

The Union shall be invited to nominate a representa- 
tive as a panel member. 

Recommendations will be made to the Executive 
Director, DEVET. 
Application Process for Principal Lecturer: 

Applications for promotion to the position of 
Principal Lecturer will be invited annually. The 
promotion procedure will be administered centrally. 
Notices will be published in the DEVET Human 
Resources Information Bulletin. 

Appendix 10. 
Senior Counsellor 
Criteria: 

* Full registration as a psychologist under the 
Psychologists Registration Act 1976. 

* Teaching qualifications. 
* Outstanding level of skills in: 

— management of staff; 
— policy formulation; 
— counselling theory and practice; 
— psychometric theory and practice; 
— management of programs in counselling, 

selection and research; 
— staff training; 
— a specialisation in psychology or manage- 

ment; 
— professional leadership. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Major Function: 
To manage the counselling and information service 

provision within a college. 
Accountability: 

Accountable to: Assistant Director (Academic). 
Accountable for: Counsellors and Information Offi- 

cers within the College. 
Special Functions: 

1. Within the terms of reference of college policy, 
sets policy for the provision of counselling and 
information to students of the college and perspec- 
tive students. 

2. Manages (i.e. organises, leads, co-ordinates) the 
. activities of counselling and information provi- 

sion staff. 
3. Represents the College and DEVET at school and 

community information sessions and provides 
information and careers advice. 

4. Manages and evaluates counselling, selection, 
research assessment, information provision pro- 
grams and projects within the college. 

5. Ensures quality of service provision through 
ongoing evaluation and professional leadership. 

6. Represents the area of counselling and informa- 
tion provision on departmental, state and interstate 
committees and working groups. 

7. Undertakes ad hoc projects as directed by his/her 
superordinate. 

Appendix 11. 
Senior Curriculum Officer 

Senior Curriculum Officers will have specialist 
responsibility for an area of curriculum development. 
They will be expected to have highly developed skills, 
based on formal studies and experience, in this area. 
The role is fundamentally one of a consultation and 
co-ordinator, and is based at Central Office. The Senior 
Curriculum Officer will work closely with, and provide 
specialist support for the college-based Curriculum 
Officers Levels 1 and 2. 
Criteria: 

In addition to the criteria for selection as a 
Curriculum Officer Level 2, the Senior Curriculum 
Officer will need to possess highly developed: 

— communication and interpersonal skills; 
— policy formulation skills; 
— conceptual and analytical skills; 
— project planning and management skills as well as 

the specialist background appropriate to the 
position; 

— ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Selection: 
Selection will be based on open advertisement, and 

will be in accordance with established selection 
procedures. 

The selection panel will be chaired by the Director, 
Skills Formation. 

The appointment should be reviewed after a period 
of five years. 
Duties: 

* Co-ordinate the development of curriculum policy 
and strategy and rationales appropriate to a range 
of learning objectives. 

* Conduct surveys, data collection, and undertake 
statistical analysis and adaptation as the basis for 
systematic curriculum development. 

* Provide research and development expertise to 
appropriate committees, task groups and working 
parties concerned with developing directions and 
guidelines for curriculum development. 

* Liaise with industry, colleges and other govern- 
ment agencies to ensure the regular review and 
evaluation of curriculum strategy appropriate to 
the present and emerging needs of industry and 
commerce. 

* Monitor trends in the area of specialisation, and 
evaluate the effectiveness and applicability of new 
developments. 

* Develop policies for the introduction of specific 
curriculum initiatives across the college system. 

* Assist with the development of implementation 
strategies for the introduction of specific curricu- 
lum initiatives and provide support to college staff 
in facilitating their introduction. 

* Develop and maintain relationships with other 
training and educational bodies to maximise the 
sharing of information and learning resources. 

* Prepare discussion papers. 
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ROWLANDJ 
I have read the reasons in draft of Franklyn J, which led 

him to join in dismissing this appeal. Those reasons clearly 
and adequately express the reasons which led me to the same 
conclusion. It is unnecessary for me to say other than that 
I agree with those reasons. 

FRANKLYNJ 
The appellant ("the Company") appealed against the 

decision of the Full Bench of the Western Australian 
Industrial Commission given 2 September 1992 whereby it 
upheld an appeal by the respondent ("the Union") against 
the decision of a Commissioner at first instance that the 
Company's dismissal of an employee, one Russell, was 
unfair and ordered that he be reinstated. The appeal was 
heard on 2 December 1992 and dismissed with reasons to 
be subsequently delivered. 

It is helpful to firstly consider the decision at first 
instance. It was given by way of a determination under s 44 
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of the' Industrial Relations Act 1979 ("the Act") in respect 
of a claim by the Union that "Mr Mike Russell was unfairly 
dismissed from his employment with the respondent and 
seeks his reinstatement without loss of wages and entitle- 
ments". The dismissal was effected by service on the 
employee of a letter in the following terms:— 

"Mr M Russell 
24 Warman Avenue 
NEWMAN WA 6753 
Dear Mr Russell 

Following a full investigation of the circumstances 
surrounding the incident another Ore Truck Driver, Mr 
A McCormick, in the vicinity of the shift change area 
on the 24 day of October 1991 in which you behaved 
in a hostile, intimidating and unacceptable manner, 
BHP Iron Ore Ltd would be entitled to summarily 
terminate your contract of employment for misconduct. 

However, we have decided to terminate your 
contract of employment effective from 25 October 
1991 by payment of a week's pay in lieu of notice in 
accordance with Clause 5—Contract of Employment, 
Iron Ore Production and Processing (Mt. Newman 
Mining Co. Pty. Limted) (sic) Award No A29 of 1984. 

In view of the foregoing, your attendance at work is 
henceforth not required." 

In his reasons for decision the Commissioner pointed out 
that the Union had claimed that in reality the dismissal was 
a summary dismissal, as evidenced by the reference in the 
dismissal letter to a right to summarily dismiss, and that 
consequently there was an evidentiary onus on the company 
to prove the dismissal to have been justified and that he had 
held the onus to lie on the Company to establish that Russell 
"might have (behaved) in 'a hostile, intimidating and 
unacceptable manner' ".He pointed out that the Company 
had done so and the onus had shifted to the Union "to 
demonstrate that the dismissal was in all the circumstances 
unfair as per the test in the Undercliffe case (65 WAIG 
325)". He thereby identified the two issues to be deter- 
mined. (1) Whether the misconduct in question was 
established, and (2), if so, was it, in all the circumstances 
shown to be unfair. He made no express finding that the 
dismissal was in fact a summary dismissal. The Company's 
counsel complains that, the dismissal having been on notice, 
there was no evidentiary onus on the Company to establish 
the grounds of the dismissal but does not rely on that as an 
error at first instance in the appeal to us, the Commissioner 
having found the Company to have discharged its onus. 

The Commissioner summarised the events which gave 
rise to the dismissal and referred to the evidence of specific 
witnesses including that of the employee Russell. He 
pointed out that the employment was terminated because 
Russell had "behaved in a hostile, intimidating and 
unacceptable behaviour (sic)". The behaviour in question 
was directed towards another employee, McCormick. The 
Commissioner then set out his findings in the following 
passages. 

"The rules of natural justice, so far as unfair 
dismissals are concerned, were described by the 
Industrial Appeal Court in Mouritz vs Shire of 
Esperance (71 WAIG 891). In essence, Mr Steane had 
found Mr Russell guilty without hearing Mr Russell's 
side of the events. Mr Steane did not decide upon the 
penalty until after hearing Mr Russell which placed him 
(Russell) more in a position akin to mitigating than 
putting his version at first hearing. 

The evidence of Russell, McCormick and Mataka is, 
in essence, that a violent verbal exchange took place 
but that no physical action was contemplated by one 
against the other because, amongst other matters, both 
knew the penalty for fighting on the job was instant 
dismissal. However, from all the evidence given, the 
Commission finds on balance as follows: 

(a) Mr McCormick had gratuitously insulted Mr 
Russell at the start of shift. 

(b) As a result of (a) above, Mr Russell went 'looking' 
for Mr McCormick during the shift but was unable 
to find him. 

(c) Mr Russell was short on sleep and towards the end 
of his shift had a verbal fracas with several angry 
intending bus passengers which made him upset. 

(d) Mr Russell waited, against the advice of Ms 
Mataka, for Mr McCormick at end of shift to 'sort 
it out'. 

(e) Mr McCormick approached Mr Russell in an 
aggressive manner standing very close to Russell 
and demanded to know what was the problem. 

(f) The heated argument began and worsened and Mr 
Russell on his own evidence reached 'melt-down' 
meaning he was very angry. 

(g) At this point, other than for the intervention of Ms 
Mataka restraining Russell and telling 
McCormick to 'piss off and Mr McCormick 
stepping back to avoid Mr Russell's grab for him 
and then leaving the scene hurriedly, violence 
would have occurred between them with Mr 
Russell as the initiator thereof. 

Whilst the two protagonists testified that actual 
violence between them would not have occurred, the 
Commission from observation of them during their 
evidence does not accept this contention. In the 
Commission's opinion, there was a violent verbal 
confrontation and on Mr McCormick's evidence he 
(McCormick) was very angry ad if 'touched' by Russell 
he would have 'touched' back and, further, Ms 
Mataka's intervention to prevent violence on Mr 
Russell's part lends further support to the finding in (g) 
above. 

The respondent had reached (as earlier stated herein) 
the same conclusion and therefore dismissed Russell. 

The employer is bound by a duty of care to it's (sic) 
employees and to provide a safe working environment 
for them. Further, I accept the evidence of Mr Steane 
that Russell, for reasons known only to him, described 
his (Russell's) past pugilistic episodes and this was a 
factor in Steane's decision to dismiss. 

It is a further factor in the Commission's conclusion 
that violence was imminent on Russell's part. 

Finally, the evidence that Russell and McCormick 
had later settled their differences, which was known to 
Steane, does not lead to the conclusion that the incident 
should thereafter be lightly regarded. The contrary, for 
the reasons above, is the Commission's finding on all 
the evidence. 

The respondent's conclusion that Mr Russell be- 
haved in a hostile, intimidating and unacceptable 
manner has not been shown, on balance, to be either 
erroneous or unfair in all the circumstances and the 
claim that the dismissal was unfair is not made out." 

The wording of that final paragraph and the Commis- 
sioner's findings suggest that the question of unfairness was 
not in the end considered and determined by him or that, if 
considered, he failed to consider and to take into account all 
the matters relevant to the question of unfairness. His 
conclusion strongly indicates that he held the dismissal to 
be unfair because he found the Company's conclusion as to 
Russell's misbehaviour and its nature to be not erroneous 
or unfair, and not because of a determination of whether it 
was unfair having regard to all of the relevant circumstances. 
As was said by the learned authors of "The Law of 
Employment" Macken, McCorry and Sappideen (3rd ed) at 
275:— 

"In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
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will be able to find alternative employment and the 
financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances at the time of dismissal." 

In Metropolitan Meat Industry Board v. Australian Meat 
Industry Employees Union (NSW Branch) (1973) AR 231 
Watson J commented: 

"In some cases, the issue of unfairness has been 
resolved because of the way in which the employer has 
exercised his rights to dismiss or because of the 
absence of adequate justification for dismissal. But 
even if there are grounds for terminating the contract 
of employment, it is still open to the tribunal to 
examine the severity or otherwise of the step of 
dismissal. The Commission, Commissioners and com- 
mittees have so acted in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence". 

The learned authors of the Law of Employment (supra) 
point out that reinstatement has been ordered in cases where 
there has been selective dismissal as in the case where some 
only of the employees on strike or guilty of misconduct have 
been dismissed, or the employer has condoned such 
behaviour without sanction on other occasions, or dismissal 
is disproportionate to the misconduct involved. It is well 
settled law that the power to order reinstatement may be 
exercised where the dismissal is harsh, unjust or unreasona- 
ble and that the power applies in respect of lawful dismissal 
on notice as well as to summary dismissal for misconduct. 
The principles to be applied are summarised in the 
judgments of this Court differently constituted in the 
Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union (1985) 65 WAIG 385 see at 386 (Brinsden 
J), at 387 (Kennedy J) and at 389 (Olney J). It is not a 
question of the respective party's legal rights but a question 
whether the legal right of the employer has been exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. (North West County 
Council v. Dunn (1971) 126 CLR 247 Walsh J at 263. The 
right of the Commission to intervene is found in s 23 and 
the definition of "Industrial Matter" under s 7. 

Before leaving the decision at first instance I refer to the 
following evidence of the witness Steane (who after 
consultation with others made the decision on behalf of the 
Company to dismiss Russell) as to the decision to dismiss 
and the policy on which it was based:— 

"...It is understood at Mt Newman that if you fight on 
the job you are terminated. Also I have to take into 
account, or we have to take into account, if we are 
certain or feel assured that this type of event will not 
occur again. Given the circumstances around the event 
I felt certain that Mr Russell meant to harm the other 
person. Following his story about his life as a fighter, 
if you want; following Mr Bruce's recount of another 
incident where he had another employee by the throat 
following a shift change meeting and I had heard about 
this incident in the MUA rooms, I could not feel certain 
that if I gave him a 3-day reprimand he would not 
behave in the same manner at a later date—3-day 
suspension not reprimand, sorry. 

And that was why the decision was made to 
terminate Mr Russell?—That's correct. I could not feel 
certain that this event would not occur again, or a 
similar one would not occur again." 

The reference in that passage to "his life as a fighter" 
refers to Steane's earlier evidence that when he spoke to 
Russell, Russell related five or six incidents during his past 
life in which he had been in fights. The evidence was that 
all related to events which ■ had occurred off the work site 
on other occasions and in respect of which it is impossible 
to say, as the matter were recounted by Steane, that Russell 
was necessarily the party at fault. The dates and occasions 
of the events were unspecified and at least one related to an 
incident in the United Kingdom. Reference in Steane's 

evidence to "Mr Bruce's recount of" referred, on Bruce's 
evidence, to an event in about 1986 or 1987 so far as he 
could recall. It was Bruce's evidence that he did not mention 
this episode to Steane until some time after Russell's 
dismissal. Steane's evidence was that Bruce told him thereof 
prior to the dismissal. The Commissioner at first instance 
made no finding on that issue and made no reference to that 
episode as being a factor in the decision to dismiss. The 
evidence was however permitted to be led, on Steane's 
evidence it was a factor which influenced the decision to 
dismiss and the Commissioner found that decision to be not 
unfair. Russell denied Bruce's description of the incident. 
It is clear from the Commissioner's conclusion that, despite 
being aware that the dismissal was not effected on notice and 
so pursuant to the contract of employment, he was 
nevertheless satisfied that the reason for the dismissal was 
because Russell had behaved on the occasion in question in 
a "hostile, intimidating and unacceptable manner" and 
because of what Steane had been told of that and other 
incidents. 

The matter came before the Full Bench on grounds of 
appeal which alleged a finding of "summary dismissal". As 
I have pointed out, the Commissioner in fact made no such 
finding. That his finding might be seen to be one akin to 
"summary dismissal" in the particular circumstance of the 
case is understandable, having regard to the initial submis- 
sion to the Commissioner that it was in reality a summary 
dismissal and his finding as to onus based thereon. The case 
was also fought on the basis that the dismissal resulted from 
the behaviour of Russell and indeed the Commissioner 
found the respondent's conclusion that Russell behaved in 
a hostile, intimidating and unacceptable manner not to have 
been shown to be erroneous or unfair and that in 
consequence (so his reasons suggest) the claim that the 
dismissal was unfair to be not made out. In all those 
circumstances it is understandable that the Union should 
assume that he in fact found "summary dismissal" despite 
the giving of notice. That matter however in my opinion was 
of no real significance to the issue before the Full Bench 
which was whether in the end the dismissal was unfair. 

Because of the way in which the grounds of appeal to us 
are expressed it is necessary to set out the grounds of appeal 
to the Full Bench. They were as follows:— 

"1. The Senior Commissioner erred in fact or in law 
or in fact and law in finding that the Respondent 
was entitled to summarily dismiss Mr Russell 
('the employee') when there was no or insufficient 
evidence that:— 

(a) The employee had struck or intended to strike 
Mr McCormick ('the other employee'). 

(b) The employee had intimidated or intended to 
intimidate the other employee. 

(c) The employee engaged in any other conduct 
that rendered the employee liable to sum- 
mary dismissal by the Respondent. 

2. The Senior Commissioner erred in law or in fact 
or in fact and in law in finding that the employee 
should not be reinstated when there was sufficient 
evidence that the Respondent's dismissal of the 
employee was unfair in that: 

(a) There was no, or insufficient evidence that 
the employee struck or intended to strike the 
other employee. 

(b) There was no, or insufficient evidence that 
the employee intended to intimidate or in any 
other way conduct himself in a manner 
towards the other employee or to other 
employees of the Respondent that would 
render the employee liable to be terminated 
by the Respondent. 

(c) There was no, or in sufficient (sic) evidence 
that the employee was pre-disposed to vio- 
lence or likely to commit acts of violence on 
the premises of the Respondent. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

(d) There was evidence that was accepted or 
ought to have been accepted by the Senior 
Commissioner that: 

(i) The employee was employed by the 
Respondent for a period of 11 years; and 

(ii) The employee was efficient and compe- 
tent in the discharge of his employment 
duties with the Respondent; and 

(iii) The employee conducted himself in a 
manner consistent with the reasonable 
standards of behaviour in the workplace 
that may be required of the employee by 
the Respondent." 

The Full Bench found grounds 1 (c), 2(b), (c) and (d) made 
out and grounds 1(a) and (b) and 2(a) not made out. 

The grounds of appeal to this Court are as follows:— 
GROUNDS OF APPEAL 

1. The Full Bench erred in law in upholding the 
appeal and finding that the dismissal of the 
employee, Russell, was unfair when: 

(a) it found that grounds 1(a) and (b) and 2(a) of 
the grounds of appeal before it were not made 
out; 

(b) it accepted the finding of the Commission at 
first instance ('the Commission') that; 

(i) the conclusion by the appellant that 
Russell behaved in a hostile intimidat- 
ing and unacceptable manner had not 
been shown on balance to be erroneous 
or unfair; 

(ii) Russell would have assaulted and done 
physical harm to another employee, 
McCormick if he, Russell, had not been 
prevented from doing so by another 
employee; 

(iii) it was clear that everyone involved in 
the incident knew that fighting or 
intimidating behaviour was not permit- 
ted by the appellant at its mines and 
would lead to dismissal; 

(c) it found that the conduct of Russell was not 
appropriate in the work place; 

(d) Russell was, in fact, dismissed with payment 
in lieu of notice in accordance with the 
provisions of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Ltd) 
Award No. A29 of 1984 ('the Award') and 
not summarily because of his hostile intimi- 
dating and unacceptable conduct on the mine 
site. 

2. The Full Bench erred in upholding ground 1(c) of 
the appeal when: 
(a) Russell had not been summarily dismissed 

but was, in fact, dismissed on payment in lieu 
of notice in accordance with the provisions 
of the Award because of his hostile intimidat- 
ing and unacceptable conduct on the mine 
site; 

(b) the Full Bench in effect accepted the findings 
of the Commission that: 

(i) the conclusion by the appellant that 
Russell behaved in a hostile intimidat- 
ing and unacceptable manner had not 
been shown on balance to be erroneous 
or unfair; 

(ii) Russell would have assaulted and done 
physical harm to another employee, 
McCormick if he, Russell, had not been 
prevented from doing so by another 
employee; 

(iii) it was clear that everyone involved in 
the incident knew that fighting or 
intimidating behaviour was not permit- 

ted by the appellant at its mines and 
would lead to dismissal; 

(c) the Full Bench itself found that the conduct 
of Russell was not appropriate in the work 
place. 

3. The Full Bench in upholding grounds 2(b), (c) and 
(d) of the grounds of appeal erred in law by: 
(a) failing to give effect to the matters referred 

in paragraphs 1(b), (c) and (d) above; 
(b) failing to distinguish between the issue of 

unfairness and the question of whether an 
order of reinstatement was in all the circum- 
stances appropriate; 

(c) failing to exercise any discretion on the 
question of whether, notwithstanding any 
finding of unfairness, an order for reinstate- 
ment was in all the circumstances appropri- 
ate; 

(d) alternatively, ordering reinstatement of Rus- 
sell without either remitting the matter to the 
Commission for further determination, or 
itself weighing all the evidence, relevant 
matters, findings of fact and assessments of 
credibility made at first instance to determine 
whether reinstatement ought to be ordered 
against the wishes of the appellant. 

4. The Full Bench erred in law by failing to 
determine the appeal on the evidence and materi- 
als raised in the proceedings before the Commis- 
sion and in accordance with section 49(4) of the 
Industrial Relations Act in that: 
(a) it held that the Commission took no or no 

sufficient account of McCormick's part in 
the matter when the Commission had in fact 
done so; 

(b) it held that the appellant had not taken any 
account of Russell's previous good work 
record when in fact, the evidence was that it 
had done so; 

(c) it held that the Commission erred in failing 
to take account of the fairness of suspending 
Russell for 3 days or by his consent for a 
longer period when: 

(i) there was evidence and the Full Bench 
recorded that the appellant, through 
Steane, had considered all the options 
open to the appellant prior to deciding 
to dismiss Russell on account of his 
conduct; 

(ii) the mere failure by the Commission to 
expressly refer to this evidence did not 
amount to error requiring the interven- 
tion of the Full Bench; 

(d) it held that the Commission took no account 
of Russell's denial of the 'throat-clutching 
episode' but failed to have regard for the 
following: 

(i) there was conflict on the evidence 
before the Commission as to the true 
nature of this episode; 

(ii) the Commission evaluated the relevant 
evidence and, in doing so, took into 
account the demeanour and credibility 
of the witnesses; 

(iii) the Commission rejected Russell's ver- 
sion and found that but for the interven- 
tion of another employee and 
McCormick stepping back to avoid 
Russell's grab for him (and then 
McCormick leaving the scene hur- 
riedly) violence would have occurred 
between them with Russell as the 
initiator thereof; 
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(iv) there was no basis for concluding that 
the Commission erred in making that 
assessment; 

(e) it found that the Commission had erred in 
failing to take account of the fact that no 
disciplinary action was taken against 
McCormick but itself failed to; 

(i) consider the evidence that no action was 
taken because McCormick did not phys- 
ically take part in the confrontation 
between him and Russell and left the 
scene; 

(ii) have regard for the matters referred to 
in sub-paragraph (d)(iii) above; 

(f) it failed without justification to recognize or 
give effect to the relevance of the findings by 
the Commission based on the evidence that; 

(i) Russell had described to the appellant 
his 'pas! pugilistic episodes'; 

(ii) that conduct was a factor the appellant 
had taken into account in its decision to 
dismiss Russell. 

5. The Full Bench erred in law by in effect 
substituting its own views on the question of the 
unfairness of the dismissal without identifying 
errors on the part of the Commission which 
justified the substitution by the Full Bench of its 
views on the evidence. 

6. The Full Bench in finding that the Commission 
had erred because there was no sufficient evidence 
that Russell had not conducted himself to accept- 
able standards at work prior to the events in 
question had regard for irrelevant considerations 
and thereby erred in law since: 
(a) the Commission had found and the Full 

Bench by rejecting grounds 1 (a) and (b) and 
2(a) of the grounds of appeal accepted that 
he conduct on the part of Russell giving rise 
to his dismissal justified summary dismissal; 

(b) in a case involving conduct of that kind and 
an employer's duty to its employees to 
provide a work place without endangering 
them, the absence of previous unlawful 
conduct by Russell was irrelevant. 

7. The Full Bench in setting out the 'errors' which 
it considered the Commission had fallen into (its 
reasons at page 18-19) itself erred in law in that: 

(a) it failed to have regard for the matters raised 
in paragraphs 1, 4, 5 and 6 above; and 

(b) failed to assess all relevant evidence from the 
point of view of the appellant as well. 

The real issue before the Full Bench was whether the 
dismissal was unfair and consequently whether reinstate- 
ment should be ordered, it being said that the Commissioner 
had either not considered and determined whether or not the 
dismissal was in all the circumstances unfair or, if he had, 
had not turned his mind to all of the relevant circumstances. 
So far as his reasons reveal the only matters taken into 
account relevant to the fairness of the dismissal, other than 
the circumstances of the misconduct as he itemised them, 
were the employer's duty of care to its employees to provide 
a safe working environment, that Steane's decision to 
dismiss was influenced by Russell's description to him of 
his "past pugilistic episodes", the Commission's conclu- 
sion that at the time of the incident "violence was imminent 
on Russell's part" and that Russell and McCormick had 
agreed to settle their differences. But it is not clear that in 
fact those matters were taken into account on the issue of 
fairness of dismissal. In their context they seem to be 
directed to the Commissioner's finding that die Company's 
finding of misbehaviour was neither erroneous or unfair. 
That that is so gains support from the Commissioner's 
failure to mention other matters clearly relevant to the 
unfairness of decision. They are identified in the reasons of 
the Full Bench. 

A determination as to the fairness of a dismissal is a 
discretionary determination. See Undercliffe (supra); Robe 
River Iron Associates v. Australian Workers' Union (1987) 
67 WAIG 320; Gromark Packaging v. The Federated 
Miscellaneous Workers' Union; unreported; IAC of WA; 
Library No 920560; 6 November 1992. It is settled that the 
correct approach of the Full Bench to appeals pursuant to 
s 49 is that adopted by the Full Bench of the Australian 
Conciliation and Arbitration Commission in Australian 
Workers' Union v. Poon Brothers WA Pty Ltd; (1983) 4 IR 
394 which followed the principles enunciated in House v. 
The King (1936) 55 CLR 499 at 504, frequently re-affirmed 
by the High Court of Australia. The application of those 
principles to the Full Bench was confirmed in Hamersley 
Iron Pty Ltd v. ADSTA 64 WAIG 852 and in AWU v. Robe 
River Iron Associates 66 WAIG 1570. They apply of course 
also to this Court in considering the exercise of a discretion 
by the Full Bench. They were stated in House as follows (at 
504-505);— 

"It is not enough that the judges composing the 
appellate court consider that, if they had been in the 
position of the primary judge, they would have taken 
a different course. It must appear that some error has 
been made in exercising the discretion. If the judge acts 
upon a wrong principle, if he allows extraneous or 
irrelevant matters to guide or affect him, if he mistakes 
the facts, if he does not take into account some material 
consideration, then his determination should be re- 
viewed and the appellate court may exercise its own 
discretion in substitution for his if it has the materials 
for doing so. It may not appear how the primary judge 
has reached the result embodied in his order, but, if 
upon the facts it is unreasonable or plainly unjust, the 
appellate court may infer that in some way there has 
been a failure properly to exercise the discretion which 
the law reposes in the court of first instance. In such 
a case,although the nature of the error may not be 
discoverable, the exercise of the discretion is reviewed 
on the ground that a substantial wrong has in fact 
occurred." 

The Full Bench had before it all the material before the 
Commissioner and his reasons for decision. Thus it was able 
to consider whether or not he had erred in any respect in the 
application of those principles. In particular it was able to 
determine whether he had failed to take into account 
material considerations. It found he had so failed and in my 
opinion rightly so. Consequently it was entitled and indeed 
obliged to review his determination and exercise its own 
discretion in substitution for his. This it did. It found that 
he was entitled to find as he did in relation to Russell's 
behaviour. It was then for it to determine whether the 
exercise of his discretion to determine whether the dismissal 
was unfair had been correctly exercised. In my view the 
Commissioner's reasons clearly paid no attention to matters 
which go to the unfairness of the dismissal, ie whether it was 
harsh, unjust or unreasonable having regard to all of the 
circumstances relevant at the time of the dismissal. The Full 
Bench was clearly of a like opinion. In the exercise of its 
discretion, in substitution for that of the Commissioner, it 
was entitled to take into account not only the matters raised 
in the grounds of appeal as seen by the appellant as relevant 
thereto but such other matters which considered appropriate 
to the issue. Its reasons reveal that it identified, and in my 
opinion correctly so, matters relevant to the issue of fairness 
which it should take into account as being: 

(1) Everyone knew that fighting was not permitted at 
Mt Newman ("the Policy"). 

(2) The behaviour in question was a result of the anger 
of both men. 

(3) On what occurred on McCormick's part was 
calculated to act as provocation to any reasonable 
person. 

(4) That on McCormick's evidence he was not 
physically in danger. 

(5) That there was no assault but a situation between 
two angry men, one of whom had provoked the 
other, neither of whom would back down and who 
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placed themselves in a situation where a physical 
confrontation was likely to occur. 

(6) That there was no evidence that McCormick 
intended to retreat until Ms Mataka intervened. 

(7) That the Commissioner took no notice of Rus- 
sell's denial of the throat-clutching episode (the 
1986-1987 incident referred to by Mr Bruce) nor 
of the fact that if a number of other episodes 
occurred they did so away from work. The latter 
of course refers to the description of Russell's past 
pugilistic episodes. 

(8) That neither the Company nor the Commissioner 
took account of Russell's good work record over 
11 years in the course of which nothing adverse 
was recorded against him. 

(9) That Russell's record in that regard was corrobo- 
rated by police constable Lowe whose opinion 
was that he was not a violent or aggressive person. 

(10) That no sufficient account was taken of 
McCormick's part in the incident in which he 
participated and to which he was a major 
contributor. 

(11) That the two men subsequently resolved their 
differences, this being a matter relevant to the 
likelihood of future harmony. 

Having made those findings the Full Bench listed as 
follows the reasons why it considered the Commissioner had 
erred in dismissing the application. 

"(1) it attached no or too little weight to the fact that 
the confrontation was provoked by Mr 
McCormick, and that at no time when he could 
have avoided it or retreated did he do so until it 
had 'blown up'. 

(2) Mr McCormick was as much a participant as Mr 
Russell, except for the question of the lunge or 
grab which he provoked. 

(3) There was no assault and Mr Russell left the scene 
himself. 

(4) No complaint had been made in the past about Mr 
Russell's behaviour at work over 11 years. 

(5) Mr Russell worked for 11 years for BHP and was 
regarded by Mr Cox at least, amongst others, as 
a good worker. 

(6) It thus failed to take into account all of the relevant 
circumstances relating to the employee and the 
employer as it was required to do. 

(7) It took account of denied incidents of violence at 
work not recorded and incidents outside work 
which were belied by Constable Lowe's view and 
by a violence-free record at work. 

(8) It failed to take account or sufficient account of 
the unfairness of selectively dismissing Mr Rus- 
sell and taking no disciplinary action at all against 
Mr McCormick. 

(9) It failed to take full account of the fairness of 
suspending Mr Russell for three days or by his 
consent for a longer period (see Gregory v. Philip 
Morris Ltd (op cit)). The latter might well have 
been an appropriate step to take. In other words, 
all alternatives were not canvassed. 

(10) There was no sufficient evidence that Mr Russell 
had not conducted himself to acceptable standards 
at work prior to these events." 

All those matters are findings of fact and in my opinion 
were clearly open to the Full Bench on the evidence and 
appropriate to the exercise of the discretion. 

I return now to the grounds of appeal to this Court. In my 
opinion none of these grounds address the matter fundamen- 
tal to this case, ie that the Commissioner failed to properly 
address and so to properly exercise his discretion to 
determine whether the penalty of dismissal, whether or not 
on notice, was unfair, thus requiring the Full Bench to 
address that question. I add that I find it difficult to identify 
any question of law arising out of the grounds of appeal, 
such a question being essential to a right of appeal to this 

Court. The grounds are confusing but essentially go no 
further than to contest findings of fact made by the Full 
Bench in the exercise of its discretion. The references to 
summary dismissal, as opposed to dismissal on notice, do 
not address the issue. The allegation that the Full Bench 
failed to determine the matter in accordance with s 49 of the 
Act purportedly raises a question of law but is unsupported 
in fact. The grounds do not allege the Full Bench to have 
erred in law in determining that the Commissioner erred in 
the exercise of his discretion. Nevertheless I shall deal with 
the grounds of appeal and appellant's counsel's submissions 
in respect thereof on the assumption that such a ground is 
implied. 
Ground 1 

In support of this ground the Company contended that by 
finding grounds 1(a) and (b) of the appeal to it not made out, 
the Full Bench effectively upheld the decision at first 
instance that there was conduct on Russell's part sufficient 
to justify a summary dismissal. It argues that if that be so 
then it is self evident that dismissal is the appropriate 
penalty. In my opinion that submission relies on an 
erroneous view of the ground and the way it was dealt with 
by the Full Bench. What was found not made out was that 
there was insufficient evidence to establish (a) that Russell 
had struck or intended to strike McCormick and (b) that he 
had intimidated or intended to intimidate McCormick. It was 
not found that the respondent was entitled to summarily 
dismiss Mr Russell. Such a finding in any event could only 
be made after a consideration of all relevant circumstances 
to determine whether such a dismissal was unfair. The 
allegation in the ground that the Commissioner erred in 
finding that the respondent was entitled to summarily 
dismiss Russell was in any event still supported by ground 
(c) which was found to have been made out. It is clear 
however from the reasons of the Full Bench that it 
appreciated that there had not been a summary dismissal 
and, in my opinion, when disposing of the grounds of appeal 
it disregarded the reference to the dismissal being "sum- 
mary". The result can be seen as a finding that on the facts 
of the incident as found by the Commissioner dismissal was 
not justified in the absence of other conduct of such a nature 
as to render Russell liable to summary dismissal and 
consequently a finding that the incident on its own did not 
warrant dismissal. The finding was relevant and appropriate 
as relating to the appellant's conduct at work generally 
which itself was relevant to whether the dismissal in all of 
the circumstances was harsh, unjust or unreasonable. It must 
also be appreciated that in any event Russell's misconduct 
was not found by the Commissioner to involve a striking or 
even a present intention on his part to strike and so, as a 
statement of fact, subparas (a) and (b) had no foundation and 
should properly have been disregarded. Relevantly, the 
Commissioner's findings which were accurately identified 
and set out by the Full Bench in its reasons were as follows. 

" Reasons for Decision at First Instance. 
The reasons for decision herein require some 

attention. The Commission at first instance made a 
number of findings:— 
(1) That Mr McCormick had gratuitously insulted Mr 

Russell at the start of shift. 
(2) That Mr Russell as a result went looking for Mr 

McCormick and could not find him. 
(3) That Mr Russell was short on sleep and towards 

the end of his shift had a verbal fracas with several 
intending bus passengers which upset him. 

(4) That Mr Russell waited, against the advice of Ms 
Mataka, for Mr McCormick at end of shift to 'sort 
it out'. 

(5) That Mr McCormick approached Mr Russell in an 
aggressive manner standing very close to him and 
demanding to know what was the problem. 

(6) That there was a heated argument which began 
and worsened and Mr Russell on his own evidence 
was very angry. 

(7) That Ms Mataka restrained Mr Russell and told 
Mr McCormick to 'piss off. 
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(8) That Mr McCormick stepped back to avoid Mr 
Russell's grab for him and then left the scene 
hurriedly, otherwise violence would have oc- 
curred between them. 

(9) That, notwithstanding their evidence to the con- 
trary, actual violence would have occurred be- 
tween them. 

(10) That there was a violent verbal confrontation 
between them, and, on Mr McCormick's evidence 
he was very angry and if 'touched' by Mr Russell 
would have 'touched' him back; Ms Mataka's 
intervention to prevent violence supported that. 

(11) That BHP, having reached the same conclusion, 
dismissed Mr Russell. 

(12) That BHP is bound by duty of care to its 
employees to provide a safe working environment. 

(13) That Mr Russell told Mr Steane of past pugilistic 
episodes and this was a factor in Mr Steane's 
decision to dismiss. 

(14) That violence on the part of Mr Russell was 
imminent. 

(15) That Mr Russell and Mr McCormick having 
settled their differences should not effect the 
result. 

(16) That BHP's conclusion that Mr Russell behaved 
in a hostile, intimidating and unacceptable manner 
had not been shown on balance to be erroneous or 
unfair." 

Other than the "grab" referred to in para (8) thereof, the 
references to violence relate to the situation which might, 
but did not develop, the trigger for which might well have 
been found in the words or conduct of Mr McCormick. For 
this reason alone it was not surprising that grounds (l)(a) 
and (b) of the appeal to the Full Bench were not made out. 

Ground 2 of the grounds of appeal to the Full Bench raised 
issues relevant to the unfairness of the dismissal arising out 
of the nature of the misbehaviour. Ground 2(a) thereof 
referred to in ground 1 (a) of the appeal to us again is no more 
than a finding that the facts there alleged, even if the 
evidence supported them, was not in itself a reason which 
would establish the unfairness of the dismissal. The 
rejection of that paragraph was not a finding that the 
dismissal was fair and does not lead to that inference. 

The findings referred to in paras (b) and (c) do not require 
a conclusion that dismissal was fair. The question of 
dismissal on notice referred to in para (d) is irrelevant to the 
issues. 
Ground 2 

It is not necessary that I comment further on the 
allegations relating to summary dismissal or dismissal on 
notice. The allegation in ground 1 (c) of the appeal to the Full 
Bench was a matter relevant to fairness. The Full Bench 
found the evidence as to that other conduct was insufficient 
to justify summary dismissal. That the Full Bench accepted 
the findings set out in sub-para (b) and made the finding in 
sub-para (c) does not demonstrate that the finding of 
unfairness was in error. They are matters which in the 
exercise of its discretion the Full Bench was to take into 
account. 
Ground 3 

This ground also requires reference to grounds of appeal 
to the Full Bench. Whether or not the Full Bench upheld 
paras 2(b), (c) and (d) of those grounds was a matter of 
decision for it in the exercise of its discretion as to what 
matters were relevant to fairness. It was appellant's 
counsel's specific submission that in upholding ground 2(b) 
of the appeal to it the Full Bench came into conflict with 
its finding that ground 1(b) of those grounds of appeal was 
not made out. The argument assumes the two grounds of 
appeal to state the same proposition. However ground 2(b) 
goes to the question whether such evidence as to intimida- 
tion or intended intimidation as was shown was sufficient 
to justify dismissal, the Full Bench finding that in all the 
circumstances the evidence was insufficient to that end, an 

inference open to it on the evidence. I have already discussed 
the meaning and effect of its finding as to ground 1(b) of 
those grounds of appeal. 

Paragraphs (b), (c) and (d) misconceive both the issue and 
the role that in the end the Full Bench had to play. It had 
to exercise its discretion as to whether in all of the 
circumstances of the case the dismissal was unfair. It 
recognised the established misbehaviour. It was not neces- 
sary that it remit the matter back to the Commissioner and 
indeed undesirable that it do so. None of the matters referred 
to in subpara (d) would require that it be remitted and it 
cannot be said that the Full Bench itself failed to take into 
account the matters there identified. 

To accept, as the ground suggests, that reinstatement 
cannot be ordered against the wishes of the appellant 
suggests that it is not within the discretion of the 
Commission to order reinstatement without the consent of 
the employer, which of course is contrary to established law. 
If in the exercise of its discretion, taking into account all 
relevant matters,—which quite clearly the Commissioner 
had failed to do, the Full Bench was of the opinion that the 
dismissal was unfair in the sense that it was harsh, unjust 
or unreasonable having regard to all the circumstances, then 
reinstatement was a necessary result. 
Ground 4 

This ground is without merit. It cannot be said that the 
Full Bench failed to determine the appeal on the materials 
in evidence before the Commission as required by s 49(4). 
The conclusions referred to in paras (a), (b) and (c) were all 
findings properly open to it on the evidence and the 
Commissioner's reasons. Its inquiry was as to whether he 
had properly or at all exercised his discretion and, if it 
concluded he had not, to exercise its discretion in 
substitution or in lieu. It was not limited to the findings made 
by the Commissioner as the ground appears to suggest. As 
to para (c) the words actually used in the finding were that 
the Commissioner "failed to take full account...". It was 
saying no more than that in determining the penalty of 
dismissal to be a fair penalty in all of the circumstances, the 
Commissioner did not give sufficient account to the 
alternative of suspension. This is made clear by its 
addendum "in other words all alternatives were not 
canvassed". That is an inference open from the evidence. 
I would add that there was some criticism of the Full Bench 
for its suggestion of a suspension of longer than three days 
with the worker's consent. In fairness of the Bench it made 
clear by its reference thereto that that suggestion was made 
on the authority of Gregory v. Philip Morris Ltd (1988) 80 
ALR 455, a decision of the Full Bench of the Federal Court 
of Australia in which it was found on its facts that 
reasonableness required that before taking the step of 
dismissal the employer should have explored with the 
applicant the available alternatives and at least invited him 
to indicate his attitude to an offer of suspension without pay. 

That the witness Steane gave evidence and was found by 
the Full Bench to have considered all options did not mean 
that it was bound by the Company's decision if it in the end 
considered that the Company and the Commissioner had not 
sufficiently considered the same, which quite clearly is the 
overall effect of its decision. 

The reference in para (d) of ground (4) to the denial of 
the "throat-clutching episode" is to the allegation made by 
Mr Bruce of an incident which occurred in 1986-1987 
approximately and is not a reference to the incident between 
Russell and McCormick as the ground assumes. Subpara- 
graph (iii) of this paragraph misstates the Commissioner's 
finding. He did not find Russell to be the "initiator" of any 
violence which might have occurred. Sub-paragraphs (e) and 
(f) fail to recognise that the Full Bench was engaged in the 
exercise of a discretion. The lack of disciplinary action 
against McCormick was a matter open to and appropriate 
for it to take into account. It cannot be fairly said that it 
failed to consider or have regard to the other matters there 
mentioned and to take them into account. It was for it to 
determine what weight such matters respectively should be 
given once it had concluded that the Commissioner had not 
or not properly exercised the discretion. 
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Ground 5 

This ground fails. The Full Bench was exercising the 
discretion which the Commissioner had failed to exercise at 
all or properly. It was not a matter of it having to identify 
specific errors. 

Ground 6 

This ground also fails. It misconceives the distinction 
between proof of misconduct and the discretionary issue as 
to whether dismissal for that conduct was unfair in all the 
circumstances. Russell's conduct prior to the events was a 
relevant consideration. The Full Bench did not overlook the 
matter of the employer's duty to its employees, specifically 
mentioning the same as one of the findings made at first 
instance. 

Ground 7 

Ground 7 is essentially disposed of by the earlier findings 
herein. 

For the above reasons I joined in the dismissal of this 
appeal. 

NICHOLSON J 

I agree with the reasons published by Franklyn J. For 
those reasons I joined in dismissing the appeal. 
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Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision of 
Senior Commissioner Halliwell and myself. 

The appellant organisation appeals against a decision of 
the Commission at first instance, constituted by the Public 
Service Arbitrator. 

At first instance, there was an application (see pages 6-7 
of the appeal book (hereinafter referred to as "AB"))by The 
Civil Service Association of Western Australia Incorporated 
(hereinafter referred to as "the CSA") seeking the 
assistance of the Commission to resolve a dispute between 
the CSA and the Agriculture Protection Board (hereinafter 
referred to as "the APB") which negotiations between the 
parties had failed to resolve. 

Summarised, the application sought the assistance of the 
Commission to resolve a dispute between the CSA and the 
APB. The dispute was alleged to have arisen from then 
APB's decision to place a number of redeployees into 
permanent positions above their substantive level. The 
Board's decision is inconsistent with the principle that no 
employee should gain promotion through the redeployment 
process, so it was asserted. As a result, the decision had 
effectively denied the Association's country members 
access to sought after positions within the metropolitan area. 
The application was opposed. 

Having heard and determined the matter, the Commission 
made an order on 5 August 1992 that the application be 
dismissed (see page 13 (AB)). That constitutes the decision 
appealed against under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The appellant now appeals against that decision and the 
grounds of such appeal, as amended, are set out hereunder 
(see pages 2-5 (AB)):— 

"1. The appeal is against the whole of the decision of 
the Public Service Arbitrator: Commissioner J A 
Negus ("the Commissioner"). 

2. The matters appealed against should be set aside 
or varied by substituting therefor: 

(a) A declaration that the 3 positions of District 
Agriculture Protection Officer in the Agricul- 
ture Protection Board which the Honourable 
Minister of Agriculture has purported to fill 
by the redeployment of construction mainte- 
nance workers be declared vacant, and filled 
in accordance with the Promotions Appeals 
Agreement; and 

(b) A direction that the 3 redeployees be offered 
suitable alternative employment within the 
Public Sector in any position which is 
equivalent to or less than their level of 
classification prior to redeployment. 

3. The grounds of appeal are: 
(1) The decision of the Commissioner was 

against the evidence and the weight of the 
evidence. 



Particulars 
(a) The Commissioner (reasons page 1) 

failed to give sufficient weight to the 
evidence that the 3 employees were 
employed in accordance with the provi- 
sions of AWU Construction, Mainte- 
nance and Service (WA Government) 
Award 1987 despite being given the 
temporary status of government offi- 
cers. 

(b) The Commissioner (reasons page 3) 
failed to give sufficient weight to the 
evidence of Wayne McKenzie Clark 
that the salary and conditions of the 3 
employees, as government officers, 
which when viewed as a whole were 
superior to those of their former em- 
ployment. 

(c) The Commissioner (reasons page 3) 
failed to give sufficient weight to the 
concession made by the Respondent that 
the transfer of the 3 redeployees into 
positions as government officers consti- 
tuted a promotion. 

(d) The Commissioner (reasons page 3) 
failed to give sufficient weight to the 
evidence submitted by the Appellant 
that the Respondent had failed to com- 
ply with merit and equity agreements 
between the Appellant and the Govern- 
ment (see Exhibits A, B and D). 

(e) The Commissioner (reasons page 3) 
placed too much emphasis on the evi- 
dence of Peter King with regards to a 
particular group of officers at the time 
broad banding was introduced which 
matter was limited to its own facts. 

(f) The Commissioner (reasons page 4) 
misconceived the application of the 
guidelines to the General Order and 
wrongly refrained from considering the 
extant administrative promotion appeal 
procedure. 

(g) The Commissioner (reasons page 4) 
failed to give sufficient weight to his 
appreciation that the 3 redeployees 
could be seen by their peers to have 
achieved a considerable advantage by 
force of fortuitous circumstances. 

(2) The decision of the Commissioner was 
wrong in law. 

Particulars 
(a) The Commissioner erred in his con- 

struction and interpretation of the Rede- 
ployment, Retraining and Redundancy 
General Order, made on 17 January 
1989 (69 WAIG 517 and 1383), which 
is limited in its effect to awards listed 
in Schedule B and that the 3 deployees 
were not employed under and subject to 
any award specified in that Schedule. 

(b) The Commissioner (reasons page 3) 
erred in finding that the government 
redeployment policy and the General 
Order override the ordinary promotion 
rights of officers. 

(c) The Commissioner failed to apply the 
definition of "promotion" as contained 
in section 80X( 1) of the Act to the 
redeployment of the 3 employees. 

(d) The Commissioner (reasons pages 3 and 
4) failed to properly apply die doctrine 
of estoppel which has as its fundamental 
purpose to afford protection against the 
detriment which would flow from a 

change of position if the assumption that 
led to it were deserted. 

(e) The Commissioner (reasons page 4) 
erred in accepting the Respondent's 
argument that the Appellant, at all 
material times, acquiesced and actively 
co-operated in applying both the rede- 
ployment policy and the administrative 
promotion appeal process. 

(f) The Commissioner failed to place suffi- 
cient emphasis on the central element of 
the doctrine of estoppel, namely propor- 
tionality between the remedy being 
sought by the Appellant and the detri- 
ment which is its purpose to avoid, 
given that it would be inequitable and 
unjust to insist upon a disproportionate 
making good of the relevant assumption 
and acquiescence. 

(g) The Commissioner has not acted ac- 
cording to equity, good conscience, and 
the substantial merits of the application 
in exercising powers in accordance with 
section 80G of the Act, in not finding 
that the 3 redeployees had been pro- 
moted." 

It was not argued before us that the Public Service 
Arbitrator did not have jurisdiction at first instance. It was 
assumed that he had, and that question does not arise for 
determination here, nor was it argued that the Full Bench 
was without jurisdiction to hear this appeal. 

Background. 
The background to this matter is a little complicated. 

There were three officers employed by the APB, in fact so 
employed for a number of years, pursuant to the Australian 
Workers' Union (AWU) Construction, Maintenance and 
Service (WA Government) Award of 1987. It was not in 
dispute before us that that award applied. These were three 
men, Messrs Ramsden, Stewart and Morton. 

They had been working upon the Board's Argentine Ant 
Eradication Programme which was so successful that it was 
reduced progressively and finally discontinued. The em- 
ployees were declared redundant and were informed that 
they were so by the Office of Redeployment in October 
1990, and they therefore became available for redeployment. 

It would seem that they were used by the APB 
subsequently on various activities, one such role being as 
supervisors of the Q-fly eradication programme with duties 
closely paralleling those of District Agricultural Protection 
Officers (hereinafter referred to as "DAPO's"). This was 
to maintain them in employment. 

Indeed, the APB management decided that the three 
officers should receive equivalent salary and conditions to 
those enjoyed by DAPO's, and they were given, it would 
appear, the temporary status of government officers with 
personal classifications of level 3.1. That would mean, as we 
understand it, that they were paid at salaries instead of their 
previous wages rates under the appropriate award. 

However, what did occur was that in 1991 a special 
voluntary severance scheme for government employees was 
announced by the government. We will turn to that question 
in more detail later. It became the occasion of a more 
permanent disposition of the three employees. 

There were four categories of officer who might be 
approved for voluntary severance under that scheme. The 
first two required the abolition of a position within the 
agency, and the other categories allowed for severance to 
occur if the position was to be filled by a redeployee or by 
a school leaver. It turned out that three DAPO's, in fact, 
located in the metropolitan region, were identified as 
persons who wished to take advantage of the voluntary 
severance scheme. That, of course, meant their retirement. 
It was intended to fill those vacancies by appointing the 
three redeployees to them, those employees having been 
adjudged suitable for such appointments. 
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On 7 October 1991 Messrs Ramsden, Stewart and Morton 
were "redeployed" to positions as DAPO's within the APB. 
These are covered by the Government Officers Salaries, 
Allowances and Conditions Award 1989, No PSA A 3 of 
1989 (GOSAC), and under the award they had access 
therefore to level 3 by way of criteria progression. 

Immediately prior to being so redeployed to these 
positions, they were employed at the APB as construction 
and maintenance workers under the AWU Award, as we 
have said. Under this award they could only progress beyond 
level 4.1 by promotion on merit, and each received total 
gross weekly income from all sources related to their 
employment at the APB of $507.80. A movement from the 
wages to the salaries area like this takes people to coverage 
by the General Conditions and Allowances Award, a public 
service award. 

It is a fact that the positions filled by these three 
gentlemen were not advertised. 

In the normal course of events, this matter may well have 
been considered under S.80X of the Act, as well as S.80Y. 
In those provisions, in particular S.80X, "promotion" is 
defined to mean "movement from one office to another 
office which has a wage or salary and conditions of 
employment which when viewed as a whole are, in the 
opinion of a Board, superior to those which the former office 
had, and does not include reclassification of an office". 

"Vacant office" means "an office in which a vacancy 
has occurred or a new office". 

An "office" is defined in the section to mean "an office 
under the Public Service Act 1978 or any other office or 
position in a public authority". There are then set out a 
number of exceptions, which would not be applicable here. 

However, the mechanism of dealing with matters through 
the Promotions Appeal Boards which are set up under 
Division 4, of which S.80X and S.80Y of the Act are a part, 
did not and do not at the material time apply. This is because 
the Minister is empowered by notice published in the 
Gazette to declare that Division 4 shall not apply to or in 
relation to vacancies in an office, or offices of a class, 
specified in the notice (see s.80X(5)). 

Furthermore, by s.80X(6), s.42 of the Interpretation Act 
1984 is prescribed to apply to and in relation to a notice 
published under s.80X(5) as if the notice were a regulation. 

Indeed, such a notice declaring that Division 4 of Part IIA 
did not apply was published on 12 July 1991 in the 
Government Gazette, and, as a result, the Division did not 
apply at the material time. 

What did occur was that an agreement was entered into 
between the Government of Western Australian and the 
CSA (see pages 99-111 (AB)) called a Memorandum of 
Agreement for Structural Efficiency in the Western Austra- 
lian Public Sector. That had the effect of setting out a 
different promotions appeal process from that which existed 
under the Act, although it was conceded before us and 
virtually conceded at first instance, that it was not sought 
to reduce the rights of appeal, but to make them cheaper and 
less formal. 

Clause 8.2 of that part of the agreement, set out at pages 
103 et seq (AB), and called a schedule, refers to appeal 
processes. That reads as follows (see page 105 (AB)):— 

"Appeals Processes 
(a) Promotion Appeals 

The parties agree that the current promo- 
tion appeal process is time consuming, 
expensive and overly formal. The parties 
commit themselves to the introduction within 
1 year of an alternate system which will 
streamline and improve the appeals process 
and negotiations will include an examination 
of: 

• an internal administrative Board of 
Review system without advocates. 

• a 'last resort' recourse to the Industrial 
Relations Commission. 

A revised proposal has been presented by the Office 
of Industrial Relations to the CSA for consideration. 
(b) Classification Appeals 

The classification appeals process was stream- 
lined following the second tier agreement; the new 
procedures being reflected in an (sic) procedural 
agreement between the Public Service Commis- 
sion and the CSA dated February 9, 1989. The 
average duration of the hearings were as a result 
significantly reduced. However, the parties have 
agreed to further review the system without 
abolishing the right of appeal. The same principles 
and objectives stated for the reform of promotion 
appeals will be applied to the proposed review of 
the classification appeals system. 

A revised proposal has been presented by the Office 
of Industrial Relations to the CSA for consideration." 

Pages 112-121 (AB) sets out what is referred to there as 
a "New Promotion Appeals System" (hereinafter referred 
to as "NPAS") (see exhibit B). It is to apply to all CSA 
covered positions within the public sector classified level 2 
to level 8. It establishes an Appeal Committee, the exclusion 
of advocates from all matters to be heard by the Committee, 
and the right for all applicants to obtain written information 
concerning the selection process. 

In addition, appeal rights under this system are extended 
to include level 7 and 8 positions. 

Appeal forms are said to be obtainable from this 
Commission and are to be forwarded to the Registrar of this 
Commission. We doubt that the parties have any right to 
confer a function on the Registrar who is an officer of this 
Commission. We must say that we do not understand what 
role this Commission has in the matter. As these appeals do 
not purport to exist under the Act, the Commission would 
have no role in hearing them, and its registry should not be 
a vehicle for an external procedure. To do so would probably 
be an act ultra vires. 

The grounds for appeal are set out at page 115 (AB), and 
page 117 (AB) provides that unanimous decisions shall be 
final. 

Further, at page 117 (AB), the following is provided:— 
"In cases where the decision is not unanimous and 

the appellant or the recommending authority feel 
aggrieved, they may ask that the Department of 
Productivity and Labour Relations, acting as agent for 
the employer, take a claim to the Public Service 
Arbitrator for determination under S44(12a). The Civil 
Service Association and the employer will not provide 
advocates at these proceedings before the Arbitrator." 

There are other provisions concerning the operation of 
Appeal Committees. 

It was also common ground between the parties that the 
Redeployment General Order of this Commission (see pages 
187-206 (AB)) applied by agreement to matters of redun- 
dancy to government employees. That appears at pages 
189-193 (AB). That provides, inter alia, that employees 
shall not be made redundant by the employer, other than in 
accordance with clause 4.—Redeployment and Retraining 
of this order. 

Clause 4 provides in clause 4(1) as follows (see page 189 
(AB)):— 

"Suitable Alternative Employment 
Subject to this clause, each employee whose position 

is declared redundant shall subject to subclause (7) of 
this clause, be transferred to suitable alternative 
employment either within his/her Department/Author- 
ity or with another Government employer. 

Suitable alternative employment shall be defined as 
that which provides the employee with a position 
which— 

(a) is a permanent position with a government 
employer; 

(b) has a wage or salary as close as possible to 
that of the employee's existing position; and 
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(c) does not require the employee to change 
his/her place of residence in order to take up 
the position; 

and has regard to— 
(a) the relevance of the duties and responsibili- 

ties, to the qualifications and experience of 
the employee and the competence of the 
employee; and 

(b) the ordinary hours of duty being in general 
no less than those worked by the employee 
in his/her original position;" 

The significance of that clause is that it requires that any 
employee whose position is declared redundant be trans- 
ferred to suitable alternative employment either within his 
or her Department or Authority or with another government 
employer. It is said to be subject to clause 7. Clause 7 refers 
to transitional provisions and they were said not to be 
applicable. 

Clause 4 goes on to define suitable alternative employ- 
ment. It is that which provides the employee with a position 
which:— 

(1) Is a permanent position with a government 
employer; 

(2) Has a wage or salary as close as possible to that 
of the employee's existing position. 

(3) Does not require the employee to change his/her 
place of residence in order to take up the position. 

Suitable alternative employment also is defined as having 
regard to the relevance of the duties and responsibilities, to 
the qualifications and experience of the employee and the 
competence of the employee, and the ordinary hours of duty 
being in general, no less than those worked by the employee 
in his/her original position. 

The policies of the government relating to the overall 
management of employment are set out at page 200 (AB) 
in the Government Gazette of 2 July 1986 under Public 
Service Notices. The Government says there, inter alia, that 
it will redeploy affected employees to suitable positions 
anywhere within the public sector and will not confine its 
efforts to a particular organisation (the "Whole of Govern- 
ment" Approach). 

It also says that the Government will seek to avoid the use 
of involuntary retrenchment as a response to redundancy. 

In 1991 a special voluntary severance scheme, as we have 
noted, was announced by the Government. It was as a result 
of that scheme that the positions to which these gentlemen 
were sought to be transferred became vacant (see pages 
419-427 (AB), 1990/91 Budget Implementation). Paragraph 
4.3 relates to Selective Voluntary Severance. 

At pages 242-243 (AB) the CSA admitted various facts 
relating to the dispute. These were as follows:— 

"1. On October?, 1991 Messrs Ramsden, Stewart and 
Morton were redeployed to positions as District 
Agricultural Protection Officers (DAPO's) within 
the Agriculture Protection Board (APB). 

2. District Agricultural Protection Officers are cov- 
ered by the Government Officers Salaries, Allow- 
ances and Conditions Award 1989, No PSA A3 of 
1989. Under this Award DAPO's have access to 
Level 3 by way of criteria progression. 

3. Immediately prior to being redeployed to these 
positions Messrs Ramsden, Stewart and Morton 
were: 

(i) Employed at the APB as Construction and 
Maintenance workers under the Australian 
Workers Union Construction, Maintenance 
and Services (WA Government) Award 
1987; 

(ii) Classified under this award as Construction 
Maintenance Workers, Level 4.1; and 

(iii) Under this Award could only progress be- 
yond Level 4.1 by promotion on merit; 

(iv) Each received total gross weekly income 
from all sources related to their employment 
at the APB of $507.80. 

4. At the time Messrs Ramsden, Stewart and Morton 
were redeployed to these positions Division 4 of 
Part HA of the Industrial Relations Act 1979 
Promotional Appeal Boards did not apply to 
vacant offices covered by the Government Offi- 
cers Salaries, Allowances and Conditions Award 
1989, No PSA A3 of 1989. The Minister for 
Productivity and Labour acting pursuant to sub- 
section (5) of Section SOX of the Industrial 
Relations Act 1979 had granted an exemption to 
this Division of the Act to allow an administrative 
promotional appeals system to be trialled. 

5. The Association agreed to trial the administrative 
appeals system after agreement was reached with 
the WA Government that, inter alia: 

(i) Employees right of appeal would not be 
prejudiced, and on the clear understanding 
that; 

(ii) Vacant positions would continue to be 
advertised in the normal way; to wit in 
accordance with Section 80(Y) of the Indus- 
trial Relations Act 1979 and Industrial 
Relations Commission Regulations. 

6. This agreement requires the Minister for Agricul- 
ture to advertise and fill by way of a competitive 
selection process all vacant positions not filled by 
the transfer of an employee without promotion. 

7. Agreement between the WA Government and the 
Civil Service Association provides that employees 
shall not gain a rise in their substantive level 
through the redeployment process. 

8. To the extent of the conditions specified therein 
Schedule 2 accurately compares the employment 
conditions for employees under the AWU Con- 
struction, Maintenance and Services (WA Gov- 
ernment) Award 1987 with those for employees 
covered by the Government Officers Salaries, 
Allowances and Conditions Award 1989, No PSA 
A3 of 1989." 

The Commission dealt with the matter at first instance 
and held that it was quite common for employees to be 
redeployed from wages awards to salaried positions, there 
being an estimated 300 such movements over the past two 
years, and over an eight year period, some 3000 redeploy- 
ments have been effected. 

The Commission held that therefore the CSA was 
estopped from denying that this was not a practice to which 
it agreed. 

Secondly, there never were any vacancies since the 
movements of the six employees, that is the three gentlemen, 
the subject of these matters, and the three persons who took 
voluntary severance, were so interlocked as to constitute one 
transaction. 

The Commission said, too, that the three gentlemen may 
be seen to have achieved a considerable advantage by force 
of fortuitous circumstance. 

Conclusions. 
The questions which arise in this matter are as follows:— 

(1) Were these three employees promoted? 
(2) Does one ascertain whether they were promoted 

or not by reference to the definition of "promo- 
tion" contained in s.BOX of the Act and the 
definition of "vacant office" set out therein (see 
exhibit B, pages 112-121 (AB), the NPAS) (and 
see the submissions of Ms Smith (of Counsel) at 
page 32 of the transcript on appeal)? 

(3) Did the positions to which these gentlemen were 
redeployed constitute vacancies? 

(4) Should the redeployment policy and the General 
Order be read as separate distinct portions of 
agreement from the Promotions Appeal Agree- 
ment? 
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(5) Did the three DAPO positions which became 
available, to which these three employees were 
redeployed, become available only as a result of 
the Government's special voluntary severance 
scheme which came into effect on 15 August 1991 
(see Mr Peter King's evidence at page 85 (AB))? 

(6) Is the CSA estopped from denying that this was 
a practice, in any event, with which it agreed? 

(7) Even though the General Order does not cover any 
of the CSA awards, was it adopted by the CSA as 
a policy, and was there a contractual agreement 
between the Government and the CSA of which 
it was part (see Mr David Alexander Robinson's 
admission in evidence at page 43 (AB) and see 
also pages 200-201 (AB))? 

(8) Should the severance and redundancy scheme 
agreements or policies be construed as separate 
from the Promotions Appeal Agreement? 

(9) Should the promotion appeal policy contained in 
exhibit B be construed as an agreement that 
applies only when a position becomes vacant in 
the normal scheme of employment and does not 
apply to redeployment? 

There is said to be an agreement that covered at least some 
of the conditions of employment of government employees 
and officers whose union coverage was that of the CSA. 
That agreement, it is clear, and was clear at first instance, 
contained, inter alia, exhibit B, the NPAS, the General 
Order on Redeployment by adoption and the Voluntary 
Severance Scheme. 

The following conclusions should be drawn. That portion 
of the agreement was to all intents and purposes part of the 
agreement which was specifically adopted by the "Struc- 
tural Efficiency Agreement". In the end, too, on the 
evidence, and, indeed, it was common ground, or was by 
implication conceded, that the NPAS did not purport to 
water down the rights which the parties enjoyed under 
Division 4 of Part IIA of the Act. 

We should note that even though there was some 
suggestion at first instance that promotions under the 
promotion scheme were not subject to the definitions 
contained in the Act, Ms Sheridan, who appeared for the 
respondent at first instance, accepted that a promotion may 
have occurred in a strict sense, but that what one had to do 
was to read the definition of' 'promotion'' in the Act against 
the Redeployment General Order and the Government 
policy on redeployment. That was, in effect, a concession. 

Thus, the definitions of promotion and vacant position 
contained in S.80X of the Act applied. 

Next, the submission was that this redeployment was, 
whether it might be said to be a promotion as defined or not, 
a matter to be separately dealt with under the redeployment 
portion of the General Order which was said to be part of 
the contract between the CSA and the Government. 

In our opinion, that cannot be said to be so because the 
redeployment provision clearly stands on its own and relates 
to redeployment only. It does not purport to intrude upon the 
definition of promotion or of vacancy, nor vice versa. What 
it does is provide a mechanism which safeguards the rights 
of a redeployee as much as possible. 

If one had to go outside the plain meaning of the words, 
the Government's own "Alternative Opportunities for 
Redeployees", Bulletin No 28 (see exhibit H) sets out the 
positions that are available for redeployees to apply for, and 
in applying for positions redeployees may only consider 
those positions equivalent to their own positions or below 
(see also Mr Robinson's evidence). 

The definitions of "promotion", "office" and "vacant 
office" apply as they appear in the Act. That is because it 
was accepted (see exhibit A, clause 8.2) that people's 
promotion rights were not to be prejudiced or diminished by 
the NPAS, and no narrowing of the concept of appeal 
occurred. 

In this case what occurred was this. Three persons were 
declared redundant. They were employed under the AWU 
Award, and at least, were employed as wages employees. 

They were next employed under a CSA Award in level 3 
positions, which are the positions of officers, and paid 
salaries. They were able to be then appointed to those 
positions because the three persons who filled them took 
voluntary severance pay and left the positions. They were 
quite clearly promotions, because they were appointed to 
"higher" positions within the definition in s.80X of the Act, 
and the plain English definition of promotion. They were 
moved from one office to another which had a wage or 
salary and conditions of employment which, when viewed 
as a whole, were superior to those which the former office 
had. There was uncontested evidence from Mr Wayne 
McKenzie Clark to that effect. On his evidence alone, the 
redeployees could be held to have gained a promotion as 
defined. 

In addition, they were appointed to offices which were 
vacant in that persons who occupied them had left them. 

It is fair to say, therefore, that if the rights relating to 
appeals have not been reduced by the agreement from what 
was contained in the Act (and they were not), then there 
should have been notice of the vacancy given, and, even if 
that were prevented, the positions should have been filled 
as on promotion. 

It is, of course, quite wrong to say that because they were 
interlocking situations that no vacancy occurred. Indeed, 
whether this was an interlocking situation makes no 
difference. A vacancy had to occur once the person who had 
been appointed to the office left it, otherwise there would 
be no vacancy to fill. If there was no vacancy to fill, then 
nobody could be appointed. Mr King conceded in evidence 
that there was a vacancy for a split second. 

What occurred was that those persons who took voluntary 
severance benefits left their offices, those offices became 
vacant, and they were filled by appointment, and by, in fact, 
appointment of the three gentlemen, the subject of these 
proceedings. They could not have been filled unless they 
were vacant. These three employees were promoted to 
vacant offices as defined in the Act and as accepted as a 
definition to be applied to the NPAS. 

As to the question of estoppel, there was evidence from 
Mr Peter King, the Manager of Recruitment Development 
and Mobility with the Public Service Commission. He is 
also the Director of the Office of Redeployment. He said that 
300 people have been moved from wages and salaries by use 
of the General Order. However, his evidence was that the 
CSA had raised its concern regarding possible breaches of 
the Act (see page 81 (AB)) as to any administrative policies 
in place for promotions appeals when officers have been 
redeployed across awards. He also referred to 10 positions 
moved above the base level, but doubted that they occurred 
with the full knowledge of the CSA. 

It is not, therefore, at all clear, on his evidence, that there 
was any unequivocal conduct which might be said to 
constitute estoppel in that the respondent, as a member of 
the Government, a party to the agreement, constituted in part 
by the documents to which we have referred above, might 
rely upon such conduct (see the definition of the doctrine of 
estoppel in Commonwealth v. Verwayen 170 CLR 394). 

In the circumstances, it should be concluded that:— 
(1) These were promotions to vacant offices as 

defined and those definitions in the Act by 
implication remained as part of the agreed 
process. 

(2) Even under the procedures agreed there should 
have been a right to permit promotions appeals. 
This should have been done. 

(3) These were not "redeployments" as such, and the 
redeployment provisions did not apply. 

(4) The provisions as to redeployment and promotion 
are separate provisions. A redeployment cannot 
constitute a promotion and vice versa. 

The questions posed above on pages 13-14 should be 
answered:— 

(1) Yes 
(2) Yes 
(3) Yes 
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(4) No 
(5) Yes 
(6) No 
(7) Yes 
(8) No 
(9) No 

For all those reasons, the appeal will be upheld and the 
decision at first instance varied by an order that the 
appointments to the positions be declared null and void and 
such other orders as we might be persuaded to make on 
further submission to reflect these reasons. A Minute of 
Proposed Order will issue. 

COMMISSIONER FIELDING: Division 4 of Part IIA of 
the Industrial Relations Act 1979 establishes a scheme for 
appeals in respect of recommendations for promotion to 
vacant offices in the State Public Service, or to offices or 
positions in most public authorities. A "promotion" for 
these purposes is defined by s.80X(l) of the Act to mean 
movement from one office or position to another office or 
position, which has a wage or salary and conditions of 
employment which, when viewed as a whole are, in the 
opinion of the Promotions Appeal Board, superior to those 
which the former office or position had, but does not include 
reclassification of an office or position. The Act, by S.80ZA, 
enables an unsuccessful applicant for promotion to an office 
or position to appeal to the Promotions Appeal Board 
against the recommendation if he considers that he has a 
better claim to promotion than the employee who has been 
recommended for promotion. However, by s.80X(5), the 
Minister responsible for administering the Act may, by 
notice published in the Gazette, declare that the statutory 
scheme shall not apply to, or in relation to vacancies in an 
office or offices of a class specified in the notice. 

By a notice first published in the Gazette on 12 July 1991, 
the Minister issued such a declaration in respect of, amongst 
others, any vacant office covered by the Public Service 
Salaries Agreement 1985. That declaration was made 
against the background of a Memorandum of Agreement 
entered into in 1989 between the Government and the Civil 
Service Association, who are parties to the Public Service 
Salaries Agreement 1985, in order "(t)o improve the 
efficiency and effectiveness of the Western Australian 
Public Sector". A feature of the Agreement was a 
commitment to establish an alternative and less formal 
process of dealing with promotion appeals. As a conse- 
quence, in or about mid-1990 the parties reached an 
agreement establishing a more streamlined process of 
dealing with promotion appeals through an internal adminis- 
trative board of review with "last resort" recourse to the 
Western Australian Industrial Relations Commission ("the 
new promotion appeals system"). 

Moreover, for some time, as part of its policy to reduce 
staffing levels, while at the same time maintaining security 
of employment in the public sector, the Government had 
established a policy governing redundancies in the public 
sector. The emphasis on the policy was redeployment in 
preference to voluntary severance and involuntary retrench- 
ment. That policy, so far as it applied to many blue collar 
or wages employees, was embodied in a General Order 
made by the Western Australian Industrial Relations 
Commission pursuant to s.50(10) of the Act on 3 February 
1989 and known as the Western Australian Government 
Employees Redeployment, Retraining and Redundancy 
General Order (see: (1989) 69 WAIG 517 and 1383). 
Relevantly, that Order did not apply to employees covered 
by the Australian Workers' Union Construction Mainte- 
nance and Service (WA Government) Award 1987 (Cth), 
nor did it cover officers in vocations for which the Civil 
Service Association had constitutional coverage. Nonethe- 
less, it is accepted by the Association that it was in 
agreement with that policy and, in essence, regarded itself 
as being bound by it. Under the policy, employees who 
became redundant were placed on a list of redeployees, 
administered by the Office of Redeployment and Retraining, 
so that they could have a priority claim to vacancies as they 
occurred in the various public authorities. The policy carries 
with it a guarantee of income maintenance in return for 

which employees on the redeployment list were required to 
take up suitable alternative employment in any public 
authority. 

On or about 15 August 1991, as part of its strategy to 
further reduce employment levels across the public sector, 
the Government introduced a special voluntary severance 
scheme. Under that scheme, the office or position occupied 
by the person taking voluntary severance was to be 
abolished, or another office or position abolished by means 
of an "internal lateral transfer", unless the position vacated 
was filled with a redeployee. That scheme was introduced 
as a policy directive by Government to the various 
Government agencies (see: Circular to Ministers No. 80/90 
and No. 45/91). 

In 1987 the jobs of three persons, amongst others, who 
were employed by the Agricultural Protection Board as part 
of a programme to control Argentine ants, became redundant 
because the programme, for environmental reasons, was 
brought to an end, despite the continuing war being waged 
by the ants against the human race. Those three persons were 
employed under the Australian Workers' Union Construc- 
tion Maintenance and Service (WA Government) Award 
1987. Subsequently, it seems they were utilised to work as 
supervisors of the Q-fly eradication programme in the 
metropolitan area. As such, they worked alongside and 
performed much the same work as agricultural protection 
officers, who are Government officers employed in the 
Department of Agriculture under the Public Service Salaries 
Agreement 1985. Accordingly, the Department gave these 
three persons "a personal classification" of Level 3.1, 
which I take to be the same classification as that for 
agricultural protection officers. However, that job appar- 
ently came to an end and in October 1990 the Department 
of Agriculture accordingly notified the Office of Redeploy- 
ment that these three persons, with others, had become 
redundant and their names were placed on the redeployment 
list. In September 1991 the Department took the opportunity 
to allow three persons occupying the positions of agricul- 
tural protection officers in the metropolitan area to take 
voluntary severance under the special voluntary severance 
scheme and appoint the three redeployees to those positions. 
That action apparently upset some agricultural protection 
officers in the country who normally expect to be transferred 
to the city as and when a vacancy in metropolitan positions 
arises. 

The Appellant challenged the Respondent's action before 
the Commission, constituted by a Public Service Arbitrator, 
on the ground that the Respondent's decision was'' inconsis- 
tent with the principle that no employee should gain 
promotion through the redeployment process", at least 
without being subject to the new promotion appeals system. 
The Appellant's argument was that the redeployees were 
promoted from wages staff to Level 3 salaried positions and 
thus the promotion appeal process should be followed. The 
Respondent did not seriously challenge the proposition that 
the three redeployees had been promoted, but argued that the 
redundancy and redeployment policy stood alone and was 
unaffected by the new promotion appeals system. Its 
argument was that the new promotion appeals system, and 
as I understand it, the statutory scheme, "operates insofar 
as the redeployment policy allows it to operate". The 
Respondent contended, that this interpretation was consis- 
tent with the custom and practice which has existed since 
1989. Such an interpretation was said to be necessary "in 
order to allow the Government's commitment to redeploy- 
ment as a first option as opposed to involuntary redundancy 
to be effectively administered". 

The Respondent asserts that approximately 2,000 people 
have been redeployed under this policy, including people 
from wages to salary staff, without complaint from the 
Appellant and therefore the Appellant ought not now be 
heard to complain. The Respondent argued before the 
Arbitrator, as it did before the Full Bench, that the Appellant 
was estopped from denying that the redundancy and 
redeployment policy was to be taken as an exception to the 
new promotion appeals system. In addition, the Respondent 
now argues that the departure of those who took the special 
voluntary severance scheme did not create a vacancy so as 
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to activate the new promotion appeals system. The 
redeployees merely substituted those who took voluntary 
severance. The Respondent contends that the new promotion 
appeals system applies only to normal vacancies and not to 
those resulting from redundancies. In this respect, the 
Appellant referred to and relied on the position of Hamersley 
Iron Pty Limited v. The Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia (1983) 
63 WAIG 607, 609 to highlight the distinction between a 
dismissal in the ordinary course of events and a dismissal 
through redundancy. 

The Arbitrator did not find it necessary to determine the 
status of the new promotion appeals system viz-a-viz the 
Government policy with respect to redundancy and rede- 
ployment. Although, having some sympathy "for the plight 
of the APO's in country posts who seek to move to a more 
attractive location" the Arbitrator concluded that the 
Appellant, by its past conduct, had not objected to the 
promotion of redeployees by Government agencies and was 
estopped from complaining on this occasion. Furthermore, 
the Arbitrator took the view that the voluntary severance and 
the subsequent appointment of the redeployees to the 
positions in question were interdependent. The Department 
agreed to the voluntary severance for the specific purpose 
of enabling the three redeployees in question to replace 
them. Had it not so agreed, there would not have been any 
vacancies to satisfy the aspirations of their country 
counterparts. 

By this appeal, the Appellant now challenges the 
Arbitrator's determination, principally on the ground that 
the Arbitrator misapplied the doctrine of estoppel and 
misconceived the import of the Western Australian Govern- 
ment Employees Redeployment, Retraining and Redun- 
dancy General Order. 

In my view, it is undeniably the case that the Commission 
misapplied the doctrine of estoppel as the Appellant alleged. 
It is highly questionable whether, having regard to the 
provisions of s.26(l) of the Industrial Relations Act 
stipulating that the Commission shall act without regard to 
technicalities or legal forms and shall not be bound by the 
rules of evidence, the doctrine of estoppel is applicable in 
a case such as this (see: Commonwealth v. Sciacca (1988) 
23 IR 318; but cf Re Hunter Cleaning Service (1979) AR 
531). In any event, the suggestion that estoppel arises out 
of the fact that a number of public servants were, in effect, 
promoted in or about 1985 as the result of broadbanding 
without invoking the statutory promotion appeals scheme is 
wholly without foundation. On that occasion, the existing 
classification structure was abolished and replaced with a 
broadbanded structure. It was a matter of assigning a new 
classification under a different formulae as best as could be 
done for all of the offices in the Public Service. That exercise 
bears little, if any, resemblance to the situation now before 
the Commission. Similarly, although it might be the case 
that in the past redeployees have been effectively promoted 
to positions without complaint from the Association, it does 
not follow that the Association thereby acknowledged that 
the new promotion appeals system had no role in those cases 
(cf Kidd v. Savage River Mines Ltd (1984) 9 IR 362, 369). 
It is necessary that the Association had full knowledge of 
those cases and the evidence falls a good way short of 
establishing that fact. Indeed, such evidence as there is 
suggests that from time to time the Association expressed 
its concerns about what was happening. In the circumstances 
it was necessary that the Arbitrator consider the import of 
the new promotion appeals system which, in my opinion, 
admits of only one conclusion, that is, that the system does 
not exclude promotions for redeployees. 

Although Division 4 of Part IIA of the Act excludes 
certain positions and offices from the operation of that 
Division, it does not exclude offices or positions taken up 
by redeployees. There is otherwise no warrant to hold that 
the Government's retrenchment and redeployment policies 
override the provisions of that Division of the Act. 
Furthermore, there is no authority in the Act for a General 
Order to override the Act in this respect, and in any event 
it is accepted by the Respondent that the General Order does 
not apply to the office of agricultural protection officer or. 

indeed, to the positions formerly occupied by the three 
redeployees in question. Moreover, there is nothing in the 
Agreement which established the new promotion appeals 
system to suggest that it should be regarded any differently 
from the statutory scheme in this respect. All that the new 
promotion appeals system was designed to do was to 
simplify the appeal process and not take away any rights of 
appeal. Indeed, the document setting out the details of the 
new promotion appeals system, clearly stipulates that "there 
is no intention to abolish or diminish the right of appeal but 
rather it is intended to provide a system that is not as time 
consuming, expensive and formal as the system it is to 
replace". In these circumstances, it is very difficult to see 
how it can be said that the new promotion appeals system 
does not extend to and include the right to appeal against 
the recommendation to promote redeployees. It is to be 
noted too that in the document entitled Human Resource 
Management Principles Regulating Organisation Restruc- 
turing, issued by the Public Service Commission of Western 
Australia in 1991, there is a clear statement under the 
Protection of Merit Principle that there is to be "No 
Promotion from a Restricted Field".,The Principle states 
that "(e)mployees shall not gain any rise in their substantive 
level as a result of competition from a restricted field or 
reassignment within an organisation". Clearly that is not 
consistent with' the proposition that the redundancy and 
redeployment policies have priority over the new promotion 
appeals system. In fact, as a note to that Principle, it is 
recorded that "certain Departments and organisations were 
granted quarantining from normal advertising and vacancy 
requirements during restructuring and downsizing activity", 
but this would no longer take place because "quarantining 
is an unacceptable violation of the merit principle and 
unnecessarily restricts the opportunities for promotion and 
mobility for public employees". 

The redeployment and redundancy policies, at least so far 
as the relevant offices and the redeployees are concerned, 
are little more than a ministerial directive to Heads of 
Department and do not have any legislative force. The 
policies, for example, do not appear to have been published 
as an administrative instruction for the purposes of section 
19 of the Public Service Act 1978. Furthermore, the 
directives do not say that the policies are to override the new 
promotion appeals system. TTtey merely provide, inter alia, 
that before persons were allowed to take voluntary sever- 
ance there had to be a guarantee that a job would disappear 
or otherwise be filled with a redeployee. That is not to say 
that redeployees can be promoted into a vacant office or 
position in disregard of the scheme of the promotion appeals 
system. On the occasion complained of, the Department of 
Agriculture mistook is obligation to fill positions vacated by 
persons taking voluntary severance with redeployees as a 
licence to fill the position with any redeployee, even if that 
appointment meant promotion for the redeployee. 

It is undoubtedly the case that if the three persons who 
took voluntary severance had not done so, no vacancy would 
have arisen in their offices and thus the country agricultural 
protection officers would have nothing to complain about at 
this time. However, the fact is that they did vacate those 
offices and in those circumstances the new promotion 
appeals system is activated. The Respondent, in my view, 
rightly conceded that the three redeployees in question had, 
in effect, been promoted as defined for the purposes of the 
new promotion appeals system. Clearly on the evidence 
adduced in the proceedings before the Arbitrator the wages 
and conditions of employment for the positions they 
occupied prior to redeployment were inferior to those of 
agricultural protection offices to which they were appointed. 

It is difficult to see how a vacancy was not created on the 
occasion when the three agricultural protection officers took 
their voluntary severance. A "vacant office" is defined by 
s.80X(l) of the Industrial Relations Act 1979 to mean "an 
office in which a vacancy has occurred or a new office". I 
would have thought it was trite to say that when persons left 
the employment of the Department, albeit as a result of 
voluntary severance, the offices previously occupied by 
them thereby became vacant. The former employees must 
necessarily vacate their respective offices in order that 
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someone else can be appointed to or fill the office. In that 
sense there is a vacancy, even if the office is almost 
immediately thereafter filled by one of the redeployees. The 
Respondent's reference to redundancy being separate and 
distinct from an ordinary termination of employment seems 
to me to be irrelevant. The promotion appeals system 
becomes relevant where, as is mentioned in s.80Y(l), "a 
vacancy occurs in an office" irrespective of how the 
vacancy is created. It is not the manner of dismissal or 
termination, but the manner by which vacant offices are 
filled which is important. We were not referred to any 
provision in the Act or in the agreement establishing the new 
promotion appeals system which differentiates between 
vacancies filled by redeployees and vacancies filled by 
others. 

The Respondent is concerned that the redeployment 
policy will be undermined if it is subject to the new 
promotion appeals system. While in some cases that may be 
so, it need not be so in every case. Where a redeployee has 
been transferred "without promotion", the provisions 
relating to promotion appeals would not apply because as 
s.80Y(l) makes clear the right of appeal depends upon there 
being a promotion. Indeed, there is reason to believe that the 
draftsman of the redeployment and redundancy policies, as 
embodied in the General Order, might have had the 
promotion appeal system in mind because of the definition 
of "suitable employment" which confines it to a position 
which has a "wage or salary as close as possible to that of 
the employee's existing position" (Clause 4(1) General 
Order). In those circumstances the opportunity for promo- 
tion is lessened and it is only when a person is promoted to 
a vacant office that the appeal rights are activated. 

Of course, there is no reason why the three redeployees 
should not be promoted to the positions, however, that could 
not be done so without following the procedures in the new 
promotion appeals system. The Appeal Committee estab- 
lished under that system is to have regard to the special 
qualifications and aptitude for the discharge of the duties of 
the vacant position, together with merit, diligence, experi- 
ence and good conduct and all service experience and 
qualifications gained prior to the closing date for the 
applications for promotion to the vacant position and it may 
be that the three redeployees have the best claim under that 
formula. 

For the foregoing reasons I would uphold the appeal and 
vary the order made by the Arbitrator to declare that the 
appointment of the redeployees to the offices in question 
was in breach of the new promotion appeals system and 
should therefore be set aside. 

THE PRESIDENT: The appeal will be upheld and the 
decision at first instance varied by an order that the 
appointments to the positions be declared null and void and 
such other orders as we might be persuaded to make on 
further submission to reflect these reasons. A Minute of 
Proposed Order will issue. 

Order accordingly 

Appearances: Mr P R Momber (of Counsel) on behalf of 
the appellant. 

Ms J H Smith (of Counsel) and with her Ms J Sheridan 
on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

The Honourable Minister for Agriculture. 
No. 1107 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALL1WELL. 

COMMISSIONER G.L. FIELDING. 
15 February 1993. 

Supplementary Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

Upon the speaking to the minutes, Mr Cock (of Counsel), 
who appeared for the respondent, submitted that the proper 
terms of the order should not contain a declaration that the 
purported appointment of the three employees, which was 
the subject of this appeal, was null and void. This 
submission was opposed by Mr Momber (of Counsel). 

Mr Cock's submission was that there was the breach of 
the terms of an agreement in the appointments. However, 
he submitted that the appointments were made under the 
Public Service Act 1978, in any event. 

Suffice it to say that the Public Service Act 1978 and the 
provisions of the agreement between the appellant and the 
Government as to promotions and the procedures relating 
thereto were not put directly in issue upon appeal before us, 
although the status of such agreement, in the face of the 
Public Service Act 1978, is an interesting question. 

The point made, however, that this was not an act of such 
a nature that it might be declared null and void, but rather 
an act outside or contrary to the terms of an agreement, is 
upon reflection properly made to us. 

We therefore amended the terms of the order to reflect this 
point of view and to provide that the purported appointments 
be set aside as and from the date when they were made, 
rather than that they be declared null and void. 

Appearances: Mr P R Momber (of Counsel) on behalf of 
the appellant. 

Mr R E Cock (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

The Honourable Minister for Agriculture. 
No. 1107 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER G.L. FIELDING. 
4 February 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 5th day of November 1992 and having heard 
Mr PR Momber (of Counsel) on behalf of the appellant and 
Ms J H Smith (of Counsel) and with her Ms J Sheridan on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 8th day of December 1992, and this matter 
having come on for a speaking to the minutes on the 4th day 
of February 1993, and having heard Mr P R Momber (of 
Counsel) on behalf of the appellant and Mr R E Cock (of 
Counsel) on behalf of the respondent, and the Full Bench 
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having determined that any supplementary reasons for 
decision will issue at a future date, it is this day, the 4th day 
of February 1993, ordered and declared as follows:— 

(1) That appeal No 1107 of 1992 be and is hereby 
upheld. 

(2) That the order of the Commission in matter No 
PSA CR 90 of 1991 made on the 5th day of August 
1992 be varied and is hereby varied by declaring 
that the appointments of Messrs F Ramsden, J 
Morton and D Stewart to the positions of District 
Agricultural Protection Officers within the Agri- 
culture Protection Board made on the 7th day of 
October 1991 be set aside as and from the said 7th 
day of October 1991. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Coles/Myer Ltd t/a Coles Supermarkets 

and 

Joyce Sweeting, Noel William Ryan and Keith Frederick 
Coppin. 

Nos. 642, 644 and 646 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 

9 February 1993. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 19th and 20th days of August 1992 and having 
heard Mr H.J. Dixon (of Counsel) on behalf of the appellant 
and Mr O.C. Moon, as agent, on behalf of the respondents, 
and the appellant having sought leave of the Full Bench to 
amend the grounds of appeal, Nos 642,644 and 646 of 1992, 
and whereas the Full Bench found it necessary to make such 
orders as were necessary for the expeditious and just hearing 
and determination of these matters, it is this day, the 9th day 
of February 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal herein 
in the terms of a letter written by Counsel for the 
appellant to Mr O.C. Moon dated the 18th day of 
August 1992. 

(2) That leave be and is hereby granted to amend 
ground 2(j)(iv) of the appeals herein by inserting 
in the fourth line of the said ground the words 
"division or" before the word "subsidiaries". 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
Editor's Note: Substantive Decision and Order published 

(73 WAIG 225). 

Editor's Note: Previous Reasons for Decision and Orders 
published at (72 WAIG 1732) and (72 WAIG 2513). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 583 of 1992. 

BEFORE "THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

3 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal by the abovenamed appellants which is 
the business name of a business being conducted by a Mr 
B Dartnall and his wife. 

The appeal is against the decision of the Commission at 
first instance dismissing an application by the appellants to 
vary the Furniture Trades Industry Award No A 6 of 1984 
(hereinafter referred to as "the award"). The appellants 
sought to insert a new clause 51 in the award. That proposed 
clause reads as follows:— 

"51.—Recognition of Conscience. 
An employer who has a conscience as before God 

(and who is a member of the religious fellowship 
known as Brethren (this only to be added if the 
Commission so requires) shall be called an "exempt 
employer" for the purposes of this clause. 

When an exempt employer is called upon under the 
provision of this award to have dealings with the union, 
the union secretary, or a duly authorised representative 
of the union, and on the ground of conscience declines 
to meet such award requirements, then there shall be 
no case for a breach of this award. 

An exempt employer shall comply with the lawful 
requirements of an Industrial Inspector particularly in 
regard to his business premises and the time and wages 
records of his employees. 

An exempt employer shall keep a copy of this award 
available at the work place of the exempt employer for 
inspection by any employee of the exempt employer on 
request." 

The order appealed against is dated 13 February 1992. 
The appeal is brought under s.49 of the Industrial 

Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The appellants sought to amend the grounds of appeal in 
terms of the Minute handed up at the hearing. 

The appellants, through Mr Stevenson (of Counsel), 
sought leave to amend grounds 2(a) and 3(4) herein. 

Mr Daly had no objection to the amendments to ground 
2(a) proposed by Mr Stevenson and the amendments were 
effected by leave. 

As to ground 3(4), it was submitted by Mr Daly that the 
amendment would raise the necessity for new evidence. 

Our attention was drawn to Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852 and Simons v. Business Computers 
International Pty Ltd 65 WAIG 2039, as well as O'Brien and 
Others v. Komesaroff 150 CLR 310. However, the amend- 
ments of appeal sought did not raise the question of whether 
any evidence would have been called at first instance. 

S.l 16 of the Constitution was raised before the Commis- 
sion at first instance, and the operation of the Human Rights 
and Equal Opportunity Commission Act 1986 could be put 
before us without the necessity for any evidence being 
adduced at first instance. 



We do not think that any injustice is occasioned to the 
respondent by granting leave to amend ground 3(4). 

The "Minute of Amended Grounds of Appeal" read as 
follows:— 

"1. The appeal is against the whole of the decision of 
Commissioner Beech ("the Commissioner") 
given 13 April 1992. 

2. The decision or matters appealed against should 
be set aside or varied by substituting for the 
decision of the Commissioner:— 

(a) an order that the Furniture Trades Industry 
Award No. A6 of 1984 ("the award") be 
varied by inserting after clause 50 the 
following clause: 

"Clause 51—Recognition of Con- 
science—Brethren 

An employer who has a conscience as 
before God (and who is a member of the 
religious fellowship known as Brethren) 
shall be called an "exempt employer" 
for the purposes of this clause. 

When an exempt employer is called 
upon under the provisions of this award 
to have dealings with the union, the 
union's secretary, or a duly authorised 
representative of the union, and on the 
ground of conscience declines to meet 
with such Award requirements, then 
there shall be no case for a breach of this 
award. 

An exempt employer shall comply 
with the lawful requirements of an 
Industrial Inspector particularly in re- 
gard to his business premises and the 
time and wages records of his employ- 
ees. 

An exempt employer shall keep a 
copy of this Award available at the 
workplace of the exempt employer for 
inspection by any employee of the 
exempt employer on request."; or 

(b) such similar provisions as the Commission 
considers is necessary to meet the justice of 
the case. 

3. The amended grounds of appeal are: 
(1) The Commissioner erred in law and miscon- 

strued or misapplied ss.40 and 26(l)(c) of the 
Industrial Relations Act 1979 ("the Act") by 
giving greater or predominant weight for the 
purposes of s.26(l)(c) of the Act to the 
interests of the community as a whole rather 
than to the interests of the persons immedi- 
ately concerned in the application to vary the 
award, viz the Appellant herein and the 
Respondent herein. 

(2) The Commissioner exercised his discretion 
in refusing the application upon erroneous or 
unreasonable grounds. 

Particulars. 
(a) The Commissioner (Reasons pp. 6 and 

7) erred in finding that the granting of 
the application would result in or au- 
thorise a breach of s.96B of the Act. 

(b) The Commissioner erred (Reasons p. 5) 
in failing to find that religious con- 
science is recognised in or is a material 
factor to be considered in formulating 
awards or in industrial relations matters 
arising under the Act. 

(c) The Commissioner failed to give any or 
any sufficient weight to the religious 
convictions of the proprietors of the 
Appellant, the sincerity of which relig- 
ious convictions were not challenged. 

(d) The Commissioner failed to give appro- 
priate or sufficient weight to the inter- 
ests of the Appellant and the prejudice 
that is and would be suffered by the 
Appellant in the event that an order to 
vary the award as sought herein is not 
granted (transcript pp. 8, 12 and 13). 

(e) The Commissioner gave undue weight 
to the possible or future rights or 
necessity of employees of the Appellant 
wishing to involve industrial unions in 
negotiations with the Appellant in re- 
spect of industrial matters and there was 
no evidence that any of the Appellant's 
in present or foreseeable future employ- 
ees are or might wish to become 
members of a union. 

(3) The Commissioner exercised discretion to 
refuse to allow an amendment to the relevant 
award against the evidence and the weight of 
evidence upon the basis of irrelevant consid- 
erations. 

Particulars. 
(a) The Commissioner erred (Reasons p. 5) 

by giving weight to a supposed diffi- 
culty of ascertaining which employers 
could legitimately seek the benefit of 
the proposed amendments to the award 
and failed to give proper consideration 
to the means reasonably available to the 
Commission by inserting appropriate 
provisions in the award which would 
enable the Registrar to identify those 
persons entitled to claim the benefit of 
the proposed amendments to the award. 

(b) The Commissioner erred in the way in 
which or the extent to which and the 
basis upon which he took into account 
the Appellant's perception of the status 
of unions upon Scriptural or other 
personal or reasonable religious or theo- 
logical bases and failed to give proper 
weight or consideration to the fact that 
the religious perception of unions by the 
Appellant or its proprietors does not 
affect or does not affect significantly the 
legal rights of unions under the Act 
generally; and that the proposed amend- 
ments to the award did not derogate 
significantly from the status and opera- 
tion of the Respondent's rights and 
privileges as a union under the Act. 

(c) The Appellant will also rely on the 
matters set out in Particulars (a) to (e) 
specified under ground (2) above. 

(4) The Commissioner erred in law and misdi- 
rected himself in law and upon the evidence 
and facts before him in failing to take into 
account relevant laws applying in Western 
Australia and Australia potentially bearing 
on the exercise of his functions and discre- 
tions. 

Particulars. 
(a) The Constitution of the Commonwealth 

of Australia (s.l 16) and the Constitution 
of the State of Western Australia and the 
common law as applicable in Western 
Australia implicitly recognise the right 
to freedom of religion by persons 
holding minority religious views or who 
are religious dissenters. 

(c) Nor did the Commissioner take into 
account the possible effect of the 
Human Rights and Equal Opportunity 
Commission Act 1985 of the Common- 
wealth of Australia and the adoption by 
the Parliament of the Commonwealth of 
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Australia of Article 18 of the Interna- 
tional Covenant on Civil and Political 
Rights dealing with religious freedom 
the provisions of which Article 18 
included:— 
"1. Everyone shall have the right to 

freedom of thought, conscience 
and religion. This right shall in- 
clude freedom to have or to adopt 
a religion or belief of his choice, 
and freedom, either individually or 
in a community with others and in 
public or private, to manifest his 
religion or belief in worship, obser- 
vance, practice and teaching. 

2. No-one shall be subject to coercion 
which would impair his freedom to 
have or to adopt a religion or belief 
of his choice. 

3. Freedom to manifest one's religion 
or beliefs may be subject only to 
such limitations as are prescribed 
by law and are necessary to protect 
public safety, order, health or mor- 
als of fundamental rights and free- 
doms of others." 

(d) If exercising his discretion upon proper 
legal principles the Commissioner 
would have exercised his discretion so 
as to allow the amendment to the award 
proposed, or some other amendment 
substantially similar thereto with appro- 
priate safeguards for the rights of the 
Respondent to this appeal or other 
unions. 

Background. 
The facts of the matter were these. 
The appellants, who are husband and wife, carried on 

business as Concept Products, manufacturers of furniture, 
and did so at all material times. They employ a number of 
persons. They are members, with other persons, of a 
Christian fellowship known as "the Brethren". 

Whilst the application at first instance was made on behalf 
of the appellants, it seemed to embrace the interests of 
members of the Brethren. 

Mr Dartnall himself appeared at first instance with a 
friend, Mr Sivewright. 

Not all of the employees of the appellants are members 
of the Brethren. 

The award sought to be varied is an award to which the 
respondent organisation, as an organisation of employees 
registered under the Act, is a party. In addition, by virtue of 
s.37 of the Act, the appellants are bound by the award by 
way of common rule, but is not a named respondent. 

The application, since the award is a fixed term award, 
having been made for a period of one year as from 14 
November 1984 (see clause 5), can only be varied pursuant 
to s.40(3) of the Act if the Commission is satisfied that, by 
reason of circumstances which have arisen since the time at 
which the specified term was fixed, it would be inequitable 
and unjust not to do so (see s.40(3)(b)(i)). S.39 of the Act 
applies with modifications, too. 

Of course, s.26(l) of the Act governed the exercise of the 
Commission's discretion. 

The onus lay upon the appellants, who were the applicants 
at first instance, to establish that the award should be varied. 
It therefore had to satisfy the Commission that the award 
ought to be varied. 

There had, at some time prior to the application, been 
some dispute between the parties, but this was not a 
significant problem, the Commission at first instance found, 
and that was not disputed. 

The application to vary is based on a conscientious belief 
of the applicants at first instance (the appellants upon 
appeal). That could be expressed as follows. The Brethren, 

of which group the appellants are members, are governed in 
their beliefs by Scripture, and. in particular, by the New 
Testament. Indeed, in relation to the employment relation- 
ship, they rely on Colossians, chapter 3, verse 22. 

The relationship between employer and employee, Mr 
Dartnall told the Commission at first instance, is simple and 
clear and does not admit any third party as an intermediary. 
The intrusion of trade unions in a "master-servant" 
relationship is directly against the express mind of God in 
the Scriptures and therefore one of the worst violations of 
conscience. 

The appellants, however, recognised and recognise 
government authority and any direct authorisation by 
government as established by God. The unions are not seen 
to be of God, having no authority based on scriptures in the 
relationship between employer and employee. For that 
reason, it is sought to insert the new clause, clause 51, which 
is set out above, to exempt members of the Brethren from 
being in breach of the award by refusing to have dealings 
with the union, the union's Secretary, or any duly authorised 
representative of the union. Indeed, the appellants seek to 
be exempted from meeting with award requirements which 
require that. 

The appellants have no objection to inspections of time 
and wages records by an industrial inspector, who is, of 
course, a person employed by government. 

The exemption clause, in fact, provides that an exempt 
employer who has a conscience as before God (and who is 
a member of the religious fellowship known as Brethren) 
shall be exempt from any dealings with the respondent 
organisation, the respondent's Secretary, or a duly au- 
thorised representative of the respondent generally. 

It seems to have been accepted that the appellants' 
attempt to obtain "separation" and do not single industrial 
associations out because of this belief. They refrain from 
joining sporting associations, medical funds, public share- 
holding, social clubs, life assurance, co-operatives, etc, and 
avoid common links in home units, villas, office suites, 
factory units, etc. 

They assert that there are 10 different areas of activity 
throughout the award which purport to bring the employer 
and the union together to have a common part in affecting 
a variety of decisions. This is, of course, unacceptable to the 
conscience of the appellants. In other words, the question of 
inspection of records is not the only issue. 

It was asserted at first instance, on behalf of the 
appellants, that employees would be protected by their right 
to go to the industrial inspectors. It was asserted, too, that, 
as a matter of equity, good conscience and the substantial 
merits of the case, there should be recognition of the 
conscientious belief of the appellants, and that the provi- 
sions of the award as they exist are inequitable in that they 
affect the minority of employers who have a conscience. 

There was reference to decisions of the Commission in 
Court Session in a number of awards referred to at page 8 
of the transcript at first instance permitting an employer to 
use a trust deed for occupational superannuation which 
would be acceptable to his/her/its conscience. 

In addition, there was reference to the Federal award 
where such an amendment was permitted (see The Federated 
Furnishing Trade Society of Australasian v. Burgess 
Furniture Pty Ltd and Others (C No 02108 of 1987), per 
Tlirbet C (a copy of which decision appears in the appeal 
book)). 

In Printing and Kindred Industries Union v. Southern 
Printing Co (C No 30012 of 1992), Hodder C implemented 
the terms of a settlement which provided for communication 
not to be between an employer who belonged to the 
fellowship known as the Brethren and who had a conscience 
before God, and the union, but to be exercised through a 
Registrar of the Australian Commission. However, that was 
not a matter which was determined, but in which orders were 
made by agreement. 

It was also asserted that there were no union members 
involved, because there were no union members in the 
appellants' employ. This was because the appellants (and 



members of the Brethren) regarded it as inconsistent to have 
a conscience as to a union or employer association 
membership and then to enter into the very intimate 
relationship of master-servant when the servant was a union 
member. 

The union's case was that the inspection clause, for 
example, had been present in the award since 1984, and 
there had only been one dispute concerning inspection with 
the respondent. 

Further, the award applies in terms of its scope to all 
persons and goes beyond, by way of common rule, to any 
person who is involved in the industry who is employed in 
one of those classifications covered in the award. 

However, the matter went to the issue of the union's right, 
and a right enshrined in the Act, not only to seek awards, 
but to ensure that the awards are complied with. 

In the end, the Commission at first instance found and 
decided as follows:— 

(1) There was a significant difference between insert- 
ing a provision in a superannuation clause 
prescribing an alternate superannuation fund ac- 
ceptable to the Brethren, and a more general 
provision going to a different issue as was the case 
in this matter. 

(2) If such a clause were inserted, then there may be 
a difficulty in recognising which employers 
legitimately sought the protection of the new 
clause, and which did not. 

(3) Even if s.116 of the Constitution did apply 
directly, then it did not preclude an obligation to 
obey the laws which apply generally to the 
community (see Adelaide Company of Jehovah's 
Witnesses v. The Commonwealth (1943) 67 CLR 
116 at 126). 

(4) The Commission had regard to the submission 
that there were not any union members involved 
and that an inconsistency arose if one entered into 
an employer-employee relationship when the 
employee is a union member. The Commission 
held that this submission did not assist the 
applicants, because an employer who refuses to 
employ a person on the ground of that person's 
membership or non-membership of a union 
commits an offence (see S.96B of the Act). 

(5) The Commission concluded that the Commission 
ought be slow to remove the ability of an 
employee who chooses to join a union or indeed 
who already may be a member of a union to 
involve the union for purposes properly recogni- 
sed by the award. It noted that not all employees 
of the applicants are members of the Brethren. 

(6) The Commission also observed that the organisa- 
tion, a respondent to the award, and the respondent 
in these proceedings, is registered pursuant to the 
Act. That same Act allows the creation, recogni- 
tion and the operation of such an organisation. 

(7) The Commission observed that the government or 
the legislature had, in fact, recognised the position 
and role of registered organisations, and that in 
some States, indeed, the right of a union represen- 
tative to enter workplaces is recognised directly 
by statute rather than award (for example the 
Industrial Relations Act 1988 (Commonwealth) 
s.286 and the Queensland Industrial Relations Act 
s.15). 

(8) Registration, the Commission observed, was a 
recognition and endorsement by society and such 
recognition was applicable across the community. 

(9) The Commission, although accepting the sincerity 
of the beliefs held by the applicants, was not 
persuaded "that the legitimate recognition of 
registered organisations and their role by Parlia- 
ment should be put to one side for the reasons 
submitted". 

(10) Further, the Commission observed that the previ- 
ous industrial tribunal decisions cited to it 
demonstrated a scope for accommodating specific 
issues as and when it was appropriate so to do, and 
perhaps without needing to consider the broader 
questions raised by an application of this nature. 

Conclusions. 
This was an appeal against an interlocutory decision, as 

that is defined in Norbis v. Norbis 65 ALR 12, and it is for 
the appellants to establish that the exercise of the discretion 
miscarried insofar as that allegation is contained in the 
grounds of appeal. It is not for the Full Bench to interfere 
and substitute its own decision. 

The appellants' submissions relied a great deal on s.116 
of the Constitution which provides:— 

"The Commonwealth shall not make any law for 
establishing any religion, or for imposing any religious 
observance, or for prohibiting the free exercise of any 
religion, and no religious test shall be required as a 
qualification for any office or public trust under the 
Commonwealth." 

We were taken to a number of authorities by Mr 
Stevenson, but these authorities really related to whether an 
organisation was a religious organisation or not (see Church 
of the New Faith v. The Commissioner of Payroll Tax (1983) 
154 CLR 120). 

It was not, nor could it be said that s.l 16 applies directly 
in the matter, and, indeed, Adelaide Company of Jehovah's 
Witnesses v. The Commonwealth {op cit) is authority for its 
indirect application. 

In R v. Sweeney and Another 147 CLR 259, s.l44A(5) 
of the Conciliation and Arbitration Act 1904 was upheld 
because it enabled conscientious objectors to remain outside 
an organisation without risk to their livelihood and thus 
protected the representative character of organisations, and 
because in creating a registered organisation the Parliament 
could provide that persons who, in its opinion, should not 
be compelled to become members of an organisation, do not 
suffer detriment in relation to their employment if they fail 
to join. 

What this application to vary the award does is to seek 
to have the respondent organisation, which covers employ- 
ees in the furniture making industry, divested of rights which 
it has under the subject award in relation to other employers. 

As a result of the operation of s.37 of the Act, the award 
applies to all employees employed in any calling mentioned 
in the award in the industry or industries to which the award 
applies, and all employers employing those employees. 

Employees not members of the respondent are bound by 
the award. The respondent is a named party to the award. 

S.83 of the Act enables the respondent, therefore, to apply 
to enforce the award. That includes every clause of the 
award. 

S.96B of the Act is relevant, too, because a person who 
refuses to employ another person or who dismisses an 
employee from, or injures him in, his employment, or 
directly or indirectly hinders or prevents the employment of 
another person or the promotion in his employment of an 
employee, commits an offence when a reason for doing that 
is that the employee or other person is or is not a member 
of an employee organisation, is an officer of an employee 
organisation or is entitled to the benefit of an award or order. 
That sets the position of an award in context, too. 

S.l 14 of the Act, which prevents contracting out of an 
award, is also some indication of the place of an award in 
the scheme of things and of an organisation as defined in 
s.7 of the Act, which the respondent is. 

If one returns to the award, it can be clearly seen that there 
are 52 clauses, all of which are to be complied with. 

There are matters requiring discussion with or giving "the 
union" direct rights. These include a requirement for 
discussions before redundancy decisions are made (see 
clause 20A). This includes the right to interview employees 
and inspect the premises. 
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There is a requirement that the employer provide all 
necessary facilities to assist the Secretary or the duly 
authorised representative of the union in interviewing and 
inspection (see clause 24(3)). 

There is provision to post union notices (see clause 25). 
There is provision for inspection of time and wages 

records (see clause 29). 
The Commission was required, under s.26 of the Act, to 

have regard for the interests of the appellants. That interest 
was, in this case, the assertion that there was genuine 
conscientious objection based on religion to the intervention 
of the respondent in the "master and servant* relationship. 
The Commission at first instance had regard for that interest. 
That was the sole interest of the appellants, on the evidence. 
Although the Constitution does not directly touch upon the 
matter, the Commission, as a matter of equity, good 
conscience and the substantial merits of the case, was 
required to consider the genuine conscientious objection of 
the appellants. However, on the authority of Adelaide 
Company of Jehovah's Witnesses v. The Commonwealth 
(op cit), insofar as the Constitution (s.l 16) was applicable, 
then it is no necessary invasion of freedom of religion to 
require compliance with the law (compare the specific 
provision for conscientious beliefs in R v. Sweeney and 
Another (op cit) and in the National Service Cases, R v. 
District Court of Sydney and Others; ex parte White 40 
ALJR 337 (HC) and Collett v. Loane and Another 40 ALJR 
345 (HC)). 

The Commission was also required to have regard for the 
interests of the respondent organisation. It did. It had regard 
for the existence of the organisation and its rights and 
powers under the Act and the award. 

Quite plainly, as a party to the award, and by virtue of the 
terms of the award, the respondent has duties which cannot 
be carried out by an inspector whose duties are confined 
merely to breaches of the award. 

The respondent cannot represent employees in matters 
short of enforcement without rights of interview, inspection, 
or the right to be consulted as to proposed redundancies, etc. 

Further, whether any employee is a member or not (and 
under s.96B of the Act a member cannot be refused 
employment on that account), the organisation is registered 
because of s.6(e) of the Act. 

Further, the award provisions involving the respondent 
directly include measures directly descended from s.6(a) of 
the Act. 

Further, employees should not be deprived of the 
assistance of the respondent as an organisation in matters of 
conciliation. 

For all those reasons, and the reasons expressed by the 
Commission at first instance, the Commission decided that 
the statutory framework which existed to enable the 
organisation to represent employees and to play a major part 
in conciliation and arbitration under the Act, as recognised 
expressly and implicitly by the award, (see the clauses to 
which we have referred above), should be given more weight 
than the genuine beliefs of the appellants. It did so for those 
reasons correctly. 

It should be understood that it was not merely the right 
to inspect which was sought to be made inapplicable to the 
appellants' business. The exemption sought would have 
excluded the respondent from functioning in the conciliation 
role, from being part of the redundancy process (if it arose), 
and from interviewing employees. 

In a situation where the appellants have asserted that 
unions have no place and S.96B of the Act asserts the right 
of employees to membership should they wish it, those 
matters are important. 

There was no abuse of the organisation's rights in the 
past, as the Commission at first instance observed. 

Further, those cases cited to the Commission, to which we 
have referred above, were not directly apposite, even if they 
were binding, which they were not. 

The alternative superannuation fund inserted by variation 
of the Clerks Award, for example, did not in any way serve 

to exclude the respondent or any members who might be 
employed by the appellants from communication. 

We have already observed that an industrial inspector, 
with a much narrower role and duties, cannot replace an 
employee's organisation in representing an employee. 

As to the operation of equal opportunity legislation, 
nothing was said which would persuade us that that 
legislation was applicable. 

The Commission at first instance had regard to all those 
matters to which it was required to have regard. It did not 
err in matters of fact. 

This was very much a discretionary decision. It included 
the requirement that the Commission give weight or not give 
weight or give more or less weight to various considerations. 

In particular, is it appropriate for us to quote from Gronow 
v. Gronow 144 CLR 513 at 517 per Stephen J:— 

"In this case the fine balance of competing 
circumstances not only made the decision facing the 
learned trial judge a difficulty one. It should also have 
gone far to satisfy the Full Court that this was not an 
occasion upon which it was proper for an appellate 
court to disturb the outcome of a discretionary 
judgment, particularly when made after a most careful 
review at first instance of all relevant circumstances 
and made with that unique advantage which the 
primary judge alone possessed, that of seeing the 
parties and those associated with them and gaining at 
first hand some personal impression of their personali- 
ties. Where very evenly balanced competing claims are 
in question and where it is custody that it is in issue 
this advantage must be of particular significance." 

Disagreement, if there were any, as to matters of weight 
between the Full Bench and the Commission at first 
instance, does not of itself necessarily justify a reversal (see 
Gronow v. Gronow (op cit) at page 519). 

In any event, we are not of opinion that the Commission 
at first instance erred in the exercise of its discretion or in 
the matters alleged in the grounds of appeal generally. It 
considered all relevant matters, considered no irrelevant 
matters, gave proper weight to the matters before it, and 
made no errors of fact. 

The appeal, for those reasons, will be dismissed. 
Order accordingly 

Appearances: Mr M J Stevenson (of Counsel) and with 
him Mr G S Gishubl (of Counsel) on behalf of the 
appellants. 

Mr T P Daly on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 583 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

3 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of October 1992 and having heard 
Mr M J Stevenson (of Counsel) and with him Mr G S 
Gishubl (of Counsel) on behalf of the appellants, and Mr T 
P Daly on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 



decision being delivered on the 3rd day of March 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 3rd day of March 1993, ordered that appeal 
No 583 of 1992 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA 
No. 583 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

3 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of October 1992 and having heard 
Mr M J Stevenson (of Counsel) and with him Mr G S 
Gishubl (of Counsel) on behalf of the appellants, and Mr T 
P Daly on behalf of the respondent, and the appellants 
having sought leave to amend the grounds of appeal, and 
reasons for decision being delivered on the 3rd day of March 
1993, it is this day, the 3rd day of March 1993, ordered:— 

(1) That the grounds of appeal be and are hereby 
amended in the terms of the "Minute of Amended 
Grounds of Appeal" dated the 7th day of October 
1992 subject to order (2) hereof. 

(2) That leave be and is hereby granted to the 
appellant to amend the "Minute of Amended 
Grounds of Appeal" as follows:— 
(a) That ground 2(a) on page 2 of the "Minute 

of Amended Grounds of Appeal" be and is 
hereby amended by:— 

(i) substituting in the third line of para- 
graph one the word "duly'' for the word 
"duty". 

(ii) substituting in the first line of paragraph 
two the word "lawful" for the words 
"law for". 

(iii) substituting in the first line of paragraph 
three the words "exempt employer" for 
the word "employee". 

(b) That ground 3(4) of the "Minute of 
Amended Grounds of Appeal" be and is 
hereby amended by:— 

(i) deleting ground 3(4)(b)(i) and (ii) on 
page 5. 

(ii) deleting the first four lines of ground 
3(4)(d) on page 6 and by effecting the 
word "if" on the fourth line as the first 
word of a new sentence beginning "If 
exercising". 

(iii) inserting in the last line of ground 
3(4)(d) on page 6 after the word' 'princi- 
ples" the words "the Commissioner". 
By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

16 February 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 21 De- 
cember 1992 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
We are disposed to grant an adjournment in the matter 

noting that counsel is not here and that there does not appear 
on that point to be strenuous objection from Ms Jackson. 
Ms Dight did not express a view on the appropriateness or 
otherwise of an adjournment. 

Having said that we make no comment as to the 
persuasiveness of the argument as to matters of substance. 
That can wait until another day. The adjournment is not 
granted on the basis of any assessment of the substance of 
what Mr Bishop has put to us. We think that it would be 
helpful if matters which can be agreed are agreed. That is 
very much the case in this jurisdiction. 

We would, however, adjourn this matter to the earliest 
possible date, because it is our opinion that the matter ought 
to be determined as soon as possible if it is required to be 
determined. 

Order accordingly 
Appearances: Ms S.M. Jackson on behalf of the appellant. 
Mr T.M. Bishop on behalf of the firstnamed respondent. 
Ms R.D. Dight, as agent, for the employer respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

24 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 21st day of December 1992 and having heard 
Ms S.M. Jackson on behalf of the appellant, Mr T.M. Bishop 
on behalf of the firstnamed respondent, and Ms R.D. Dight, 
as agent, for the employer respondents, and the Full Bench 
having given reasons on the 21st day of December 1992, it 
is this day, the 24th day of December 1992, ordered that the 
appeal be and is hereby adjourned to 10.30 am on Thursday, 
the 25th day of February 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Further procedural orders follow. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

18 August 1992. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

9 November 1992. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 9th day of September 1992 and the 
firstnamed respondent having by letter dated the 6th day of 
August 1992 sought leave to have the 9th day of September 
1992 acated, and the appellant and secondnamed respon- 
dent employers having by letters dated the 6th day of August 
1992 and the 18th day of August 1992 respectively agreed 
to the 9th day of September 1992 being vacated, and the 
letters having been filed herein, it is this day, the 18th day 
of August 1992, ordered by consent that the matter be 

, adjourned to the 23rd day of September 1992 at 10.30 am. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of November 1992 and having heard 
Ms S.M. Jackson on behalf of the appellant, Mr H.J. Dixon 
(of Counsel) on behalf of the firstnamed respondent, and Ms 
R.D. Dight, as agent, for the employer respondents, and the 
firstnamed respondent having sought leave to have the 
appeal adjourned, and the appellant and employer respon- 
dents having consented to the appeal being adjourned, it is 
this day, the 9th day of November 1992, ordered by consent 
that the appeal be and is hereby adjourned to 10.30 am on 
Monday, the 21st day of December 1992. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

1 October 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of September 1992 and having heard 
Ms S.M. Jackson on behalf of the appellant, Mr H.J. Dixon 
(of Counsel) on behalf of the firstnamed respondent, and Ms 
R.D. Dight, as agent, for the employer respondents, and the 
parties having consented to the appeal being adjourned, it 
is this day, the 1st day of October 1992, ordered that the 
appeal be and is hereby adjourned to 10.30 am on Monday, 
the 9th day of November 1992. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

25 February 1993. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 25th day of February 1993, and the 
appellant having by letter dated the 24th day of February 
1993 sought leave to have the matter adjourned sine die, and 
the respondents having consented by letters dated the 24th 
day of February 1993 to the adjournment, and the letters 
having been filed herein, it is this day, the 25th day of 
February 1993, ordered by consent that appeal No 1760 of 
1991 be and is hereby adjourned sine die. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Glass Manufacturing Co Pty Ltd and Others 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, WA Branch 
No. 922 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

25 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") and is properly brought under that section. It is 
brought against the decision of the Commission, constituted 
by a single Commissioner, and made at first instance. 

The decision was made in relation to application No 1007 
of 1990, an application made by the abovenamed respon- 
dent. The decision was constituted by an order (see page 38 
of the appeal book (hereinafter referred to as "AB")) which 
was made on 19 June 1991, and which, formal parts omitted, 
reads as follows:— 

"That the Transport Workers (General) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of September, 1990.". 

The decision was made upon an application which sought 
to vary the Transport Workers (General) Award No 10 of 
1961 (hereinafter referred to as "the subject award"). It 
sought to amend it in the following terms (see page 12 
(AB)):— 

"This application seeks to amend the subject Award 
pursuant to the Wage Adjustment Principle of the 
current State Wage Principles. 

In particular the amendment of the subject Award to 
provide for a second structural efficiency adjustment, 
a second broadbanding adjustment and a first minimum 
rates adjustment is sought in addition to other Award 
amendments as forecast in the preamble to the 
Principles." 

The Schedule of Amendments (see pages 13-22 (AB)) 
sets out the amendments which were sought. 

The respondents at first instance (the appellants in this 
appeal) are and were employers of members of the 
respondent union (which was the applicant in proceedings 
at first instance). 

It is against the decision of the Commission at first 
instance, which we have outlined above, that the appellant 
employers appeal. 

The grounds of appeal read as follows (see page 2 
(AB)):— 

"(1) The Commissioner erred in concluding that 
insufficient merit had been demonstrated to 
warrant the inclusion of a "majority" clause in 
the award. 

(2) The Commissioner erred in concluding that the 
insertion of a "majority" clause would not 
improve structural efficiency within the industry 
covered by the award. 

(3) The Commissioner failed to place sufficient 
weight on the mixed industry nature of the 
Transport Workers' (General) Award No 10 of 
1961. 

(4) The Commissioner drew wrong conclusions from 
the evidence. 

(5) The Commissioner failed to take sufficient ac- 
count of the decision in the Transport Workers' 
(Mixed Industries) Award 1984 (Print J2976). 

(6) The Commissioner gave inappropriate weight to 
the decision in the Transport Workers' Award 
1983 (Print J2792). 

(7) The Commissioner failed to adequately appreciate 
the effect of the history of the "majority" clause 
in the Transport Workers' (Mixed Industries) 
Award 1984. 

(8) The Commissioner wrongly concluded that the 
insertion of a "majority" clause would be ultra 
vires the Industrial Relations Act. 

(9) The Commissioner gave inappropriate weight to 
the decision in CWAI versus WA Timber Industry 
Industrial Union of Workers (71 WAIG 15). 

(10) The Commissioner failed to exercise sufficient 
independent judgement in determining the matter. 

(11) The Commissioner's decision to grant a retrospec- 
tive wage increase was contrary to the wage 
fixation principles. 

(12) The Commissioner erred in failing to conclude 
that there were no or insufficient special circum- 
stances to justify a retrospective wage increase. 

(13) The Commissioner mistook the facts in conclud- 
ing that employers accepted 1 January 1990 as an 
operative date for the first stage Structural 
Efficiency Principle wage increase. 

(14) The Commissioner failed to take account of or 
failed to take sufficient account of the effect of a 
retrospective wage increase on employers. 

(15) The Commissioner erred in deciding on the 
operative date that he did as he failed to take 
account of or failed to take sufficient account of 
significant events and developments after that 
date." 

The appellant sought from the Full Bench an order, as 
amended by leave, which reads as follows (see page 3 
(AB)):— 

"(1) Upholds the appeal; and 
(2) Varies the original decision by; 

(a) inserting the "majority" clause as sought by 
employers 

(b) substituting an operative date of the first pay 
period commencing on or after 19 June 
1991." 

Background. 
Before the Commission at first instance, was an applica- 

tion by the abovenamed respondent organisation to vary the 
subject award. The respondent is and was at all material 
times a registered organisation as defined in s.7 of the Act. 

There is a federally registered Transport Workers' Union. 
That union is a party to two awards which are relevant for 
the purpose of these proceedings. They are the Transport 
Workers (Mixed Industries) Award 1984 and the Transport 
Workers (General) Award 1983. 

By the application at the first instance, the abovenamed 
respondent sought to vary the subject award, as we have said 
above. It sought to do so having regard to the 1989 State 
Wage Fixing Principles (see 69 WAIG 2917 at 2926-2928). 
In particular, it sought to do so, pursuant to the Wage 
Adjustments Principle, to provide for a second structural 
efficiency adjustment, a second broadbanding adjustment 
and a first minimum rates adjustment. 

There were three components to the total wage increase 
being sought. One was the second stage structural efficiency 
increase. Next there was the minimum wage rate adjustment 
component. Thirdly, there was the "broadbanding increase 
component". 

The Structural Efficiency Principle itself also applies as 
does the Allowances Principle (see 69 WAIG 2926 and 2927 
respectively). 
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It must be borne in mind that an application for an 
increase in wages, based on the Wage Adjustments Principle 
and the Structural Efficiency Principle, as this application 
was, is no more and no less than an application to vary an 
award under s.40 of the Act. By that section, subject to S.29A 
and s.38 of the Act, the Commission may by order at any 
time vary an award. An application to the Commission to 
vary an award may be made by any organisation or 
association named as a party to the award or employer bound 
by the award. The respondent upon this appeal is and was, 
of course, a party bound by the award. 

There are other provisions of s.40 which of course apply. 
Indeed, s.39 of the Act also applies with such modifications 
as are necessary to and in relation to an order made under 
s.40. 

S.39(4) provides as follows:— 
"For the purpose of subsection (3), an award or a 

provision of it has retrospective effect if and only if it 
has effect from a date earlier than the day on which the 
award is delivered." 

It was, of course, for the applicant to establish on the 
balance of probabilities that the variation which it sought 
should be made. 

Before we come to deal with this appeal in more detail 
some of the history of these matters is material. 

Application No 1628 of 1989 relates to the first structural 
efficiency increases. Those proceedings were extremely 
protracted and exhibit A (see pages 162-163 and pages 
55-56 (AB)) sets the history out. In fact, the original 
application for the first structural efficiency increases under 
the award was lodged in July 1989. It was dealt with by the 
Commission at first instance. It came to the Full Bench on 
appeal in No 691 of 1990. There was also an application for 
a stay of the decision (No 698 of 1990). After the matter was 
dealt with upon appeal it was remitted back to the 
Commission at first instance and from there referred to the 
Commission in Court Session. A final order did not issue 
until 3 April 1991. 

The application, the determination of which gave rise to 
this appeal, was filed in the Commission on 8 June 1990 (see 
page 11 (AB)). It was not heard until after the application 
for the first structural efficiency increase was determined on 
3 April 1991, as we have mentioned above. As we have said, 
the application at first instance in this matter was finally 
heard and determined by an order dated 19 June 1991. 

As was submitted to us, and was not in dispute, the 1989 
State Wage Decision of the Commission in Court Session 
adopted the National Wage Decision of August 1989 handed 
down by the Australian Industrial Relations Commission. 

The wage increases applied for were agreed between the 
parties in these proceedings and they are not in issue. 

What appears to have been the main point in issue 
between the parties following an examination by us of the 
transcript in detail, and upon an examination of the other 
material put before the Commission at first instance, are 
these. 

Firstly, should a majority clause have been inserted as 
was the case for the employers? That matter included a 
consideration of the question of which of the Federal awards 
provided a basis for the Commission to decide on whether 
a "majority" clause should be included or not. 

Secondly, a question arises as to the jurisdiction of the 
Commission to include such a clause in any event. 

Thirdly, the question of the operative date of the variation 
of the award and any retrospective effect which should be 
given to such variation arose. 

We wish to consider the awards in a little detail. 

Firstly, there is the Transport Workers (Mixed Industries) 
Award 1984 which contains and has contained for some time 
what is called a "majority" clause (exhibit 4 (page 267 
(AB) sets out that clause). 

The clause sought to be inserted by the respondents before 
the Commission at first instance appears at pages 273-274 
(AB) as exhibit 6 and reads as follows:— 

"35.—Majority Provision. 
(i) Where employees bound by this award are 

employed by an employer whose principal busi- 
ness or undertaking is one other than the transport 
of materials upon public highways and the 
majority of employees are covered by an award 
made by (or agreement approved by) the Austra- 
lian Industrial Relations Commission or the 
Western Australian Industrial Relations Commis- 
sion, then the employer may elect to apply the 
provisions of that award (or agreement) to the 
employer's transport workers except the following 
provisions of this award which shall continue to 
apply: 

1. Title 
2. Arrangemqent 

2A. No Extra Claims 
2B. Commitment 

3. Scope 
4. Area 
5. Term 
7. Wages 

7A. Supplementary Payments 
8. Extra Rates 

13. Distant Work, Board and Lodging 
14. Time and Wages Record 
19. Contract of Service 
21. Provision of Tools & Gear 
22. Mixed Functions 
23. Proportion of Juniors 
24. Junior Workers' Certificate 
26. Definitions 
27. Learning Round 
28. Long Service Leave 
31. Air Conditioning 
34. Award Modernisation 

(ii) The parties recognise that the industry must be 
encouraged to develop more stable and permanent 
employment opportunities. There will be an 
investigation into the appropriate provisions relat- 
ing to the terms of employment of different groups 
of employees. 

Accordingly a working party will be established 
to investigate these matters and the parties commit 
themselves to report back to the Commission 
within three months of the date of this order. 

(iii) Provided further that the majority of award 
provisions which apply pursuant to subparagraph 
(i) will not apply where inconsistent with legisla- 
tion applicable to drivers of motor vehicles. 

(iv) If any questions arise as to the application of 
majority award provisions, they shall be deter- 
mined by a Board of Reference. 

(v) The parties undertake to monitor the operation of 
this clause and report back on their findings to the 
Western Australian Industrial Relations Commis- 
sion within six months of the date of this order." 

The Transport Workers (General) Award 1983 was and 
is (it was not disputed) an award which related and relates 
to the carrying or the transportation industry as such, (ie) the 
carrying and transportation of goods for hire or reward. 

The Transport Workers (Mixed Industries) Award 1984 
was asserted, without dispute, to relate to those employers 
and their employees who were engaged in various industries, 
but who transport their own goods, or transported goods or 
materials as part of their enterprise. It was because of this 
feature that the "majority" clause was inserted in the Mixed 
Industries Award some 20 years ago and varied subse- 
quently. 

The Australian Industrial Relations Commission inserted 
a similar provision in the Graphic Arts Award and other 
"mixed industries" awards. 
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It was a major part of the employers' case in the first 
instance that a' 'majority'' clause should be inserted, (in fact 
it was sought to be made a condition of the grant of the 
application), because the subject award was also or was, it 
was submitted at first instance, primarily a mixed industries 
award. If it were then, so the submission went, it followed 
that the "majority" clause should be inserted as had been 
done in the Federal mixed industries award to which it was 
directly related. 

Of course, the subject award has never contained a 
"majority" clause and that became a significant considera- 
tion for the Commission. 

The Transport Workers (General) Award 1983 does not 
contain a "majority" clause or did not at the relevant time. 

All State awards, by virtue of s.37 of the Act, are common 
rule awards. 

S.37 provides as follows:— 
"(1) An award has effect according to its terms, but 

unless and to the extent that those terms expressly 
provide otherwise it shall, subject to this section— 

(a) extend to and bind— 
(i) all employees employed in any calling 

mentioned therein in the industry or 
industries to which the award applies; 
and 

(ii) all employers employing those employ- 
ees; 

and 
(b) operate throughout the State, other than in the 

areas to which subsection (1) of section 3 
applies. 

(2) Repealed. 
(3) Repealed. 
(4) An award, and any provision of an award, whether 

or not it has been made for a specified term, shall, 
subject to any variation made under this Act, 
remain in force until cancelled, suspended, or 
replaced under this Act unless, in the case of an 
award or a provision made for a specified term, 
it is expressly provided that the award or the 
provision, as the case may be, shall cease to 
operate upon the expiration of that term. 

(5) Subsection (4) does not prevent the cancellation, 
suspension, or replacement of an award in part. 

(6) Repealed." 
The Scope clause, clause 3, of the subject award provides 

as follows (see 69 WAIG 466-483):— 
"This award shall apply to all workers following the 

vocations referred to in the wages schedule who are 
eligible for membership in the applicant union and are 
employed in the industries carried on by the respon- 
dents to this award in connection with the transporta- 
tion of goods and materials. Provided that this award 
shall not apply to bread carters, workers engaged in the 
timber industry within the South West Land Division 
nor to workers whose duties involve them in delivering 
goods or materials solely beyond the West Australian 
State border." 

Clause 7.—Wages refers to a number of classifications 
including drivers of vehicles up to 150 tonnes and over, as 
well as fork lift drivers, drivers of mobile cranes, drivers of 
tractors, loaders, washers, yardmen, motor driver's assistant 
and other classifications. 

It was accepted at first instance without detailed evidence 
being adduced, and, indeed, in submissions before us on 
appeal, that the named respondents represented a whole 
variety of industries in which respondents to the award were 
engaged in terms of the Scope clause. The Scope clause was 
interpreted by the Industrial Appeal Court in Freshwest 
Corporation Pty Ltd v. TWU 71 WAIG 1746. 

It is quite clear, therefore, that the subject award covers 
employers in a whole variety of industries from agents to 
wool scourers and fellmongers. Included are cartage 
contractors too. The award is, however, obviously, in part, 

a mixed industries award, but amongst its mixed industries 
it includes persons engaged in the transport industry for 
reward, (ie) cartage contractors. 

There was evidence adduced for the applicant through Mr 
John Joseph O'Connor. He is State Secretary of the 
abovenamed respondent union and a member of the Council 
and the Committee of Management of the Federal Transport 
Workers' Union. He acknowledged in the evidence that the 
subject award covers both the general transport and the 
mixed industries areas. In other words, this award, he said, 
covers in this State the areas covered by the two Federal 
awards. Both Federal awards have in place internal and 
external relativities appropriate to Western Australia. State 
and Federal employees have engaged in the same industries 
as are persons employed under the State award. A number 
of companies covered by the State award, are involved in 
the general cartage business, (ie) the transport for hire or 
reward, he said in evidence, and this was uncontroverted. 

The respondent, the Transport Workers' Union of 
Australia, Industrial Union of Workers, WA Branch ("the 
TWU"), has a policy of roping-in those companies to the 
Federal Transport Workers (General) Award 1983, when 
they come to the TWU's attention. 

Mr O'Connor acknowledged that people in the mixed 
industries area of the subject award would have some 
"affinity" with people who are covered by the Transport 
Workers (Mixed Industries) Award 1984 (Federal). 

He would not concede that those employers engaged in 
general transport, that is for hire or reward, were in the 
minority under the subject award. 

There was reliance, too, on what the Full Bench said in 
Australian Glass Manufacturing Co Pty Ltd and Others v. 
TWU 70 WAIG 3550 and 3558 as to the appositeness of the 
mixed industries award to the subject award. 

The application was conducted partly on the evidence of 
a witness and partly on assertions by advocates from the bar 
table, which is not uncommon. Indeed, s.26(l)(b) of the Act 
permits it. That this course is permissible is approved by the 
authority of the whole of the High Court in R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others; ex pane Melbourne and Metropolitan Tram- 
ways Board 113 CLR 228 which held that a Commissioner 
of the then Federal Conciliation and Arbitration Commis- 
sion was entitled to act on the assertions of advocates 
without hearing other evidence; but if the assertions were 
challenged, it would at least be imprudent on the part of the 
Commissioner not to examine the matter further (see also 
WA Dental Technicians and Employees' Union (Perth) v. 
Devenish Dental Laboratory and Others (1980) AILR 361). 

The objections to retroactivity at first instance were that 
the union had known of the employer's intention to seek a 
majority provision for ten months. The union had done 
nothing from 26 June 1990 to 20 April 1991. Thus, the 
earliest operative date the union should be seeking was 20 
April 1991. 

Compliance with the proper processes under the princi- 
ples cannot amount to special circumstances. The principles 
establish only the minimum period between increases. 

The second payment is not automatic, but subject to 
application, and is not orderable within any specific period, 
but after six months have elapsed. 

The intent of the Structural Efficiency Principle is that 
there be no backdating of wage increases. The nature of 
structural efficiency is that the benefits be available to both 
employers and employees from the same operative date. 
This does not happen if you backdate the wage increase. 

In summary, Mr Uphill submitted that there were no 
special factors to justify a backdating of the wage increase, 
because any delay was due to proper "processing" under 
the Wage Principles. 

Next, such "backdating" was contrary to the intent of the 
principles. 

Next, it was submitted that because of the size of the wage 
increases and the poor state of the transport industry, no 
backdating of wage increases should occur. 



Reasons for Decision at First Instance. 
We summarise hereunder the reasons for decision of the 

Commission at first instance (see pages 23-37 (AB)). 
The Commission observed that the background to the 

application was the decision of the Australian Commission's 
Full Bench in Prints J2792 and J2976 which related to the 
Transport Workers (General) Award 1983 and the Transport 
Workers (Mixed Industries) Award 1984 respectively. 

The Commission quoted from decision J2792 the objec- 
tives to be attained in structural efficiency exercises (see 
pages 24-25 (AB)), but went on to find that, as to wage rates, 
the Transport Workers (Mixed Industries) Award 1984 was 
that with which the subject award was aligned. 

The Commission found, on Mr O'Connor's evidence, 
which it said was uncontroverted, that the subject award 
covers both types of transport operations covered by the 
Federal awards, (ie) transport for hire or reward and mixed 
industries transportation. 

In the end, (see page 30 (AB)) the Commission held that 
there is no conditions nexus between the subject award and 
the Federal Transport Workers (Mixed Industries) Award 
1984. The provision, (ie) the "majority" clause, went into 
the Federal award by consent 21 years ago and was not 
inserted by the Full Bench of the Australian Commission in 
June 1990 (Print J2796) but merely varied on that occasion. 
That was the case. 

It had not been sought previously to insert such a clause 
in the subject award. The subject award covers both types 
of Federal award operations within a single award. That, too, 
is the case. 

The Commission concluded that such a clause did not 
warrant inclusion as a matter of merit and would not 
improve structural efficiency. 

In any event, the Commission concluded on the authority 
of the Act and CWAI v. WA Timber Industry Industrial 
Union of Workers, South-West Land Division 71 WAIG 15 
at 17 (FB), that:— 

"The "majority" clause proposed here would have 
the effect, from time to time, of varying the prescribed 
award conditions without any application being made 
pursuant to section 40 of the Act to the Commission". 

The Commission concluded that it would be ultra vires 
its powers under the Act to purport to insert such a clause. 

The Commission therefore approved of the award 
changes sought relying on what the Australian Commission 
said it would approve had it not approved the majority clause 
in Print J2792. 

The Commission dealt with the question of retrospectivity 
of operation of its order next. It concluded that there ought 
to be a retrospective operation of the order having regard to 
the arbitrated wage rate nexus between the two awards, (ie) 
the Federal Transport Workers (Mixed Industries) Award 
1984 and the subject award, the inordinate time which 
elapsed in finalising the first stage structural efficiency 
claim, the receipt by workers covered by both federal awards 
of these increases 12 months before, and the operative date 
of 1 January 1990 for the first stage structural efficiency 
increases. 

Some regard was had, too, by the Commission to the 
notion that because first pay increases were payable as and 
from 1 January 1990, second pay increases should have been 
budgeted for by prudent employers as and from July/August 
1990. Thus the Commission determined an operative date 
to be as and from 18 September 1990. 

Conclusions. 
This was a discretionary decision, as that was defined in 

Norbis v. Norbis 65 ALR 12 (HC), and was required to be 
determined in accordance with the well known principles in 
House v. The King 55 CLR 499 (HC) as these were applied 
in Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 (IAC). 

It was for the appellants to establish upon appeal that the 
Commission's exercise of discretion miscarried in accor- 
dance with those principles. It is not and was not for the Full 
Bench to merely substitute its decision for that of the 
Commission at first instance. 

The grounds of appeal also allege errors of law apart from 
the question of the exercise of discretion. The question of 
the jurisdiction of the Commission to insert the "majority" 
clause in the award is in that latter category. 

Mr Cuomo (of Counsel), who appeared for the respon- 
dent, the TWU, submitted that to insert such a clause would 
be unlawful and ultra vires the Commission's powers 
because the Commission had no powers to delegate its 
power to legislate. The award making and award varying 
power was, he submitted, legislative. In addition, he relied 
on s.l 14 of the Act to the same end. 

8.114(1) of the Act reads as follows:— 
"Subject to this Act, a person shall not be freed or 

discharged from any liability or penalty or from the 
obligation of any award, industrial agreement or order 
of the Commission by reason of any contract made or 
entered into by him or on his behalf, and every contract, 
in so far as it purports to annul or vary such award, 
industrial agreement or order of the Commission, shall, 
to that extent, be null and void without prejudice to the 
other provisions of the contract which shall be deemed 
to be severable from any provisions hereby annulled." 

Mr Uphill, who appeared for the appellants, submitted 
that CWAI v. WA Timber Industry Industrial Union of 
Workers, South-West Land Division (op cit), which the 
Commission had relied upon at first instance, was distin- 
guishable because conferring of power on persons in that 
matter to vary the award excluded the union involved in that 
matter from the process. That is not, as will be seen, a 
significant distinction. 

S.l 14, and its effect, was considered in detail in CWAI 
v. WA Timber Industry Industrial Union of Workers, 
South-West Land Division (op cit) at page 15, as was the 
effect of s.40 of the Act and the powers to be exercised under 
s.40 at page 17. 

Exhibit 6 sets out the majority clause proposed by the 
appellants (we have already set that out in full above). 

Mr Uphill, too, submitted that the clauses proposed would 
apply consistent terms across all of the employees employed 
by any one employer in mixed industries. 

In our opinion, the proposed variation should be consid- 
ered, having regard to its plain words. 

Firstly, it relates to the case where an employee "bound 
by this award" is employed by an employer whose principal 
business or undertaking is one other than the transport of 
materials upon public highways, and where "the majority 
of employees are covered by an award made by (or 
agreement approved by) the Australian Industrial Relations 
Commission" or this Commission. 

Where this situation exists, (and if the award were varied), 
then the employer may elect to apply to the employer's 
transport workers the provisions of that other award, (ie) or 
an award other than the subject award, except for a number 
of the subject award provisions which will be listed and 
which will still apply to the employer's transport workers. 
These include, as we have set out above. Scope, Area, 
Wages, Contract of Service and other provisions. 

The proposed subclause (ii) would set up a working party 
to investigate appropriate provisions relating to the terms of 
employment of different grades of employees. It also 
proposes provisions which will not apply where they are 
inconsistent with legislation applicable to drivers of motor 
vehicles. 

Further, the clause would require any question arising as 
to the award provisions to be determined by a Board of 
Reference. 

Subclause (v) is a clause requiring reporting back to the 
Commission on investigations into conditions of employ- 
ment. 

What then is sought to be achieved by the purported 
"majority" clause? It is this. 

(1) The subject award is to be varied by amending the 
Scope clause so that all employers who are not 
engaged in the transport industry for hire or 
reward on public highways are no longer bound 
by all of the subject award. In other words, power 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 555 

is sought to be given to an employer to create a 
de facto separate award for mixed industries, at 
the option of the employer, without the latter 
making proper application for a new award, or a 
variation as the Act requires. 

(2) Power is to be conferred upon an employer to 
contract out of the award by applying terms of 
other awards to employees who are otherwise 
entitled to the benefit of each and every clause of 
the subject award. 

(3) Power is sought to be conferred on employers to 
vary their award in individual cases or in respect 
of all their employees, without making proper 
application under the Act. 

(4) Power is sought to be conferred on any employer 
to suspend or vary the award contrary to s.37(4) 
of the Act. 

In short, the Commission is asked to confer the powers 
which it has under s.38 and s.40 upon all employers subject 
to the award. There is no power in the Commission to do 
so. 

The power and jurisdiction conferred upon it by the 
legislation is not delegatable. The Act does not provide that 
it can. In that event, any purported order to insert the clause 
sought would be null and void (see Racecourse Co- 
operative Sugar Association Ltd and Others v. Attorney- 
General of the State of Queensland 142 CLR 460 and 
Hawkes Bay Raw Milk Producers Co-Operative Co Ltd v. 
New Zealand Milk Board [1961] NZLR 218). 

In addition, there is no jurisdiction or power under the 
statute to confer a right or power to contract out of an award 
upon anyone (see CWAI v. WA Timber Industry Industrial 
Union of Workers, South-West Land Division (op cit) and 
s.l 14 of the Act). 

The Commission clearly had no power therefore to 
include such a clause in the award. In deciding so, it was 
correct. 

In that the Australian Commission adopted a different 
view, we would indicate that the Full Bench would not 
follow its decision which is, in any event, persuasive only. 
In any event, the question of whether such a clause was intra 
or ultra vires that Commission's powers was not raised 
before the Australian Commission, at least in the cases to 
which we have been referred. 

In any event, on the material before the Commission, the 
subject award is, in its scope, clearly an award which is both 
a general and mixed industry award. It is not equatable 
solely to either of the Federal awards, but, by its scope, as 
that relates to the industries of named respondents, covers 
industries the subject of both Federal awards, (ie) mixed 
industries and the transport for hire or reward industry. 

The subject award has never included a "majority" 
clause. 

In addition, a question arises as to how such a clause as 
a "majority" clause sought to be included could, in any 
way, be said to relate to this application which deals with 
questions of structural efficiency. 

The Commission was entitled on the material before it to 
find as it did (see page 30 (AB)). 

It followed therefore that it was entitled, applying the 
dictum of the Full Bench of the Australian Commission 
quoted from Print J2976 (the application to vary the 
Transport Workers (Mixed Industries) Award 1984 (see 
page 32 (AB)), to vary the award to provide for the changes 
made in respect of the Transport Workers (General) Award 
1983 once it had decided not to insert the "majority'' clause 
sought to be inserted. That is in effect what was said should 
occur in the dicta set out at page 32 (AB). 

There was no error in the Commission's decision in those 
respects, as alleged in the grounds of appeal, or at all. 

We now turn to the question of retrospectivity of 
operation of the order. Neither the State Wage Case 1989, 
nor the National Wage Case 1989, excludes retroactivity for 
an order granting the second stage structural efficiency 
increases. However, there is no specific prohibition. 

Mr Uphill submitted that that was certainly the intent. 
However, s.39 of the Act expressly grants the power, where 
it is fair and right to do so, to make an order relating to the 
principles retroactive. Such an exercise of the power was 
upheld in the first structural efficiency case (Australian 
Glass Manufacturing Co Pty Ltd and Others v. TWU (op 
cit)) by the Full Bench. 

Federally, there was a determination that an order can 
operate retrospectively and can be made in relation to 
structural efficiency increases where there are exceptional 
or extraordinary circumstances (see Re Telecom/AJA 
Award 1988 (Print J8368) (FB)). 

There is and was clear power under the Act and the 
principles to make the order retrospectively, which is not, 
even if it could be, diluted by the principles. 

Some importance was attached by the Commission at first 
instance to the terms of the 1989 State Wage Case (69 
WAIG 2917 at 2926) under the Wage Adjustments Principle 
where the decision reads as follows:— 

"1. Structural Efficiency Adjustment: These will be 
allowable under these Principles: 

(i) a first increase of $10.00 per week for 
employees at the basic skills/trainee level; 
$12.50 per week at the semi-skilled em- 
ployee level; and $15.00 per week or three 
per cent, whichever is the higher, at the 
tradesman or equivalent level and above; 

(ii) a second increase of the same order as in (i) 
above to be paid not less than six months 
after the first increase; 

(iii) the first increase will be accessible from 
7 August 1989 but the actual date of opera- 
tion for an award will be the date on which 
that award is varied in accordance with the 
State Wage Decision of 8 September 1989; 
and 

(iv) the second increase will not be automatic, but 
subject to appl ication." 

The Order issued on 19 June 1991. It was "backdated" 
to take account of a delay in the application for the first 
structural efficiency increase. 

Mr Uphill took us to five errors which he submitted were 
made by the Commission at first instance in so determining. 

Firstly, such a decision, he said, was contrary to the Wage 
Fixing Principles. 

Secondly, the Commission erred in concluding that there 
were no or insufficient circumstances to justify retrospective 
wage increase. 

Next, he submitted that the Commission mistook facts, 
including that the employers accepted 1 January 1990 as the 
operative date of the first stage Structural Efficiency 
Principle wage increase. 

Next, he submitted that the Commission failed to take 
account of or sufficient account of the effect on employers 
of such a retrospective increase. 

Further, it was submitted that the Commission failed to 
take account of significant events after the operative date. 

It was submitted that no blame was apportionable or had 
been apportioned to justify the determination, and that no 
question of delay could be considered as relevant when the 
delay arose merely through the exhaustion of the proper 
processes available under the Act. These ceased when the 
Commission in Court Session decided that the application 
for a wage increase was a special case accommodatable 
under the principles on 3 April 1991. That was, of course 
the first structural efficiency claim (exhibit A, pages 
162-163 (AB)). Mr Uphill submitted that the second 
increase did not have to occur six months after the first 
structural efficiency increase exactly. 

It was wrong, too, for the Commission to ignore events 
after 30 September 1990, he submitted. 

It is to be noted that the employers did put to the Full 
Bench in Australian Glass Manufacturing Co Pty Ltd and 
Others v. TWU (op cit) that the decision in the first structural 
efficiency application should operate from 21 March 1990. 
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However, in that decision, the Full Bench held that there was 
sufficient material to support the decision of the Commis- 
sion at first instance whereby it decided that the order would 
operate retrospectively from 1 January 1990. 

Further it was submitted that the Commission erred in 
holding that reasonably prudent employers should have 
budgeted for first wage increases payable from 1 January 
1990 and second stage increases payable from approxi- 
mately July/August 1990 (see page 36 (AB)). 

Mr Cuomo's submission was that this was a discretionary 
decision properly made. 

There was no mandatory prohibition upon retrospectivity 
and the Commission had properly exercised the discretion 
conferred upon it, he submitted. 

It was submitted that it was a reasonable consideration to 
take into account the length of time a matter takes to be 
decided. There is no necessity to find fault. There is no 
prohibition upon retrospectivity. 

The Commission at first instance was entitled to look at 
all of the circumstances. 

All that is required are that payments be six months apart. 
It was an exercise of discretion which should not be 
reviewed. 

Mr Cuomo cited HSOA v. Association for the Blind of 
WA (Inc) 62 WAIG 2080 as to the ability of the Commission 
to make award variations retrospectively. 

The question of nexus was raised. 
We refer to HSOA v. Association for the Blind of WA 

(Inc) (op cit). That case is authority, inter alia, for the 
propositions that:— 

(1) Having regard to s.26(l)(a) and (c) of the Act, the 
Commission's primary task is to decide what date 
is the fair one to fix when entertaining an 
application to do so under s.40 of the Act read with 
s.39(3) of the Act. 

(2) However, when it is noted that the exercise of the 
Commission's jurisdiction is governed by s.26, it 
is reasonable to suppose that Parliament envisaged 
that, in the ordinary or normal case, the Commis- 
sion would not be confronted with circumstances 
which compelled it to the view that an award 
should be given retrospective effect. 

(3) Where there is a nexus between one award and 
another, clearly defined and well established, the 
existence of that nexus constitutes a circumstance 
which may be appropriately described as "spe- 
cial", and which, in the absence of countervailing 
circumstances, will make it fair and right to make 
a retrospective order if the nexus is continued. 

(4) The conduct of the parties may be a matter of 
major importance in deciding whether, and if so 
to what extent, an order should be given retrospec- 
tive effect. 

The question is whether the discretion miscarried. Firstly, 
however, for the reasons which we have set out above, we 
should have observed that the order made was not contrary 
to the Wage Fixing Principles or to s.39 and s.40 of the Act 
which permit a retrospective order to be made. 

The second structural efficiency increase was made upon 
the expiry of a period from the lodging of the application 
to the making of the order of 12 months and some days. That 
followed litigation extending over 21 months approxi- 
mately. 

Certainty, the second increase was not automatic but 
subject to application (see the 1989 State Wage Case 69 
WAIG 2917 at 2926). However, the application was made, 
and as it turned out the application for the second structural 
efficiency increase was granted. 

It is true that under the Wage Adjustments Principle 
(Structural Efficiency Adjustment), there is a provision for 
a second increase of the same order and for the same "to 
be paid not less than six months after the first increase". 

That clearly indicates that the Commission in Court 
Session expected that the first structural efficiency increase 
should be followed, comparatively rapidly, by the second if 
the appropriate application were successful. In this case, the 
first structural efficiency increase had the effect of delaying 
the second structural efficiency increase beyond the period 
when one might expect that the second structural efficiency 
increase, in the normal course of events, would have been 
granted, upon a successful application. 

There should have been a reasonable anticipation in this 
case that the second increase would have incurred within six 
months of the first structural efficiency increase, and that the 
first structural efficiency increase, in the normal course of 
events, would not have required 21 months to be dealt with. 

A fair reading of the Principle to which we have just 
referred indicates that, implicitly, the purpose is defeated if 
the second increase is delayed by the first increase which 
one would also have expected to be accessible soon after 7 
August 1989. Certainly there might be some delay. 
However, 21 months delay for whatever reason would and 
was, as a matter of equity, good conscience and merit, a 
reason for the retroactive order to be made in the terms in 
which it was made in relation to the second increase. 

To say this does not ignore the interests of the employers, 
whom the Commission observed would have been fore- 
warned by consideration of the words of the Wage 
Adjustments Principle, that an increase, in the normal course 
of events, if it were ordered, would be ordered within a 
relatively short time, not much over six months. 

Put another way, it was open to the Commission at first 
instance, on the material before it, to find that the delay here 
was an exceptional circumstance or, in terms of s.39 of the 
Act, a special circumstance making it fair and right to make 
the order which was made. 

As to the Commission's decision being based on a nexus 
between the Federal transport awards and the subject award, 
we would say this. We do not see that a nexus could be 
substituted for the need to establish the necessary award 
variation under the Act and the Principles. However, that is 
not to say some weight cannot be given in deciding whether 
the order should be retroactive to the fact that persons in the 
transport industry covered by federal awards, some in the 
same State, have benefited from structural efficiency 
payments. We are not presently persuaded that it is a 
consideration which should be given great weight However, 
the discretion would have been properly exercised, in any 
event, without that reason. 

As to the position of the employers, they had already 
benefited as a result of the delay. They were not to blame, 
but that was not the main point. The point is that they did 
not, on the evidence, experience a substantial detriment as 
a result of the exercise of discretion by the Commission. 

The equity, good conscience and substantial merits of the 
case required some consideration of the fact that employees 
had been deprived of what, in the normal course of events, 
they would have received much sooner. That said it was not 
a matter for blame in respect of the employers' position, but 
a matter of having regard to the Wage Adjustments 
Principle, the nature of the Structural Efficiency Principle 
set out under the 1989 State Wage Case, and of the 
Commission exercising its discretion correctly to make the 
order retrospective to about six months after the order in the 
first application at first instance was made. Again, too, in 
a case such as this, we apply what Brinsden J said in Belo 
Fisheries v. Froggett 63 WAIG 2394:— 

"It is unnecessary for me to consider the further 
reason for dismissing the appeal referred to by Olney 
J. but it might be useful to point out that the learned 
authors of Halsbury 4th Ed. say in Vol.1 para.63 a court 
will generally be reluctant to disturb the findings of a 
tribunal specialised knowledge of technical subject 
matter, irrespective of whether those findings be 
classified as law or fact and reference is made 
specifically to Industrial Tribunals. Where an Industrial 



Tribunal is called upon to exercise its jurisdiction 
according to equity, good conscience, and die substan- 
tial merits of the case, similar considerations might be 
thought to be relevant." 

The decision was therefore an exercise of discretion 
which was not erroneous for the reasons alleged in the 
grounds of appeal, or at all. 

For those reasons no ground of appeal is made out and 
the appeal will be dismissed. 

Order accordingly 
Appearances: Mr J N Uphill on behalf of the appellants. 
Mr M D Cuomo (of Counsel) on behalf of the respondent. 

consented to the amendment, and whereas the Full Bench 
found it necessary to make such orders as were necessary 
for the expeditious and just hearing and determination of this 
matter, it is this day, the 25th day of February 1993, ordered, 
by consent:— 

"That leave be and is hereby granted to the 
appellants to amend (2)(b) of the "Substitute Order 
Sought" on page 3 of the appeal book by substituting 
in the last line of (2)(b) for the figure "6" the figure 
"19". 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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This matter having come on for hearing before the Full 
Bench on the 24th day of August 1992 and having heard Mr 
J N Uphill on behalf of the appellants and Mr M D Cuomo 
(of Counsel), by leave, on behalf of the respondent, and the 
Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 25th day of 
February 1993 wherein it was found that the appeal should 
be dismissed, it is this day, the 25th day of February 1993, 
ordered that appeal No 922 of 1991 be and is hereby 
dismissed. 
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Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an application by the Registrar (the holder of 
that office as defined in s.7 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act")) 
made under S.84A of the Act to enforce an order. No C 366 
of 1992, made by Fielding C on 19 June 1992, and, in fact, 
order (3) only, of that order. 

The parties to the proceedings in which the order was 
made were Hamersley Iron Pty Ltd, the applicant, and the 
respondents in this matter, as respondents. 

Order (3) reads as follows:— 
"That each of the Unions and their officials take all 

such steps as may be necessary to ensure that the said 
industrial action ceases as soon as may be, but in any 
event no later than 2300 hours on the 20th day of June, 
1992, at Dampier and no later than 0001 hours on the 
21st day of June, 1992, at Tom Price and at Paraburdoo 
and that thereafter its members refrain from engaging 
in any further industrial action in respect of this matter 
until this Order is revoked; and" 

The grounds of the application, as amended, are as 
follows:— 

"METALS AND ENGINEERING WORKERS' 
UNION—WESTERN AUSTRALIA; THE AUSTRA- 
LIAN WORKERS UNION', WEST AUSTRALIAN 
BRANCH, INDUSTRIAL UNION OF WORKERS; 
AUSTRALIAN ELECTRICAL, ELECTRONICS, 
FOUNDRY & ENGINEERING UNION, (WESTERN 
AUSTRALIAN BRANCH); THE CONSTRUCTION, 
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MINING, ENERGY, TIMBERYARDS, SAWMILLS 
AND WOODWORKERS UNION OF AUSTRA- 
LIA—WESTERN AUSTRALIAN BRANCH failed to 
take all such steps as were necessary to ensure that 
industrial action ceased no later than 2300 hours on the 
20th day of June, 1992, at Dampier and 0001 hours on 
the 21 st day of June, 1992 at Tom Price and Paraburdoo 
and that thereafter their members engaged in further 
industrial action whilst the order was current; contrary 
to Order (3) of Order no. C366 of 1992." 

The respondents to the application, it is not in issue, are 
organisations as defined in s.7 of the Act. 

There was also a Notice of Intention to Intervene filed by 
Hamersley Iron Pty Ltd (hereinafter referred to as "Hamer- 
sley") which relied on the following grounds:— 

"1. Hamersley has a sufficient interest in the matter 
pursuant to section 27(1 )(k) on the basis that: 
(a) Hamersley was the party which originally 

applied to have the section 44 conference out 
of which the orders sought to be enforced 
arose; 

(b) the orders sought to be enforced directly 
effect Hamersley's legal rights; 

(c) the orders issued in the conference directly 
effect Hamersley's financial interests; 

(d) Hamersley pursuant to section 83(1) of the 
Act, being a person on behalf of whom an 
order applies, may apply to the Industrial 
Magistrate for enforcement of the order; and 
it is inherent on the construction of sections 
83(1) and 84A(l)(iv) of the Act that Hamer- 
sley has an inherent sufficient interest in the 
proceedings upon which to base a right to 
intervene; and 

(e) the proceedings in this matter are so inter- 
twined with the civil proceeding in the 
Supreme Court such that matters which are 
disclosed in these proceedings will directly 
impact upon the conduct of the Supreme 
Court proceedings and may therefore directly 
effect the legal rights and financial interests 
of Hamersley as a party to those proceedings. 

2. The orders pursuant to section 84(5) of the Act 
which the Full Bench can make in relation to the 
enforcement proceeding directly effect the legal 
and/or financial interests of Hamersley. 

3. The parties to the proceedings suffer no undue 
interruption to the proceedings by an intervention 
of Hamersley at this time and indeed, such 
intervention may facilitate the efficacious conclu- 
sion of the proceedings. 

4. The legal rights, financial interests and reputation 
of Hamersley are likely to be at least indirectly 
effected by these proceedings and accordingly on 
the basis of procedural fairness and natural justice 
the Commission should grant a right of interven- 
tion to Hamersley in this matter." 

The respondent, the Metals and Engineering Workers' 
Union—Western Australia (hereinafter referred to as "the 
MEWU"), sought particulars of the application in a letter 
dated 21 October 1992 by its Solicitors, Messrs Northmore 
Hale Davy & Leake, to the Crown Solicitor who instructs 
Counsel appearing for the Registrar. 

The particulars sought were in the following terms:— 
"1. As to the allegation that the officials of the union 

failed to take all such steps as was (sic) necessary 
under the order, state which officials were 
responsible for that alleged failure. 

2. As to the allegation that the officials of the union 
failed to take all such steps as was (sic) necessary 
under the order, state which officials of the union 
were required to perform an act and identify each 
act which should have been performed and by 
whom. 

3. As to the allegation that the union failed to take 
all such steps as was (sic) necessary under the 
order, state each step which was necessary to 
ensure compliance with the order. 

4. State the precise respects in which the officials of 
the union, and which officials, failed to take all 
such steps as was (sic) necessary to ensure 
compliance with the order. 

5. State which of the union's members engaged in 
further industrial action contrary to the order. 

6. State with precision what act or acts should have 
been performed by the union and its officials to 
comply with the order. 

7. State with precision nature and identity of each 
action undertaken by the members of the union 
which constituted further industrial action con- 
trary to the order." 

When these proceedings came on for hearing first on 17 
November 1992, Hamersley sought leave to intervene on the 
grounds set out in the Notice of Intention to Intervene. That 
application was opposed by the respondents. 

These proceedings are proceedings instituted by the 
Registrar in that capacity as a statutory appointee under the 
Act. If the Registrar establishes a breach of the orders, which 
he alleges, then he is entitled to seek orders in terms of 
s.84A(5) of the Act which provides for "penalties". 

The nature of enforcement proceedings was explained in 
some detail by the Full Bench in Registrar v. CSA 69 WAIG 
2937. They are proceedings which, although based on the 
civil standard of proof (namely the balance of probabilities), 
and although requiring attempts at conciliation to occur (see 
s.84A(4) of the Act), seek, if successful, a penalty or orders 
which are, for the most part, in the nature of a penalty. They 
range from accepting an undertaking to imposing a caution 
or fine, or directing the Registrar or Deputy Registrar to 
issue a summons under s.73(l) of the Act, requiring an 
organisation to show cause why it should not be de- 
registered. That is the nature of the proceedings. The 
proceedings are not, however, criminal proceedings. 

S.27(l)(k) of the Act enables the Commission to permit 
a person to intervene, if, in the opinion of the Commission, 
the person "has sufficient interest in the matter". 

The "matter" here is, as we have said, an application to 
enforce an order of the Commission. 

Hamersley is and was the employer of members of all of 
the respondent employee organisations. 

The orders made were made in s.44 proceedings 
originated by Hamersley. On their face, they appear to be 
s.44(6) orders. 

The principles which should guide the Commission in 
deciding whether there is sufficient interest were set out in 
Gaims and Dempsey v. RANF and Others 69 WAIG 2343 
at 2347 where the President applied Re Ludeke and Others; 
ex pane Customs Officers Association of Australia 4th 
Division 155 CLR 513 at 517 per Gibbs CJ at pages 519-521 
and per Brennan J at pages 528-529. 

Summarised, a person whose rights are not directly 
affected by proceedings is not entitled to intervene in 
proceedings. 

We should point out that there is in existence an action 
in the Supreme Court of this State (No 1820 of 1992) 
wherein Hamersley is the plaintiff and the four respondents 
are defendants. Further, a number of individuals are named 
as defendants (see exhibit 1). They, as we understand what 
was said to us, although the pleadings are not clear, are 
officers or members of the respondent organisations. 

The writ which commenced that action (exhibit 1) alleges 
that all of the defendants caused, induced or procured 
breaches of contract or interfered with the performance of 
contracts between the plaintiff and other persons, firms and 
companies between 16 June 1992 and the date of issue of 
the writ and interfered with the economic relations of the 
plaintiff. There are also allegations of conspiracy, of 
interfering with the quiet and lawful enjoyment by the 
plaintiff of its property between 20 June 1992 and date of 
issue of the writ, and of illegal acts contravening s.4 of the 
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Government Agreements Act 1979 and S.96B of the 
Industrial Relations Act 1979. The writ appears to have been 
issued on 29 June 1992. 

The order of Fielding C dated 19 June 1992 seems not to 
have been deposited in the office of the Registrar until 23 
September 1992. That is according to the Registrar's stamp 
on the copy order tendered herein as exhibit 2. 

The writ, however, seeks injunctions, declarations and 
damages against all of the respondents, which includes 14 
individuals. The damages sought include unspecified dam- 
ages and $48,692,623.76. 

It was submitted to us that Hamersley has sufficient 
interest because it was the party which originally applied to 
have the s.44 conference, out of which the orders sought to 
be enforced arose. 

The question of validity of the order arises, and, as a party, 
Hamersley should be heard on that question, it was also 
submitted. As against that, it was submitted that there was 
no role in the proceedings which was not adequately and 
properly filled already by the Registrar. 

These were proceedings to enforce an order and are 
narrow proceedings for that purpose, so the submission 
went. 

It was also submitted that as the "victim" of industrial 
action, Hamersley was best qualified to make submissions 
concerning the appropriate penalty and the consequences 
flowing from the alleged contraventions. Against that it was 
submitted by the applicant that these matters could be quite 
adequately attended to by the Registrar. 

It was submitted, too, that Hamersley should be heard on 
the question of validity of the order, if the validity of the 
order made by Fielding C were impugned, since the order 
was made in proceedings at its instigation. 

It is quite clear to us that the material sought to be put 
can all be put by the applicant. 

Indeed, there is some indication in the submissions that 
Hamersley is, in effect, seeking to be made indirectly an 
applicant without taking on the responsibility of being an 
applicant under s.84A(l) of the Act which it could seek to 
do. 

Hamersley relies, too, on the assertion that the orders 
sought directly affect its legal rights or interests. In our 
opinion, they do not affect the reputation or financial 
interests of Hamersley, nor its rights directly, or if they do 
it has not been so established. 

What is in issue is this. Was there a breach of or a failure 
to comply with orders of the Commission? If there were, a 
"penalty" can be imposed. Because of that, the proceedings 
do not directly affect the legal rights of the applicant. For 
the same reason, they do not relate, in any direct sense, to 
what might occur in any Supreme Court proceedings 
involving Hamersley, the respondent and other parties. 

Thus, s.26(l)(a), (b) and (c) of the Act do not require us 
to use our discretion under s.27(l)(k) of the Act to permit 
Hamersley to intervene in relation to any question of validity 
of the subject orders or any question of "penalty" at all. 
These are matters which can be properly put by the 
Registrar. 

There is no denial of natural justice as an effect of such 
a decision. Further, there is nothing unfair to Hamersley in 
the effects of such a decision. 

Hamersley's rights, for those reasons, are not directly 
affected, and the application for leave to intervene is 
dismissed. 

Application for a Stay. 

Next, there was an application by the respondents to stay 
these proceedings until the action in the Supreme Court, to 
which we have referred, (Hamersley Iron Pty Ltd v. MEWU 
and Others (No 1820 of 1992)), was "completed". 

This was because the proceedings in the Supreme Court 
and those before us relied substantially on the same facts. 
It was the submission, too, that the resolution of one set of 
facts in a higher court ought to result in the stay of 
proceedings in a lower court. 

Further, it was submitted that the same observations 
applied to the question of the validity of the subject order. 

There was a further submission that the individuals sued 
in the Supreme Court action, who were officials of the union 
at the three sites involved in the proceedings before Fielding 
C, and the subject of the allegations brought against the 
unions would be put in jeopardy if the respondents decided 
to call them to give evidence in these proceedings. 

Since these persons were defendants in the Supreme 
Court action, it was submitted that they would be put in 
jeopardy because their evidence would be recorded and 
transcribed and could be used in the action in the Supreme 
Court. This would occur, so the submissions went, because 
there was an identity of legal issues in the two matters. 

Ms Smith (of Counsel), who appeared for the applicant, 
took us to a number of authorities relating to stays of civil 
proceedings where criminal proceedings were pending. 
These included Norilya Minerals Pty Ltd v. Ireland and 
Another [1991] 5 WAR 411 at 416 per White AJ, as well 
as Rochfort v. John Fairfax and Sons Ltd [1972] 1 NSWLR 
16, Laws v. Australian Broadcasting Tribunal 93 ALR 435 
(HQ and Philippine Airlines v. Goldair (Aust) Pty Ltd and 
Others [1990] VR 385 at 387. 

Mr Edwards (of Counsel), who appeared for the MEWU, 
had already referred us to Law Society of South Australia 
Incorporated v. Donovan [1974] 9 SASR 38 per Zelling J, 
Mark Stephen Holdings Pty Ltd and Others v. Garlick 
(Appeal Nos 413-417 of 1986) (unreported) (Supreme Court 
of WA) per Pidgeon J and The Commissioner for State 
Taxation v. Bayswater Hire Cars Pty Ltd (Appeal No 38 of 
1989) (unreported) (Supreme Court of Western Australia), 
and were also referred to us by Ms Smith. 

There was some argument as to whether these proceed- 
ings could be categorised as civil or criminal, but, in the end, 
the distinction was not of a great deal of consequence. 

There was also argument as to whether Fielding C's 
orders could be challenged as invalid in this Commission. 
That argument went to whether there was an identicaliity of 
issues between these proceedings and those in the Supreme 
Court. 

It was sought by Mr Edwards to distinguish the authorities 
cited to us on the basis that they did not involve detriment 
to a third party, and, on that basis, of course, it can be said 
that they did not. 

Ms Gillard (of Counsel), who appeared for The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, submitted to us that there was no urgency about 
the enforcement proceedings and that the Registrar was not 
likely to suffer a detriment if there were a stay. In other 
words, no prejudice could be occasioned to the Registrar by 
an adjournment of these proceedings. There would be 
prejudice, however, to the respondent organisations and the 
officials who are defendants in appeal No 1820 of 1992, it 
was submitted. 

Firstly, we are not of the opinion that this is an application 
for a stay. It is really an application to adjourn these 
proceedings until the action in the Supreme Court has been 
completed. We were told that it would be 12 to 18 months 
before that action came to trial. 

There is no power to stay proceedings under the Act, 
except under s.49( 11) specifically provided for in the Act. 

Furthermore, whilst s.27(l)(v) of the Act might be said 
to confer a power to stay proceedings by its broad power to 
generally give all such directions and do all such things as 
are necessary or expedient for the expeditious and just 
hearing and determination of the matter, it may not 
accommodate the power to stay. 

However, be that as it may. s.27(l)(f) of the Act confers 
a specific power to adjourn proceedings, and that is the 
power which we were really called upon to exercise here. 
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In our opinion, this was an application to adjourn these 
proceedings until the action, (Hamersley Iron Pty Ltd v. 
MEWU and Others (No 1820 of 1992)), in the Supreme 
Court has been heard and decided. 

Myers v. Myers [1969] WAR 19 at 21-22 per Jackson J 
is the authority which applies. Some observations made in 
Norilya Minerals Pty Ltd v. Ireland and Another (op cit) by 
White AJ are also helpful. 

(1) The decision is a discretionary decision. 

(2) An applicant for an adjournment should establish 
that he/she is entitled to the adjournment. 

(3) An adjournment cannot be granted as a right 
merely because there are enforcement proceedings 
in the Commission and civil proceedings at the 
same time touching upon some or all of the same 
subject matters. 

(4) To grant or refuse an adjournment is a matter for 
the discretion of the Commission to whom the 
application is made. 

(5) Where the refusal of an adjournment would result 
in a serious injustice to one party, an adjournment 
should not be granted unless in turn this would 
mean serious injustice to another party. 

(6) An applicant is entitled in this Commission to 
have his/her application heard and determined in 
the ordinary course of the procedure and business 
of the Commission, as a general rule. 

(7) Each application to adjourn must be considered on 
its merits, as s.26 of the Act requires. 

We apply those principles. 

The situation here is this. The Commission made orders 
which are sought to be enforced by the Registrar in these 
proceedings. 

The circumstances in which the orders were made 
support, to some extent, a Supreme Court action against 
some respondents in this application (so it is alleged), and 
some of the officials who are not respondents in this 
application are, of course, parties in the action (Hamersley 
Iron Pty Ltd v. MEWU and Others (No 1820 of 1992)). 

This application is brought by the Registrar in his capacity 
as Registrar to enforce an order of the Commission. The 
Registrar is, however, no different from any other party in 
that he is entitled to be heard by the Commission as any 
other party would be in the normal course of business and 
in accordance with the Commission's procedures, subject to 
any order of the Commission altering that position. 

There is a question of public interest to be considered 
where the Registrar seeks to enforce the orders of the 
Commission, and an adjournment or "stay" is sought. 

There is some coincidence of issues between this 
application and Hamersley Iron Pty Ltd v. MEWU and 
Others (No 1820 of 1992). That much appears to be common 
ground between the parties. 

However, there is little material available to delineate the 
extent of issues and evidence. 

It is accepted that the order of Fielding C may be sought 
to be put in issue in both proceedings. However, what else 
is said to be involved by way of evidence is not clearly 
apparent. It is not even certain that the same evidence will 
be called in these proceedings and the Supreme Court, 
because no decision has been made in this matter as to what 
evidence is to be called, as we understand Mr Edwards' 
submission. 

It is unnecessary to find, nor is there sufficient material 
to enable us to say whether Fielding C's order can be 
impugned before us in the context of these submissions, in 
any event, so arguments as to that question are not 
conclusive. That matter can await its direct attention upon 
submissions. 

The action in the Supreme Court (Hamersley Iron Pty Ltd 
v. MEWU and Others (No 1820 of 1992)), however, will not 
be heard for at least 12 months, in any event. The potential 
injustice to the respondents is said to be that there will be 
some duplication of evidence and issues. How much is not 
clear. 

Further, the respondents and their officials, who are not 
parties to these proceedings, but all of whom are defendants 
in Hamersley Iron Pty Ltd v. MEWU and Others (No 1820 
of 1992), will be prejudiced if the officials are called to give 
evidence in these proceedings. That is because Hamersley 
will have notice of their evidence in advance. 

In our opinion, it is not certain, as we have said, that they 
will give evidence in this matter, nor is it certain what 
evidence they will give. In any event, the officials are not 
parties to this action. 

Further, in any event, revealing what is evidence and what 
might become evidence in civil proceedings is entirely 
different from risking the invasion of the right to silence in 
criminal proceedings by proceeding first with a civil claim. 

On the other hand, there are civil proceedings in this 
matter which are not at all imminent and will not be heard 
for at least a year or a year and a half, if they are heard at 
all. After that there will need to be judgment following a 
trial. In other words, this application is ready for hearing and 
determination now; the situation with Hamersley Iron Pty 
Ltd v. MEWU and Others is not. 

The Registrar has duties to carry out in his capacity as 
Registrar, and he has made an application. These are 
proceedings involving public interest in that they are an 
application relating to orders of the Commission in relation 
to an industrial matter which, in fact, involved a dispute. 

The detriment caused by the revelation of evidence which 
might or might not be called in this matter prematurely, 
when civil proceedings are entrain, is not so serious that it 
will cause serious injustice to the respondents. In any event, 
it is predicated upon that evidence being called. 

As to the officials, if it is relevant to consider their 
interests at all, since they are not parties to these 
proceedings, the same observations apply. 

In civil proceedings, too, much of the cases of the parties 
will become known by pleadings, particulars, notices to 
admit, interrogatories and discovery, even if the evidence is 
not. 

It is not at all unusual, of course, if we may say so too 
by way of illustration, for evidence to be adduced before the 
Coroner which is later made use of in civil proceedings. 

We are not persuaded that any serious injustice will be 
occasioned to the applicant by hearing this application now, 
and there is an interest which the public has in having 
applications pertaining to the alleged breach of orders of the 
Commission heard and determined. 

Insofar as it might be relevant, we are not persuaded that 
any serious injustice will be occasioned to the officials 
referred to in these submissions. 

We see no reason why the Registrar, who is a party hereto, 
should not be entitled to proceed, it not having been 
established that an adjournment ought to be granted within 
the tests set out in Myers v. Myers (op cit). 

The application to adjourn these proceedings will 
therefore be dismissed. 

Request for Particulars. 
There was an application by the MEWU for further and 

better particulars. It is quite obvious that the particulars 
sought should be ordered to be provided. 

The request for particulars related to material which 
should have been supplied, and s.27(l)(v) of the Act requires 
that we order those particulars to be provided. We will 
therefore order accordingly. 

Appearances: Ms J.H. Smith (of Counsel) on behalf of the 
applicant. 

Mr S.R. Edwards (of Counsel) on behalf of the 
respondent, Metals and Engineering Workers' Union— 
Western Australia. 
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Ms J. Gillard (of Counsel) on behalf of the respondent, 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Mr D.H. Schapper (of Counsel) on behalf of the 
respondents, the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch. 

Mr D.S. Ellis (of Counsel) and with him Mr R.D. Allen 
(of Counsel) on behalf of Hamersley Iron Pty Ltd seeking 
leave to intervene. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Registrar 

and 
Metals and Engineering Workers' Union—Western 

Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 November 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 17th and 18th days of November 1992 and 
having heard Ms J H Smith (of Counsel) on behalf of the 
applicant, Mr S R Edwards (of Counsel) on behalf of the 
respondent, Metals and Engineering Workers' Union— 
Western Australia, Ms J Gillard (of Counsel) on behalf of 
the respondent. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, Mr D H 
Schapper (of Counsel) on behalf of the respondents, the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch, and Mr D 
S Ellis (of Counsel) and with him Mr R D Allen (of Counsel) 
on behalf of Hamersley Iron Pty Ltd seeking leave to 
intervene pursuant to s.27(l)(k) of the Industrial Relations 
Act 1979 ("the Act"), and the Full Bench having 
determined that its reasons for decision in respect hereof will 
issue at a future date, it is this day, the 20th day of November 
1992, ordered and declared as follows:— 

(1) That leave be and is hereby granted to the 
intervener to make submissions pursuant to 
s.27(l)(k) of the Act only. 

(2) That the intervener herein has no sufficient 
interest such as to enable it to be granted leave to 
intervene in these proceedings at this stage of the 
proceedings pursuant to s.27(l)(k) of the Act, and 
that therefore the application to intervene is 
dismissed. 

(3) That the application by the respondents herein to 
adjourn the proceedings herein until action No 
1820 of 1992 in the Supreme Court of Western 
Australia is concluded be and is hereby dismissed. 

(4) That the applicant be and is hereby granted leave 
to amend the application herein by:— 
(a) Deleting the words "and their officials" in 

lines 6 and 7. 
10365—2 

(b) Substituting the word "were" for the word 
"was" in line 7. 

(c) Substituting the word "their" for "its" in 
line 11. 

(5) (a) That the respondents herein file and serve 
any requests for further and better particulars 
on the 19th day of November 1992. 

(b) That within seven days of the 19th day of 
November 1992 the applicant do file and 
serve answers to any request for further and 
better particulars as aforesaid. 

(c) That the respondents do file and serve 
answers to the application herein within 
seven days of the 26th day of November 
1992. 

(6) That application No 1281 of 1992 be and is hereby 
adjourned for further hearing and determination to 
10.30 am on Monday, the 22nd day of February 
1993, Tuesday, the 23rd day of February 1993, 
Wednesday, the 24th day of February 1993, 
Thursday, the 25 th day of February 1993 and 
Friday, the 26th day of February 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Registrar 

and 
Metals and Engineering Workers' Union—Western 

Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 February 1993. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 22nd, 23rd, 24th, 25th and 26th days 
of February 1993 and the applicant and the second named 
respondent. The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, having applied to 
the Full Bench to list the question of the validity of order 
No C 366 of 1992 on the 22nd day of February 1993 and 
otherwise adjourn the matter, and the first named respon- 
dent, the Metals and Engineering Workers' Union— 
Western Australia, the third named respondent, the Austra- 
lian Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), and die fourth named respon- 
dent, The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch, having consented by letters to such 
application, and the letters having been filed herein, it is this 
day, the 19th day of February 1993, ordered by consent as 
follows:— 

(1) That the application herein be listed for hearing 
on the 22nd day of February 1993 to deal only 
with the matter of the validity of order No C 366 
of 1992. 
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(2) That the application herein listed for hearing and 
determination on the 23rd, 24th, 25th and 26th 
days of February 1993 be and is hereby adjourned 
sine die. 

(3) That the said application herein not be further 
listed for hearing and determination prior to the 
matter of the validity of order No C 366 of 1992 
being determined, without further order of the Full 
Bench. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules—* 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. 1253 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER A.R. BEECH. 

17 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This application was made by the abovenamed organisa- 
tion which is an organisation registered under the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), by s.62(2) in particular. The application is, in 
fact, to amend rule 4.—Eligibility for Membership, as 
follows:— 

(1) By adding the words "particle board factories, 
timber fibre board factories" after the words 
"veneer mills," in line 3 of sub-rule (1). 

(2) By adding the words "or in the timber industry 
generally" after the words "saw servicing estab- 
lishments" in lines 4-5 of sub-rule (1). 

By the alteration sought the applicant seeks constitutional 
coverage of workers employed in particle board factories, 
timber board factories, or in the timber industry generally. 

There were no objections filed by any members of the 
applicant organisation, nor by any other person. 

Ms Love, who appeared for the applicant organisation, 
made submissions in relation to the rules of the applicant. 
Rule 35.—Alterations to the Rules provides that no 
alteration to these rules shall be made unless the proposed 
alteration has been approved by a majority of those financial 
members of the union present and voting at a general 
meeting of the union. 

An affidavit sworn by the Acting Secretary, Mr Neil 
Flynn, on 2 December 1992 was tendered as exhibit 1. 

Exhibit IB is a set of Minutes of a Special General 
Meeting of the applicant organisation on 30 June 1992, 
wherein some 44 named persons were in attendance. 
Pursuant to rule 22.—General Meetings a quorum for a 
general meeting is required to be constituted by any 30 
financial members./The minutes of that meeting showed that 

the motion was carried unanimously, as was the motion 
authorising the application to be made to the Western 
Australian Industrial Relations Commission. This rule was 
complied with. 

In accordance with rule 22, a notice to members of any 
general meeting shall be given by causing to be published 
in a newspaper having circulation throughout the State of 
Western Australia a notice with the relevant particulars not 
less than 7 days prior to the said general meeting. This was 
done. 

Exhibit 1A is a photocopy of a notice published in "The 
West Australian" on Friday, 19 June 1992 on page 57 of the 
"Public Notices" section of that edition. The notice gave 
the time and place of the meeting and the reason for the 
general meeting being called. 

Rule 35 requires that 21 days notice of the proposed 
alteration and the reasons therefor shall be given to 
members. By that rule, too, the notice and reasons are 
required to be in writing and distributed to all members of 
the union. Rule 35 requires that such notice shall inform the 
members that they or any of them may object to the 
proposed alteration or to the making of an application to 
register the proposed alterations by forwarding a written 
objection to the Registrar of the Western Australian 
Industrial Relations Commission. 

Exhibit 1C, it was submitted, is a copy of page 34 of the 
organisation's July 1992 publication "AVANTI" which 
members received on or about 17 July 1992, so Ms Love 
informed us. The notice, it was submitted, gave the proposal 
to vary rule 4.—Eligibility for Membership and the required 
information in relation to lodging objections. 

Ms Love submitted that it was clear that the full rule was 
not contained in the notice and it may well be that some 
people consider that paraphrasing the notice. 

Ms Love referred us to AEEFEU 72 WAIG 2639, a matter 
that looked at the question of paraphrasing and when was 
it sufficient and when was it not sufficient, whether the 
notice that went to members was in fact reasonable and 
whether it met the requirements of the Act and the 
organisation's rules. At page 2641, it was submitted that the 
Full Bench found that the paraphrasing that was used in that 
case was sufficient because it did detail the specific words 
of the alteration and the specific rule was identified. This, 
it was submitted, gave members a sufficient understanding 
of the proposal for them to be able to lodge objections or 
simply to make an assessment of the effect of that. The 
AEEFEU application for alteration of rules (op cit) is 
authority for the proposition that this notice was sufficient. 

It was the submission of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch that the notice that 
appeared was circulated to members via Avanti and was 
sufficient to comply with both the union rules and the Act 
itself. They are in almost the same terms. Rule 35 was 
complied with. 

Ms Love then took us to rule 8.—Powers of the 
Committee of Management, and, in particular, to rule 8(a) 
which it was submitted gave the Committee of Management 
the power to start the process of altering the rules. That is 
the case. The rules, too, contain a requirement that where 
the proposed rule change relates to any of the divisions of 
the union, then that rule change cannot become effective 
without the agreement of the Divisional Committee. 

Rule 11, it was submitted, covers the divisions of the 
union, and, in this case, it was the Forest and Forest Products 
Division which was affected by the proposed rule change. 

Exhibit 3 is a copy of the minutes of the Forest and Forest 
Products Division Meeting held on 1 July 1992. The first 
item under the heading of "General Business" reads as 
follows:— 

"1. The proposed Rules change to Rule 4.—Eligibil- 
ity for Membership, D. Murie moved and R. 
Henry seconded that Rule 4.1 now reads as per the 
attached resolution. 

Carried" 
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Ms Love submitted that as both the minutes and the actual 
resolution which was moved were seconded and carried, 
then rule 8(a) had been complied with in that the division 
had agreed to the proposed rule change. 

It was further submitted that point 5 of the affidavit of 
Neil Flynn is a statement that the union's solicitor, D H 
Schapper, made application to the Full Bench on 30 
September 1992 in accordance with a decision of the union 
Executive of 21 August 1992 and that the alterations sought 
in application No 1253 of 1992 are the same as those 
endorsed unanimously at the special general meeting and 
advised to members in AVANTI. That was clearly the case. 

Ms Love submitted, finally, that the application had been 
authorised in accordance with the rules of the organisation, 
which is a requirement of s.62(3) of the Act, and that the 
steps that were taken to authorise those rules comply with 
s.62(3)(b) in that members were adequately informed or that 
the union took reasonable steps to adequately inform the 
membership of the proposed alteration, the reasons for the 
alteration and the requirement that they be informed to their 
right to lodge objections. 

In addition, all of those provisions required to be 
complied with by virtue of s.62(4) of the Act have been 
complied with. 

The abovementioned findings, including findings as to 
fact, enabled us to say that an order to authorise the 
alterations sought should be made. 

Appearances: Ms B. Love on behalf of the applicant 
organisation. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. 1253 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER A.R. BEECH. 

3 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 3rd day of December 1992 and having heard 
Ms B Love on behalf of the applicant organisation, and the 
Full Bench having determined that reasons for decision will 
issue at a future date, it is this day, the 3rd day of December 
1992, ordered:— 

(1) That the application herein to alter rule 4.— 
Eligibility for Membership be and is hereby 
granted. 

(2) That the Registrar be and is hereby authorised to 
register the following alterations to rule 4.— 
Eligibility for Membership of the applicant organ- 
isation as follows:— 
(a) By adding the words "particle board facto- 

ries, timber fibre board factories" after the 
words "veneer mills," in line 3 of sub-rule 
(1). 

(b) By adding the words "or in the timber 
industry generally" after the words "saw 
servicing establishments" in lines 4-5 of 
sub-rule (1). 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 

Australia—Western Australian Branch for alteration of 
registered rules. 

No. 1253 of 1992. 

TREVOR POPE DEPUTY REGISTRAR. 
3 December 1992. 

Decision. 
HAVING been ordered by the Full Bench I have this 3rd day 
of December 1992 altered rule 4.—Eligibility for Member- 
ship of the applicant organisation, in terms of the Order of 
the Full Bench in this matter. 

T. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

17 February 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 18 De- 
cember 1992 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
Thank you gentlemen. We have heard what you have had 

to put to us. We are of the opinion that the adjournment 
should be granted. It has not been demonstrated to us that 
any manifest injustice will occur to either side as a result. 

The question of other objectors' standing has not yet been 
determined. Until the rules are altered, if they ever are, then 
the status quo remains. In any event, the question or 
questions that we are to determine might be better put before 
us upon the parties having had what we hope will be the 
advantage of reading what the Commission otherwise 
constituted might determine and its reasons in Drake and 
Others v. Carter and Others (Nos 1053,1478,1479 and 1529 
of 1991 and 127 of 1992) (unreported) dated 23 December 
1992. 

It is, we think, premature for us to deal with the matter 
at the moment for that reason. Further, we think it is fair to 
say that there will be a number of considerations relevant 
to it which have not been put to us, including the status of 
the decision of the President under s.34 of the Industrial 
Relations Act 1979 which is, in our view, very difficult to 
deal with when the parties do not know what that is, as a 
practical point of view. There will be other questions such 
as questions of public policy and duplication of litigation, 
highlighted by Mr Nisbet's conjecture as to the parties 
exercising their rights upon appeal which in the end, with 
due respect to them, is none of our business, except insofar 
as it might be said to highlight the fact that there might be 
other litigation before the matter is determined. 



We adjourn these proceedings sine die. 
Appearances: Mr R L LeMiere (of Counsel) on behalf of 

the applicant. 
Mr P M Nisbet (of Counsel) on behalf of the Federated 

Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, seeking 
leave to object. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

24 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of December 1992 and having heard 
Mr R L Le Miere (of Counsel) on behalf of the applicant and 
Mr P M Nisbet (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, seeking 
leave to object pursuant to s.27(l)(k) and s.55(2)(c) of the 
Industrial Relations Act 1979 (as amended), and the 
applicant having requested that the appeal be adjourned, and 
the Full Bench having given its reasons for decision on the 
18th day of December 1992, it is this day, the 24th day of 
December 1992, ordered that the question of the status of 
the Notice of Objection purported to be filed herein on the 
17 th day of November 1992 by the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers be and is hereby 
adjourned for hearing to 10.30 am on Tiesday the 2nd day 
of March 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

2 March 1993. 
Erratum. 

THE following errors in the order of the Full Bench dated 
24 December 1992 are corrected by the Full Bench by:— 

(1) Deleting the words "s.27(l)(k) and" in the 7th 
line thereof. 

(2) Substituting for the word "appeal" the word 
"application" in the 9th line thereof. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

25 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

In these proceedings there were a number of persons who 
sought to object and/or to intervene. 

Firstly, an extension of time was granted to a number of 
employers represented by Mr Caspersz (of Counsel), whose 
names are set out in the order made herein by us on 14 
December 1992. This was notwithstanding that they had, to 
some extent, not complied with regulation 74 of the 
Industrial Relations Commission Regulations 1985 (herein- 
after referred to as "the Regulations"). 

However, in the end, it was our opinion that there was no 
serious injustice if we were to exempt the proposed 
objectors from the requirements of regulation 74, insofar as 
it was necessary to do so. That regulation reads as 
follows:— 

"(1) A person who is entitled to be heard in objection 
to any application and who desires to be so heard 
shall, except where the Act or these regulations 
provide otherwise, file a notice of objection in the 
Commission in accordance with Form 22 and 
serve it on the person to whom the objection is 
directed not less than 7 days before the hearing of 
the matter which is the subject of the objection. 

(2) The notice shall state clearly the grounds of 
objection and shall specify with particularity the 
manner in which the objector is or is likely to be 
affected by the application. 

(3) At the hearing of the application an objector is 
restricted to the grounds set out in his notice of 
objection." 

It is, however, fair to say that in recent times the Full 
Bench has observed, generally speaking, a less than 
satisfactory adherence overall by parties to the Regulations 
of the Commission, and it may well be that, since the 
Regulations are there for a purpose, the parties should be 
reminded of that by the Full Bench. 

We were satisfied that a question of law arose in relation 
to the question of the right to object in these proceedings by 
The Shop, Distributive and Allied Employees' Association 
ofWestem Australia (hereinafter referred to as "the SDA"), 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers (hereinafter referred to as "the LTU"), and Mr 
Caspersz's clients, such that we should under s.31 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") give leave to counsel to appear to 
make submissions as to those questions. That leave extends 
only, however, for that purpose. 

Upon their own application, or by consent, the rights of 
the Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch, the Federated 
Clerks' Union of Australia, Industrial Union of Workers, 
WA Branch (hereinafter referred to as "the FCU"), and The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers to object and any questions relating 
thereto were adjourned sine die. 

Although Mr Newton appeared for the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees) (hereinafter referred to as "the WATAEA"), 
and purported to object to the application, no notice of 
objection had been filed, no reason for omitting to file such 
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a notice was advanced, and no sufficient reason for the 
failure to file any such notice existed on Mr Newton's 
submission. His only explanation seemed to be that his 
organisation was not a subscriber to the Western Australian 
Industrial Gazette and had not seen the notice of this 
application published in the Gazette. 

As we have observed, the Regulations set down proce- 
dures and these are to be complied with. Nothing was said 
which would persuade us that the WATAEA should be 
granted an adjournment in order to file a notice of objection, 
particularly since that adjournment would affect all the other 
persons involved in this matter, and the application by the 
WATAEA was duly refused. 

As to the LTU, the question of the status of that objection 
still requires to be determined, and a date has been fixed for 
that to occur. However, Mr Le Miere (of Counsel) advised 
us that the validity of the notice of objection was in issue 
and that the authority of the Secretary to sign the notice, in 
particular, was in issue. We therefore adjourned that matter, 
as we have observed. 

We should add that, subsequently, on 18 December 1992, 
upon the application of Mr Bishop as Secretary, the 
objection of the SDA was withdrawn by our leave. 

That left us to deal with the question of Mr Caspersz's 
clients' notices of objection and of their intention to 
intervene. 

Firstly, however, we should make some observations. 
This is an application to alter the rules of an organisation 
as defined in s.7 of the Act. It is an application made under 
Part II Division 4 of the Act, which is devoted to 
organisations and associations. 

S.55(2)(c) of the Act applies, by virtue of s.62(4) of the 
Act, to an application to alter the rules of an organisation 
which is what this application is. S.55(2)(c) provides as 
follows:— 

"(2) When the organization has complied with the 
requirements of subsection (1) the Registrar shall 
publish in the Industrial Gazette— 

(c) notice that any person who objects to the 
registration of the organization and who, 
having given notice of that objection within 
the time and in the manner prescribed, 
satisfies the Full Bench that he has a 
sufficient interest in the matter, may appear 
and be heard in objection to the application." 

That is the only manner in which a person can become 
an objector in an application to alter the rules of an 
organisation. 

The applicant is, it is not disputed, an organisation as 
defined in s.7 of the Act. 

A person may only intervene in proceedings by leave 
given under s.27(l)(k) of the Act which reads as follows:— 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it— 

(k) permit the intervention, on such terms as it 
thinks fit, of any person who, in the opinion 
of the Commission has a sufficient interest 
in the matter;" 

The grounds upon which Mr Caspersz's clients relied are 
set out in notices dated 17 November 1992 and 18 
November 1992, and in some cases 27 November 1992 and 
30 November 1992, and filed herein. They seek both to 
intervene and to object. 

The notices of intervention and of objection are in very 
similar terms. Those terms which are substantially identical, 
except as we have indicated above, for leave to intervene or 
object are as follows:— 

"1. The application does not comply with the require- 
ments of sections 62 and 55 of the Act and 
regulation 98 of the Regulations. 

2. The rules of other registered organisations of 
employees, including the Shop, Distributive and 
Allied Employees' Association of Western Aus- 
tralia ("the Relevant Unions") enable the Rele- 
vant Unions to enrol as members some, or all, of 
the persons who will be eligible for membership 
of the applicant pursuant to proposed sub-rule 
4(7)(c) and (f) of the application. 

3. The application is contrary to the objects of the 
Act, in particular, those objects appearing at (a) 
and (e) of section 6 of the Act. 

4. The Intervener's employees are eligible for mem- 
bership of the Relevant Unions and, if the 
application is successful, those employees will be 
eligible for membership of both the applicant and 
the Relevant Unions which will create a difficult, 
if not unworkable, industrial environment for the 
Intervener." 

In the case of two associations, however, the Restaurant 
and Caterers Association of Western Australia Inc and the 
Western Australian Hotels and Hospitality Association Inc, 
there are different notices because they are not persons who 
assert that they are employers in what are said to be relevant 
industries. These two bodies are associations of employers. 
Formal parts omitted, their notices read substantially as 
follows:— 

" 1. The application does not comply with the require- 
ments of sections 62 and 55 of the Act and 
regulation 98 of the Regulations. 

2. The rules of other registered organisations, includ- 
ing the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers ("the Other 
Unions") enable the Other Unions to enrol as 
members some, or all, of the persons who will be 
eligible for membership of the applicant pursuant 
to proposed sub-rule 4(7)(a) and (c) of the 
application. 

3. The application is contrary to the objects of the 
Act, in particular, those objects appearing at (a) 
and (e) of section 6 of the Act. 

4. The Objector's members employ employees who 
are eligible for membership of the Other Unions 
and, if the application is successful, those employ- 
ees will be eligible for membership of both the 
applicant and the Other Unions which will create 
a difficult, if not unworkable, industrial environ- 
ment for the Objector's members and the Objector 
in representing its members' industrial interests. 

The Objector is, or is likely to be, affected by the 
application in the following manner, namely: 

1. The Objector's members employ, or may employ, 
persons described in sub-rule 4(7)(a) and (c) ("the 
Relevant Employees"). 

2. The Relevant employees are currently eligible for 
membership of the Other Unions. 

3. The Objector represents the industrial interest of 
its members in, amongst other things, all dealings 
with registered employee organisations. 

4. By reason of the above matters, there is a potential 
for demarcation disputes between the applicant 
and the Other Unions concerning the Relevant 
Employees, contrary to the objects set out in 
section 6 of the Act. 

5. In the premises, the application, if granted, will 
adversely prejudice the industrial relations of the 
Objector's members and the Objector in repre- 
senting its members' industrial interests." 

Substantially, all of the employer's objections and notices 
of intervention are the same. However, some refer to 
different unions as the relevant union and some object to a 
different paragraph of proposed sub-rule 4(7). However, the 
total of the objections is an objection to the whole of 
sub-rule 4(7). All of the relevant unions are mentioned 
together or separately in one or all of the notices. 
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In all there are 11 notices of objection and 11 notices of 
intention to intervene. 

The notices, it will be seen, allege firstly non-compliance 
with s.62 and s.55 of the Act and regulation 98 of the 
Regulations. S.62 and s.55 set out a number of matters 
which have to be complied with by an applicant for 
alteration of the rules of an organisation. Regulation 98 sets 
out procedural requirements in relation to such an applica- 
tion. 

Next, the objections, summarised, say that the rules of the 
SDA and other registered organisations enable them to enrol 
as members some or all of the persons who will be eligible 
for membership if the application to alter the rules is 
granted. 

Next, it is said that the application is contrary to the 
objects of the Act, particularly s.6(a) and s.6(e). S.6(a) and 
s.6(e) read as follows:— 

"The principal objects of this Act are— 
(a) to promote goodwill in industry; 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations;" 

At the heart of the objections and the asserted interests 
as interveners, are assertions that the objectors, or in the case 
of the associations, their members, employ persons who are 
members of other organisations of employees (unions), 
whose employees are subject to awards to which other 
unions are respondents, and as employees are eligible for 
membership of the other unions. 

It follows, to summarise the assertions, that there will be 
a difficult, if not unworkable industrial environment caused 
by granting the application, there will be demarcation 
disputes which will have a detrimental effect on the 
employers if the application is granted, because there will 
be multiple eligibility for coverage. 

What has occurred, therefore, is this. The applicant seeks 
to alter its eligibility rule, rule 4, and its name, rule 1, to 
cover persons employed in hotels, motels, casinos, tourist 
complexes, resorts, service flats, clubs, cabarets, restaurants, 
coffee lounges, taverns, and various other similar premises. 
It seeks, too, to cover persons employed in the preparation 
and service of food wherever it is consumed, as well as other 
persons involved in cleaning services and various others. 

Rule 4, if altered, would encompass persons who are 
employed or usually employed in those premises or 
occupations. 

Mr Caspersz's clients, on the affidavits, employ persons 
subject to awards which they assert other organisations of 
employees "unions" are respondents. These include the 
LTLJ, the SDA, the FCU and others. They verily believe that 
those rules cover employees engaged in classifications 
under the awards, and that if the eligibility rule were 
extended, then there will be overlapping caused by dual or 
multiple eligibility which will cause a potential for 
demarcation disputes. 

This is deposed, too, by George Francis Benney in 
relation to the Hyatt Hotel, and Elvira May Nolan in relation 
to Coles and to Coles Variety where there are food service 
departments and it is asserted that there is coverage by the 
SDA. In relation to the Subiaco Hotel this is deposed to by 
Michael Joseph Monaghan in his affidavit. In relation to the 
two associations, their members engaged in the hotel, tavern 
and restaurant industry assert this. In the case of Brian John 
Adams, his affidavit relates to the Fremantle Sailing Club 
and clubs that would be covered. In the case of Paul Anthony 
Kennedy there is reference to the Burswood Resort Casino 
and persons employed in casinos who would be covered by 
the eligibility rule were it altered. 

We will now deal with the arguments put. 
Firstly, in our opinion, a person who wishes to object 

under s.55(2)(c) of the Act must satisfy the Commission that 
he/she/it has sufficient interest in the matter. The matter in 

this case is an application to alter the rules. The application 
to alter the rules, it is not sofar disputed, seeks to cover 
persons covered by awards to which other organisations of 
employees are parties. That was asserted in the affidavits 
filed, and not for the purposes of these matters denied. 

The objections and notice of intention to intervene reflect 
the affidavits. The affidavits also depose that persons 
currently employed by the employers mentioned in them 
would be covered by The Federated Miscellaneous Work- 
ers' Union of Australia, WA Branch and other unions if the 
application were successful. Certainly, the application seeks 
to cover persons employed in occupations or in establish- 
ments such as hotels, casinos, etc, who are asserted to be 
eligible for membership of other organisations. We are 
satisfied that that is raised as an issue before us on the 
affidavits and by the "pleadings". 

In our opinion, although Mr Le Miere submitted 
otherwise, the question whether we are satisfied that the 
objectors have a sufficient interest in the matter to appear 
and be heard in objection to the application is not one to be 
determined by their discharging an onus to establish, as a 
matter of fact, on the balance of probabilities, that such an 
interest exists. 

The question before us is not the final question of fact or 
of law, and does not require us to finally determine by 
interpretation, the effect of any eligibility clause. 

In our opinion, it is sufficient that it has been established 
to us that a serious question exists, both as a matter of fact 
and as a matter of law, the determination of which will affect 
directly the rights or interests of the persons seeking to 
object. We agree with Mr Le Miere that the effect of Gaims 
and Dempsey v. RANF 69 WAIG 2343 and R v. Ludeke and 
Others; ex pane The Customs Officers' Association of 
Australia, Fourth Division 155 CLR 513 at 519-521 that 
clearly a person whose rights are not directly affected by a 
proceeding is not entitled to intervene in the proceeding, 
although in many cases consideration of fairness may incline 
the Commission to allow someone who is likely to be 
indirectly affected by the outcome of the proceedings to 
intervene in them (see per Gibbs CJ at pages 520-521). 

In this case, there were submissions that rights of the 
associations who sought to object and of the employers were 
not directly affected. 

Allied to that was a further submission by Mr Le Miere 
that the question of what organisations employees should 
belong to was a matter for the employees. 

There is an important principle, too, that the principle 
object of intervention is to ensure that all interested parties 
will participate in a single resolution of a controversy, 
instead of being relegated to a resolution of the controversy 
in several proceedings (see R v. Ludeke and Others; ex pane 
The Customs Officers' Association of Australia, Fourth 
Division {op cit) per Mason J at page 527). 

In this case, it cannot be said that the employers who seek 
to object or intervene and whose employees are eligible to 
belong to organisations which are parties with the employer 
to existing awards are not directly interested in terms of 
what Gibbs CJ said in R v. Ludeke and Others; ex pane The 
Customs Officers' Association of Australia, Fourth Division 
{op cit). 

Indeed, it is fair to say that the ability of an organisation 
to cover employees and to therefore seek or become a party 
to awards on their behalf is one which relates to the rights 
of employers under the Act, insofar as they are entitled to 
invoke the jurisdiction of the Commission in relation to 
industrial matters, and, in particular, to vary or otherwise 
deal with awards. 

It was submitted to us that in the case of the associations, 
they were "one removed" since they were not employers. 
However, the purpose of the registration of associations 
under this Act is to enable representation of employer's 
interests in the same way as employee organisations 
represent employee's interests. We are not of the opinion, 
therefore, that they are "one removed" in terms of the 
question of interest, being satisfied as we are that their 
members employ persons, as do the individual employers 
whose affidavits have been filed herein, who are alleged to 
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be eligible for coverage by organisations other than the 
applicant. They are, therefore, directly affected and have 
sufficient interest to enable them to be heard. That being so, 
of course, Mr Le Miere's argument that one has to have an 
interest peculiar to oneself, and not a general interest spread 
over the community, is not a valid submission in this case. 

We are therefore satisfied that the persons who have filed 
notices of objection and who are Mr Caspersz's clients have 
sufficient interest in this matter and may appear and be heard 
in objection to the application. 

We now turn to the question of the notices of intention 
to intervene. These are made under s.27(l)(k) of the Act. 
That section enables a person with sufficient interest to 
intervene in proceedings if the Commission is of opinion 
that that person has sufficient interest. S.27 is a general 
procedural provision. 

S.55 of the Act, and in particular s.55(2)(c), is contained 
in a particular special provision. Part II, Division 4 of the 
Act. The division relates specifically, as we have said, to 
organisations and associations. 

Both s.27(l)(k) and s.55(2)(c) provide, as a condition 
precedent to a person becoming an objector or an intervener, 
that that person must satisfy the Commission or the 
Commission must form the opinion that the person has 
sufficient interest in the matter before the Commission. 
There is no provision that the test for determining the 
interest is different in each case. Indeed, in our opinion, it 
could not be, and the law as set out in R v. Ludeke and 
Others; ex pane The Customs Officers' Association of 
Australia, Fourth Division {op cit) would apply to both. 

Further, one has sufficient interest or one has not. 
Whether one has sufficient interest is determined on the tests 
laid down. Then if one has no sufficient interest one can 
neither object nor intervene. It follows, too, that if a person 
is permitted to object, then that person has sufficient interest 
to object and is not entitled to intervene. Otherwise, a person 
could be refused an application for leave to intervene, could 
be denied the right to object, but could have, if that person 
were successful, the right to do both, (ie) to intervene and 
to object. 

There is an adequate provision in the Act for a person who 
is permitted to object to participate in proceedings. A person 
is given leave to intervene only if that person cannot 
otherwise participate in proceedings in the Commission. 

In this case, too, the general power to permit intervention 
cannot be exercised to do that which is already conferred 
upon the Commission by the special power to allow a person 
to appear and object (see Anthony Hordem and Sons Ltd and 
Others v. Amalgamated Clothing and Allied Trades Union 
of Australia 47 CLR 1 at 7 and see Leon Fink Holdings Pty 
Ltd v. Australian Film Commission 24 ALR 513). 

S.55(2)(c) of the Act provides a special and particular 
means for a person who is not an applicant to participate in 
proceedings. A person who is not an applicant cannot 
otherwise participate in proceedings. There are no respon- 
dents to applications to register an organisation or to alter 
its rules. Indeed, it is not a dispute between parties. The only 
notice which is required to be given, both to members and 
to anyone else, is a notice of an application by way of 
advertisement in the Western Australian Industrial Gazette, 
or notice to members of a specific type. That is any notice 
of an application to alter the rules or to register an 
organisation. That formally notifies persons of the existence 
of the application. They then file a notice of objection. They 
then have to establish as "outsiders", unless they are 
members, that they are entitled to object, and they do so only 
by virtue of s.55(2)(c) of the Act. That is their only entree 
to the proceedings. It therefore would be quite absurd to 
interpret the Act read as a whole so that persons who are 
objectors become interveners at the same time, or that a 
person who is not entitled to object, because he/she/it has 
no sufficient interest, is entitled to intervene by establishing 
some other sufficient interest. Indeed, the rationale for 
s.55(2)(c) is this it would seem. The alteration of rules or 
the registration of an organisation are matters for the 

members and the Commission and a person not a member 
must cross the barrier erected by s.55(2)(c) before he/she/it 
is permitted to participate in proceedings, because the 
application is primarily the organisation and its members 
business, subject to the Commission's jurisdiction. S.61 of 
the Act supports such a view. 

It follows then that if the application under s.55(2)(c) 
fails, objectors cannot become interveners. It follows, too, 
that if a person satisfies the Commission that it has sufficient 
interest to appear and be heard as an objector, that there is 
no power in (he Commission to give leave to intervene. We 
do not think that that view is altered by the purposive 
argument that an objector may not be able to appeal under 
s.90 of the Act. We do not know that that is so and we are 
not required to decide that point. In any event, the legislature 
has seen fit to create a category of person called an objector 
instead of permitting respondents or interveners to partici- 
pate in an application of this type. 

The applications for leave to intervene will accordingly 
be dismissed. 

Mr Le Miere suggested in submissions that the objections 
could be made limited in their scope under s.27(l)(v) of the 
Act. There is no specific provision for conditional or limited 
objections in the same manner as there is in s.27(l)(k) in 
relation to interventions. That, we think, is a notable 
omission. 

As we are presently persuaded, we are not of the opinion 
that an objector's grounds of objection can be limited. There 
is no specific provision for it, and we are not persuaded that 
s.27(l)(v), on the arguments sofar put, give the Full Bench 
the power to limit it. That would again be reading the 
general power of s.27( 1 )(v) to qualify what is not limited by 
s.55(2)(c). 

In the circumstances, no conditions or limitations will be 
placed upon the right to object. 

Order accordingly 
Appearances: Mr R L Le Miere (of Counsel) on behalf 

of the applicant. 
Mr M D Cuomo (of Counsel) on behalf of the Transport 

Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

Mr R Dhue on behalf of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

Mr A Sommerville on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers. 

Mr R G Newton on behalf of the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees). 

Mr P J Marsh (of Counsel) on behalf of The Shop, 
Distributive and Allied Employees' Association of Western 
Australia. 

Mr P M Nisbet (of Counsel) and with him Mr J G M 
Fiocco (of Counsel) on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers. 

Mr T H F Caspersz (of Counsel) on behalf of the Western 
Australian Hotels and Hospitality Association Inc, Fre- 
mantle Sailing Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as Subiaco 
Hotel, Burswood Resort (Management) Ltd trading as 
Burswood Resort Casino, Myer Stores (WA) Ltd, Restau- 
rant and Caterers Association of Western Australia Inc, 
Spotless Catering Services Ltd trading as Nationwide Food 
Services, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the Metro- 
Maddington Shopping Centre, and Fossey Australia Ltd 
trading as Coles Variety. 
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INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 
14 December 1992. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1 st and 2nd days of December 1992 and having 
heard Mr R L Le Miere (of Counsel) on behalf of the 
applicant, Mr M D Cuomo (of Counsel) on behalf of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, Mr R Dhue on behalf 
of the Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch, Mr A Sommerville on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Mr R G Newton on 
behalf of the West Australian Theatrical and Amusement 
Employees Association (Union of Employees), Mr P J 
Marsh (of Counsel) on behalf of The Shop, Distributive and 
Allied Employees' Association of Western Australia, Mr P 
M Nisbet (of Counsel) and with him Mr J G M Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, and Mr T H F Caspersz (of 
Counsel) on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, 
Myer Stores (WA) Ltd, Restaurant and Caterers Association 
of Western Australia Inc, Spotless Catering Services Ltd 
trading as Nationwide Food Services, Beeches Restaurant 
Pty Ltd trading as Sails Restaurant, K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, and 
Fossey Australia Ltd trading as Coles Variety, seeking leave 
to intervene and/or object pursuant to s.27(l)(k) and 
s.55(2)(c) of the Industrial Relations Act 1979 (as amended) 
("the Act"), and the Full Bench having determined that 
reasons for decision will issue at a future date, it is this day, 
the 14th day of December 1992, ordered as follows:— 

(1) That leave be and is hereby granted to the 
abovenamed Counsel to appear on behalf of the 
abovenamed interveners/objectors for whom they 
sought leave to appear to make application for 
leave to intervene and to make submissions as to 
the question of the right to object under s.55(2)(c) 
of the Act. 

(2) That an extension of time to permit the filing of 
objections by the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing 
Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as 
Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, Myer 
Stores (WA) Ltd, Restaurant and Caterers Associ- 
ation of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Serv- 
ices, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the 
Metro-Maddington Shopping Centre, and Fossey 
Australia Ltd trading as Coles Variety, pursuant 
to regulation 92 of the Industrial Relations 
Commission Regulations 1985, be and is hereby 
granted. 

(3) That the decision of the Full Bench as to the 
question of whether leave should be granted to the 
persons referred to in order (2) hereof to intervene 

and the right of all persons represented by Mr 
Marsh and Mr Caspersz. to object be and is hereby 
reserved. 

(4) That the hearing and determination of the question 
of the right to object to the abovenamed applica- 
tion by die Transport Workers' Union of Austra- 
lia, Industrial Union of Workers, Western Austra- 
lian Branch, the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA 
Branch, and The Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers be and is in each case hereby adjourned 
sine die. 

(5) That the application by the West Australian 
Theatrical and Amusement Employees Associa- 
tion (Union of Employees) that the proceedings 
herein be adjourned to enable a Notice of 
Objection to be filed by the West Australian 
Theatrical and Amusement Employees Associa- 
tion (Union of Employees) be and is hereby 
dismissed. 

(6) That the question of the status of the Notice of 
Objection purported to be filed herein on the 17th 
day of November 1992 by the Federated Liquor 
and Allied Industries Employees' Union of Aus- 
tralia, Western Australian Branch, Union of 
Workers be and is hereby adjourned for hearing 
to 10.30 am on Friday, the 18th day of December 
1992. 

(7) That the proceedings herein be and are otherwise 
hereby adjourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

25 February 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of December 1992 and having heard 
Mr R L Le Miere (of Counsel) on behalf of the applicant, 
Mr P M Nisbet (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers seeking 
leave to object pursuant to s.55(2)(c) of the Industrial 
Relations Act 1979 (as amended) ("the Act"), and Mr T M 
Bishop on behalf of The Shop, Distributive and Allied 
Employees' Association of Western Australia ("the SDA") 
seeking leave to object pursuant to s.55(2)(c) of the Act, it 
is this day, the 25th day of February 1993, ordered as 
follows:— 

That leave be and is hereby granted to the SDA to 
withdraw the notice of objection of the said SDA filed 
on the 17th day of November 1992. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 

25 February 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1 st and 2nd days of December 1992 and having 
heard Mr R L Le Miere (of Counsel) on behalf of the 
applicant, Mr M D Cuomo (of Counsel) on behalf of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, Mr R Dhue on behalf 
of the Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch, Mr A Sommerville on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Mr R G Newton on 
behalf of the West Australian Theatrical and Amusement 
Employees Association (Union of Employees), Mr P J 
Marsh (of Counsel) on behalf of The Shop, Distributive and 
Allied Employees' Association of Western Australia, Mr P 
M Nisbet (of Counsel) and with him Mr J G M Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, and Mr T H F Caspersz (of 
Counsel) on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, 
Myer Stores (WA) Ltd, Restaurant and Caterers Association 
of Western Australia Inc, Spotless Catering Services Ltd 
trading as Nationwide Food Services, Beeches Restaurant 
Pty Ltd trading as Sails Restaurant, K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, and 
Fossey Australia Ltd trading as Coles Variety, seeking leave 
to intervene and/or object pursuant to s.27(l)(k) and 
s.55(2)(c) respectively of the Industrial Relations Act 1979 
(as amended), it is this day, the 25th day of February 1993, 
ordered as follows:— 

(1) That the applications for leave to intervene filed 
herein on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sail- 
ing Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as 
Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, Myer 
Stores (WA) Ltd, Restaurant and Caterers Associ- 
ation of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Serv- 
ices, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the 
Metro-Maddington Shopping Centre, and Fossey 
Australia Ltd trading as Coles Variety be and are 
hereby dismissed. 

(2) That the Full Bench is satisfied that the said 
persons have sufficient interest in the matter, the 
subject of application No 1167 of 1992, so that 
they may appear and be heard in objection to such 
application. 

(3) That the applications for leave to object filed 
herein on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sail- 
ing Club (Inc), Olimpos Pty Ltd trading as Hyatt 

Regency Perth, Ballingarry Pty Ltd trading as 
Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, Myer 
Stores (WA) Ltd, Restaurant and Caterers Associ- 
ation of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Serv- 
ices, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the 
Metro-Maddington Shopping Centre, and Fossey 
Australia Ltd trading as Coles Variety be and are 
hereby granted. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 

2 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 2nd day of March 1993 and having heard Ms 
S M Jackson on behalf of the applicant and Mr WTR Baxter 
on behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers seeking leave to object pursuant to 
s.55(2)(c) of the Industrial Relations Act 1979 (as amended), 
and the applicant having made application, by consent, that 
the application herein be adjourned, it is this day, the 2nd 
day of March 1993, ordered, by consent, that the question 
of the status of the Notice of Objection purported to be filed 
herein on the 17th day of November 1992 by the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers be and 
is hereby adjourned to 10.00 am on the 19th day of April 
1993. 

By the Full Bench 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 



COMMISSION IN COURT 

SESSION— 
Matters dealt with—■ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Library Board of Western Australia and Others 

with 
Trades and Labor Council of Western Australia, Intervening 

and 
Chamber of Commerce and Industry of Western Australia, 

Intervening 
and 

Hon Minister for Productivity and Labour Relations, 
Intervening 

and 
Australian Mines and Metals Association (Inc.), Intervening 

No. 855 of 1992. 

Nos. 1027-1046 of 1992 inclusive. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Reasons for Decision. 

CHIEF COMMISSIONER COLEMAN: I have had the 
advantage of reading Commissioner Kennedy's Reasons For 
Decision. I agree with the reasons and conclusions reached. 

These claims do not fall within the category of a special 
case under the January 1992 State Wage Principle (72 
WAIG 191) and are properly considered under the Condi- 
tions of Employment Principle. A justification for a 
departure from what is, in effect, the standard of the 
Commission with respect to maternity leave and the claims 
in general has been established on the merits within the 
context of the industries covered by these awards and the 
developments under structural efficiency being promoted by 
the public sector employers. 

COMMISSIONER GREGOR: I have had the opportunity 
of reading Commissioner Kennedy's Reasons For Decision 
and agree with them and have nothing to add. 

COMMISSIONER KENNEDY: By these applications 
The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch (hereinafter "the FMWU") seeks to vary 21 
awards of this Commission by deleting the provision in each 
for maternity leave and inserting in lieu an entitlement 
designated "parental leave". The awards in question cover 
wages employees and employers in the state public sector. 
The proposed clause contains provision for maternity leave, 
for paternity leave, for adoption leave and for part time 
employment for parents. 

In all significant respects save two, the terms of the 
variations largely reflect the terms of the parental leave 
clause determined in July 1990 by the Australian Industrial 
Relations Commission in applications constituting a test 
case in that jurisdiction for parental leave in federal public 
sector awards [Prints J3956, J5512 and K2181] and the 
terms of an adoption leave provision applying in certain 
other public sector areas. 

The schedule of the proposed clause covers some 16 
pages of typescript. What follows is a brief statement of the 
substantive benefits sought. 

Paternity Leave. 
After 12 months' continuous service a period of up to one 

week unpaid paternity leave to be available to an employee 
at the time of or about the time of the birth of his child. 

• An additional unbroken period of up to 51 weeks' 
unpaid paternity leave to be available to a male 
employee to enable him to become the primary 
care-giver of the newborn child, with such entitlement 
ceasing on the child's first birthday. 

• The total amount of maternity and paternity leave 
available in respect of a child to be 52 weeks. 

o Paternity leave to be reduced by any period of 
maternity leave taken by the employee's partner and, 
except for the week at the time of the birth, shall not 
be taken concurrently with her maternity leave. 

• A statutory declaration to be produced by the employee 
to the employer to the effect that during the paternity 
leave the employee will be the primary child carer, 
detail of any maternity leave to be taken or taken by 
his partner and a commitment by the employee to 
conduct consistent with the contract of employment. 

Maternity Leave 
The standard maternity leave provision of the Western 

Australian Industrial Relations Commission to apply other 
than as follows— 

• A deletion of the requirement for a woman taking 
maternity leave to take six weeks' unpaid leave prior 
to the expected date of birth and in lieu of an 
entitlement to continue working in that period subject 
to the production of a medical certificate from a 
qualified medical practitioner by the employee to the 
employer. 

• Maternity leave to be reduced by any period of 
paternity leave taken by the employee's partner and, 
except for a week at the time of the birth, not to be taken 
concurrently with paternity leave. 

• A statutory declaration to be produced by the employee 
to the employer in respect of any paternity leave to be 
taken and a commitment by the employee to conduct 
consistent with the contract of employment. 

Adoption Leave 
An entitlement to adoption leave for both male and female 

employees with— 
• Up to three weeks' unpaid leave to be available to 

adopting parents at the time of placement of a child; 
including leave to travel overseas to take custody of the 
child. This period of three weeks "short" adoption 
leave may be taken by both parents concurrently. 

• The total period of leave available to adopting parents 
to be 52 weeks. The balance of the 52 weeks to be taken 
by either parent or both in order to be the primary 
care-giver of the child, but not to be taken by both 
concurrently. 

Part Time Employment 
An ability for a male or female employee to engage in part 

time employment associated with parenting of a child 
with— 

• Such part time employment only to be worked by 
agreement with the employer; 

• Such part time employment to operate independently 
of any award provisions restricting its performance; 

• An ability for such part time employment to be worked 
either in conjunction with or independently of mater- 
nity, paternity or adoption leave; 

• The right to work part time to cease on the child's 
second birthday or two years after the placement of the 
child in the case of adoption; 

• An employee with 12 months' continuous service prior 
to commencing such part time work to have the right 
to return to his or her former position; 
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• An ability for an employee who has less than 12 
months' continuous service with an employer to engage 
in part time work in relation to the birth or adoption of 
a child but with no award right to return to his or her 
former position; 

• An ability for a female employee in addition to part 
time work engaged in after the birth of her child, to 
work part time during the pregnancy where this is 
necessary or desirable; 

• An ability for a male employee to work part time during 
the period between the birth of the child and the child's 
second birthday; or in the case of adoption, during a 
period of two years after the placement of the child; 

• An employee to have the right to return to his or her 
former position after working part time but may 
exercise that right once only notwithstanding that he or 
she may work part time during a number of periods. 
This right would be independent, however, of any right 
to return to former positions which arises at the end of 
maternity, paternity or adoption leave. The right to 
return to her former position after part time work would 
arise for a female employee only after part time work 
performed after the birth. 

» Any part time work engaged in need not be the same 
as the work usually performed but must be work 
otherwise covered by the award under which the right 
arises; and 

• An employee who was to work part time under this 
clause would receive pro rata rates of pay and pro rata 
conditions prescribed for the award classification. 

In her submissions on behalf of the FMWU, Ms Digwood 
drew the attention of the Commission in Court Session to 
the differences between the proposed clause and the 
standard applying in the federal jurisdiction as well as the 
substantive difference between the proposed maternity leave 
provision and the current standard maternity leave provision 
of the Western Australian Industrial Relations Commission. 
So far as these go to the federal provisions the distinctions, 
other than the maternity leave aspect detailed subsequently, 
go to differences in definition which it is asserted simply 
clarify. So far as the proposed maternity leave provision is 
concerned the difference between it and the current federal 
provision is that there is no reservation of discretion to the 
employer to agree in respect of any employee who would 
work in the six weeks prior to the expected birth in the 
proposal whereas there is in the federal provision. And, in 
relation to the current maternity leave standard in this 
jurisdiction, the proposal would see an end to the compul- 
sory unpaid leave to be taken in the six weeks prior to the 
expected birth in favour of an ability for a pregnant 
employee, subject to the production of a medical certificate 
to the effect that she is so able to work, to continue working 
up to the birth of the child. 

The variations sought are not opposed by the employers 
respondent to the applications with the exception of three. 
These are three universities who, with other employers are 
cited as respondent to the Cleaners and Caretakers (Govern- 
ment) Award, 1975 and the Gardeners (Government) 1986 
Award No. 16 of 1983. The three universities are The 
University of Western Australia, Edith Cowan University 
and Murdoch University. These three employers did not file 
answers opposing the claim but, in effect, sought to object 
by way of a preliminary point raised on the day of hearing. 
The submission then put was brief. 

The objection effectively is that the Commission in Court 
Session should exclude these employers from any order to 
vary which might issue in respect of the two awards cited 
because of the provisions in an award of the Australian 
Industrial Relations Commission and the respondency of 
these employers to it. 

Mr Miller, appearing for these employers, told the 
Commission in Court Session that they held no philosophi- 
cal objection to the variations sought and indeed, these 
employers had been ignoring the current compulsory 
maternity leave provision binding them on request by an 
employee with medical certification and subject to the union 
with industrial coverage of that employee agreeing to the 

breach. This admission put Mr Miller in the odd situation 
of saying to the Commission in Court Session that it had no 
jurisdiction to bind these employers when the award 
provision sought was endorsed in practice and the federal 
award which precludes jurisdiction is actually breached by 
these employers and their employees when it suits, and with 
such breaches actually condoned by union/s. 

The FMWU, which is a registered body for the purposes 
of this Commission, stated in reply that it had had little 
notice of the point now raised by the three employers, but 
objected to any exclusion of them from the effect of any 
variations to the relevant state awards which might result 
from its claim. 

The federal award was identified as the "Higher 
Education General and Salaried Staff (Interim) Award 
1989". It issued in 1989 [Print J0369]. A copy of the award 
as issued was provided by Mr Miller. It contains eight 
clauses. Clause 4.—Application of Award, as issued, 
prescribed that it was binding in its terms upon organisations 
listed in its Schedule A, institutions listed in its Schedule 
B and the Australian Universities Industrial Association in 
respect of its members listed in the Schedule B. The rest of 
this clause is descriptive. Subclause (c) of Clause 4 is as 
follows. 

(c) Column 1 of schedule B of this award is a list of 
the organisations who had members at the 
institutions listed opposite thereto: 

(i) who were previously covered by State 
awards or registered agreements; or 

(ii) to whom another award of the Australian 
Industrial Relations Commission previously 
applied. 

The Federated Miscellaneous Workers Union of Australia 
is listed in the Schedule A of the award as issued. Murdoch 
University, The University of Western Australia and the 
Western Australian College of Advanced Education (now 
Edith Cowan University) are listed in the Schedule B. The 
Murdoch University is also named. The application of the 
federal award to these institutions is identified in the 
schedule as being in respect of employees eligible to be 
members of the aforementioned union and "The State 
Public Services Federation (SPSF)". The Schedule C to the 
federal award cites the "Cleaners and Caretakers (Govern- 
ment) Award'' and "Gardeners (Government) Award" in 
its list of "awards and registered agreements incorporated 
into this award". 

The three objecting employers rely on these citations and, 
in particular, Clause 6 of the federal award for their assertion 
that there is no jurisdiction. Attention was drawn by Mr 
Miller to its terms as issued. These are as follows. 

6.—Pre-Existing Conditions to Continue to Apply. 
Unless otherwise provided in this award, all benefits, 

rates, allowances, terms and conditions of employment 
regulated by an award, registered agreement or deter- 
mination listed in Schedule C of this award prior to the 
date of the incorporation of the provisions of such 
instrument into this award, shall continue in force by 
virtue of this clause, until replaced or varied by 
decision of the Australian Industrial Relations Com- 
mission. Copies of documents listed in Schedule C of 
this award shall be available in the Registry of the 
Australian Industrial Relations Commission. 

The fact of a federal award does not pre-empt the power 
of this Commission to enquire into and deal with an 
industrial matter. The question raised here is really whether 
in respect of certain employers respondent to a federal 
award, the dicta that insofar as there is any inconsistency, 
the federal award would prevail over a state award arises 
such that this Commission should refrain from making an 
order or award which would be rendered a nullity by virtue 
of such an inconsistency or conflict. 

We were not taken to it, but it appears that the federal 
award has been amended a number of times since 1989. 
Most of these go to adding respondents and extending the 
award's coverage and, along with that, absorption of 
existing terms and conditions regulated by other awards or 
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agreements to that point. In the process Clause 6 was 
replaced in August 1991, with operation retrospective to 
1989, with a new clause as follows— 

6.—Pre-Existing Conditions to Continue to Apply. 
(a) Unless otherwise provided in this award, the 

provisions of the awards, agreements and determi- 
nations listed in schedule C of this award shall be 
incorporated into this award "mutatis mutandis" 
and shall operate as provisions of this award. 

(b) Subject to subclause (a) hereof, such incorpora- 
tions shall be in the terms in which such 
provisions existed immediately prior to the date 
of effect of the incorporation of those provisions, 
as specified in schedule C of this award. 

(c) Copies of the awards, agreements and determina- 
tions applicable pursuant to subclause (b) hereof, 
are available for inspection in the Registry of the 
Australian Industrial Relations Commission. 

[Print J8683]. 
In November 1992 an order of the Australian Industrial 

Relations Commission issued pursuant to section 
118A(l)(a) and (b) of the federal Industrial Relations Act 
1988 prescribed that the SPSF and the (now) Australian 
Liquor Hospitality and Miscellaneous Workers Union were 
to have industrial coverage, respectively, of designated 
employees of Murdoch University, Edith Cowan University, 
The University of Western Australia and the Curtin 
University of Technology; and that in respect of these 
employees, that right of coverage was to the exclusion of all 
other organisations. [Print K5601]. 

There were no submissions on the impact of this on the 
ability of the union body registered in the Western 
Australian Industrial Relations Commission which is the 
applicant in the claims here to represent the employees of 
the four employers. It would appear that insofar as there is 
an exclusive coverage conferred on the federally registered 
Australian Liquor Hospitality and Miscellaneous Workers 
Union, then this exclusion would have the effect of 
precluding the state registered body from representing the 
interests of employees employed by employers respondent 
to the federal award. However I take that no further at this 
point and turn to the question of whether or not there is 
reason in the terms of the federal award which bear on the 
question of whether this Commission should be inhibited 
from determining the subject matter in relation to these 
employers. 

The three objecting employers actually rely on Section 
152 of the federal legislation. It provides that where a state 
law, or an order, award, decision or determination of a state 
industrial authority is inconsistent with, or deals with a 
matter dealt with in an award of the federal tribunal, then 
the latter prevails. This section of the federal legislation is 
founded on first, the concurrent power conferred on the 
federal Parliament to make laws regulating industrial 
relations in section 51(xxxv) of the Australian Constitution; 
and second, the prevailing of a law of the Commonwealth 
over a law of a State to the extent that of any inconsistency 
per section 109 of the Australian Constitution. 

It has been found by the High Court that although federal 
awards are not laws of the Commonwealth the question of 
application of federal awards and State awards should be 
approached on the basis that section 109 of the Constitution 
and the doctrine of inconsistency derived from it be applied 
to inconsistency between the Industrial Relations Act 1988 
and the State law. [Metal Trades Industry Association of 
Australia v. Amalgamated Metal Workers and Shipwrights 
Union, (1983) 152 CLR 632]; and by extension, to state 
awards. 

This approach was adopted by the Industrial Appeal Court 
in Metropolitan (Perth) Passenger Transport Trust v. 
Gersdorf ["the Gersdorf Case" reported (1981) 61 WAIG 
611] in considering whether there was an inconsistency 
between a federal award provision for termination of a 
contract of employment and the power to order re- 
employment per section 29(2)(a) of the (then) Western 
Australian legislation. The judgement in that case was that 
there was an inconsistency between the award provision and 

the power to direct the employer to re-employ and therefore 
no jurisdiction for the Commission to deal with the claim. 
This reasoning was endorsed by the Industrial Appeal Court 
in 1992 in the case of Ian Edward Martindale v. British 
Petroleum Refinery (Kwinana) Pty Ltd ["the Martindale 
Case" reported (1992) 72 WAIG 1263]. 

In my view the federal award raised here, considered in 
its terms, establishes from its date of issue a field of interest 
exclusive of any further effect of a cited state award or 
registered agreement. That is, any such state "instrument" 
ceased to have effect on and from that point subject to the 
scope of the federal award and with the federal award to be 
read as incorporating the terms and conditions which had 
had effect to that point. The maternity leave provision 
commonly in the two relevant state awards as at that time 
thereby became a provision of the federal award at that time. 
That provision remains unchanged in the federal award. 

It appears that the Curtin University of Technology as 
well as Murdoch University, Edith Cowan University and 
The University of Western Australia are bound by the 
federal award. Orders out of these applications which would 
have the effect of varying the maternity leave provisions in 
the two state awards would end the current consistency 
between those state awards and the federal award so far as 
an entitlement to maternity leave is concerned. And, even 
if this Commission's awards do continue to apply to parties 
covered by the federal award, which I do not believe to be 
the case, then the maternity leave provision in the federal 
award would prevail and the maternity leave provisions in 
the state awards would be invalid to that extent. But, having 
regard for the terms of the federal award (and again leaving 
aside the question of whether the applicant here can validly 
raise a claim in respect of the employees of those employers) 
and applying "the field of interest" test, this Commission's 
awards can have any no effect in respect of respondents to 
the federal award. The corollary of that is that notwithstand- 
ing the silence of the federal award in respect of further 
matters sought in the applications here (such as paternity 
leave and part time parental employment and adoption 
leave), any such extension to the terms of this Commission's 
state awards would not be valid so far as respondents to the 
federal award are concerned. 

In my view the Commission in Court Session should 
refrain from making the orders sought in respect of any 
employers respondent to the federal award. 

When the applications proceeded to hearing applications 
for leave to intervene were made by the Chamber of 
Commerce and Industry of Western Australia (hereinafter 
"the Chamber"), the Australian Mines and Metals Associa- 
tion (Inc.) (hereinafter "the Mines and Metals Associa- 
tion"), the Trades and Labor Council of Western Australia 
(hereinafter "the Council") and the Minister for Productiv- 
ity and Labour Relations (hereinafter "the Minister"). Each 
was granted leave and made submissions in respect of the 
applications. These submissions are dealt with subse- 
quently. 

The submissions and evidence put to the Commission in 
Court Session by the FMWU and by the employers were 
extensive. It included documentary and witness evidence. 
What follows is only an overview of it. 

The history of parental leave entitlements in private and 
public sector employment applying by way of award 
benefits or legislation across Australia was documented with 
specific reference to paternity leave, adoption leave and 
maternity leave provisions. The situation applying in the 
Western Australian public sector across public servants, 
government officers and wages employees was detailed. The 
different service pre-requisites applying for the purposes of 
a maternity leave entitlement in the Western Australian 
public sector for public servants and government officers 
compared with wages employees was noted and the fact that 
the proposed maternity leave provision would reduce the 
distinctions applied to these classes of women employees 
but would not end them was acknowledged. Particular 
attention was drawn to the 1988 public sector parental leave 
test case [Print J3596] and the 1985 adoption leave case 
[Print F9852] in the federal jurisdiction and to the 1991 
parental leave cases in the Industrial Relations Commission 



of Victoria [Decision D91/0218] and the Queensland 
Industrial Relations Commission [No. B252 of 1990 and 
B81 of 1991]. The terms of Convention 156 of the 
International Labor Conference were raised in support of the 
claim and we were referred to parental leave provisions 
already endorsed in enterprise specific awards or agreements 
of the Western Australian Industrial Relations Commission 
[(1992) 72 WAIG 1594 and (1992) 72 WAIG 2196]. 

There were particular submissions going to the proposed 
maternity leave. The history of maternity leave entitlement 
was detailed. Submissions as to the justification of a change 
from the current requirement for an employee to take 
compulsory unpaid leave for a period of six weeks prior to 
the expected birth date were extensive and witness evidence 
was called. Our attention was drawn to the development of 
occupational health and safety legislation in Western 
Australia since the standard maternity leave clause was first 
endorsed in 1980. We were told that the employers had 
obtained a legal opinion to the effect that an award provision 
could override that section of the Shops and Factories Act 
which had so daunted the Commission in Court Session in 
1980 when applications for maternity leave in this jurisdic- 
tion were first considered [(1980) 60 WAIG 409]. Reference 
was made to changes to that Act and to the alternative 
regulatory means developed in the 1980s. 

The incidence of paid maternity leave available to public 
sector employees was provided. Detail of current access by 
public sector employees across Australia to maternity leave 
was provided. Specific detail on the incidence of taking up 
maternity leave in the awards the subject to these applica- 
tions was provided. The Commission in Court Session was 
told that the relatively low recourse to maternity leave, a 
total of 86 applications across the 21 awards in 1991-92, 
supported the contention that the costs involved would not 
be great. And we were referred to a report by the Australian 
Institute of Family Studies to the effect that data supported 
the view that the level of take up was expected to increase 
quite slowly. 

Submissions on the efficacy of part time employment as 
an incentive to return to work after maternity leave were 
cited by the employers as an important measure facilitating 
the retention of skills in the work place as well as an 
opportunity to apply flexible work practices and multi 
skilling. Studies of societal change of child bearing and 
particularly the trend for women to have a first child at a 
later age than previously were drawn to our attention. It was 
submitted by the employers that this emphasised the need 
to provide access to part time employment as an aid to thp 
retention of the experience and skills of these employees. 
The proportion of female employees covered by the av/ards 
the subject of the applications was provided as was the 
current access to part time work per the provisions of those 
awards. Changes in breast feeding patterns were referred to 
as well as patterns of households in Western Australia based 
on analysis of the 1986 Census in support of the submission 
that community changes warranted a different approach to 
maternity leave and part time employment. 

Evidence was given of government policy development 
recognising familial responsibilities of employees and 
perceived industrial benefits in the work place for the 
employer in integrating all available work skills more 
efficiently and effectively by reducing the competition 
between work and family commonly institutionalised so far 
as the individual employee is concerned. Mr Ellis Griffiths, 
the Director of the Office of the Family since its 
establishment in 1988, gave evidence of the analysis of data 
on family patterns in Western Australia and experience in 
work place design to date aimed at improved productivity 
through reform of work practices which emphasised the 
divide between work and family. He say the opportunity for 
part time employment as a prime example of integration 
with job satisfaction was enhanced significantly as a result. 

Ms Una Allsop gave evidence of her experience in being 
compelled to take unpaid leave prior to the birth of her first 
child because of the award provision and despite her 
continuing ability to work, the certification of her doctor to 
that effect and the financial burden on her which resulted. 

Dr Jan Dickinson, a specialist medical practitioner in the 
field of gynaecology and obstetrics, was called to give 
expert evidence on the need for pregnant women to cease 
work at least six weeks prior to the expected birth of a child. 
It was her firm view that provided there were no 
complications in the pregnancy and provided the work place 
was safe then there was no physical or psychological reason 
why a woman should not continue working up to the birth 
of a child. She gave evidence that the incidence of check ups 
by a medical practitioner attending to a pregnant patient 
commonly increased significantly towards the end of the 
term of the pregnancy. In the normal course of events this 
would include a check up every two weeks from 30 weeks 
on; and a check up each week from 37 weeks on. She noted 
that the birth of a child usually occurred within two weeks 
of the estimated date and that it had been her experience that 
pregnant women were generally very realistic and quite 
capable of judging for themselves when they should cease 
work in cases where the pregnancy was uncomplicated. 

So far as the evaluation by a medical practitioner of the 
question of continuing work for a pregnant employee was 
concerned she told the Commission in Court Session it 
would include not only an assessment of the health of the 
woman but also an assessment of the work place involved 
and the type of work involved. The interests of the ongoing 
health of the woman and the child in the context of the work 
place would be of account. Thus, even when there were no 
complications in the pregnancy a medical practitioner might 
conclude that the nature of the work place and the work was 
such that a pregnant woman's health might best be served 
by ceasing work. But again her evidence was that the need 
for a medical practitioner to press this conclusion on a 
patient would be unusual. 

When these were put in summary form to her, Dr 
Dickinson went on to endorse the views expressed by 
Professor Michael in evidence in an earlier maternity leave 
case to the effect that there were sound medical reasons for 
women to be involved in nurturing in the six weeks 
following the birth of a child to the exclusion of employment 
[Transcript; Matter No. 62 of 1989 reported (1990) 70 
WAIG 3078]. Notably, Professor Michael's evidence on the 
medical need for a cessation of work in the six weeks prior 
to the expected birth of a child paralleled that of Dr 
Dickinson in this case. 

Detail was provided on the incidence of take up elsewhere 
of all the types of leave sought through these applications. 
Reference was made to adoption figures in Western 
Australia in support of the contention that the incidence of 
take-up of this would be very low. And the experience in 
other states of little recourse to paternity leave by public 
sector employees with access to it was detailed. Submis- 
sions were made on the superannuation arrangements which 
would apply in relation to parental leave and to other 
incidental costs. 

In sum the FMWU and the employers commonly submit 
that theifeis merit in the applications for parental leave as 
sought. In particular they urge the Commission in Court 
Session to endorse the effective change sought to the current 
maternity leave standard by dropping the compulsion to take 
unpaid leave six weeks prior to the expected date of birth 
and to make this a matter for the employee's discretion 
subject to the production of certification of her health by a 
qualified medical practitioner. They say that this proviso 
would resolve any duty of care concerns for the employer 
and, given the extent of notice required for the taking of 
maternity leave, there would be little if any inconvenience. 

The FMWU and the employers assert that the applications 
do not constitute a "special case" and do not and have not 
been pursued as a test case. They submit that the cases put 
demonstrate that the applications fall within the Conditions 
of Employment Principle and that there is no impediment 
in the Wage Fixing Principles to the endorsement of the 
claims. 
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The submissions put by the four intervenors can be briefly 
stated as follows. 

The Minister 
The Minister supported the application by the FMWU on 

the basis that it was consistent with Convention No. 156 of 
the International Labor Organisation and was consistent 
with government policy. In respect of the maternity leave 
provision the Minister considered that any duty of care 
concerns of employers would be covered by the provision 
sought. The Minister did not consider that the claims 
warranted reference to "the special case" condition of the 
Wage Fixing Principles. 

Chamber 
Its intervention was restricted to that part of the 

application which sought to vary the maternity leave 
provisions by deleting the provision for the compulsory 
taking of unpaid leave six weeks prior to the birth of a child. 
The Chamber's concerns were twofold. While it endorsed 
the concept of some flexibility in the taking of such leave, 
it was concerned that the consent of the union and the 
employers on this occasion, should the Commission endorse 
the change, could be seen as a new "standard". And it 
suggested that in the light of the diverse industries in which 
women were employed that the Commission should have 
regard for the employer's common law duty of care for 
employees in making any variation enabling pregnant 
women to work in the six weeks prior to the expected 
confinement subject to consent between the employer and 
the employee concerned. It is noted that the Chamber raised 
the matter of whether the awards in question were paid rates 
awards and agreed that the applications did not constitute 
a "special case". 

Mines and Metals Association 
It also limited its concerns to the question of a "standard" 

arising and the proposed deletion of the compulsory six 
weeks' leave prior to the expected birth of a child too. The 
Mines and Metals Association also raised concerns about the 
employer's duty of care and urged the Commission in Court 
Session to heed its concerns by amending the paragraph (c) 
of subclause (5) of the maternity leave in Part A of the 
proposed Clause 16.—Parental Leave as follows with its 
additions underlined. 

Part A—Maternity Leave 
(1) ... 
(2) ... 
(3) ... 
(4) ... 
(5) Notice Requirements 

(a) ... 

By agreement between the emplnypp and the 
employer, an employee may continue to 
work at any time throughout her pregnancy 
up to and including the estimated date of 
confinement. Provided that for the 6 weeks 
immediately preceeding the estimated date of 
confinement the employee provides the em- 
ployer with a certificate from a registered 
medical practitioner which states it is safe for 
the employment to continue during the 
period or any portion thereof. 

employee shall, if the employer deems it practica- 
ble be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

(6) Transfer To A Safe Job 
Where in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 

It also agreed that the applications should not be 
construed as a "special case" for the purposes of the Wage 
Fixing Principles. 

The Council 
The Council supported the applications by the FMWU 

and told the Commission in Court Session that it considered 
that the proposed provisions were consistent with ongoing 
structural efficiency and fell within the Wage Fixing 
Principles of the Commission. It welcomed the support of 
the employer body intervenors for a degree of flexibility in 
the approach to the current award proscription of work by 
a pregnant employee in the six weeks prior to the expected 
birth and acknowledged that these concerns warranted 
further discussions at a peak level on the prospects for a 
"standard" to apply in the private sector. It agreed that the 
applications here did not constitute "a special case" and 
agreed that they did not amount to a test case. Indeed it 
queried whether there was an ability under the legislation 
to treat such applications as a test case in any event. 

Conclusions 
I have no doubt that these applications fall within the 

province of the Conditions of Employment Principle of the 
Wage Fixing Principles and do not warrant "special case" 
consideration pursuant to those Principles. Nor do I consider 
that the dealing with the claims should be construed as a test 
case. The FMWU emphasised that it had not sought to bring 
a test case and the employers agree. But in any event I would 
accept the submission of the Council on this. There is no 
provision in the Industrial Relations Act, 1979 (as there is 
in the federal legislation) to declare the subject of an 
application (or applications) as constituting a test case with 
the effect that the results "flow" into other awards on the 
raising of applications. The wide power of this Commission 
to issue general orders render such a provision unnecessary 
of course. 

However, as identified by the Mines and Metals Associa- 
tion, there is no doubt that the nature of the claims here, if 
successful, may go some way towards establishing a 
standard of this Commission. They are significant applica- 
tions for that reason. But that is not to say that any 
progression beyond these awards would be automatic. There 
would be case by case consideration and this would include 
recognition of die limited public sector nature of all the 
awards the subject of these applications. 

As to merit, the claims for paternity leave, adoption leave 
and part time employment related to parental considerations 
have clearly been made out in all respects going to equity, 
and including cost considerations. One corollary of that is 
an endorsement of the change to the current maternity leave 
clauses so as to enmesh that entitlement with the paternity 
leave entitlement. That leaves the pre-birth compulsory 
leave question. 

As has been noted, what is being sought here is not only 
a significant change from the existing standard in this 
jurisdiction, it is also significantly different from the clause 
ratified in the federal parental leave case in that there would 
be no prerequisite agreement by the employer for an ability 
for the pregnant employee to continue working up to the 
birth of the child as there is now in the federal clause. 

In considering the merit it is necessary to have account 
of the record. The current maternity leave provisions in the 
state awards reflect the standard clause for that purpose in 



this jurisdiction. That standard originated some twelve years 
ago in a decision of the Commission in Court Session which 
resulted out of applications to amend specific awards. The 
applications were successful in part. The claims were based 
on a claim already put by the Australian Council of Trade 
Unions in a test case before the (then) Australian Concilia- 
tion and Arbitration Commission. The decision in that case 
issued in 1979. [Print D 9576]. Its provisions included a 12 
month qualifying period, a maximum of 52 weeks' leave and 
six weeks' compulsory leave to be taken immediately after 
the birth of the child. In all significant respects save one, the 
decision of the Commission in Court Session in 1980 
endorsed the federal decision; the difference being that the 
period of compulsory leave was set at a total of 12 weeks 
with six of those to be taken immediately after the birth of 
the child and six weeks to be taken immediately before the 
expected birth date. 

The Commission in Court Session largely based this 
different conclusion on the existence of section 52 of the 
Shops and Factories Act 1963. The maternity leave clause 
inserted into the various awards as a consequence of the 
1980 decision was subsequently inserted into many other 
awards of this Commission; thereby becoming an acknowl- 
edged standard. 

In 1990 there was an attempt to remove the requirement 
that any woman seeking maternity leave take unpaid leave 
six weeks prior to the expected birth date. It was part of an 
application brought by the Council in Matter No. 62 of 1989. 
TTie Commission in Court Session rejected that application 
in its entirety [70 WAIG 3078]. But though part of the 
subject matter of these applications parallels part of that 
rejected application, the fact of that rejection does not 
constitute an impenetrable barrier. This is clear from a 
consideration of the reasons for decision in relation to the 
particular and to the nature of the relief sought; that being 
general order/s. 

In relation to the merit of the application within the 
Council's case for the removal of the compulsory six weeks' 
leave prior to the birth of a child the reasons which issued 
then included the following. 

The reasons for decision in 1980 clearly identified 
section 52 of the Shops and Factories Act as the major 
consideration in arriving at this conclusion. This was 
notwithstanding the fact that it is clear from its reasons 
that the federal tribunal had regard for the WA 
legislation in reaching its conclusion that the only 
mandatory leave in the maternity leave provision 
should be the six weeks following the birth. 

But putting this to one side there have been 
developments since the 1980 decision which it seems 
to me may have relevance. For one, the WA decision 
was brought down shortly after the federal decision but 
before various other arbitral tribunals acted. These later 
decisions adopted the six weeks' compulsory leave 
position of the federal tribunal. It must be that this goes 
a long way to establishing that as a truly national 
standard and distinguished from this tribunal's standard 
of 12 weeks. Another is the passage of occupational 
health and safety legislation in this State. Still another 
is the extension since the 1980s case of maternity leave 
provisions into areas of women's employment demon- 
strably outside the ambit of the Shops and Factories 
Act. And it is probably arguable that other changes in 
the last 10 years have rendered the bases on which 
section 52 of the Shops and Factories Act swayed the 
Commission in Court Session then less compelling. 
But the argument put here so far as this period of 
compulsory leave is concerned does not canvass these 
or other changes. It relies on the discrimination 
submission and makes no distinction between the 
period and six weeks' compulsory leave immediately 
after the birth. 

[70 WAIG 3078 at 3086] 

It follows that by virtue of the limited case put to the 
Commission in Court Session on that occasion, merit for 
change was not established. 

That is not the case here. The FMWU and the respondent 
employers have canvassed the question of merit fully. In my 
view it is beyond question on the evidence before us' that the 
basis on which the Commission in Court Session concluded 
in 1980 that a six weeks compulsory period of leave should 
be taken by an employee prior to the birth of her child does 
not have the validity now that it was seen to have then. 
Further by way of submissions, witness evidence and 
documentation the parties have demonstrated clearly that 
there are good reasons in equity, and including flexibility, 
why the Commission in Court Session should now conclude 
otherwise: that is, that subject to occupational health and 
safety factors, an employee should be entitled to work 
during pregnancy. 

I have considered the concerns of the Chamber and the 
Mines and Metals Association about the prospect of no 
discretion for the employer in the process. And I have had 
regard for the fact that the new federal standard includes an 
ability for the employer, by virtue of not agreeing with a 
pregnant employee's decision to continue to work in the six 
weeks prior to the expected birth, to force her to take unpaid 
leave. The reasons for this change in the federal standard are 
not specifically dealt with in the judgement out of the test 
case but the fact of the change remains. 

However the evidence before the Commission in Court 
Session gives rise to the simple conclusion that the situation 
of a pregnant woman is not indistinguishable from any other 
employee ready, willing and able to work. It seems to me 
that this situation is to be respected. And a requirement of 
the employee that she produce a written opinion of a 
qualified medical practitioner that, having specific regard 
for her health and her duties in the particular work place, 
there is no reason why her pregnancy should prevent her 
from working would be a reasonable accommodation of 
concerns an employer might have. Nor am I convinced that 
a problem arises for the employer's ability to transfer out 
of any such situation. These would appear to be unaffected 
by the proposed clause. Further, it seems to me that an 
employer who has concerns about the welfare of a pregnant 
employee notwithstanding her production of requisite 
medical certification could still raise these with her with a 
view to reaching alternative agreeable arrangements. And if 
this was not achieved the employer could have recourse to 
directing the employee not to attend at work; that is, 
standing the employee down, with pay, for the duration of 
the employer's concern. These would be simply matters 
between an employee and her employer. 

But in sum, I am not convinced that there is merit in the 
proposition that an employee presenting for work, willing 
to work, and in addition providing to the employer proper 
certification to the effect that her pregnant state is not a bar 
to her carrying out that work, should be put in a position 
where the employer has a right to refuse to provide that work 
and by virtue of the exercise of such a right, inflict a 
financial penalty on the employee. The employers party to 
these applications do not seek such a right, of course. And 
I consider that this too is to be respected. But in any event 
I am not persuaded by anything else put to the Commission 
in Court Session that what the FMWU and the respondent 
employers seek to apply in respect of maternity leave should 
be otherwise. 

Appearances: Ms K. Digwood on behalf of the Applicant; 

Ms J. Sheridan and with her Dr G. Sefton on behalf of 
various Respondents; 

Mr J.D. Miller on behalf of Murdoch University and 
Others; 
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Ms L. Field on behalf of the Honourable Minister for 
Productivity and Labour Relations; 

Ms L.D. Byrnes on behalf of the Australian Mines and 
Metals Association; 

Mr D.M. Jones on behalf of the Chamber of Commerce 
and Industry of Western Australia; 

Mr A. Cooke on behalf of the Trades and Labor Council 
of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
and 

Library Board of Western Australia and Others. 
No. 855 of 1992. 

Cultural Centre Award 1987. 
No. A 28 of 1988. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18 th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

16.—Maternity Leave and insert in lieu thereof the 
following. 

16. Parental Leave. 
2. Clause 16.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
16.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave. 

Maternity leave is unpaid leave. 

(2) Definitions 
For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 



Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 

sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 
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(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6) hereof, to the position which she held 
immediately before such transfer or in rela- 
tion to an employee who has worked part- 
time during the pregnancy the position she 
held immediately before commencing such 
part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 



(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 

(a) Paternity leave, applied for under paragraph 
(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 

(a) Provided the aggregate of any leave, includ- 
ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 

Subject to Part B—Paternity Leave of this 
clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 

(a) An employee on paternity leave may termi- 
nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 

(a) An employee shall confirm his intention of 
returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
as nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave. 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by tlk employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 
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(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 



(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. Where such 
position no longer exists but there are other 
positions available which the employee is 
qualified for and is capable of performing, 
the employee shall be entitled to a position 
as nearly comparable in status and pay to that 
of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
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as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the 
employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 

(a) The employment of a part-time employee 
under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 

An employer may request, but not require, an 
employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Zoological Gardens Board. 
No. 1027 of 1992. 

Zoological Gardens Employees Award 1969. 
No. 29 of 1969. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 



Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Zoological Gardens Employees Award 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

22.—Maternity Leave and insert in lieu thereof the 
following. 

22. Parental Leave 
2. Clause 22.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
22.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 



writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 

period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 
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Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by the employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 

(2) Definitions 
For the purposes of Part C—Adoption Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of die employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 
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(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 

exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 

such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 



(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of die temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Health and Others. 
No. 1028 of 1992. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Hospital Workers (Government) Award No. 
21 of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

24.—Maternity Leave and insert in lieu thereof the 
following 

24. Parental Leave 
2. Clause 24.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
24.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 
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(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 

certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 



sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 
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(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—^Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of die employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
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where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immedr'ely 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 



placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 

absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child born of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 



(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for and 
take any annual leave accrued in respect 
of a period of part-time employment under 
this clause, in such periods and manner as 
specified in this award, as if the employee 
were working part-time in the class of 
work the employee was performing as a 
part-time employee immediately before 
resuming full-time work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 

sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring from 
part-time work under this clause, shall be 
calculated by reference to the full-time rate of 
pay at the time of termination and by regarding 
all service as a full-time employee as qualifying 
for a termination entitlement based on the 
period of full-time employment and all service 
as a part-time employee on a pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 
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(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Metropolitan Market Trust. 
No. 1029 of 1992. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 

No. AG 9 of 1967. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN. 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

26.—Maternity Leave and insert in lieu thereof the 
following. 

26. Parental Leave 
2. Clause 26.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
26.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 



conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened: 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 

exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 
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(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 



(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by the employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—^Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption'' occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 



shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spuse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upn 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 

notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 



(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—^Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 

first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition, 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
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full-time employee immediately before com- 
mencing part-time work under this clause, 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 

ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Country High School Hostels Authority. 
No. 1030 of 1992. 

Country High School Hostels Award, 1979. 
No. R 7A of 1979. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 



Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Country High School Hostels Award, 1979 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 18 th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

33.—Maternity Leave and insert in lieu thereof the 
following. 

33. Parental Leave 
2. Clause 33.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
33.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 



writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from die date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 

may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to die position which she held immedi- 
ately before proceeding on maternity leave or, 
in the case of an employee who was transferred 
to a safe job pursuant to subclause (6), to the 
position which she held immediately before 
such transfer or in relation to an employee who 
has worked part-time during the pregnancy the 
position she held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
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(2) Definitions 
For the purposes of Part B—Paternity Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 

the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by the employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 



(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 
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(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 
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Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 

work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entidement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
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this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Minister for Education, Education Department of 
Western Australia. 
No. 1031 of 1992. 

Child Care Workers (Education Department) Award. 
No. A 20 of 1984. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Child Care Workers (Education Depart- 
ment) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

19.—Maternity Leave and insert in lieu thereof the 
following. 

19. Parental Leave 
2. Clause 19.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
19.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 
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(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
.weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 



to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to die position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 

performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 



ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by die employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which die 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entidements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entided 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 

paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during his absence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entided to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 



(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 



in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 

a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 



at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 

will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
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to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Ward Assistants (Mental Health Services) 
Award 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.I Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

29.—Maternity Leave and insert in lieu thereof the 
following. Leave and insert in lieu thereof the following. 

29. Parental Leave 
2. Clause 29.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
29.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 

(2) Definitions 
For the purposes of Part A—Maternity Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 



Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 

sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four,weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
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required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled:-tot one or two periods of 

paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 



in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 

Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 
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(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 



(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—^Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 
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(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Tfermination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Department of Conservation and Land Management. 
No. 1033 of 1992. 

Rangers (National Parks) Consolidated Award, 1987. 
No. A 17 of 1981. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Rangers (National Parks) Consolidated 
Award, 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

14.—Maternity Leave and insert in lieu thereof the 
following. 

14. Parental Leave 
2. Clause 14.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
14.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement: 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 

conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an empL yee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
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exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) ' 'Employee'' includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) thereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 
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Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(0 "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 

shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
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date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposal date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then pn adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—^Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
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first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of tbe child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 

full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
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ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Health. 
No. 1034 of 1992. 

Enrolled Nurses and Nursing Assistants (Government) 
Award. 

No. R 7 of 1978. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order, 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 

Minister for Productivity and Labour Relations; Ms L.D. 
Bymes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

13.—Maternity Leave and insert in lieu thereof the 
following. 

13. Parental Leave 
2. Clause 13.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
13.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 
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(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 

writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave. 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave), as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 



under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 
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(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption'' occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause. 



(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 

employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 



to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 
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(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all provi- 
sions of this award which shall apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 

accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; and such provisions 
do not apply to part-time work under this 
clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

The Board of Management, Perth Dental Hospital. 
No. 1035 of 1992. 

Hospital Employees (Perth Dental Hospital) Award 1971 
No. 4 of 1970. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Hospital Employees (Perth Dental Hospital) 
Award 1971 Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

20.—Maternity Leave and insert in lieu thereof the 
following. 

20. Parental Leave 
2. Clause 20.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
20.—Parental Leave 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection wilii the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 
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(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 

to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
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performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 

ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 



paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during his absence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 
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(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 

in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
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a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 

at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and fie employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
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will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 

to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Health. 
No. 1036 of 1992. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

18.—Maternity Leave and insert in lieu thereof the 
following: 

18. Parental Leave 
2. Clause 18.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
18.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 



(2) Definitions 
For the purposes of Part A—Maternity Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 

Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
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sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave, taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Tfcrmination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 

required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 



paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 

in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof; shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 



Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced, 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposal date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 
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(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 

rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 



(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer torn permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 



(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to 
part-time work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Community Services. 
No. 1037 of 1992. 

Community Welfare Department Hostels Award 1983 
No. A 27 of 1981. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

26.—Maternity Leave and insert in lieu thereof the 
following: 

26. Parental Leave 
2. Clause 26.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
26.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B— Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
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conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 

exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 



(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave A male employee, 
upon production to his employer of the certificate 
required by subclause (4), shall be entitled to one 
or two periods of paternity leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 
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(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened: 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 



shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 

notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 
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(10) Effect of adoption leave on employment Subject 
to Part C—Adoption Leave of this clause, 
notwithstanding any award or other provision to 
the contrary, absence on adoption leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 

exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
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full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 

ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Education. 
No. 1038 of 1992. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
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Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the The Teachers' (Kindergartens) Award 1964 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule 
1. Clause 2.—Arrangement: Add the new number and 

title 18.—Maternity Leave immediately after 17.—Leave to 
Attend Union Business. 

18. Parental Leave 
2. Clause 17.—Leave to Attend Union Business: Immedi- 

ately after this clause insert the following new clause: 

18.—Parental Leave. 
Subject to the terms of this clause employees are 

entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
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writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement'she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 

period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

10365—5 



Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause. 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 



employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to die employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 

adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Tfermination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 



(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed 

male who is caring for a child bom of 
his spouse or a child placed with the 
employee for adoption purposes. 

(b) "Female employee" means an em- 
ployed female who is pregnant or is 
caring for a child she has bome or a 
child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position 

held by a female or male employee 
immediately before proceeding on leave 
or part-time employment under this 
clause which ever first occurs or, if such 
position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of 
which he or she is capable of perform- 
ing, a position as nearly comparable in 
status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(i) any period of leave taken in accor- 
dance with this clause; 

(ii) any period of part-time employ- 
ment worked in accordance with 
this clause; or 

(iii) any period of leave or absence 
authorised by the employer or by 
the award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph hereof shall prevent the 
employer from permitting the employee to 
return to his or her former position after a 
second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 
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(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Community Services and Others. 
No. 1039 of 1992. 

Children's Services (Government) Award 1989. 
Nos. A 29 of 1985 and PSA A 29A of 1985. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Children's Services (Government) Award 
1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

17.—Maternity Leave and insert in lieu thereof the 
following: 

17. Parental Leave 
2. Clause 17.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
17.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
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to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 

performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 



pioyer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 

service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 



(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of die employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
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in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 

a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed 

male who is caring for a child bom of 
his spouse or a child placed with the 
employee for adoption purposes. 

(b) "Female employee" means an em- 
ployed female who is pregnant or is 
caring for a child she has bome or a 
child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position 

held by a female or male employee 
immediately before proceeding on leave 
or part-time employment under this 
clause which ever first occurs or, if such 
position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of 
which he or she is capable of perform- 
ing, a position as nearly comparable in 
status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time 
in one or more periods at any time from 
the date of birth of the child until its 
second birthday or, in relation to adop- 
tion, from the date of placement of the 
child until the second anniversary of the 
placement. 

(b) A female employee may work part-time 
in one or more periods while she is 
pregnant where part-time employment 
is, because of the pregnancy, necessary 
or desirable. 

(c) A female employee may work part-time 
in one or more periods at any time from 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

the seventh week after the date of birth 
of the child until its second birthday, 

(d) In relation to adoption a female em- 
ployee may work part-time in one or 
more periods at any time from the date 
of the placement of the child until the 
second anniversary of that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all provi- 
sions of this award which shall apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the 
employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
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Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Sport and Recreation. 
No. 1040 of 1992. 

Recreation Camps (Department of Sport and Recreation) 
Award 

No. A28 of 1985. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Recreation Camps (Department of Sport 
and Recreation) Award be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

13.—Maternity Leave and insert in lieu thereof the 
following. 

13. Parental Leave 
2. Clause 13.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
13.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. . 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 
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(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 

(a) Provided the aggregate of any leave, includ- 
ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 

Subject to this Part A—Maternity Leave of this 
clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 

(a) An employee on maternity leave may termi- 
nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 



(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 
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(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there arc other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 



(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 

stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 

• employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
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period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 



(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 

in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 

work under this clause. 
(13) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act, 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Education. 
No. 1041 of 1992. 

Teachers Aides Award, 1979. 
No. R 4 of 1979. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER IF. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Tfeachers Aides Award, 1979 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 



first pay period commencing on or after the 18th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

20.—Maternity Leave and insert in lieu thereof the 
following. 

20. Parental Leave 
2. Clause 20.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
20.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 



(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from die date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
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this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 

• dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 

notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Tfermination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 



(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 

adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
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entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 

adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—^Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 
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(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 
(a) A male employee may work part-time in one 

or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
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regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 

An employer may request, but not require, an 
employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 

The work to be performed part-time need not 
be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 

An employee may work part-time under this 
clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Hospital Laundry and Linen Service 
(Government) Award, 1982 Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

28.—Maternity Leave and insert in lieu thereof the 
following. 

28. Parental Leave 
2. Clause 28.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
28.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
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to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Tfermination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 

employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 



(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 

period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
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(2) Definitions 
For the purposes of Part C—Adoption Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 



(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 

who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 
(a) A male employee may work part-time in one 

or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
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where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer finm permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 



ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

"WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Western Australian Mint. 
No. 1043 of 1992. 

Western Australian Mint Security Officers' Award 1988. 
No. A 5 of 1988. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Western Australian Mint Security Officers' 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

24.—Maternity Leave and insert in lieu thereof the 
following. 

24. Parental Leave 

2. Clause 24.—Maternity Leave: Delete this clause and 
insert in lieu thereof the following: 

24.—Parental Leave. 
Subject to the terms of this clause employees are 

entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement. 
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produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to die position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitied to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporaiy nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating; 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 



employee is entitled under subclausc (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 

nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption'' occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 



child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by die spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 



shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 

performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 
(a) A male employee may work part-time in one 

or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 
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(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Commissioner for Public Health. 
No. 1044 of 1992. 

Health Workers—Community and Child Health Services 
Award, 1980. 

No. R 21 of 1979. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
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Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Health Workers—Community and Child 
Health Services Award, 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 18th day of 
February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

21.—Maternity Leave and insert in lieu thereof the 
following. 

21. Parental Leave 
2. Clause 21.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
21.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B— Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 

and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 



(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 

maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
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(2) Definitions 
For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 

the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 
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(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 



(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to die employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entided 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—^Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 



Part D—Part-Time Work. 

(1) Definitions 

For the purposes of Part D—Part-time Work: 

(a) "Male employee" means an employed male 
who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 

(d) "Former position" means the position held 
by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 

With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 

(a) An employee who has had at least 12 months 
continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 

Subject to the provisions of Part D—Part-Time 
Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 

An employee working part-time under this 
clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the 
employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 
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(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 
(12) Inconsistent award provisions 

An employee may work part-time under 
this clause notwithstanding any other provi- 
sion of this award which limits or restricts the 
circumstances in which part-time employ- 
ment may be worked or the terms upon which 
it may be worked including provisions: 

(a) limited the number of employees who may 
work part-time: 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of die temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall Ire construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Premier of W.A. and Others. 
No. 1045 of 1992. 

Cleaners and Caretakers (Government) Award, 1975. 
No. 32 of 1975. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Government) 
Award, 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

17.—Maternity Leave and insert in lieu thereof the 
following. 

17. Parental Leave. 
2. Clause 17.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
17.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 
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(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b), 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 

preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 

Where, in the opinion of a registered medical 
practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 

(a) Provided the maximum period of maternity 
leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 

(a) Maternity leave, applied for but not com- 
menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 

(a) Where the pregnancy of an employee not 
then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 



(11) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 

to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 
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(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 

hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 



is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—^Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 
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(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 

was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entidements which 
have accrued under this award (including any 
entidement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 



(12) Inconsistent award provisions 

An employee may work part-time under this 
clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

and 
The Hon. Premier of W.A. and Others. 

No. 1046 of 1992. 
Gardeners (Government) 1986 Award. 

No. 16 of 1983. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 

Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Gardeners (Government) 1986 Award No. 
16 of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

17.—Maternity Leave and insert in lieu thereof the follow- 
ing. 

17. Parental Leave 
2. Clause 17.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
17.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B— Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 



(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 

writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from die date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 



under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 
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(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause. 



(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer; 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the prima^ care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 

employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposal date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to die employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
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to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 



(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Auto Accessories (Wholesale) Pty Ltd 

and 

Graham McCorry, Department of Productivity and Labour 
Relations. 

No. 1643 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

2 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
2nd day of February 1993 and having heard Ms M A Driesen 
(of Counsel) on behalf of the applicant and there being no 
appearance by or on behalf of the respondent, and the 
applicant having sought leave to have application No 1643 
of 1992 adjourned, and whereas I found it necessary to make 
such an order as was necessary or expedient for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 2nd day of February 1993, ordered that the 
application be and is hereby adjourned to 9.00 am on 
Monday, the 15th day of February 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Auto Accessories (Wholesale) Pty Ltd 

and 

Graham McCorry, Department of Productivity and Labour 
Relations. 

No. 1643 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

15 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
15th day of February 1993 and having heard Ms M A 
Driesen (of Counsel) on behalf of the applicant and Mr G 
McCorry on his own behalf as respondent, and the parties 
having consented to application No 1643 of 1992 being 
adjourned, it is this day, the 15th day of February 1993, 
ordered by consent that application No 1643 of 1992 be and 
is hereby adjourned sine die to allow the application to be 
discontinued. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Commissioner of Police and Minister for Police 

and 

Desmond John Smith. 

No. 150 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

22 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application by the applicants 
against the decision of the Commission at first instance in 
application No 1551 of 1992, wherein he ordered on 29 
January 1993 that the applicant, Mr Desmond John Smith, 
be re-appointed as soon as practicable but not later than 26 
February 1993 to the Western Australian Police Force at the 
rank of Senior Constable for at least 2 years before being 
eligible for promotion. The Commissioner also ordered that 
Mr Smith undergo such training and assessment as was 
considered appropriate by the Commissioner of Police, and 
made orders as to continuity of service, and that there be no 
loss of wages or entitlements, etc. 

Mr Smith was a former Sergeant of Police who was 
dismissed by the Commissioner on 23 November 1992. He 
alleged an unfair dismissal and claimed reinstatement and 
other remedies as a result of which the order appealed 
against was made. The applicants herein were the respon- 
dents at first instance. 

Now, by virtue of s.49(ll) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"), 
the Minister for Police, who was a respondent at first 
instance, together with the Commissioner of Police, who 
was also a respondent, applied for an order that the operation 
of the whole of the decision of the Commission at first 
instance in application No 1551 of 1992 be stayed. 

It was not in issue that the appeal was instituted within 
the meaning of s.49(ll) of the Act, or that the applicants 
herein had sufficient interest to support the appeal under 
8.49(11). 

In support of the application herein, it was asserted, inter 
alia, as follows:— 

(1) The principal reason for the respondent's dis- 
missal from the Police Force was an assault by the 
respondent on a juvenile who was in the respon- 
dent's custody at the Fremantle Police Lockup 
whereby the juvenile's jaw was broken and he 
suffered bodily harm. 

(2) During the hearing at first instance, the respondent 
admitted that he had assaulted the juvenile in his 
custody whilst he was in charge of the lockup, that 
he had made a false entry relating to the 
circumstances of the assault in the Occurrence 
Book maintained at the Fremantle Police Station, 
and that he had lied to the father of the juvenile 
in relation to the cause of the juvenile's injuries. 

(3) These actions had been submitted to be serious 
breaches of the conduct expected of Police 
Officers, were breaches of both Police Regula- 
tions and the Lockup Procedures, and were 
conduct falling so far below the standard expected 
of a Police Officer that the only appropriate 
disposition of the case was the dismissal of the 
respondent. 

(4) This had been accepted by the Senior Commis- 
sioner who accepted that it was a severe lapse and 
could not go without severe disciplinary action 
being imposed (see page 19, paragraph (ic) of the 
reasons for decision at first instance). 
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(5) They assert that the grounds filed in the appeal 
present an arguable case of error by the Senior 
Commissioner and if they are successful the 
appropriate relief would be that the appeal be 
allowed and that the order of the Senior Commis- 
sioner reinstating the respondent be set aside and 
the claim dismissed. 

(6) That the balance of convenience favoured main- 
taining the status quo by not re-appointing Mr 
Smith to the Police Force. 

(7) If the appeal were upheld then such reinstatement 
would occur needlessly, it is submitted, because 
this gentleman would be reinstated in the Police 
Force for a short time in circumstances where:— 

(a) There is no work immediately available in 
which he could be suitably placed. 

(b) There would be an adverse impact on the 
operation of any area of Police work in which 
the respondent is placed because of his 
admitted dishonesty and his admitted serious 
assault on a juvenile. 

(c) There would be a disadvantage to the general 
operation of the Police Force insofar as the 
community's general perception of the Po- 
lice Force were concerned. 

(d) It would be unlikely that the respondent 
could properly re-integrate into the Police 
Force in circumstances where there is an 
outstanding appeal that is the subject of 
significant community interest and debate. 

(8) If a stay were granted and the appeal were upheld, 
there would be no inconvenience to either the 
appellants or the respondent in the period leading 
up to the preparation of the appeal. 

(9) If a stay were granted and the appeal were 
dismissed, then the respondent would be entitled 
to be re-appointed to the Police Force and would 
suffer no loss of wages or entitlements at the rank 
at which he is appointed. He would not suffer from 
a loss of entitlements, because there would be no 
likelihood that the applicant(s) would not be able 
to pay them. 

For the respondent, the following assertions were 
made:— 

(1) The respondent admitted that he had assaulted a 
juvenile in custody whilst he was in charge of the 
lockup and made a false entry relating to 
circumstances of the assault in the Occurrence 
Book maintained at the Fremantle Police Station. 

(2) The Commission had stated that there was no 
automatic presumption that a Police Officer 
convicted of assault will be dismissed. The 
Commissioner of Police correctly treated each 
case on its merits. 

(3) The finding was a discretionary finding, and it was 
open to the Commission to find as it did, namely 
that there was no premeditation in the assault 
disclosed by the video tape, that the assault was 
not a spontaneous reaction to the insult, that the 
insult of Dethridge directed at the respondent 
occurred on the evidence of three witnesses, and 
that the respondent made attempts to apologise 
and make financial reparation. 

(4) A number of other matters were relied on which 
are set out in the answer. 

(5) The appeal is without merit and is unlikely to 
succeed. 

A number of submissions were made to me as to the law 
by both Counsel. These included a submission by Mr Le 
Miere that whether an appeal would be made nugatory by 
the granting of a stay was a consideration. However, the law 
is as it was laid down most recently by me in Gawooleng 
Dawang Inc v. Lupton and Others 72 WAIG 1310 following 
a long series of decisions by Presidents or Acting Presidents 
of this Commission. 

There is a fundamental principle that a person should not 
be deprived readily of the fruits of his/her judgment. 
However, an application for a stay must be considered as one 
is enjoined to consider it by s.26( 1 )(a), (c) and (d) of the Act. 
That, I think, is a view which Counsel in their submissions 
invited me to take. 

Certainly, one must consider whether there is a serious 
issue to be tried, and the applicant must establish facts from 
which it could be concluded that the balance of convenience 
favours the applicant. 

S.26(l)(a) requires the Commission to act according to 
equity, good conscience, and the substantial merits of the 
case without regard to technicalities or legal forms. 

The Commission is required by s.26(l)(c) to have regard 
for the interests of the persons immediately concerned 
whether directly affected or not, and for the interests of the 
community as a whole. 

S.26(l)(d) is not relevant in this case, because economic 
questions as such are not raised. 

There were detailed submissions by both Counsel upon 
the grounds of appeal herein. 

There are assertions in the grounds of appeal herein that 
the Commission at first instance erred in fact in his findings. 
This includes an assertion of error in relation to the 
conclusions which he reached concerning a videotape 
(exhibit 1) and whether the assault was premeditated or not. 

Against that, Mr LeMiere (of Counsel) submits that there 
was the uncontroverted evidence of three witnesses of 
events when the assault took place, including Mr Smith, 
whom the Commission had the advantage of observing. 

Some emphasis is laid on alleged dishonesty of Mr Smith 
and alleged failure to comply with police manuals and 
regulations and the weight attachable to such allegations of 
breach. 

Indeed, it is fair to say, too, that ground 5 implicitly, if 
not explicitly, alleges that there was, at first instance, an 
unsound exercise of discretion. 

Mr LeMiere made a number of submissions to me 
directed to demonstrating that there was no substance in the 
grounds of appeal, and that therefore there was no serious 
issue to be tried. 

It is my duty to decide, in the context of my overall duty 
under s.26 of die Act, whether there is a serious issue to be 
determined upon appeal. 

It is not my duty, nor have I jurisdiction, to determine the 
appeal. 

I think that it is undesirable to enter upon any exercise 
which analyses in too close a detail the grounds of appeal 
herein. 

I have heard and considered carefully detailed submis- 
sions as to the grounds of appeal. I am satisfied that serious 
issues as to weight to be attributed to such factors as to the 
overall exercise of the discretion at first instance, and to 
matters of fact and law arise herein for hearing and 
determination upon appeal. Those issues are identified 
(supra) in these reasons. 

Those are raised particularly, but not solely, by grounds 
1, 3 (particularly 3(a) and (b)), 4 and 5. 

I now turn to the question of the balance of convenience. 
There were assertions from the bar table expressly and by 
adoption of the particulars of applications. The status of such 
assertions in industrial tribunals is quite clear (see R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others: ex pane Melbourne and Metropolitan Tram- 
ways Board 113 CLR 228 at 243 (HC) and WA Dental 
Technicians and Employees' Union (Perth) v. Devenish 
Dental Laboratory and Others (1980) AILR 361). In R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others; ex pane Melbourne and Metropolitan Tram- 
ways Board (op cit) at page 243 Barwick CJ said:— 

"The Commissioner was not disentitled to act upon 
the assertions of the Union advocate, merely because 
they were not made on oath, or because he might not 
have been competent as a witness according to the 
ordinary rules of evidence to make them. No doubt, if 
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the correctness of his assertions were challenged, it 
would at the least be imprudent on the part of the 
Commissioner not to have further examined the matter, 
so as to satisfy himself of the actual facts, if need be, 
by evidence formally given. But there was nothing in 
the instant case which, it seems to me, the Commis- 
sioner might not properly regard in the circumstances 
as sufficiently "evidenced" by the statements of the 
Union advocate". 

The relevant facts are these. They are primary facts or 
inferences made from assertions:— 

(1) Mr Smith is out of work. 
(2) He may obtain part-time work. On the other hand 

he may not. 
(3) Mr Smith will be deprived of income if there is 

a stay ordered. This will cause him hardship. 
(4) He has admitted to a serious assault on a young 

person committed in the course of his duties. He 
then entered an untrue entry in the Occurrence 
Book. 

(5) There is no work immediately available where he 
would not be exposed to the public. Whilst I do 
not accept that assertion wholly, I do accept that 
there might be difficulty in placing Mr Smith. 

(6) It would be unlikely that he could properly 
integrate into the Police Force in circumstances 
where there is an outstanding appeal that is the 
subject of community interest. That may be so, but 
I do not attach a great deal of weight to that fact. 

(7) There would be disadvantage to the general 
operation of the Police Force, insofar as the 
country's perception is concerned, if he were 
temporarily reinstated. In my opinion, it is open 
to infer that his present reinstatement, as a matter 
of probability, would have such an effect, given 
the fact that this matter has not been resolved upon 
appeal and the nature of his admitted conduct 

In my opinion, the question at the heart of this application 
is plain. It is whether Mr Smith should be reinstated whilst 
the appeal herein is heard and determined. The above are 
relevant considerations. 

I should say that I was invited to say that a relevant 
consideration, too, was that Mr Smith was the subject of 
sensational adverse press and editorial comment, and it is 
likely that such adverse press and editorial comment will be 
repeated if orders are made granting this application. 

I must say that if that were the case, I do not see that that 
can be relevant or more than marginally relevant to the 
exercise of my discretion under s.26 of the Act. Even if it 
were, it would only be marginally relevant, even if the 
quality of the coverage were as described. That is a matter 
upon which I make no judgment. Indeed, I am unable to say 
that such coverage will occur. 

In my opinion, the interests of the Minister for Police, the 
Commissioner of Police and the community must be 
considered, along with those of Mr Smith and his family 
under s.26( 1). 

It is pertinent, too, that he as a "litigant" is entitled to 
the fruits of his application. The applicants must establish 
that they are entitled to a stay. 

In this case, the undoubted hardship to Mr Smith of being 
deprived of employment or his usual employment must be 
set in the interim against the readily inferrable detriment to 
the community, to the Police Force, and to those responsible 
for it, the applicants, of having as a member of the Police 
Force a person who has admitted a serious assault, until this 
matter is finally determined. 

In the end, that is another and different matter altogether 
and nothing I say here reflects, nor can reflect, upon what 
is a matter for proper hearing and determination upon 
appeal. 

However, the equity, good conscience and substantial 
merits of this case, taking into account the interests to which 
I have referred, the balance of convenience which favours 
the applicants, and the fact that there are serious issues to 
be determined upon appeal, the need for certainty (to which 
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I referred in Gawooleng Dawang Inc v. Lupton and Others 
(op cit) citing Re Moore; ex parte Pillar 65 ALJR 683), 
requires that this application be acceded to and an order to 
stay the whole of the order at first instance made. It seems 
to me that if the applicants were unsuccessful and Mr Smith 
reinstated upon appeal, there is no question of the 
Commissioner's ability or willingness to pay what he has 
been ordered to pay to Mr Smith. There is no need, therefore, 
for the moneys to be ordered to be paid into a trust account 
pending the hearing and determination of the appeal. 

Appearances: Mr R.E. Cock (of Counsel) on behalf of the 
applicants. 

Mr R.L. LeMiere (of Counsel) and with him Ms B.J. 
Lonsdale on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Commissioner of Police and Minister for Police 

and 
Desmond John Smith. 

No. 150 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
19 February 1993. 

Order. 
THIS matter having come on for hearing before me on the 
18th day of February 1993 and having heard Mr R.E. Cock 
(of Counsel) on behalf of the applicants and Mr R.L. 
LeMiere (of Counsel) and with him Ms B.J. Lonsdale on 
behalf of the respondent, and having reserved my decision 
on the matter, and having determined that reasons for 
decision will issue at a future date, it is this day, the 19th 
day of February 1993, ordered and declared as follows:— 

(1) That the applicants have a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and were 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) TTiat appeal No 149 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the operation of the whole of the order of the 
Commission made on the 29th day of January 
1993 in application No 1551 of 1992 be and is 
hereby stayed pending the hearing and determina- 
tion of appeal No 149 of 1993, or until further 
order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gail Force Manpower Services Pty Ltd 

and 
Rhonda Pozzi. 

No. 42 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
23 February 1993. 

Order. 
THIS matter having come on for further hearing before me 
on the 23rd day of February 1993 and having heard Mr P 
G Brunner on behalf of the applicant and Mr G D McKenzie 
on behalf of the respondent, it is this day, the 23rd day of 
Febmary 1993, ordered and declared, by consent, as 
follows:— 

(1) That the order made by me on the 5th day of 
February 1993 be and is hereby varied by consent 
as hereinafter appears. 
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(2) That the operation of the whole of the order of the 
Commission made on the 16th day of November 
1992 in application No 547 of 1992 be and is 
hereby stayed pending the determination of appeal 
No 1554 of 1992, or until further order upon 
application of either or both parties, upon and 
subject to and conditional upon the applicant 
complying with the orders and conditions herein- 
after expressed. 

(3) That the applicant herein shall, on or before the 
24th day of February 1993, pay the total of the 
amount of $29,888.49 ordered to be paid by the 
Commission in its said order of the 16th day of 
November 1992 in application No 547 of 1992 
into a bank account offering the best obtainable 
interest rates. 

(4) That an account shall be opened in agreement by 
the person to be nominated in writing to the 
respondent by the applicant and by the respondent 
or respondent's nominee similarly nominated, on 
or before the 24th day of February 1993 aforesaid. 

(5) That such account shall be held in the joint names 
of and shall be jointly administered by the 
applicant or applicant's said nominee and the 
respondent or respondent's said nominee. 

(6) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (5) hereof. 

(7) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(8) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(9) That in the event of any failure to comply with all 
or any of these conditions, then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(10) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Ms 
Rhonda Pozzi, the abovenamed respondent. 

(11) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by or upon the same, shall be paid 
forthwith to the applicant without any deduction. 

(12) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 

(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (5) hereof. 

(c) Vary these orders. 
(13) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (5) hereof. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
Metals and Engineering Workers' Union—Western 

Australia 
No. 103 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

15 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application by Newcrest 
Mining Limited which has filed a notice of appeal to the Full 
Bench against a decision of the Commission, constituted by 
a single Commissioner. That decision is contained in an 
order dated 22 January 1993, which, formal parts and 
recitals omitted, reads as follows:— 

"1) That upon Mr T. Gutmann, Mr D. Deacy and Mr 
C. Stephenson presenting themselves for duty the 
respondent shall offer to those employees a 
contract of employment on the same terms and 
conditions as that upon which they had been 
engaged immediately prior to their termination on 
the 22nd December 1992. 

2) That representatives of the applicant and the 
respondent shall meet within 7 days of the date of 
this Order to discuss and endeavour to resolve the 
dispute between them as to the status of the 
employees in question pending the hearing and 
determination of the applicant's appeal to the 
Industrial Appeal Court. 

3) That the applicant union shall not take any 
industrial action in relation to the termination of 
the three persons mentioned in Order 1) hereof. 

4) That this Order shall come into effect from the 
date hereof and shall remain in force until a 
decision is made by the Commission in applica- 
tion numbered CR 2 of 1993. 

5) That any party may apply to vary the terms of this 
Order or to cancel this Order during its currency." 

The application herein is made under s,49(ll) of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). It seeks an order staying the 
operation of the decision. 

It was not in issue that an appeal had been instituted as 
required by s.49(ll), nor was it in issue that the appellant, 
which was a party at first instance, had sufficient interest to 
enable it to make the application under s.49( 11). 

The applicant herein, at all material times, was a miner 
conducting its operations at Telfer in the Great Sandy Desert 
in this State. 

This application has its genesis in the dismissal of three 
employees (those employees named in the decision appealed 
against) by the applicant at its Telfer Mine as part of the 
dismissal of 32 employees on the basis of their being 
redundant. 

The question of the fairness of the dismissals in relation 
to those three employees came before the Commission at 
first instance, which ordered that they be reinstated in 
application No CR 186 of 1992 on 23 April 1992. The 
Commission was constituted by Gregor C in those proceed- 
ings. 

The appellant appealed to the Full Bench against the 
decision of the Commission in that matter in appeal No 624 
of 1992 and the Full Bench quashed the decision reinstating 
the three employees by order made on 22 December 1992. 

That decision is now apparently the subject of an appeal 
to the Industrial Appeal Court which was heard on 2 
February 1993, the decision in relation to which appeal has 
been reserved. 

The decision appealed against in this matter resulted from 
an application by the respondent herein, whose members the 
three employees were, on the basis that the respondent had 
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terminated the employment of the employees in question, 
and required them to leave Telfer. That termination had 
occurred subsequent to and in consequence of the Full 
Bench decision referred to above. 

It was also alleged as a ground of the application that the 
applicant was organising a meeting of all employees at 
Telfer with a view to determining what action should be 
taken in support of the retention of the employees in 
question until the hearing and determination of the appeal 
against the Full Bench by the Industrial Appeal Court. 

The application then read as follows:— 
"To avoid disputation, the Applicant seeks the 

urgent assistance of the Commission to issue interim 
orders in the following terms:— 

1. The Respondent shall reinstate and maintain the 
employees in question in their employment until 
the hearing and determination of the Applicant's 
appeal to the Industrial Appeal Court. 

2. Representatives of the Applicant and Respondent 
shil meet within seven days of the date of this 
Order to discuss and endeavour to resolve the 
dispute between them as to the status of the 
employees in question pending hearing and 
determination of the Applicant's appeal to the 
Industrial Appeal Court. 

3. This matter, namely the status of the employees 
in question pending hearing and determination of 
the Applicant's appeal to the Industrial Appeal 
Court, shall be referred for hearing and determina- 
tion by the Commission forthwith." 

The matter then came on before the Commission which 
made what appear to be interim orders under s.44(6) of the 
Act. 

The orders effect a reinstatement which was one of the 
orders made as the Commission expressed it, inter alia, 
"(as) necessary to prevent the deterioration of industrial 
relations pending that hearing and determination". There 
was thus a reinstatement as and from 22 January 1993. 

Counsel for the applicant submitted that there was a 
serious issue to be tried because:— 

(1) The order appealed against was, in effect, a stay 
of the order of the Full Bench quashing the 
decision of Gregor C to reinstate the three men. 

(2) There was no jurisdiction to make such an order. 
(3) There was no industrial matter to support the 

exercise of jurisdiction. 
(4) The Commission was, in any event, functus 

officio. 
It was submitted by Mr Schapper (of Counsel) that one 

could not say that the order made was an order staying the 
Full Bench proceedings, because that is not in fact what the 
order said. However, it is clear, on the submissions made, 
that if the order of the Full Bench is effectively stayed, there 
is a question as to whether the orders were made in relation 
to an "industrial matter", and the power and jurisdiction of 
the Commission to make the orders. 

The question of balance of convenience was also raised, 
although Mr Dixon (of Counsel) put it in the context of s.26 
of the Act. 

Based on the submissions made, and based on what 
appears to be relevant, in any event, I think it necessary to 
consider the following:— 

(1) That these persons were employed and accommo- 
dated pursuant to Gregor C's order until the Full 
Bench decision, that is for a period of several 
months after the order was made. 

(2) The application means that although the order of 
the Commission was quashed, the fruits of the Full 
Bench's decision are not available to the appli- 
cant, since Beech C's decision acts as a stay of the 
Full Bench order. 

(3) The three employees are being deprived of a job. 
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(4) The applicant herein is required to employ persons 
whom it has been decided it did not have to 
employ. 

(5) If they are so employed, then the applicant has the 
benefit of their labour if there is sufficient work 
for them. 

It is quite clear that s.26 of the Act applies in these 
proceedings, and I am required to take into account the 
interests of the parties and the interests of others if the latter 
are relevant in these proceedings. 

In addition, I am required to decide this matter on the 
equity, good conscience and substantial merits of the case 
and can derive assistance from the principle that a successful 
litigant should not be deprived of the fruit of his/her/its 
"judgment". 

Further, these proceedings involved an order made not as 
a final order, but on an "interim" basis. This Commission 
does not interfere readily with such orders upon application 
for a stay (see PKIU v. WA Newspapers Ltd 65 WAIG 
1355). 

It is well settled, too, that guiding principles which 
however do not act as substitutes for the exercise of 
discretion under s.26 involve the consideration of whether 
there is a serious issue to be tried and whether the balance 
of convenience favours the applicant (see AMIEU v. Action 
Food Bams and Others 69 WAIG 1067, RRIA v. AMWSU 
68 WAIG 1709, Australian Agricultural Machinery Group 
v. AMWSU 66 WAIG 14 and Coles New World Supermar- 
kets and Others v. FCU 70 WAIG 678). It is quite clear that 
there is a serious issue to be tried, and I have so found. 

As to the balance of convenience, it is quite clear that a 
greater detriment would clearly be suffered in this matter by 
the employee members of the respondent if I stay the 
operation of the order reinstating them for the time being. 
Tlieir employment has been terminated and they will lose 
their employment and accommodation in a very remote area 
of the State. 

However, I am mindful that the question of the appeal in 
this matter is to be decided, and it seems that the order which 
I make should not have a life longer than that of the result 
of the appeal in this matter. This decision is one which rests 
clearly on its facts. 

I therefore propose to make an order staying the operation 
of the whole of the decision, pending the hearing and 
determination of the appeal herein, provided that, if the 
appeals to the Industrial Appeal Court in appeals No 17 of 
1992 and 1 of 1993 are determined before the appeal herein 
is determined, then this order will cease to operate as and 
from the date of any order of the Industrial Appeal Court. 

Order accordingly 
Appearances Mr H J Dixon (of Counsel) and with him Mr 

P A DeZwart (of Counsel) on behalf of the applicant. 
Mr D H Schapper (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
Metals and Engineering Workers' Union—Western 

Australia 
No. 103 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

24 February 1993 
Order. 

THIS matter having come on for hearing before me on the 
11th day of February 1993 and having heard Mr H J Dixon 
(of Counsel) and with him Mr P A DeZwart (of Counsel) 
on behalf of the applicant and MrD H Schapper (of Counsel) 
on behalf of the respondent, and having reserved my 
decision on the matter, and reasons for decision being 



delivered on the 15th day of February 1993, it is this day, 
the 24th day of February 1993, ordered and declared as 
follows:— 

(1) That the applicant has sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No 93 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the orders made by the Commission on 22 
January 1993 in application No C 2 of 1993 be 
wholly stayed pending the hearing and determina- 
tion of appeal No 93 of 1993, provided that if the 
appeal to the Industrial Appeal Court in appeal No 
1 of 1993 is determined before the appeal herein 
is determined, then this order will cease to operate 
as and from the date of any order of the Industrial 
Appeal Court. 

(Sgd.) P J SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Ltd 

and 
Trevor Taylor. 

No. 36 of 1993, 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
4 March 1993. 

Reasons for Decision. 
THE PRESIDENT: On 30 December 1992 in application No 
526 of 1992 the Commission at first instance, constituted by 
a single Commissioner, made an order upon the application 
of the abovenamed respondent, Trevor Taylor (then the 
applicant), for contractual benefits claimed pursuant to 
s.29(b)(ii) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). The order was that 
the applicant herein, SGS Australia Pty Ltd, pay Trevor 
Taylor the sum of $67,688.55 within 14 days of the date of 
the order. 

By a notice of appeal filed in the Commission on 12 
January 1993, the applicant herein appealed against that 
order, which is a decision as defined in s.7 of the Act. 

By an application filed herein on 12 January 1993, the 
abovenamed applicant seeks an order staying the operation 
of the order of Commissioner O K Salmon in application No 
526 of 1992. The grounds for the application are set out in 
it. It is quite clear that an appeal has been instituted within 
the meaning of s.49(ll) of die Act, and I am so satisfied. 
It is quite clear that there is sufficient interest in the 
applicant to maintain an application under s.49(ll) of the 
Act, and I am so satisfied. 

Affidavits were filed herein on behalf of both parties. 
Summarised, as a matter of fact, the applicant maintains that 
there is not a reasonable probability of recovering the sum 
ordered to be paid, namely $67,688.55, in the event that the 
appeal is successful. It is also asserted by affidavit that legal 
proceedings may be necessary to recover the sum of money 
(see the affidavit of Philip George Brunner sworn 22 
February 1993). It is fair to say that the affidavit filed herein 
on behalf of the respondent, Mr Taylor, sworn by him on 
18 February 1993, reveals that he is a person with substantial 
assets, even though he is the joint tenant of two of the 
properties. 

Something was sought to be made of an assertion alleged 
to have been made by Mr Brunner after the original hearing 
that "There is no guarantee that SGS will comply with the 
Order". Mr Brunner, in his affidavit, disagrees that that is 
what he said and deposes that he said "I could not guarantee 
that the company would be able to pay the money within the 
fourteen days". 

There are conflicting assertions as to what was said, in 
the affidavits, and I am not able, in the absence of 
cross-examination, to decide which version is correct. I am, 
however, as a matter of fact, able to say that because of Mr 
Taylor's assets, and the manner in which they are held, there 
would not be a great deal of difficulty in recovering the 
amount of $67,688.55, if that is a valid consideration in the 
matters before me. 

The principles which relate to applications for a stay of 
operation of an order have been well settled in this 
Commission by an Acting President and two Presidents. In 
Gawooleng Dawang Inc v. Lupton and Others 72 WAIG 
1310 I set out the principles in some detail. 

Firstly, the decision of the President as to whether to grant 
a stay or not upon an application under s.49(ll) of the Act 
is a discretionary decision, and subject to particular 
considerations contained in the Act or in the facts of a 
particular application, the President is bound to apply 
s.26(l)(a), (c) and (d) of the Act. 

Part of the merits of the matter will include an 
examination of whether there is a serious issue to be tried, 
whether the balance of convenience favours the applicant, 
and the overriding principle that a person should not be 
readily deprived of the fruits of his/her litigation. There is 
also a consideration that consistency should apply in 
industrial matters upon an application for a stay (see Re 
Moore; ex pane Pillar 65 ALJR 683). 

In this case, there were detailed submissions as to whether 
there was a serious issue to be tried as reference to the 
grounds of appeal. This was replied to by Mr Lucev (of 
Counsel). I do not think that it is of assistance to go into 
detail at this stage as to the issues which arise. Issues do 
arise as to the effect of RRIA v. ADSTE 68 WAIG 11, as 
to mitigation of loss, and some questions of fact. They are 
probably serious enough for me to say that that ground has 
been established. 

However, as to the question of balance of convenience, 
I make the following observations. The application herein 
which was heard at first instance was filed on 23 August 
1992. It was concluded by order after hearing and 
determination on 23 December 1992. 

On 18 February 1992, the employment of the respondent 
herein, Mr Taylor, had been terminated. I am not satisfied 
that he has not the means to pay back the moneys upon 
demand or action in the event that this appeal is successful. 
Indeed, there is evidence in his affidavit, not controverted, 
that he has in the past paid back moneys to which he was 
not entitled. I am not satisfied that any inconvenience which 
might be occasioned by having to make demand or sue 
outweighs the other factors, including that to which I now 
refer. 

On 13 March 1992 (according to Mr Taylor's affidavit), 
he repaid to the applicant herein the sum of $3254.00, being 
an amount of one month's salary which was paid in error 
by the applicant after the termination of employment. 

The respondent has now been deprived of those moneys 
since February 1992, and the balance of convenience 
obviously favours him, having particular regard to the fact 
that they are the fruits of his litigation. 

It is for the applicant to establish that the equity, good 
conscience and substantial merits of this case favour it. It 
must do so by establishing facts upon which I can make that 
determination. In this case, the balance of convenience does 
not favour the applicant, or if it does it has not so established 
that. 

The application, for that reason, has been dismissed. 
Appearances: Mr S J Kenner (of Counsel) on behalf of 

the applicant. 
Mr A D Lucev (of Counsel) and with him Mr N Kee on 

behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

AWARDS/AGREEMENTS— 
Application for— 

CITY OF MELVILLE (MECHANICAL 
MAINTENANCE WORKSHOP) ENTERPRISE 

AGREEMENT 1992 
No. AG 7 of 1993. 

SGS Australia Pty Ltd 
and 

Trevor Taylor. 
No. 36 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

24 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
23rd day of February 1993 and having heard Mr S J Kenner 
(of Counsel) on behalf of the applicant and Mr A D Lucev 
(of Counsel) and with him Mr N Kee on behalf of the 
respondent, and having reserved my decision on the matter, 
and having determined that reasons for decision will issue 
a future date, it is this day, the 24th day of February 1993, 
ordered that the application be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited (Petroleum Division) 

and 
Peter Neil Ferguson. 

No. 88 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

10 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
10th day of February 1993 and having heard Mr A D Lucev 
(of Counsel) on behalf of the applicant and Mr M D Cuomo 
(of Counsel) on behalf of the respondent, it is this day, the 
10th day of February 1993, ordered and declared by 
consent:— 

(1) That appeal No. 87 of 1993 has been instituted 
within the meaning of s.49(ll) of the Industrial 
Relations Act 1979 (as amended) ("the Act"). 

(2) That the applicant has a sufficient interest as 
required by s.49(ll) of Act and was therefore 
entitled to apply for the orders which appear 
hereunder. 

(3) That the order of the Commission in application 
No 257 of 1992 made on the 15 th day of January 
1993 be stayed wholly pending the hearing and 
determination of appeal No 87 of 1993 herein, or 
until further order. 

(4) That there be liberty to apply to either party on 
48 hours notice. 

(5) That this order take effect on and from the 
29th day of January 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia 
and 

City of Melville. 
No. AG 7 of 1993. 

COMMISSIONER R.N. GEORGE. 
5 March 1993. 

Order. 

Registration of an Enterprise Bargaining Industrial 
Agreement No. AG 7 of 1993. 

HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr M. Fitzgerald on behalf of the Respondent, and by 
consent the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled City of Melville 
(Mechanical Maintenance Workshop) Enterprise 
Agreement 1992 No. AG 7 of 1993, signed by me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This Industrial Enterprise Agreement, made in pursuance 
of the Western Australian Industrial Relations Act 1979 in 
accordance with the provisions of Section 41 of the said Act, 
entered into on the FIFTH day of JANUARY 1993, between 
the City of Melville of Almondbury Road, Ardross, Western 
Australia 6153 ("The City") of the one part and the Metals 
and Engineering Workers Union Western Australia Branch 
of 1111 Hay Street, West Perth, Western Australia 6005 
("The Union") of the other part, witnesseth that the parties 
hereto mutually covenant and agree the one with the other 
as follows: 

1.—Title. 
This Agreement shall be known as the City of Melville 

(Mechanical Maintenance Workshop) Enterprise Agree- 
ment 1992 No. AG 7 of 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Relationship to Award 
5. Term of Agreement 
6. Single Bargaining Unit 
7. Hours 
8. Meal Break 
9. Productivity Efficiency and Flexibility 

10. Postered Days Off 
11. Absence Through Sickness 
12. Increases 
13. Commitments 
14. Dispute Settlement Procedures 
15. Signatories 
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3.—Area and Scope. 
This agreement shall only apply to the parties bound and 

to employees of the City of Melville employed in the 
classifications set out in the Metal Trades (General) Award 
1966 No. 13 of 1965, as amended, in the Mechanical 
Maintenance Workshop of the Works Depot operated from 
time to time by the City of Melville. 

4.—Relationship to Award. 
This agreement shall be read wholly in conjunction with 

the Metal Trades (General) Award 1966 No. 13 of 1965 
("The Award") in respect of those employees covered by 
that award, provided that where there is any inconsistency 
this enterprise agreement shall prevail to the extent of that 
inconsistency. 

5.—Term of Agreement 
(1) This agreement shall operate from 26 February 1993 

and shall remain in force for a period of one calendar year. 
(2) Not later than one month prior to the expiration of this 

agreement the parties will confer to assess progress achieved 
and to discuss replacement of this agreement. 

(3) The parties to this agreement shall make application 
to the Commission for its cancellation so that it shall cease 
to operate on and from 25 February 1994. 

6.—Single Bargaining Unit. 
For the purposes of negotiating an enteiprise agreement 

in accordance with the Enterprise Bargaining Principles of 
the Western Australian Industrial Relations Commission, a 
single bargaining unit was established with a negotiating 
committee consisting of three management representatives 
and three employee representatives and negotiations were 
completed in December 1992. 

7.—Hours. 
The parties agree that rearranging the working hours in 

accordance with the following table is necessary for the 
effective implementation of this agreement and the achieve- 
ment of improved productivity, efficiency and flexibility. 
Sunday as required at overtime rates 
Monday 7:00am—3:30pm 
Tuesday 7:00am—3:30pm 
Wednesday 7:00am—3:30pm 
Thursday 7:00am—3:30pm 
Friday 7:00am—3:30pm 
Saturday as required at overtime rates 

8.—Meal Breaks. 
Employees, on any day, Monday to Friday, shall be 

allowed a meal break of 30 minutes duration to be 
commenced at a time determined by the City between 
11:30am and 2:30pm provided that in the case of an 
emergency the break may be taken at a different time by 
agreement between the City and the employee. 

9.—^Productivity, Efficiency and Flexibility. 
Measures implemented subject to this agreement, facili- 

tating productivity, efficiency and flexibility are as fol- 
lows:— 

(a) The introduction of rearranged working hours as 
set out in Clause 7.—Hours of this agreement and 
the introduction of a Postered Day Off system as 
per Clause 10.—Postered Days Off of this 
agreement. 

(b) Recognition by the parties that modification and 
redesign of various items of plant and equipment 
by the employees party to this agreement has 
contributed significantly to savings made by the 
City. 

(c) The parties to this agreement are committed to the 
ongoing development and implementation of 
processes and measures to improve productivity, 
efficiency and flexibility within the enterprise or 
part thereof covered by this agreement. 

(d) There are no lines of demarcation between the 
classifications covered by this agreement subject 
to normal skill, safety and legislative considera- 

10.—Rostered Days Off. 

Employees covered by this agreement are entitled to one 
rostered day off in every four weekly work cycle worked in 
accordance with hours laid down in Clause 8.—Hours of this 
agreement Rostered Days Off (RDO's) will be taken at a 
time mutually agreed between the employer and the 
employee and at such times as to ensure maximum 
productivity, efficiency and flexibility measures are 
achieved pursuant to this agreement. RDO's will be rostered 
in such a manner as will best achieve this aim and provide 
for the requirements of the enterprise. 

11.—Absence Through Sickness. 

An employee who is unable to attend or remain at the 
place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of subclause l(a)(ii) of Clause 24.—Absence 
Through Sickness of the Metal Trades (General) Award 
1966 No. 13 of 1965. 

12.—Increases. 

(1) The following increase is payable on the basis of 
implementation of real, measured improvements in produc- 
tivity and work practice changes and continued co-operation 
in the development of these improvements in productivity 
and work practice changes in accordance with the provisions 
of this agreement. 

(2) Subject to the provisions of subclause (1) above the 
following increase shall be payable in addition to the weekly 
wage rates set out in the Metal Trades (General) Award 1966 
No. 13 of 1965. 

(a) 5.0% of the base award rate applicable from time 
to time, including the supplementary payment, for 
the classification in which an employee is en- 
gaged. 

(b) This increase is payable as a flat weekly payment 
and shall be called the "Enterprise Agreement 
Allowance". 

(c) In the case of apprentices, the appropriate percent- 
ages in the Award shall be the basis for calculating 
the allowances payable. 

13.—Commitments. 

(1) This Enterprise Bargaining Agreement provides no 
further wage or salary increase for its life except when 
consistent with a State Wage Case Decision. 

(2) The agreement shall not operate to cause an employee 
to suffer a reduction in ordinary time earnings or departures 
from Commission Standards of Hours of Work, Annual 
Leave with pay or Long Service Leave with pay. 

(3) The parties undertake the terms of this agreement will 
not be used to progress or obtain similar agreements or 
benefits in any other enterprise. 

(4) The parties undertake that they will oppose any 
application by other parties to be joined to this Enterprise 
Bargaining Agreement. 

14.—Dispute Settlement Procedure. 

Any disputes arising out of the implementation and 
operation of this agreement shall be dealt with in accordance 
with the procedures set out in Clause 36.—Avoidance of 
Industrial Dispute in the Metal Trades (General) Award 
1966 No. 13 of 1965. 



15.—Signatories. 
Signed for and on behalf of the 

Metals and Engineering Workers' 
Union—Western Australia Branch 

J. SHARP-COLLETT, Secretary. 

COMMON SEAL OF THE UNION 

Signed for and on behalf of the 
City of Melville 

GARRY HUNT, Town Clerk. 

THE COMMON SEAL OF 
THE CITY OF MELVILLE 
was hereunto affixed 
in the presence of: 

M. JUNE BARTON, Mayor. 
COMMON SEAL OF THE CITY 

ETHNIC CHILDREN'S SERVICES INDUSTRIAL 
AWARD, 1993 

No. A10 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Ethnic Child Care Resource Unit Incorporated (ECCRU). 

No. A 10 of 1989. 

Ethnic Children's Services Industrial Award, 1993 
No. A 10 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1993. 

Award. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Ms L.J. Gleeson on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award. 

This Award shall take effect on and from the 30th day of 
June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the Ethnic Children's 

Services Industrial Award, 1993 No. A 10 of 1989. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Hours 
8. Work Outside Ordinary Hours 
9. Holidays 

10. Public Holidays 
11. Sick Leave 
12. Contract of Service 
13. Part-Time Employees 
14. Long Service Leave 

15. Payment of Salaries 
16. Salaries 
17. Short Leave 
18. District Allowance 
19. Parental Leave 
20. Fares and Travelling Allowance 
21. Right of Entry 
22. Notices 
23. Time and Wages Record 
24. Superannuation 
25. No Reduction 
26. Leave Reserved 

Appendix I—Schedule of Respondents 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all employees employed in the 

classification set out in Clause 16.—Salaries, of this Award. 

5.—Term. 
The term of this award shall be for a period of one year 

on and from the 30th day of June, 1993. 
6.—Definitions. 

(1) "Co-ordinator" means an employee responsible for 
the administration, co-ordination and development of the 
Ethnic Child Care Resource Unit. 

(2) "Community Information and Development Officer 
(CHX))" or "Children's Services Development and Re- 
source Officer" means an employee working with ethnic 
communities and children's services. 

(3) "Supervisor" means the person responsible for the 
administration, co-ordination and development of the 
Casual Ethnic Workers' Pool. 

(4) "Child Care (Ethnic Support) Worker" means a 
person employed from time to time in the Ethnic Childcare 
Resources Unit Pool of casual workers. 

(5) "Year of Experience" means experience which is 
appropriate to the position. Where there is a dispute as to 
whether the employee's previous experience shall count for 
determining the year of experience, it shall be determined 
by the Western Australian Industrial Relations Commission. 

(6) "Union" means the Federated Miscellaneous Work- 
ers' Union of Australia, W.A. Branch. 

(7) "Ethnic" where ever used in this award, shall be taken 
to mean people of non-English speaking backgrounds. 

7.—Hours. 
(1) The ordinary hours of work shall be 37.5 per week 

between the hours of 8.00am to 6.00pm Monday to Friday, 
inclusive. 

(2) Not less than 30 minutes nor more than one hour shall 
be allowed for an uninterrupted meal break. Such time shall 
not be counted as time worked. 

(3) By agreement between the employer. Union and 
employee, the hours referred to in subclause (1) of this 
clause may be worked in such a form as to allow an 
employee to work their hours in less than five days. 

8.—Overtime 
(1) For all time worked outside of the prescribed hours 

Monday to Friday, an employee shall be allowed 1.5 hours 
off duty without loss of pay for each hour worked. 

(2) For all time worked on a Saturday or a Sunday, an 
employee shall be allowed two hours off duty without loss 
of pay for each hour worked. 

(3) Provided that, unless mutually agreed otherwise, such 
time off shall be: 

(a) taken in an unbroken period according to each 
period worked outside of the prescribed hours; and 

(b) taken within three months from the time the extra 
hours are worked. 



(4) In the event that the employer has not allowed an 
employee to take the time off in lieu of time worked at the 
conclusion of the three month period referred to in subclause 
(3) of this clause, they shall be paid for that time at the rate 
accrued. 

(5) The provisions of this clause shall not apply to Child 
Care (Ethnic Support) Workers who shall be paid for all time 
worked on a Monday to Friday outside the hours 8.00am— 
5.00pm at the rate of time and one half and Saturday/Sunday 
at the rate of double time. 

9.—Holidays. 
(1) A period of four weeks' leave annually shall be 

allowed to an employee by his/her employer after a period 
of 12 months' continuous employment with that employer. 

(2) Prior to commencing leave an employee shall receive 
an annual leave loading of 17.5% of four weeks' wages at 
the rate of salary applicable at the time of payment. 

(3) (a) Except as provided in paragraph (b) of this 
subclause, if, after one month's continuous em- 
ployment, an employee lawfully terminates his/ 
her employment or his/her employment is termi- 
nated by the employer through no fault of the 
employee, the employee shall be paid 0.077 of a 
week's pay (at the rate prescribed by Clause 
16.—Salaries of this award) in respect of each 
completed week of continuous service for which 
annual leave has not already been taken, 

(b) An employee who is dismissed for misconduct 
which occurred after the completion of a 12 
monthly qualifying period, but before he/she has 
taken annual leave in respect of that qualifying 
period, shall, subject to Clause 12.—Contract of 
Service of this award, be given payment for the 
leave accrued but not taken. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, by consent between the employer and the 
employee, be taken in two portions, provided that no portion 
shall be less than one week. 

(5) Any time in respect of which an employee is absent 
from work except paid sick leave or unpaid sick leave up 
to three months, the first 26 weeks of any absence on 
workers' compensation, annual leave, long service leave or 
short leave, shall not count for the purpose of determining 
annual leave entitlements. 

(6) Leave shall be taken as soon as practicable after falling 
due and shall not accumulate except with the mutual consent 
of the employee and the employer, but in no case shall it 
accumulate for more than two years. 

(7) Before going on annual leave each employee shall be 
given at least four weeks' notice of the date leave is to be 
taken, unless the employee and the employer agree on a 
lesser period. 

(8) (a) An employee stationed North of 26° South 
Latitude shall be entitled to an additional week's 
paid leave for each completed year of service in 
that area and a single return air fare to Perth. 

(b) Provided that where an employee is provided with 
free travel to Perth due to the employee's spouse's 
employment, then such employee shall not be 
entitled to the air fare prescribed in paragraph (a) 
of this subclause. 

10.—Public Holidays. 
(1) Subject to the provisions of subclause (2) of this clause 

the following days or the days gazetted in lieu thereof shall 
be observed as public holidays without deduction of pay, 
namely: 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 

(2) (a) provided that an employee who observes days of 
cultural and a religious significance not prescribed 
in subclause (1) of this clause shall be entitled to 
up to three alternative public holidays per year, 

without deduction of pay in lieu of namely 
Christmas Day, Good Friday and Easter Monday. 

(b) where any employee seeks to observe such days 
as public holidays in accordance with paragraph 
(a) he/she shall provide the employer with notice 
of at least three weeks. 

(c) the rate of pay an employee will receive for such 
public holidays is in accordance with subclause 
(4) of this clause and all other provisions of this 
clause shall apply. 

(3) When any of the days observed as a holiday in this 
clause fall during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days as the case may be after completion of that annual 
leave. 

(4) An employee who is required to work on the day 
observed as a holiday as prescribed in this clause in his/her 
normal hours of duty shall be paid for the time worked at 
the rate of double time and one half or if the employer 
agrees, be paid for the time worked at the rate of time and 
one half and in addition be allowed to observe the holiday 
on a day mutually acceptable to the employer and the 
employee. 

(5) Where— 
(a) a day is proclaimed as a public holiday or a public 

half holiday under Section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

11.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for non 

attendance on the ground of personal ill health or 
injury for l/6th of a week's pay for each 
completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of the inability 
to attend for work, the nature of his/her illness or injury and 
the estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances, shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) An employee shall be entitled to the benefit of this 
clause on production of proof to the satisfaction of the 
employer or his/her representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of 
residence or in hospital as a result of personal ill 
health or injury for a period of seven consecutive 
days or more and the employee produces a 
certificate from a registered medical practitioner 
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that he/she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause of 
an inability to attend for work on the working day 
next following the employee's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time of 
procedure on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid in accor- 
dance with the provisions of Clause 9.—Holidays 
of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 9.—Holidays of this 
award shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose illness or injury is the result of the 
employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

12.—Contract of Service. 
(1) The contract of service of each employee shall be a 

fortnightly contract terminable by two weeks' notice on 
either side. In the event of the employer and an employee 
not giving the required notice, two weeks' wages shall either 
be paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall not 
inhibit the right of the employer to dismiss an employee for 
misconduct, in which case salaty shall be paid up to the 
point of dismissal. 

(3) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award, provided that such duties are not 
designed to promote deskilling. 

13.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award 

employees may be regularly employed to work less hours 
than are prescribed in Clause 7.—Hours of this award. 

(2) A part-time employee shall receive payment for sick 
leave, long service leave, annual leave and short leave on 
a pro-rata basis in the proportion which his/her hours of 
work bear to the hours fixed by Clause 7.—Hours of this 
award. 

(3) Child Care (Ethnic Support) Workers and part-time 
employees shall be engaged for a period of not less than 
three hours duration on any day. 

14.—Long Service Leave. 
The conditions governing the granting of Long Service 

Leave to government wages employees generally shall 
apply to employees covered by this award. 

15.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly by cash, cheque or 

direct bank transfer at the option of the employer. Where an 
employee's services have been terminated in accordance 

with this award, payment of all salary due shall be made at 
the time the employee ceases employment, or no later than 
within two working days of the employee ceasing employ- 
ment. 

(2) No deduction shall be made from an employee's salary 
unless such deduction is authorised by the employee in 
writing. 

16.—Salaries. 
(1) The minimum salary payable to employees covered 

by this award shall be: 
Grade $ Weekly Salary 

1 509.40 
2 532.30 
3 555.30 
4 578.20 
5 601.10 
6 624.00 
7 647.00 
8 669.90 
9 692.80 

(2) The salaries prescribed in this clause shall apply as 
follows: 

(a) a Community Information and Development Offi- 
cer (CIDO) or a Children's Services Development 
and Resource Officer shall be paid at no less than 
the rate prescribed for Grade 1. 

(b) A Supervisor shall be paid at no less than the rate 
prescribed for Grade 3. 

(c) A Co-ordinator shall be paid at no less than the 
rate prescribed for Grade 5. 

(3) (a) For transition of existing employees onto the new 
grading structure contained in subclause (1) the 
interim rates contained in paragraph (d) of this 
subclause shall apply from the operative date of 
the award. 

(b) The interim rates shall apply until such time as the 
anniversary date of employment of the employee 
provides for an increase in accordance with 
subclause (5) of this clause. 

(c) From the anniversary date of employment the 
employee shall move onto the next highest salary 
point contained in the grading structure in sub- 
clause (1) of this clause. 

(d) The interim rates of pay shall be: 
Interim Rates 

Classification 5 
CIDO or Children's Services 

Development & Resources 
Officer 

Supervision 
Co-ordinator 

Weekly Salary 
561.35 

581.55 
639.90 

(e) At the conclusion of the transition process this 
subclause shall cease to exist. 

(4) The employee and employer shall be at liberty to 
negotiate and set a higher grade of salary, bearing in mind 
the duties and responsibilities or previous experience of the 
employee. Any agreement to select a higher rate shall be 
reduced to writing and shall entitle that employee whilst 
employed at the service to the agreed salary level as if this 
agreement had expressly provided such an entitlement. Any 
such agreement may be rescinded only by mutual consent. 

(5) Progression along the salary grades shall be by annual 
increment, subject to the employee meeting satisfactory 
performance criteria as agreed in writing between the 
employer and the union, with such progression being from 
the employee's anniversary date of appointment, to a 
maximum of four grades. 

(6) A casual employee shall be paid 20% over the rates 
specified herein for his/her class of work. 



(7) Child Care (Ethnic Support) Worker shall be paid as 
follows: 

Per Week 
1st year of experience 416.25 
2nd year of experience 434.30 
3rd year of experience and thereafter 456.00 

(These rates are inclusive of the 20%) 

17.—Short Leave. 
(1) The employer may, upon sufficient cause being 

shown, grant an employee leave of absence without loss of 
pay not exceeding two consecutive working days, but any 
leave of absence granted under the provisions of this 
subclause shall not exceed, in the aggregate, three working 
days in any one calendar year. 

(2) For the purposes of attending approved in-service 
training in any year without loss of pay an employee may 
apply to the employer to attend the equivalent of at least 
three days in any year. 

(3) An employee shall be entitled to paid training leave 
to a maximum of 15 hours per year to attend training 
courses, deemed by the employer and the union to be 
relevant to their work provided that where such leave is not 
used in one year it shall accrue and be available in any 
subsequent year. 

(4) An employer may grant an employee leave without 
pay in the following circumstances:— 

(a) where an employee applies to the employer for a 
limited period of leave in special circumstances 
and relief is available so long as such leave in 
excess of one month is arranged three months in 
advance. 

(b) where an employee applies to an employer for 
such leave for child rearing purposes. 

(c) where an employee requests longer study leave of 
up to 12 months provided that where practicable 
application for such leave is made three months 
in advance. 

18.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (6) of this clause. 
District: 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 

Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of die partial depen- 
dant. 

(6) The weekly rate of District Allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

Column I Column 11 Column HI Column FV 
District Standard Rate Exceptions to Rate 

> per week 
43.50 
35.60 

Exceptions to 
Standard Rate 

Town or place 
Nil 
Fitzroy Crossing 
Halls Creek 
Timer River Camp 
Nullagine 
Liveringa 

(Camballin) 
Maible Bar 
Wittenoom 

Port Hedland 
Warburton Mission 
Carnarvon 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil 

>per week 
Nil 

47.90 
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(Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown). 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after June 30, 1992. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rate shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

73 W.A.I.G. 

19.—Parental Leave. 
Subject to the terms of this clause employees are entitled 

to maternity, paternity and adoption leave and to work 
part-time in connection with the birth or adoption of a child. 

(A) Maternity Leave. 
Nature of Leave. 

(1) Maternity leave is unpaid leave. 

Definitions. 
(2) For the purposes of this subclause: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in subclause (B) whether prescribed 
in an award or otherwise. 

(c) "Child" means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto spouse. 
(e) "Continuous service" means service under an 

unbroken contract or employment and includes: 
(i) any period of leave taken in accordance with 

this subclause; 
(ii) any period of leave or absence authorised by 

the employer or by the award. 

Eligibility for Maternity Leave. 
(3) An employee who becomes pregnant, upon production 

to her employer of the certificate required by paragraph (4) 
hereof, shall be entitled to a period of up to 52 weeks 
maternity leave provided that such leave shall not extend 
beyond the child's first birthday. This entitlement shall be 
reduced by any period of paternity leave taken by the 
employee's spouse and apart from paternity leave of up to 
one week at the time of confinement shall not be taken 
concurrently with paternity leave. 

Subject to paragraphs (6) and (9) hereof the period of 
maternity leave shall be unbroken and shall, immediately 
following confinement, include a period of six weeks 
compulsory leave. 

The employee must have had at least 12 months 
continuous service with that employer immediately preced- 
ing the date upon which she proceeds upon such leave. 

Certification. 
(4) When applying for maternity leave the employee must 

produce to her employer a certificate from a registered 
medical practitioner stating that she is pregnant and the 
expected date of confinement. 

The employee must also produce to her employer a 
statutory declaration stating particulars of any period of 
paternity leave sought or taken by her spouse and that for 
the period of maternity leave she will not engage in any 
conduct inconsistent with her contract of employment. 

Notice Requirements. 
(5) (a) An employee shall, not less than ten weeks prior 

to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(b) An employee shall give not less than four weeks 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken. 

(c) An employer by not less than 14 days notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 



Transfer to a Safe Job. 
(6) Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
to make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a registered 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
hereof. 

Variation of Period of Maternity Leave. 
(7) (a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of maternity leave may be length- 
ened once only by the employee giving not 
less than 14 days notice in writing stating the 
period by which the leave is to be lengthened: 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice in 
writing stating the period by which the leave is to 
be shortened. 

Cancellation of Maternity Leave. 
(8) (a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

Special Maternity Leave and Sick Leave. 
(9) (a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled 
in lieu of or in addition to special maternity 
leave, to such paid sick leave as to which she 
is then entitled and which a registered 
medical practitioner certifies as necessary 
before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a registered 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed the period to which the employee 
is entitled under subclause (3) hereof. 

(c) For the purpose of subclauses (10), (11) and (12) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 

subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (6) 
hereof, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

Maternity Leave and Other Leave Entitlements. 
(10) (a) Provided the aggregate of any leave, including 

leave taken under this subclause, does not exceed 
the period to which the employee is entitled under 
subclause (3) hereof, an employee may, in lieu of 
or in conjunction with maternity leave, take any 
annual leave or long service leave or any part 
thereof to which she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 

Effect of Maternity Leave on Employment. 
(11) Subject to this subclause, notwithstanding any award 

or other provision to the contrary, absence on maternity 
leave shall not break the continuity of service of an 
employee but shall not be taken into account in calculating 
the period of service for any purpose of any relevant award 
or agreement. 

Termination of Employment. 
(12) (a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

Return to Work After Maternity Leave. 
(13) (a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (6) hereof, to the position 
which she held immediately before such transfer 
or in relation to an employee who has worked 
part-time during the pregnancy the position she 
held immediately before commencing such part- 
time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

Replacement Employees. 
(14) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
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rights under this subclause, the employer shall 
inform that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(B) Paternity Leave. 
Nature of Leave. 

(1) Paternity leave is unpaid leave. 

Definitions. 
(2) For the purpose of this subclause: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part (A) of this clause (and 
includes special maternity leave) whether pre- 
scribed in an award or otherwise. 

(c) "Child" means a child of the employee's spouse 
under the age of one year. 

(d) "Spouse" includes a de facto spouse. 
(e) "Primary care-giver" means a person who as- 

sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this subclause; 

(ii) any period of leave of absence authorised by 
the employer or by the award. 

Eligibility for Paternity Leave. 
(3) A male employee, upon production to his employer 

of the certificate required by subclause (4), shall be entitled 
to one or two periods of paternity leave, the total of which 
shall not exceed 52 weeks, in the following circumstances: 

(a) an unbroken period of up to one week at the time 
of confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks in 
order to be the primary care-giver of a child 
provided that such leave shall not extend beyond 
the child's first birthday. This entitlement shall be 
reduced by any period of maternity leave taken by 
the employee's spouse and shall not be taken 
concurrently with that maternity leave. 

The employee must have had at least 12 months continuous 
service with that employer immediately preceding the date 
upon which he proceeds upon either period of leave. 

Certification. 
(4) (a) When applying for paternity leave the employee 

must produce to his employer a certificate from 
a registered medical practitioner which names his 
spouse, states that she is pregnant and the 
expected date of confinement or states the date on 
which the birth took place. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, the employee must also 
produce a statutory declaration stating: 

(i) he is seeking that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

Notice Requirements. 
(5) (a) The employee shall, not less than ten weeks prior 

to each proposed period of leave, give the 
employer notice in writing stating the dates on 
which he proposes to start and finish the period or 

periods of leave and produce the certification 
required in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
subclause as a consequence of failure to give the 
notice required in paragraph (a) hereof if such 
failure is due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his em- 
ployer of any change in the information provided 
pursuant to subclause (4) hereof. 
Variation of Period of Paternity Leave. 

(6) (a) Provided the maximum period of paternity leave 
does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of paternity leave provided by 
paragraph (3)(b) may be lengthened once 
only by the employee giving not less than 14 
days notice in writing stating the period by 
which the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of paternity leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days notice in writing stating the 
period by which the leave is to be shortened. 

Cancellation of Paternity Leave. 
(7) Paternity leave, applied for under paragraph (3)(b) 

hereof but not commenced, shall be cancelled when the 
pregnancy of the employee's spouse terminates other than 
by the birth of a living child. 

Paternity Leave and Other Leave Entitlements. 
(8) (a) Provided the aggregate of any leave, including 

leave taken under this subclause, does not exceed 
the period to which the employee is entitled under 
subclause (3) hereof, an employee may, in lieu of 
or in conjunction with paternity leave, take any 
annual leave or long service leave or any part 
thereof to which he is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
his absence on paternity leave. 

Effect of Paternity Leave on Employment. 
(9) Subject to this subclause, notwithstanding any award 

or other provision to the contrary absence on paternity leave 
shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

Termination of Employment. 
(10) (a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this award, 

(b) An employer shall not terminate the employment 
of an employee on the ground of his absence on 
paternity leave, but otherwise the rights of an 
employer in relation to termination of employ- 
ment are not hereby affected. 

Return to Work After Paternity Leave. 
(11) (a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of paternity leave 
provided by paragraph (3)(b) hereof, 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which he held immediately before 
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proceeding on paternity leave, or in relation to an 
employee who has worked part-time under this 
clause to the position he held immediately before 
commencing such part-time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, he 
shall be entitled to a position as nearly comparable 
in status and pay to that of his former position. 

Replacement Employees. 
(12) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on paternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his 
rights under this subclause, the employer shall 
inform that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(C) Adoption Leave. 
Nature of Leave. 

(1) Adoption leave is unpaid leave. 
Definitions. 

(2) For the purposes of this subclause: 
(a) "Employee" includes a part-time employee but 

not an employee engaged upon casual or seasonal 
work. 

(b) "Child" means a person under the age of five 
years who has not previously lived continuously 
with the employee concerned for a period of six 
months, or who is not a child or step-child of the 
employee or of the spouse of the employee, and 
is placed with the employee for the purposes of 
adoption. 

(c) "Relative adoption" occurs where a child, as 
defined, is adoption by a parent, a spouse of a 
parent or other relative being a grandparent, 
brother, sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an 

unbroken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this subclause; 
(ii) any period of leave or absence authorised by 

the employer or by the award. 

Eligibility. 
(3) An employee, upon production to the employer of the 

documentation required by subclause (4) hereof shall be 
entitled to one or two periods of adoption leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances: 

(a) an unbroken period of up to three weeks at the 
time of the placement of the child; 

(b) an unbroken period of up to 52 weeks from the 
time of its placement in order to be the primary 
care-giver of the child. This entitlement shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the employee's 
spouse; 

such leave shall not extend beyond one year after the 
placement of the child and shall not be taken concurrently 
with adoption leave taken by the employee's spouse. 

The employee must have had at least 12 months 
continuous service with that employer immediately preced- 
ing the date upon which he or she proceeds upon such leave 
in either case. 

Certification. 
(4) Before taking adoption leave the employee must 

produce to the employer: 
(a) (i) A statement from an adoption agency or 

other appropriate body of the presumed date 
of placement of the child with the employee 
for adoption purposes; or 

(ii) A statement from the appropriate govern- 
ment authority confirming that the employee 
is to have custody of the child pending 
application for an adoption order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating: 

(i) the employee is seeking adoption leave to 
become the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; 
and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his or her contract of employment. 

Notice Requirements. 
(5) (a) Upon receiving notice of approval for adoption 

purposes, an employee shall notify the employer 
of such approval and within two months of such 
approval shall further notify the employer of the 
period or periods of adoption leave the employee 
proposes to take. In the Case of a relative adoption 
the employee shall notify as aforesaid upon 
deciding to take a child into custody pending an 
application for an adoption order. 

(b) An employee who commences employment with 
an employer after the date of approval for adoption 
purposes shall notify the employer thereof upon 
commencing employment and of the period or 
periods of adoption leave which the employee 
proposes to take. Provided that such employee 
shall not be entitled to adoption leave unless the 
employee has not less than 12 months continuous 
service with that employer immediately preceding 
the date upon which he or she proceeds upon such 
leave. 

(c) An employee shall, as soon as the employee is 
aware of the presumed date of placement of a child 
for adoption purposes but no later than 14 days 
before such placement, give notice in writing to 
the employer of such date, and of the date of the 
commencement of any period of leave to be taken 
under paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the proposed 
date of commencing any leave to be taken under 
paragraph (3)(b) hereof give notice in writing to 
the employer of the date of commencing leave and 
the period of leave to be taken. 

(e) An employee shall not be in breach of this 
subclause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure is 
occasioned by the requirement of an adoption 
agency to accept earlier or later placement of a 
child, the death of the spouse or other compelling 
circumstances. 
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Variation of Period of Adoption Leave. 
(6) (a) Provided the maximum period of adoption leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of leave taken under paragraph 
(3)(b) hereof may be lengthened once only by 
the employee giving not less than 14 days 
notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of adoption leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days notice in writing stating the 
period by which the leave is to be shortened. 

Cancellation of Adoption Leave. 
(7) (a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption leave 
does not proceed or continue, the employee shall 
notify the employer forthwith and the employer 
shall nominate a time not exceeding four weeks 
from receipt of notification for the employee's 
resumption of work. 

Special Leave. 
(8) The employer shall grant to any employee who is 

seeking to adopt a child, such unpaid leave not exceeding 
two days, as is required by the employee to attend any 
compulsory interviews or examinations as are necessary as 
part of the adoption procedure. Where paid leave is available 
to the employee the employer may require the employee to 
take such leave in lieu of special leave. 

Adoption Leave and Other Entitlements. 
(9) (a) Provided the aggregate of any leave, including 

adoption leave taken under this subclause, does 
not exceed the period to which the employee is 
entitled under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with adoption 
leave, take any annual leave or long service leave 
or any part thereof to which he or she is entitled, 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during the employee's absence on adoption leave. 

Effect of Adoption Leave on Employment. 
(10) Subject to this subclause, notwithstanding any award 

or other provision to the contrary, absence on adoption leave 
shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

Termination of Employment. 
(11) (a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this award, 

(b) An employer shall not terminate the employment 
of an employee on the ground of the employee's 
application to adopt a child or absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

Return to Work After Adoption Leave. 
(12) (a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer not less than four weeks prior to the 
expiration of the period of adoption leave pro- 
vided by paragraph (3)(b) hereof, 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the position 

held immediately before proceeding on such leave 
or in relation to an employee who has worked 
part-time under this clause the position held 
immediately before commencing such part-time 
work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, the 
employee shall be entitled to a position as nearly 
comparable in status and pay to that of the 
employee's former position. 

Replacement Employees. 
(13) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising rights 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(D) Part-Time Work. 
Definitions. 

(1) For the purposes of this subclause: 
(a) "Male employee" means an employed male who 

is caring for a child bom of his spouse or a child 
placed with the employee for adoption purposes. 

(b) "Female employee" means an employed female 
who is pregnant or is caring for a child she has 
borne or a child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a 

female or male employee immediately before 
proceeding on leave or part-time employment 
under this subclause whichever first occurs or, if 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which he or she is 
capable of performing, a position as nearly 
comparable in status and pay to that of the position 
first mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this subclause; 

(ii) any period of leave or absence authorised by 
the employer or by the award. 

Entitlement. 
(2) With the agreement of the employer: 

(a) A male employee may work part-time in one or 
more periods at any time from the date of birth of 
the child until its second birthday or, in relation 
to adoption, from the date of placement of the 
child until the second anniversary of the place- 
ment. 

(b) A female employee may work part-time in one or 
more periods while she is pregnant where part- 
time employment is, because of the pregnancy, 
necessary or desirable. 

(c) A female employee may work part-time in one or 
more periods at any time from the seventh week 
after the date of birth of the child until its second 
birthday. 
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(d) A female employee may work part-time in one or 
more periods at any time from the date of the 
placement of the child until the second anni- 
versary of that date. 

Return to Former Position. 
(3) (a) An employee who has had at least 12 months 

continuous service with an employer immediately 
before commencing part-time employment after 
the birth or placement of a child has, at the 
expiration of the period of such part-time employ- 
ment or the first period, if there is more than one, 
the right to return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent the 
employer from permitting the employee to return 
to his or her former position after a second or 
subsequent period of part-time employment. 

Pro Rata Entitlements. 
(4) Subject to the provisions of this subclause and the 

matters agreed to in accordance with subclause (5) hereof, 
part-time employment shall be in accordance with the 
provisions of this award which shall apply pro rata. 

Part-Time Work Agreement. 
(5) (a) Before commencing a period of part-time employ- 

ment under this subclause the employee and the 
employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the em- 

ployee, the days upon which they will be 
worked and commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part-time employment. 
(b) The terms of this agreement may be varied by 

consent. 
(c) The terms of this agreement or any variation to it 

shall be reduced to writing and retained by the 
employer. A copy of the agreement and any 
variation to it shall be provided to the employee 
by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

Termination of Employment. 
(6) The employment of a part-time employee under this 

clause, may be terminated in accordance with the provisions 
of this award but may not be terminated by the employer 
because the employee has exercised or proposes to exercise 
any rights arising under this clause or has enjoyed or 
proposes to enjoy any benefits arising under this clause. 

Overtime. 
(7) An employer may request, but not require, an 

employee working part-time under this clause to work 
overtime. 

Nature of Part-Time Work. 
(8) Tie work to be performed part-time need not be the 

work performed by the employee in his or her former 
position but shall be work otherwise performed under this 
award. 

Inconsistent Award Provisions. 
(9) An employee may work part-time under this clause 

notwithstanding any other provision of this award which 
limits or restricts the circumstances in which part-time 
employment may be worked or the terms upon which it may 
be worked including provisions: 

(a) limiting the number of employees who may work 
part-time; 

(b) establishing quotas as to the ratio of part-time to 
full-time employees; 

(c) prescribing a minimum or maximum number of 
hours a part-time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by a union; 

and such provisions do not apply to part-time work under 
this clause. 

Replacement Employees. 
(10) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee working 
part-time under this subclause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, subclauses 
(4), (5), (6) and (9) of Part D of this clause apply 
to the part-time employment of a replacement 
employee. 

(c) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform the person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the purposes 
of paragraph (l)(e) hereof. 

20.—Fares and Travelling Allowance. 
(1) Where an employee is required during his/her normal 

working hours, by the employer, to work outside his/her 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) hereof. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of 
his/her duties he/she shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything con- 
tained in this subclause the employer and the 
employee may make any other arrangement as to 
car allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the first day of July and end on the 
thirtieth day of June next following. 

Rates of hire for use of employee's own vehicle on 
employer's business. 

Schedule 1—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 

2600 cc 
1600 cc 

-2600 cc 
1600 cc 

& Under 
Metropolitan Area: 49.4 43.5 37.9 
South West Land Division: 50.5 44.6 38.9 
North of 23.5" South 

Latitude: 56.2 50.0 43.5 
Rest of State: 52.2 46.0 40.0 

Schedule 2—Motor Cycles. 
Distanced Travelled During a ^ate 

Year on Official Business c/km 
All Areas of State: 17.1 
Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

(3) The allowances prescribed in this clause shall be 
variKl upon application by the Union in accordance with any 
movement in the allowances in the Public Service Motor 
Vehicle Allowance Award, 1976. 

(4) A casual worker shall be paid an additional hour's pay, 
at their casual rate, to cover costs associated with travelling 
to and from the place where they are required to work. 
Provided further that subclauses (1), (2) and (3) of this 
clause shall have no application to casual workers. 
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21.—Right of Entry. 
The Union Secretary or his/her nominee, shall be entitled 

to interview employees covered by this award on the 
employer's premises at reasonable times. 

22.—Notices. 
If the Union so requests a copy of this award shall be 

posted on a board of reasonable size in a place where it may 
be conveniently and readily seen by every employee 
concerned. The Union Secretary may also post thereon such 
other notices relating to union matters as are reasonable. 

23.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars: 
(a) the name and address and date of commencement 

of each employee; 
(b) the nature of his/her work; 
(c) the hours worked on each day and each week; 
(d) the wages paid each week; 
(e) the time off in lieu of payment for overtime and 

weekend work, and the date to which that time off 
relates. 

Any system of automatic recording by machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The said record shall be signed by the employee. 
(3) (a) The record shall be open to inspection by a duly 

accredited representative of the Union at the office 
of the employer during usual business hours. 

(b) If the record is not available when the representa- 
tive calls, it shall be made available within 24 
hours, or a copy, duly certified as a correct copy, 
shall be forwarded to the office of the Union 
within 24 hours. 

24.—Superannuation. 
(1) In this clause: 

"The Fund" means Westscheme; 
"Ordinary time earnings" means the salary, wages 

or other remuneration periodically received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties in the case 
of the employee being a shift worker, payments which 
are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work PROVIDED That "ordinary 
time earnings" shall not include any payment which 
is of a similar nature to or is paid for the same reasons 
as, or is paid in lieu of payments for overtime, disability 
payments, vehicle allowances, fares or travelling time 
allowances (including payments made for travelling 
related to distant work), commission or bonus; 

"Eligible employee" means a full-time, part-time or 
casual employee for whom 3% of ordinary time 
earnings is greater than $3.00 in the case of part-time 
and casual employees, and greater than $4.00 in the 
case of full-time employees. 

(2) The employer shall make fortnightly superannuation 
contributions to the Fund for and on behalf of eligible 
employees, and such contributions shall be not less than 3% 
of the employee's ordinary time earnings. 

(3) The provisions of this clause shall not apply to the 
employees of Local Government Authorities. 

25.—No Reduction. 
Nothing contained in this award shall entitle an employer 

to reduce the salary or conditions of employment of any 
employee who at the date of this award is receiving higher 
than the minimum prescribed. 

73 W.A.I.G. 

26.—Leave Reserved. 
Leave is reserved to the Union to apply to make 

application to amend this award with respect to country 
housing, portability of long service leave, higher duties 
allowance, district allowance and fares, travelling allowance 
and superannuation. 

Appendix I—Schedule of Respondents. 
Ethnic Child Care Resources Unit Inc. 

245 Churchill Avenue, 
Subiaco WA 6008 

GOLDCORP/GOLD CORPORATION SALARIED 
ALLOWANCE AND CONDITIONS AWARD 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Goldcorp and Gold Corporation Australia. 
No. A 13 of 1991. 

COMMISSIONER G.L. FIELDING. 
16 February 1993. 

Order. 
HAVING heard Mr R. Lubout on behalf of The Civil 
Service Association, Miss L. Field on behalf of the Hon. 
Minister for Productivity and Labour Relations, Mr D.M. 
Jones on behalf of the Chamber of Commerce and Industry 
of Western Australia and Mr G. Talbot on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That leave be and is hereby granted for the 
application to be discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

JAMES HARDIE BUILDING BOARDS— 
WELSHPOOL ENTERPRISE AGREEMENT 1992 

No. AG 13 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others 

and 
James Hardie & Co Pty Ltd. 

No. AG 13 of 1992. 
James Hardie Building Boards—Welshpool 

Enterprise Agreement 1992 
COMMISSIONER A.R. BEECH. 

3 March 1993. 
Order. 

HAVING heard Mr T. Kucera, Ms M. Tome, Mr N. 
Hodgson, Mr G. Sturman on behalf of the Applicants and 
Mr J. Uphill on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the James Hardie Building Boards—Welshpool 
Enterprise Agreement 1992 as set out in the Schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect from the beginning of the first 
pay period commencing on or after the 18 th day of 
February 1993. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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Schedule. 

1.—Title. 
This Agreement shall be referred to as the James Hardie 

Building Boards—Welshpool Enterprise Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
8. Benchmarks—Productivity Measures 
9. Boiler Attendants 

10. Wages 
11. No Reduction 
12. Renewal of Agreement 

Schedule "A"—Rates of Pay. 

3.—Area and Scope. 
This Agreement shall apply at the establishment of James 

Hardie & Coy Pty Limited, Rutland Avenue, Welshpool 
W.A. in respect of all employees who are engaged in any 
of the occupations, industries or callings specified in the— 

• Metal Trades (General) Award 1966—Part I. 
• Fibre Cement Workers Award No. 23 of 1960. 
• Engine Drivers' (General) Award. 
• Building Trades Award 1968. 

4.—Parties Bound. 
(1) James Hardie & Coy Pty Limited, Rutland Avenue, 

Welshpool. 
(2) All employees engaged in any of the occupations or 

callings specified in Clause 3 hereof. 
(3) The organisations of employees listed below and 

members thereof respectively:— 
• Australian Electrical, Electronics, Foundry and En- 

gineering Union, (Western Australian Branch). 
• The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
• The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

• Metals and Engineering Workers' Union—Western 
Australia. 

(4) The parties to this Agreement expressly accept that 
they are bound by the terms of this Agreement throughout 
its duration and that they will oppose any applications by 
other parties to be joined to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate for 12 months from the date 

of ratification by the Western Australian Industrial Relations 
Commission. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Awards referred to in subclause (3) 
hereof. In the event of any inconsistency, this Agreement 
shall take precedence. 

7.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Objectives: 
(a) It is our objective to develop a company with a 

workforce which is more flexible, efficient and 
committed to achieving real sustainable produc- 
tivity improvements. In so doing, we will improve 
the competitive advantage of our company in 
areas of quality, price and customer service in 
domestic and overseas markets. 

(b) Through participation, teamwork, trust and a 
common shared vision of the future, we will strive 
to continuously improve everything that we do, 
utilising the Total Quality Management Philoso- 
phy. 

(2) Key Areas of Improvement: 

(a) Introduction of the Total Quality Management 
Philosophy of Continuous Improvement in all we 
do is a critical component of this Agreement. 

(b) The workforce commit themselves to implement- 
ing the T.Q.M. programme and to actively 
participate with T.Q.M. teams in working on 
specific areas such as waste, machine downtime, 
rejects, energy usage, customer service etc. 

(3) Consultative Committee: 

A Consultative Committee comprising company and 
employee representatives has now been established to 
discuss ideas and suggestions for improvements in 
productivity and efficiency and to improve communi- 
cations between groups on site. All parties to this 
Agreement have assisted in the establishment of this 
Committee and agree to work together to ensure its 
development. 

(4) Negotiating Committee: 

A Negotiating Committee comprised of two man- 
agement and four employee representatives, plus any 
other person by invitation from any member of the 
Committee, has been established to oversee, negotiate 
and resolve matters relating to the implementation of 
this Agreement and any other matter as seen fit. 

(5) Multi Union Site Conditions: 

(a) The parties believe that the establishment of 
multi-union site conditions would assist the 
development of a common objective and team 
spirit and reduce unnecessary differences between 
work groups. In this regard the Negotiating 
Committee will examine issues related to devel- 
oping common conditions. The objective is to 
develop site conditions to a "draft document" 
stage prior to the expiration of this Agreement 
with the view of including it in the next Enterprise 
Bargaining Agreement and all parties commit 
themselves to co-operating towards this end. 

(b) In keeping with A.C.T.U. objectives, the unions 
will work towards rationalising the number of 
unions representing employees on site; however 
this can only be achieved over a period of time 
through consultation between the respective un- 
ions. 

(6) Demarcation/Flexibility: 

(a) All parties to this Agreement commit themselves 
to a process of developing a workplace where all 
employees can exercise a much broader range of 
skills based on a training programme incorporat- 
ing both vertical and cross-skilling. 

(b) It is also recognised the breaking down of 
demarcations and increased flexibility of the 
workforce will be achieved through consultations 
where the relevant issues will be examined. 

(c) In this regard employees agree to carry out a much 
broader range of duties using their skill and 
competence to the fullest extent Such duties shall 
be as agreed by the Negotiating Committee and, 
where necessary, the Training Committee and the 
company, subject to employees being fully trained 
and the duties safe, legal and within their skill and 
competence to perform. For example, discussions 
and consultations will occur to examine which 
additional minor maintenance tasks on the ma- 
chine could be handled by production operators. 
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(7) Training and Development: 
(a) A training programme, commensurate with the 

needs of the enterprise and career development of 
employees, shall be developed through the Train- 
ing Committee to ensure current and future skill 
needs of the enterprise. 

(b) Objectives of the training programme will be to— 
(i) develop a more skilled and flexible 

workforce; 
(ii) provide employees with career opportunities 

through appropriate training; 
(iii) remove barriers to the utilisation of skills 

acquired. 
(c) The Training Committee will develop and main- 

tain the training programme and advise the 
company on training issues, including the ongoing 
effectiveness of such training. 

(d) An enterprise skills audit and a needs analysis will 
be conducted progressively throughout the enter- 
prise to determine the overall skill requirement. 

(8) Maintenance Tfeams: 
(a) The assist with T.Q.M., improve efficiency and 

productivity and to develop a Preventative Main- 
tenance System, maintenance teams have been 
established. 

(b) A team will comprise the Shift Fitter and Shift 
Electrician who will spend up to two hours per 
shift involved in improvement related activities— 
e.g. 
Afternoon Shift—Fitter/Electrician at No. 4 M/C. 
Night Shift—Fitter/Electrician at No. 3 M/C. 
These hours will be available subject to normal 
duties—e.g. completion of scheduled work or 
breakdowns. 

(c) Maintenance employees will continue to perform 
maintenance related duties, not production opera- 
tor duties. 

(d) If attendance for two hours on the machines 
produces increased productivity and efficiency, 
more hours of work on machines may eventuate 
from further consultation and/or negotiation be- 
tween the relevant parties to this Agreement. 

8.—Benchmarks—Productivity Measures. 
(1) Benchmarks are indicators of our productivity and 

efficiency in a number of areas. Our strategy is to match and 
surpass performance levels achieved by international leaders 
in the manufacture of building products. We need to be able 
to see how we are going and whether or not there is 
improvement in our performance. 

(2) It is expected that positive trends will be evident from 
the date of implementation of measures taken. The 
following Benchmarks are typical of, but not limited to, 
what is expected. 

(a) Production Efficiency: 
This should show a gradual improvement with a 
target of 3% improvement by December 1993. 

(b) Run Efficiency: 
These should show a gradual improvement, with 
target increases of 3% to 5% by December 1993. 

(c) Process Efficiency: 
These should show a gradual improvement, with 
target increases of 5% by December 1993. 

(d) Product Quality: 
(i) The level of final rejects across the range of 

products to decrease by a target of 25% by 
December 1993. 

(ii) The level of initial rejects to also show a 
target reduction of 25% by December 1993. 

(iii) The number of customer complaints result- 
ing from poor quality products entering the 

market place should show a gradual reduc- 
tion of 20% being achieved by December 
1993. 

(e) Delivery Service: 
(i) The delivery yard turn-around time to show 

a gradual improvement, with a target reduc- 
tion of 20% being achieved by December 
1993. 

(ii) The level of customer complaints relating to 
unsatisfactory turn-around time, loading 
damage, incorrect quantity or incorrect prod- 
uct being loaded should show a gradual 
improvement. 

(f) Machine Downtime: 
The level of electrical and mechanical stoppages 
to show a gradual improvement. 

(g) Absenteeism: 
The level of absenteeism to show an improvement 
from the present level of an average of five days 
per employee per year. The objective is a target 
of 3.5 days per employee per year, excluding 
workers' compensation hours and long term 
illness cases. 

(h) Health and Safety: 
(i) Total injuries to be reduced by 20% from an 

average of 12 per month to around nine per 
month by December 1993. 

(ii) Eye injuries to be reduced by 25% from an 
average of four per month to less than three 
per month by December 1993. 

(i) Waste Reduction: 
The level of waste material, sludge etc. to show 
a gradual reduction over the period to December 
1993. 

(j) Energy Usage: 
The usage rate of electricity, gas and water to 
show a gradual reduction, with a target of 5% 
being achieved by December 1993. 

9.—Boiler Attendants. 
(1) To enable boiler attendants to attend training sessions, 

team briefings, safety talks or T.Q.M. meetings, a relief 
boiler ticket holder will be able to be used as needed or 
available. A relief boiler ticket holder will not be used to 
relieve in cases of illness or rostered leave, etc. unless agreed 
to by the parties to the Agreement. 

(2) The use of a relief attendant will not lead to a reduction 
in the number of full time attendants. 

10.—Wages. 
(1) The wage increase shall be 2.5% from the first pay 

period after ratification by the Western Australian Industrial 
Relations Commission. A further 2% shall be payable, 
subject to satisfactory improvement trends, approximately 
three months thereafter. 

(2) Such increases shall apply to the ordinary base rate 
of pay, shift allowances, leading hand allowances and 
over-award allowances excluding tool allowances. See 
Schedule "A'—Rates of Pay. 

11.—No Reduction. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings, or 
departures from standards of hours of work, annual leave 
with pay or long service leave with pay. 

12.—Renewal of Agreement. 
This Agreement will expire 12 months after ratification. 

The parties will confer to assess the progress achieved and 
discuss a new Agreement not later than one month prior to 
the expiration of this Agreement. There shall not be any 
further wage increases during the life of this Agreement, 
except when consistent with a State Wage Case decision. 
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Schedule "A"—Rates of Pay. 

Fibre Cement Workers Award No. 23 of 1960 
„ , , Column B: 
Column A: 2 0% 

2.5% 
(a) Group 1 10.10 8.30 

Group 2 10.00 8.20 
Group 3 9.85 8.05 
Group 4 9.60 7.85 

(b) Forklift Allowance .10 .10 
Leading Hands: 

(a) = 3 < 10 .40 .35 
(b) = 10 < 20 .65 .50 
(c) = 20 .80 .65 

Shift Allowance 1.50 1.20 

Metal Trades (General) Award 1966—Part I 
C 10 11.30 9.25 
C 9 11.80 9.70 
C 8 12.35 10.10 
C 13 Group L 9.70 7.95 
C 11 10.50 8.65 
Leading Hands: 

(a) = 3 < 10 
(b) = 10 < 20 
(c) = 20 

Shift Allowance 
Tradespeople 

Apprentices 
First Year 
Second Year 
Third Year 
Fourth Year 

Engine Drivers' (General) Award. 
Fireperson attending two or 

more boilers 10.70 8.80 

Building Trades Award 1968. 
Carpenters 10.85 8.90 

Column "A" to apply from the next full pay period after 
ratification. 

Column "B" to apply three months thereafter, subject to 
satisfactory improvement trends. 

Signatories to the James Hardie Building Boards— 
Welshpool Enterprise Agreement 1992. 

For and on behalf of James Hardie Industries & Co Pty 
Ltd—Michael Cullity 22/12/1992 

For and on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union, (Western Australian 
Branch)—Shane O'Byrne 21/12/1992 

For and on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers—R. 
Blewitt 21/12/1992 

For and on behalf of The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch—Bill Ethell 21/12/92 

For and on behalf of the Metals and Engineering Workers' 
Union—Western Australia—J. Sharp-Collett 21.12.1992 

REAL ESTATE SALESPERSONS (OCCUPATIONAL 
SUPERANNUATION) AWARD 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Real Estate Salespersons Association of Western Australia 

(Inc.) 
and 

Abel Draper & Associates, & Others. 
No. A2 of 1992. 

COMMISSIONER J.A. NEGUS. 
16 February 1993. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with their application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTRAEL ENTERPRISE BARGAINING 
AGREEMENT 1992 
No. AG 25 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of 
Workers, West Australian 

Branch and Others. 
No. AG 25 of 1992. 

COMMISSIONER C.B. PARKS. 
17 February 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 25 of 1992 
HAVING heard Mr F. Hodgins on behalf of the Applicant 
and Mr R. Wells, Australian Railways Union of Workers, 
West Australian Branch; Mr F. Logan and Mr T. Hodgson, 
The Metal and Engineering Workers Union (WA Branch); 
Mr M. McPolin, The West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of Workers; and 
Mr J. Gandini, Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch), on 
behalf of the Respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled Westrail Enter- 
prise Bargaining Agreement 1992, and signed by me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
Editor's Note: Schedule not for publication. 

.40 .35 

.65 .50 

.80 .65 

1.70 1.40 

4.40 3.60 
5.75 4.70 
7.85 6.45 
9.20 7.55 
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PUBLIC SERVICE 

ARBITRATOR— 
Awards/Agreements— 

Variation of— 

ELECTORATE OFFICERS AWARD 1984 
No. A 18 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of the Parliament of Western 
Australia. 

No. 343 of 1991. 
Electorate Officers Award 1984 

No. A 18 of 1986. 
COMMISSIONER G.L. FIELDING. 

11 February 1993. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: This is an application to amend 
the Electorate Officers Award 1986. The application was 
commenced in April 1992 and, although the matter came 
before the Commission soon afterwards, it was adjourned 
on or about 22 May last year to enable the parties to 
negotiate with respect to the matters which were then 
outstanding. 

As I understand it, at that stage there were some aspects 
of the claim which were not then suitable to the Respondent. 
Happily since then, the parties have reached agreement on 
all of the matters, the subject of the claim. 

The application seeks to do no more then have the Award 
truly reflect existing conditions of employment or otherwise 
to incorporate, at least so far as part-time employees are 
concerned, what might be said to be Commission standards 
for the public sector. As well, the amendments propose to 
remove some ambiguities in the Award. 

I do not believe any useful purpose is served by making 
detailed reference to the new amendments. It is sufficient to 
say that insofar as the amendments relate to hours of 
attendance, they do nothing more than reflect the existing 
conditions. They provide that the standard hours of 
attendance will be 75 per fortnight, to be worked between 
the hours of 8.00 a.m. and 6.00 p.m., but that notwithstand- 
ing that provision, any member of the Parliament may vary 
those hours after consultation, as the needs dictate. 

On the face of it, there appears to be a substantial change 
to the scope of the Award. The Award currently prescribes 
that it applies to employees in the calling of electorate 
officers employed by the Joint House Committee of the 
State Parliament. The parties propose that the reference to 
the Joint House Committee be deleted. The parties also 
propose that there be inserted into the Award a definition 
of employer which, in essence, prescribes that the employer 
is to be the President or the Speaker, as the case might be, 
depending upon whether an electorate officer works for, or 
assists a member of the Legislative Council or a member of 
the Legislative Assembly. 

The reason for this change is that since the parties were 
last before the Commission, Parliament has seen fit to enact 
the Parliamentary and Electorate Staff (Employment) Act 
1992. That Act makes it clear that for electorate officers the 
employer is the relevant presiding officer acting on the 
recommendation of the Director-General, who is "the 
person holding or acting in the office of Chief Executive 
Officer in the Department of the Public Service, principally 
assisting the Minister administering the Constitution Act 
1889". 

In the circumstances, I raised with the parties the 
requirement set out in section 29A of the Industrial 
Relations Act 1979, that where there is an amendment to an 

award to vary its scope, the application be served on certain 
other persons colloquially known as the section 50 parties, 
and that the application be advertised, unless the Chief 
Commissioner deems it unnecessary in inappropriate cases. 
But on this occasion, in my view, there is in reality no 
amendment to the scope of the Award. The existing scope 
clause correctly provides that the Award shall apply to 
electorate officers for members of the State Parliament and 
clearly that will still be the case. In my view, reference in 
the Award to electorate officers being employed by the 
Respondent is merely declaratory of who the employer is, 
rather than being definitive of the class of persons covered 
by the Award. All that is proposed on this occasion is to 
more accurately declare who the employer is, now that the 
law of the State has been amended to clarify that matter. 

Furthermore, the change now enables the Award to have 
inserted into it what ought to have been inserted into it in 
the first place, that is, that the parties to the Award be named 
in it, as is required by section 38 of the Industrial Relations 
Act. In my view, those parties are, as indeed the advocates 
for the respective parties now before the Commission agree, 
the Civil Service Association and, in light of the amend- 
ments to the law brought about by the Parliamentary and 
Electorate Staff (Employment) Act 1992, the President of 
the Legislative Council and the Speaker of the Legislative 
Assembly. 

With those amendments being incorporated into the 
Award, I am satisfied that the application complies with the 
requirements of the Industrial Relations Act and with the 
State Wage Fixing Principles. There is nothing in the 
proposed amendments as they relate to conditions of 
employment which offend against those Principles. Indeed, 
the proposed changes comply in every respect with them. 

I therefore indicate that I am prepared to make the 
amendments which the parties seek, at the same time noting 
that another of those amendments will extend the life of the 
Award by a further three years. The Award, of course, 
remains on foot by virtue of the Industrial Relations Act, but 
the parties seek to expressly provide that it is to run for a 
further three year term. 

By consent, the changes will be effective on and from this 
day. 

Appearances: Ms K. Franz on behalf of the Applicant. 
Mr N. Marthins on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of the Parliament of Western 
Australia. 

No. 343 of 1991. 
Electorate Officers Award 1986 

No. A 18 of 1986. 
COMMISSIONER G.L. FIELDING. 

11 February 1993. 
Order. 

HAVING heard Mrs K. Franz on behalf of the Applicant and 
Mr N. Marthins on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Electorate Officers Award 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu thereof— 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Salary Range 
7. Payment of Salaries 
8. Permanent Part-Time Employment 
9. Hours of Attendance 

10. Leave of Absence 
11. Continuity of Service 
12. Allowances 
13. Time and Salaries Record 
14. Deduction of Association Subscriptions 
15. Preservation and Non-Reduction 
16. Term of Award 
17. Establishment of Consultative Mechanisms 
18. Award Modernisation 
19. Relief Arrangements 
20. Liberty to Apply 

Schedule A—Named Parties 
2. Clause 5.—Definitions: 

(A) Delete the definition of "Electorate Officer" and 
insert the following in lieu thereof— 

"Electorate officer" means the person 
appointed to be an electorate officer— 
(1) to assist a member of the Legislative 

Council or a member of the Legislative 
Assembly in dealing with constituency 
matters; or 

(2) to assist the secretary of a parliamentary 
political party. 

(B) Delete the definition of "Employer" and insert 
the following in lieu thereof— 

"Employer" means— 
(1) The President, acting on the recommen- 

dation of the Director General, is the 
employer of each electorate officer 
appointed to assist— 
(a) a member of the Legislative Coun- 

cil in dealing with constituency 
matters; or 

(b) the secretary of a parliamentary 
political party who is a member of 
the Legislative Council. 

(2) The Speaker, acting on the recommen- 
dation of the Director General, is the 
employer of each electorate officer 
appointed to assist— 

(a) a member of the Legislative As- 
sembly in dealing with constitu- 
ency matters; or 

(b) the secretary of a parliamentary 
political party who is a member of 
the Legislative Assembly. 

(C) After the definition of "Employer" insert the 
following new definition— 

"Director General" means the person for 
the time being holding or acting in the office 
of chief executive officer of the department 
of the Public Service principally assisting the 
Minister administering the Constitution Act 
1889 in that administration. 

3. Clause 6.—Salary Range: Delete subclause (2) of this 
clause and insert the following in lieu thereof— 

(2) Subject to the provisions of Clause 9.—Hours of 
Attendance, the salaries of employees as pre- 
scribed in this Award includes payment for all 

hours worked, including penalties for overtime 
and shift work. 

4. Clause 8.—Permanent Part-Time Employment: After 
subclause (10) of this clause insert the following new 
subclause (11)— 

(11) (a) Where a full-time employee is permitted at 
their initiative to work part-time for a 
specified period no greater than 12 months, 
that employee has a right upon written 
application to revert to full-time hours in that 
position, or a position of equal classification, 
as soon as is deemed practicable by the 
employer but no later than the expiry of the 
agreed period. 

In the event that the employee wishes to 
revert to full-time prior to the expiration of 
the specified period and subject to the 
consent of the employer and the employee 
involved, this subclause shall not prevent the 
transfer of said employee by the employer to 
another full-time position at a classification 
commensurate to that of their previous 
full-time position. 

(b) A full-time employee who is permitted at his 
or her initiative to work part-time for an 
unspecified period may apply to revert to 
full-time hours in that position, but only as 
soon as deemed practicable by the employer. 

Subject to the consent of the employer and 
the employee involved, this subclause shall 
not prevent the transfer of said employee by 
the employer to another full-time position at 
a classification commensurate to that of their 
previous full-time position. 

(c) A part-time employee who was previously a 
full-time employee within the Electorate 
Office who occupies a part-time office which 
was the initiative of the employer and who 
desires to revert to full-time employment will 
be required to seek promotion or transfer to 
a full-time position by— 

(i) application for advertised vacancies; 
and/or 

(ii) by notification in writing to the em- 
ployer of their desire to revert to 
full-time employment. 

5. Clause 9.—Hours of Attendance: Delete subclause (1) 
of this clause and insert the following in lieu thereof— 

(1) The normal time of attendance for employees 
shall be 75 hours per fortnight and shall be worked 
between the hours of 8.00 a.m. and 6.00 p.m. on 
Monday to Friday inclusive. 

Notwithstanding this, the Member of Parlia- 
ment to whom the employee works may vary the 
hours prescribed provided that, where possible, 
work will not be conducted outside the presented 
hours of duty without reasonable prior consulta- 
tion between the Member and the employee, or the 
Civil Service Association and with due considera- 
tion given to the employee's personal commit- 
ments. 

6. Clauses 10.—Leave of Absence, 11.—Continuity of 
Service and 20.—Relief Arrangements: Wherever the words 
"electorate officer" or "electorate officers" appear insert 
in lieu thereof the word "employee" or "employees" 
respectively. 

7. Clause 16.—Tferm of Award: Delete this clause and 
insert the following in lieu thereof— 

16.—Tferm of Award. 
This Award shall continue to operate until the end 

of the last pay period ending on or before 11 February 
1996. 

8. Clause 17.—Wage Fixing Principles: Delete this 
clause. 
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9. Clauses 18.—Establishment of Consultative Mecha- 
nisms, 19.—Award Modernisation, 20.—Relief Arrange- 
ments: Renumber these clauses as follows Clauses 17.— 
Establishment of Consultative Mechanisms, 18.—Award 
Modernisation, 19.—Relief Arrangements. 

10. Clause 19.—Relief Arrangements: After this clause 
insert a new clause as follows— 

20.—Liberty to Apply. 

Liberty is reserved to the parties to apply to amend 
this Award in respect to the following matters— 

(1) Permanent Part-Time Employment. 

(2) Leave of Absence. 

11. Schedule of Respondents: Delete this schedule and 
insert the following in lieu thereof— 

Schedule A. 

Named Parties. 

The Hon Speaker of the Legislative Assembly 
The Hon President of the Legislative Council 
The Civil Service Association of Western Australia 

Incorporated 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD 1980 

No. R 36 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

The Manager, Lakes Hospital (Hospital Laundry and Linen 
Service). 

No. P87 of 1990. 

Hospital Laundry and Linen Service (Salaried Officers) 
Award, 1980 

No. R 36 of 1978. 

COMMISSIONER J.A. NEGUS. 

19 February 1993. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Dolley on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1992 dated 31 January, 1992, and pursuant to the 
powers conferred on it as Public Service Arbitrator by the 
Industrial Relations Act 1979 hereby orders— 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award, 1980 be varied in accor- 
dance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 28th day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

73 W.A.I.G. 

Schedule. 

1. Schedule A—Minimum Salaries: Delete this Schedule 
and insert in lieu thereof the following: 

Schedule A. 

Minimum Salaries. 

(1) Subject to the provision of Clause 8.—Salaries 
and to the provisions of this Schedule the 
minimum annual salaries for employers bound by 
the award are set out hereinafter. 

(2) Minimum Salaries: 
Level Salary 

Per Annum 
$ 

Level 1 under 17 years of age 10,452 
17 years of age 12,206 
18 years of age 14,248 
19 years of age 16,491 
20 years of age 18,520 
21 years of age 1st year of service 20,343 
22 years of age 2nd year of service 20,997 
23 years of age 3rd year of service 21,647 
24 years of age 4th year of service 22,295 
Level 2 22,946 

23,597 
24,346 
24,864 
25,629 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 



HOSPITAL SALARIED OFFICERS' AWARD 1968 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. P88 of 1990. 

Hospital Salaried Officers' Award 1968 
No. 39 of 1968. 

COMMISSIONER J.A. NEGUS. 
19 February 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Dolley on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1992 dated 31 January, 1992, and pursuant to the 
powers conferred on it as Public Service Arbitrator by the 
Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have affect from the first pay 
period commencing on or after the 28th day of January 
1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Schedule A—Minimum Salaries: Delete this Schedule 

and insert in lieu thereof the following: 
Schedule A 

Minimum Salaries 
(1) Subject to the provision of Clause 9.—Salaries 

and to the provisions of this schedule the 
minimum annual salaries for employers bound by 
the award are set out hereinafter. 

(2) Minimum Salaries: 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age 1st year of service 
22 years of age 2nd year of service 
23 years of age 3rd year of service 
24 years of age 4th year of service 
Level 2 

Level 3 

Level 4 

Level 5 

Salary 
per Annum 

$ 
10,452 
12,206 
14,248 
16,491 
18,520 
20,343 
20.997 
21,647 
22,295 
22,946 
23,597 
24,346 
24,864 
25,629 
26,533 
27,236 
27,975 
29,154 
29,771 
30,696 
31,647 
32.998 
33,702 
34,669 
35,664 
36,688 

Salary 
Level per Annum 

$ 
Level 6 38,660 

40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) A Medical Typist or Medical Secretary shall 
be paid a medical terminology allowance of 
$1000.00 per annum. 

For the purposes of this subclause 'Medi- 
cal Typist' and 'Medical Secretary' shall 
mean those workers classified on a classifica- 
tion equivalent to Level 1, 2 or 3 who spend 
at least 50% of their time typing from tapes, 
shorthand and/or Doctor's notes of case 
histories, summaries, reports or similar mate- 
rial involving a broad range of medical 
terminology. 

(3) Salaries—Specified Callings and Other Profes- 
sionals 
(a) Employees, who possess a relevant tertiary 

level qualification, or equivalent as agreed 
between the Union and the employers, and 
who are employed in the callings of Archi- 
tect, Audiologist, Bio Engineer, Chemist, 
Dietitian, Engineer, Medical Laboratory 
Technologist, Librarian, Occupational Ther- 
apist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Re- 
search Officer, Scientific Officer, Social 
Worker, Speech Pathologist, or any other 
professional calling as agreed between the 
Union and employers, shall be entitled to 
Annual Salaries as follows: 

Salary 
Level per Annum 

Level 3/5 

Level 6 

Level 7 

Level 8 

Level 9 

26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
38,660 
40,124 
42,204 
43,317 
44,727 
46,188 
48,323 
50,073 
52,721 
54,563 
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Salary 
Level per Annum 

$ 
Level 10 56,580 

59,824 
Level 11 62,415 

65,050 
Level 12 68,663 

71,104 
73,888 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 
under this subclause: 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment; 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment; 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
the third year increment; 

Provided that employees who attain 
a higher tertiary level qualification after 
appointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and Union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this subclause and shall maintain 
a manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above Level 3/5 
for a particular calling/s. 

(4) The following conditions shall apply to employees 
in the callings detailed below: 

Engineers— 

Employees employed in the calling of Engineer 
and who are classified Level 3/5 under this 
Agreement shall be paid a minimum salary at the 
rate prescribed for the maximum of Level 3/5 
where the employee is an "experienced engineer" 
as defined. 

For the purposes of this paragraph "experi- 
enced engineer" shall mean: 

(a) An engineer appointed to perform profes- 
sional engineering duties and who is a 
Corporate Member of the Institution of 
Engineers, Australia or who attains that 
status during service. 

(b) An engineer appointed to perform profes- 
sional duties who is not a Corporate Member 
of the Institution of Engineers, Australia but 
who possesses a degree or diploma from a 
University, College or Institution acceptable 
to the employer on the recommendation of 
the Institution of Engineers, Australia, and 
who— 

(i) having graduated in a four of five 
academic year course at a University or 
Institution recognised by the employer, 
has had four years' experience on 
professional engineering duties accepta- 
ble to the employer since becoming a 
qualified engineer, or 

(ii) not having a University degree but 
possessing a diploma recognised by the 
employer, has had five years' experi- 
ence on professional engineering duties, 
recognised by the employer since be- 
coming a qualified engineer. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 

No. 37 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Honourable Minister for Health. 

No. P89 of 1990. 
Western Australian School of Nursing 

(Salaried Officers) Award No. 37 of 1978 
(No. R 37 of 1978). 

COMMISSIONER J.A. NEGUS. 
19 February 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Dolley on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1992 dated 31 January, 1992, and pursuant to the 
powers conferred on it as Public Service Arbitrator by the 
Industrial Relations Act 1979 hereby orders— 

That the Western Australian School of Nursing 
(Salaried Officers) Award No. 37 of 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 28th day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Schedule A—Minimum Salaries: Delete this Schedule 

and insert in lieu thereof the following: 
Schedule A. 

Minimum Salaries. 
(1) Subject to the provision of Clause 9.—Salaries 

and to the provisions of this Schedule the 
minimum annual salaries for employers bound by 
the award are set out hereinafter. 

(2) Minimum Salaries: 
Level 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age 1st year of si 
22 years of age 2nd year of: 
23 years of age 3rd year of s 
24 years of age 4th year of s 

Salary 
Per Annum 
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Salary 
Per Annum 

Level 2 22,946 
23,597 
24,346 
24,864 
25,629 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) A Medical Typist or Medical Secretary shall 
be paid a medical terminology allowance of 
$1000.00 per annum. 

For the purposes of this subclause 'Medi- 
cal Typist' and 'Medical Secretary' shall 
mean those workers classified on a classifica- 
tion equivalent to Level 1, 2 or 3 who spend 
at least 50% of their time typing from tapes, 
shorthand and/or Doctor's notes of case 
histories, summaries, reports or similar mate- 
rial involving a broad range of medical 
terminology. 

(3) Salaries—Specified Callings and Other Profes- 
sionals 

professional calling as agreed between the 
Union and employers, shall be entitled to 
Annual Salaries as follows: 
. Salary 

Per Annum 

Level 3/5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 

26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
38,660 
40,124 
42,204 
43,317 
44,727 
46,188 
48,323 
50,073 
52,721 
54,563 
56,580 
59,824 
62,415 
65,050 
68,663 
71,104 
73,888 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 
under this subclause: 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment; 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment; 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
the third year increment; 

Provided that employees who attain 
a higher tertiary level qualification after 
appointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and Union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this subclause and shall maintain 
a manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above Level 3/5 
for a particular calling/s. 

(a) Employees, who possess a relevant tertiary 
level qualification, or equivalent as agreed 
between the Union and the employers, and 
who are employed in the callings of Archi- 
tect, Audiologist, Bio Engineer, Chemist, 
Dietitian, Engineer, Medical Laboratory 
Technologist, Librarian, Occupational Ther- 
apist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Re- 
search Officer, Scientific Officer, Social 
Worker, Speech Pathologist, or any other 



AWARDS/AGREEMENTS— 
Variation of— 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Catherine McAuley Day Care Centre and Others. 
No. 11 of 1988. 

Child Care (Subsidised Centres) Award 
No. 26 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
23 February 1993. 

Order. 
HAVING heard Ms S. Mayman and with her Ms S. 
Deveraux on behalf of the Applicant and Ms C. Fitz Gibbon 
on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 23rd 
day of February, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 

and 

Eric Dry Cleaners and Others. 

No. 1542 of 1992. 

COMMISSIONER C.B. PARKS. 

22 February 1993. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Ms C.A. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 
February 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete the definition ' 'Govern- 

ment Subsidised Centre" and insert the following in lieu 
thereof: 

"Government Subsidised Centre" shall mean a 
centre which is provided with funding under children's 
services programmes or their successors of the Federal 
Government or State Government through the Depart- 
ment for Community Development or its successors 
and which includes funding for the Family Centres 
Programme. Provided that any such funding including 
Fee Relief, which is provided for the operation of 
centres which are covered by the Children's Services 
(Private) Award No. A10 of 1990, does not render those 
centres within the scope of this definition. 

2. Clause 19.—Casual and Part-time Employees: Imme- 
diately after subclause (2) add the following subclauses: 

(3) An employee who is employed in a limited hours 
occasional care service may be paid as a "cas- 
ual". 

(4) An employee of a state government funded 
programme for four year old children which 
operates for less than 41 weeks in a calendar year 
and who is employed for less than 20 hours per 
week shall be paid as a "casual". 

3. Schedule I—Respondents: Add the following to the 
Schedule of Respondents: 

South Lake Ottey Family Centre Inc. 
2 Southlake Drive 
Southlake WA 6164 
Leeming Family Centre Inc. 
Cnr Farrington and Almondbury Roads 
Leeming WA 6155 
Beechboro Family Centre Inc. 
Amazon Drive 
Beechboro WA 6063 
Roberta lull Childcare Association Inc. 
41 Chipper Close 
Bedfordale WA 6112 

Schedule. 

Clause 30.—Wages: Delete subclause (1) of this clause 
and insert in lieu thereof— 

(1) Adult Wage Rates: An employee having reached 
the age of 21 years, shall be paid a rate of not less than 
that assigned in the following table to the relevant 
classification. The rate per week is comprised of the 
base rate plus the supplementary payment. 

(a) Group Classification Base Supple- Rate Per 
Rate mentaty Week 

Payment 
$ $ $ 

A Tradesman Dry Cleaner/in 
charge of machinery main- 
tenance and/or boiler 364.50 26.10 390.70 

B "Invisible" Mender 356.60 14.40 371.00 
B Tailor or Tailoress 356.60 14.40 371.00 
C Presser 336.40 7.30 343.70 
C Receiver and Despatcher in 

Charge (namely a person in 
charge of a depot and re- 
sponsible for the keeping of 
records and responsible for 
cash) 336.40 7.30 343.70 

C Cleaner (Operating Dry 
Cleaning Machine) 336.40 7.30 343.70 

D Repairer (other than Tailor 
or Tailoress) 326.50 7.30 333.80 

D Spotter 326.50 7.30 333.80 
D Presser (Off-set Press) 326.50 7.30 333.80 
D Hand Ironer 326.50 7.30 333.80 
D Receiver and/or Despatcher 326.50 7.30 333.80 
E Wet Cleaner 321.50 10.30 331.80 
E Steam Air Finisher 321.50 10.30 331.80 
E Examiner of Garments 321.50 10.30 331.80 
E Assembler of Garments 321.50 10.30 331.80 
E Sorter of Garments 321.50 10.30 331.80 
F All other Adult Employees 316.40 4.70 321.10 

(b) Laundering Industry: 
Washing Machine Operator 313.40 40.90 354.30 
Laundry Hand 298.60 27.70 326.30 
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Provided that a person employed in any area of 
operation of this award who is required to be solely 
accountable for all aspects of a self-contained dry 
cleaning establishment including the receiving of 
garments and articles, the cleaning, spotting, pressing, 
packaging and despatch of garments and articles, the 
handling of moneys, the keeping of records and the 
maintenance of the establishment shall be paid at a rate 
of not less than the rate prescribed in this table for the 
Tradesman Dry Cleaner. Provided that in such a case 
all receivers and despatchers in that establishment shall 
be paid in accordance with the rates prescribed for 
Group D of such table. 

ELECTRICAL, ENGINEERING AND BUILDING 
TRADES (WESTERN AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD 1988 
No. A 17 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers 

and 

West Australian Newspapers Limited & Others. 

No. 1561 of 1992. 

Electrical, Engineering and Building Trades 
(West Australian Newspapers Limited) Award, 1988 

No. A17 of 1985. 

COMMISSIONER J.A. NEGUS. 

26 February 1993. 
Order. 

HAVING heard Ms J. Harrison on behalf of the Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers; Australian Electrical, 
Electronics, Foundry and Engineering Union, Western 
Australian Branch; Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia, 
Western Australian Branch and The Metals and Engineering 
Workers' Union, W.A. Branch and Mr D. Kleeman and Ms 
J. Hadida on behalf of West Australian Newspapers Limited, 
and by consent, the Commission, being satisfied that the 
claim complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Electrical, Engineering and Building Trades 
(West Australian Newspapers Limited) Award, 1988 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 22nd day of July 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: 

A. Delete subclause (8) and insert in lieu thereof the 
following: 

(8) Building Tradesperson means an employee sub- 
stantially engaged as a carpenter and joiner trades 
person, or painter tradesperson and who is 
required to carry our work in connection with 
building maintenance and construction within the 
employer's premises. 

B. Delete subclauses (12) to (16) of this clause and insert 
in lieu thereof the following: 

(12) Building Tradesperson—Multi-skilled Painter 
means an employee who has been employed by 
the company as a painter for a period of more than 
two years and is able to perform the following 
duties in addition to the normal trades skills of a 
painter as recognized by the 'Australian Standard 
Classification of Occupations Dictionary'. 
Duties 
Industrial Spraypainting 
Sign writing 
Painting of Motor Vessels 
Application of floor coatings (including two-pack 
preparations) 

(13) Building Tradesperson—Painter Special Class 
means an employee who has satisfactorily com- 
pleted or has gained through on the job experi- 
ence, as accredited by TAPE, the Painters Regis- 
tration Certificate or other relevant post trade 
course as agreed between the OPDU and W.A. 
Newspapers. 
Duties 
Glazing 
Plastering 
Bricklaying 
Brickpaving 
Concreting 
Grouting 
Tile laying—ceramic and vinyl 
Erection and Removal of Partitions 
Removal of office furniture 
Driving of forklifts and trucks requiring the driver 
to possess a 'B' class license. 

(14) "The employer" shall mean West Australian 
Newspapers Limited. 

(15) "Monday to Friday'' shall mean 12 midnight 
Sunday to 12 midnight Friday of the same week. 

(16) "Saturday" shall mean 12 midnight Friday to 12 
midnight Saturday (the following day). 

(17) "Sunday" shall mean 12 midnight Saturday to 12 
midnight Sunday (the following day). 

(18) "Union" shall mean the Electrical Trades Union 
of Workers (Western Australian Branch), Perth, 
the Amalgamated Metal Workers; and Ship- 
wrights' Union of Western Australia and the 
Australasian Society of Engineers, Moulders and 
Foundry Workers' Industrial Union of Workers, 
Western Australian Branch, and The Construc- 
tion, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and the 
Operative Painters' and Decorators' Union of 
Australia, Western Australian Branch, Union of 
Workers. 



GAOL OFFICERS AWARD 
No. 12 of 1968 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Prison Officers' Union of Workers 

Hon Minister for Corrective Services 

No. 90 of 1993. 

Gaol Officers Award No. 12 of 1968. 

COMMISSIONER O.K. SALMON. 

18 February 1993. 

HAVING heard Mr D. Bel ton on behalf of the Applicant and 
Mr N. Marthins on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Gaol Officers Award No. 12 of 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 
5 February 1993. 

(Sgd.) O.K. SALMON, 
FL.S.l Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: After 26. Introduction of 
Change add the following new titles— 

27. Establishment of Consultative Mechanisms 
28. Award Modernisation 
29. Dispute Settlement Procedure 

2. Clause 18.—Rates of Pay: Delete this clause and insert 
in lieu the following— 

18.—Rates of Pay. 

(1) Total rates of pay per week: $ 
(a) Trainee Prison Officer 440.75 
(b) Prison Officers 

1st year 486.87 
2nd year 507.37 
3rd-7th year 533.00 
Thereafter 548.37 

(c) First Class Prison Officers, Indus- 
trial Officer, Group 1 563.75 

(d) Senior Officers, Industrial Officer, 
Group 2 

1st year 584.25 
2nd year 599.62 
3rd year 615.00 
Thereafter 630.37 

(e) Hospital Officers 
1st year 676.50 
2nd year 691.87 
Thereafter 712.37 

(f) Senior Hospital Officers 743.12 
(g) In addition to the rates prescribed above, any 

Officer or industrial officer attaining First 
Class status prior to 12 November 1987 shall 
be paid an additional $8.00 per week. 

(2) Prison Officers—Shift and Weekend Penalty 
Loadings 

In addition to the rates of pay prescribed in 
subclause (1) hereof, Officers shall be paid the 
following allowances to compensate for shift and 
weekend work— 

PRISON OFFICERS Per Week 
$ 

Group 1 
Wooroloo 
1st year 87.18 
2nd year 93.75 
3rd-7th year 99.82 
Thereafter 102.64 

Group 2 
Albany, Bandyup, Pardelup, East- 
em Goldfields, C.W. Campbell 
Remand Centre, Broome, 
Roeboume, Wyndham, Canning 
Vale Prison, Greenough Regional 
Prison, Casuarina, Bunbury, Met- 
ropolitan Security Unit 
1st year 104.53 
2nd year 110.26 
3td-7th year 116.52 
Thereafter 120.03 

Group 3 
Kamet 
1st year 116.69 
2nd year 122.96 
3rd-7th year 130.92 
Thereafter 134.77 

FIRST CLASS PRISON 
OFFICERS 
Group 1 
Wooroloo 104.92 

Group 2 
Albany, Bandyup, Pardelup, East- 
em Goldfields, C.W. Campbell 
Remand Centre, Broome, 
Roeboume, Wyndham, Canning 
Vale Prison, Greenough Regional 
Prison, Casuarina, Bunbury, Met- 
ropolitan Security Unit 122.44 

Group 3 
Kamet 137.61 

SENIOR OFFICERS 
Group 1 
Eastern Goldfields, Metropolitan 
Prison Complex Central Services 
Block (Senior Officer Transport 
Section) 

Group 2 
Broome, Canning Vale Prison (Re- 
ception) 
1st year 56.31 
2nd year 58.20 
3rd year 59.72 
Thereafter 61.21 

Group 3 
Wyndham 
1st year 70.72 
2nd year 72.80 
3rd year 74.60 
Thereafter 76.53 

Group 4 
Greenough, Roeboume 
1st year 122.95 
2nd year 126.19 
3rd year 129.33 
Thereafter 132.50 



Group 5 
Albany, Broome, Kamet, Parde- 
lup. Eastern Goldfields Regional 
Prison, C.W. Campbell Remand 
Centre, Canning Vale Prison, 
MSU, Casuarina, Bunbury 
1 st year 
2nd year 
3rd year 
Thereafter 
Group 6 
C.W. Campbell Remand Centre 
(Reception) 
1st year 
2nd year 
3rd year 
Thereafter 
Group 7 
Bandyup, Wooroloo 
1st year 
2nd year 
3rd year 
Thereafter 
CASUARINA HOSPITAL 
OFFICERS 
1st year 
2nd year 
Thereafter 

124.54 
129.45 
132.74 
136.07 

154.88 
158.40 
163.10 

CANNING 
OFFICERS 
1st year 159.20 
2nd year 162.90 
Thereafter 167.72 

3. Clause 26.—Introduction of Change: Following this 
clause insert the following new clauses— 

27.—Establishment of Consultative Mechanisms. 
The parties to this award are required to establish a 

consultative mechanism(s) and procedures appropriate 
to their size, structure and needs, for consultation and 
negotiation on matters affecting the efficiency and 
productivity of the Department and its institutions. 

28.—Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current award 
structure the parties are prepared to discuss all 
matters raised by the parties for increased flexibil- 
ity and efficiency. As such, any discussions 
between the parties must be premised on the 
understanding that: 
(a) The majority of employees employed under 

this award and who work in the section, 
branch or division, must genuinely agree; 

(b) No employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) The Union must be party to the agreement, 
in particular, where the employees at any 
section, branch or division are holding 
discussions which would require any award 
variation. The Union shall be invited to 
participate; 

(d) The Union shall not unreasonably oppose 
any agreement; 

(e) Subject to the provision of this award, any 
agreement reached may require ratification 
by the Western Australian Industrial Rela- 
tions Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

HOSPITAL 

29.—Dispute Settlement Procedure. 
(1) Preamble 

Subject to the provisions of the Industrial 
Relations Act 1979, any grievance, complaint or 
dispute, or any matter raised by the Union or the 
Department and it employees, shall be settled in 
accordance with the procedures set out in sub- 
clause (2) of this clause. 

The parties agree that no precipitate action will 
be taken prior to, or during the time this procedure 
is being followed. 

(2) Procedure 
Where a matter is raised by any party, or 

individual, or group of individuals, the following 
stages shall be observed: 
Stage 1: Local discussion between the prison 

administration and the prison branch of 
the Union. If not resolved; 

Stage 2: The matter is referred for discussion 
between the Department and the Union 
respective executives. If not resolved; 

Stage 3: Prompt application for a Section 44 
conference at the Western Australian 
Industrial Relations Commission. 

(3) Access to the Western Australian Industrial 
Relations Commission 

The settlement procedure provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1), and no party, or 
individual, or group of individuals, shall com- 
mence any further action, of this kind, which may 
frustrate a settlement in accordance with its 
procedures. Observance of these procedures shall 
in no way prejudice the right of any party in 
dispute to refer the matter for resolution in the 
Western Australian Industrial Relations Commis- 
sion, at any time. 

The status quo will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

HEALTH CARE INDUSTRY (PRIVATE) 
SUPERANNUATION AWARD 1987 

No. A 8 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
St John of God Hospital and Others 

No. 1606 of 1992. 
Health Care Industry (Private) Superannuation Award 1987 

No. A8 of 1988. 
COMMISSIONER J. A. NEGUS. 

9 March 1993. 
Order. 

HAVING heard Mr D. Kelly on behalf of the The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and the Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia, W.A. Branch, 
The Australian Electrical, Electronics, Foundry and Engi- 
neering Union, W.A. Branch and the Metals and Engineer- 
ing Workers' Union and with him Mr M. Nolan for the 
Hospital Salaried Officers Association of Western Australia 
and Mr RJ. Krygsman for the Australian Nursing Federa- 
tion Industrial Union of Workers, Perth and Ms M. Vincent 
on behalf of the Respondents, and by consent, the 
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Commission, being satisfied that the claim complies with 
the terms of the General Order of the Commission No. 1752 
of 1991 dated 31 January 1992, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Health Care Industry (Private) Superannua- 
tion Award 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect in the following terms— 

• Items 1 & 2 of the Schedule shall have effect 
on and from the 1st day of July 1988. 

• Items 3 & 4 of the Schedule shall have effect 
on and from the 15th day of February 1993. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Whereas the Health Care Industry (Private) Superannu- 
ation Award 1987 as issued on June 16 1988 68 WAIG 1438 
contained an error. The word "employees" as it appears 
after the words "and to those" in Clause 3—Scope is 
deleted and replaced by the word "employers". 

2. Whereas the Health Care Industry (Private) Superannu- 
ation Award 1987 as issued on June 16 1988 68 WAIG 1438 
contained an omission. The following Schedules A and B 
are added to the Award as it originally issued. 

Schedule A. 

St John of God Hospital 
Cambridge Street 
Subiaco WA 6008 

Bethesda Hospital (Inc) 
25 Queenslea Drive 
Claremont WA 6009 

St Annes Hospital 
Thirlmere Road 
Mount Lawley WA 6050 

South Perth Community Hospital 
South Terrace 
Como WA 6152 

St Michael's Nursing Home 
59 Wasley Street 
North Perth WA 60)6 

Homes of Peace (Incorporated) 
Thomas Street 
Subiaco WA 6008 

The Association of the Blind of WA (Inc) 
61 Kitchener Avenue 
Victoria Park WA 6100 

The Spastic Welfare Association of WA (Inc) 
Bradford Street 
Mount Lawley WA 6050 
Anglican Homes (Inc) 
416 Stirling Highway 
Cottesloe WA 6011 

Catholic Homes for the Aged (Inc) 
29 Goderich Street 
East Perth WA 6004 

RSL War Veterans' Home 
51 Alexander Drive 
Mount Lawley WA 6050 

Silver Chain Nursing Homes Association (Inc) 
6 Sundercombe Street 
Osbome Park WA 6017 

Editors Note: Current respondency list see 72 WAIG 828. 

Schedule B. 

The Federated Miscellaneous Workers* Union of 
Australia, WA Branch 

61 Thomas Street 
Subiaco WA 6008 

The Royal Australian Nursing Federation Industrial 
Union of Workers 

34 Kings Park Road 
West Perth WA 6005 

Hospital Salaried Officers' Association of Western 
Australia 

8 Coolgardie Terrace 
East Perth WA 6000 

Amalgamated Metal Workers' Shipwrights' Union of 
Western Australia 

1st Floor, Labor Centre 
82 Beaufort Street 
Perth WA 6m 

Australasian Society of Engineers, Moulders and 
Foundry Workers' Industrial Union of Workers, WA 
Branch 

318 Lord Street 
Perth WA 6000 

Construction, Mining & Energy Workers Union of 
Australia (Western Australian Branch) 

102 Beaufort Street 
Perth WA 6000 

3. Whereas several unions listed in Schedule B have since 
changed their names the following names are removed from 
Schedule B. 

Amalgamated Metal Workers' Shipwrights' Union of 
Western Australia 

1st Floor, Labor Centre 
82 Beaufort Street 
Perth WA 6000 

Australasian Society of Engineers, Moulders and 
Foundry Workers' Industrial Union of Workers, WA 
Branch 

318 Lord Street 
Perth WA 6000 

Construction, Mining & Energy Workers Union of 
Australia (Western Australian Branch) 

102 Beaufort Street 
Perth WA 6000 

The Royal Australian Nursing Federation Industrial 
Union of Workers 

34 Kings Park Road 
West Perth WA 6005 

and replaced by the following: 

The Metal and Engineering Workers Union, Western 
Australian Branch 

1111 Hay Street 
West Perth WA 6005 

Australian Electrical, Electronics, Foundry & Engi- 
neering Union, Western Australian Branch 

401-403 Oxford Street 
Mt Hawthorn WA 6016 

Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia (WA Branch) 

102 Beaufort Street 
Perth WA 6000 

The Australian Nursing Federation, Industrial Union of 
Workers Perth 

34 Kings Park Road 
West Perth WA 6005 



4. Whereas the Spastic Welfare Association of WA (Inc) 
is now known as the Cerebral Palsy Association of Western 
Australia Ltd the following name is removed from Schedule 
A. 

The Spastic Welfare Association of WA (Inc) 
Bradford Street 
Mount Lawley WA 6050 

and replaced by the following: 
The Cerebral Palsy Association of Western Australia 

Ltd 
Bradford Street 
Coolbinia WA 6050 

INDEPENDENT SCHOOLS' TEACHERS' AWARD 
1976 

No. R 27 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

and 
Aquinas College and Others. 

No. 1338 of 1992. 
Independent Schools' Tfeachers' Award 1976 

No. R 27 of 1976. 
COMMISSIONER S. A. KENNEDY. 

23 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application to vary the 
Independent Schools' Tfeachers' Award 1976 ("the 
Award") was brought by the Independent Schools Salaried 
Officers' Association of Western Australia, Industrial Union 
of Workers ("the ISSOA"). All the variations sought were 
identified in a document before the Commission (Document 
4). The employers consent to all variations save three 
provisions. The parties agree that these matters should be the 
subject of further discussions with a view to reaching 
agreement before any hearing. 

Detailed submissions were put to the Commission on the 
reasons for the agreed variations. These included reflection 
by the parties on the practical application of existing award 
provisions as well as a need for more clarity. 

Having heard these submissions, the decision was taken 
to ratify the agreed variations to the Award and with the 
agreed operative date of on and from 1 January 1993. 

The remaining three matters in dispute will be divided 
from the agreed matters pursuant to section 27(1 )(s) of the 
Industrial Relations Act 1979 and will be designated No. 
1338A of 1992. Those parts of the ISSOA application still 
in dispute at the date of hearing on 8 February 1993 are as 
follows. 

1. Clause 11.—Salaries: 
A. Add the following to subclause (2)(b) of this 

clause: 
A teacher at this level who has completed 15 

years full time equivalent experience shall pro- 
gress by biennial increments to and including Step 
12. 

B. Add A new paragraph (c) to subclause (3) as per 
the following: 

A teacher with three year trained status who 
successfully completes a three year term of 
appointment as a Senior Tfeacher and who is 
re-appointed for a second three year term, shall 
progress by biennial increments to Step 13 and 
will attain four year trained status for salary 
purposes only. 

2. Appendix 1, Item 3—Progression to a Higher Classifi- 
cation: After subclause (4) of this Item add a new subclause 
(5) as follows and renumber the remaining subclauses 
accordingly: 

(5) Any report concerning the application must be in 
writing and a copy provided to the applicant not 
less than one week prior to the interview/The 
degree to which these parties are prepared to 
discuss amicably issues between them is reflected 
in the outcome of this application. They are to be 
congratulated on their approach. 

Minutes will now issue with a speaking to those minutes 
as required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Aquinas College and Others. 
No. 1338 of 1992. 

Independent Schools' Tfeachers' Award 1976 
No. R 27 of 1976. 

COMMISSIONER S. A. KENNEDY. 
26 February 1993. 

Order. 
HAVING heard Mr I. Sands on behalf of the Applicant and 
Mr L. McGinniss on behalf of the Roman Catholic 
Archbishop of Perth (Inc.), Mr R. Gifford on behalf of the 
Association of Independent Schools of Western Australia 
(Inc.) and Ms P. Scott on behalf of Hale School and Others, 
now therefore, I the undersigned pursuant to the powers 
conferred under the Industrial Relations Act 1979, do hereby 
order— 

That the Independent Schools' Tfeachers' Award 
1976 as amended be further varied in accordance with 
the following schedule with effect on and from the 1st 
day of January 1993. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Scope: Delete the word "he" in this clause 

and insert "he/she" in lieu thereof. 
2. Clause 5.—Definitions: Immediately following sub- 

clause (6) of this clause, insert a new subclause (7) as per 
the following: 

(7) "Senior Tfeacher" shall mean a teacher, appointed 
as such in accordance with the provisions of this 
award, who has demonstrated high level skills and 
practice in teaching and who participates as a team 
member in the development of the school. 

3. Clause 7.—Contract of Service: 
A. Paragraph (a) of subclause (1): Delete the word 

"Each" and insert "A" in lieu thereof; delete the 
word "their" and insert "his/her" in lieu thereof. 

B. Subclause (5): Delete the word "their" and insert 
"his/her" in lieu thereof. 

4. Clause 8.—Leave: Delete subparagraph (ii) of para- 
graph (a) of subclause (2) of this clause and insert the 
following in lieu thereof: 

(ii) Entitlement to payment shall accrue at the rate of 
one day's pay for each completed month of service 
for eleven months and one and a half day's pay 
for the twelfth month in each year of service. 
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5. Clause 9.—Holidays and Vacations: 
A. Subclause (1): Delete the words "they are" and 

insert "he/she is" in lieu thereof. 
B. Subclause (2): Delete all occurrences of the word 

"their" and insert "his/her" in lieu thereof; 
delete the word "they" and insert "the teacher" 
in lieu thereof. 

C. Subclause (4): Delete the words "they are" and 
insert "he/she is" in lieu thereof; delete the word 
"their" and insert "the teacher's" in lieu thereof. 

6. Clause 10.—Long Service Leave: 
A. Subclause (3): In the preamble to this subclause, 

delete the "their" and insert "his/her" in lieu 
thereof. 

B. Paragraph (b) of subclause (3): Delete the words 
"they are" and insert "he/she is" in lieu thereof. 

C. Paragraph (a) of subclause (8): Delete the word 
"their" and insert "the teacher's" in lieu thereof. 

D. Subclause (9): Delete the words "they are" and 
insert "he/she is" in lieu thereof. 

7. Clause 11.—Salaries: Delete this clause and insert in 
lieu thereof the following: 

11.—Salaries. 
(1) (a) The minimum annual rate of salary payable 

to teachers engaged in the undermentioned 
classifications shall be: 
Salary Level 

Step 1 
Step 2 
Step 3 
Step 4 
Step 5 
Step 6 
Step 7 
Step 8 
Step 9 
Step 10 
Step 11 
Step 12 
Step 13 

Annual Salary 
$ 

21,935 
23,268 
24,600 
26,138 
27,573 
28,803 
30,033 
31,570 
33,261 
34,645 
35,875 
37,413 
38,950 

(b) On appointment, a teacher shall be placed at 
the appropriate salary level according to 
qualifications and full time teaching experi- 
ence in Australia. Recognition of qualifica- 
tions and experience other than that outlined 
in this clause shall be determined by agree- 
ment between the employer and the teacher. 
In the event that the parties cannot agree on 
the level of qualifications and/or experience 
that should apply then the matter may be 
referred to the Independent Schools Indus- 
trial Affairs Consultative Committee. 

(c) On application by the teacher and by agree- 
ment with the employer, salary may be 
deemed to include an amount which is paid 
on behalf of the teacher into an Approved 
Superannuation fund nominated in accor- 
dance with the provision of Clause 18.— 
Superannuation of the Award, and not being 
an employer contribution to superannuation 
paid in accordance with either Federal legis- 
lation or an employer's contributory superan- 
nuation fund. 

(d) A copy of any agreement reached in accor- 
dance with paragraph (c) of this subclause 
shall be attached to the salary record of the 
teacher concerned. 

(2) In determining the appropriate minimum salary 
level the following will apply: 
(a) Teachers not elsewhere provided for shall 

commence at Step 1 and proceed by annual 
increments to and including Step 9. 

(b) Two-year or three-year trained teacher hold- 
ing a Teacher's Certificate or a teacher 

holding a University Degree (other than 
Bachelor of Education) but not a Teacher's 
Certificate shall commence at Step 3 and 
proceed by annual increments to and includ- 
ing Step 9. 

(c) Teacher holding: 
University Degree and Diploma of Educa- 

tion; or 
University Degree and Teacher's Certificate; 
or 
Bachelor of Education Degree; 
shall commence at Step 5 and proceed by 
annual increments to and including Step 13. 

(d) Tbacher holding the qualifications as out- 
lined in paragraph (c) of this subclause plus 
a second or higher degree as outlined in 
paragraph (h) of this clause shall commence 
at Step 6 and proceed by annual increments 
to and including Step 13. 

(e) The term Degree or Diploma will be deemed 
to include equivalent qualifications. In the 
event of a dispute the matter may be referred 
to the Independent Schools Industrial Affairs 
Consultative Committee. 

(f) A teacher who obtains an additional qualifi- 
cation which is recognised as the equivalent 
to an additional year of training, shall be 
credited with the extra year for salary 
purposes. 

(g) The qualifications referred to in paragraph (0 
above, shall be determined by agreement 
through the Independent Schools Industrial 
Affairs Consultative Committee and shall be 
reviewed each year and shall be listed to 
apply from the beginning of each calendar 
year. 

(h) A teacher who obtains a second, or higher 
degree shall be credited with one extra year's 
experience for salary purposes. For the 
purpose of this subclause, a second or higher 
degree shall mean to include a graduate 
diploma or a degree at honours level/ 

(i) The years of experience is indicated by the 
equivalent number of steps from the entry 
level. 

(3) Senior Teacher: 
(a) Subject to the provisions for implementing 

the classification set out in the Schedule to 
this clause, an appointee to a Senior Teacher 
classification shall be entitled to the follow- 
ing annual allowance: 

$ 
Level One 1,200 
Level Two — 
Level Three — 

(b) A teacher in a promotional position who 
achieves a Senior Teacher 1 classification 
shall be entitled to the minimum allowance 
applicable to the promotion position or the 
Senior Tbacher classification whichever is 
the greater. 

(4) Part time and part time temporary teachers shall 
be paid in accordance with this award for duties 
performed in proportion to the time those duties 
bear to an ordinary full time teaching week. 

(5) (a) Relief Tbachers employed for five consecu- 
tive working days or less shall be paid a daily 
rate calculated as follows: 

(i) Less than four year trained, a rate 
calculated at step 3 of subclause (1) of 
this clause, divided by 200. 

(ii) Four year trained, a rate calculated at 
step 5 of subclause (1) of this clause, 
divided by 200. 
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(b) Relief teachers employed for more than five 
(5) consecutive working days shall be paid 
for the period at the rate of salary appropriate 
to their qualifications and experience on a 
weekly basis of annual salary divided by 
forty (40) or a daily basis of annual salary 
divided by two hundred (200). 

(6) (a) Except in the case of a relief teacher who 
shall be paid as soon as possible on comple- 
tion of the engagement, salaries shall be paid 
at least monthly. 

(b) The employer shall keep or cause to be kept 
a record showing salaries paid to each teacher 
and the deductions (if any) made each pay 
period. 

(c) The record as prescribed under paragraph (b) 
of this subclause shall be signed by the 
teacher each pay period or alternatively the 
employer shall provide a salary advice slip 
showing gross salary and any deductions 
made for such pay period. 

(7) Secondary Schools 
(a) A teacher appointed to a promotion position 

in a secondary school shall be placed within 
one of the following promotion levels in 
accordance with the duties as prescribed. 
Promotion Level 1 
The management of a major department, for 
example, secondary English, or an equivalent 
responsibility, for example, in the pastoral 
care of students. 
Promotion Levels 2, 3 and 4 
The levels assigned will recognise the grada- 
tion of responsibilities which apply within a 
school among various promotion positions. 
For example, for promotion Level 2: the 
management of a small department or an 
equivalent level of responsibility. 
For example, for promotion Level 3: second 
in charge of a major department, or an 
equivalent level of responsibility. 
For example, for promotion Level 4: co- 
ordinator of a subject, i.e., subject teachers 
with minimal supervision of other staff, or an 
equivalent level of responsibility. 

(b) All allowances relating to promoting posi- 
tions are minima. 

(c) The scale of promotion allowances paid shall 
be based on the promotion level as deter- 
mined in paragraph (a) of this subclause and 
the school category as defined in paragraph 
(d) of this subclause. 

(d) The category of the school shall be deter- 
mined as follows: 

(i) Category A: School above 600 full time 
equivalent students. 

(ii) Category B: School between 300 and 
600 full time equivalent students. 

(iii) Category C: School below 300 full time 
equivalent students. 

(e) The minimum allowance payable for a 
promotion position shall be as follows: 

(i) Promotion Level 1 Category A: 12.5 
percent of the maximum salary level as 
prescribed in subclause (1) of Clause 
11.—Salaries. 

(ii) Promotion Level 1 Category B: 10.5 
percent of the maximum salary level as 
prescribed in subclause (1) of Clause 
11.—Salaries. 

(iii) Promotion Level 1 Category C: 8.5 
percent of the maximum salaiy level as 
prescribed in subclause (1) of Clause 
11.—Salaries. 

(iv) Promotion Levels 2, 3 and 4 shall be 
paid 70 percent, 50 percent and 30 
percent respectively of Promotion Level 
1 of the appropriate school category. 

(8) Primary Schools 
(a) Allowances for promotion positions in pri- 

mary schools, where appointed under this 
award, shall be at the Assistant Principal 
(Administration), Assistant Principal (Relig- 
ious Education) level or similar designation 
relevant to the school. 

(b) Where a primary school has in excess of 700 
full time equivalent students, an additional 
promotion position may be appointed at the 
discretion of the employer. 

(c) The allowance payable to Assistant Princi- 
pals shall be as follows: 

(i) Schools with 300 to 700 full time 
equivalent students—$6,000.00 per 
annum. 

(ii) Schools with 100 to 300 full time 
equivalent students—$3,000.00 per 
annum. 

(9) Notwithstanding the provision of subclauses (7) 
and (8) of this clause, where an agreement is 
reached between the employer and the teacher on 
any allowance or benefit for promotion positions, 
expressed in terms other than those prescribed 
under this clause, then, subject to notification to 
the Union of such agreement, such conditions 
shall apply for the purposes of this Award. 

8. Clause 13.—No Reduction: Delete the word "him" 
and insert "him/her" in lieu thereof. 

9. Clause 17.—Location Allowances: Delete the word 
"employee" and insert "teacher" in lieu thereof, with 
consequential grammatical amendments as appropriate. 

10. Clause 18.—Superannuation: Delete the words "em- 
ployee" and "employees" and insert "teacher" or "teach- 
ers" respectively, in lieu thereof, with consequential 
grammatical amendments as appropriate. 

11. Appendix 1: 

A. Item 1.—Teacher Appraisal: Delete this item and 
insert in lieu thereof the following: 

1.—Teacher Appraisal. 

(1) (a) Teacher appraisal is essential to ongoing 
teacher professional development, perform- 
ance planning and review in the context of 
the individual, the department or the school 
as a whole. 

(b) The structure of the appraisal process will be 
determined by its purposes that is whether it 
is formative or summative. 

(2) The following are the minimum requirements of 
any teacher appraisal process. 

(a) Formative Appraisal— 

Formative Appraisal has as its purpose the 
enhancement of teacher skills: 

(i) the appraisal shall be carried out by the 
Schools appraisal committee and/or 
such other persons as are agreed be- 
tween the employer and the teacher, 

(ii) the appraisal shall be based on criteria 
which are agreed to by the teacher 
involved. 
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(iv) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher upon request. 

(b) Summative Appraisal— 

Summative Appraisal has as its purpose the 
determination of the professional compe- 
tence of a teacher in respect of the confirma- 
tion of appointment or for promotional 
purposes: 

(i) the form and conduct of the appraisal 
shall be determined by the employer and 
the reason for the appraisal must be 
clearly established before the appraisal 
commences, 

(ii) the teacher being appraised shall be 
advised as to who is to conduct the 
appraisal, its form, the duration of the 
appraisal, and the nature of the reporting 
process, 

(iii) during the process, the teacher shall be 
kept informed of the progress of the 
appraisal and shall be allowed to nomi- 
nate any teacher to contribute to the 
appraisal on his or her behalf, 

(iv) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher, 

(v) the teacher shall be given every oppor- 
tunity to review any documentation 
which relates to the appraisal or to 
clarify any aspect of the report, 

(vi) where the report identifies failings on 
the part of the teacher or the competency 
of the teacher is in question, the report 
should clearly indicate the nature of the 
problem and what is required of the 
teacher to address the problems 

(vii) any agreed procedure to be imple- 
mented following the appraisal shall be 
documented and shall form part of the 
reporting process. An adequate time 
frame must be given in order to address 
any problem area identified in the 
report. 

(3) Participation in any appraisal process and any 
subsequent implementation procedure should not 
be an unreasonable addition to a teacher's existing 
work load. 

(4) In the event that it becomes necessary to review 
the performance of a teacher with a view to the 
possible termination of employment, except in the 
case of serious misconduct or other that in the 
teacher's first year of employment, then a summa- 
tive appraisal will be conducted. In certain 
circumstances this may not be appropriate and 
provided agreement can be reached between the 
Principal, the Teacher and the Union, an alterna- 
tive process may be used. 

B. Item 3.—Progression To A Higher Classification: 
Delete this item and insert in lieu thereof the following: 

3. Progression to a Higher Classification. 
(1) A three or four year trained teacher at the top of 

his or her salary scale may apply for upgrading to 
a Senior Teacher Level 1 classification. 

(2) (a) A teacher who is eligible for Senior Teacher 
classification may apply to the Principal for 
upgrading. In assessing the applicant, the 
Principal will consult with and receive 
submissions and/or recommendations from 
Heads of Departments, other senior members 
of staff and a teacher or teachers chosen by 
the applicant to be involved with his or her 
appraisal where appropriate. 

(b) In a school of less than one hundred students 
a teacher may apply to the Principal for 
upgrading. The Principal will consult with a 
representative of the employing authority in 
making the decision. 

(3) In the assessment of eligibility the following 
criteria will be taken into account: 

(a) Teaching practice and skills. 
(b) Knowledge of relevant academic content 

areas. 
(c) Involvement in leadership and innovation in 

curriculum development within the school. 
(d) Participation in Inservice accredited by the 

Principal of the school and which promotes 
professional development in areas of subject 
teaching, pastoral skills and the co-curricu- 
lum. 

(e) As a member of the school—participation as 
a team member in the development of the 
whole school. 

(4) In making his or her decision, the Principal should 
consider the following: 

(a) Documentation supplied by the applicant 
(b) Knowledge of the teacher's work in the 

school. 
(c) An interview with the applicant. 

(5) Subject to the determination of rates for Senior 
Teacher Level 2 and Senior Teacher Level 3 under 
subclause (3) of Clause 11 of Clause 11.—Salaries 
of this Award and the finalisation of criteria for 
eligibility, a teacher who has been classified at a 
Senior Teacher Level for three years may apply 
and be appointed to a higher position of Senior 
Teacher pursuant to the procedure as determined 
in subclause (2) of this Item. 
Eligibility for higher Senior Teacher levels will 
also take into account successful appraisal of the 
teacher's work at the time of application. 
Criteria for eligibility for higher Senior Teacher 
levels needed to be developed. In discussion to 
date the following have been offered for consider- 
ation. 
(a) Classroom: 

(i) fosters real change in the way students 
learn and behave. 

(ii) generates excellent classroom dynam- 
ics. 

(iii) is skilled at analysing problems and 
critically evaluating new ideas and 
approaches. 

(iv) is reflective and innovative. 
(v) provides educational leadership in one 

or more classroom related areas. 
(b) Curriculum: 

(i) participates in curriculum development. 
(ii) is an important resource for other 

teachers in faculty/subject/year level(s). 
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(iii) provides advice to the school admini- 
stration and staff on a range of profes- 
sional and curriculum issues. 

(iv) participates in the management and 
implementation of key curriculum pri- 
orities. 

(v) supervises curriculum development pro- 
jects. 

(c) Professional/Administrative: 
(i) has the ability to see how to implement 

change in his/her particular environ- 
ment. 

(ii) is specialised in a number of areas 
which may include counselling skills, 
research skills, teacher education and 
professional development. 

(iii) participates in skill development and 
staff training of other teachers. 

(6) Provided that the criteria for appointment are 
maintained, the period of appointment to the 
position of Senior Teacher at any level shall be not 
less than three years. Renewal of appointment 
shall be subject to successful appraisal of the 
Senior Tfeacher's role. 

(7) (a) Where the Principal does not recommend an 
application by a teacher to be upgraded, he 
or she shall state the reasons in writing to the 
teacher. Such reasons should indicate the 
areas where the Principal considers improve- 
ment is required to meet the criteria. 

(b) In giving reasons for the lack of success of 
the application, the Principal should also 
recommend remedial action or professional 
development where appropriate. 

(c) If the remedy required can be achieved 
within the terms specified in Appendix 
1.—Item 3. Progression To A Higher Classi- 
fication, subclause (10), then the application 
shall be approved. 

(8) A teacher who is classified as a Senior Teacher 
pursuant to a procedure prescribed by an award or 
industrial agreement (other than this award) shall 
be deemed to be not less than Senior Teacher 
Level 1. 

(9) The following procedure shall apply in the 
processing of Senior Teacher applications. 

(a) Applications for Senior Teacher shall be 
submitted no later than the end of term one 
each year. 

(b) The processing of the application shall be 
conducted during term two and if necessary 
during term three. 

(c) The decision and/or recommendation of the 
application shall be determined no later than 
during term four for implementation from 1 
January in the following year. 

(10) (a) Documentation pertaining to the application 
shall remain confidential to the parties 
concerned and shall be used only for the 
determination of the Senior Teacher applica- 
tion. 

(b) In the case of an unsuccessful application and 
at the conclusion of the process as outlined 
in subclause (9) of this clause, all documenta- 
tion other than that prescribed in subclause 
(7) of this clause shil be destroyed. 

MISCELLANEOUS WORKERS' (ACTIV 
FOUNDATION) AWARD 

No. A20 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Activ Foundation Incorporated. 

No. 1454 of 1992. 
Miscellaneous Workers' (Activ Foundation) Award 

No. A20 of 1980. 
COMMISSIONER J.A. NEGUS. 

9 March 1993. 
Order. 

HAVING heard Mr D.J. Kelly behalf of the Applicant and 
Mr G.R. Bums on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1991 dated 31 January 1992, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Miscellaneous Workers' (Activ Founda- 
tion) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 22nd day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Hours 
7. Overtime 
8. Shift Work 
9. Meal Money 

10. Higher Duties 
11. Qualifications Loading 
12. Holidays and Annual Leave 
13. Sick Leave 
14. Maternity Leave 
15. Bereavement Leave 
16. Long Service Leave 
17. District Allowance 
18. Car Allowance 
19. Travelling 
20. Transfers 
21. Travelling Time 
22. Relieving or Special Duty 
23. Travelling, Transfers and Relieving Duty 
24. Removal Allowance 
25. Dirty Work 
26. Protective Clothing and Uniforms 
27. Part-Time Employees 
28. Casual Employees 
29. Special Rates and Provisions 
30. Payment of Wages 
31. Time and Wages Record 
32. Right of Entry 
33. Posting of Award 
34. Introduction to Change 
35. Study Leave 
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36. No Reduction 
37. Wages 
38. Deduction of Union Subscriptions 
39. Trade Union Training Leave 
40. Leave to Attend Union Business 
41. Continuity of Entitlements 
42. House Supervisors and House Managers 
43. Consultation and Enterprise Bargaining 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 2A—State Wage Principles—September 1989: 
Delete this clause in its entirety. 

3. Clause 3.—Area and Scope: Mete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 

This Award shall operate throughout the State of 
Western Australia to the employees classified in Clause 
37.—Wages of this Award employed by Activ Founda- 
tion Incorporated and to their employer. 

4. Clause 7.—Overtime: Delete paragraph (2)(c) and 
insert in lieu thereof the following: 

(2) (c) All time worked by a House Supervisor or 
House Manager in excess of the week's 
ordinary hours of duty shall be overtime. 

5. Clause 8.—Shift Work: 

A. Delete paragraph (l)(a) and insert in lieu thereof the 
following: 

(1) (a) The loading on the ordinary rates of pay for 
an afternoon or night shift on eight hours 
worked in ordinary hours shall be $11.66. 

B. Delete clause (4) of this clause. 

6. Clause 9.—Meal Money: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) An employee required to work overtime before or 
after his ordinary working hours on any day, shall, 
when such additional duty necessitates taking a 
meal away from his usual place of residence, be 
supplied by his employer with any meal required 
or be reimbursed for each meal purchased at the 
rate of $5.70 for breakfast, $7.05 for the midday 
meal, and $8.45 for the evening meal: Provided 
that the overtime worked before or after the meal 
break totals not less than two hours. Such 
reimbursement shall be in addition to any payment 
for overtime to which he is entitled. 

7. Clause 24.—Removal Allowance: 

A. Delete paragraph (l)(c) and insert in lieu thereof the 
following: 

(c) An allowance of $445.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, effects 
and appliances: Provided that the employer is 
satisfied that the value of household furniture, 
effects and appliances moved by the employee is 
at least $1,500.00. 

In the case of a single employee, an application 
for any reimbursement under this clause shall be 
considered by the employer. 

B. Delete subclause (6) and insert in lieu thereof the 
following: 

(6) Where an employee is transferred to the em- 
ployer's accommodation where furniture is pro- 
vided and as a consequence is obliged to store his 
own furniture he shall be reimbursed the actual 
cost of storage up to a maximum allowance of 
$590.00 per annum. An allowance under this 
subclause shall not be paid for a period in excess 
of one year without the approval of the employer. 

8. Clause 43.—Consultation and Enterprise Bargaining: 
Delete subclause (1) of this clause and insert in lieu thereof 
the following: 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
effectiveness and productivity of Activ Founda- 
tion and to enhance the career opportunities and 
job security of employees. 

9. Clause 41.—House Parents and Relief House Parents: 
Following on from clause 43.—Consultation and Enterprise 
Bargaining delete this clause in its entirety. 

10. Schedule of Respondents: Delete the existing named 
respondent and insert in lieu thereof the following: 

Activ Foundation Incorporated 
116 Jersey Street 
Jolimont WA 6014 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 
No. 1565 of 1992. 

COMMISSIONER C.B. PARKS. 
19 February 1993. 

Order. 
HAVING heard Mr F. Hodgins on behalf of the Applicant 
and Mr R. Wells on behalf of the Australian Railways Union 
of Workers, West Australian Branch; Mr J. Gandini on 
behalf of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); and Mr F. 
Logan on behalf of the Metal and Engineering Workers 
Union (WA Branch), and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Railway Employees Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 8 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. - Arrangement: Delete this clause and insert 

in lieu thereof— 
2.—Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—September 1989 
2B. Structural Efficiency 
2C. Transitional and Reclassification Arrangements 

for Tradespersons 
2D. Paid Rates Award Commitment 

3. Term 
4. Area and Scope 
5. No New Designation 
6. No Reduction 

6A. Introduction of Change 



for each workplace to apply (subject to 
the transitional arrangements below) 
the new tradesperson classification and 
definition structure set out in Clause 44 
and Clause 45 of this award, insofar as 
tradespersons are concerned. 

7. Preference 
8. Board of Reference 
9. Timetable Conferences 

10. Knowledge of Roads 
11. Right of Entry 
12. Under-Rate Workers 
13. Casual Workers 
14. Secretary's Pass 
15. Payment for Sickness and Bereavement Leave 
16. Workers Performing Higher Duties 
17. Promotion 
18. Retirement 
19. Absence from Duty 
20. Leave to Attend Union Business 
20. Deleted 
21. Charges against Workers 
22. Uniforms, Clothing and Protective Equipment 
23. Free Passes, Privilege Tickets and Season Tickets 
24. Call Out Allowance and Stand-by Arrangements 
25. Transfer Accommodation (Housing) Allowance 
26. Transfers and Transfer Allowances 
27. Payment for Travelling Time 
28. Away from Home and Meal Allowances 
29. Paid Leave for English Language Training 
30. Allowances and Arrangements for Specified 

Workers 
31. Special Rates and Provisions 
32. District Allowance 
33. Apprenticeships 
34. Junior Workers 
35. Annual Leave and Holidays 
36. Guaranteed Week 
37. Week's Work Traffic Section 
38. Shift and/or Night Work 
39. Hours of Duty 
40. Overtime, Saturday and Sunday Time 
41. Workers in Breakdown Gangs and at Washaways 
42. Interpretations 
43. Application of Award to Other Acts 
44. Classification Structure and Rates of Pay 
45. Classification Definitions 
46. Liberty to Apply 

Appendix A—Competency Based Classification 
Structure, Implementation Manual 

Appendix B—Dispute Settlement Procedure 

Appendix C—Joint Union/Westrail Agreed Con- 
ditions for Working Away From 
Home and Accommodation Stan- 
dards 

Appendix D—Tool Allowance And Supply of 
Tools—Timber and Allied Trades 
Transitional Arrangements. 

Schedule A—Midland Workshops Disability Al- 
lowance Groupings 

2. Clause 2C.—^Transitional and Reclassification Ar- 
rangements for Tradespersons: Delete subclause (1) of this 
clause and insert in lieu thereof— 

(1) (a) An agreed new classification structure for 
tradespersons forms part of this award. 

(b) It is agreed between the parties that a 
transition/implementation period shall oper- 
ate for a period of twelve months from the 
implementation of the new pay structure. 

(c) The objective of this transition/implementa- 
tion period is— 

to enable all parties to the award to 
familiarise themselves with the new 
tradesperson classification and defini- 
tion structure; and 

(d) In order to assist an orderly transition the 
following arrangements shall apply— 

(i) Employees will transfer to the new 
tradesperson classification structure 
without loss of pay in accordance with 
the agreed schedule shown in the im- 
plementation manual which will "line- 
up" the old classifications with the new 
levels. 

(ii) Subject to consultation as provided in 
sub-paragraph (iii). Upon transition to 
the new tradesperson classification 
structure, employees will perform work 
in accordance with the new classifica- 
tion structure and definitions as set out 
in Clause 44 and Clause 45 of this 
award, where they relate to tradesper- 
sons. 

(iii) The parties at each workplace shall 
undertake appropriate consultation in 
accordance with Clause 2B.—Structural 
Efficiency, subclause (2) of the award. 

(iv) The parties will adopt the MTIA/MTFU 
implementation guidelines with modifi- 
cations as agreed between the parties, 
which are specifically relevant to 
Wes trail. 

(v) Any disputes in relation to the transition 
to and implementation of the new 
tradesperson classification and defini- 
tion structure shall be handled in accor- 
dance with the disputes settlement pro- 
cedure. 

3. Clause 2C.—Transitional and Reclassification Arrang- 
ments for Tradespersons: In paragraphs 2(b) and 2(c) of this 
clause delete the words "six month period" and insert in 
lieu the words "12 month period". 

4. Add after clause 2C.—Transitional and Reclassifica- 
tion Arrangements for Tradespersons: the following new 
clause— 

2D.—Paid Rates Award Commitment. 

The total rates of pay and allowances provided for 
within this award shall be inclusive of all over-award 
payments. The parties are committed to maintaining 
the integrity of the award as a paid rates award. 

5. Clause 13.—Casual Workers: In subclause (2) of this 
clause delete the words "Part C of Sub Clause 1 of Clause 
44—Wages" and insert in lieu thereof the words "Sub- 
clause (3) of Clause 44—Classification Structure and Rates 
of Pay". 

6. Clause 18.—Retirement: In paragraphs (l)(a) and 
(2)(b) of this clause delete the words "three months" and 
insert in lieu thereof the words "six months". 

7. Clause 18.—Retirement: Subclause (1), renumber 
existing paragraphs (a) and (b) to (b) and (c) respectfully and 
insert new paragraph (a) as follows: 

(a) Workers on engagement shall be subject to a 
probationary period of six months. Provided that 
such period may be extended at the discretion of 
the employer after consultation with the relevant 
union. 



8. Clause 22.—Uniforms, Clothing and Protective Equip- 
ment: In subclause (1) of this clause delete the words "as 
set out in Schedule B of this Award or". 

9. Clause 24.—Call Out Allowance: Delete the title of 
this clause and insert in lieu thereof— 

24.—Call Out Allowance and Stand-by Arrangements. 
10. Clause 24.—Call Out Allowance and Stand-By 

Arrangements: Delete subclauses (1) to (5) of this clause and 
insert in lieu thereof: 

(1) Call out provisions. 
(a) The provisions of this subclause shall be 

limited to those workers who occupy posi- 
tions that are agreed between the parties as 
positions to which the call out provisions 
should apply, but shall not apply to workers 
to whom the provisions of subclause (2) of 
this clause apply. 

(b) A worker who is directed by the Head of 
Branch or other duly authorised officer to be 
available on call outside the ordinary hours 
of duty as prescribed in Clause 39.—Hours 
of Duty, shall be paid an allowance of $2.54 
per hour; provided that such allowance shall 
not be paid for the time when the worker is 
in receipt of payment in accordance with 
Clause 40.—Overtime, Saturday and Sunday 
Time, when the worker is recalled to duty. 

(c) Except when a worker is recalled to duty and 
reports for work and the provisions of Clause 
40.—Overtime, Saturday and Sunday Time, 
apply, no additional payment shall be made 
to a worker in receipt of an on call allowance 
for contact made with the worker while on 
call. 

(d) The provision of Clause 40.—Overtime, 
Saturday and Sunday Time, paragraph (2)(f), 
shall not apply to any worker while such 
worker is on call and receiving payment in 
accordance with the provisions of this clause. 

(e) To be eligible for payment of the allowance 
prescribed in this Clause, a worker must be 
contactable and be available for return to 
duty during the times such worker is required 
to be on call. 

(2) Stand-by Roster Provisions. 
(a) The provisions of this subclause apply to 

Tradespersons (Electrical) (formerly Safe- 
working Technicians) working in the field on 
the maintenance of Safeworking signalling 
and level crossing protection equipment 

(b) (i) Workers in Group A specified in para- 
graph (j)(i)(aa) hereof shall be rostered 
for stand-by for overtime work on call 
outside of their ordinary hours of duty 
on weekdays, on weekends and on 
public holidays. 

(ii) Workers in Group B specified in 
(j)(i)(bb) hereof shall be not rostered for 
stand-by but shall be reasonably availa- 
ble for overtime work on call as re- 
quired. 

(iii) A Worker's rostered period for stand-by 
shall be one week and shall be from the 
completion of the normal shift on 
Thursday until commencement of the 
normal shift on the following Thursday. 

. (c) Pagers 
(i) Each roster zone shall be supplied with 

an electronic paging device which will 
be carried by the worker when the 
worker is away from the worker's 
normal contact point when required to 
work stand-by and attend to faults by 
call out, etc. 

(ii) Workers generally will respond to the 
pager within approximately 15 minutes 
and further will have left their residence 
enroute to attend to the fault within 45 
minutes after receiving the call. 

(iii) Where the paging system cannot be 
made functional, telephones shall be 
supplied and used for that process. 
Workers will generally respond within 
45 minutes to calls by telephone also. 

(d) Vehicles 
(i) Vehicles shall be supplied to workers 

involved in the Stand-by Roster. This 
shall include vehicles supplied at pre- 
sent and vehicles for country Tradesper- 
sons (Electrical) covered by this sub- 
clause who reside within a 15 kilometre 
radius of the town boundary or depot. 

(ii) In future where different circumstances 
arise the parties may negotiate a sepa- 
rate provision to meet the special needs 
of certain individuals. 

(e) (i) Telephone costs shall be reimbursed to 
workers covered by this subclause and 
working in Group A locations in the 
Metropolitan area and shall also include 
other workers covered by this subclause 
with the exception of those at level 4 
(formerly known as Safe Working 
Technicians Other). 

(ii) Costs involved shall be met by the 
employer which shall include new con- 
nections, rental and any Westrail busi- 
ness calls incurred by those involved. 

(f) Zones 
For the purpose of this subclause the 

working of workers on call shall be arranged 
in zones as provided in paragraph (j) hereof 
and those zones shall be identified by the 
parties. 

(g) Meals 
(i) A worker who having responded to a 

call is unable to return to the worker's 
home during a recognised meal period 
for a meal shall be supplied with a meal 
or be paid a meal allowance as pre- 
scribed in subclause (4) of clause 28. 

(ii) For the purpose of this subclause recog- 
nised meal periods shall be defined as: 
Breakfast 0530 hours to 0730 hours 
Lunch 1200 hours to 1400 hours 
Dinner 1700 hours to 1900 hours. 

(h) Travelling Time 
All travelling time attending to call outs 

shall be deemed as time worked for the 
purpose of this subclause and be paid as per 
the entitlements of this Award. 

(i) Rest Period 
Where a worker has been off duty for the 

prescribed period of eight hours or more in 
accordance with Clause 40(2)(g) and such 
worker is brought on duty on overtime prior 
to 0400 hours, the commencement time of 
the ordinary shift on that day will be adjusted 
by a period equivalent to the actual time on 
duty on overtime without loss of pay. 

(j) Stand-by Allowance 
(i) (aa) Group A—Roster Zones 

Country 
Kalgoorlie, Merredin, Northam 
and Picton 

Metropolitan 
1. Midland East, Midland Cen- 

tral, Forrestfield NG, For- 
restfield SG 



2. Midland West, Perth, Perth 
(N.S.T.S.), Fremantle, River- 
vale South (Forrestfield) 

3. Pinjarra, Kwinana, Armadale 
and Robb Jetty. 

(bb) Group B—Not On Roster 
All other workers covered in this 

subclause not included in the 
Group A Roster Zones. 

(ii) Workers covered by this subclause 
within Group A Roster Zones, when 
rostered on and available for stand-by 
outside of the ordinary hours of duty 
shall be paid three hours pay at ordinary 
rates when on stand-by on any day 
Monday to Friday inclusive and four 
hours pay at ordinary rates when on 
stand-by on a Saturday or Sunday. 

(iii) Workers covered by this subclause 
within Group B shall be paid a flat 
weekly allowance calculated at 4.6% of 
the livel 6 weekly rate, but this 
allowance shall not be paid when such 
employee is not available to be called 
out. 

(iv) In addition to the allowance prescribed 
in (ii) hereof workers shall be entitled to 
receive payment at overtime rates as 
prescribed by this Award. 

(v) A worker on roster on a Public Holiday 
shall receive a day in lieu of the Public 
Holiday to be taken on a mutually 
agreed day; provided that a worker 
called out on a Public Holiday shall not 
be entitled to receive a second day in 
lieu of the Public Holiday. 

11. Clause 28.—Away from Home and Meal Allowances: 
Delete the first paragraph of subclause (1) and insert in lieu 
thereof— 

(1) The following allowances shall be granted to 
workers employed in the actual running of trains 
or road coaches who are booked off or temporarily 
lodging away from their home station. 

12. Clause 28.—Away from Home and Meal Allowances: 
Add after subclause (6) the following new subclause (7) as 
follows— 

(7) Refreshment Allowance—A Traffic Section 
worker whose shift is extended by more than two 
hours and the total duration of the shift exceeds 
ten hours, shall be paid a refreshment allowance 
of $2.90 where; 

(a) Notification of the requirement to work an 
extended shift was not given prior to the 
finish of the preceding shift; and 

(b) The workers is not entitled to an allowance 
as prescribed in subclause (2) of Clause 30; 
and 

(c) The worker is not entitled to an allowance 
prescribed within subclause (5) of this clause. 

13. Clause 30.—^Allowances and Arrangements for 
Specified Workers: Delete the first paragraph of subclause 
(1) and insert in lieu thereof— 

(1) The following provisions shall apply to workers 
employed in the actual running of trains or road 
coaches. 

14. Clause 30.—Allowances and Arrangements for 
Specified Workers: Delete subparagraph (l)(a)(ii) and insert 
in lieu thereof— 

(ii) Workers employed in the actual running of trains 
shall be paid two hours' pay at the rate applicable 
to the day if having signed on the worker is 
informed before leaving the starting point of the 

service, which shall include a point from which 
the worker is to travel as a passenger, that the 
worker is not required further but may be called 
upon for further duty without any further period 
of rest. 

15. Clause 30.—^Allowances and Arrangements for 
Specified Workers: Delete subclauses (2) and (3)(a) of this 
clause and insert in lieu thereof— 

(2) In respect of workers employed in the actual 
running of trains, local shifts shall be rostered 
where practicable showing the time such a worker 
is to book on and off duty and if such shift is 
extended by not less than one hour for any reason 
caused directly or indirectly by any authorised 
variation in working of either the train being 
worked by such worker, or any other train unless 
such working is varied because of some accident, 
act of God, or any circumstance for which neither 
the employer or any of the employer's servants is 
responsible such workers shall be paid $5.80 meal 
allowance. For the purpose of this subclause a 
local shift which is rostered without showing the 
finishing time shall be deemed to be of a duration 
of eight hours. 

(3) (a) Workers specified in subclause (1) hereof or 
any worker acting in the classifications 
referred to who works and/or travels to a 
foreign station other than on temporary 
transfer and there is released from duty and 
who before 12 hours shall have elapsed from 
such release is not required to commence 
duty preparatory to departure from such 
foreign station for another station at which 
the worker is to be again released from duty 
shall be paid "held-away-from-home allow- 
ance" for all time in excess of 12 hours at 
single ordinary time. 

16. Clause 30.—Allowances and Arrangements for 
Specified Workers: Delete subclauses (4) to (13) inclusive 
of this clause and insert in lieu thereof— 

(4) (a) Workers engaged in the actual running of 
trains shall be allowed 15 minutes to prepare 
before starting on a trip and shall be allowed 
15 minutes at the close of each shift. 

(b) In cases where workers in paragraph (a) take 
over trains enroute 15 minutes allowance 
only will be allowed. 

(5) Workers engaged in the actual running of trains 
and who are booked off duty at a foreign station, 
where there is a caretaker of the barracks, shall be 
called for duty irrespective of the hour booked on. 
At stations where there is no caretaker they shall 
be called if it can be conveniently arranged. 

(6) (a) Workers engaged in the actual running of 
trains to provide safe working support and 
who in any shift works a train hauled by two 
operating diesel locomotives shall be paid an 
allowance as follows:— 

Per Shift 
For a period of 4 hours or 
more $10.00 
For a period less than 4 hours $ 5.00 

(b) Any worker covered in paragraph (a), who in 
any shift works a train hauled by more than 
two operating diesel locomotives shall be 
paid an allowance as follows:— 

Per Shift 
For a period of 4 hours or 
more $20.00 
For a period of less than 4 
hours $10.00 

(c) In determining the number of hours for the 
workers of such train in paragraph (a) or (b), 
the time signing on or off duty, shunting 
enroute, light running to and from the depot 
and the train, are to be counted. 



(7) (a) Motor bus drivers shall be allowed 30 
minutes before departure time to prepare for 
their trip, and shall also be allowed 30 
minutes after arrival from a trip. Provided 
that a motor bus driver booking off at East 
Perth depot shall be allowed 20 minutes after 
arrival at the depot. 

(b) The time under paragraph (a) hereof may be 
increased where the work to be performed 
warrants such increase. 

(8) A Motor Bus Driver who is required to drive a Bus 
on a round trip Perth to Esperance and return, that 
involves driving more than 600 kilometres a shift 
in each direction, shall be paid an allowance of 
$30.70 for each round trip completed. 

17. Clause 31.—Special Rates and Provisions: Delete 
subclause (4)(b) of this clause. 

18. Clause 31.—Special Rates and Provisions: Delete 
subclause (6) of this clause and insert in lieu thereof— 

(6) Running Shed Allowances: 
Metal tradespersons and their assistants when 

employed in running sheds shall be paid at the rate 
of 33 cents per hour extra in lieu of all other 
allowances throughout this clause. Provided that 
the allowance for work under subclause (5) shall 
be paid in lieu of this allowance when such work 
is performed, if the allowance under subclause (5) 
would provide a higher rate for the day. 

19. Clause 31.—Special Rates and Provisions: Delete 
subclause (20) of this clause and insert in lieu thereof— 

(20) A Permanent Way "on track" machine operator 
in overall control of a Grade 2 or 3 machine, shall 
be paid an allowance of $1.19 for each day the 
machine is operating or travelling on track. 

20. Clause 31.—Special Rates and Provisions: Delete 
subclause (26) of this clause and insert in lieu thereof— 

(26) Explosive Hardening Allowance—Workers tak- 
ing part in the explosive hardening on site shall 
be paid a site allowance of $1.50 per day so 
engaged. 

21. Clause 31.—Special Rates and Provisions: Following 
paragraph (c) of subclause (27) of this clause insert new 
paragraph (d) as follows— 

(d) Asbestos Removal Under Licensed Conditions 
Allowance—Workers who are registered with 
Department of Occupational Health Safety and 
Welfare and are engaged in the removal of 
asbestos under strictly licensed conditions shall be 
paid a combination allowance consisting of 
paragraph (a) of this subclause and Group 4 of 
subclause (1) of this clause. Payment of this 
allowance shall be in lieu of all other allowances 
prescribed in this clause, with the exception of 
subclauses (12) and (29). 

22. Clause 31.—Special Rates and Provisions: Subclause 
(30) of this clause, amend paragraphs (b) and (c) as 
follows— 

(b) Delete the words "and boilermakers". 
(c) Delete the word "Boilermaker" and insert in lieu 

thereof ' 'Tradespersons''. 
23. Clause 31.—Special Rates and Provisions: Delete 

subclause (31) of this clause and insert in lieu thereof— 
(31) Plumbers Registration Allowance—Timber and 

Allied Tradespersons holding a registration in 
accordance with the Metropolitan Water Supply 
Sewerage and Drainage Act, except when em- 
ployed for the major portion of any week in or 
about a permanent maintenance depot, shall be 
paid an allowance of $15.30 per week. 

24. Clause 31.—Special Rates and Provisions: Insert after 
subclause (32) of this clause the following new subclause— 

(33) In Charge of District Headquarters Allowance—A 
Timber and Allied Tradesperson in charge of a 
District Headquarters shall be paid an allowance 

of $30.50 per week for the responsibility and 
supervision. 

25. Clause 38.—Shift and/or Night Work: In subclause 
(1) of this clause delete the words "transportation grades 
and those not included in subclause (2)" and insert in lieu 
thereof "the Traffic Section". 

26. Clause 38.—Shift and/or Night Work: In subclause 
(1) paragraph (h) of this clause delete the words "sleeping 
car conductors" and insert in lieu thereof the words "Senior 
Passenger Assistants and Passenger Assistants attending 
sleeping cars". 

27. Clause 38.—Shift and/or Night Work: Delete the first 
paragraph of subclause (2) of this clause and insert in lieu 
thereof— 

(2) In the case of other than Traffic Section Workers: 

28. Clause 39.—Hours of Duty: In subclause (l)(b)(i) 
delete the words "Subject to placitum (ii) hereof": Delete 
the words "senior conductors and conductors" and insert 
in lieu thereof the words: "Senior Passenger Assistants and 
Passenger Assistants". 

29. Clause 39.—Hours of Duty: Delete paragraph (b)(ii) 
of this clause and renumber (b)(iii) to (b)(ii). 

30. Clause 39.—Hours of Duty: Delete paragraph (c) of 
this clause and insert in lieu thereof— 

(c) Except as provided for in subparagraph (b)(i) 
hereof, each day's work of eight hours shall be 
completed within 10 hours from the starting time, 
provided that at country stations where the train 
arrangements render a 10 hour spread impractica- 
ble, such spread may be extended to 12 hours, but 
if such spreads are exceeded all time in excess of 
the 10 or 12 hour spread, as the case may be, shall 
be paid for at overtime rates. 

31. Clause 39.—Hours of Duty: Delete paragraph (e) of 
this clause. 

32. Clause 39.—Hours of Duty: Renumber paragraph (f) 
of this clause to read (e) and delete the word "conductors" 
in this paragraph and insert in lieu thereof the words "Senior 
Passenger Assistants and Passenger Assistants". 

33. Clause 39.—Hours of Duty: Renumber paragraphs 
(g), (h) and (i) of this clause to read (f), (g) and (h) 
respectively. 

34. Clause 39.—Hours of Duty: Delete paragraph (j) of 
this clause. 

35. Clause 39.—Hours of Duty: Renumber paragraph (k) 
of this clause to read (i). 

36. Clause 42.—Interpretations: Delete subclause (1) of 
this clause and insert in lieu thereof— 

(1) "Traffic Section" includes all employees in the 
Freight and Passenger Divisions, the Finance 
Division, and the Engineering Division, except 
employees in the Civil and Electrical Systems 
Branches and Tradespersons in all Branches. 

37. Clause 42.—Interpretations: Delete subclause (2), (3) 
and (4) of this clause and renumber subclauses (5), (6), (7) 
and (8) to read (2), (3), (4) and (5) respectively. 

38. Clause 42.—Interpretations: Delete subclause (9) of 
this clause and insert subclause (6) in lieu thereof— 

(6) "Suburban Area" means Kwinanato Midland via 
Fremantle or via Kewdale and Currambine to 
Armadale. 

39. Clause 42.—Interpretations: Renumber subclause 
(10) of this clause to read (7). 

40. Clause 42.—Interpretations: Delete subclauses (11) to 
(18) of this clause. 



41. Clause 44.—Wages: Delete this clause and insert in 
lieu thereof— 

44.—Classification Structure and Rates of Pay. 

(1) (a) Table of Classifications 

Relativity Workshops and Supply 

Non-Trades 

Freight and Passenger Operations 

Engineering 

Civil & 
Electrical 
Systems 

Operations Urban 
Passenger 

Country 
Passenger 

Level 10 35% Advanced 
Tradesperson 
Advanced 
Tradesperson 
Advanced 
Tradesperson 
Tradesperson 
Special Class 
Tradesperson 
Special Class 

Level 9 130% 

Level 125% 

115% Level 7 

Operations Senior Passenger 
Employee Service 

Assistant 

Advanced 
Maintainer 

Semor 
Passenger 
Assistant 

110% Level 6 

Operations Passenger 
Employee Service 

Advanced Railway 
Maintainer Vehicle 

Passenger 
Assistant 

105% Tradesperson Level 5 

Assistant 
Chief Suburban 
Rail Attendant 

Maintainer 

Workshops Senior Railway Tradesperson Level 4 100% 
Production Maintainer Vehicle 

Maintainer Employee 
Operations 
Employee 

Workshops Maintainer Railway 
Production Vehicle 
Employee Maintair 
Workshops Maintainer Railway 
Production Vehicle 
Employee Maintaii 
Workshops Maintainer Railway 

Level 3A 96. 

Operations Suburban Rail 
Employee Attendant 

Passenger 
Assistant 

93. Level 3 

Operations Suburban Rail 
Employee Attendant 

Passenger 
Assistant 

89.01% Level 2 
Vehicle 
Maintainer 

Production 
Employee 

Operations Suburban Rail 
Employee Attendant 

Passenger 
Assistant 

Workshops Maintainer Railway 84.2% Level 1 
Vehicle 
Maintainer 

ProducUon 
Employee 

(b) (i) The classification of "Tradesperson" 
includes, at the appropriate levels, the 
trade streams of Fabrication, Mechani- 
cal, Electrical/Electronic and Timber & 
Allied. 

(ii) Workers may be employed as tradesper- 
son in the Workshops and Supply and 
in the Freight and Passenger Operations 
Divisions. 

(2) Rates of Pay 

(a) The following rates of pay shall apply to the 
classifications contained in paragraph (l)(a) 
of this clause: 

Rate per Week 
from 8/1/93 

Level 10 
Level 9 
Level 8 
Level 7 
Level 6 
Level 5 
Level 4 
Level 3A 
Level 3 
Level 2 
Level 1 

580.60 
566.80 
545.00 
501.40 
479.60 
457.80 
436.00 
422.50 
408.10 
388.10 
367.10 

(b) Experience Allowance 
Workers classified at levels 4 to 7 inclu- 

sive shall be paid the following experience 
allowance: 

After 12 months' service with 
the employer $3.40 
After 24 months' service with 
the employer $6.80 

(3) Catering Section 
The following rates of pay shall apply to 

workers employed in the following classifica- 
tions: 

Total Rate 
Per Week 

from 8/1/93 

Item Designation 
No. 

1. (a) Chef Forrestfield 
Wes trail Centre 
(i) Level 1 

(ii) Level 2 
(b) Cook: 

(i) 1st Year 
(ii) Thereafter 

2. Bar Attendant 
3. Storeperson 
4. Storeperson's Assistant 

445.40 
495.40 



Total Rate 
Per Week 

from 8/1/93 
$ 

Item Designation 
No. 
5. Handyperson: 1st Year 374.10 

Thereafter 377.60 
6. (a) Head Attendant 352.80 

(b) Attendant 
(i) 1st Year 340.40 

(ii) Thereafter 350.60 

7. Junior Attendants— 
Percentage of rate prescribed 
for Item 6(b)(ii) 
15 years of age—60% 210.40 
16 years of age—68.48% 240.10 
17 years of age—76.95% 269.80 
18 years of age—86.8% 304.30 
19 years of age—94.25% 330.40 
20 years of age—95.63% 335.30 
Thereafter full adult rate of 
classification working in 

8. Casuals Per Hour 
(a) Stewardess 8.04210 
(b) Attendant 7.82105 
(c) Bar Attendant 9.21316 
(d) Cook 9.60789 
(e) Junior Attendant 

15 years of age 4.88947 
16 years of age 5.67105 
17 years of age 6.45263 
18 years of age 7.23421 
thereafter full adult rate 7.82105 

9. Casual workers detailed in Item 
8 shall be paid on a hourly basis 
in accordance with subclause 
(2) of Clause 13. 

10. Notwithstanding the rates pro- 
vided in Item 2 a worker who 
has had less then two weeks 
experience as a Bar Attendant 
shall not be paid more than the 
rate in Item 6(b)(ii). 

(4) General 

The following rates of pay shall apply to 
workers employed in the following classifica- 
tions: 

Total Rate 
Per Week 

from 8/1/93 
$ 

Item Designation 
No. 
11. Driver: Motor Truck 

Non-articulated: In excess 
w of 9 tonnes capacity 

460.10 
(b) Articulated: 

(i) Over 9 tonnes capac- 
ity but under 21 ton- 
nes 468.30 

(ii) 21 tonnes capacity 
and over but under 25 
tonnes 474.60 

(iii) 25 tonnes capacity 
and over 479.50 

12. Driver: Commissioner's Car 465.90 

13. Attendant—Central Registry 383.40 

Rate per 
Hour 

14. Office Cleaner (rate includes 
allowance in lieu of long serv- 
ice leave) 10.31197 

Leading hand office cleaners 
shall be paid the following 
allowances: 
(i) Perth $12.10 per week 

(ii) Midland $8.40 per week 
(5) Junior Workers and Junior Station Assistants shall 

be paid at the rate of the following percentage of 
the appropriate rate prescribed for Level 1 in 
paragraph (2)(a) of this clause: 

Rate per Week 
from 8/1/93 

% $ 
Up to 16 years 41 150.50 
At 16 years 51 187.20 
17 years 58 212.90 
18 years 69 253.30 
19 years 79 290.00 
20 years 90 330.40 
Provided that juniors aged 18 years and over who 
are employed in adult positions shall be paid at the 
Award rate for the position occupied. 

(6) Apprentices: 
The weekly wage rate shall be a percentage of 

the tradesmen's rate as under:— 
Rate per Week 

from 8/1/93 
% $ 

(a) Five year term: 
First year 40 174.40 
Second year 48 209.30 
Third year 55 239.90 
Fourth year 75 327.10 
Fifth year 88 383.80 
Four year term: 
First year 42 183.20 
Second year 55 239.90 
Third year 75 327.10 
Fourth year 88 383.80 
Three and a half year 
term: 
First six months 42 183.20 
Next year 55 239.90 
Next following year 75 327.10 
Final year 88 383.80 
Three year term: 
First year 55 239.90 
Second year 75 327.10 
Third year 88 383.80 

(b) For the purpose of this part "tradesman's 
rate" means the rate of pay payable to an 
adult male fitter under the Engineering 
Trades (Government) Award numbered 29, 
30 and 31 of 1961 and 3 of 1962 as amended. 

(7) Leading Hands: 
Rate per 

Week from 
8/1/93 

$ 
(a) Class 3 

When in charge of not less than 
three and not more than ten 
other workers, a leading hand 
shall be paid extra per week 16.90 

(b) Class 2 
When in charge of more than 
ten and not more than twenty 
other workers a leading hand 
shall be paid extra per week 25.50 



Rate per 
Week from 

mm 
$ 

(c) Class 1 
When in charge of more than 
twenty other workers a leading 
hand shall be paid extra per 
week 32.80 

(8) National Wage Decision: 

If during the currency of this award the Western 
Australian Industrial Relations Commission 
should make a General Order giving effect to a 
National Wage Etecision the rates of pay for each 
designation herein shall be varied to the extent 
necessary to give effect to that order. 

(9) Minimum Wage: 

Notwithstanding the provisions of this award no 
adult worker (including apprentices), twenty-one 
years of age or over, shall be paid less than 
$275.50 per week as their ordinary rate of pay in 
respect of the ordinary hours of work prescribed 
by this award, but the minimum rate of pay does 
not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award 
rate) is not less than $275.50. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by 
this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay it shall be calculated upon the 
rate prescribed by this award for the classification 
in which the worker is employed. 

In this provision, "award" shall be read as 
"industrial agreement" where the case requires. 

(10) Tool Allowance 

All tradespersons shall be paid a tool allowance 
in accordance with the following provisions. 

(a) Where the employer does not provide a 
tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the em- 
ployer shall pay a tool allowance of:— 

(i) $9.20 per week to such tradesperson, or 

(ii) in the case of an apprentice a percentage 
of $9.20 being die percentage which 
appears against the apprentice's year of 
apprenticeship in subclause (6) of this 
clause. 

For the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of 
work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in this clause. 

(c) The employer shall provide for the use of 
tradespersons or apprentices all necessary 
power tools, special purpose tools and preci- 
sion measuring instruments. 

(d) A tradesperson or apprentice shall replace or 
pay for any tools supplied by the employer 
if lost through the worker's negligence. 

42. Clause 44.—Classification Structure and Rates of 
Pay: Immediately following this clause insert the following 
new clauses: 

45.—Classification Definitions. 
TRADESPERSON LEVEL 4 
MECHANICAL STREAM 
Key Responsibilities 
— Exercises trade skills and knowledge of the stream 

under limited supervision either individually or in 
a team environment. Develops independent judge- 
ment and exercises a wider range of skills relevant 
to the special requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery components or instru- 
ments including any associated systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes NC (Numerical Control) programmes. 
— Performs marking out tasks. 
— Undertakes welding, cutting and heat treatment. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes tasks which are incidental or periph- 

eral to the performance of their main task or 
function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent. 

TRADESPERSON LEVEL 5 
MECHANICAL STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or' in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments including any associated systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and instruments. 
— Material/tooling/component, identification, selec- 

tion, application and installation. 
— Writes, finds and edits faults on NC programmes. 
— Performs marking out tasks. 
— Undertakes welding, cutting and heat treatment 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 
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— Completion of 33% of qualification for Level 7 
(Post Trade Certificate or formal equivalent). 

— X% of advanced certificate. 
— Y In House training module. 

ENGINEERING TECHNICIAN LEVEL 5 
MECHANICAL STREAM 

An Engineering Technician Level 5 is an employee 
who has the equivalent level of training and/or 
experience to a Level 5 tradesperson in the technical 
fields as defined but is engaged in detail drafting or 
routing planning or technical tasks requiring technical 
knowledge. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
MECHANICAL STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and a wider range of skills 
relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault find/diagnosis on 
equipment, plant, vehicles, machinery, compo- 
nents or instruments which may utilise circuitry 
or control systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings as required. Applies calculations 
where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tooling/component, identification, selec- 

tion, application and installation. 
— Writes programmes, set up prove, edit and verify 

first-off samples for a range of NC/CNC machines 
and control units. Performs operations on CAD/ 
CAM terminals for NC programming. 

— Performs marking out tasks. 
— Undertakes welding, cutting and heat treatment. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Completion of 66% of qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
— X% of Advanced Certificate. 
— Y% of Associate Diploma 
— Z% In House training modules. 

ENGINEERING TECHNICIAN LEVEL 6 
MECHANICAL STREAM 

Engineering Technician Level 6 means an employee 
who has equivalent level of training and/or experience 
to a Tradesperson Level 6 but is engaged in detail 
drafting or planning or technical work which requires 
the exercise of judgement and skill in excess of that 
required of an employee at Level 5 under the 
supervision of technical staff. 

MECHANICAL STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault find/diagnosis on 
equipment, plant, vehicles, machinery, compo- 
nents or instruments which utilise complex cir- 
cuitry or control systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tooling/component, identification, selec- 

tion, application and installation. 
— Writes NC/CNC programmes for a range of 

NC/CNC machines and control units. 
— Applies Computer Numerical Control techniques 

in machining. 
— Applies quality control and quality assurance 

techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer keyboards and undertakes com- 
puter programming. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or equivalent. 
— X% of Advanced Certificate. 
— Y% of Associate Diploma 
— Z% In House training modules. 

ENGINEERING TECHNICIAN LEVEL 7 
MECHANICAL STREAM 

Engineering Tfechnician Level 7 means an employee 
who has equivalent level of training and/or experience 
to a—Special Class Level 6 but is engaged in one of 
the following areas; 

(i) Detail drafting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at Level 6 under the 
supervision of Technical Staff, or 

(ii) possesses a level of training and/or experience at 
Level 6 and exercises cross skilling in technical 
fields as defined. 

TRADESPERSON LEVEL 4 
FABRICATION STREAM 
Key Responsibilities 
— Exercises trade skills and knowledge of the stream 

under limited supervision either individually or in 
a team environment. Develops independent judge- 
ment and exercises a wider range of skills relevant 
to the specific requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 
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— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes, finds and edits faults on NC programmes. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent. 

TRADESPERSON LEVEL 5 
FABRICATION STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes, finds and edits faults on NC programmes. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Completion of 33% of Qualification for Level 7 

(Post Certificate or formal equivalent). 
— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 5 
FABRICATION STREAM 

An Engineering Technician Level 5 is an employee 
who has the equivalent level of training and/or 
experience to a Level 5 tradesperson in the technical 
fields as defined but is engaged in detail drafting or 
routing planning or technical tasks requiring technical 
knowledge. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
FABRICATION STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and a wider range of skills 
relevant to the sptecific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops minor design drawings as required. Applies 
calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes programmes, set up, prove, edit and verify; 

for cutting, shaping and forming on NC/CNC 
machines or control units. 

— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance, assistance and training to other 
staff at the same level or below. 

— Uses computer keyboards and undertakes basic 
computer programming. 

— Provides verbal and written reports. 
Qualifications 
— Completion of 66% of Qualification for Level 7 

(Post Certificate or formal equivalent). 
— X% of Advanced Certificate. 
— Y% of Advanced Certificate. 
— Z In House Training Modules. 

ENGINEERING TECHNICIAN LEVEL 6 
FABRICATION STREAM 

An Engineering Technician Level 6 is an employee 
who has the equivalent level of training and/or 
experience to a Tradesperson Level 6 but is engaged 
in detail drafting or planning or technical work which 
requires the exercise of judgement and skill in excess 
of that required of an employee at Level 5 under the 
supervision of technical staff. 

TRADESPERSON SPECIAL CLASS LEVEL 7 
FABRICATION STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 

— Understands and exercises safety. 



— Works from drawings, prints or plans and devel- 
ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes programmes, set up, prove, edit and verify; 

for cutting, shaping and forming on NC/CNC 
machines or control units. Utilises CAD/CAM or 
computer systems to write NC/CNC programmes. 

— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment. 
— Understands quality control and quality assurance 

techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer keyboards and undertakes com- 
puter programming. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or formal equivalent 

OR 
— X% of Advanced Certificate. 
— Y% of Advanced Certificate. 
— Z In House Training Modules. 

ENGINEERING TECHNICIAN LEVEL 7 
FABRICATION STREAM 

Engineering Technician Level 7 means an employee 
who has equivalent level of training and/or experience 
to a—Special Class Level 6 but is engaged in one of 
the following areas; 

(i) Detail drafting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at Level 6 under the 
supervision of Technical Staff; or 

(ii) possesses a level of training and/or experience at 
Level 6 and exercises cross skilling in technical 
fields as defined. 

TRADESPERSON LEVEL 4 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 

— Understands quality assurance and applies quality 
control techniques. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent. 

TRADESPERSON LEVEL 5 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Completion of 33% of Qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
OR 

— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 5 
ELECTRICAL/ELECTRONIC STREAM 

An Engineering Technician Level 5 is an employee 
who has the equivalent level of training and/or 
experience to a Level 5 tradesperson in the technical 
fields as defined but is engaged in detail drafting or 
routing planning or technical tasks requiring technical 
knowledge. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 



Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings as required. Applies calculations 
where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance, assistance and training to other 
staff. 

— Uses computer keyboards and undertakes basic 
computer programming. 

— Performs work of a general nature on radio, 
communication and electronic equipment. 

— Provides verbal and written reports. 
Qualifications 

— Completion of 66% of Qualification for Level 7 
(Post Trade Certificate or formal equivalent). 
OR 

— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 6 
ELECTRICAL/ELECTRONIC STREAM 

Engineering Technician Level 6 means an employee 
who has the equivalent level of training and/or 
experience to a Tradesperson Level 6 but is engaged 
in detail drafting or planning or technical work which 
requires the exercise of judgement and skill in excess 
of that required of an employee at Level 5 under the 
supervision of technical staff. 

TRADESPERSON SPECIAL CLASS LEVEL 7 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments which utilise circuitry or control systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 

— Applies quality control and quality assurance 
techniques. 

— Undertakes a wider range of advanced tasks which 
are incidental or peripheral to the performance of 
the main tasks or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer and undertakes computer program- 
ming. 

— Performs work on radio, communication and 
electronic systems and equipment. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or formal equivalent 

OR 
— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 7 
ELECTRICAL/ELECTRONIC STREAM 

Engineering Technician Level 7 means an employee 
who has the equivalent level of training and/or 
experience to a—Special Class Level 6 but is engaged 
in one of the following areas; 

(i) Detail drafting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at Level 6 under the 
supervision of Technical Staff; or 

(ii) possesses a level of training and/or experience at 
Level 6 and exercises cross skilling in technical 
fields as defined. 

ADVANCED TRADESPERSON LEVEL 8 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision with 
broad discretion within their work environment. 
Exercises a high level of judgement and exercises 
a wider range of skills relevant to the specific 
requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
machinery, plant, vehicles, instruments and com- 
ponents which utilise complex electrical, elec- 
tronic, mechanical and fluid power principles and 
controlled by complex digital and/or analogue 
control systems using integrated circuitry. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Responsible for quality control and ensure adher- 

ence to quality assurance procedures and work 
organisation. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provide trade/technical guidance and training to 
other staff. 

— Uses computer and undertakes computer program- 
ming. 
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— Applies computer integrated manufacturing tech- 
niques 

— Plan maintenance programmes. Provides verbal 
and written reports of a technical nature. 

— Performs work on radio and communication 
systems and complex equipment. 

Qualifications 
— Post Trade Certificate plus 
— X% modules of Advanced Certificate or 
— Y% modules of Associate Diploma—or equiva- 

lent level of accredited training 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 8 
ELECTRICAL/ELECTRONIC STREAM 

An Engineering Technician Level 8 means an 
employee who has the equivalent level of training 
and/or experience to an Advanced Tradesperson— 
Level 8 but is engaged in one of the following areas 
to the extent of that training; 

(i) Detail drafting involving originality of thought 
which requires the exercise of judgement and skill 
in excess of that required of a Technician at level 
7 under the supervision of Technical and/or 
professional Staff; or 

(ii) is engaged in planning or technical duties requir- 
ing judgement and skill in excess of that required 
of a Technician at level 7 under the supervision 
of Technical and/or professional Staff; or 

(iii) exercises a level of cross shilling in technical 
fields as defined. 

ADVANCED TRADESPERSON LEVEL 9 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream. Applies tasks organisational skills 
and exercises a high level of judgement/broad 
discretion within their work environment and a 
wider range of skills relevant to the specific 
requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
machinery, plant, vehicles, instruments and com- 
ponents which utilise complex electrical, elec- 
tronic, mechanical and fluid power principles and 
controlled by complex digital and/or analogue 
control systems using integrated circuitry. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Responsible for quality control and ensure adher- 

ence to quality assurance procedures and work 
organisation. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provide trade/technical guidance and training to 
other staff. 

— Develops computer programmes to aid setting up, 
commissioning, maintenance and operation of 
equipment and/or systems. 

— Applies computer integrated manufacturing tech- 
niques involving computer operating and pro- 
gramming. 

— Plan maintenance programmes and prepare tech- 
nical reports on specific tasks. 

— Performs work on complex radio and communica- 
tion systems. 

Qualifications 
— Advanced Certificate or 
— Y% modules of an Associate Diploma or equiva- 

lent level of accredited training 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 9 
ELECTRICAL/ELECTRONIC STREAM 

An Engineering Technician Level 9 has an equiva- 
lent level of training and/or experience to that of an 
Advanced Tradesperson Level 9 but is engaged on one 
of the following areas; 

(i) Undertakes drafting or planning or technical 
duties which requires the exercise of judgement 
and skill in excess of that required at the Level 8; 
or 

(ii) exercises a level of cross shilling in technical 
fields as defined, consistent with the training and 
experience at this grade. 

ADVANCED TRADESPERSON LEVEL 10 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised advanced trade skills at the 

level attained by post trade qualifications or 
accreditations thereto, relevant to the specific 
requirements of the organisation 

Indicative Tasks 
— Exercises a high level of judgement whilst 

working on advanced equipment, machinery, 
plant, vehicles, instruments and components 
which utilise complex electrical, electronic, me- 
chanical and fluid power principles and are 
controlled by complex digital and or analogue 
circuitry. 

— Works independently and without supervision. 
Applies task organisational skills and broader 
discretion within the work environment. 

— Undertakes design, prototype and development 
work in collaboration with Engineer. 

— Understands and exercises safety in the work 
place. 

— Works from drawings, prints or plans and devel- 
ops drawings as required. Applies calculations 
where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out or measuring tasks. 
— Undertakes soldering and/or welding and cutting. 
— Responsible for quality control and ensure adher- 

ence to quality assurance procedures and work 
organisation. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provides technical guidance and training to other 
staff. 

— Possesses and uses computer programming skills 
to set up, commission, maintain and operate 
equipment and/or systems. 
OR 
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— Applies Advanced computer and integrated manu- 
facturing techniques involving computer operat- 
ing and programming. 

— Plan maintenance programmes and prepare tech- 
nical reports on specific tasks. 

Qualifications 
— Completed 3rd year Associate Diploma or formal 

equivalent 
— Z In House training modules. 

ENGINEERING ASSOCIATE LEVEL 10 
ELECTRICAL/ELECTRONIC STREAM 

Engineering Associate Level 10 means an employee 
who works above and beyond a Technician at Level 9 
and has successfully completed 3rd year part time of 
an Associate Diploma or the equivalent level of 
accredited training and is engaged in; 

(i) Making of major design drawings or graphics or 
performing technical duties in a specific field of 
engineering, laboratory or scientific practice such 
as research design, testing, manufacture, assem- 
bly, construction, operation, diagnostics and 
maintenance or equipment facilities or products, 
including computer software, quality processes, 
occupational health and safety and/or standards 
and plant and material security processes and like 
work; or 

(ii) Planning of operations and/or processes including 
the estimation of requirements of staffing, mate- 
rial cost and quantities and machinery require- 
ments, purchasing materials or components, 
scheduling, work study, industrial engineering 
and/or materials handling process. 

TRADESPERSON LEVEL 4 
TIMBER & ALLIED STREAM 
Key Responsibilities 
— Exercises trade skills and knowledge of the stream 

under limited supervision either individually or in 
a team environment. Develop independent judge- 
ment and exercises a wider range of skills relevant 
to the specific requirements of the organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Performs marking out tasks. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes tasks which are incidental or periph- 

eral to the performance of their main task or 
function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent 

TRADESPERSON LEVEL 5 
TIMBER & ALLIED STREAM 
Key Responsibilities 

— Exercises improved trade skills and knowledge of 
the stream under limited supervision either indi- 
vidually or in a team environment. Develops 

independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tool/component identification, selection, 

application and installation. 
— Performs marking out tasks. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of their 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards 
— Provides verbal and written reports. 

Qualifications 
— Completion of 33% Qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
OR 

— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z in House training modules. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
TIMBER & ALLIED STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and a wider range of skills 
relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans and 

develops design drawings as required. Applies 
calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tool/component identification, selection, 

application and installation. 
— Performs marking out tasks. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of their 
main task or function. 

— Provides guidance, assistance and training to other 
staff. 

— Uses computer keyboards and undertakes basic 
computer programming. 

— Provides verbal and written reports. 
Qualifications 
— Completion of 66% Qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
OR 
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— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z in House training modules. 

TRADESPERSON SPECIAL CLASS LEVEL 7 
TIMBER & ALLIED STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans and 

develops drawings and undertakes basic design, as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tool/component identification, selection, 

application and installation. 
— Performs marking out tasks. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of their 
main task or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer keyboards and undertakes com- 
puter programming. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or formal equivalent 

OR 
— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z in House training modules. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVEL 1 
Key Responsibilities 

Undertakes routine manual duties to the level of 
training under direct supervision. 
Indicative Tasks 

* Performs general manual/cleaning duties. 
* Undertakes pick up and deliveries. 
* Undertakes motor vehicle driving. 
* Assist in slinging and coupling. 
* Assists Crane Drivers. 
* Operates lifting equipment. 
* Uses selected hand tools. 
* Exercises safety within the workplace. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVEL 2 
Key Responsibilities 

Exercises a wide range of skills in manufacturing 
maintenance, stores or operational duties and is 
responsible for the quality of their own work and 
exercises discretion subject to routine supervision 
wither individually or in a team environment to the 
level of training. 

EMPLOYEE 

Indicative Tasks 
* Manufacturers items and components to a re- 

quired standard using simple plan/drawings and 
measuring equipment. 

* Assists crane drivers and other drivers using 
correct hand signals. 

* Operates lifting equipment and carries out sling- 
ing and coupling duties. 

* Performs specific manual or machine assisted 
cleaning tasks. 

* Setting up and operation of specific types of fixed 
and portable machines. 

* Performs routine maintenance tasks on plant and 
equipment. 

* Uses a range of hand tools. 
* Undertakes receiving, despatching and inventory 

control. 
* Keyboard operation. 
* Recognises basic quality standards/faults. 
* Maintain necessary records. 
* Exercises safety in the workplace. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVELS 
Key Responsibilities 

Exercises a wide range of skills including basic trade 
fault finding in manufacturing, maintenance and may 
also undertake a wide range of operational stores or 
administration duties. Responsible for quality of own 
work, exercises discretion and co-ordinates work in a 
team environment or works individually under general 
supervision to the level of training. 
Indicative Tasks 

* Basic trades. 
* Detect and correct faults. 
* Setting up and operation of a wider range of 

specific fixed and portable machines. 
* Works from instructions, drawings, plans and 

procedures and uses precision measuring instru- 
ments. 

* Exercises and implements safety procedures. 
* Licensed, Certified and Qualified operation of 

mobile plant, motor truck and cranes. 
* Undertakes preventative maintenance including 

running repairs on plant and equipment. 
* Select and uses hand tools and equipment. 
* Assists in general office administration duties. 
* Operation and co-ordination of a store including 

inventory and stock control. 
* Keyboard operation. 
* Maintain necessary records. 
* Provides on job training. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVEL4 
Key Responsibilities 

Exercises a wide range of skills (trade or equivalent) 
applicable to the relevant stream under limited supervi- 
sion either individually or in a team environment. 
Develops independent judgement and exercises a wider 
range of skills relevant to the requirements of the 
organisation. 
Indicative Tasks 

* Approves and passes first off samples and 
maintains quality of product. 

* Works from drawing, prints or plans. 
* Operates, sets up and adjusts machinery to the 

level of training position including production 
process welding. 
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* Undertakes running repairs on a range of ma- 
chines/work stations including preventative main- 
tenance. 

* Operates all lifting equipment. 
* Undertakes erection and dismantling of scaffold- 

ing. 
* Operate all mobile plant include motor trucks. 
* Computer Operation (MRPS MINCOM etc) 
* Undertake general office administration duties at 

a higher level than level 3. 
* Operation and co-ordination of a store including 

inventory and stock control at level higher than 
level 3. 

* Provides On Job training in conjunction with 
appropriate trainers. 

CIVIL AND ELECTRICAL SYSTEMS 
MAINTAINER LEVEL 1 (TRAINEE) 

Undertakes routine manual duties to the level of 
training under direct supervision, usually in a team. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates relevant hand tools, equipment and 
machinery associated with work area. 

* Performs general cleaning duties. 
* Drives light vehicles. 
* Exercises safety within the workplace. 

MAINTAINER LEVEL 2 
Key Responsibilities 

Utilises manual and mechanical aids, provides 
assistance and exercises basic skills on a wide range of 
non-trade tasks under direct supervision either individ- 
ually or in a team to the level of training. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates relevant hand tools, equipment and 
machinery associated with work area. 

* Performs specific manual or machine assisted 
cleaning tasks. 

* Recognises basic quality standards/faults/ 
* Maintains necessary records. 
* Exercises safety within the workplace. 
* Drives light vehicles. 

MAINTAINER LEVEL 3 AND 3A 
Key Responsibilities 

Utilises manual and mechanical aids, motor trucks, 
mechanical plant and mobile and fixed overhead 
cranes, provides assistance and exercises basic skills on 
a wide range of non-trade tasks under direct supervision 
either individually or in a team to the level of training. 
Indicative Tasks 

An employer at this level may be required to perform 
all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates relevant hand tools, equipment and 
machinery associated with work area. 

* Performs specific manual or machine assisted 
cleaning tasks. 

* Recognises basic quality standards/faults. 
* Maintains necessary records. 
* Performs motor truck driving duties as required. 
* Operates relevant licensed and/or certificated 

mechanical plant and mobile and fixed overhead 
cranes as appropriate. 

* Performs routine maintenance and running repairs 
and basic fault finding to vehicles, mechanical 
plant, mobile cranes and other equipment as 
appropriate. 

* Exercises safety within the workplace. 

SENIOR MAINTAINER LEVEL 4 
Key Responsibilities 

Utilises manual and mechanical aids, vehicles, and 
plant as appropriate on a wide range of tasks and 
co-ordinates the allocation and maintenance of those 
items as necessary. Responsible for the team or small 
groups when required, assists with both the co- 
ordination of work and with the provision of on-the-job 
training of staff, exercises discretion and works in a 
team or individually under minimal supervision. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates as required and performs or co-ordinates 
the necessary maintenance to relevant hand tools, 
equipment and machinery. 

* Understands and applies quality control tech- 
niques. 

* Detects faults and where appropriate arrange 
rectification. 

* Performs the necessary administrative duties. 
* Supervises, controls and co-ordinates group or 

individuals activities when required. 
* Provides on-the-job training. 
* Exercises and implements safety procedures and 

requirements. 

ADVANCED MAINTAINER LEVEL 5 
Key Responsibilities 

Operation, supervision, control and co-ordination, as 
appropriate, of work groups or other functions and 
exercises discretion on a wide range of non-trade tasks, 
or some basic trade tasks, under general supervision 
either individually or in a team to the level of training. 

Indicative Tasks 
* Supervises individuals or groups. 
* Supervises other activities as required. 
* Performs basic trade tasks as appropriate. 
* Operates, controls and performs routing mainte- 

nance to complex specialised machinery. 
* Understands and implements quality control tech- 

niques. 
* Detects faults and where appropriate arranges 

rectification. 
* Provides on-the-job training. 
* Performs necessary administrative tasks. 
* Exercises and implements safety procedures and 

requirements. 

ADVANCED MAINTAINER LEVEL 6 
Key Responsibilities 

Planning, direction, supervision, control and co- 
ordination, as appropriate of work groups or other 
functions above the classification criteria for Level 5 
and exercises discretion in a wide range of non-trade 
tasks, or some basic trade tasks, under general 
supervision either individually or in a team to the level 
of training. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks:— 
* Supervises individuals or groups. 
* Supervises other activities as required. 
* Performs basic trade tasks as appropriate. 
* Plans, directs and co-ordinates complex special- 

ised machinery. 
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* Understands and implements quality control tech- 
niques. 

* Detects faults and where appropriate arranges 
rectification. 

* Provides on-the-job training. 
* Performs necessary administrative tasks. 
* Exercises and implements safety procedures and 

requirements. 
* Responsibility for groups or activities the classifi- 

cation criterion for which is specifically nomi- 
nated at this level. 

OPERATIONS 
OPERATIONS EMPLOYEE LEVEL 1 (TRAINEE) 
Key Responsibilities 

This is a position for a new recruit to the operations 
division who undertakes induction training during a six 
month probationary period. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs cleaning and manual handling. 
* Provides passenger assistance (ie. train informa- 

tion load/unload luggage). 

OPERATIONS EMPLOYEE LEVEL 2 
Key Responsibilities 

Performs miscellaneous tasks of a non trade nature 
around stations, yards, passenger and freight depots. 

Effectively handle and stow consignments in a 
designated area. Generally works in a team. 

May work at more than one location during a shift, 
be utlised on other general activities including those in 
a higher or lower designation of the station or depot. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks: 

* Light Vehicle driving 
* Load/unload motor rail 
* Number taking 
* Stowing and securing freight including items on 

wagons 
* Parcels receipt and delivery 
* Undertake cleaning and maintain the workplace in 

a clear and safe manner 
* Manual handling 
* Barracks caretaking 
* Slinging and coupling 

OPERATIONS EMPLOYEE LEVEL 3 
Key Responsibilities 

Responsible for ensuring that loading is stowed and 
secured correctly prior to despatch of wagons. 

Ensure dangerous goods are identified and trans- 
ported in accordance with regulations. 

Receipt and processing of consignment notes. 
Carry out designated shunting operations (and at 

certain locations train movements) in shunting yards 
and associated sidings, generally works in a team. 

May work at more than one location during a shift, 
be utilised on other general activities including those 
of a higher or lower designation of the station or depot. 
Indicative Tasks 

* Assist marshall and de-marshall trains 
* Collect wagons for despatch and place inward 

wagons to various sidings 
* Relay hand signals 
* Note and report any irregularities of wagons 

and/or loading 
* Observe safety requirements in shunting yards 
* Report all mishaps 
* Checking/securing 
* Consignment note acceptance and clerical duties 
* Base radio 
* Light Vehicle driving 

OPERATIONS EMPLOYEE LEVEL 3A 
Key Responsibilities 

Responsible for operation or signalling and safe 
passage of trains in country areas. 

Responsible for the operation of mobile plant in 
freight yards, in a safe and efficient manner. 

Responsible for truck driving up to 9 tonne. 
May work at more than one location during a shift, 

be utilised on other general activities including those 
in a higher or lower designation of the station or depot. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks: 

* Operate signal cabin 
* Car driving 
* Observe safety requirements 
* Report signal and points failures 
* Load/unload and store containers 
* Ensure containers are correctly stowed and se- 

cured prior to despatch of wagons 
* Check that mechanical equipment is in safe 

working order 
* Perform running maintenance on mechanical 

equipment 
* Light vehicle driving 
* Truck driving up to 9 tonne 

OPERATIONS EMPLOYEE LEVEL 5 
Key Responsibilities 

Responsible for the efficient preparation and des- 
patch of trains, and associated servicing of clients in the 
placing and despatch of freight to and from sidings and 
loading points. 

Responsible for the operation of the Container 
Handling Machine at Kewdale. 

Responsible for carrying out train running in a safe 
and efficient manner and in accordance with the book 
of rules. 

At Forrestfield controls a shunting team under direct 
supervision of a Operation Employee Level 6. 

May work at more than one location during a shift, 
be utilised on other general activities including those 
in a higher or lower designation of the station or depot. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Controlling a shunting team 
* Train despatch 
* Light vehicle driving 
* Operate signal cabin 
* Supervision 
* Operate container handling machine 

OPERATIONS EMPLOYEE LEVEL 6 
Key Responsibilities 

Controls the movement of traffic in the following 
situations:— 

* At major marshalling yards controls a shunting 
team, marshalling and de-marshalling trains 

* Oversees yard operations to ensure the safe 
despatch of trains and security of incoming trains 

* At major centres controls the signalling of trains 
over signal controlled territory 

* Ensures employees carry out their work in a safe 
manner 

May work at more than one location during a shift, 
be utilised on other general activities including those 
in lower designation of the station or depot. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks:— 
* Control a shunting team 
* Despatch of trains 



* Signalling 
* Safety of operations 
* Supervision 

MOTIVE POWER 
RAILWAY VEHICLE MAINTAINER LEVEL 1 
(TRAINEE). 
Key Responsibilities 

To maintain an acceptable level of cleanliness and 
tidiness in all designated area. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks: 

* Perform general cleaning duties 
* Perform general manual handling tasks 
* Exercise safety 
* Drive motor vehicle. A class license. 

RAILWAY VEHICLE MAINTAINER LEVEL 2 
Key Responsibilities 

To operate fixed plant, carry out minor maintenance 
tasks and assist other staff with the maintenance of 
Locomotives, Rollingstock and other ancillary vehi- 
cles, machines and equipment operated by Westrail. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks. 

* Assist all staff in servicing, maintenance, repair 
and where applicable re-railing or railway vehi- 
cles 

* Perform specific cleaning tasks using manual or 
mechanised means 

* Assist to provide efficient store counter service 
* Carry out specific service and maintenance tasks 
* Operate fixed plant 
* Operate lifting equipment 
* Utilised selected hand tools and machines 
* Drive motor vehicles requiring an A class license 
* Exercise safety 
* On job instruction 

RAILWAY VEHICLE MAINTAINER LEVEL 3 
Key Responsibilities 

To carry out repairs, component change out, servic- 
ing and modification to Rollingstock in repair depot. 
Provide support functions for the maintenance of 
locomotives, rollingstock and other ancillary vehicles, 
machines and equipment operated by Westrail. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks. 

* Carry out repairs, servicing (including re-railing) 
to rollingstock and other vehicles 

* Use hand tools and machines 
* Operate mobile plant and mobile and overhead 

cab cranes 
* Assist with and direct the operation of mobile and 

mobile crane, including slinging and coupling 
* Drive motor truck to B class license requirement 
* Service and maintain locomotive, rollingstock and 

other vehicle batteries 
* Assist with office administration duties 
* Keyboard operation 
* Control and operate supply store 
* On job instruction 
* Maintain records 
* Exercise safety 
* Undertake cleaning tasks 

RAILWAY VEHICLE MAINTAINER LEVEL 4 
Key Responsibilities 

To examine, inspect, identify faults, repair, service, 
maintain and brake test rollingstock as part of a train 
or as single vehicles. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks. 
* Examine inspect and identify faults on trains 
* Brake test trains and issue certificates 
* Carry out repairs, servicing and maintenance to 

rollingstock (including re-railing) 
* Use hand and machine tools 
* Operate mobile plane and cranes 
* Assist with and direct the operation of mobile 

plant and cranes 
* Drive motor vehicles to A and B licence require- 

ments 
* Carry out on job instruction 
* Carry out multi skilled tasks in non wagon 

function depots 
* Maintain records 
* Exercise safety 
* Undertake cleaning tasks 

RAILWAY VEHICLE MAINTAINER LEVEL 5 
Key Responsibilities 

To co-ordinate and assist team in the examination, 
inspection, fault identification, brake testing, repair, 
servicing and maintenance of rollingstock as part of a 
train or as a single vehicle. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks: 
* Co-ordinate a team 
* Assist team with and/or carry out examination, 

inspection and fault identification of trains. 
* Assist team with and/or carry out brake tests on 

trains or single vehicles and issue certificates 
where applicable 

* Assist team with and/or carry out repairs, servic- 
ing and maintenance of rollingstock (including 
re-railing) 

* Utilise hand and machine tools 
* Operate mobile plant and cranes 
* Assist with and direct the operation of mobile 

plant and cranes 
* Trammel and gauge rollingstock 
* On job instmction 
* Maintain Records 
* Office administration 
* Keyboard operation 
* Organise material supply 
* Organise rollingstock movement in and around 

depot or yard 
* Exercise safety 
* Drive motor vehicles (A & B License) 
* Undertake cleaning tasks 

URBAN PASSENGER 
SUBURBAN RAIL ATTENDANT LEVEL 1 
(TRAINEE) 
Key Responsibilities 

To assist in the provision of quality service to 
passengers by ensuring a high standard of presentation 
of railcars while learning about other aspects of 
passenger service. 

Indicative Tasks 
— Cleaning of railcars 
— Submission of damage reports 
— Assist in cleaning of stations and buildings 
— Assist in work of Passenger Services Assistant 
— Attend induction training courses as required 

SUBURBAN RAIL ATTENDANT LEVEL 2 
Key Responsibilities 

lb assist in the provision of quality service to 
passengers by ensuring a high standard of presentation 
of railcars. 
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Indicative Tasks 
— Cleaning of railcars 
— Submission of damage reports to Chief Suburban 

Rail Attendant 
— Cleaning of depot buildings and facilities 
— Tidying of depot surrounds 
— Carry out cleaning duties of Suburban Rail 

Attendant level 3 as required 
— If qualified, act in position of Suburban Rail 

Attendant level 3 when required 
SUBURBAN RAIL ATTENDANT LEVEL 3 
Key Responsibilities 

To assist in the provision of quality service to 
passengers by: 
(a) ensuring a high standard of presentation of 

railcars, stations, station facilities and surrounds; 
(b) offering assistance to passengers on platforms. 

Indicative Tasks 
— Cleaning of station and depot buildings, platforms 

and facilities 
— Minor maintenance to station and depot buildings, 

platforms and facilities 
— Tidying of station and depot surrounds 
— Provision of information and other assistance to 

passengers where practicable 
— Report damage and/or urgent repair requirements 

to appropriate Passenger Services Assistant 
— Perform random surveillance of railway property 

and report any unusual activities to General 
Report Centre 

— Act in position of Passenger Services Assistant for 
relief and special purposes 

— Cleaning of railcars 
— Submission of damage reports to Chief Suburban 

Rail Attendant 
CHIEF SUBURBAN RAIL ATTENDANT LEVEL 5 
Key Responsibilities 

To assist in the provision of quality services to 
passengers by: 
(a) ensuring a high standard of presentation of railcars 

and depot buildings, facilities and surrounds; super- 
vising the training of Trainee SRA's and SRA's; 
supervising, supporting and counselling SRA's. 

(b) carrying out surveillance of railcars and other 
property within depots. 

Indicative Tasks 
— Allocation of specific tasks to depot based SRA's 
— Supervision of SRA's in the performance of those 

tasks 
— Ensure provision of resources for SRA's 
— Counsel SRA's on work performance and procedures 
— Arrange appropriate action on damage reports 

from SRA's 
— Cleaning of railcars, depot buildings, facilities and 

surrounds 
— Monitor training requirements of trainee SRA's 
— Surveillance of railcars, buildings and facilities 

within depots and reporting of unusual incidents 
PASSENGER SERVICE ASSISTANT LEVEL 5 
Key Responsibilities 

To provide quality service to passengers by: 
ensuring a high standard of presentation of 
facilities at stations; 
offering a wide range of assistance to passengers; 
assisting in the provision of a pleasant and secure 
environment for travel. 

Indicative Tasks 
— Carry out frequent inspections of all stations in the 

group with respect to cleanliness; equipment 
serviceablility; condition of buildings, fixtures 
and platform surfaces and as appropriate the 
cleanliness and condition of pedestrian mazes and 
footpaths, footbridges, subways, car parks and bus 
interchange facilities 

— Report maintenance or work required to Passenger 
Service Manager 

— Post/remove notices as required 
— Lock/unlock passenger facilities as necessary 
— Provide physical assistance and/or advice to 

passengers 
— Provide travel information to passengers 
— Observe passenger behaviour and take appropriate 

action 
— Monitor passenger bus/train integration at inter- 

change stations and advise Passenger Service 
Manager/Train Controller of any problems and/or 
action taken 

— Supervise group travel passengers 
— Assist passengers entraining and detraining 
— Observe passenger behaviour and take appropriate 

action 
— Assist in maintaining tidy condition of railcars on 

traffic, remove litter as far as practicable and 
notify driver of any other servicing requirements 

— In emergency, co-operate with driver and/or 
emergency personnel as required 

— Cairy out safeworking and/or other duties for 
which qualified when requested to do so by Train 
Controller or Passenger Service Manager 

— Carry out canna counts 
— Perform random surveillance of railway property 

and report any unusual activities General Report 
Centre 

— By manner and personal presentation promote the 
concept of high quality service to passengers 

— Drive motor vehicles as required 
— Assist passengers with ticketing problems as 

required 

SENIOR PASSENGER SERVICE ASSISTANT 
LEVEL 6 
Key Responsibilities 

To provide quality service to passengers by ensuring 
a high standard of presentation of facilities at stations; 
offering a wide range of assistance to passengers; 
assisting in the provision of a pleasant and secure 
environment for travel; provision of revenue protec- 
tion; fostering good relations with the local commu- 
nity. 
Indicative Tasks 
— Inspect tickets on trains and at stations 
— Issue cautions and infringement notices as neces- 

sary 
— Follow up suggestions and request for information 

and assistance, complaints and other incidents by 
visits 

— Assist in ensuring members of aged persons clubs, 
employees of sheltered workshops, schoolchildren 
and other special interest groups are fully briefed 
at regular intervals on services provided 

— All tasks that are undertaken by PSA 

COUNTRY PASSENGER 
PASSENGER ASSISTANT LEVEL 1 (TRAINEE) 
Key Responsibilities 

This is a position for a new recruit to the Passenger 
Services section. Can be called upon to perform the role 
of a Passenger Assistant during initial training. Trainee 
assessed during probational period. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and information 
* Passenger comfort and safety 
* Collection of revenue 
* Serving meals and drinks to passengers 
* Train cleanliness 
* Effecting emergency procedures as directed 
* Completing necessary documentation as required 
* Dealing with customer complaints and problems 
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PASSENGER ASSISTANT LEVEL 3 
Key Responsibilities 

To ensure that the quality of service provided to 
passengers relfects the overall standard necessary to 
meet Westrail's passenger requirements. 

Can be called upon to relieve in a higher designated 
position. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and infoimation 
* Passenger comfort and safety 
* Collection of revenue 
* Serving meals and drinks to passengers 
* Train cleanliness 
* Effecting emergency procedures as directed 
* Completing necessary documentation as required 
* Dealing with customer complaints and problems 

PASSENGER ASSISTANT LEVEL 5 
Key Responsibilities 

To ensure that the quality of service provided to 
passengers relfects the overall standard necessary to 
meet Westrail's passenger requirements. 

Can be called upon to relieve in a lower or higher 
designated position. 

Supervision of Passenger Assistants Level 2 as required. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and information 
* Passenger comfort and safety 
* Collection of revenue 
* Serving meals and drinks to passengers 
* Train cleanliness 
* Effecting emergency procedures as directed 
* Completing necessary documentation as required 
* Dealing with customer complaints and problems 
* Supervision of Passenger Assistant's level 2 as 

required 
SENIOR PASSENGER ASSISTANT LEVEL 6 
Key Responsibilities 

To ensure that the quality of service provided to 
passengers relfects the overall standard necessary to 
meet Westrail's passenger requirements. 

Supervise Passenger Assistants. 
Perform safe working duties in accordance with the 

Book of Rules and General Appendix as required. 
Can be called upon to relieve in a lower designated 

position. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and information 
* Passenger comfort and safety 
* Collection of revenue 
* Train operation 
* Ensuring on train facilities are operational and 

equipment and amenities meet standards 
* Supervision of passenger assistants 
* Interact with locomotice crew for train operation 
* Train cleanliness 
* Effect emergency procedures or delegate as required 
* Complete necessary documentation 
* Dealing with customer complaints and problems 
* Maintaining a high personal profile with regular 

train patrol 
43. Clause 45.—Classification Definitions: Immediately 

following this clause insert the following new clause— 
46.—Liberty to Apply. 

Should any oversight, omission or error arise in 
establishing this award as a true paid rates award there 
shall be liberty to apply to further amend the award to 
reflect the true intent of the parties. 

44. Appendix A: Delete this Appendix and insert in lieu 
thereof: 

Appendix A—Competency Based Classification 
Structures, Implementation Manual. 

Table of Contents. 
Introduction 
Section 1. Tradespersons—All Divisions 
Section 2. Workshops & Supply—Production Em- 

ployee 
Section 3. Engineering—Motive Power 
Section 4. Engineering—Civil & Electrical Systems 
Section 5. Freight Operations 
Section 6. Passenger Operations—Country 

Introduction 
In October 1989 the respondent unions to the 

Railway Employees Award and Westrail entered into 
an agreement to commence a program of examining 
jobs to identify the skills and training requirements that 
would be needed to increase the productivity and 
efficiency of Westrail. 

The parties to that agreement also undertook to 
develop new competency based classification struc- 
tures in order to remove barriers to the utilisation of 
skills acquired through training and to provide im- 
proved career path opportunities for employees. 

The following extract from the award reiterates the 
aims of the Structural Efficiency processes: 

(a) The parties to this award recognise that in 
order to increase the efficiency and produc- 
tivity of the rail industry and to ensure 
mobility within the industry generally, a 
greater commitment to training and skill 
development is needed, but so as to not 
promote deskilling. Accordingly, the parties 
commit themselves to: 

(i) developing a more highly skilled and 
flexible workforce 

(ii) providing employees with career oppor- 
tunities through appropriate training to 
acquire additional skills; and 

(iii) removing barriers to the utilisation of 
skills acquired. 

In preparation for the new competency based 
classification structures the Award was amended in 
May 1990 to require employees to work to the level of 
their skill, competence and training. 

The terms of the award are: 
(a) An employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence and 
training, including work which is incidental 
or peripheral to the employee's main tasks or 
functions, provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) of this subclause 
shall be consistent with the employer's 
responsibilities to provide a safe and healthy 
working environment 

A complete outline of the structure is shown. 
This manual sets down the arrangements under 

which the new competency based classification struc- 
tures will be introduced in each branch or division and 
how the wider duties provision in the award will 
operate. 
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Engineering 

Operations urban 
Passenger 

Country 
Passenger 

Trades Non-Trades Civil & 
Electrical 

Motive 
Power 

Systems 

Level 10 35% Advanced 
Tradesperson 

30% Advanced 
Tradesperson 

25% Advanced 
Tradesperson 

15% Tradesperson 
Special Class 

10% Tradesperson 
Special Class 

Level 9 

Level 8 

Level 7 

Operations 
Employee 

Senior Passenger 
Service 
Assistant 

Semor 
Passenger 
Assistant 

Advanced 
Maintainer 

Level 6 

Operations 
Employee 

Passenger 
Service 
Assistant 

Passenger 
Assistant 

Advanced 
Maintainer 

Railway 
Vehicle 
Maintainer 

Level 5 105% Tradesperson 

Chief Suburban 
Rail Attendant 

Railway 
Vehicle 
Maintainer 

Workshops 
Production 
Employee 

Senior 
Maintainer 

Level 4 100% Tradesperson 

Operations 
Employee 

Maintainer Railway 
Vehicle 
Maintainer 
Railway 
Vehicle 
Maintainer 
Railway 
Vehicle 
Maintainer 
Railway 
Vehicle 
Maintainer 

Level 3A 96.9% Workshops 
Production 
Employee 
Workshops 
Production 
Employee 
Workshops 
Production 
Employee 
Workshops 
Production 
Employee 

Suburban Rail 
Attendant 

Passenger 
Assistant 

Operations 
Employee 

Maintainer Level 3 93. 

Suburban Rail 
Attendant 

Operations 
Employee 

Passenger 
Assistant 

Maintainer Level 2 89.01% 

Operations 
Employee 

Suburban Rail 
Attendant 

Passenger 
Assistant 

Maintainer Level 1 84. 

Section 1. Tradespersons—All Divisions. 
Contents. 

1.1 The Structure 
1.2 Defined Career Paths 
1.3 Wider Range Of Duties 
1.4 Training For Wider Range Of Duties 
1.5 Translation lb The New Structure 
1.6 Classification Determination and Progres- 

sion 
1.7 Higher Duties 

Appendices 
Translation to New Structure—Appendix A 
Classification Structure—Appendix B 

1. TRADESPERSONS—ALL DIVISIONS 
1.1 The Structure 

Westrail has agreed to introduce the 
classification structure and work level defini- 
tions that were developed for the National 
Metal Industry Award. 

That structure has 14 levels commencing 
at C14 for the induction of new employees 
through to C1 Engineer level. 

The structure has been modified in the 
following way for Westrail's purposes. 

Westrail Levels Metal Trades Levels 

Westrail Levels Metal Trades Levels 

10 Advanced Level 3 C 4 
 Tradesperson   

9 Level 2 C 5 

8 Level 1 C 6 

7 Tradesperson Level 2 C 7 
 Special Class   
6 Level 1 C 8 

5 Tradesperson Level 2 C 9 

4 Tradesperson/ Level 1 C 10 
Workshops 
Production 
Employee 

3 Workshops C 11 
 Production   

2 Employee C 12 

C 13/14 

This part of the manual deals with Levels 
4 to 10 for tradespersons. 

The rates of pay agreed with the Unions 
provide a single rate of pay for each level to 
replace the present three column structure in 
the Award. In addition an experience allow- 
ance for Levels 4—7 will apply after 12 
months and 24 months experience as a 
tradesperson in Westrail. The allowance is 
for total experience as a tradesperson in 
Westrail and employees moving from one 
level to another will continue to have their 
level of experience as a tradesperson recogni- 
sed. On translation to the new structure 
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previous service with Westrail will count in 
determining eligibility for the allowance. 

1.2 Defined Career Paths 
The new structure has four defined career 

path streams for tradespersons. These are 
illustrated in the following diagram. 

Level 10 

Level 9 

Level 8 ///////////////// 
  /////////////////   
Level? ///////////////// ///////////////// ///////////////// ///////////////// 
  ///////////////// ///////////////// ///////////////// ///////////////// 
Level 6 ///////////////// ///////////////// ///////////////// ///////////////// 
 ///////////////// llllllllllllHill ///////////////// ///////////////// 
Levels ///////////////// ///////////////// ///////////////// ///////////////// 
 ///////////////// ///////////////// ///////////////// ///////////////// 
Level 4 III Hill llllll III Hill HillHHill ///////////////// llllll llllll Hill 

Mechanical Fabrication Electrical/ Timber and 
Stream Stream Electronic Allied 

Stream Stream 

The career paths depicted in the above 
diagram are based on the current work 
undertaken and the technology used within 
Westrail. That is not to say that in the future 
the career opportunities within a particular 
stream will not alter as a result of the 
introduction of new technology and work 
arrangements may allow for the career 
opportunities for a particular stream to 
increase. However, the work reorganisation 
and job redesign processes as well as the 
introduction of new technology will allow for 
the career opportunities within a particular 
stream to increase. 

Broad occupation or work level definitions 
have been developed for all levels in each 
stream. 

The development of detailed competency 
profiles for progression in the structure is 
dealt with later in the manual in the section 
dealing with Classification Determination. 

Under the new structure each person will 
be designated as a Tradesperson, Tradesper- 
son Special Class or Advanced Tradesperson 
followed by the persons core work stream 
and level. 

i.e. Tradesperson Special Class, Mechani- 
cal Level 6. 

1.3 Wider Range of Duties 
Artificial barriers or demarcations be- 

tween jobs within the same stream or 
between streams are eliminated under the 
new structure. 

The only question should be whether a 
tradesperson has received the appropriate 
training and holds the relevant licences/ 
qualifications to carry out the work safely 
and competently. 

Specific job classifications that describe 
narrow job functions such as fitter, copper- 
smith or diesel maintainer which we have all 
been accustomed to will now disappear from 
use. 

The next section discusses training in 
preparation for a wider range of duties. 
However, many tradespersons are already 
competent to carry out work outside their 
core stream. 

The introduction of the new structure now 
allows these people to perform a wider range 
of tasks and to utilise their full range of skills. 
This will lead to people having more varied 

jobs and benefit both the employee and 
Westrail by providing more fulfilling jobs as 
well as improving the efficiency and produc- 
tivity of the organisation and contribute 
towards a worker progressing within the 
structure. 

Vehicle driving is one aspect that falls into 
the area of a wider range of duties. Over a 
long period of time there have been 
anomalies associated with motor vehicle 
driving. A requirement will be that trade- 
speople undertake driving duties associated 
with the work that they are performing. 

In those areas that it is essential for the 
fulfilling of the duties of that occupation 
possession of an "A" Class Motor Drivers 
Licence will be an essential requirement for 
those who should ordinarily be eligible to 
hold one for recruitment into the organisa- 
tion. Workers will be required to undertake 
vehicle driving at any level requiring an "A" 
Class Motor Drivers Licence. However, this 
will not entitle the worker to any additional 
payment. 

The Unions and Westrail are committed to 
avoiding any disputation and have agreed 
that the consultative groups dealing with 
structural efficiency should be used to re- 
solve any problems. 

1.4 Training For Wider Range Of Duties 
Training modules are being developed and 

will be offered to tradespersons to enable 
them to develop new skills in their own core 
stream or skills from other streams. 

The following extract from the award 
details the mechanism to address the training 
for a wider range of duties: 
(b) Following proper consultation in accor- 

dance with subclause (2) of this clause, 
or through the establishment of a train- 
ing committee, the employer shall de- 
velop a training programme consistent 
with: 

(i) the current and future skill needs of 
Westrail; 

(ii) the size, structure and nature of the 
operations of Westrail; 

(iii) the need to develop vocational 
skills relevant to Westrail and the 
rail, metal, engineering and build- 
ing industry through courses con- 
ducted by accredited educational 
institutions and providers. 

(c) Where it is agreed a training committee 
be established that committee should be 
constituted by equal numbers of em- 
ployer and employee representatives 
and have a charter which clearly states 
its role and responsibilities. 

The actual charter for the training commit- 
tee will be developed between Westrail and 
the Unions having full regard for the award 
provisions and considerations in respect to 
specific training issues. 

New apprentices are already being trained 
for this new approach to work. As well as 
being trained in the skills for their core 
stream apprentices are now required to 
undergo training in modules selected from 
other streams by the employer. 

1.5 Translation To The New Structure 
A six month period has been agreed to by 

the Unions and Westrail to trial the new 
classification structure. 
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The objectives of this trial period are 
shown in the Award as: 

• to enable all parties to the Award to 
familiarise themselves with the new 
tradesperson classification and defini- 
tion structure; 
and 

• for each workplace to apply the new 
tradesperson classification and defini- 
tion structure. 

Key points from the Award that have been 
agreed to assist in an orderly transition are: 

• Transfer to the new classification struc- 
ture without loss of pay in accordance 
with an agreed schedule; 

• Performance of work in accordance 
with the new work level definitions; 

• Appropriate consultation at each work 
place to resolve any problems. 

The agreed schedule referred to above is 
at Appendix A. 

In the schedule all of the existing job 
classifications have been assigned to a level 
in the new structure. This was done on the 
basis of the core trade training for that 
classification and by comparing the general 
work of each classification with the new 
work level definitions which are published at 
the end of this manual. 

However, both the Unions and Westrail 
recognise that there may be some individuals 
or work groups carrying out work that 
justifies being lined up in a level different 
from other tradespersons in that classifica- 
tion. 

Where agreement has been reached in any 
case, the full details of the special circum- 
stances and working arrangements of that 
group and what is agreed to apply must be 
fully documented so that future misunder- 
standings are avoided. 

The trial period will provide the opportu- 
nity for Stage 1 of the Structural Efficiency 
process to be completed so that the special 
nature of any claim can be evaluated. 

This is not to be confused with the general 
reclassification which will become available 
under this new structure and is provided for 
in Section 1.6, Classification Determination 
and Progression. 

The necessary changes to the Award will 
be finalised during the trial period and all 
tradespersons will transfer to the new pay 
scales in accordance with the schedule at 
Appendix A. 

The agreement for moving to the new pay 
scales allows for any increases to be phased 
in over a one year period. In practice the first 
instalment will apply after the ratification of 
the new structure and then at 6 month 
intervals. 

A personal letter will be sent to each 
tradesperson to inform them of their new 
designation. The new pay rates and adjust- 
ment details can then be obtained by refer- 
ence to the above appendix. 

If as a result of moving to the new 
tradespersons classification structure a 
worker does not receive a rate of pay which 
is equal to or greater than that which they are 
currently receiving the worker will continue 
to be paid the higher rate by way of an 
income maintenance allowance until such 
time as the worker is promoted to a level that 
has a higher rate of pay to that which they are 

currently receiving. The income maintenance 
allowance will be adjusted in line with 
movements to the award rates. 

1.6 Classification Determination and Progres- 
sion 

Tradespersons entering the new classifica- 
tion structure for the first time will generally 
commence at Level 4. Advancement to 
higher levels will be available through 
reclassification or by promotion to vacant 
positions which have been advertised. 

This will require those tradespersons to be 
able to demonstrate that they have the 
required level of competency for the work at 
the higher level. Training for higher level 
competency development will be undertaken 
both on and off the job. 

Existing tradespeople have been translated 
into the new structure based on their current 
work levels. However, before they can 
progress within the structure they must first 
satisfy the training requirements for the level 
in which they have been lined up on as well 
as achieve the required level of competency. 
This will also apply to new employees who 
will have to meet die higher level prerequi- 
sites to be eligible for progression. 

In practice progression from one level to 
the next shall be contingent upon such 
additional skills being required to be per- 
formed by Westrail, the related level of 
technology being in operation, such a move 
promotes and maintains the cost efficiency 
and effectiveness of the work area, and the 
individual having such prerequisites and 
training as prescribed in the Classification 
Definitions in Clause 45 of the Award and 
Appendix B as well as the demonstrated 
capability. 

Identification of the competencies re- 
quired at each level and the training require- 
ments is presently being carried out by the 
many structural efficiency working parties. It 
is important that this work is progressed 
quickly to enable the classification determi- 
nation process to take place. 

Classification determination means as- 
sessing the competency of each individual 
tradesperson and comparing the work that 
person is carrying out with the work level 
competencies. Where it is determined that 
the work being carried out is at a higher level 
and the actual competency of the tradesper- 
son conforms to the requirements set for the 
higher level the tradesperson concerned will 
be reclassified. 

The detailed arrangements for Classifica- 
tion Determination are still being worked out 
by the Unions and Westrail. 

If during the transition period a worker is 
reclassified in accordance with the agreed 
procedures any wage increases emanating 
from this transition period will be imple- 
mented under the same arrangements appli- 
cable to all employees on transition. 

At the conclusion of the transition period 
any worker who is reclassified will receive 
the total amount for the level that they are 
reclassified to. 

1.7 Higher Duties 
Payment for higher duties will continue to 

be available where a tradesperson is called on 
to relieve a higher level tradesperson who is 
absent from the job because of leave or other 
reasons. 



In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of a tradespersons usual work can 
change over time. 

This will most frequently take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider range of work. Some of this 
new work may be of a type usually under- 
taken by higher level employees and as the 
individuals level of competency in the work 
develops that person may be relied on more 
frequently. While initially the inffequency of 

the available work and level of competency 
of the individual may not have justified 
payment of higher duties the nature of the job 
will have changed over time and may be 
grounds for permanent reclassification. 

Payment of higher duties will not be 
applicable to an employee canying out 
higher level work as part of a training 
programme. 

The provisions of this section will be 
reviewed by the Unions and Westrail after a 
12 month period following the introduction 
of the new structure. The parties will assess 
the appropriateness of the provisions in 
relation to the incidence of higher capacity 
work performed at various levels during this 
time. 

MECHANICAL STREAM 

Designation 

Appendix A. 

Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Income Total 
Maintenance Adjustment 

Transition Wage Adjustments 

1st 2nd Srd 

TRADESPERSON MECHANICAL LEVEL 4 
Fitter Mechanical 84(a) 

436.00 3.40 
First 12 Mnths 
After 24 Mnths 
After 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

430.50 
442.80 
446.80 
453.20 
442.80 
442.80 
444.70 
442.80 

Fitter Mechanical—Running Shed 

Machinist 1st Class 
Motor Mechanic 
Watch & Clock Repairer 
Scale Adjuster 

92 
93 

109 
101(a) 

TRADESPERSON MECHANICAL LEVEL 5 
Fitter in Diesel Injection Room 84(b) 
Interlocking Fitter 80(i) 
Fitter Mechanical—Diesel Locomotive 84(e)(ii) 

457.80 3.40 
19.20 
13.50 

1.80 
1.80 
6.40 

17.10 

After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

445.60 
451.10 
462.80 
462.80 
458.20 
44730 

Diesel Maintainer 
Tooimaker 
Fitter Mechanical—Marking Off 
—Car Shop 
Fitter In Charge Marking Off 
Table Assistant To 
Scale Adjuster Senior 
Machinist 1st Class 

79(b) 
107 

84(c) 
730 730 2.10 After 24 Mnths 44730 17.10 
7.50 6.00 
4.40 

101(b) 
92 

After 24 Mnths 
After 24 Mnths 

451.10 
442.80 

NC Allowance 17.40 
460.20 

TRADESPERSON MECHANICAL LEVEL 6 479.60 3.40 
.50 7.50 4.00 
.50 7.50 18.10 
30 7.50 10.10 
50 30 
50 7.50 17.90 
50 7.50 12.70 
50 7.50 10.10 
50 1.50 10.10 
50 7.50 2.40 
.50 7.30 

Loco Technician—Running Sheds 
Fitter In Charge Machinery Blocks 
Fitter In Charge Power House 
Mechanical Tradcsperson Special Class 
Fitter In Charge Machinery Flash butt 
Fitter In Charge Tfest Room 
Valve Setter In Charge Weighbridge 
Fitter In Charge Marking Off Table 
Inspector Other Metal 
Inspector Tool Room/Diesel Shop 

After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

467.40 
453.30 
461.30 
478.40 
453.50 
458.70 
461.30 
461.30 
469.00 
471.60 

19.00 
33.10 
25.10 

8.00 
32.90 
27.70 
25.10 
25.10 
17.40 
14.80 

FABRICATION STREAM 
Transition Wage 

Adjustments 

Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Income Total 
Maintenance Adjustment 

1st 2nd 3rd 
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Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

income Total 
Maintenance Adjustment 

Transition Wage 
Adjustments 

Ist 2nd 3rd 

TRADESPERSON FABRICATION LEVEL 5 
Patternmaker 
Blacksmith Heat Treater 7 
Blacksmith Explosive Hardening 7 
Welder Special Class IV 
Boilermaker Running Shed 72(d 
Boilermaker 7: 

Forgcperson 
TRADESPERSON FABRICATION LEVEL 6 
Inspector Repair Work 81 
Inspector Other Metal 88(< 
Apprentices Trade Supervisor 
Blacksmith in charge Electric 7 
Heat Furnace 
Boilermaker In Charge Marking 7: 
Off Table 
Boilermaker (Programme Operator) 7. 
Profile Chitting 

After 24 Mnths 458.20 
After 24 Mnths 447.50 
After 24 Mnths 447.50 
After 24 Mnths 447.50 
After 24 Mnths 453.20 
First 12 Mnths 443.60 
After 12 Mnths 449.80 
After 24 Mnths 456.00 
After 24 Mnths 461.30 

After 24 Mnths 463.50 
After 24 Mnths 469.00 
After 24 Mnths 485.00 
After 24 Mnths 457.30 

After 24 Mnths 461.30 
After 24 Mnths 456.00 
NC Allowance 17.40 

473.40 

17.10 7.50 7.50 2.10 
17.10 7.50 7.50 2.10 
17.10 7.50 7.50 2.10 
11.40 7.50 3.90 
14.20 7.50 6.70 
11.40 7.50 3.90 
8.60 7.50 1.10 
3.30 3.30 

22.90 7.50 7.50 7.90 
17.40 7.50 7.50 2.40 

1.40 1.40 
29.10 7.50 7.50 14.10 

25.10 7.50 7.50 10.10 
13.00 7.50 5.50 

ELECTRICAL/ELECTRONIC STREAM 
Transition Wage 

Adjustments 

Income Total 
Maintenance Adjustment 

1st 2nd 3td Old Rate Award Experience Allowance Rste __________ Item No. 

After 12 After 24 
Months Months 
Service Service 

TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 4 436.00 3.40 6.80 
80 After 24 Mnths 442.80 

85(a) First 12 Mnths 430.50 
After 12 Mnths 436.20 
After 24 Mnths 442.80 

85(c) After 24 Mnths 442.80 

KXKc) 
85{dKi) 

After 24 Mnths 442.80 
First 12 Mnths 435.00 
After 12 Mnths 441.00 
After 24 Mnths 447.50 
After 12 Mnths 446.80 
After 24 Mnths 453.20 
After 24 Mnths 442.80 

1.00 1.00 
1.60 
4.70 
7.40 

10.40 
85(b) Armature Winder 

457.80 TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 5 
Safeworking Technician Class 2 l(KHb)(i) After 24 Mnths 446.10 

(ii) After 24 Mnths 451.10 
Instrument Maker 89 After 24 Mnths 458.20 
Fitter Electrical—Diesel Loco 85(c)(ii) After 24 Mnths 458.20 

3.40 
18.50 
13.50 
6.40 
1.80 

7.50 7.50 3.50 
7.50 6.00 

479.60 6.80 TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 6 3.40 
13.60 
31.60 
29.60 
26.80 
19.00 
8.00 

25.60 
13.90 
14.80 
8.00 

7.50 7.50 8.60 
7.50 7.50 16.60 
7.50 3.90 14.60 
7.50 7.50 11.80 
7.50 7.50 4.00 
7.50 .50 
7.50 7.50 10.60 
7.50 6.40 
7.50 7.30 

After 24 Mnths 
After 24 Mnths 
After 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
First 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

462.80 
454.80 
453.40 
459.60 
467.40 
478.40 
454.00 
472.50 
471.60 
478.40 8.00 

TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 7 501.40 3.40 6.80 
27.80 
19.00 
11.60 
2.90 

7.50 7.50 12.80 
7.50 7.50 4.00 
7.50 4.10 
2.90 

99<bXi) 
(ii) 

After 24 Mnths 480.40 
After 24 Mnths 489.20 
After 24 Mnths 496.60 
After 24 Mnths 505.30 
After 24 Mnths 515.60 
First 12 Mnths 468.00 
After 24 Mnths 473.90 
After 24 Mnths 505.30 
After 24 Mnths 515.60 

Radio lechnician Class 1 

7.40 
33.40 
34.30 

2.90 
7.50 7.50 18.40 
7.50 7.50 19.30 
2.90 

106(bXi) 

7.40 
TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 545.00 

19.00 
8.00 

25.60 
13.90 
14.80 
8.00 

27.80 
19.00 
11.60 
2.90 

7.50 7.50 4.00 
7.50 .50 
7.50 7.50 10.60 
7.50 6.40 
7.50 7.30 

81(a) 
99(bXi) 

(ii) 

After 24 Mnths 509.10 
After 24 Mnths 480.40 
After 24 Mnths 489.20 
After 24 Mnths 496.60 
After 24 Mnths 505.30 
After 24 Mnths 515.60 
First 12 Mnths 468.00 
After 24 Mnths 473.90 
After 24 Mnths 505.30 
After 24 Mnths 515.60 

Electronics Tradesperson 
•Radio Tfechnician Class 1 

8.00 
7.50 7.50 12.80 
7.50 7.50 4.00 
7.50 4.10 
2.90 

106(bXi> 

♦Radio and Communications Tbchnicians that have undergone the agreed assessment process for the callout roster and were successful will line up at Level 8. 
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TIMBER AND ALUED STREAM 

Designation 

TRADESPERSON TIMBER AND ALLIED LEVEL 4 
Bricklayer 
Car & Wagon Builder 
Carpenter 

73 
75(a) 

76{a)&(b) 
After 12 
Mnths 
436.20 

After 24 Mnths 
After 24 Mnths 
First 12 Mnths 

New Rates 
Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

After 24 Mnths 442.80 
Coach Trimmer 77(a) After 24 Mnths 442.80 
Painter/Signwriter 95 After 12 Mnths 436.20 

After 24 Mnths 442.80 
Plumber 98 First 12 Mnths 430.50 

After 12 Mnths 436.20 
After 24 Mnths 442.80 

Wood Machinist 1st Class 111 After 24 Mnths 442.80 
TRADESPERSON TIMBER AND ALLIED LEVEL 5 457.80 
Saw Doctor 102 After 24 Mnths 439.00 
Coach Trimmer Marking Off 77(b) After 24 Mnths 447.60 
TRADESPERSON TIMBER AND ALLIED LEVEL 6 479.60 
Car & Wagon Building in Charge 75(b) After 24 Mnths 447.50 
Marking Off Table 
Inspector Other, Wood 88(c) After 24 Mnths 457.60 

Income Total 
Maintenance Adjustment 

Transition Wage 
Adjustments 

1st 2nd 3rd 

After 24 Mnths 457.60 

7.50 7.50 10.60 
730 730 2.10 

7.50 7.50 23.90 

7.50 7.50 13.80 

Railway 
Levels 

Occupation Title 

10 Advanced Tradesperson 

Appendix B. 
CLASSIFICATION STRUCTURE. 

Minimum Training 

C4 3rd Year of Associated Diploma 

130% C5 Advanced Certificated or Formal Equivalent Advanced Tradesperson 

125% C6 1 st Year of Advanced Certificate Advanced Tradesperson 

7 Tradesperson Special Class C7 Post Trade Certificate or Formal Certificate 115% 

6 Tradesperson Special Class C8 Completion of 66% of Qualification of Level 7 (C7) 110% 

5 Tradesperson C9 Completion of 33% of Qualification of Level 7 (C7) 105% 

4 Tradesperson/Workshop 
Production Employee 

C10 Trade Certificate or Engineering Production 
Certificate HI or Formal Equivalent of Trade Certifi- 
cate 

100% 

3 Workshop Production Employee Cll Production/Engineering Certificate 11 

Workshop Production Employee C12 Production/Engineering Certificate 1 

Workshop Production Employee C13/14 Induction Training and In House Training 

Section 2. Workshops & Supply—Production 
Employee. 

Contents 
2.1 The Structure 
2.2 Defined Career Paths 
2.3 Wider Range of Duties 
2.4 Training For Wider Range Of Duties 
2.5 Translations To The New Structure 
2.6 Classification Determination And Progres- 

sion 
2.7 Higher duties 

Appendices 
Translation to New Structure—Appendix C 

2. WORKSHOPS & SUPPLY—PRODUCTION 
EMPLOYEE 

2.1 The Structure 

The Workshops Production Employee 
Classification Structure will apply in con- 
junction with the new tradespersons classifi- 
cation structure. 

There are four levels of Production Em- 
ployee from Level 1 to Level 4. A Work- 
shops Production Employee at Level 4 is at 
the equivalent level to a Tradesperson Level 
4 and is able to carry out selected trade tasks 
consistent with the employees training. 
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Details of the structure: 
Level 1—Workshops Production Em- 

ployee—Trainee 
Level 2—Workshops Production Em- 

ployee—An employee who is 
mainly engaged in non-trade 
tasks. 

Level 3—Workshops Production Em- 
ployee—An employee who un- 
dertakes non-trade tasks and de- 
velops and exercises competen- 
cies in basic trades, operations, 
stores and administration areas. 

Level 4—Workshops Production Em- 
ployee—An employee who has 
completed an Engineering Pro- 
duction Certificate or equivalent 
and works within the scope of 
that training. 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition an experience allowance for Level 4 
will apply after 12 months and 24 months 
experience within Westrail. The allowance is 
for total experience within Westrail and em- 

■ ployees moving from one level to another and 
will continue to have their level of experience 
recognised. On translation to the new structure 
previous service with Westrail will count in 
determining eligibility for the allowance. 

2.2 Defined Career Paths 
The underlying principle of the four level 

structure is that workers will no longer work in 
narrowly defined designations, but will through 
training and acquisition of competencies begin 
to work on a wider range of activities. Whilst 
a broadbanding exercise was undertaken in 
1986 this structure now allows for more clearly 
defined career paths for workers which will 
create the opportunities for workers to progress 
through from the Production Employee level 
into the trade and other areas through the 
acquisition of training and competencies and 
subject to there being work available. 

2.3 Wider Range of Duties 
Artificial barriers or demarcations between 

jobs within the structure or between non trade 
and trade are eliminated under this structure. 

The only question should be whether a 
worker has received the appropriate training 
and holds the relevant licences/qualifications 
to carry out the work safely and competently. 

Specific job classifications that describe 
narrow job functions such as Plant and 
Machine Attendant or Mechanical Lifter 
which we have all been accustomed to will 
now disappear from use. 

The introduction of the new structure now 
allows for workers to perform a wider range of 
tasks and to utilise their full range of skills. This 
will lead to people having more varied jobs and 
benefit both the worker and Westrail by 
providing more fulfilling jobs as well as 
improving the efficiency and productivity of the 
organisation. 

Vehicle driving is one aspect that falls into 
the area of a wider range of duties. Over a 
long period of there has been anomalies 
associated with motor vehicle driving and as 
a result vehicle driving duties will be 
incorporated within the normal scope of the 
work under "whole of job" concept. 

Level 3 reflects the competencies associated 
with motor vehicle driving necessitating the 
holding of a "B" Class Motor Drivers Licence 

and includes the operation of all the vehicles 
ancillary equipment such as the Hiab Crane, 
Tailgate Lifter etc. These competencies to- 
gether with others will make up the competen- 
cies required for Level 3 of the structure. 

Possession of an "A" Class Motor Driv- 
ers Licence will be an essential requirement 
for recruitment into the organisation. Work- 
ers will be required to undertake vehicle 
driving at any level however, this will not 
entitle the worker to any additional payment. 

The Unions and Westrail are committed to 
avoiding any disputation and have agreed 
that the consultative groups dealing with 
structural efficiency should be used to re- 
solve any problems. 

2.4 Training For Wider Range Of Duties 
An integral part of the new structure will 

be the requirement to undergo training. The 
training will comprise both in house, TAFE 
and other registered providers modules rele- 
vant to the needs of the industry and where 
in house training is provided every endeavour 
will be made for that training to Ire accredited 
with the appropriate authority. 

Training modules will be developed and 
offered to Workshops Production Employees 
to enable them to develop new skills in then- 
core function and skills for other functions 
necessary for the area. 

Completion of the training specified at each 
level is a prerequisite for progression. An 
employee who fails to satisfactorily complete 
the training will not be eligible to advance. 

Employees shall be required to maintain 
currency in their qualifications and compe- 
tencies they possess. Currency shall be 
maintained by regular performance of tasks 
that require the use of their qualifications and 
competencies. Employees who fail to main- 
tain currency of their qualifications or who 
choose not to carry out duties within their 
level shall be reduced to a lower level. 

Employees undergoing training for higher 
level advancement will not be eligible for 
payment of higher duty allowance when 
carrying out work at the higher level in 
connection with their training. 

2.5 Translations To The New Structure 
In order that employees transfer in an 

orderly manner to the new structure a 
schedule has been drawn up incorporating the 
existing designations into the new levels, 
(see Appendix C). 

As a consequence of moving to the new 
structure workers will be expected to under- 
take a wider range of tasks provided that such 
duties are within the limits of the workers 
competence and training including work 
which is incidental and peripheral to the 
workers main tasks. Additionally it is ex- 
pected that workers will begin to address 
areas of demarcation through die consultative 
mechanisms that have been established. 

Part of the transition is that the new 
structure allows progression through to Level 
3 by acquiring the required training and 
competencies. Workers who in the transition 
move into Level 2 will only progress on 
having met the training and competency 
requirements for progression. 

2.6 Classification Determination And Progres- 
sion 

Workers within this structure will have the 
opportunity to move progressively to Level 
3 through the acquisition of competencies 
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gained by completing the appropriate on the 
job and off the job training and meeting the 
required level of competency. Progression 
beyond this level will be subject to a vacancy 
existing or through reclassification. 

At Level 1 the trainee will undertake a 
course of induction training and In House 
modules as well as practical experience on 
the job over a period of 6 months. At the 
completion of the 6 month period and subject 
to the trainee satisfactorily completing the 
required training and having achieved the 
required level of competency the worker may 
then advance to Level 2. This period will be 
a probationary period and if the worker is 
unsuccessful in achieving the required levels 
of training and competencies their services 
will be terminated. 

At Level 2 the worker will undergo further 
training relevant to the needs of the organisa- 
tion. At the completion of all training and 
having reached the required level of compe- 
tency the worker would then advance to 
Level 3. 

A work and training programme will be 
developed that will enable and employee to 
advance to Level 3 within an 18 month 
period. 

Progression to Level 3A is based on the 
requirement for workers to operate specific 
mobile plant and equipment. Therefore, the 
provision of training and subsequent ability 
to progress will be based on whether or not 
the plant and/or equipment is allocated to the 
work area in question. If this is the case, then 
all employees from the work area or group 
will be given the opportunity to undertake the 
training to progress within the structure once 
having satisfied the requirements for Level 
land 2. 

At Level 3 and 4 workers will continue to 
train and apply the competencies within the 
work area. However progression beyond 
Level 3 will be subject to a vacancy existing 
at the next level or through reclassification. 

An integral part of this structure is that 
whilst there is die opportunity to progress to 
Level 3 it will be expected that workers will 
still continue to undertake lower level tasks 
that are associated with the workers area of 
operation. 

The detailed arrangements for reclassifica- 
tion are still being developed by the Unions 
and Westrail. 

2.7 Higher Duties 

Payment for higher duties will continue to 
be available where a worker is called on to 
relieve a higher level worker who is absent 
from the job because of leave or other 
reasons. 

In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of a workers usual work can change 
over time. 

This will most frequendy take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider range of work. Some of this 
new work may be of a type usually under- 
taken by higher level employees and as the 
individuals level of competency in the work 
develops that person may be relied on more 
frequently. While initially the infrequency of 
the available work and level of competency 
of the individual may not have justified 
payment of higher duties the nature of the job 
will have changed over time and may be 
grounds for permanent reclassification. 

Payment of higher duties will not be 
applicable to an employee carrying out 
higher level work as part of a training 
programme. 

WORKSHOP & SUPPLY 
Appendix C. 

Transition Wage 
Adjustments New Rates 

Item No. Old Rate Award 
Rate 

Experience Allowance Income Total 1st 2nd 3rd 
Maintenance Adjustment 

After 12 After 24 
Months Months 
Service Service 

WORKSHOP PRODUCTION EMPLOYEE LEVEL 1 
Workshops Labourer 134 

367.10 

WORKSHOP PRODUCTION EMPLOYEE LEVEL 2 
Welder 4th Class 132 
Workshops Attendant 133 

388.10 
After 24 Mnths 
First 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
First 24 Mnths 
After 22 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

376.00 
370.10 
380.60 
384.90 
390.50 
380.20 
390.50 
394.40 
396.40 
397.30 

12.10 
18.00 
7.50 
3.20 

7.50 4.60 
7.50 7.50 3.00 

Plant and Machine Attendant 
Rollingstock Washing Attendant 
Storeperson 

2.40 
7.90 7.50 .40 

Machine Operator Midland Workshops 125 
Furnace Attendant Forge 122 
Trades Assistant Painting Wagons 131(d) 
WORKSHOPS PRODUCTION EMPLOYEE LEVEL 3 
Storeman In Charge 150(a)(iii) 

(H) 
(i) 

Office Attendant 128 
Mechanical Lifter Passing Out Wagons 126(a) 
Mechanical Lifter 126 
Mobile Plant Operator 127 

408.10 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

11.60 
5.60 

.60 
2.30 
7.60 

11.70 

Gatekeeper 
Motor Truck Driver 
WORKSHOP PRODUCTION EMPLOYEE LEVEL 4 
Casualty Ward Attendant 442.80 

436.00 
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3. ENGINEERING—MOTIVE POWER 
3.1 The Structure 

The Railway Vehicle Maintainer structure 
will apply in conjunction with the new 
tradespersons classification structure. 

Whilst the Motive Power section has 
previously undergone broadbanding the op- 
portunity has been taken to further enhance 
the structure by integrating it as part of a 
common classification structure for the Rail- 
way Employees Award. 

There are five levels of Railway Vehicle 
Maintainers from Level 1 to Level 5. A 
Railway Vehicle Maintainer at Level 4 is at 
the equivalent level to a tradesperson Level 
4 and is able to carry out selected trade tasks 
consistent with the employees training. 

Details of the Structure: 
Level 1 Railway Vehicle Main- 

tainer— 
Trainee 

Level 2 Railway Vehicle Main- 
tainer— 

An employee who is mainly en- 
gaged in non trade tasks. 

Level 3 Railway Vehicle Main- 
tainer— 

An employee who undertakes 
basic trade tasks, and exercises 
competencies in basic trades, mo- 
bile plant operation, stores and 
operations. 

Level 4 Railway Vehicle Main- 
tainer— 

An employee who exercises com- 
petencies in train examination and 
basic trade tasks. 

Level 5 Railway Vehicle Main- 
tainer— 

An employee who exercises wider 
range of competencies within the 
scope of training including a super- 
visory role. 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition an experience allowance for Levels 
4 and 5 will apply after 12 months and 24 
months experience within Westrail. The 
allowance is for total experience within 
Westrail and employees moving from one 
level to another and will continue to have 
their level of experience recognised. On 
translation to the new structure previous 
service with Westrail will count in determin- 
ing eligibility for the allowance. 

3.2 Defined Career Paths 
The underlying principle of the structure 

is that workers will no longer work in 
narrowly defined designations, but will 
through training and acquisition of compe- 

tencies begin to work on a wider range of 
activities. Whilst a broadbanding exercise 
was undertaken in 1990 this structure now 
allows for more clearly defined career paths 
for workers which will create the opportuni- 
ties for workers to progress through from the 
Railway Vehicle Maintainer level into the 
trade and other areas through the acquisition 
of training and competencies and subject to 
there being work available. 

3.3 Wider Range of Duties 
Artificial barriers or demarcations be- 

tween jobs within the structure or between 
non trade and trade are eliminated under this 
structure. 

The only question should be whether a 
worker has received the appropriate training 
and holds the relevant licences/qualifications 
to carry out the work safely and competently. 

The introduction of the new structure now 
allows for workers to perform a wider range 
of tasks and to utilise their full range of skills. 
This will lead to people having more varied 
jobs and benefit both the worker and Westrail 
by providing more fulfilling jobs as well as 
improving the efficiency and productivity of 
the organisation. 

Vehicle driving is one aspect that falls into 
the area of a wider range of duties. Over a 
long period of there has been anomalies 
associated with motor vehicle driving and as 
a result vehicle driving duties will be 
incorporated within the normal scope of the 
work under "whole of job" concept. 

Level 3 reflects the competencies associ- 
ated with motor vehicle driving necessitating 
the holding of a "B" Class Motor Drivers 
Licence and includes the operation of all the 
vehicles ancillary equipment such as the 
Hiab Crane, Tailgate Lifter etc. These com- 
petencies together with others will make up 
the competencies required for Level 3 of the 
structure. 

Possession of an "A" Class Motor Driv- 
ers Licence will be an essential requirement 
for recruitment into the organisation. Work- 
ers will be required to undertake vehicle 
driving at any level however, this will not 
entitle the worker to any additional payment. 

The Unions and Westrail are committed to 
avoiding any disputation and have agreed 
that the consultative groups dealing with 
structural efficiency should be used to re- 
solve any problems. 

3.4 Training For Wider Range Of Duties 
An integral part of the new structure will 

be the requirement to undergo training. The 
training will comprise both in house and 
TAFE modules relevant to the needs of the 
industry and where in house training is 
provided every endeavour will be made for 
that training to be accredited with the 
appropriate authority. 

Training modules will be developed and 
offered to Railway Vehicle Maintainer to 
enable them to develop new skills in their 
core function or skills from other functions. 

Completion of the training specified at 
each level is a prerequisite for progression. 
An employee who fails to satisfactorily 
complete the training will not be eligible to 
advance. 

Employees shall be required to maintain 
currency in their qualifications and compe- 
tencies they possess. Currency shall be 
maintained by regular performance of tasks 



that require the use of their qualifications and 
competencies. Employees who fail to main- 
tain currency of their qualifications or who 
choose not to carry out duties within their 
level shall be reduced to a lower level. 

Employees undergoing training for higher 
level advancement will not be eligible for 
payment of higher duty allowance when 
carrying out work at the higher level in 
connection with their training. 

3.5 Translations To The New Structure 
In order that employees transfer in an 

orderly manner to the new structure a 
schedule has been drawn up incorporating the 
existing designations into the new levels, 
(see Appendix D). 

As a consequence of moving to the new 
structure workers will be expected to under- 
take a wider range of tasks provided that such 
duties are within the limits of the workers 
competence and training including work 
which is incidental and peripheral to the 
workers main tasks. Additionally it is ex- 
pected that workers will begin to address 
areas of demarcation through the consultative 
mechanisms that have been established. 

Part of the transition is that the new 
structure allows progression through to Level 
3 by acquiring the required training and 
competencies. Workers who in the transition 
move into Level 2 will only progress on 
having met the training and competency 
requirements for progression. 

3.6 Classification Determination And Progres- 
sion 

Workers within this structure will have the 
opportunity to move progressively to Level 
3 through the acquisition of competencies 
gained by completing the appropriate on the 
job and off the job training and meeting the 
required level of competency. Progression 
beyond this level will be subject to a vacancy 
existing or through reclassification. 

At Level 1 the trainee will undertake a 
course of induction training and In House 
modules as well as practical experience on 

the job over a period of 6 months. At the 
completion of the 6 month period and subject 
to the worker satisfactorily completing the 
required training and having achieved the 
required level of competency the worker may 
then advance to Level 2. This period will be 
a probationary period and if the worker is 
unsuccessful in achieving the required levels 
of training and competencies their services 
will be terminated. 

At Level 2 the worker will undergo further 
training relevant to the needs of the organisa- 
tion. At the completion of all training and 
having reached the required level of compe- 
tency the worker would then advance to 
Level 3. 

A work and training programme will be 
developed that will enable and employee to 
advance to Level 3 within an 18 month 
period. 

Progression to Level 3A is based on the 
requirement for workers to operate specific 
mobile plant and equipment. Therefore, the 
provision of training and subsequent ability 
to progress will be based on whether or not 
the plant and/or equipment is allocated to the 
work area in question. If this is the case, then 
all employees from the work area or group 
will be given the opportunity to undertake the 
training to progress within the structure once 
having satisfied the requirements for Level 
land 2. 

At Level 3 and 4 workers will continue to 
train and apply the competencies within the 
work area. However progression beyond 
Level 3 will be subject to a vacancy existing 
at the next level or through reclassification. 

An integral part of this structure is that 
whilst there is the opportunity to progress to 
Level 3 it will be expected that workers will 
still continue to undertake lower level tasks 
that are associated with the workers area of 
operation. 

The detailed arrangements for reclassifica- 
tion are still being developed by the Unions 
and Westrail. 

MOTIVE POWER 
Appendix D. 

Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Transition Wage 
Adjustments 

income Total 1st 2nd 3rd 
Maintenance Adjustment 

RAILWAY VEHICLE MAINTAINER LEVEL 1 
RAILWAY VEHICLE MAINTAINER LEVEL 2 
Railway Vehicle Maintainer Class 1 41 First 12 Mnths 370.30 17.80 7.50 7% 2.80 

After 12 Mnths 375.70 12.40 7.50 4.90 
After 24 Mnths 381.00 7.10 7.10 

Labourer in Running Shed 37 First 12 Mnths 363.60 24.50 7.50 7.50 9.50 
After 12 Mnths 368.60 19.50 7.50 7.50 4.50 
After 24 Mnths 374.10 14.00 7.50 6.50 

RAILWAY VEHICLE MAINTAINER LEVEL 3 
Railway Vehicle Maintainer Class 2 42 First 12 Mnths 397.50 

After 12 Mnths 402.70 
After 24 Mnths 408.10 

10.60 7.50 3.10 
5.40 5.40 

RAILWAY VEHICLE MAINTAINER LEVEL 4 
Railway Vehicle Maintainer 

Class 3 & 3A 43a&4; First 12 Mnths 423.20 
After 12 Mnths 428.20 
After 24 Mnths 433.% 

RAILWAY VEHICLE MAINTAINER LEVEL 5 
Railway Vehicle Maintainer Class 4 44 First 12 Mnths 446.50 

After 12 Mnths 452.40 
After 24 Mnths 458.70 

11.30 7.50 3.80 
8.80 7.50 1.30 
5% 5% 
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3.7 Higher Duties 
Payment for higher duties will continue to 

be available where a worker is called on to 
relieve a higher level worker who is absent 
from the job because of leave or other 
reasons. 

In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of a workers usual work can change 
over time. 

This will most frequently take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider range of work. Some of this 
new work may be of a type usually under- 
taken by higher level employees and as the 
individuals level of competency in the work 
develops that person may be relied on more 
frequently. While initially the infrequency of 
the available work and level of competency 
of the individual may not have justified 
payment of higher duties the nature of the job 
will have changed over time and may be 
grounds for permanent reclassification. 

Payment of higher duties will not be 
applicable to an employee carrying out 
higher level work as part of a training 
programme. 

Section 4. Engineering—Civil & Electrical Systems. 
Contents 

4.1 The Structure 
4.2 Transitional Arrangements 
4.3 Training 
4.4 Progression 
4.5 Transfer Between Streams 
4.6 Career Opportunities 
4.7 Flexible Work Arrangements 
4.8 Road Motor Vehicle Driving 
4.9 Mobile Crane Operation, Fixed Cranes and 

Mechanical Plant Operation 
4.10 Higher Duties Payment 
Appendices 
Translation to New Structure—Appendix E 

4. ENGINEERING—CIVIL & ELECTRICAL 
SYSTEMS 
4.1 The Structure 

The introduction of the new competency 
based classification structure for employees 
in the Engineering Branches includes the 
broadbanding of the existing discrete classi- 
fications. 

Under the arrangements agreed with the 
Union all non trade employees in the Engi- 
neering Branches will be translated into a 
new six level structure covering all aspects 
of infrastructure maintenance. 

The agreed structure will be: 
Level 6 Advanced Maintainer 
Level 5 Advanced Maintainer 
Level 4 Senior Maintainer 
Level 3 Maintainer 
Level 2 Maintainer 
Level 1 Maintainer 

The present 3 column pay structure will be 
replaced by a single pay rate at each level. 
This pay rate will be common with other 

Westrail employees at each level. In addition 
employees at Levels 4,5 and 6 will be paid 
an experience allowance 12 months and 24 
months experience within Westrail. The 
allowance is for total experience within 
Westrail and employees reaching Level 4 or 
higher will have their previous experience 
within Westrail recognised. 

New job level descriptions or classifica- 
tion definitions have been developed which 
describe in broad terms the type of work 
employees are able to undertake at each 
level. The job level definitions cover all work 
carried out in the Electrical Systems Branch, 
the Urban Passenger Division (Communica- 
tions, Signalling, Power and Overhead and 
Electrical Services) and the Civil Engineer- 
ing Maintenance Branch. 

Under the new structure each person will 
be designated in accordance with the forego- 
ing titles followed by the level and branch i.e. 
Advanced Maintainer, Level 5, Electrical 
Systems Branch. 

4.2 Transitional Arrangements 
In order that employees transfer in an 

orderly manner to the new structure a 
schedule has been drawn up incorporating the 
existing designations into the new levels (see 
Appendix E). 

The agreement for moving to the new pay 
scales allows for any increases to be phased 
in over a one year period. In practice the first 
instalment will apply after ratification of the 
new structure and then at 6 month intervals. 

A personal letter will be sent to each 
employee to inform them of their new 
designation. The new pay rates and adjust- 
ment details can then be obtained by refer- 
ence to the above appendix. 

If as a result of moving to the new 
classification structure a worker does not 
receive a rate of pay which is equal to or 
greater than that which they are currently 
receiving the worker will continue to be paid 
the higher rate by way of an income 
maintenance allowance until such time as the 
worker is promoted to a level that has a 
higher rate of pay to that which they are 
currently receiving. The income maintenance 
allowance will be adjusted in line with 
movements to the award rates. 

If as a consequence of the introduction of 
the new classification structure new positions 
are created or positions are amalgamated the 
resulting new positions will be advertised 
and filled in the usual manner. 

4.3 Training 
In order to met the overall training 

requirement for each of the Engineering 
Branches traditional work areas have been 
identified in work streams, these are: 
Electrical Systems Civil Engineering 
Overhead Per Way 
Communications Paving 
Signalling Track Surfacing 

Sleeper Maintenance 
Landscape Gardening 
Welding 
Structures 

The proposed structure depends upon an 
associated training programme which will: 
(a) provide the basic skills (competencies) 

for every stream; 
(b) provide the core skills (competencies) 

for all streams; 
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(c) develop common skills (competencies) 
across the major streams; 

(d) develop 'higher level' skills (competen- 
cies) to provide a higher level of 
competency for a major stream; 

(e) develop advanced skills (competencies) 
being specialist skills for a major stream 
plus administration skills. 

The training provided to achieve items (a) 
to (d) will comprehend Competency Stan- 
dards currently being developed through the 
Participative Process as part of Structural 
Efficiency Principles (according to the Na- 
tional Training Board format). Endorsement 
for these Competency Standards will be 
sought from Skills Standards and Accredita- 
tion Board (State Employment and Skills 
Development Authority), co-ordinated 
through the Public Transport Industry Em- 
ployment and Training Council at State and 
Industry level and the National Public Trans- 
port Training Board at the national level. 

4.4 Progression 
Existing employees have been translated 

into the new structure based on their current 
work levels. However, before they can 
progress within the structure they must first 
satisfy the training requirements for the level 
to which they have been translated as well as 
achieve the required level of competency. 
This will also apply to new employees who 
will have to meet the higher level prerequi- 
sites to be eligible for progression. 

Progress up to and including Level 3 is 
automatic, subject to acquiring the required 
competencies by completing the appropriate 
on the job and off the job training. Employees 
advancing from Level 1 who have not, will 
not, or cannot obtain a "B" Class Motor 
Drivers Licence will not be permitted to 
progress beyond Level 2. Employees in the 
Civil Engineering Maintenance Branch must 
also obtain the C.E. Safeworking Certificate. 

Progression beyond this level will be 
subject to a vacancy existing or through 
reclassification. The detailed arrangements 
for reclassification are still being developed 
by the Unions and Westrail. 

Regression may occur for a variety of 
reasons including the inability to meet 
licensing or certification requirements or 
even the desire not to utilise essential 
competencies. For employees from within 
Level 3 and 3A regression will be to Level 
2 for the appropriate duration. Where these 
circumstances apply to employees within 
Level 4 and above, each case will be treated 
on its merits as is the current practice. 

In all instances involving regression, the 
corresponding rate of pay for the lower level, 
to which the employee is regressed, will 
apply. 

4.5 Transfers Between Streams 
The competencies required in the higher 

range above Level 3A are usually more 
difficult to perform without appropriate train- 
ing than the more common competencies 
undertaken at the lower levels. On this basis 
transfer between streams will generally apply 
as follows: 

• A vacancy exists. 
• Where transfer is to a position up to and 

including Level 3A, provision of, and 
the successful completion of the neces- 
sary theoretical and practical training 
will be required. On this basis, there will 

be no alteration to the employees level 
or rate of pay. 

• Transfers to positions above Level 3 
will only be permitted where the em- 
ployee possess all essential prerequisite 
training and competencies. 

4.6 Career Opportunities 
It will be possible to transfer between 

streams up to Level 3A but since the skills 
at higher levels cannot be adequately per- 
formed without appropriate training, move- 
ment at higher levels requires; 

(a) a vacancy shall be available 
(b) the person has acquired the necessary 

competencies for that level 
(c) or through reclassification 

This competency based structure is ar- 
ranged so that persons can progress to the 
highest level by either being a specialist in 
a stream i.e. by possessing a core skill 
module plus an advanced skilled module in 
a particular stream or by having a breadth of 
skills across two or more streams i.e. by 
possessing more than one module of core 
skills. However, persons who acquire the 
appropriate qualifications and demonstrate 
the potential can move into other areas within 
Westrail. 

4.7 Flexible Work Arrangements/Including 
Plant & Equipment 

The "Whole of Job" concept will apply 
throughout the streams whereby employees 
will undertake the full range of tasks within 
their work areas and within the scope of 
training provided. The concept provides the 
opportunity to perform peripheral work tradi- 
tionally undertaken by others, even those 
external to the district, branch or division. 
Notwithstanding the implications of safety, 
licensed work and training, this includes 
minor amounts of work by tradesmen in the 
non-trades area and vice versa. Work within 
or across the various streams may be re- 
arranged in such a way that a particular work 
group or individual employee can perform all 
of the tasks, or the whole job completely 
from start to finish. The following aspects of 
work requirements are also included in the 
"Whole of Job" concept and as these are 
reflected in the proposed rates of pay, higher 
capacity payments will not apply to those 
nominated aspects: 

The operation including running mainte- 
nance and fault finding of all hand and power 
tools and equipment used in the work area to 
perform the task, e.g. drills, hammer drills, 
grinders etc. 

The safe operation and routine mainte- 
nance (according to manufacturers hand- 
books and Australian Standards where they 
exist) of small plant and machinery such as: 

Chainsaws 
Friction saws 
Jack hammers 
Ditch witch/trench digger 
Pole erector (JCB)/auger 
Mini backhoe 
Cherry Picker 
Brush cutters 
Hand held post hole diggers 
Compacters 
Forklift 
Oxy acetylene equipment 

The operation including running mainte- 
nance and fault finding of Grade 1 Rail 
Mounted Track Machines such as Spike 
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Pullers, Spike Drivers, Sleeper Inserters, 
Joint Correctors, Adzing Machines, Sleeper 
Borers, Anchoring Machines, Spot Tampers 
and the like. 

The driving including running mainte- 
nance and fault finding of all road motor 
vehicles, except Road Motor Buses, up to and 
including nine tonnes capacity. 

The operation including running mainte- 
nance and fault finding of Vibrator Rollers 
and other Rollers both hand held and driven. 

All weed spraying activities. 
The operation including running mainte- 

nance and fault finding of all lawn mowing 
and associated equipment including tractor 
and/or flail mower. 

All platelaying activities. 
The running maintenance and fault finding 

of any plant, machinery, equipment and road 
motor vehicles not specifically covered 
above. 

Any other operation or activity undertaken 
in the area for which appropriate training has 
been provided. 

The driving or operation of Mobile Cranes, 
Mechanical Plant (Front End Loaders etc.). 
Grade 2 and 3 Track Machines, Track 
Recorder, Flashbutt depot Electric and Over- 
head Cranes, Flashbutt Welding Machine, 
Sleeper Maintenance Team machinery and 
Road Motor Buses, are specifically provided 
for in the classification structure and associ- 
ated rates of pay. Higher capacity payments 
will therefore apply as appropriate. 

Other initiatives which promote productiv- 
ity, efficiency and flexibility in work ar- 
rangements will be pursued by the consulta- 
tive process during the work reorganisation 
and job redesign phase. 

4.8 Road Motor Vehicle Driving 
Over a long standing period of time, 

anomalies have developed associated with 
road motor vehicle driving. It is now pro- 
posed to take the opportunity to bring about 
fairness and consistency as well as introduce 
flexibility by incorporating vehicle driving 
up to a certain category within the normal 
scope of work under the "whole of job" 
concept. 

Nine tonnes capacity is the upper most 
limit at which road motor vehicles can 
operate on a dual wheel, single axle configu- 
ration, beyond which additional axles are 
required. It is therefore an appropriate stage 
at which to cease driving duties performed as 
part of this "whole of the job" basis, and 
then to recognise the higher and additional 
responsibilities reflected beyond this nine 
tonnes capacity point with commensurate 
rates of pay provided for within the classifi- 
cation structure. 

Road Motor Buses are also included 
within this higher grouping. Apart from some 
minor exceptions where permanent appoint- 
ments will be made at the particular level, 
road motor vehicle driving duties above nine 
tonnes capacity including Road Motor Buses, 
will be paid for in higher capacity payments. 

Level 3 reflects the competencies associ- 
ated with road motor vehicle driving, which 
includes the operation of all the vehicles 
ancillary equipment such as the Hiab Crane, 
Tailgate Lifter etc. and which will be used in 
conjunction with other competencies ex- 
pected within this Level. 

Because of the significant number of road 
motor vehicles allocated to our activities and 
the flexibility required within the workforce 
to efficiently operate these vehicles, all 
employees within the various streams will 
have the opportunity to achieve Level 3. 

Employees who hold a current "B" Class 
Motor Drivers Licence will, subject to 
meeting any other requirements of the level, 
be advanced automatically to Level 3 of the 
classification structure upon the successful 
completion of the requirements for both 
Levels 1 and 2, and having completed 12 
months experience at Level 2. 

Employees within Level 3 who no longer 
wish to be available for driving duties, or 
cease to hold the necessary requirements to 
perform the tasks for any reason, including 
periodic or permanent suspension, or ill 
health, will be required to revert to Level 2 
for the appropriate duration. 

Assistance will be provided to employees 
who are endeavouring to obtain a "B" Class 
Motor Drivers Licence, by the use of 
Westrail vehicles while learning and with 
time off with pay to undergo the practical 
driving test. However, obtaining a Learner's 
Permit, undertaking private lessons and pay- 
ing all fees will be the responsibility of the 
employee. 

4.9 Mobile Crane Operation, Fixed Overhead 
Cranes And Mechanical Plant Operation 

Because of the relatively small require- 
ment of plant operation in this category, the 
training of large numbers of staff who would 
never be called upon to utilise the competen- 
cies acquired in this area is counter produc- 
tive. Therefore, the provision of training and 
subsequent payment of the appropriate rate 
will be based on whether or not the plant 
and/or equipment is allocated to the work 
area in question. If this is the case, then all 
employees from that particular work area or 
group will be given the opportunity to 
undertake the training and qualify for pay- 
ment and the applicable rate after successful 
completion of the requirements and duration 
of Levels 1 and 2. 

Level 3A reflects the competencies associ- 
ated with the operation of this plant and 
which will be used in conjunction with other 
competencies expected within the level. 

Employees who hold a current "B" Class 
Motor Drivers Licence and/or a mobile or 
fixed crane certificate (over and above the 
Hiab crane certificate) will, subject to meet- 
ing any other requirements of the level, be 
advanced automatically to Level 3A of the 
Classification Structure upon successful 
completion of the requirements and duration 
for both Levels 1 and 2 or at any other 
subsequent time when that licence and/or 
certificate is obtained. 

Employees at Level 3A who no longer 
wish to be available for those operating 
duties, or cease to hold the necessary 
requirements to perform the task for any 
reason including periodic or permanent sus- 
pension, or ill health, will be required to 
revert to the lower level appropriate to the 
circumstances. 

4.10 Higher Duties Payment 
Payment for higher duties will continue to 

be available where an Engineering Employee 
is called upon to relieve at a higher level 
because of leave or other reasons. 



In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of an employee's usual work can 
change over time. 

This will most frequently take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider variety of work. Some of 
this new work may be of a type usually 

undertaken by higher level employees and as 
the individuals level of competency in the 
work develops that person may be relied on 
more frequently. While initially the infre- 
quency of the available work and level of 
competency of the individual may not have 
justified payment of higher duties the nature 
of the job will have changed over time and 
may be grounds for permanent reclassifica- 
tion. 

Payment of higher duties will not be 
applicable to an employee carrying out 
higher level work as part of a training 
programme. 

Appendix E. 
CIVIL ENGINEERING 

Transition Wage New Rates Adjustments 

Designation Item No. Old Rate Award Experience Allowance Income Total 1st 2nd 3rd 
Rate Maintenance Adjustment 

After 12 After 24 
Months Months 
Service Service 

MAtNTAINER LEVEL 1 367.10 
MAENTAINER LEVEL 2 388.10 
Labourer 52 After 12 Mnths 368.60 19.50 7.50 7.50 4.50 

After 24 Mnths 374.10 14.00 7% 6.50 
Gardener 49(bKi) First 12 Mnths 368.70 19.40 7.50 7% 4.40 

After 12 Mnths 373.40 14.70 7% 7.20 
After 24 Mnths 379.00 9.10 7.50 1.60 

(b)(ii) After 12 Mnths 375.00 13.10 7.50 5% 
After 24 Mnths 380.60 7.50 7.50 

Chairperson 46 After 12 Mnths 315.00 13.10 7.50 5.60 
After 24 Mnths 380.60 1.50 7.50 

Assistant Thermit Welder 57(b) After 24 Mnths 381.90 6.20 6.20 
Tradespersons Assistant Metal 131(b) After 24 Mnths 376.30 11.80 7.50 4.30 
Tradespersons Assistant Other 131(c) First 12 Mnths 370.10 18.0 7.50 7.50 3.00 

After 24 Mnths 380.60 7.50 7.50 
Rail Grinder 47(c) After 24 Mnths 377.60 10.50 7.50 3.G0 
Welding Machine Operators Assist 47(e) After 24 Mnths 381.90 6.20 6.20 
Trackman'" 58(a) First 12 Mnths 373.70 14.40 7.50 6% 

After 12 Mnths 378.40 9.70 730 2.20 
After 24 Mnths 384.00 4.10 4.10 

(b) First 12 Mnths 379.10 9.00 7.50 1.50 
After 12 Mnths 383.80 4.30 4.30 
After 24 Mnths 389.50 1.40 

MAINTAINER LEVEL 3 408.10 17.60 7.50 7.50 2.60 
Rail Lubricator Maintaincr 56 After 24 Mnths 390.50 34.40 7.50 7.50 19.40 
Trackman1" 58(a) First 12 Mnths 373.70 29.70 7.50 7.50 14.70 

After 12 Mnths 378.40 24.10 7.50 7.50 9.10 
After 24 Mnths 384.00 29.00 7.50 7.50 14.00 

Gardener (b) First 12 Mnths 379.10 24.30 7.50 7.50 9.30 
After 12 Mnths 383.80 18.60 7.50 7.50 3.60 
After 24 Mnths 389.50 

MAINTAINER LEVEL 3A 422.50 
SENIOR MAINTAINER LEVEL 4 436.00 3.40 6.80 
Trackman Leading 58(c) First 12 Mnths 398.80 37.20 7.50 7% 22.20 After 24 Mnths 409.40 33.40 7.50 7.50 18.40 
Welding Machine Operator 47(d) After 24 Mnths 410.90 31.90 7.50 7.50 16% 
Permanent Way on Track Machine 55(b) After 24 Mnths 427.10 15.70 7.50 7.50 .70 Operator Grade 2 
Head Gardener 49(a) After 24 Mnths 41520 27.60 730 730 12.60 
Trackmaster Level 1 48(c)(it) After 24 Mnths 427.50 15.30 7.50 7.50 .30 
Leading Hand Road Approaches 50(d) After 24 Mnths 388.10 54.70 730 7.50 39.70 
Length Runner 53 After 24 Mnths 422JO 20.30 7.50 7.50 5.30 
Inspectors Clerk Class 1 58(a) After 24 Mnths 390JO 5230 730 730 3730 
ADVANCED MAINTAINER LEVEL 5 457.80 3.40 6.80 
Permanet Way on track Machine 55(c) After 24 Mnths 449.20 15.40 7.50 7.50 .40 
Operator Grade 3 
Trackmaster Level 2 48(cK"H) First 12 Mnths 435.20 22.(0 730 7.50 7.60 After 24 Mnths 447.70 16.% 7% 7.50 1% 
Trackmaster Level 3 (iv) After 24 Mnths 464.60 
Ganger Road Approaches 50(a) After 24 Mnths 412.10 52% 7.50 7.50 37.50 
ADVANCED MAINTAINER LEVEL 6 479.60 
Trackmaster Level 4 48(cKv) After 24 Mnths 479.60 6% 6% 
4 Subject to satisfying requirements in accordance with proposal 



ELECTRICAL SYSTEMS 

Transition Wage 
Adjustments 

MAINTAINER LEVEL 1 
MAINTAINER LEVEL 2 
Labourer 
Trades Assistant Metal 

Line and Signal or Cable Assist 

Chairperson 

MAINTAINER LEVEL 3 
Assistant Line and Signal Maintainer 

Leading Line and Signal Assist 

Storeperson 
Assistant Overhead Catenary 
Maintainer 
MAINTAINER LEVEL 3A 
SENIOR MAINTAINER LEVEL 4 
Line and Signal or Cable Maintainer 
Supervisors Officer Assistant Grade 2 
Supervisors Officer Assistant Grade 1 
Overhead Catenary Maintainer 
ADVANCED MAINTAINER LEVEL 5 
Line and Signal or Cable Ganger 
ADVANCED MAINTAINER LEVEL 6 

Item No. Old Rate Award Experience Allowance Income Total 1st 2nd 3rd 
Rate Maintenance Adjustment 

After 12 After 24 
Months Months 
Service Service 

367.10 
388.10 

52 First 12 Mnths 363.60 24.50 7.50 7.50 9.50 
After 24 Mnths 374.10 14.00 7.50 6.50 

131(b) After 12 Mnths 370.80 17.30 7.50 7.50 2.30 
After 24 Mnths 376.30 11.80 7.50 4.30 

60(b)(i) After 12 Mnths 378.40 9.70 7.50 2.20 
After 24 Mnths 384.00 4.10 4.10 

(ii) After 24 Mnths 386.60 1.50 1.50 
(iii) After 12 Mnths 383.80 4.30 4.30 

After 24 Mnths 389.50 1.40 
408.10 

60(f) After 12 Mnths 388.80 19.30 7.50 7.50 4.30 
After 24 Mnths 399.10 9.00 7.50 1.50 

60(c) After 12 Mnths 386.70 21.40 7.50 7.50 6.40 
After 24 Mnths 397.30 10.80 7.50 3.00 

150(b) After 24 Mnths 390.50 17.60 7.50 7.50 2.60 

After 24 Mnths 399.20 8.90 7.50 1.80 
422.50 
436.00 3.40 6.80 

60(e) After 24 Mnths 411.70 31.40 7.50 7.50 16.10 
5Ia(a) After 24 Mnths 400.10 42.70 7.50 7.50 27.70 
51a(b) After 24 Mnths 412.50 30.30 7.50 7.50 15.30 

After 24 Mnths 411.80 31.00 7.50 7.50 16.00 
457.80 3.40 6.80 

60(a)(ii) After 24 Mnths 450.60 14.00 7.50 6.50 
479.60 3.40 6.80 

Section 5. Freight Operations. 
Contents 

5.1 The Structure 
5.2 Career Paths 
5.3 Changes To Work Practices 
5.4 Training 
5.5 Transitional Arrangements 
5.6 Progression Through The Structure 

Appendices 
Translation to New Structure—Appendix F 

5. FREIGHT OPERATIONS 
5.1 The Structure 

The broadbanded structure developed in 
1988 has now been reviewed for incorpora- 
tion into a common competency based 
classification structure. The new structure 
includes all designations in yard and freight 
operations and in addition provides career 
path and progression arrangements previ- 
ously not available to employees. 

Details of the structure are: 
Level 6 Operations employee—An em- 

ployee who controls shunting 
teams ensures efficient prepa- 
ration and despatch of trains at 
Forrestfield and operates Spe- 
cial Class signal cabins. 

Level 5 Operations employee—An em- 
ployee who leads a small 
shunting team ensuring the ef- 
ficient preparation and des- 
patch of trains. In the Freight 
stream performs the function 
of operating a Container Han- 
dling Machine. 

Level 4 No current position. 
Level 3A Operations employee—An em- 

ployee who undertakes non 
trade activities which may in- 

Current 
Operations 

Designations 

volve signalling or machinery 
operation. 

Level 3 Operations employee—An em- 
ployee who undertakes a wide 
range of semi skilled activities 
including piloting, shunting 
and checking, requiring a 
higher level of competency 
than the Operations employee 
Level 2. 

Level 2 Operations Employee—An 
employee who undertakes mis- 
cellaneous activities of a semi 
skilled nature. 

Level 1 Operations employee—New 
employees on six months pro- 
bation and undergoing induc- 
tion training. 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition, an experience allowance for Level 
4 to 6 will apply after 12 months and 24 
months experience within Westrail. Employ- 
ees moving from one level to another will 
continue to have their level of experience 
recognised. 

The following table details how the old 
designation fits within the new structure. 

New Operations Indicative Indicative 
Structure Function-Yard Function-Freight 

Operations Attendant Operations Employee Trainee 
Level 1 

Operations Assistant Operations Employee Barracks 
Class 2 Level 2 Caretaking 

Numbertaking 
Cleaning 

Stowing/Securing 
Crane Attending 
Fork Lift 
Operation (Small 
Foiks) 
Cleaning 
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Current 
Operations 

Designations 
New Operations 

Structure 
indicative 

Function-Yard 

Operations Assistant Operations Employee Shunting 
Class 1 Level 3 Piloting 
Truck Driver 
(9 tonne) 

Senior Operations Operations Employee Signalling 
Assistant Level 3A 

Operations Employee 
Level 4 

Area Train Operations Employee Shunting team 
Despatcher Level 5 leader (Minor 
Container Handling Depots Second 
Machine Operator man shunting 

team Forrestfield 

Indicative 
Function-Freight 

Checking 
Office 
Numbertaking 
Truck Driving (9 tonne) 
Gantry Operation 
Front End Loader 
Operation 
Fork Lift Driving 
(Large Forks) 

Container 
Handling 
Machine Operation 

Senior Train Despatcher 
Operations Employee Shunting team 
Level 6 leader 

(Forrestfield) 
Safety Assistance 
(Forrestfield) 
Special Class 
signal cabin 
operation 
(Forrestfield and 
Mid sig) 

Although two stream have becd identified this does not prevent cross skilling between 
streams when appropriate. Where cross skilling is required the necessary training and basis 
for progression will be modified. Level 1 and 2 Operations Employees will work across 
the streams as required at work locations. 

5.2 Career Paths 
Career path movement for the interim 

arrangements is detailed in the following 
table: 

Level Position 

1 Operations 
Employee 

2 Operations 
Employee 

3 Operations 
Employee 

3A Operations 
Employee 

4 Operations 
Employee 
(No current 
positions) 

5 Operations 
Employee 

6 Operations 
Employee 

Progression 
to Next 
Level 

Successful 
completion of 
probation 
Attainment of 
identified 
competencies and 
completion of 
training modules 
Appointment to 
advertised 
position 
Appointment to 
advertised 
position 

Appointment to 
advertised 
position 
Appointment to 
advertised 
position 

interim Training Minimum 
' on Job 

Yard Freight Experience 

Module 1 Module 1 6 Months 
Module 5 Module 5 
Module 6 Module 6 
Module 2 Module 2 12 Months at 
Module 5 Module 5 Level 2 
Module 6 Module 6 

Module 7 Module 3 
(I/A) 

Module 4 
(I/A) 

Module 9 Module 4 
Module 10 

Module 10 Module 10 

5.3 Changes To Work Practices 
Integral competencies in operations are 

safe working and shunting. The structure 
provides for a mandatory attainment of both 
of these competencies at Level 3. For 
employees (other than trainees) performing 
predominantly freight or station duties attain- 
ment of safe working may be an elective 
dependent on operational requirements at the 
work location. From the introduction of the 
new structure piloting will be recognised as 
a Level 3 competency and payment will be 
standardised at Level 3. However, this does 
not preclude piloting or any other function 
being performed by employees whose sub- 
stantive position is at a higher level. 

In the current structure car driving attracts 
payments at the Senior Operations Assistant 
level. This has resulted in a number of 
complaints from employees because of the 
inequity in the work expected of a car driver 
when compared to the work of either a 

signalman or shunter at the same level. Under 
the new structure car driving will be required 
at all levels of the structure and will be 
performed at the employees substantive 
level. This will mean that as long as an 
employee holds the necessary "A" Class 
Motor Drivers Licence, which Westrail will 
assist them to gain if necessary, the employee 
will be expected to drive the car for his or 
others conveyance. This will not attract a 
higher rate of pay. 

The need for truck drivers in the Opera- 
tions Branch has diminished over the years. 
The only appointed truck drivers employed 
full time on driving duties are based at 
Bunbury for the transport of mineral sands. 
Elsewhere, appointed truck drivers such as 
those involved in Piggyback traffic at 
Kewdale or driving sheet trucks only do so 
on an as required basis. 

Currently truck drivers are appointed at the 
level of Motor Truck Driver exceeding 3 
tonne but under 6 tonne capacity and are 
actually paid at a rate dependent on the 
capacity of the vehicle. 

Under the new structure truck driving is 
incorporated into the structure at Level 3 for 
trucks up to 9 tonne. Employees obtaining 
the necessary "B" Class Motor Drivers 
Licence and being required to drive a truck 
will progress to that level. Where full time 
truck drivers are appointed the appointment 
will be at Level 3 and payment made at the 
appropriate rate for the vehicle being driven 
where the carrying capacity is 9 tonne or 
more. 

5.4 Training 
The structure depends on employees gain- 

ing competencies at the various levels. A 
skills formation activity to deliver these 
competencies is being prepared in conjunc- 
tion with the Australian Railways Union. The 
training structure will reflect the competen- 
cies required at the various levels and is 
planned to be finalised once the initial work 
reorganisation is completed under Stage 2 of 
the Structural Efficiency process. 

The skills formation activity will enable 
employees to gain the common competencies 
across the streams and also the technical 
competencies in the individual streams. The 
training provided will comprehend Compe- 
tency Standards being developed. Endorse- 
ment for these Competency Standards will be 
sought from SAAB (SESDA) in due course. 
In die interim, training will be provided to 
enable employees to progress through the 
classification structure in accordance with 
the criteria laid down for progression. A 
training committee in accordance with the 
Railway Employees Award provision will be 
formed to consider reasonable access to 
training. 

To facilitate progression in the structure 
and to provide suitable training while the 
competency based training structure is being 
prepared an interim training structure is 
being developed. A training committee is in 
place to monitor the training structures 
development. 

5.5 Transitional Arrangements 
A date agreed to by Westrail and the 

Australian Railways Union will be selected 
for transition to the new working arrange- 
ments. This date will be common to all 
employees to whom it has application. 
Employees not broadbanded in 1988 will be 



brought into the new classification structure 
on a point to point basis. 

The transitional details are contained at 
Appendix F. 

5.6 Progression Through The Structure 
Selection Process And Commencement 

A formal selection process will be used to 
determine applicants suitable for employ- 
ment in the operations field of work. Rele- 
vant factors such as mechanical aptitude for 
the applicable task, the presence of any 
limiting phobias, the availability for work, 
including regular overtime and call outs and 
any barriers to movement for transfer or 
promotion, will be comprehended in this 
process. The correct application of Westrail 's 
equal employment opportunity principles 
will apply. 

Applicants will be required to pass induc- 
tion testing which is planned to cover verbal 
reasoning, numerical ability, mechanical rea- 
soning and spelling and language usage. In 
addition, applicants will be required to 
demonstrate physical ability, including mo- 
bility, adequate for the tasks to be performed. 
They will also will be required to undergo 
and pass a medical examination, including 
vision and hearing to Category "A" of 
Westrail's Vision and Hearing Standards. 
Possession of a current "A" Class Motor 
Drivers Licence is essential. 

Upon commencement, all new employees 
will initially be inducted into the applicable 
work area and subsequently undergo the 

required structured theoretical and practical 
training and assessment determined for the 
various levels within the stream. 

Probationary Period 
New employees at Level 1 will serve a six 

month probation period. During this proba- 
tion period relevant training and work experi- 
ence will be provided. For permanent status 
to be confirmed, at the end of the probation 
period, the trainee must have been assessed 
as being competent in the required competen- 
cies and have a satisfactory performance 
record. It is mandatory for trainees in both 
streams to attain the competencies of shunt- 
ing and safe working for permanent status to 
be confirmed. The probation period may be 
extended at Westrail's discretion. 

Semi Automatic Progression to Level 3 
Following successful completion of the 

probation period the employee will progress 
to Operations Employee Level 2. The struc- 
ture provides for progression to Level 3. This 
progression will be available to an employee 
providing the additional competencies identi- 
fied for that level are required to be per- 
formed in the employees work area and the 
employee is assessed as being competent in 
the competencies required. The actual work 
performed by Operations Employees Level 1 
to Level 3 will depend on the competencies 
attained and Westrail's work requirements at 
the work area. Employees at this level will 
be required to perform lower level work if 
required. Operations employees Level 1 to 3 

OPERATIONS 
Appendix F. 

Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Income Total 
Maintenance Adjustment 

Transition Wage 
Adjustments 

1st 2nd 3rd 

OPERATIONS EMPLOYEE LEVEL 1 
OPERATIONS EMPLOYEE LEVEL 2 
Operations Attendant 

Operations Assistant Class 2 

OPERATIONS EMPLOYEE LEVEL 3 
Operations Assistant Class 1 

OPERATIONS EMPLOYEE LEVEL 3A 
Senior Operations Assistant 

OPERATIONS EMPLOYEE LEVEL 4 
OPERATIONS EMPLOYEE LEVEL 5 
Area Train Despatcher 5 

Container Handling Machine 14Ke) 
OPERATIONS EMPLOYEE LEVEL 6 
Senior Train Despatcher 6 

I First 12 Mnths 367.10 21.00 7.50 7.50 
After 12 Mnths 372.10 16.00 7.50 7.50 
After 24 Mnths 377.60 10.50 7.50 3.00 

2 First 12 Mnths 377.60 10.50 7.50 3.00 
After 12 Mnths 382.30 5.80 5.80 
After 24 Mnths 388.10 

408.10 
3 First 12 Mnths 393.90 14.20 7.50 6.70 

After 12 Mnths 397.90 10.20 7.50 2.70 
After 24 Mnths 403.40 4.70 4.70 

422.50 
4 First 12 Mnths 412.10 10.40 7.50 2% 

After 12 Mnths 416.80 
After 24 Mnths 422.50 

First 12 Mnths 447.90 
After 12 Mnths 453.80 
After 24 Mnths 460.00 
After 24 Mnths 459.60 

First 12 Mnths 459.50 
After 12 Mnths 465.60 
After 24 Mnths 471.% 

7.50 2.40 
7.40 
4.60 
5.00 

7.50 7.50 5.10 
7.50 7.50 2.40 
7.50 7.00 



may be called upon to perform competencies 
at Level 3A and above provided they have 
attained that competency. Higher capacity 
payments in accordance with the award may 
apply. 
Progression Beyond Level 3 

Progression to Level 3A and above will be 
by appointment to an advertised position. 
Employees Level 3A and above may be 
expected to perform any competency appli- 
cable to the Operations branch at any Level 
1 to 6, including cleaning, providing they 
have attained the required competency. 
Higher capacity payments in accordance with 
the award may apply for work at levels above 
the employees substantive level. 

Regression may occur for a variety of 
reasons including, inability to meet licensing 
or certification requirements, the desire not 
to use essential competencies or physical 
incapacity. Regression for employees at 
Level 3 will be to Level 2 for the appropriate 
duration. Employees at Level 3A and above 
will be treated on their merits as is the current 
practice. In all instances involving regres- 
sion, the corresponding rate of pay for the 
lower level, to which the employee is 
regressed, will apply. 

Section 6. Passenger Operations—Country. 
Contents 

6.1 The Structure 
6.2 Transitional Arrangements 
6.3 Progression Through the Structure 

Appendices 
Translation to New Structure—Appendix G 

6. PASSENGER OPERATIONS—COUNTRY 
6.1 The Structure 

The broadbanded structure introduced in 
1991 has been incorporated into the common 
based classification structure. The new struc- 
ture includes an additional level of Passenger 
Assistant to provide for adequate career path 
progression. 

Details of the structure: 
Level 6—Senior Passenger Assistant 

An employee who is responsible 
for the supervision and perform- 
ance standards of Passenger Assis- 
tants in providing customer service 
on Westrail's intra and interstate 
passenger services. 

Level 2 to Level 5— 
An employee who provides cus- 
tomer service on Westrail's intra 
and interstate passenger services. 

Level 1—Passenger Assistant 
New employee on 6 months proba- 
tion and undergoing induction 
training 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition, an experience allowance for Level 
5 and 6 will apply after 12 months and 24 
months experience with Westrail. Employees 
moving from one level to another will 
continue to have their level of experience 
recognised. 

Matters such as career path movement for 
levels above Level 3, changes to work 
practices, and training required as a result of 
the introduction of the new structure will 
need to be finalised between the parties. 

The following table details how the old 
designations fit within the new structure. 

Current New on Train Indicative Minimum 
on Train Structure Function on Job 

Designation Experience 
for Career 

Path 
Movement 

Trainee Passenger Passenger Assistant Induction, Undergoing 6 Months 
Assistant Level 1 training. Probation 

Passenger Assistant Customer Service 12 Months at 
Level 2 Level 2 

Passenger Assistant Passenger Assistant Customer Service 
Level 2 Level 3 
Passenger Assistant Passenger Assistant Customer Service 
Level 1 Level 5 Supervise Passenger 

Assistants at lower 
levels 

Senior Passenger Senior Passenger Supervision of 
Assistant Assistant Level 6 Passenger Assistants 

Responsible for 
performance standard 
of Passenger Assistant 
Safeworktng as 
required 
On job training 

Although the on train stream has been 
separately identified this does not prevent 
cross skilling into other streams and work 
areas, including station and depot work, 
where appropriate. Where cross skilling is 
required the necessary training will be pro- 
vided. 

6.2 Transitional Arrangements 
A date agreed to by Westrail and the 

Australian Railways Union will be selected 
for transition to the new working arrange- 
ments. This date will be common to all 
employees to whom it has application. 
Employees will be brought into the new 
classification structure on a point to point 
basis. 

The transitional details are contained at 
Appendix G. 

6.3 Progression Through The Structure 
Selection Process And Commencement 

A formal selection process will be used to 
determine applicants suitable for employ- 
ment in the on train field of work. Relevant 
factors will be comprehended in this process. 
The correct application of Westrail's equal 
employment opportunity principles will 
apply. Applicants will be required to pass 
induction testing. In addition, applicants will 
be required to demonstrate physical ability, 
including mobility, adequate for the tasks to 
be performed. They will also be required to 
undergo and pass a medical examination, 
including vision and hearing. An "A" Class 
Motor Drivers Licence is essential. 

Upon commencement, all new employees 
will initially be inducted into the applicable 
work area and subsequently undergo the 
required structured and theoretical and prac- 
tical training and assessment determined for 
the various levels within the stream. 

Probationary Period 
Trainees at Level 1 will have a six month 

probation period. During this probation pe- 
riod relevant training and work experience 
will be provided. For permanent status to be 
confirmed, at the end of the probation period, 
the trainee must have been assessed as being 
competent in the required competencies and 
have a satisfactory performance record. The 
probation period may be extended at 
Westrail's discretion. 
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Semi Automatic Progression to Level 3 
Following successful completion of the 

probation period the employee will progress 
to Passenger Assistant Level 2. The structure 
provides for progression to Level 3. The 
actual work performed by Passenger Assis- 
tants Level 1 to Level 3 will depend on the 
competencies attained and Westrail's work 
requirements at the work area. Employees at 
this level will be required to perform work at 
a lower level including cleaning functions if 
required. Passenger Assistants Level 1 to 3 
may be called upon to perform competencies 
at a higher level provided they have attained 
that competency. Higher capacity payments 
in accordance with the award may apply. 

Progression Beyond Level 3 
Progression to Level 5 and 6 will be by 

appointment to an advertised position. Em- 
ployees Level 5 and 6 may be expected to 
perform any competency applicable to the on 
train stream including work on stations and 
depots, which may include work at a lower 
level including cleaning, providing they have 
attained the required competency. Higher 
capacity payments in accordance with the 
award may apply for work at levels above the 
employees substantial level. 

Regression may occur for a variety of 
reasons including, inability to meet licensing 
or certification requirements, the desire not 
to use essential competencies or physical 
incapacity. Regression for employees at 
Level 3 will be to Level 2 for the appropriate 
duration. Employees at Level 3A and above 
will be treated on their merits as is the current 
practice. In all instances involving regres- 
sion, the corresponding rate of pay for the 
lower level, to which the employee is 
regressed, will apply. 

45. Immediately following Appendix C insert the follow- 
ing new Appendix— 

Appendix D. 
Tool Allowance and Supply of Tools—Timber and 

Allied Trades Transitional Arrangement. 
To provide for the orderly transition of timber an 

allied tradespersons to a common work stream in 
accordance with the classification structure set out in 
Clause 44.—Classification Structure and Rates of Pay 
the following conditions shall be optional for those 
tradespersons and apprentices who were previously 
subject to the provisions of subclause (20)—Tool 
Allowance and Supply of Tools of Clause 31.—Special 
Rates and Provisions, immediately prior to the intro- 
duction of this schedule on January 8 1993. 

The following conditions shall apply at the discre- 
tion of the employee in lieu of the provisions set out 
in Clause 44, subclause (10)—Tool Allowance. 

(a) (i) A weekly tool allowance shall be paid 
to tradespersons and apprentices as 
follows:— 

Tradespersons Apprentices 
Carpenters 16.0) 8.00 
Car and Wagon Builders 16.00 8.00 
Plumbers 16.00 8.00 
Bricklayers 11.50 5.75 
Painters and Signwriters 4.00 2.00 
Patternmakers 16.00 8.00 

Provided that for apprentices tool allow- 
ance will be paid as follows:— 

4 year term from commencement 
of 2nd year 
S'/z year term upon completion of 
first six months term 
3 year term from commencement 
of apprenticeship 

Appendix G. 
COUNTRY PASSENGER 

New Rates 
Transition Wage 

Adjustments 

Designation Item No. Old Rate Award 
Rate 

Experience Allowance Income 
Maintenance 

Total 
Adjustment 

1st 2nd 3rd 

After 12 
Months 
Service 

After 24 
Months 
Service 

PASSENGER ASSISTANT LEVEL 1 367.10 
Trainee Passenger Assistant 15 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

350.10 
355.20 
360.80 

17.10 
12.10 
6.30 

7.50 
7.50 
6.30 

7.50 
4.60 

2.10 

PASSENGER ASSISTANT LEVEL 2 388.10 
PASSENGER ASSISTANT LEVEL 3 408.10 
Passenger Assistant Level 2 16 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

393.20 
398.20 
403.90 

14.90 
9.90 
4.20 

7.50 
7.50 
4.20 

7.40 
2.40 

PASSENGER ASSISTANT LEVEL 4 436.00 3.40 3.40 
PASSENGER ASSISTANT LEVEL 5 
Passenger Assistant Level 1 17 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

443.60 
449.60 
455.80 

457.80 3.40 6.80 
14.20 
11.60 
8.80 

7.50 
7.50 
7.50 

6.70 
4.10 
1.30 

PASSENGER ASSISTANT LEVEL 6 479.60 3.40 6.80 
Senior Passenger Assistant 18 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

459.30 
465.20 
471.50 

20.30 
17.80 
14.90 

7.50 
7.50 
7.50 

7.50 
7.50 
7.40 

5.30 
2.80 

Road Motor Bus Driver 142(b) First 12 Mnths 
After 12 Mnths 
After 24 Mnths 

434.10 
438.90 
444.50 

45.50 
44.10 
41.90 

7.50 
7.50 
7.50 

7.50 
7.50 
7.50 

30.50 
29.10 
26.90 



(ii) (aa) Where the employer does not pro- 
vide a watch and clock repairer or 
a coach trimmer or an apprentice 
thereto with the tools ordinarily 
required by that tradesperson or 
apprentice in the performance of 
work as a tradesperson or as an 
apprentice the employer shall pay 
a tool allowance of — 

(ai) $9.00 per week to each trade- 
sperson, or 

(hi) in the case of an apprentice a 
percentage of $9.00 being the 
percentage which appears 
against the year of apprentice- 
ship in subclause (6) of clause 
44 of this Award 

for the purpose of such tradesper- 
son or apprentice supplying and 
maintaining tools ordinarily re- 
quired in the performance of work 
as a tradesperson or apprentice. 

(bb) Any tool allowance paid pursuant 
to subparagraph (a)(ii) of this sub- 
clause shall be included in, and 
form part of, the ordinary weekly 
wage prescribed in Clause 44 of 
this Award. 

(cc) The employer shall provide for the 
use of tradesperson or apprentices 
all necessary power tools, special 
purpose tools and precision meas- 
uring instruments. 

(dd) A tradesperson or apprentice shall 
replace or pay for any tools sup- 
plied by the employer if lost 
through the workers negligence. 

(b) The tools allowances for carpenters, car and 
wagon builders, plumbers, bricklayers and 
patternmakers each include an amount of six 
cents for the purpose of enabling the workers 
to insure their tools against loss or damage 
by theft or fire. 

(c) Tool allowance shall not be paid if the 
worker be absent on extended, annual or sick 
leave. 

(d) (i) Apprentices, when not in receipt of a 
tool allowance, shall be supplied with 
the following tools:— 

Trimmers: 

1 pair 12" Weiss Scissors 
1 Metre folding wooden rule 
1 Pair 8" Pincers 
1 10" Regulator 
1 172" circular needle 
1 3" circular needle 
1 double ended magnetic ham- 

mer 
1 Stripping chisel 
1 knife 
1 knifeboard 
1 Wooden mallet 
1 staple stripper 

Car Builders, Wagon Builders and 
Carpenters: 

1 brace 
2 saws 
1 square 
1 rule 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 wooden planes (1 smoothing 

plane and 1 jack plane) 

Patternmakers: 

6 chisels (long thin paring) 
3 twist bits (auger, cleancutter) 
6 nail bits (Cleveland pattern) 
1 brace 
2 saws 
1 square 
1 rule (contraction) 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 planes (1 smoothing and 1 jack 

plane—iron if preferred and 
obtainable) 

Painters: 

3 stripping knives 
1 putty knife 
3 body filling or glazing knives 
1 claw hammer 
1 screw driver 
1 hacking knife 
1 razor blade holder 
1 metre folding rule 
1 3 metre tape 
1 scraper 
1 flat file 

(ii) The foregoing tools shall remain the 
property of the employer. The worker 
shall be responsible for all breakages or 
losses and shall make good all such 
losses. At the conclusion of the appren- 
ticeship course and on satisfactorily 
passing final examinations, the tools 
prescribed for apprentices shall become 
the property of the apprentice. 

(iii) The foregoing shall be in addition to any 
other allowances throughout Clause 31 
of this Award. 

(e) A tradesperson Carpenter, Car and Wagon 
Builder, Plumber or Patternmaker who elects 
to be paid tool allowance in accordance with 
subclause (10) of Clause 44 of this Award, 
in lieu of the foregoing provisions shall in 
addition be paid a flat allowance of $5.15 for 
each weeks work. The allowance shall not be 
subject to increase for any reason. 

(f) The foregoing provisions shall not apply to 
tradespersons and apprentices whose em- 
ployment commenced after these provisions 
commenced to operate. 

6 chisels 
3 twist bits (auger) 
6 nail bits 
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THE ROCK LOBSTER AND PRAWN PROCESSING 
AWARD 1978 

No. R 24 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

W. Angliss & Co (Australia) Pty Ltd and Others. 
No. 985 of 1992. 

COMMISSIONER C.B. PARKS. 
11 February 1993. 

Order. 
HAVING heard Ms B.L. Gavranich on behalf of the 
Applicant and Ms G.P. Marion on behalf of the Respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Rock Lobster and Prawn Processing Award 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 4 February 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

"2A. State Wage Principles—September 1989". 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete this clause. 
3. Clause 7.—Wages: Delete this clause and insert in lieu 

thereof— 
7.—Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this award. 
(1) Adult Employees: 

Classifications $ 
(a) Grader 325.95 
(b) Process Employee 312.30 

(2) Junior Employees (Graders) 
(Per cent of Grader rate per week): % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult Rate 

(3) Junior Employees (Process Employees) 
(Per cent of Process Employee rate per % 
week): 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult Rate 

(4) Leading Hands (per week extra): 
In charge of— $ 
(a) Less than three other employees 8.85 
(b) Not less than three and not more 

than ten other employees 17.75 
(c) More than ten but not more than 

twenty other employees 25.90 
(d) More than twenty other employees 34.50 
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(5) Casual Employees: 
Casual employees shall receive 20 per cent in 

addition to the ordinary rates prescribed in this 
clause for the work performed. 

SECURITY OFFICERS' AWARD 
No. A 25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security & Alsation Watch Patrol and Others. 
No. 1086 of 1992. 

COMMISSIONER C.B. PARKS. 
25 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: By a Notice of Application filed 
in the Commission on 20 August 1992 the applicant Union 
applied to amend Clause 19.—Posting of Notices, of the 
Security Officers' Award. The claimed subclauses, as 
subsequently amended during the course of proceedings, are 
as follows— 

"(2) (a) The accredited Union representative may 
post a notice of the Union in a suitable place 
agreed upon between the employer and the 
Union. 

(b) Should the employer and the Union fail to 
agree on a suitable place to post Union 
notices, either party may refer the matter to 
the Western Australian Industrial Relations 
Commission for determination. 

(3) A notice which is posted by an accredited Union 
representative in accordance with subclause (2) 
hereof shall not be removed except by or with the 
express permission of an accredited union repre- 
sentative." 

In essence the applicant Union seeks to prevent the 
unauthorised removal of union notices from the place they 
have been posted pursuant to the existing rights prescribed 
by clause 19. A provision is also sought which states that 
any dispute regarding the place for the posting of union 
notices may be referred to the Commission for resolution. 

Although the stated position of the respondent employers 
is that they object to the Union claims, that does not 
accurately describe their position as it emerged during the 
course of proceedings. In principal the respondents are 
prepared to accede to the thrust of the Union claims, 
provided that they are accompanied by a provision which 
allows an employer to prevent the posting of a union notice, 
unless the contents of such are acceptable to the employer 
concerned. 

The clause presently contained in the Award grants the 
Union the right to post union notices in a place agreed with 
an employer. Although not stated to be such, it is axiomatic 
that a notice should remain posted for so long as its author, 
the union, may require. It is evident from the submissions 
and testimony given on behalf of the applicant Union that, 
at the workplace of one business bound by the Award, 
several Union notices have been removed without the 
knowledge or consent of the Union or its representative at 
that workplace. It is implied by the Union that management 
of the business has been responsible for such removals, 
however it was conceded that the Union was unable to prove 
that such is the case. 

It is not denied by the Union that it will face a great 
difficulty identifying who is responsible for the unau- 
thorised removal of a posted notice. However, it argues that 
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by making the unauthorised removal of a notice an offence 
under the terms of the Award, such is likely to have a 
deterrent effect. The form of the provision claimed, it is said, 
and correctly so, has equal application to employers and 
employees. 

On behalf of the employers, it is argued that the claimed 
Union provision is not warranted. If granted, the provision 
will apply to all employers bound by the Award when, 
according to the respondents, it may at best be justified for 
one workplace. 

As stated earlier herein, a union notice, when correctly 
posted, should not be removed unless such is approved by 
the union, or its accredited representative. Thus the 
Commission is satisfied that any unauthorised removal 
should be proscribed. Although an amendment in the form 
claimed will apply to employers generally, it has equal 
application to employees bound by the Award. Its nature is 
such that it will not require a change of conduct for 
employers or employees who, in the past, have not acted in 
the way evidenced before the Commission in relation to one 
workplace. I am therefore satisfied it is appropriate to grant 
an amendment in the terms of the claimed subclause (3), 
save that the authorisation to remove a notice is presently 
too restricted and will therefore be extended to recognise the 
authority of a union official. 

The employers' proposed provision first surfaced during 
the course of hearing this application. No objection was 
taken to its introduction in this way. However, total 
opposition to the Award being amended to reflect the terms 
of the proposed provision was expressed by the Union. This 
it did to the extent of saying that if there is a likelihood that 
the Commission may grant such an amendment, it would 
prefer that the Union application be dismissed. A submis- 
sion apparently made with the expectation that the dismissal 
would also dispose of the employers' proposal. 

In order to consider the employers' proposed provision in 
its proper context, it is necessary to establish its standing. 
It arises as a response to the Union's application. An 
application directed solely toward preventing the unau- 
thorised removal of notices. Notices which the Union is 
currently entitled to post by operation of the Award, and has 
been since 1982. The employers' proposed provision does 
not address the express matter raised in the Union claim. 
Although the employers' proposal relates to union notices, 
it is directed toward conditioning the right to post such 
notices in the first instance, not their subsequent removal. 

In my view, the employers' proposal does not therefore 
constitute an answer to the Union claim, but a counter 
proposal. It therefore assumes the mantle of an independent 
but related claim and therefore does not rely upon the 
original application for its continued existence. Thus a 
dismissal of the original application would not, by that act 
alone, dispose of the counter proposal. 

I now turn to consider the merit of the respondent 
employers' counter proposal and indicate at the outset that 
they are the claimants and therefore are required to discharge 
the onus to prove their proposal is justified. As observed 
earlier herein, the right of the Union to post notices is one 
which has existed since the Award first issued in 1982. That 
right is unconditional regarding the form and content of such 
notices. 

It is the argument of the respondents that the right to post 
a notice should now be conditioned by a prescription which 
would limit the nature and contents of a notice, and grant 
an employer the overriding power to prevent the posting 
thereof by withholding its approval. A provision of this 
nature is said to be justified because an employer will 
thereby be afforded the opportunity to prevent the posting 
of a notice which, in the opinion of the employer, is likely 
to be detrimental to industrial relations at the workplace. In 
response, the Union argues that there is an onus upon the 
employers to show that there is justification for altering the 
existing rights prescribed by the Award clause. That, the 
applicant asserts, the respondents have failed to do. No 
evidence has been brought by the respondents to show that 
the Union has posted notices in the period since 1982 which 

are of a type that ought be prevented, nor could it be, 
according to the Union. 

From my long experience in industrial relations, I would 
be surprised if there has not been the odd occasion when an 
employer has taken offence to a union notice. However, no 
evidence has been presented to the Commission which 
shows that union notices designed to mislead employees or 
incite unrest at the workplace, have been posted in this 
industry since 1982. 

Thus it has not been established that an employer should, 
in effect, be granted the power to veto the posting of a notice. 
However, I do not think it unreasonable for an employer to 
view the contents of a notice prior to it being posted in his 
premises. Such would provide the opportunity for immedi- 
ate dialogue with the accredited representative, or alterna- 
tively, a union official, regarding any concern an employer 
may have in relation to the notice. Thus I will include a 
provision requiring the prior viewing of a notice by an 
employer. 

The last of the Union claims expresses a right to call upon 
the Commission to deal with any dispute where an employer 
and an accredited union representative are unable to agree 
upon a suitable place for the posting of union notices. No 
objection is taken by the respondent employers to a 
provision of this nature. However, it is submitted that an 
appropriate mechanism for dealing with such a dispute is 
already prescribed within clause 31.—Dispute Settlement 
Procedures, of the Award. 

The right exists at all times for a dispute relating to an 
industrial matter to be referred to the Commission and 
therefore it is not necessary to affirm that right within the 
Award. Although such is referred to within clause 31.— 
Dispute Settlement Procedures, it is done in the context of 
providing a final step in a series of steps designed to involve 
the parties in a process likely to assist in the resolution of 
their differences. A dispute arising from whatever cause in 
relation to a union notice, is capable of being adequately 
handled within the disputes procedure. I will therefore 
amend clause 19.—Posting of Notices, to require that such 
procedures be applied. 

Appearances: Ms D.A. Blaskett appeared on behalf of the 
applicant. 

Mr G.R. Blyth appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security & Alsation Watch Patrol and Others. 
No. 1086 of 1992. 

COMMISSIONER C.B. PARKS. 
2 March 1993. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr G.R. Blyth on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the date of this 
order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 19.—Posting of Notices: Delete this clause and 

insert in lieu thereof— 
19.—Posting of Notices. 

(1) A copy of this award, if supplied by the Union, 
shall be placed in each workplace by the em- 
ployer, in a suitable place agreed upon by the 
employer and the Union. 

(2) Subject to subclause (3) hereof, an accredited 
Union representative may post a notice authorised 
by the Union in a suitable place agreed upon by 
the employer and the Union. 

(3) An accredited Union representative who intends 
posting a notice authorised by this clause shall, 
before posting such notice, present the notice or 
a true copy thereof to the employer. 

(4) A notice posted in accordance with this clause 
shall not be removed except by, or with the 
express consent of, an accredited Union represen- 
tative or accredited Union official. 

(5) Any dispute arising from the operation of this 
clause shall be dealt with in accordance with 
clause 31.—Dispute Settlement Procedures of this 
award. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another. 
No. 596 of 1992. 

COMMISSIONER O.K. SALMON. 
3 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: In this matter I am concerned with 
a dispute between the unions and SECWA about an increase 
in the allowance prescribed for linepersons designated as 
lineperson in charge. In fact this case is the second of its 
kind; the first was dealt with by Halliwell SC in No. 471 of 
1989 with the result that an allowance of $24.00 (now 
$25.40) was prescribed for the persons who performed the 
duties then under consideration. 

The present application, in which SECWA is the 
applicant, is described in the accompanying form 1 as an 
application to vary the above mentioned order. But that 
order as I have already mentioned varied the award, and I 
think the appropriate way of describing this application is 
that is also an application to vary the award. Furthermore, 
I think the correct way to proceed would be to cancel that 
order and then vary the award once more. 

The present case is also similar to the case dealt with by 
Halliwell SC in that it is common ground that there has been 
a change in the value of the work for which the allowance 
is prescribed and that an increase in the allowance is 
permissible under the wage fixing principles. The difference 
between the parties, now as then, is the amount of the 
increase that is justified. The common ground is found in 
the list of duties for a lineperson in charge agreed to by the 
parties on 9 September 1992. The extra duties giving rise 
to the application are found in items (xx) and (xxiv): 

(xx) The Lineperson-in-Charge shall carry out switch- 
ing to the level of their competence and authorisa- 
tion. This will include switching, isolating and 

earthing operations and the issue and cancellation 
of electrical permits to work. 

The work will be carried out in accordance with 
written and approved switching programmes 
under the direction of an authorised person. 

The Lineperson-in-Charge may be required to 
write switching programmes in accordance with 
their level of competence and authorisation sub- 
ject to their ability to leave the job in accordance 
with paragraph (xxiv) hereunder. 

(xxiv) The Lineperson-in Charge has the flexibility to 
leave the job when necessary to: 
— prepare for the next job; 
— write switching programmes as required 
— follow-up customer complaints, faults and 

other enquiries in the local job area; 
— deal with customer and local government/ 

utility matters on the job site; or 
— meet emergency or other unforseen circum- 

stances. 
Provided that the requirement to be off the job 

does not occur at times when the Lineperson-in- 
Charge should be on the job to ensure the proper 
and safe supervision of the work. 

Before the Lineperson-in-Charge can leave the 
work-site, the work crew must be adequately 
briefed on the continuing work to be carried out 
including all safety considerations. 

When a Lineperson-in-Charge is required to 
leave the work-site for a continuous period of 
more than three hours, a leading hand shall be 
nominated to supervise employees in accordance 
with Clause 30(2) of the award. 

SECWA's fundamental position in this case is really no 
different from that taken in No. 471 of 1989, before 
Halliwell SC, and before myself in No. 1502 of 1990 (72 
WAIG 1128). It is that too large a wage increase, which is 
to say any amount more than $6.00, which SECWA 
proposes as the increase warranted in this case, will distort 
wage relativities amongst wages classifications thus creat- 
ing dangerous forces with the potential to threaten the 
integrity of the award. But a second leg of SECWA's 
argument, which at its strongest is in the cross examination 
of the witness for the unions, is that the extra duties now 
undertaken by linepersons in charge are simply not, in terms 
of skills and responsibilities, worth more than $6.00. 

I was referred to the views I expressed on the subject of 
work evaluation in No. 1502 of 1990 (supra). These views 
endorsed those first expressed by Kelly C in The Metal 
Trades Award—46 WAIG 707 at 741. SECWA drew a 
comparison between the total ordinary wage that would be 
received by the lineperson in charge with the $6.00, and the 
total ordinary wages now received by linepersons live-line, 
instrument/electrical fitter, and instrument/electrical fitter- 
stage 1. To a large extent 1 was left to consider the relevance 
of those comparisons with regard for my own knowledge of 
the work done by the classifications raised, however, I think 
I am correct in saying that SECWA wished me to see the 
comparison with lineperson live-line as the most important 
of the three. I think the purported relevance of that particular 
comparison is that any switching work performed by 
linepersons in charge in connection with live high voltage 
lines is negligible compared to live line work on the highest 
voltages performed by linepersons live-line who are paid 
less. Moreover, linepersons live-line are paid at the same 
rate as leading hand linepersons ordinarily qualified, and 
that rate may be seen as the base rate for linepersons in 
charge. 

At first the unions claimed an increase of $10.00 in the 
lineperson in charge allowance, but on the day of the hearing 
they were permitted to vary their claim to $15.00. 

The unions accept the necessarily subjective nature of 
both the claim they make and the decision that must be made 
upon it. However apart from the extensive arguments and 
the evidence of the witness called to testify in support of the 
claim, great stress was laid on the fact that die job in 
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question remains an "on the tools" job notwithstanding that 
it comes about as a result of SECWA's decision to shift 
many of the functions previously undertaken by forepersons 
on to leading hand linepersons. I should say that I 
acknowledge the unions' point and also their insistence upon 
the continuing safety of linepersons on the job which lies 
behind it. 

Having read the transcript of proceedings in No. 471 of 
1989,1 am somewhat bemused by the stance of the unions 
on that occasion. The case was directed to show the highest 
percentage devolution of work from forepersons to leading 
hands. But notwithstanding all of the effort expended to that 
end, when it came to the amount that ought to be awarded 
for performing the additional work the forepersons' salary 
was not relied on. In that respect the principal factor relied 
on was the rate paid to leading hands employed by the 
Building Management Authority. Given the requirements of 
the relevant wage fixing principle I would have thought that 
if an external comparison was justified in that area, it was 
equally justified in the comparison with forepersons (cf Full 
Bench 66 WAIG 1589. Also Amalgamated Metal Workers 
& Shipwrights Union and Others and State Energy 
Commission of Western Australia,—59 WAIG 495— 
Wickham J). In the present case the stance of the unions is 
really the same as it was in the earlier case, and in my 
opinion the logic of that stance is that even now they are at 
one with SECWA regarding the integrity of the award. 

In the present case the unions argued that the appropriate, 
indeed the only necessary comparison was the range of 
duties performed by linepersons in charge when the 
allowance was fixed by Halliwell SC. However, it was said 
that linepersons in charge were of the opinion that they 
ought to have a wage prescribed for that classification in the 
award, which is to say that they do not see an allowance as 
the appropriate form of renumeration in their case. Notwith- 
standing the unions reference to the wage fixing principles 
when explaining their attitudes on this point, given the 
successful case mounted by the unions on behalf of 
linepersons live-line who wished to be classified as such (67 
WAIG 1770) I would have thought linepersons in charge 
were entitled to the same. 

I have presided over a number of conferences dealing with 
the issue now under consideration and I have no difficulty 
understanding why persons who are required to perform the 
work formerly performed by forepersons think they are 
being inadequately paid. I also think it goes without saying 
that wage-wise they compare themselves with forepersons. 
But the unions choose not to argue the case that way. It will 
be plain from my reasons for decision in 1502 of 1990 
(supra) that I did not necessarily accept SECWA's fears 
about wage comparisons with the salaried officer area and 
all things considered in this case I think I am less impressed 
by those fears than before. But I do not think it is for me 
to tell the unions how they should argue their cases and until 
such time as they choose to make comparisons with salaried 
employees I do not intend to do so. 

I am not convinced that the new duties required to be 
undertaken by linepersons in charge are particularly oner- 
ous. And if there is any skill involved in the actual processes 
of switching I think it is more likely to be displayed with 
"drop outs" which are both high voltage switches and fuses 
at the same time. I fail to see how there would be more skill 
in opening and closing high and low voltage blade switches 
or pole mounted high voltage gang switches which are 
operated at ground level by raising and lowering handles. 
In my opinion extra demands made upon the persons 
concerned with regard to switching relate to responsibilities 
only. I also think that these responsibilities are associated 
with writing switching programmes. 

In the light of the wage fixing principles and the 
observations I have already made concerning the attitudes 
of the parties towards the integrity of the award, it seems 
to me that the wage rates payable under the award to 
comparable classifications have particular relevance in 
determining the amount of increase to be awarded in this 
case. Furthermore I think the lineperson-live line classifica- 
tion is the most appropriate classification for the purpose. 

That said I am not left without some difficulty. The total 
wage prescribed for the lineperson-live line classification 
was determined historically on grounds of convenience 
rather than a process of work evaluation in the sense of 
comparing job requirements (cf 67 WAIG 1770), and in the 
final analysis the total wage of a leading hand was 
considered to be appropriate. Given that an evaluation of 
linepersons in charge has taken place and it is now proposed 
that it be increased by at least $6.00, it goes without saying 
that in all of the relevant circumstances linepersons-live line 
is a classification properly open to new evaluation. The 
context is one of definite possibilities and some uncertain- 
ties, but in my opinion it is one that makes the offer of $6.00 
too small. On die other hand $15.00 is too much in the 
prevailing circumstances. In my opinion there are grounds 
for a total wage entitlement of $500.00 per week for 
linepersons in charge. 

It is my finding that an increase of $9.20 in the allowance 
for lineperson in charge could reasonably have been agreed 
between the parties in conciliation or at first instance. My 
decision is that there will be an order cancelling the order 
in No. 471 of 1989 and varying the award by prescribing an 
allowance of $34.60 per week. 

Appearances: Mr N. Fry on behalf of SECWA. 
Ms M. Robinson on behalf of the respondent unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another. 
No. 596 of 1992. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988. 

COMMISSIONER O.K. SALMON. 
24 February 1993. 

Order 
HAVING heard Mr N. Fry on behalf of the State Energy 
Commission of Western Australia and Ms M. Robinson on 
behalf of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and An- 
other, the Commission, pursuant to the powers conferred 
under the Industrial Relations Act 1979 hereby orders— 

(1) That the order in No. 471 of 1989 is cancelled. 
(2) That the State Energy Commission of Western 

Australia Wages and Conditions Award be varied 
as follows: 

Schedule. 
Clause 29.—Special Rates and Provisions: 

Delete existing subclause (20) and insert in lieu 
the following— 
(20) Lineperson In Charge Allowance 

A Lineperson—First Grade classified by 
SECWA as a Lineperson in Charge shall be 
paid, in addition to his/her ordinary wage rate 
and appropriate leading hand amount, a 
"Lineperson In Charge" allowance of 
$34.60 per week on an all purpose basis when 
performing the duties of a Lineperson in 
Charge. 

(3) The operative date is on and from Sunday 14 
February 1993. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 



WOOL, HIDE AND SKIN STORE EMPLOYEES' 

No. 8 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Albany Woolstores Pty Ltd and Others. 

No. 1328 of 1992. 
Wool, Hide and Skin Store Employees' Award 

No. 8 of 1966. 
COMMISSIONER S. A. KENNEDY. 

16 February 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant, 
and Ms C. Brown on behalf of the various Respondents and 
Mr R. Heaperman on behalf of the Meat and Allied Trades 
Federation of Australia (Western Australian Division) 
Union of Employers, now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, do hereby order— 

That the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966 as amended be further varied in 
accordance with the following Schedule with effect 
from the beginning of the first pay period on or after 
the first day of November 1992. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 
A. Delete the words and numerals "2A. No Extra 

Claims" from this clause. 
B. Delete the words and numerals "13. Wages" from this 

clause and insert the following in lieu thereof: 
13. Wages and Classification Structure 

2. Clause 13.—Wages: Delete this clause and insert the 
following in lieu thereof: 

13.—Wages and Classification Structure. 
(1) Classification Structure 

STOREWORKER LEVEL 1 
Relativity: 90% 
Pre-requisites: 
* Basic interpersonal and communication skills. 
* Basic literacy and numeracy skills. 
Skills/Duties: 
* Familiar with company policies and proce- 

dures. 
* Responsible for quality of his/her own work 

subject to detailed direction. 
* Obtain knowledge and apply appropriate man- 

ual handling skills. 
* Able to work in a team environment and/or 

under routine supervision. 
* Able to exercise discretion within the limits of 

skills and/or training. 
* Able to undertake duties in a safe and responsi- 

ble manner. 
The following tasks are indicative of the tasks 
which an employee at this level may be required 
to perform. 

1. Core sampling (non-mechanical). 
2. Feeding wool into blending machines. 
3. Head marking or branding of head bale at 

receival or weighing. 

4. Inserting lot plates or dividers. 
5. Lobbing. 
6. Opening or closing bales (including fadging 

and boodling). 
7. Pushing into or taking from elevators or 

drops. 
8. Sewing. 
9. Wheeling baskets. 

10. Hand trucking. 
11. Use of non-licensed material handling equip- 

ment. 
12. Operate wool blending machine. 
13. Responsible for housekeeping in own work 

environment. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 2 
Relativity: 92.4% 
Pre-requisites: 
* Storeworker Level 1 or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Store- 
worker Level 1 the following skills/duties are 
required: 
* Able to work in a team environment under 

limited supervision. 
* Responsible for quality of his/her own work. 
* Appropriate licence to operate required materi- 

als handling equipment, (other than crane or 
fork-lift rated in excess of 20,000kg), (as 
required). 

The following tasks are indicative of the tasks 
which an employee at this level may be required 
to perform. 

1. Breaking out of specified bales for shipping, 
showing, pooling or blending. 

2. Breaking out for rail trucks (including the use 
of mechanical aids). 

3. Breaking down stacks of wool. 
4. Port marking and branding of wool for 

shipping. 
5. Operating and in charge of semi-automatic 

dump press. 
6. Operating of all appropriate materials han- 

dling equipment (other than crane or fork-lift 
rated in excess of 20,000kg), not requiring 
ancillary or incidental clerical functions. 

7. Sheetman or fossicker. 
8. Wool pressing. 
9. Weight adjusting. 

10. Handling or hanging or drying green skins 
(including trottering of sheepskins). 
Handling hides including staking and un- 
stacking operator and in charge of skin press. 

Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 3 
Relativity: 94.5% 
Pre-requisites: 
* Storeworker Level 2 or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Store- 
worker Level 1 the following skills/duties are 
required: 
* Understands and is responsible for quality 

control standards. 
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* Advanced level of interpersonal and communi- 
cation skills. 

* Keyboard skills. 
* Able to perform work required with minimal 

supervision. 
* Able to operate computerised inventory equip- 

ment (as required). 
Indicative of the tasks which an employee at this 
level may perform are the following. 

1. Sworn weigher or employee (including fork- 
lift driver) recording or carrying out clerical 
functions in receiving, weighing and deliver- 
ing or shipping of bales including notifying 
locations of bales by radio or other electronic 
means. 

2. In charge of an out-store. 
3. Operation of semi-automatic core line. 
4. Responsible for the actual packing of con- 

tainers with dumped bales. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 4 
Relativity: 97% 
Pre-requisites: 
* Storeworker Level 3 or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Store- 
worker Level 4 the following skills/duties are 
required: 
* Appropriate licence to operate required materi- 

als handling equipment and/or container han- 
dling equipment and/or crane, with capacity 
rated greater than 20,000kg (as required). 

* Knowledge of operation of fully automated core 
line operation. 

* Able to operate computerised wool handling 
equipment (as required). 

Indicative of the tasks which an employee at this 
level may perform are the following: 

1. Operator in charge of a fully automated core 
line operation. 

2. Operator in charge of a fully automatic Dump 
Press (i.e. TriPak). 

3. Operator of container handling equipment 
rated greater than 20,000kg. 

4. Employee charged by employer with the 
responsibility of supervising and directing 
not more than 10 employees (not being a 
number of employees working as a team). 

5. Classing skins, furs or hides. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 5—WOOL CLAS- 
SER 
Relativity: 100% 
Pre-requisites: 
* Storeworker Level 4 or equivalent. 
* Appropriate Certification. 
Skills/Duties: 
In addition to the skills/duties required of a 
Storeworker Level 4 the following skills/duties 
are required: 
* Able to sort all types of wool to desired graded 

lines. 

* Able to allocate bin types and calculate bin 
weights and percentages. 

* Responsible for sorting wool to Industry Qual- 
ity Control Standards. 

* Understanding of operation of a Wool Re- 
handling Department. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

1. Classing or sorting wool with or without 
mechanical aids. 

2. Undertake appropriate recording functions. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 6—OVERLOOKER 
Relativity: 105% 
Pre-requisites: 
* Wool Classer or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Wool 
Classer the following skills/duties are required: 
* Proven ability to train and supervise. 
* Competent to train wool classers. 
* Proficient in the accurate allocation of types 

and component percentages and weights of all 
wool bales. 

* Must ensure quality control standards are met 
by all wool re-handling personnel. 

* Must ensure the efficient operation of a wool 
re-handling department. 

Indicative of the tasks which an employee at this 
level may perform are the following: 
Control and co-ordinate all relevant functions of 
a wool re-handling operation. 

(2) Base Wage Rates (Adults) 
An adult employee performing the work described 
by any of the classifications detailed in subclause 
(1) of this clause shall be paid the base wage rate 
per week detailed in the table below with effect 
from the first full pay period on or after 
1 November 1992. 
Classification Base Rate 

$ 
Storeworker Level 1 328.70 
Storeworker Level 2 337.50 
Storeworker Level 3 345.10 
Storeworker Level 4 354.30 
Storeworker Level 5—Wool Clas- 365.20 
ser 
Storeworker Level 6—Overlooker 383.50 

(3) Supplementary Payments (Adults) 
An adult employee performing the work described 
by any of the classifications detailed in subclause 
(1) of this clause shall be paid the Supplementary 
Payment per week detailed in the table below with 
effect from the first full pay period on or after 
1 November 1992. 

Supplementary 
Classification Payment 

$ 
Storeworker Level 1 19.60 
Storeworker Level 2 19.50 
Storeworker Level 3 19.10 
Storeworker Level 4 22.80 
Storeworker Level 5—Wool Classer 24.50 
Storeworker Level 6—Overlooker 18.10 

(4) Total Wage Rates (Adults) 
The total wage rate per week (inclusive of the 
rates described in subclauses (2) and (3) of this 
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clause which appears in columns 2 and 3 
respectively) for adult employees performing the 
work described by any of the classifications 
detailed in subclause (1) of this clause shall be as 
detailed in column 4 of the table below with effect 
from the first full pay period on or after 
1 November 1992. 

Base Supple- Total 
Classification Rate mentary Rate 

$ Pay- $ 
ment 

Storeworker Level 1 
Store worker Level 2 
Storeworker Level 3 
Storeworker Level 4 
Storeworker Level 5— 
Wool Classer 
Storeworker Level 6— 
Overlooker 

(5) Transitional Provisions 

328.70 19.60 348.30 
337.50 19.50 357.00 
345.10 19.10 364.20 
354.30 22.80 377.10 

365.20 24.50 389.70 

383.50 18.10 401.60 

(a) The provisions of subclauses (1), (2), (3) and 
(4) of this clause shall be triailed for a period 
of 12 months from the date of operation in 
order to assess the suitability of such a 
classification structure. 

(b) Any dispute arising from the introduction of 
the provisions of subclauses (1), (2), (3) and 
(4) of this clause shall be discussed between 
the employee, employer and failing agree- 
ment, with a duly accredited union official. 
If the matter is not resolved at the workplace 
it shall be referred to the Western Australian 
Industrial Relations Commission. 

(c) The following translation table shall be used 
to determine an employee classification as at 
the date of the introduction of this variation. 
Grading Under Old Classi- 
fication Structures 
(See exceptions below) 
Storeman Grade (a) 
Storeman Grade (b) 
Storeman Grade (c) 
Storeman Grade (d) 
Storeman Grade (e) 
Storeman Grade (f) 
Wool Classer (g) 

Overlooker—2-5 employ- 
ees (h) 
Overlooker—64- employees 
(h) 
Exceptions 

Grading Under New Classi- 
fication Structure 

Storeworker Level 1 
Storeworker Level 2 
Storeworker Level 2 
Storeworker Level 3 
Storeworker Level 3 
Storeworker Level 4 
Storeworker Level 5— 
Wool Classer 
Storeworker Level 6— 
Overlooker 
Storeworker Level 6— 
Overlooker 

1. Weighing Adjusting which under the 
old classification structure was Grade 
(a) translates to Level 2 under the new 
structure. 

2. Operator in charge of a fully automatic 
dump press (i.e. TriPak) which under 
the old classification structure was 
Grade (b) translates to Level 4 under the 
new classification structure. 

3. Employee in charge of out store which 
under the old classification structure 
was Grade (e) translates to Level 4 
under the new classification structure. 

(d) The rates described herein include the 1st 
Minimum Rate Adjustment 

(e) It is agreed that the total amount of the 
supplementary payment described in sub- 
clause (3) of this clause shall be absorbed 
from any component of the weekly wage in 
excess of the base rate described in subclause 
(2) of this clause. 

(f) It is agreed that no employee shall suffer a 
reduction in actual weekly total wage rates 

as a consequence of the introduction of the 
new classification structure. 

(g) It is agreed that the parties shall aim to 
complete the Minimum Rates Adjustment 
process no later than 1 November 1993. 

(h) It is agreed that each employer shall provide 
each employee, within three (3) months of 
the date of operation of this order, advice 
concerning that employee's new classifica- 
tion as described by subclause (1) of this 
clause. 

(6) An allowance of five percent on so much of 
his/her average earnings per week exclusive of 
overtime as does not exceed the amount fixed 
from time to time for workers covered by the 
provisions of paragraph (a) of subclause (2) and 
paragraph (a) of subclause (3) of this clause shall 
be paid to a weekly worker if he/she is employed 
in a wool store for any period of less than six 
successive calendar months unless such employ- 
ment has been terminated voluntarily or on 
account of malingering, inefficiency, neglect of 
duty or misconduct. 

Provided that in the event of any such worker 
being dismissed (except for malingering, ineffi- 
ciency, neglect of duty or misconduct) within 
fourteen days prior to Christmas Day, he shall 
receive not less than one half week's wages by 
way of such allowance. That is to say, if the five 
percent allowance on wages earned up to the time 
of dismissal is not equal to one half week's wages, 
then the half week's wage shall be paid, but if the 
five percent allowance on wages earned up to the 
time of dismissal is in excess of one half week's 
wages, then the said five percent allowance shall 
be paid but not the half week's wages. 

(7) Thirty four cents pier hour in addition to the above 
rates shall be paid to any worker who actually 
handles "dead" wool. 

(8) If a worker is required by his/her employer to act 
as a first aid attendant in any store, for so acting 
he shall be paid in addition to his/her ordinary rate 
of pay the sum of 76 cents per day. 

(9) (a) The weekly wage rates for junior employees 
shall be calculated by combining the base 
rate described in subclause (1) of this clause 
and supplementary payment described in 
subclause (2) of this clause for the classifica- 
tion Storeworker Level 1 and multiplying by 
the percentage detailed in the table below. 
Age Percentage 
At 17 years of age and under 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age 100 
The total wage shall be calculated to the 
nearest 10 cents, with any amount of five 
cents or greater rounded up, any amount less 
than five cents being disregarded. 

(b) The provisions of subclause (5) of this clause 
mutatis mutandis (the necessary changes 
being made) shall apply to Junior Employees. 

(10) Casual Employees: Casual employees shall be 
paid at the rate of twenty percent in addition to the 
rates prescribed by this award for the appropriate 
classification. 
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AWARDS/AGREEMENTS— 
Interpretation of— 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Hamersley Iron Ply Limited and Others. 
No. 742 of 1992. 

COMMISSIONER G.L. FIELDING. 
23 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987 by 
subclause 13(3) makes provision for ordinary hours of work 
by continuous shifts of not more than eight hours each. 
Furthermore, by paragraph 13(3)(b) the Award provides that 
continuous shift workers shall be rostered in conformity 
with the "standard rosters" prescribed in the Award, unless 
the Company and the relevant union have agreed in writing 
to a change, or the Western Australian Industrial Relations 
Commission has otherwise determined. The relevant roster, 
for the purposes of these proceedings, provides for four 
panels of employees, with those in one panel working day 
shift, those in another panel working night shift, those in 
another panel working afternoon shift, and those in the 
remaining panel being rostered off work. Moreover, the 
roster provides for each panel to rotate sequentially for a 
sequence of shifts through a period of day shifts followed 
by a period of night shifts followed by a period of afternoon 
shifts, with rostered days off work between each discrete 
shift period. Paragraph 13(3)(d) provides that the shift 
sequence rotation may be changed to a day/aftemoon/night 
sequence by agreement "between the department concerned 
and those employees then working that roster". 

The standard roster covers a period of 28 days. Clause 
13A of the Award requires that, as part of the scheme of 
implementing a 38 hour week as the standard working week 
in place of a 40 hour working week, employees are entitled 
to a leisure day off "once in each 28 day work cycle". 
Accordingly, besides provision for rostered days off, the 
relevant roster makes provision for "one unpaid leisure day 
off" in that period. 

From the inception of the 38 hour week, in or about 1983, 
the leisure day off for mine production workers employed 
by the Respondent at its Tom Price and Paraburdoo 
minesites working under a continuous shift roster was 
normally taken on the same day, usually a Wednesday. The 
result was that pit machinery lay idle for that day. Early in 
1991 the Respondent decided that at least for those 
continuous shift workers, the leisure day off should be 
staggered so as to make better use of the Respondent's 
equipment. 

For reasons which do not now matter, the Unions 
covering employees affected by the Respondent's proposal 
objected to staggering the leisure days off and the matter was 
referred to the Commission in accordance with the provi- 
sions of paragraph 13(3)(b) of the Award. The Commission 
determined that the Respondent should be authorised to 
introduce a change to the standard rosters to provide for 
staggering of the leisure day off no earlier than 29 August 
1991 (see: The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v. Hamersley Iron Pty 
Limited (1991) 71 WAIG 2402 and 2403). 

At or about the time the Respondent proposed to stagger 
the leisure days off, representatives of the mine production 
workers who are eligible to be members of the Australian 
Workers Union, and who, it is accepted, constitute the great 
majority of mine production workers, apparently indicated 

to the Respondent that it wished to change the roster cycle 
from a sequence of day shift followed by night shift 
followed by afternoon shift to a sequence of day shift 
followed by afternoon shift followed by night shift. As a 
consequence, the Respondent introduced a new roster 
effective from the first shift on Sunday, 8 September 1991, 
which not only embodied the staggered leisure days off as 
earlier authorised by the Commission, but changed the shift 
sequence rotation from one of a period of day shift followed 
by a period of night shift followed by a period of afternoon 
shift (i.e. afternoon shift followed by day shift followed by 
night shift) to one of a period of day shift followed by a 
period of afternoon shift followed by a period of night shift), 
as proposed on behalf of and supported by the majority of 
the workforce then working the relevant roster. 

Amongst the mine production workers not eligible to be 
members of the Australian Workers Union are shovel 
drivers, who are eligible to be members of the Applicant 
Union. Although the proposal to change the roster sequence 
was apparently put to them, it seems common ground that 
they did not agree to it. In the circumstances, the Applicant 
has raised the question of whether the Award requires the 
consent of each and every person affected by a change in 
the shift sequence before such a change can be implemented. 
As a consequence, the Applicant now seeks, pursuant to s.46 
of the Industrial Relations Act 1979, an interpretation of the 
Award as to whether, having regard to the provisions of 
paragraph 13(3)(d) of the Award "is it a requirement that 
the department concerned obtain the agreement of each and 
every person working a shift sequence rotation of afternoon, 
day and night before changing the rotation to a day, 
afternoon and night rotation". The application might have 
been instituted pursuant to paragraph 13(6)(b) of the Award, 
which provides that "(i)n the event that any disagreement 
arises and is unable to be resolved between the parties as to 
the application of the provisions of this clause, then either 
party to the award may act to refer any such disagreement 
to the Industrial Relations Commission for resolution", but 
in the circumstances nothing turns on that on this occasion. 

In addition, the Applicant seeks an interpretation as to 
what constitutes a shift cycle for the purposes of subclause 
15(14) of the Award "and on what day of the week does a 
shift cycle commence?". That subclause provides that "a 
shift worker employed on a four panel shift cycle of 28 days 
who does not, in the course of that roster, work at least 
one-third of the time on day shift or day work shall be paid 
for each afternoon or night shift worked during that 28 days 
at half single time extra in addition to the ordinary shift rates 
of pay for that shift". This question arises because the 
Applicant contends that by changing the shift rotation with 
effect from Sunday, 8 September 1991, the Respondent did 
so in the middle of a shift cycle with the result that some 
of its members did not work at least one-third of the time 
in that cycle on day shift. The Applicant contends that it had 
long been accepted by most of the employees, including 
members of staff, that the shift cycle began with the period 
of afternoon shifts, which in turn followed "the long break" 
of four days rostered off work following the period of night 
shifts and thus by commencing the new shift sequence on 
a Sunday the Respondent changed the roster in the middle 
of a shift cycle. 

In general I accept the testimony of Mr Wortlehock, who 
was formerly the Respondent's convenor at Paraburdoo and 
who is now a shop steward for the Applicant at Channar. 
Indeed, he impressed me as an honest witness and to the 
extent that matters were within his knowledge I accept his 
testimony as being reliable. In particular, as I find none of 
the members of the Applicant employed as shovel drivers 
at Paraburdoo agreed to the change in shift sequence 
introduced by the Respondent on 8 September 1991. 
Furthermore, I accept that many employees, as Mr Wortle- 
hock says, were under the impression that the shift cycle for 
each panel commenced with the beginning of the period of 
afternoon shifts, but that course does not mean that in reality 
that is how the shift system operated. In this respect 1 accept 
the evidence of Mr MacKay, who likewise impressed me as 
an honest and reliable witness, that since the introduction 
of a standard 38 hour week in or about 1983 the Respondent 
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has worked on the basis that each 28 day shift cycle 
commenced at 28 rests with the first shift on Sunday. Indeed, 
I accept his evidence that from time to time the Respondent 
published lists of the dates on which each such cycle was 
to commence, although it seems that it was not published 
so widely that employees in general were aware of it. 

The principles for interpreting awards are now well 
settled. They were most recently referred to by the Industrial 
Appeal Court in Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) v. 
Minister for Health (1991) 71 WAIG 2253 and are more 
fully set out in City of Wanneroo v. Homes (1989) 30 IR 
362 at 378 to which Mr Harris, in his capacity as agent for 
the Applicant, drew attention. It is sufficient to say, for the 
present purposes, that an award is to be interpreted in much 
the same way as any other written document, that is, the 
words therein are to be given their ordinary and natural 
meaning, having regard to the terms of the award as a whole. 
Only if there is an ambiguity is it possible to have regard 
to the extrinsic evidence to determine the meaning of the 
words in question. That evidence may include the intentions 
of the parties at the time the document was made and to the 
customs and practice in the industry when the award was 
made, but ordinarily, conduct of the parties subsequent to 
the award being made cannot be relied upon as an aid to 
interpretation (see: Re Security Officers (Waterfront) Award 
(1988) 26 IR 1, see too: Re RAA Patrolmen's Agreement 
(1990) 57 SAIR 387). 

For the same reasons as those explained in Bell v. Gillen 
Motors Pty Ltd (1989) 27 IR 324, 330, I accept that the 
better view is that whether or not an ambiguity exists in a 
particular case depends not upon whether the parties are in 
dispute as to interpretation of the award, but whether the 
Commission forms the view that the document is open to 
a variety of meanings. Furthermore, I accept, as Mr Harris 
suggests should be the case, that the Commission should not 
be reluctant to consider words in an award as being 
ambiguous because frequently awards are framed in the 
colloquial language of the workplace and without careful 
attention to draftsmanship (see: Geo A. Bond & Co. Ltd (in 
Liquidation) v. McKenzie (1929) AR (NSW) 498, 503). 

In my view, there is indeed an ambiguity in the provisions 
of paragraph 13(3)(d) of the Award. The paragraph does 
admit of an interpretation which requires that each and every 
employee affected by any proposed change in shift sequence 
agree to the change, but it also admits of another and, in my 
view, more appropriate interpretation, that is, that there be 
agreement between the department and the group of 
employees collectively. The paragraph refers to agreement 
being required between the department concerned and others 
identified as "those employees then working that roster". 
It does not, as it might have, refer to an agreement with each 
and every employee in the department working that roster. 
Rather, it refers to them as a group who are working the 
particular roster. As is clearly apparent from the standard 
shift roster contained in the Award, the rosters are erected 
on a panel or group basis, rather than on an individual one. 
Indeed, the structure of the roster is that the working time 
of one employee is in turn interdependent on that of another 
employee. In the circumstances, I do not consider it reading 
too much into the paragraph to hold that it envisages that 
there will be a single agreement between the employees as 
a group and the relevant department, rather than by a series 
of individual agreements, as would be the effect of requiring 
each individual employee to consent. 

In my opinion, such conclusion is fortified by regard to 
other provisions of the Award. Paragraph 13(3)(b), which 
provides for a wholesale change in the standard rosters, not 
merely a change in the shift sequence to "a day/after/night 
sequence", as does paragraph 13(3)(d), does so by means 
of an agreement with the relevant union or unions. In those 
circumstances, the agreement could only be a representative 
one. In my view, it would be odd, in the circumstances, if 
the less radical change envisaged by paragraph (d) required 
the agreement for each and every employee in the relevant 
department. Indeed, it seems that such an interpretation has 
been adopted by the Applicant subsequent to the change now 
in question. It is common ground, that in mid-1992 the roster 

was further changed to revert back to the old afternoon, day 
and night shift sequence, albeit with provision for staggered 
leisure days off. That followed a resolution to that effect 
passed at a meeting of the employees, including the 
Applicant's members. There was no suggestion that each 
and every employee agreed to that reversion, just that the 
majority did so. 

Further, subclause 13A(4), like Clause 13, in providing 
for a leisure day off, by paragraph (b) provides for "the" 
leisure day off in each department to be fixed by "mutual 
agreement between the department and those employed 
therein". Clearly, only one agreement is contemplated not 
a series of agreements between individual employees. There 
is to be a common leisure day off for the department and 
the impracticability of having a unanimous agreement on 
that matter is self evident. As if to recognise that there is to 
be a collective rather than individual decision, paragraph (c) 
makes provision to alter the leisure day off for "an 
individual employee" in special circumstances. 

"Words and phrases of the English language have an 
extraordinary range of meanings" as Lord Simon mentioned 
in Stock v. Frank Jones (Tipton) Ltd [1978] 1 A11ER 948, 
953 and in deciding what interpretation is to be put on 
particular words and phrases it is necessary to look at the 
purpose and object of the legislation under review. In this 
respect industrial awards are no different, but as pointed out 
by Street J. in the Bond Case (supra), "it must be 
remembered that awards are made for the various industries 
in the light of the customs and working conditions of each 
industry, and they frequently result, as this award in fact did, 
from an agreement between parties, couched in terms 
intelligible to themselves but often framed without that 
careful attention to form and draughtsmanship which one 
expects to find in an Act of Parliament. I think therefore, in 
construing an award, one must always be careful to avoid 
a too literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after giving 
consideration and weight to every part of the award, 
endeavour to give it a meaning consistent with the general 
intention of the parties to be gathered from the whole 
award" (see too: In Re Crown Employees (Overtime) 
Award (1969) 69 (AR) NSW 60). One of the objects of the 
Award, as expressed in Clause 1, is "to provide a basis by 
which agreement can be reached to allow changes to occur". 
I would have thought it axiomatic that the provisions of 
subclause 13(3) are designed to facilitate change in the 
rostering arrangements of any of the Respondent's depart- 
ments. However, it is most unlikely, as the evidence 
suggests, that matters of the nature now in question would 
produce universal agreement. There is thus much to be said 
for the argument advanced on behalf of the Respondent by 
Mr Cameron that to read into the provisions of subclause 
13(3) that each and every person affected must consent to 
the change there envisaged would virtually render it 
impossible for there to be change without reference to the 
Industrial Relations Commission. 

Moreover, as previously mentioned, in construing ambi- 
guities in an award, it is permissible to have regard to 
custom and practice in the industry. It is a notorious fact that 
at the time the Award was made, where changes in 
conditions of employment were introduced by agreement, 
the agreement was a reflection of a resolution passed by a 
majority at a meeting of the relevant workforce. Indeed, the 
Explanatory Notes forming part of the Award record that it 
is a collective agreement arrived at on that basis. In those 
circumstances, where employees, identified as a group, are 
required to consent to changes in conditions of employment, 
it is not unreasonable to infer that the consent is to be a 
representative decision of the group. To interpret the Award 
in the way now suggested by the Applicant would not only 
make the objective of flexibility difficult, if not impossible 
to achieve, but is inconsistent with the environment in which 
the Award was made (see: "Statutory Interpretation" (3 ed) 
Pearce & Geddes para 2.19). 

In my view therefore, the proper interpretation of 
paragraph 13(3)(b) is that a single agreement is required 
between the relevant department and the employees then 
working the roster on a collective or group basis. Whether 
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in any particular case such an agreement exists will be 
largely a question of fact. Generally, I would have thought 
that to require that at least a majority of the relevant 
employees consent to the change envisaged by the para- 
graph. That is not to say that in every case where a majority 
of the employees working the relevant roster agree to the 
proposed change, the employees, or a group, are to be taken 
as having consented to the change. Much will depend on 
whether the minority can be taken to have either expressly, 
or impliedly by their conduct, accepted the view of the 
majority. If in any case, the minority have not had an 
opportunity to have an input into the decision of the 
majority, I would have thought it impossible to say that they 
had consented to the change. Similarly, where only a 
minority of the employees express a view on the change, it 
will be necessary to consider whether the majority, by their 
conduct, can properly be taken to have let the minority speak 
for them. In such cases the matter may well have to be 
resolved, as envisaged by paragraph 13(6)(b) of the Award. 
In the present case, the evidence, though not clear, suggests 
that the proposal was put to the Applicant's members at the 
end of each shift, but they did not agree to it. However, the 
matter is now academic because the status quo, prior to the 
change, has been reinstated. 

The answer to the second question is much clearer. 

Whatever the understanding of some of the employees of 
the Respondent may have been, the Award, although not 
expressly defining what is meant by a "shift cycle" when 
read as a whole makes it clear that such a cycle is a period 
of 28 consecutive days common to all shift employees. The 
relevant standard roster set out in Clause 13 of the Award 
clearly indicates that the cycle commences on the same day 
for everyone, irrespective of whether they are rostered to 
work day, afternoon or night shift on that day or are rostered 
off work. As previously mentioned, it is inconsistent with 
the concept of interdependent shift panels that each panel 
should be considered to be working under a cycle spanning 
different dates, as is the import of the Applicant's argument. 
Indeed, as already mentioned, that is clearly borne out by 
Clause 13 of the Award, which provides for standard rosters 
under which each person commences his 28 day work cycle 
on the same day. That day is a Sunday, which accords with 
what the Respondent says was accepted by it for time 
keeping and remuneration calculations, at least since the 
introduction of the 38 hour standard working week. 

It follows that, in my view, the answer to the questions 
raised by the Applicant are— 

Question 1—No. 

Question 2—A "shift cycle" is constituted by a period 
of 28 consecutive days commencing on Sunday at a 
frequency of 28 day rests irrespective of whether an 
employee is rostered for day, night or afternoon shift, or 
rostered off work on that day. 

Appearances: Mr P.C. Harris on behalf of The Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia—Western Australian Branch; 
Metal and Engineering Workers' Union—Western Austra- 
lia; Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch); Transport 
Workers' Union of Australia, Industrial Union of Workers, 
W.A. Branch; The Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, Industrial 
Union of Workers; The Operative Painters' and Decorators' 
Union of Australia, W.A. Branch, Union of Workers; and 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

MEAT INDUSTRY (STATE) AWARD 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Watsons Foods (WA) and Others. 
No. 1572 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 February 1993. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondents. 
No. 76 of 1980 part 95 (a). 

"Cereal Processing, Extracting and Manufacturing Award 
No. 26 of 1970." 

COMMISSIONER S.A. KENNEDY. 
3 February 1993. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Commissioner of The Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in Section 47 of the 
abovementioned Act, do hereby Order and declare— 

That from the date of this order the following 
employers be struck out of the Schedule of Respon- 
dents to the "Cereal Processing, Extracting and 
Manufacturing Award No. 26 of 1970" namely— 

Refmoil Pty Ltd 
Hammond Road 
Jandakot WA 6164 
Clifford Love & Co. Ltd. 
88 Belmont Avenue 
Belmont WA 6104 

Mr A.N. Cameron on behalf of Hamersley Iron Pty 
Limited. [L.S.] 

(Sgd.) S.A. KENNEDY, 
Commissioner. 



NOTICES— 
Award/Agreement matters— 

Application No. 163 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "AGED AND DISABLED PERSONS 

HOSTELS AWARD 1987 NO. A6 of 1987". 
NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Clause 18—Wages 
1. Add to this clause the following new classifica- 

tion:— 
All Purpose Carer 

2. Add to this clause the following new subclause:— 
The classification "All Purpose Carer" 

shall mean a person who is responsible for 
the overall care needs of clients in either a 
ward or cluster home environment. Duties 
shall include domestic and general tasks in 
addition to client care. 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. G. CARRIGG, 
Registrar. 

15 February 1993. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 
ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Theodorus Henricus Althuizen 

and 
Perth Inner City Housing Association Inc. 

No. 1059 of 1992. 
COMMISSIONER C.B. PARKS. 

5 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Commis- 
sion is one in which the applicant claims that during the 
course of his employment with the respondent he was not 
allowed benefits which were due to him according to the 
terms of his contract of employment. Mr Althuizen 
commenced employment with the Perth Inner City Housing 
Association Inc. (PICHA) on 1 October 1991 as the 
Caretaker of the Perth Hostel, one of three operated by the 
respondent, and continued until his services terminated on 
12 June 1992. 

According to Mr Althuizen, he accepted employment as 
a Caretaker on the basis that his duties would require him 
to work approximately 22.5 hours per week, for which he 
would be paid $225.00 per week and be provided with free 
lodging. His duties were to include the supervision of the 
cleaning of the hostel common areas and the laundering of 
its bed linen. 

The applicant says he was promised that in the first week 
of his employment in October 1991, he would be provided 
with a document setting out his rostered hours of work. 

working conditions and benefits. He says he did not receive 
this, but was issued with a new statement of his duties which 
indicated he was actually required to clean the common 
areas of the hostel and collect and launder the bed linen. An 
estimated 12.5 hours per week was allocated for the 
performance of that work. Thereafter he performed the 
cleaning and laundering duties until he suffered a back 
injury on or about 11 November 1991. He recommenced 
those duties on 21 March 1992 and performed them until the 
termination of his services. 

The claims made are, firstly, that in addition to the duties 
for which he had originally been engaged, he performed 
cleaning duties from 9 October 1991 to 31 October 1991 and 
again from 20 March 1992 to 12 June 1992 which, based on 
his weekly rate of pay, converted to the rate of $10.00 per 
hour, entitled him to a further $2125.00, which he has not 
received. Secondly, the applicant claims that for the period 
3 January 1992 to 20 March 1992, his rate of wage was 
wrongly reduced by $125.00 per week. The claim for this 
period totals $1355.00, and is said to be owed by the 
respondent as wages. Thirdly, Mr Althuizen claims that his 
position required him to perform numerous "emergency 
related" duties between the hours of 6.00 pm and 8.00 am, 
Monday to Friday inclusive, and at various times on 
weekends. These duties, he asserts, exceeded those for 
which his weekly wage had been established and therefore 
he is entitled to be paid additional remuneration totalling 
$1440.00 for the 144 hours involved. It is the fourth claim 
that between 8.00 am and 6.00 pm, Monday to Friday 
inclusive, his duties required him to work in excess of the 
22.5 hours per week which he had been informed upon 
engagement were to be his average hours of work. The 
applicant asserts that over the period of his employment he 
performed 330 additional hours of work within the stated 
daily time span and he is therefore entitled to $3300.00 as 
additional remuneration which he has not received. The fifth 
claim of Mr Althuizen is that the respondent is bound to 
reimburse him the sum of $1015.00 because PICHA failed 
to provide insurance cover to that value for his personal 
property which was stolen from the Perth Hostel. The 
applicant's final claim is that his employer failed to pay him 
the sum of $267.00 which had been agreed would be paid 
for cleaning and changing the door locks of hostel rooms 
abandoned by tenants. Mr Althuizen claims a total of 
$9502.00 as the value of benefits not allowed him by the 
respondent. 

PICHA denies that the applicant is due the benefits which 
he claims because the extent of the duties he was instructed 
to perform, and the terms of his contract of employment, do 
not give rise to any such entitlements. 

Mr Althuizen says that upon the commencement of his 
employment, he became aware of a sign displayed at the 
hostel which stated that the Caretaker was not available 
between the hours of 6.00 pm and 8.00 am. According to the 
applicant, he took this to mean that he was expected to be 
available for the alternate period each day, that is 8.00 am 
to 6.00 pm, but only Monday to Friday inclusive. He says 
that the duties performed by him during these periods each 
week exceeded the 22.5 hours upon which his weekly wage 
had been established. The applicant also says that, notwith- 
standing the statement of non-availability in the aforemen- 
tioned sign, his duties required him to attend to such things 
as disturbances created by the tenants during the night hours, 
and the performance of other work on Saturdays and 
Sundays, some of which was performed at the specific 
direction of Mr Stephen Gregory Palise, the then lodging 
house Manager for PICHA. 

The applicant says throughout his period of employment 
he requested that the respondent provide him with a written 
contract of employment, as it had promised to do in the 
month he commenced employment. Mr Althuizen says he 
anticipated that this document would stipulate the number 
of hours, the days of the week and the times each day that 
he was required to work, so that he was able to identify that 
which was required of him for the weekly pay rate of 
$225.00. The absence of this information, Mr Althuizen 
says, initially prevented him from identifying which hours 
of work should be considered as additional hours of work 
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and therefore he was unable to formulate an accurate claim 
to present to his employer for payments in addition to his 
prescribed weekly wage. 

Notwithstanding specific claims were not made, Mr 
Althuizen says that he raised the matter of additional 
remuneration with Mr Palise from time to time. Mr Palise 
is said to have indicated that he was not authorised to alter 
the arrangements under which Mr Althuizen worked and 
that any such matter needed to be addressed by a Committee 
of PICHA. No change occurred in his remuneration as a 
consequence of the approaches to Mr Palise. 

Submitted to the Commission are two schedules (exhibits 
F and G) which, according to Mr Althuizen, have been 
reproduced from notes which he kept contemporaneously 
with the events listed in each schedule. The first of the 
schedules lists what Mr Althuizen has described as 
''emergencies well out of normal working hours duties" and 
identifies occasions during the late afternoon or night, or on 
weekends, that he dealt with disturbances by tenants at the 
hostel which, in the main, were alcohol induced. It was the 
need to deal with disturbances and the like which, Mr 
Althuizen says, caused him to work the 144 hours for which 
he claims additional payment. The second of the schedules 
(exhibit G) produced by the applicant claims that over 
various days of the week during his period of employment, 
he worked a total of 330 hours in addition to the weekly 
prescription of 22.5 hours, but where it occurred between 
Monday to Friday, was within what he believed to be the 
period he was required to be available, that is, 8.00am to 
6.00pm. The majority of events listed in this exhibit relate 
to the attendance of workmen at the hostel to either 
undertake repairs or renovation work. 

Mr Althuizen says that on each occasion a tenant vacated 
a rented room, it was his responsibility to inspect the room. 
He says he was required to clean such rooms and if the 
tenant had vacated without paying and returning the key, he 
was required to change the lock on the door of that room. 
His evidence is that he discussed this with the Manager who 
agreed, after referring the matter to the Committee of 
PICHA, that he would receive the sum of $267.00 as a total 
additional payment for all such work done beyond half an 
hour on each occasion. Mr Althuizen says that agreement 
was reached with the Manager, Mr Palise, in or about May 
1992 and the sum agreed to be paid related to work that he 
had performed since he commenced employment. 

The injury suffered by Mr Althuizen in November 1991 
prevented him from performing the cleaning of common 
areas and the laundering of linen. However, he continued to 
receive his wage of $225.00 per week as a Workers 
Compensation legislated payment, until the week ending 2 
January 1992. Thereafter his wage rate was reduced, save 
for minor unexplained variations on three weeks, by $125.00 
per week until the week commencing 21 March 1992. From 
21 March 1992 onwards, Mr Althuizen was again paid 
$225.00 per week. According to Mr Althuizen he informed 
his employer in January 1992 that he was no longer able to 
perform the cleaning of common areas and the laundering 
of linen and thus, wrongly in his view, his weekly wage was 
reduced in proportion to the 12.5 hours said to have been 
allocated for such duties. He says that no reduction should 
have occurred because the 22.5 hours originally allocated for 
his work and for which the wage of $225.00 was paid, 
should have in fact been increased by 12.5 hours per week, 
and therefore the wage proportionately, after the first week 
of October 1991 when he commenced the cleaning and 
laundering duties. 

Whilst employed at the Hostel, personal property which 
he values at $1015.00, was stolen from Mr Althuizen's 
rooms. It is submitted on his behalf that, because he lived 
at the Hostel he was unable to obtain personal insurance 
cover for his belongings and because he was required to live 
on the premises by his employer, PICHA should have 
provided the appropriate insurance cover and is therefore 
liable to reimburse Mr Althuizen. 

A proposed contract of employment titled "AGREE- 
MENT OF EMPLOYMENT'' (exhibit D) was provided to 
the applicant at the end of May 1992. However, he did not 
accept the terms thereof because, in his opinion, the 25 hours 

per week allocated for the work to be done, and the wage 
of $250.00 per week, were not adequate for the specified 
duties and responsibilities of the Caretaker. 

PICHA submits that Mr Althuizen was engaged on the 
basis that he would act as the Caretaker of its Perth Hostel 
and that as part of his duties he was required to clean the 
common areas of the hostel and collect and launder the bed 
linen twice per week. This, it is said, was made known to 
the applicant at his initial interview with Mr Palise and 
confirmed at a subsequent interview with Mr Palise and his 
superior, John Charles Gherardi. It is also asserted that Mr 
Althuizen was informed that the position in which he was 
ultimately engaged was one which had been created by the 
amalgamation of two previous positions, that of Caretaker 
and that of Cleaner. Thus the $225.00 wage offered for the 
position related to the combined duties of those replaced 
positions which, the respondent says Mr Althuizen was 
advised, would involve approximately 22.5 hours work per 
week. 

According to PICHA, the duties of Mr Althuizen were 
reduced at his request because he could no longer perform 
the cleaning of the common areas and the laundering duties 
after suffering a back injury in November 1991. The deletion 
of these duties, it is said, resulted in the ordinary hours of 
Mr Althuizen being reduced by 12.5 hours to an average of 
10 hours per week, together with a commensurate reduction 
in his weekly wage. This reduction in the weekly wage was 
not objected to by the applicant, according to PICHA. Mr 
Althuizen subsequently requested that the cleaning and 
laundering duties be reinstated, which the respondent 
acceded to in March 1992 after being assured by the 
applicant that he was physically able to cope with the work 
involved. From 21 March 1992, until the end of his 
employment, the applicant again received the wage of 
$225.00 per week. 

It is conceded by the respondent that it undertook to 
provide Mr Althuizen with a written contract of employ- 
ment. Such did not occur until the end of May 1992 and was 
rejected by him in June 1992. However, his principle 
conditions of employment were provided to him, in writing, 
on 7 October 1991 (exhibit I). He amended these and 
endorsed them with his signature. Notwithstanding his 
duties and responsibilities were altered for a period, the 
respondent says that the applicant's conditions of employ- 
ment remained unchanged throughout and that nowhere 
therein are any additional payments prescribed should 22.5 
hours, or for the short period 10 hours, be exceeded in any 
week. PICHA says it did not require Mr Althuizen to make 
himself available throughout the period between 8.00 am 
and 6.00 pm daily as he alleges and that he had been 
informed he was free to decide his times of attendance at 
the hostel. 

Although it is conceded that the applicant's duties 
required that he supervise the compliance with hostel rules, 
whatever time of the day the need arose, his involvement 
was to be minimal. These duties, the respondent accepts, 
would be performed beyond the 22.5 hours per week. 
However PICHA says it assessed that reasonable compensa- 
tion for such had been allowed to Mr Althuizen via his 
contract of employment, through the provision of free 
lodging. The respondent says that on several occasions 
management became aware that Mr Althuizen tended to 
pursue tenant related problems, including their social 
welfare, beyond the scope of his duties and therefore he had 
been reminded on each occasion that such matters were to 
be referred to Mr Palise. 

The quantum of the additional hours which Mr Althuizen 
claims he worked, is doubted, but not seriously challenged, 
by the respondent. However, it is denied that such was 
required to be performed by him, except that he had been 
requested to be available for a weekend furniture delivery 
and had been expected to grant access to persons involved 
in repair and renovation of the hostel. 

It is the testimony of Mr Palise that he initially 
interviewed Mr Althuizen for the new position. He says that 
although he provided the applicant with a Responsibility and 
Duties statement appropriate to the previous Caretaker, he 
explained to Mr Althuizen that the additional duties, later 
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stated in writing as cleaning of the common areas and the 
collection and laundering of the bed linen twice per week, 
formed part of the duties. Mr Palise says he recalls vividly 
mentioning these duties to the applicant and having 
questioned him on his ability to cope with the work because 
of the need to frequently negotiate flights of stairs between 
the three floors of the hostel. Tendered to the Commission 
is a document titled Workers Contract Conditions of 
Employment to which is attached a statement titled Duties 
and Responsibilities of the Caretaker (exhibit 1) which Mr 
Palise testifies he presented to, and discussed with, Mr 
Althuizen who made alterations thereto and signed and 
dated it on 7 October 1991, one week after his commence- 
ment. The Commission was directed to the statement that 
the cleaning and laundering were specified duties. 

According to Mr Gherardi, Mr Palise conducted an initial 
interview with applicants for the position of Caretaker and, 
having short listed a number for his consideration, those 
applicants were later interviewed by Mr Palise and himself 
at the Perth Hostel. That is confirmed by Mr Palise. Mr 
Gherardi says that the interviews were conducted at the 
hostel in order to make applicants aware of the environment 
and the circumstances, in which the Caretaker would live 
and work. At this interview Mr Gherardi says that it was 
clearly explained to Mr Althuizen that cleaning of the 
common areas and the laundering of hostel linen were part 
of the caretaker's duties. Thus PICHA argues that the 
applicant was made aware of what the position entailed, 
together with the offered wage of $225.00 per week. Mr 
Althuizen accepted this and therefore his claim for 
additional remuneration on account of performing these 
duties, is not justified. 

PICHA says that it recognised the fact that the applicant 
undertook extra duties during the period which the hostel 
had undergone renovation and repair. His efforts were 
appreciated and therefore rewarded by granting him an 
additional payment, described as a bonus, of $200.00. 

The respondent denies that it was obligated to insure Mr 
Althuizen's property which was stolen, or alternatively, to 
recompense him for such loss. Such was not an expressed 
condition within the contract of employment entered into, 
notwithstanding such insurance was subsequently offered to 
the applicant in the intended written contract of employment 
provided to him at the end of May 1992. 

Notwithstanding a policy regarding the changing of locks 
on the doors of departed tenants is said not to exist, Mr 
Palise accepts that it was the practice of Mr Althuizen, in 
the circumstances which he has described, to clean 
abandoned rooms and change the door locks. Mr Palise 
concedes that following an approach from Mr Althuizen he, 
without the appropriate authority, agreed that Mr Althuizen 
would be paid at the rate of $10.00 per hour for such work 
he performed beyond one half hour on each occasion. He 
says he did this after an approach made by the applicant, but 
he denies that he specifically agreed to the sum of $267.00 
as alleged by Mr Althuizen. It is the evidence of Mr Gherardi 
that he discussed Mr Althuizen's claims with him and 
although PICHA indicated to Mr Althuizen a preparedness 
to offer him a sum of money in settlement of all of his 
various claims, no liability was admitted. However he said 
that the sum of money claimed regarding the cleaning of 
rooms and the changing of door locks, did not correspond 
with the formula mentioned by Mr Palise. He did not agree 
with the $267.00 now claimed by Mr Althuizen but told Mr 
Althuizen that the formula quoted by him, if applied to the 
23.75 hours stated by Mr Althiuzen, should have resulted in 
the sum of $237.50 and not approximately $254.00 he had 
claimed. 

Mr Althuizen is an aged person who, according to the 
details of his application and his own evidence, terminated 
his employment because he could no longer cope and was 
dissatisfied with his circumstances. Mr Althuizen's claim is 
based upon his belief that he accepted a particular set of 
duties offered to him, but they were unilaterally altered one 
week after he commenced employment. Also, the various 
duties he had been expected to perform caused him to work 
for longer hours than had been indicated to him. Although 
the Commission is satisfied that Mr Althuizen is genuine in 

his belief, it is also satisfied that his recollection of the 
position he was offered and accepted, and his perception of 
what his employer, PICHA, required of him, is not accurate. 
The Commission accepts that Mr Althuizen probably 
involved himself in additional hours of work approximating 
those which he claims to have performed. The Commission 
prefers the evidence of Messrs Palise and Gherardi where 
it differs with that of the applicant and that is corroborated, 
in part, by the written terms and conditions of employment 
(exhibit 1). 

The matter comes before the Commission by way of s.29 
of the Industrial Relations Act 1979 which allows an 
employee to apply to the Commission for a remedy where 
that employee has not been allowed a benefit under his 
contract of employment, not being a benefit under an award 
or order of the Commission. It has long been settled that an 
applicant is limited to seeking a remedy in relation to an 
existing benefit. It is the view of the Commission that an 
existing benefit must be taken to mean an expressed benefit 
unless, according to established rules, it is one that may be 
reasonably implied in a contract of service. It has not been 
argued that the benefits claimed by the applicant are of such 
a nature, although it is suggested that because he was 
required to live on the hostel premises, his employer 
therefore assumes a liability for the loss of his belongings 
by theft. Notwithstanding a final and exhaustive written 
contract of employment was not executed between the 
applicant and the respondent, the Commission is in no doubt 
that the two documents, titled Workers Contract Conditions 
of Employment and the attached Duties and Responsibilities 
of the Caretaker, provided to him one week after commenc- 
ing employment and now exhibited to the Commission 
(exhibit 1), are a true representation of the principle terms 
and conditions upon which Mr Althuizen was engaged on 
1 October 1992. These documents include the cleaning of 
the hostel common areas and the laundering of linen as the 
usual duties of the Caretaker, Mr Althuizen, for which the 
rate of $225.00 per week is to be paid on a fortnightly basis. 
The usual hours of work to be performed are not prescribed, 
except to the extent that 10 hours per week has been 
allocated to the cleaning of the common areas. That is 
consistent with the evidence of Mr Palise as to the hours of 
work which were combined to establish the 22.5 hours per 
week. No provision is contained in the conditions of 
employment which prescribes a right to increased remuner- 
ation if additional hours of work are performed. In the 
absence of such an express provision, there is no benefit due 
to Mr Althuizen according to his written terms and 
conditions of employment, for work that he may have 
performed beyond 22.5 hours per week. 

It is implied that PICHA unilaterally altered the contract 
of employment of Mr Althuizen when it reduced his weekly 
wage to $100.00 per week, the equivalent of 10 hours work, 
when cleaning of the common areas and the laundering of 
linen were removed from his duties. He was told that such 
was to occur and according to Mr Palise he appeared to 
accept that situation. Clearly he made no protestation at that 
time. Subsequently he sought to regain the additional 
$125.00 per week and he did this by indicating his 
preparedness to again do the work which had been removed 
from his duties. Although Mr Althuizen had been generally 
dissatisfied with his level of remuneration he acquiesced to 
the alteration of his contract. The employer was therefore 
entitled to reduce his wage as it did. 

According to Mr Palise, he agreed with Mr Althuizen that 
for having performed the extra work of cleaning rooms and 
changing the door locks of abandoned rooms, he would be 
paid additional remuneration for the time involved in excess 
of one half hour on each occasion. It is clear from Mr 
Palise's testimony that such was given as a commitment 
which PICHA did not subsequently approve and therefore 
PICHA did not pay the additional remuneration. 

Mr Palise had been the immediate supervisor of Mr 
Althuizen and thus the agent of PICHA in that relationship. 
His agency, so far as is relevant to the present issue, did not 
include the authority to alter the remuneration of Mr 
Althuizen without approval from the relevant committee 
within PICHA. Mr Palise knew that to be the case and had 



made it known to the applicant on several occasions. Thus 
Mr Althuizen assumed Mr Palise had gained the necessary 
approval from the committee before he agreed that extra 
remuneration be paid for the cleaning and lock replacement 
in relation to abandoned rooms. Mr Palise acted beyond his 
authority. According to his testimony he was reprimanded 
by his superior for the unauthorised remuneration arrange- 
ment. 

Mr Althuizen cleaned rooms and changed door locks to 
the benefit of his employer. That was recognised by Mr 
Palise who obviously accepted that extra remuneration was 
warranted and agreed such would be paid. 

It is unfair to deny Mr Althuizen payment of the relevant 
level of additional remuneration for this work. Unfairness 
is not, however, the premise upon which the issue is to be 
determined. It is a question of whether the contract of 
employment was altered by the action of Mr Palise and 
therefore PICHA became liable for the remuneration 
arrangement. Mr Palise acted beyond the express limitation 
of his authority. He acted without the knowledge of the 
employer, PICHA. He therefore had no agency regarding the 
additional remuneration and thus PICHA has no legal 
obligation. At best, PICHA has a moral obligation for die 
action of its servant, Mr Palise, but that is not within the 
power of the Commission to remedy. 

Mr Althuizen's contract of employment made no provi- 
sion for his belongings to be insured by his employer, and 
nothing has been put to the Commission to convince it that 
such is a benefit which ought be implied in that contract of 
employment. It is not necessary to give business efficacy 
thereto, nor is it of a nature that the parties would have 
automatically included it in the contract had they thought of 
it when Mr Althuizen was engaged in October 1991. No 
provision therefore exists which grants Mr Althuizen the 
benefit of compensation for the theft of his goods from the 
hostel. 

For the foregoing reasons each of the claims fail and 
therefore the application will be dismissed. 

Appearances: Mr R.A. Lilbume (of counsel) appeared on 
behalf of the applicant. 

Mr P.A. Gair appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Theodorus Henricus Althuizen 

and 

Perth Inner City Housing Association Inc. 

No. 1059 of 1992. 

COMMISSIONER C.B. PARKS. 

5 March 1993. 
Order. 

HAVING heard Mr R.A. Lilbume (of counsel) on behalf of 
the Applicant and Mr P. A. Gair on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nicole Bilcich 

and 
Indian Ocean Airlines Pty Ltd. 

No. 1302 of 1992. 
COMMISSIONER A. R. BEECH. 

21 January 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 

And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Ms N. Bilcich on his own behalf as the 
applicant and Mr C. Blakeman on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $3,384.60 by way of denied contractual 
benefit within 14 days of the date hereof. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nicole Bilcich 

and 
Indian Ocean Airlines Ltd. 

No. 1302A of 1992. 
COMMISSIONER A. R. BEECH. 

11 Febmary 1993. 
Order. 

WHEREAS on the 21st day of January 1993 the Commis- 
sion issued an order in application 1302 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5 th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
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Order (1) of Order 1302 of 1992 dated 21st 
January 1993 shall be paid is hereby extended to 
the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992,1294 of 1992, 1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 
for the purpose of exercising the applicant's rights 
in application 1302 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Gregory John Cvitan 

and 

Indian Ocean Airlines Ltd. 

No. 1294 of 1992. 

COMMISSIONER A.R. BEECH. 

25 January 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 

And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Mr G.J. Cvitan on his own behalf as 
the applicant and Mr C. Blakeman on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $21,776.73 by way of denied contractual 
benefit within 14 days from the date hereof. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gregory John Cvitan 

and 
Indian Ocean Airlines Ltd. 

No. 1294A of 1992. 
COMMISSIONER A.R. BEECH. 

11 February 1993. 
Order. 

WHEREAS on the 25th day of January 1993 the Commis- 
sion issued an order in application 1294 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
Order (1) of Order 1294 of 1992 dated 
25th January 1993 shall be paid is hereby 
extended to the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992,1294 of 1992,1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 
for the purpose of exercising the applicant's rights 
in application 1294 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
V. Jackson 

and 
Victoria Park Holdings Pty Ltd 

T/A Welch World Travel. 
No. 887 of 1992. 

COMMISSIONER A.R. BEECH. 
9 February 1993. 

(Given extemporaneously at the conclusion of the proceed- 
ings, as edited by the Commission.) 

Reasons for Decision. 
THE COMMISSIONER: My reasons for decision in this 
matter are as follows; this is an application that has been 
lodged by the applicant pursuant to section 29(b)(ii) of the 



Industrial Relations Act seeking a contractual benefit and 
the terms of that contractual benefit are conveniently 
described as pro rata annual leave for the period of her 
employment which lasted from 5th March 1991 to a date not 
specified towards the end of October in 1991. 

The application was lodged on 9th July 1992 and there 
is on the file a Declaration of Service indicating that the 
application was served upon the respondent on 10th July 
1992. The respondent company has not filed any answer or 
counterproposal. On 10th September the applicant requested 
that this application be brought on for hearing and 
determination and the Commission sent a Notice of Hearing 
to the applicant and the respondent and that Notice of 
Hearing on the record was dated 16th December 1992. At 
the proceedings this morning the respondent has failed to 
appear and pursuant to section 27(1 )(d) of the Industrial 
Relations Act I have proceeded to hear and determine this 
matter in the absence of that party even though it has been 
duly served with a notice of the proceedings. 

It should also be noted that the Commission has raised 
with the applicant two matters: they being a perceived delay 
in the bringing of the application and also a query as to 
whether, as the applicant had claimed that she was covered 
by an award, the Commission is able to grant the application 
because of the award. 

It should be said at the outset that the failure of the 
respondent to provide any answers and also the failure of the 
respondent to appear in these proceedings does not provide 
any balancing factors for the Commission to take into 
account. 

These matters, that is the issues of delay and the 
applicability of the award or otherwise, are matters that have 
been raised by the Commission itself. In proceedings this 
morning the applicant has endeavoured to satisfy the 
Commission that these two matters are not sufficient to 
warrant the dismissal of the claim. 

In the absence of any countervailing submission or 
evidence from the respondent the facts that I find in this 
application are as follows: that the applicant, Ms Jackson, 
was indeed employed pursuant to the respondent, that it was 
employment pursuant to a contract of employment in her 
capacity as a travel manager. I am satisfied that as part of 
that contract there was an entitlement to 4 weeks' annual 
leave, although it is not clear from—or rather it is clear from 
Ms Jackson's submissions that there was no express 
provision of the contract that any annual leave untaken at 
termination would be paid out. That is a separate matter 
from the entitlement to 4 weeks' annual leave per year. 

As to the applicability of the award I have during the brief 
adjournment looked at a copy of the Clerks' (Commercial, 
Social and Professional Services) Award and it seems to me 
that the award may apply but it does not obviously apply. 
I am assisted by the fact that the award was not found to be 
applicable in the case of Bates v. Welch World Travel (72 
WAIG 2820) referred to during the proceedings and on that 
basis the applicant has established this morning—again in 
the absence of any submissions from the respondent—that 
the award may not apply. 

The applicant in her application lodged with the Commis- 
sion did indicate that the award applied and as a result of 
the discussion with the Commission this morning has now 
indicated that it is her belief that the award does not apply. 
The fact that the applicant sought to change her position this 
morning has caused me some difficulty but in the end the 
Commission is to determine whether or not it has 
jurisdiction in this matter and whether the applicant believes 
or not that she was covered by the award does not assist me 
in deciding whether in fact she was covered by the award, 
and for the reasons that I have given, I am not satisfied that 
it is quite clear that the applicant was covered. 

I am therefore satisfied that annual leave was part of the 
applicant's contract of employment and given the submis- 
sion that her contract of employment in this regard was the 
same as that of the previous applicant. Bates, it seems to me 
that it is open to conclude that pro rata annual leave was 

as much a term of Ms Jackson's contract of employment as 
it was for Mr Bates' employment. 

Further, the issuance of a General Order of this 
Commission which prescribes annual leave does in its terms 
also provide for pro rata annual leave on termination and 
I suspect it is arguable that in most contracts of employment 
which would come to this Commission, pro rata annual 
leave is a term which is now implied or able to be implied 
in a contract of service that includes annual leave. I have also 
read the Reasons for Decision of the Commission in Mr 
Bates' case and I do note that in the Answers filed in that 
matter the respondent, by its answers as recorded at 72 
WAIG at 2821, does indicate that pro rata annual leave was 
an entitlement, although the entitlement was rejected 
because it was claimed in that case that Mr Bates had taken 
leave and also that as a result of alleged misconduct by him, 
the pro rata annual leave claim should not be awarded. For 
these purposes however, it does seem to me that pro rata 
annual leave was seen by the respondent on that occasion 
to be part of Mr Bates' contract of employment and given 
the matters that are before me on this occasion it would 
appear that pro rata annual leave was a term of Ms Jackson's 
employment as well. 

Having established that the applicant is entitled to pro 
rata annual leave I also note that the applicant has said that 
she did not for the period of her employment take any annual 
leave. I am therefore satisfied from these proceedings that 
her claim is made out. 

I turn to the question of delay. The Commission has some 
doubts about the delay, not the least of which is because of 
prejudice which a delay can cause to an employer who is 
entitled to know at any particular point in time whether a 
claim is likely to be made against the employer by a 
dismissed employee or an employee who has left employ- 
ment and seeks denied contractual benefits. 

However, the respondent in this case has apparently not 
had such reservations and has shown apparently an 
indifference, if not a disdain, for at least this application and 
its consequences—if not for the Commission and its 
proceedings. If that is the case, and given the existence of 
the parallel case of Mr Bates which is really the only 
remaining reason that Ms Jackson has for justifying the 
delay in filing the application, then again in the absence of 
countervailing submissions that is possibly sufficient for the 
Commission not to reject this application because of the 
delay. 

It is also trite to say that the Commission must decide a 
matter such as this according to equity, good conscience and 
substantial merit on the material that is before it this 
morning. Had the circumstances been different this morning 
then I fear that the applicant would not have easily 
persuaded the Commission that her claim is valid. For all 
of the above reasons I have decided that the applicant is 
entitled to an order prescribing the payment of pro rata 
annual leave. 

Ms Jackson, I intend to issue an order in the following 
form and I invite you to comment on it. I intend to issue an 
order that Victoria Park Holdings Pty Ltd trading as Welch 
World Travel pay to Vicky Jackson of 47 Wicca Street, 
Rivervale 6103, the amount of $666.66 by way of denied 
contractual benefit within 7 days of the date hereof. That is 
the order that I propose to issue. Do you have any comment 
regarding the form of the order? 

JACKSON, MS: No. 
THE COMMISSIONER: Very well. In that case the 

matter is determined accordingly and an order will issue in 
due course in the terms of the draft that I have just verbally 
put to the applicant. These proceedings are adjourned. 

Appearances: Ms V. Jackson and with her Mr E. Bates 
on behalf of the applicant. 

No appearance on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
V. Jackson 

and 
Victoria Park Holdings Pty Ltd 

T/A Welch World Travel. 
No. 887 of 1992. 

COMMISSIONER A.R. BEECH. 
10 February 1993. 

Order. 
HAVING heard Ms V. Jackson and with her Mr E. Bates 
on behalf of the applicant and there being no appearance on 
behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That Victoria Park Holdings Pty Ltd Trading As 
Welch World Travel pay $666.66 to Ms V. Jackson 
within 7 days of the date hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kerry John Lovegrove 

and 
Indian Ocean Airlines Pty Ltd. 

No. 1290 of 1992. 

COMMISSIONER A.R. BEECH. 
25 January 1993. 

Order. 
WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 

And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Mr K.J. Lovegrove on his own behalf 
as the applicant and Mr C. Blakeman on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $47,238.45 by way of denied contractual 
benefit within 14 days of the 21st day of January 
1993. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kerry John Lovegrove 

and 
Indian Ocean Airlines Ltd. 

No. 1290A of 1992. 
COMMISSIONER A.R. BEECH. 

11 February 1993. 
Order. 

WHEREAS on the 25th day of January 1993 the Commis- 
sion issued an order in application 1290 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
Order (1) of Order 1290 of 1992 dated 
25th January 1993 shall be paid is hereby 
extended to the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992, 1294 of 1992,1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 
for the purpose of exercising the applicant's rights 
in application 1290 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Donna Maree Mendez 

and 
Indian Ocean Airlines Pty Ltd. 

No. 1298 of 1992. 
COMMISSIONER A.R. BEECH. 

25 January 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 



And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Ms D.M. Mendez on her own behalf 
as the applicant and Mr C. Blakeman on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $7,124.50 by way of denied contractual 
benefit within 10 days of the 21st day of January 
1993. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Donna Maree Mendez 

and 
Indian Ocean Airlines Ltd. 

No. 1298A of 1992. 
COMMISSIONER A.R. BEECH. 

11 February 1993. 
Order. 

WHEREAS on the 25th day of January 1993 the Commis- 
sion issued an order in application 1298 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5 th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
Order (1) of Order 1298 of 1992 dated 25 th 
January 1993 shall be paid is hereby extended to 
the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992,1294 of 1992,1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 

for the purpose of exercising the applicant's rights 
in application 1298 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tbresa Thatcher 

and 
Minesite Motors & Contracting 

No. 1408 of 1992. 
COMMISSIONER J F GREGOR. 

24 February 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of proceedings 
as edited by the Commissioner) 

THE COMMISSIONER: These are my Reasons for Deci- 
sion in this matter. On or about the 6th of November 1992, 
Teresa Thatcher (the Applicant) filed in the Registry of the 
Commission an application pursuant to Section 29 of the 
Industrial Relations Act 1979 (the Act). By that application 
she sought an Order for reinstatement to a position which 
had been occupied by her in the employ of Minesite Motors 
and Contracting (WA) Pty Ltd (Minesite Motors), who is the 
Respondent in this matter. The Applicant sought reinstate- 
ment and payment of outstanding wages on the basis that 
a dismissal, which she said took place on the 16th of October 
1992, was unfair. 

Teresa Thatcher, who is a resident of the town of 
Newman, started work with Minesite Motors during January 
1990 and was employed in the position of an accounts clerk. 
She had a contract of service which, amongst other things, 
provided her to be paid a wage of around $370.00 per week, 
plus annual leave with loading, sick leave and rostered days 
off. 
She says in her evidence that her work relationship 
continued in a reasonable way until July 1992, when there 
was some discussion between her and Mr Clifton who is the 
senior person employed by Minesite Motors at Newman and 
is the site manager. That discussion, according to Mrs 
Thatcher, touched upon the repercussions of the employ- 
ment of another worker. The Applicant says from that time 
the relationship started to deteriorate until an incident 
occurred on the 16th of October 1992. 

Mrs Thatcher says she was called into the office of Ken 
Clifton and told that she had committed a serious offence. 
Mr Clifton alleged Mrs Thatcher had told another em- 
ployee's wife that her husband's job was on the line. She 
says that she denied that; she was continuously badgered by 
Mr Clifton and this went on for some minutes. Eventually 
she returned to her desk and she was distraught. The 
Applicant says that the badgering got worse and she became 
more disturbed and finally she walked out, saying she would 
not wait for her pay. Mr Clifton, according to her, said, "The 
pay office is closed." Mrs Thatcher maintains that she left 
the premises to compose herself but later returned to finish 
her work for the day. She says when she did that her 
dismissal took place. 

The Respondent says that the Applicant was employed on 
or about the 15th of January 1990 as an accounts officer and 
was assigned work in Minesite Motors offices; the Applicant 
had made unsubstantiated comments on the job security of 
a company employee, knowing those allegations to be 
untrue. Minesite Motors alleges that it had attempted to 
discuss the issue with the Applicant, along with other 
matters. The Applicant resigned of her own volition at or 
about 4.00pm on the 16th of October 1992 and has been paid 
all entitlements owing to her. 
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The stories of the parties differ considerably. As far as the 
Respondent is concerned this incident, which culminated in 
the severing of the contract of employment on the 16th of 
October 1992, did not start in July as alleged by Mrs 
Thatcher. It started on the 14th of October 1992 with a 
conversation between Mrs Thatcher and one Susan Patroni 
at the Boomerang Oval. Mrs Patroni was summonsed to give 
evidence by the Applicant. However at hearing the 
Applicant opted not to call her and in the event she was in 
fact called by the Respondent. Her evidence is that she had 
been approached by Mrs Thatcher at a softball game and told 
words to the effect that an employee of Minesite Motors had 
resigned or had been dismissed; that Mrs Thatcher's job was 
on the line and so was the job of Mrs Patroni's husband. Mrs 
Patroni became very upset on receiving that information 
and, according to the evidence of Eric Patroni, her husband, 
she went to him and asked him to take her home. He asked 
her what her difficulty was and she told him that Mrs 
Thatcher had said to her that his (Patroni's) job was on the 
line. On the following day, Eric Patroni saw Mr Clifton. He 
was upset, he told Mr Clifton why and he was assured by 
Mr Clifton that his job was not on the line. 

In the meantime, Mrs Thatcher had rung Susan Patroni 
and apologised for what was said. In her evidence, Mrs 
Thatcher said that her apology was only offered on the basis 
that she knew Susan Patroni was upset and not because of 
anything she may have said to Susan Patroni. Her motivation 
in making the apology was for that purpose. It was not for 
the purpose of righting any wrong done to Susan Patroni 
through anything Thatcher may have said to her at the 
softball game. 

Later in the day, Mr Clifton decided that he ought to speak 
to Mrs Thatcher because he believed that her behaviour was 
unacceptable. He first, though, on the following day, rang 
his principal Mr William Haunold in Perth to seek his 
guidance on the matter. His guidance was that there should 
be a conversation and Mr Clifton then asked Mrs Thatcher 
to meet him in his office. 

According to the evidence of Mr Clifton, he expressed 
concern over the conversation which led Mrs Patroni to be 
upset and questioned the right of Mrs Thatcher to say what 
it was alleged she had said. Mrs Thatcher had told him that 
she could not recall the actual conversation and then 
specifically denied telling Patroni's wife that Patroni's job 
was on the line. Mr Clifton's evidence was then he said to 
her, "Why did you then ring her and apologise?" Mrs 
Thatcher became upset and started accusing Mr Clifton of 
wanting to remove her from her job. Clifton said he denied 
this. Clifton said in his evidence that he told Mrs Thatcher 
that he regarded the matter as a serious breach of 
confidentiality. It was conduct of an employee in her 
position which he found unacceptable and sought from her 
an undertaking that she would not do it again. 

Clifton's further evidence is that once he had said that to 
Mrs Thatcher the matter was ended as far as he was 
concerned but he took the opportunity to raise other issues 
with her. These were issues which related to her alleged use 
of company facilities for private purposes. According to the 
evidence, it appears as though Mrs Thatcher became more 
upset at this juncture and commenced to shout denials. The 
evidence of Carol Hyde corroborates this, although Carol 
Hyde indicated in her evidence that she did not know the 
substance of the discussion which was taking place in Mr 
Clifton's office. 

There is conflict between the parties as to what happened 
at this point. It is said by the Respondent that Mrs Thatcher 
said, "You obviously want my job, so you can have it You 
can stick your job. Just make up my pay and my entitlements 
and I'll leave." She walked out of his office, according to 
Mr Clifton, ignoring his call for her to come back. He 
followed her out into the main office and noticed that she 
was on the phone to her partner. Apparently she asked him 
to come and collect her. The gentleman concerned eventu- 
ally arrived. In the intervening period Mr Clifton observed 
Mrs Thatcher to be packing her goods; not just goods she 
may usually take home at the end of the week but it appeared 
to him that she was removing her property in total from the 
office. Mr Clifton said in his evidence that he thought the 

matter was getting out of hand and was she resigning. This 
was not his intention so he asked her to talk with him; she 
would not. Mrs Thatcher, according to the evidence of 
Clifton, asked if Clifton was sacking her and he replied in 
the negative. 

At that stage, Mr Clifton declined to speak to the person 
who had arrived at the office to take Mrs Thatcher home. 
According to Clifton, Mrs Thatcher then walked to the door 
saying she would be back to pick up her pay on Monday. 
Mrs Thatcher left the office and on her own evidence rang 
the Department of Productivity and Labour Relations to get 
advice. She claims she was told she should go back to the 
office, in other words, present for work. As a result she was 
back in the office within 30 minutes. 

According to Mr Clifton, on her return Mrs Thatcher 
wanted to work out the day. He said, "That's okay but 
nothing has changed. Your resignation still stands." Mrs 
Thatcher, according to both her evidence and that of Clifton, 
replied that she had been sacked; she had not resigned and 
she would be in on Monday. She then left the site. There 
were other visits, I might say, in the meantime, to the house 
of Eric Patroni by Mr Corten, who was the person who came 
to the office on the Friday afternoon as a result of Mrs 
Thatcher's phone call, and there was a visit by him to the 
house of Carol Hyde. I do not intend to recite what happened 
at those visits other than to observe that they occurred. 

On Monday the i9th of October 1992, Mrs Thatcher 
appeared at the office with one Michael Russell, who, she 
says, is a union convenor. Mr Clifton's evidence is that 
Russell attempted to have conversations with him concern- 
ing the events on the previous Friday. Russell mentioned 
histories of various industrial matters between him and 
Clifton during 1988. Russell attempted to make a tape- 
recording of the conversation. Clifton told Russell that he 
was not to make a tape of the conversation. Mr Clifton again 
asked Mrs Thatcher to come and discuss the matter with 
him. Mrs Thatcher did not take up that option and both she 
and Russell left. 

On the following day Mrs Thatcher again came to the 
premises in company with Mr Corten. She entered the 
premises and sat at her desk. Mr Clifton told her that she 
was to vacate the premises or else the police would be 
called. Mrs Thatcher was offered her pay and asked to leave 
again. Mr Clifton made another effort to have a conversation 
with Mrs Thatcher about the events but that conversation did 
not take place. Clifton's evidence is that Corten then 
commenced to take photographs or was taking photographs 
at this time and, contrary to and in conflict with the evidence 
of Thatcher, he took a number of photographs. Mr Clifton 
then renewed his offer of a discussion with Mrs Thatcher. 
According to his evidence, he indicated to her that he would 
have a discussion with her, one on one, in his office. Mrs 
Thatcher indicated to Mr Corten he should go to the car and 
get a tape-recorder to tape this conversation. In those 
circumstances Mr Clifton says he declined to carry on with 
the conversation. 

On the following day Mrs Thatcher was given her pay. 
She did not indicate receipt of that pay in the normal way; 
instead she read out a statement in the presence of a witness, 
one Despotovski. The statement, as I understand it, was 
designed to indicate that the money was accepted without 
prejudice. There were some other events that occurred which 
touch upon this matter: that a union of which Mrs Thatcher 
has not claimed to be a member, that is, the Metals and 
Engineering Workers Union (MEWU), became involved 
with one Doug Steadman approaching the company and 
telling it that Mrs Thatcher had a case for unfair dismissal. 
There were also various conversations, according to the 
submissions of Mr Stillman, who appeared for Minesite 
Motors, between Mr Stillman and Mr Bartlem who, it is 
notorious, is an Organiser of the MEWU. The result of those 
conversations did not change the situation. 

The Commission has heard from a number of witnesses. 
I have mentioned some of them already. Carol Hyde gave 
evidence. It is relevant and important to note that Carol 
Hyde was called by the Applicant, who is the prosecutor in 
this matter. Carol Hyde gave evidence about the events. She 
said she did not hear with particularity what occurred in the 



office of Mr Clifton but she did hear and was satisfied in 
her own mind that Mrs Thatcher had resigned her position. 
She also gave evidence that the working conditions in the 
office were good and that she thought Clifton was a good 
person to work for. She gave other evidence which I do not 
need to summarise here. The Applicant called two character 
witnesses, Dorothy Morton and John Lightbody. There is no 
need to summarise their evidence. I can say now I accept 
that they gave that evidence in good faith. Along with Mr 
Ken Clifton, the witnesses for the Respondent were Susan 
and Eric Patroni. Susan Patroni gave evidence of what she 
says Mrs Thatcher said to her at the softball match, her 
reaction to it, what she told her husband and what occurred 
between them after. Eric Patroni told of his concern of his 
wife's distress and his concern about the allegations of the 
lack of tenure in his employment with the company. Ken 
Clifton gave detailed evidence of what occurred in conversa- 
tions between him and Mrs Thatcher. For the purposes of 
these Reasons, I have covered sufficient of that evidence in 
my summary of the evidence. 

Mrs Thatcher gave evidence on her own behalf. Her story 
was, as I said earlier in the summary of the Applicant's case, 
considerably different to the stories of the other witnesses. 
In matters like this I am required to make findings about the 
credibility and standing of witnesses. 1 start first with Carole 
Hyde, who was called as a witness for the Applicant, 
Thatcher. I accept the evidence of Carole Hyde as being 
truthful. In fact the important factor in this adjudication is 
that Carole Hyde's evidence is corroborative of the evidence 
from Mrs Thatcher herself that she did in fact say she was 
going to resign, or words to that effect. From the words of 
the Applicant's own witness there is substance given to the 
view of the Respondent that there was in fact a resignation 
by Mrs Thatcher. As I have said, the two other witnesses for 
the Applicant were Dorothy Morton and John Lightbody. I 
have no reason to doubt the sincerity of the evidence that 
they presented to the Commission about their apprehension 
of the character of the applicant Teresa Thatcher. 

Before I summarise the evidence of Thatcher, I will 
complete my findings on the evidence. Insofar as Susan 
Patroni is concerned, I accept her evidence as being a true 
and concise record of what she believed occurred at die time 
and I have no reason to doubt the truth of her story. I have 
no reason to doubt the truth of the evidence of Eric Patroni. 
I believe he did make the phone calls he claimed he had. I 
believe he did respond to the allegations in the way he said 
in evidence. In respect of Ken Clifton, even though he was 
not subjected to cross-examination in a way one might 
normally expect, he presented his evidence in a rational and 
understandable way. There is no difficulty with the 
chronology of the events related to him. He says that he 
remained calm at the time until he became upset towards the 
end of the conversation on the 16th of October 1992.1 accept 
that to be true and I accept that the evidence of Carole Hyde 
corroborates the way that Clifton behaved at the time. 

Insofar as the evidence of Teresa Thatcher is concerned, 
her evidence causes me difficulties. Her story was inconsis- 
tent. Her evidence in cross-examination is substantially 
different from her evidence-in-chief, in that she, in effect, 
changed her story. Under cross-examination from Mr 
Stillman, she admitted the allegation which was made 
concerning what she had said to Clifton. There are other 
instances where her evidence is faulty. For instance, she 
would have had the Commission believe that she made calls 
to the Central Police in Perth to check on what was 
happening in Newman with the police. Yet on questioning 
from the Commission she admitted that she did not call the 
Central Police in any official capacity whatsoever. She made 
a phone call to a friend who apparently is a police officer. 
Further doubts upon her evidence arise not only from her 
conduct in the witness box but her conduct during the 
hearing, particularly her reaction to the presentation of 
Exhibit SI, which was a notice which was posted in parts 
of the town concerning these events. All in all, I find the 
evidence of Teresa Thatcher to lack probity and credibility. 
Where her evidence differs from the evidence of the 
witnesses for the Respondent, I favour the witnesses of the 
Respondent. 

Insofar as the matters of law to be considered, they are 
these. There is the question of jurisdiction. The jurisdiction 
under section 29(b)(ii) of the Act only arises in the case 
where there has been a dismissal. The provision in the Act 
is that an employee has the right to make an application to 
the Commission in the case of unfair dismissal. The law in 
this part of the Act has been examined in Stokes' Case (see 
Anthony Francis Stokes v. Mt Newman Mining Company 
(1991) 71 WAIG 238) and others and it is clear that unless 
a person is terminated from their employment by their 
employer there is no jurisdiction. As a finding of fact in this 
matter, on the Applicant's own evidence corroborated by the 
evidence of her own witness, no dismissal occurred, and so 
therefore there is no jurisdiction to effect reinstatement, a 
power which only arises if unfairness arises. If I am wrong 
concerning that as a matter of law, one needs to examine 
whether there was a constructive dismissal. The law in this 
limb of the analysis of the argument is set out in Cargill's 
Case (see Cargill Australia Limited, Leslie Salt Division v. 
Federated Clerks' Union (1992) 72 WAIG 1495). 

The essence of Cargill's Case (supra) is that there has to 
be on the part of an employer evinced an intention to 
dismiss. On the facts in this case, the contrary can be found. 
It can be found, and I accept Mr Clifton's evidence on this, 
that he went to considerable lengths not only to have 
discussions with Mrs Thatcher but he continued to try and 
have discussions with her on reasonably acceptable business 
terms after her termination. I will say more about her 
conduct in bringing other persons, that is her supporters, to 
the premises of Minesite Motors later. If I am wrong 
concerning constructive dismissal, I need to consider the 
question of unfairness. The law is set out in the Undercliffe 
Case (see Undercliffe Nursing Home v. Federated Miscella- 
neous Workers' Union, WA Branch (1985) 65 WAIG 385) 
and also North West County Council v. Dunn (1971) 126 
CLR 247 and Shire of Esperance v. Mouritz (1991) 71 
WAIG 891. The essence of the dicta to be applied is whether 
the employer has harshly or unreasonably exercised its legal 
right to terminate. Again, on all the evidence in this case, 
if there was a termination it was a termination which is 
justified on the facts. 

If I am wrong in all of the preceding and the question of 
reinstatement has to be considered, the Commission on the 
dicta in Slonim v. Fellows (1984) 154 CLR 505 is not to be 
deterred from exercising the reinstatement power on the 
basis that there is a circumstance which would cause 
discomfort at the workplace. The Full Bench has also made 
it clear in Federated Clerks Union v. George Moss (1991) 
71 WAIG 318 that since the decision of the Industrial 
Appeal Court in Peplar's Case (Robe River Iron Associates 
v. The Association of Draughting, Supervisory and Techni- 
cal Employees, Western Australian Branch (1988) 68 WAIG 
11) that the reinstatement power is one which should be 
given emphasised importance in the circumstances where 
the Commission is unable to award what are in effect 
damages. 

The facts in this case are clear. The Commission is 
entitled to take account of events post-termination in 
considering whether a tenable contract of employment could 
be revived. But what should it take into account here? It 
should take into account first the conduct of the Applicant 
at the time of the termination and before it. On the facts it 
can be found that the employer had every right to conclude 
that there had been a breach of trust. There are grounds to 
conclude that there is not a more serious breach, but at least 
there was a breach in trust. The conduct of the Applicant in 
the office during the time of the conversation with Clifton 
also ought to be taken into account. It was destructive of a 
harmonious relationship, to say the least, but the conduct 
after the dismissal is conduct which, in my experience, is 
quite unusual and must be taken into account. Here is a 
situation where the Applicant has in effect sought by taking 
persons into the office of the employer to intimidate the 
employer. First of all, on the Monday she took the person 
Russell to the employer's premises; there was no evidence 
given of any right for him to be on the premises; of any right 
for him to represent the Applicant and his presence there 
was, in the least, disruptive. His conduct in attempting to or 
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evincing an intention to tape a conversation between what 
the Applicant alleged was still her employer at the time, and 
herself, is extraordinary. It is a situation that the Commis- 
sion is entitled to take into account when considering if the 
Applicant, if she were unfairly dismissed, should be 
re-employed. 

The next day another incident occurred. The Applicant 
returned to the office and occupied a desk. Contrary to her view 
of the matter, it was not her desk. She was in the premises of 
an ex-employer and she was in the company of a person who 
attempted and did, on the admission of the Applicant, take 
photographs in the premises of the employer. What conclusions 
can an employer draw from such conduct other then that there 
has been an irrevocable breakdown in a relationship? This 
behaviour is intemperate; it could lead to disorder; it is unusual; 
it is not to be encouraged and in fact it should be discouraged. 
In such circumstances, post-termination behaviour is important. 
Also important is the involvement in this activity of other 
persons from a union when that union has no lawful right to 
be involved. I do not intend to elaborate upon this last other 
than to say that when put together there is a matrix of evidence 
which shows that even if there was a finding of unfairness in 
the termination, which in this case there is not, but even if there 
was, how one could expect a restoration of a reasonable 
relationship, is just beyond me. 

I am charged with the duty of exercising the powers under 
the Act. I must do so in accordance with the commands in 
Section 26. I am to take account of the interests of all the 
persons concerned; those immediately affected and those 
not immediately affected. In a town such as Newman, this 
includes the general public. The general public have been 
involved in this case by the publication of this matter on 
noticeboards around the town; an action which does not sit 
well with a genuine desire by the Applicant to restore the 
relationship. My findings in this case are as follows. The 
Applicant was not dismissed; jurisdiction does not arise. If 
I am wrong on that, there has been no unfairness because 
there has been a breach of trust. It is open on the evidence 
to find that the Applicant did tell Susan Patroni what Patroni 
alleged. It is open on the evidence to conclude that she lied 
to Clifton. It is open on the evidence to conclude that she 
rejected many offers by Clifton to discuss the dispute. It is 
open on the evidence to conclude that she was disruptive to 
the business operations of Minesite Motors. 

Finally if I am wrong concerning lack of jurisdiction and 
failure of the Applicant to establish unfairness, insofar as 
reinstatement is concerned, for the reasons I have set out in 
detail, the Applicant's post-termination behaviour was such that 
application of the reinstatement power would create the 
potential for serious disharmony in die Respondent's business. 
For all those reasons 1 intend to dismiss this application. 

Appearances: Mrs T. Thatcher appeared on her own behalf. 
Mr P. Stiliman appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Teresa Thatcher 

and 
Minesite Motors & Contracting 

No. 1408 of 1992. 
COMMISSIONER J F GREGOR. 

2 March 1993. 
Order. 

HAVING heard Mrs T. Thatcher on her own behalf and Mr 
P. Stiliman on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J. F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry James Tognolini 

and 
W.K.L. Pty Limited trading as 

Australia's Bay Gallery of Fine Art. 
No. 848 of 1992. 

COMMISSIONER S.A. KENNEDY. 
2 March 1993. 

Reasons for Decision. 
THE COMMISSIONER; This application is brought pursu- 
ant to section 29(b)(ii) of the Industrial Relations Act 1979. 
By it Barry James Tognolini (hereinafter 'the Applicant') 
claims that he is due contractual benefits under a contract 
of employment between him and W.K.L. Pty Limited 
trading as Australia's Bay Gallery of Fine Art (hereinafter 
'the Respondent'). 

The Applicant's case can be briefly stated as follows. He 
is a professional musician. He is a pianist. He entered into 
a contract of service with the Respondent to perform two 
hours each day over a period of 10 days during an art 
exhibition to be staged by the Respondent at Burswood 
Resort in Perth in January-February 1992. The total 
remuneration agreed upon between the parties to the 
contract was $5000.00. The Applicant says that he duly 
carried out those performances but has only been paid 
$500.00 of the $5000.00 agreed upon. He seeks an order that 
the Respondent pay him $4500.00. 

The Respondent denies the claim. In summary the 
Respondent says that there was no employer-employee 
relationship between the Applicant and the Respondent. It 
says that the Respondent offered the Applicant an opportu- 
nity to promote himself and his compact disc recording at 
a venue in the content of a fine art exhibition organised by 
it. It says that in taking up this opportunity the Applicant 
assumed the same degree of risk in the venture as did the 
Respondent. It says that the arrangement between the 
Applicant and the Respondent was to the effect that in the 
event that the sale of art was successful then the Applicant 
could have expected to benefit financially, but if not he 
would not. The Respondent denies that there was any 
agreement to pay wages and that the discussion was of a fee 
for service to be based on the extent of the financial success 
of the venture. The Respondent acknowledges that the 
Applicant did perform at the venue during the claimed 
period but it complains that these performances failed to 
attract an audience and proved on occasions to be 
embarrassing and of no benefit to the Respondent's art 
exhibition. Further the Respondent claims that the Applicant 
misled it by suggesting that the fee he had raised which 
amounted to $250.00 per hour was '' a generous concession'' 
on his usual fee. The Respondent acknowledges that 
$500.00 was paid to the Applicant but asserts that this was 
for services performed and was not wages. The Respondent 
says that it now realises that: 

given the sub-standard performance of the Applicant 
whereby the Applicant often made errors whilst playing 
a limited repertoire, was unable to fulfil requests, was 
not punctual, was often asked by Hotel management to 
lower excessive volume and who abused the hospitality 
extended by the Respondent, any fee above the 
standard rate of $60 per hour set by the Musician's 
Union is quite outrageous. 

(Answers: 22 July 1992). 
The Applicant gave evidence on his own behalf. Mr Kim 

Hamilton Norris, an artist whose work was included in the 
exhibition, was called to give evidence on behalf of the 
Respondent. Also called on behalf of the Respondent were 
Ms Shirley Sutton, who is the public relations manager at 
Burswood Hotel; Mr Brian Simmonds, who is an artist; and 
Ms Bettye Lulham who is the chairperson and managing 
director of W.K.L. Pty Limited. Ms Lulham made the 
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submissions and otherwise represented the Respondent in 
this matter. 

The questions to be answered by the Commission here are 
as follows. Was there a contract of service between the 
Applicant and the Respondent? If the evidence is that there 
was not then that is the end of the matter because the access 
to the Commission for it to deal with contractual benefits 
claims pursuant to section 29(b)(ii) of the Act is limited to 
employees. If it is found that an employee-employer 
relationship did exist between the Applicant and the 
Respondent the question becomes what were its terms. In 
the event of no agreement as to the terms, it must be 
determined on the evidence. The question then becomes 
whether there was due service giving rise to a benefit which 
has not been received in accordance with those terms. 

The question of whether or not there is an employee- 
employer relationship is one of fact and law. A principle test 
is that of control, including the right to direct as well as any 
exercise of control. The examination of the relationship will 
include evidence of the arrangements between the parties 
and evidence of the relationship in practice. 

I deal first with the question of arrangements between the 
Applicant and the Respondent so far as remuneration is 
concerned in the light of the issue of whether or not the 
employment relationship was that of an employee-employer 
and then with the indicia as to the arrangement in practice. 

The arrangements entered into between the parties which 
are the subject of this dispute were done so directly by the 
Applicant and Ms Lulham. It is the evidence of both of them 
that this occurred at a meeting between them early in 
January 1992 at the Respondent's premises. The Applicant 
says that Ms Lulham offered him a contract of service 
playing piano at two separate sessions of one hour each day 
over 10 days during a major art exhibition to be run by the 
Respondent at the Burswood Hotel from 18 January—2 
February 1992. He says that the type of performance, the 
type of dress, the hours, parking, advertising and provision 
of a piano were discussed as well as whether he could 
display for sale at the venue cassettes and compact discs 
featuring him. He says that in respect of the piano, he ended 
up providing it himself; that he got permission from Ms 
Lulham to display for sale his cassettes and discs with the 
assistance of staff during his performance and that Ms 
Lulham agreed to pay him $500.00 per day for each day 
during which he was to give the two one hour performances. 
The applicant says by virtue of the arrangements entered 
into the Respondent controlled or had the authority to 
control his work. Thus, he says, matters of type of music, 
dress, location, hours, volume and so on were all matters 
within the province of the Respondent's direction. The 
Applicant says agreement was reached on all terms and he 
regarded himself as bound by a contract of service. 

The Applicant acknowledges that on two previous 
occasions associated with the Respondent he gave perform- 
ances without any remuneration. The first was at an art 
exhibition at the Respondent's gallery which was opened by 
Mr Cliff Richard as a friend of the particular artist, Mr Kim 
Norris. Norris asked the Applicant to play and he did so for 
the chance of exposure to that particular audience he said. 
Subsequently he and his wife were invited by Ms Lulham 
to a New Year's Eve dinner at the Respondent's gallery on 
the basis that he would perform for the other guests. But the 
Applicant is adamant that in respect of the arrangements for 
the art exhibition at Burswood Hotel he explicitly raised 
with Ms Lulham during a telephone conversation at the 
outset whether the engagement to be offered to him was in 
a professional capacity and was told that it was. He says that 
he proceeded accordingly on the basis that he was being 
offered employment and thereafter accepted a verbal offer 
of a contract of service at the meeting with Ms Lulham on 
3 January 1993 in the terms as specified in the foregoing. 

It is Ms Lulham's evidence, however, that there was no 
offer of a contract of service at the meeting of 3 January 
1993 but an offer of an opportunity to perform at a major 
art exhibition on certain terms. Ms Lulham said that these 
were reflected in a letter forwarded on the same day to the 

Applicant. A copy is before the Commission. It includes the 
following; 

Australia's Bay Gallery of Fine Art is pleased to 
confirm your engagement to play the piano during our 
forthcoming "Exhibitions Spectacular" to be staged in 
the Atrium Foyer of the Burswood Resort Hotel 
between [18.1.92 to 2.2.92] 

Providing that sufficient sales are achieved Austra- 
lia's Bay Gallery of Fine Art agrees to pay you a fee 
of $5,000 for the 10 sessions at the conclusion of the 
final session. At the conclusion of the exhibition, 
depending on the success or otherwise of the exercise 
an additional fee for service will be paid. Barry, this 
is difficult to establish and must rest with the final 
outcome of the exhibition. Firstly it must be clearly 
understood that the fee will be modest in any event as 
we believe that we are providing an opportunity for 
your promotion and exposure and whilst we can 
provide no guarantee that instant success will eventuate 
you like us must assume a degree of risk as to the 
success or otherwise of that venture. Secondly we are 
not in a position in today's current climate, to pay a 
high fee. 

[Exhibit 2]. 
It is the Applicant's evidence that he initially understood 

from this letter that he could receive an extra amount over 
and beyond the $5000.00 agreed between himself and Ms 
Lulham subject to the success of the art exhibition. He says 
that after a discussion with his wife, however, he became 
concerned and sought clarification of the terms of the 
arrangement by way of a facsimile message to the 
Respondent sent early in the morning of 7 January 1992; that 
is, some 11 days before the commencement of the art 
exhibition. This document was produced. It includes the 
following; 

I was of the belief, from our discussion last 
Thursday, that my fee would consist of a base fee of 
$5000 for 10 days of performances, comprising of 2 
shows per day of approximately 1 hour in length. If, at 
the conclusion of the exhibition, you considered that 
the exhibition had been the success you hoped it would 
be, then an additional fee for service would be 
paid—something that would be quite modest due to the 
nature of the event. 

Is my understanding of the situation correct? 

Would you please call me so we can clear this up 
A.S.A.P.!!! 

[Exhibit 3]. 
It is noted that the Applicant's terminology in other parts 

of the message includes references to "the fee for my 
performances", "base fee", "my fee for other clients" and 
so on. 

The Applicant went on to say in evidence that he followed 
up shortly after with a telephone call to Ms Lulham and that 
that conversation was left on the basis that Ms Lulham 
would provide written clarification in the terms understood 
by the Applicant to be the agreement. He says no written 
document at all was received. And, he says, two further 
facsimile messages were forwarded to the Respondent and 
that one of these, sent on 15 January (some three days before 
the exhibition was due to start) expressly raised the matter 
of remuneration and reiterated the request for written 
confirmation. It included the following; 

Last week, you said that you were going to fax me 
a note confirming the mix-up in the original letter of 
confirmation regarding my fee for the exhibition. I 
would appreciate it if you could fax that to me so we 
have that confirmed and out of the way. 

[Exhibit 4], 
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It is the Applicant's evidence that notwithstanding all of 
this he did not receive any written or verbal response from 
the Respondent prior to the exhibition's commencement. 

Ms Lulham acknowledged that the Respondent received 
the first facsimile message but says that the others now 
produced by the Applicant had not been seen by her before 
and no such documents were in the Respondent's records. 
However on the basis of the facsimile transmission records 
submitted by the Applicant I have concluded that the 
facsimile messages to the Respondent were sent to the 
Respondent as asserted. 

The Applicant's further evidence is that having not had 
any response to his last facsimile of 15 January he remained 
concerned and, on presentation for his performance on 18 
January as arranged, he requested that he receive written 
confirmation of his terms from Ms Lulham prior to his 
proceeding. He says he got it. The document resulting was 
evidenced. Other than forms of address it is as follows: 

This is to confirm our agreement to pay you a fee of $5000 
for playing the piano throughout the duration of "Exhibi- 
tions Spectacular". 

We have agreed that you will play 10 sessions of one 
hours duration times to be decided as we find applicable. 

We all look forward to a very successful and enjoyable 
event 

[Exhibit 6], 
Ms Lulham acknowledged that she constructed, typed and 

signed Exhibit 6 on 18 January prior to the Applicant's 
performance but that she also did so because he was pressing 
her for it because he needed a document to present to his 
bank to the effect that moneys would be forthcoming to 
cover advances he needed for an impending tour. This is 
denied by the Applicant. It is also Ms Lulham's evidence 
effectively that at the point of the Applicant's demand for 
such a letter she was conscious of the fact of his performing 
having been advertised in the exhibition's catalogue and that 
this constituted a pressure to meet his demand. 

There is no question that the Applicant performed during 
the exhibition. Detail on this is dealt with subsequently. 

There is evidence that a statement dated 6 February 1992, 
headed Barlew Enterprises International and identifying the 
Applicant, was presented to the Respondent for payment of 
$5000.00 for 10 days of performances at Burswood Hotel 
18 January—2 February 1992 [Exhibit 8]. And there is 
evidence that on or about 24 February 1992 the Applicant 
received from the Respondent a payment of $500.00 which 
was accompanied by a message stating "10% on account, 
with thanks for your best wishes and patience! Regards 
Gordon L.". Ms Lulham acknowledged that Mr Gordon 
Lulham is a director of the Respondent enterprise and the 
assertion that he authored the message was not denied by 
the Respondent. Mr Gordon Lulham was not called to give 
evidence. 

In May the Applicant, again under the name Barlew 
Enterprises International, sent the Respondent a statement 
claiming that the amount of $4500 per the letter of 18 
January 1992 was overdue [Exhibit 12]. A further letter to 
the Respondent, similarly headed and dated 16 June 1992, 
reiterated the claim and refers to a letter of 10 March said 
to have acknowledged the claim and promising to settle the 
balance of the account at the end of the month, and "several 
personal visits" being made but without any payments being 
received by the Applicant [Exhibit 13]. 

The Respondent replied to this letter by way of a letter 
dated 23 June 1992. It is in the following terms: 

Re: Your letter of June 16, 1992. 
Following a recent lengthy conversation with the 

Musician's Union we were shocked to learn that you 
grossly mislead us in claiming that your fee of $250 per 
hour was less than that you could have expected under 
the Award which we now understand to be $60 per 
hour. 

Given the opportunity this engagement offered you 
for self-promotion and sales of your cassette/CD to an 
international audience, promotion through our cata- 

logue, assistance given to you at no charge by way of 
a staff member to handle cassette/CD sales, the 
advantage you took of the hotel's valet parking service 
and use of a room in which to store and change stage 
clothes, we feel the Award Rate to be most adequate 
under the circumstances and are prepared to settle this 
matter on the basis that you are paid the Award Rate 
for 20 hours less funds already paid to you. 

[Exhibit 14]. 
It is noted here that the evidence of the artists, Mr Norris 

and Mr Simmonds, which appears to have been relied on to 
some extent by the Respondent in respect of these matters, 
does not go very far at all. They gave evidence of their own 
airangements with the Respondent. These went to exhibiting 
their work and demonstrating their work at the exhibition 
with any remuneration being dependent on commissions 
earned from sales. But there is nothing in this evidence 
which could lead to a conclusion that these arrangements are 
grounds for implying into the arrangements entered into 
between the Respondent and another person, let alone for 
a musician to perform as an incident to an art exhibition. 

Given the nature of the Respondent's letter of 3 January, 
cited as a confirmation of terms, and the Applicant's early 
and formal rejection of these, then it was open to the parties 
to either sort out their arrangement by agreement or not. If 
the result had been a disposal of any prospect of an agreed 
arrangement between them at that time it is as probable as 
it is not that the advertising expenses involving the 
Applicant and complained of by the Respondent would not 
have been incurred. But in any event it is acknowledged by 
the Respondent that the catalogue was a matter for its 
discretion and the fact of the advertising adds nothing to the 
evidence as to the contractual arrangements. The significant 
fact is that the Respondent did not respond to the Applicant 
about his concerns when these were raised, or subsequently 
when they were reiterated, until 18 January. And then, on 
18 January, it expressly acknowledged his version of those 
terms so far as the payment of $5000.00 for the required 
performances was concerned. There were no provisors or 
pre-requisites expressed. 

And there is support for a conclusion that on 18 January 
it was confirmed between the parties that on completion of 
the performances the Applicant would be due $5000.00 in 
the fact that the payment of $500.00 to him by the 
Respondent was acknowledged to be 10% of the total due 
and the fact of the lack of any evidence of denial of the claim 
by the Respondent until June 1992, and then only in terms 
to the effect that the amount agreed on was consequent on 
the Applicant misleading the Respondent at the outset. 

Having carefully considered the documentary evidence, 
and particularly the document of 18 January 1992, I have 
concluded that by the time the Applicant commenced his 
performances on 18 January, the Respondent formally 
acknowledged that it was bound to pay him a sum of 
$5000.00 on completion of his obligations under the 
arrangement with him. 

But was the contract between the parties one which 
established an employer/employee relationship? The tests to 
be applied to establish that whether a contract is one of 
service or for service have been canvassed a number of times 
in judgements; including on appeal to the High Court. In 
each case it is a matter of weighing up the evidence as to 
the indicia. Mr Simmonds gave evidence of the Applicant 
sitting for a portrait in the course of the exhibition but this 
appears to have been an amicable arrangement unrelated to 
the obligation to perform and it really takes the matter no 
further. In the end it comes down to the evidence of the 
Applicant and Ms Lulham. 

The evidence is that while there were discussions on 
'when', 'how' and 'what' between the Applicant and Ms 
Lulham as to the performances and on the style of clothing 
to be worn during them, with agreement being reached 
between them on these, a residual authority always lay with 
the Respondent in respect of these. It could direct the 
Applicant. There is the raising of the claims for payment in 
a business name of course. However, nothing was made of 
this by the Respondent and I have concluded that at all times 
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the Respondent regarded its arrangement as being with the 
Applicant and not another entity. I note that the Applicant 
was responsible for the sound equipment, and the provision 
of the piano but I do not consider that this is incompatible 
with a contract of service given the nature of the work to 
be carried out. And it seems to me on the evidence that the 
placement of the piano, the level of sound and other relevant 
factors going to the performances was always ultimately a 
matter for the discretionary exercise of control by the 
Respondent. The Respondent may have been subject to the 
host venue's requirements but that does not translate the 
situation into something else. I note that there is no evidence 
of any deductions for taxation purposes or of any provision 
for workers compensation or any other such indicia. But 
given the short term nature of the arrangement between the 
parties, this is not conclusive one way or the other. 

Having regard for all before me I have concluded that, on 
balance, the evidence is that the arrangement between the 
Applicant and the Respondent was one of a contract of 
service. It follows that there is jurisdiction for the 
Commission and that the terms of the arrangement, as found, 
were the contractual rights and obligations pursuant to that 
contract of service. 

It remains to consider whether or not the obligation of service 
was met such as to give rise to the entitlement claimed. The 
evidence is that it was. What criticisms the Respondent raises 
now about the applicant's performances appear to be after 
thoughts. The turning down of the sound system is not 
significant. The equivocal evidence of Ms Sutton adds nothing. 
There is no evidence that any criticisms or queries of significance 
were raised with the Applicant at the time. There is evidence that 
he commenced a performance later than he was supposed to on 
one occasion but the Applicant says that he played longer to 
make up for this and it appears that nothing was made of it by 
the Respondent at the time. In all, the evidence is that the 
Applicant completed his obligations to the Respondent. 

There is the allegation that the Applicant misled the 
Respondent at the outset by inferring that die charge of $250.00 
per a one hour performance was a concession to the Respondent 
when in fact it was not. The Respondent sought to substantiate 
this by questions to the Applicant on other rates he had received 
and by reference to an award "standard" of $60.00 per hour. 
The Applicant gave evidence of other rates that he had received 
for performances and there is nothing in this that establishes 
any "overcharging'' in respect of the Respondent. Nor does the 
evidence support the Respondent's contention of deliberately 
misleading it. 

As to the reference to an award "standard", this appears 
misconceived. There is an award of this Commission which sets 
an hourly rate of pay for musicians but this is a minimum rate. 
That means that it is illegal for an employer or employee to 
enter into a contract of employment which prescribes a payment 
of less than that hourly rate. That is all. There is no inhibition 
on any employer or employee from entering into contractual 
arrangements in which the hourly rate is higher than this 
minimum. For an assumption that the minimum rate was the 
standard or "going" rate as the term usually means, this would 
need to be a reasonably common practice. Not only is there no 
reason to assume that, there is nothing which goes to any 
'standard' out of the award which the Applicant could disclose 
to the Respondent. Indeed the secretaiy of the Musician's 
Union of Western Australia, appearing as agent for the 
Applicant, told the Commission, effectively, that no profes- 
sional musician of any standing at all would be paid the 
minimum award rate for a performance. In any event I have 
concluded that there is no evidence that the Applicant has 
conducted himself in a way which would give rise to the "clean 
hands" principle being applied in aid of the Respondent. 

In my judgement there was an employee-employer 
relationship between the Applicant and the Respondent; the 
Applicant met his obligations under the contract; and the 
Applicant is still due the sum of $4500.00 gross pursuant to 
that contract. 

Minutes of an Order to that effect will now issue. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry James Tognolini 

and 
W.K.L. Pty Limited trading as 

Australia's Bay Gallery of Fine Ait. 
No. 848 of 1992. 

COMMISSIONER SA. KENNEDY. 
4 March 1993. 

Order. 
HAVING heard Mr P. Woodward on behalf of the Applicant 
and Ms B. Lulham on behalf of the Respondent, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order— 

That W.K.L. Pty Limited trading as Australia's Bay 
Gallery of Fine Art do pay to Barry James Tognolini 
the sum of $4500.00 gross within 21 days from the 
second day of March 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jim Achim Trnsch 

and 
R.M. and J.M. Wilson t/a Images. 

No. 895 of 1992. 
COMMISSIONER J.A. NEGUS. 

27 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: By this application Mr J.A. 
TUnsch seeks an order for payment of some $2,258.33 being 
benefits, pursuant to his contract of service, which were 
withheld by the respondent employer when it purported on 
1 July 1992 to summarily dismiss the applicant for 
misconduct. The employer, Messrs R.M. and J.M. Wilson 
trading as Images, reasoned that the applicant, as a 
consequence of the summary dismissal, forfeited entitle- 
ments to pro-rata annual leave credits, payment in lieu of 
notice and payment till the end of the pay period. It was 
those payments which the application, as finally amended, 
sought to recover via these proceedings. The question of 
unfair dismissal and possible reinstatement was not pursued 
beyond seeking to establish that the contract could only be 
terminated fairly in accordance with its terms. 

It was by agreement of the parties then that the onus was 
placed upon the respondent employer to demonstrate that the 
summary dismissal of Mr flmsch had indeed been justified 
by his misconduct or by a reasonably held belief that he had 
misconducted himself. 

Evidence was adduced by Mr Robertson, who appeared 
for the respondent employers, from both Mr and Mrs 
Wilson, the partners in the company. Mr Wilson narrated the 
history of the enterprise which had grown from a home 
based operation to the point at which $1.5 million had been 
invested in premises and machinery to support the major 
activity, which was printing designs on fabrics or articles of 
clothing. The applicant, Mr Thnsch, had been apprenticed 
and had some experience in the printing industry prior to his 
being introduced to the Wilsons by another of their 
employees. 

Mr Wilson gave details of the applicant's terms and 
conditions of employment which had commenced in August 
1990. He explained the agreed arrangements under which 
employees were permitted to bring 'outside work' or private 
jobs onto the employer's premises. They were to pay $20 
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per colour used to cover the cost to Images and aside from 
that charge were free to make their own arrangements with 
friends, relatives, social or sporting clubs who might want 
small jobs done. This was work seen to be outside Images' 
normal field of activity which, in the main, was concentrated 
on several large clients who provided regular orders. 

In the early part of 1992, Mr Wilson says that Mr 
Tunsch's attitude to work deteriorated noticeably, to the 
point where the Production Manager was asked to counsel 
him and the owners also initiated conversations of a 
counselling nature. 

Meanwhile, the business was in decline, suffering a 
marked decrease in turnover and urgent action was required 
to canvass for orders. By the end of June, a discussion with 
their accountant convinced the Wilsons that they must cut 
staff wage costs by $2,000 per week or face closing the doors 
of the enterprise. The Production Manager, Mr Rainford and 
two assistant printers were selected for retrenchment and on 
the afternoon of 30 June they were given notices of 
termination. Mr Tunsch was seen as a key operative, 
necessary to the ongoing printing task, so he was retained. 

The owners' suspicions of disloyalty on the part of Messrs 
Rainford and Tunsch were aroused as a by-product of a 
chance meeting between Mr Wilson and one John Cooper 
during the last week of June. Mr Wilson had been out, 
calling on prospective clients when he encountered Mr 
Cooper in the street. Mr Cooper and his wife, Ms Sinnott 
were associated with a Mr and Mrs Hingston in a business 
known as Colourways. Their partnership lasted for a year 
and a half, ending on or about 30 June 1992. It was a small 
scale silk screen printing operation which, in Mr Cooper's 
evidence, was intended to provide a sampling service for 
Crissy Resort and Sportswear, the major business interest of 
the Hingstons. Colourways was unsuited to large scale 
printing production runs and it was disputation over 
increasing demands for such work by the Hingstons which 
caused Mr Cooper and Ms Sinnott to withdraw from the 
partnership. 

Crissy Resort and Sportswear had, over a period of time, 
been a major client of Images and several runs of a design 
called 'Wildflowers' had been done by Images. In the latter 
part of June, Ms Crissy Hingston began organising a large 
run of T-shirts with the Wildflower design to be produced 
at the Colourways premises. Mr Cooper and Ms Sinnott 
were unwilling to take on such a large run because they felt 
the equipment was inadequate and the job required a deal 
of printing expertise. On the afternoon of Tuesday 30 June 
they met with Ms Hingston so as to dissolve their 
partnership and formed the impression from conversation 
that she was quite confident of completing the large 
Wildflower run because she had arranged for well qualified 
printers to come in and do the work after hours. 

That evening, Cooper and Sinnott made a social visit to 
the Wilson's home to discuss future business relationships; 
a meeting which had been foreshadowed during the chance 
encounter of the previous week. During the evening they 
discussed Ms Hingston's preparations for a print run of the 
Wildflower design to be carried out at the Colourways 
premises and it seems that through mutual speculation they 
convinced themselves that it was highly likely that Ms 
Hingston would be using printers from Images to perform 
the work. 

The next day, Wednesday 1 July, Mr Cooper and Ms 
Sinnott initiated further conversations with Ms Hingston 
with a view to exploring their suspicions further. As a result 
of those talks they reported to Mrs Wilson by around 
11.00 a.m. that Ms Hingston had met socially with Brian 
Rainford and Jim Tunsch on the previous Thursday in order 
to sound them out about doing some contract printing at 
Colourways and that she had said that they were going to 
do the Wildflower run for her. 

Mr Clohessy established, in cross examination of Mr 
Cooper, that smaller runs of the Wildflower design had 
indeed been completed at Colourways by Ms Sinnott on 10 
June and 25 June. It also emerged that Mr Cooper was aware 
that the print run at issue had at length been performed by 
Messrs Tbnsch and Rainford, at Colourways, some days 

after their dismissals from Images. He was aware too that 
they had used screens belonging to Colourways when doing 
the work. This was of some significance because Mr Wilson 
had discovered a shortage of 160 screens from his stocks and 
he seemed to believe they had been stolen. He had reported 
the loss to the C.I.B. at Wembley. 

The Wilsons had been further assisted in building their 
suspicions by the fact of a phone call made by Crissy 
Hingston to Brian Rainford on 30 June. Mrs Wilson had 
quizzed him on the subject matter of the call and felt that 
he had been evasive. 

When the Wilsons had their suspicions confirmed by Mr 
Cooper and Ms Sinnott, they sought further advice from 
their accountant who suggested that both Rainford and 
Tbnsch should be instantly dismissed and removed from the 
premises post haste. Mr Rainford had not presented for work 
that day, so arrangements were made to give him notifica- 
tion of the changed status of his dismissal. Mr Tunsch was 
called in to the office and advised by the Wilsons that they 
were aware that he and Mr Rainford had arranged to do some 
work for one of their clients, that he was being dismissed 
and they wished him to leave at once. Mr Tbnsch was asked 
if he had anything to say but he made no response, merely 
appearing to visibly pale. He left shortly thereafter. 

Later that afternoon, Mrs Wilson phoned Mr Hingston to 
enquire whether Mr Rainford had perhaps accepted a 
booking for work to be done by Images and they were not 
aware of it. Mr Hingston was unable to assist as he did not 
deal with those matters. The next day, Thursday 2 July, Mrs 
Hingston phoned Images seeking to have them accept an 
urgent order of 600 wildflower prints. The job was refused 
on the grounds that they could not fit it in to their 
programme. It was the Wilsons' view that Mrs Hingston 
made the call with a view to 'covering her backside'. 

The evidence in chief, adduced by Mr Clohessy from the 
applicant, was brief and to the point. Mr Tbnsch gave the 
impression of being an honest artisan, simple and direct in 
his choice of words and incapable of guile. He had been 
taken aback when informed of his summary dismissal but 
felt it was pointless to argue because the pay packet was 
already prepared, indicating that the Wilsons had made up 
their minds. They had offered no details of his alleged 
misconduct and they indicated that their solicitor would 
contact him. He waited in vain for that to happen. 

Mr Tunsch had been happy in his work and Brain 
Rainford had been his friend. He had provided lifts for 
Rainford on several occasions when the latter was banned 
from driving. It seemed indicative of his ingenuousness that 
he could not say where Mr Rainford lived, being 'very bad 
with addresses'. On the Thursday prior to his dismissal, the 
pair had delivered an order to the Hingstons and engaged in 
some social conversation. There had been some talk of 
problems at Colourways but the applicant was adamant that 
no arrangements had been made for them to do any work 
for the Hingstons. 

Following his dismissal, he was in touch with Brian 
Rainford who arranged for him to audition on the Friday at 
Red Hot Printers. As a result of the trial, he obtained 
employment with that firm. Meanwhile, Crissy Hingston 
had contacted Rainford seeking help with her urgent 
'Wildflower' project which had been rejected by Images. 

Tunsch and Rainford had worked together, after hours, on 
that job at Colourways premises, completing the run in the 
period from 6-9 July. They had then negotiated a contract 
printing arrangement with the Hingstons and they continued 
to work at Colourways using a price list which was 
remarkably similar to that of Images but with marginally 
lower rates. 

Mr Tbnsch was cross examined at length and was 
unshaken in his view that he had at all times behaved 
appropriately as an employee. Any printing work he had 
done, aside from his regular duties, was to the best of his 
knowledge approved by the Wilsons and paid for under the 
company policy. He was in no way discomfited by a 
statutory declaration sworn by Irene Rennie, freely admit- 
ting that he had helped her out of a tight situation by 
completing a printing job on her equipment at night. This 
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was work which was already set up at Rennie's workshop 
and was delayed by the illness of her own employees. 
According to the evidence there was no possibility that the 
job needed by Irene Rennie would have ever found its way 
to the Images printery. 

The evidence of Brian Rainford, in essence, corroborated 
that of the applicant. He was equally adamant that he was 
not directly acquainted with Ms Hingston's problem with 
the Wildflower job until Thursday 2 July and he claimed to 
have phoned Mr Wilson on Friday 3 July to express his 
astonishment at the Wilsons' refusal to do the print run for 
her. 

The evidence of Ms C.L. Hingston was of considerable 
assistance to the argument being put on the applicant's 
behalf. She was direct and matter of fact in her view of the 
situation and her memory of events. It is clear that she is 
motivated in her business dealings by pragmatism and 
profit. The attitudes of the Wilsons in relation to loyalty and 
ethics in business would not coincide with Ms Hingston's 
view of appropriate behaviour. I make no judgement or 
finding on the rights or wrongs of that issue. 

Ms Hingston stated that she had used Images for a good 
deal of her printing requirements but she had set up 
Colourways and entered into arrangements with Cooper and 
Sinnott so as to ensure that whenever possible the printing 
she required would be done at the cheapest possible price. 
If speed was the essence or the size of the order dictated, 
then she would use Images but there were several other firms 
which might equally satisfy her requirements. It was 
obvious that Ms Hingston would seek any solution to her 
production problems which seemed appropriate or conven- 
ient at the time. She had no qualms about inviting Messrs 
Rainford and TUnsch to do the 'Wildflower' printing at 
Colourways outside normal working hours. I gained the 
impression that it would not occur to her that the Wilsons 
might be upset at the prospect of their employees working 
after hours on a project which might have been seen as part 
of Images' everyday work. 

The vital part of her evidence was her definite statement 
that she had made no arrangements with Mr Tunsch prior 
to his being summarily dismissed from his employment for 
alleged misconduct. She was adamant that she had at- 
tempted to place the 'Wildflower' job with Images after Ros 
Sinnott had refused to do the work and the Wilsons had 
rejected that order. 

In reaching a decision on this application, the Commis- 
sion is faced with apparently conflicting testimony, but there 
is no requirement to prefer the evidence or credibility of one 
witness ahead of another. The suspicions of disloyalty which 
arose in relation to Mr Tunsch in the minds of the Wilsons 
and Mr Cooper were based on what turned out to be 
unwarranted assumptions or speculation. 

Mr Cooper felt that the Wildflower job was so complex 
or specialised that only an experienced printer from Images 
could carry out the task. Ms Hingston said that any number 
of competent printers could do the work. Faced with a query 
from Ms Sinnott, on behalf of Mr Cooper who seemed intent 
on making mischief, Ms Hingston said she would have the 
work done by Rainford and TUnsch. The Wilsons jumped 
to the conclusion that both men had been disloyal. It was 
the employees' evidence, corroborated by Hingston, that 
there had been no arrangements made nor undertakings 
given. 

The Commission is bound to accept the oral testimony, 
given on oath, of Ms Hingston, in preference to the hearsay 
evidence of her conversation with Ms Sinnott, who was not 
called as a witness. I have no doubt that Ms Hingston fully 
intended to entice the Images' employees to work for her 
after hours. The evidence is that the employees had made 
no arrangements to be disloyal to their employer at the time 
of their summary dismissal. A suspicion that they might 
later have done so is not sufficient basis to summarily 
dismiss. 

I find Mr TUnsch's explanation of his failure to protest 
or argue with the Wilsons to be plausible and completely in 
character. They offered him no details of his alleged 
disloyalty and it was quite clear that their minds were firmly 

made up. His silence cannot reasonably be interpreted as an 
admission of guilt when he was given no detail of the 
specific misconduct of which he stood accused and on this 
occasion convicted in advance. 

In those circumstances there can be no warrant for the 
employer to withhold contractual benefits from a dismissed 
employee. The claim pursuant to S.29(b)(ii) of the Act is 
made out by the applicant so an order for payment will issue. 
The evidence suggests that Mr TUnsch was entitled to one 
week's notice rather than the two weeks claimed. Had he 
been dismissed in accordance with his contract, it seems 
likely that would have occurred on a pay day which suggests 
that in equity he should receive the balance of the week's 
pay, one week in lieu of notice and the annual leave credits 
as claimed. I recommend that course to the parties in the 
absence of full submissions from either side on the disputed 
amount of $125.00. 

The parties are invited to prepare a draft minute of an 
order reflecting this decision and a speaking to the minutes 
will be arranged by my Associate on request. 

Appearances: Mr R. Clohessy on behalf of the Applicant. 
Mr C. Robertson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jim Achim TUnsch 

and 
R.M. and J.M. Wilson t/a Images. 

No. 895 of 1992. 
COMMISSIONER J.A. NEGUS. 

16 February 1993. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: At a Speaking to the Minutes on 
5 February, the parties had not reached agreement on two 
matters which might be included in the proposed order. 

Mr Clohessy sought an order for witness costs and 
expenses which he suggested should amount to $90 in total 
to cover two days of attendance for Ms Hingston, Mr 
Rainford and Mr TUnsch. He submitted that the Reasons for 
Decision indicated that the Commission had clearly pre- 
ferred the evidence of those witnesses so it followed that 
their evidence was crucial to proceedings and thus there 
were good grounds for an award of costs. 

Mr Robertson was opposed to any order for costs, there 
being, in his submission, nothing unusual or extraordinary 
about the proceedings. 

On that question, I am not persuaded that any witness 
costs should be awarded. There is a wealth of precedent 
which suggests extreme reluctance and caution should be the 
watchwords on an application of this nature. Mr Clohessy 
appears to have misunderstood the initial Reasons for 
Decision. 

The second issue now requiring determination is the 
claimed payment of $125 being wages for the remainder of 
the week during which Mr TUnsch was unceremoniously 
removed from his post. Both advocates took the opportunity 
to make further submissions on the question and to refer me 
to authorities. 

Mr Robertson, quite rightly, submitted that the Commis- 
sion has no jurisdiction pursuant to S.29(b)(ii) of the Act to 
determine a question on the basis of equity. The task is to 
establish the terms of the contract and then to ensure that 
the benefits arising from the contract are awarded to the 
successful applicant. He referred to several cases to support 
his contention that there is no restriction or limitation upon 
which day of the week a party to a contract may give notice 
to the other party of intention to terminate that contract. The 
notice period commences or the requirement for payment in 
lieu of notice arises at the point when notice is given. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

Mr Clohessy's argument was, in essence, that a weekly 
contractual period must be completed before due notice can 
be properly given. There is nothing in the authorities cited 
by either advocate to support that proposition. The disputed 
$125 is not an entitlement under Mr Tbnsch's contract. 

Minutes of an order for payment of $1733.33 will now 
issue and a speaking to the minutes will be arranged if 
requested. 

Appearances: Mr R. Clohessy on behalf of the Applicant. 
Mr P. Robertson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jim Achim TUnsch 

and 
R.M. and J.M. Wilson trading as Images. 

No. 895 of 1992. 
COMMISSIONER J.A. NEGUS. 

23 February 1993. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr P.G Robertson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Respondent pay to Mr Jim Achim Tunsch 
the total sum of $1,733.33 within seven (7) days of the 
date hereof. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Professional Engineers, Australia (Western 

Australian Branch), Organisation of Employees 
and 

Jennis & Le Blanc Communications Pty Ltd. 
No. C 625 of 1992. 

COMMISSIONER S.A. KENNEDY. 
28 January 1993. 

Order. 
WHEREAS this matter was the subject of a conference 
convened pursuant to section 44 of the Industrial Relations 
Act 1979; and 

Whereas the conference adjourned with the parties to 
have further discussions; and 

Whereas the dispute has been settled; and 
Whereas the Applicant has sought leave to withdraw the 

application; 
Now therefore, I the undersigned pursuant to the powers 

conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Nursing Federation, Union of Industrial Workers, 

Perth 

Royal Flying Doctor Service (Western Australian Division) 
Inc. 

No. C 65 of 1993. 
COMMISSIONER J.A. NEGUS. 

Interim Order. 
23 February 1993. 

WHEREAS this application by the Australian Nursing 
Federation Union of Industrial Workers, Perth ("the 
Union") was the subject of a conference pursuant to Section 
44 of the Industrial Relations Act 1979 before me on the 10 
February 1993; and 

Whereas the applicant Union was represented at the 
aforesaid conference by Mr R. Krygsman; and 

Whereas the respondent Royal Flying Doctor Service 
(Western Australian Division) Inc ("the Respondent") was 
represented by Mr M. O'Connor and with him Dr S. 
Langford; and 

Whereas the parties have reached agreement on the matters 
in dispute and have now therefore requested the Commission 
to issue an Interim Order in the terms of their agreement. 

Now therefore, pursuant to the powers contained in 
Section 44 (8)(a) of the said Act, the Commission hereby 
makes the following Interim Order: 

That, notwithstanding the provisions of the Nurses' 
(Royal Flying Doctor Service) Award No. A18 of 1982 
("the Award") as amended, Ms J. Gorey, an employee 
of the Respondent, shall be entitled to: 

1. In lieu of paragraph (a) of subclause (2) of 
Clause 25.—Maternity Leave of the Award, 
the following shall apply— 

"Subject to subclauses (3) and (6) of 
Clause 25.—Maternity Leave of the 
Award the period of maternity leave 
shall be for an unbroken period of up to 
52 weeks and shall include a critical 
leave period of 20 weeks to be taken 
immediately before the presumed date 
of confinement and 6 weeks following 
confinement. 

2. (a) That notwithstanding the provisions of 
subclause (2) of Clause 25.—Maternity 
Leave of the Award, Ms J. Gorey may 
be allowed to reduce the period of 
critical leave referred in 1. above, 
provided the employer is satisfied on the 
certification of a duly qualified Medical 
Practitioner, that the health and safety of 
Ms J. Gorey would not be jeopardised 
by the employee being allowed to 
continue her normal duties. 

(b) Ms J. Corey's Medical Practitioner shall 
be provided with job criteria and state- 
ment of duties of flight nurses, as agreed 
between the parties, so that a proper 
assessment may be made as to Ms J. 
Corey's ability to work, or otherwise. 

(c) The employer shall have the right to 
require a review of Ms J. Corey's fitness 
to continue working at any time during 
the critical leave period. 

This Interim Order shall take effect from 10 February 
1993 and shall terminate on 1 August 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cable Sands (WA) Pty Ltd 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Another. 
No. C 709 of 1992. 

COMMISSIONER G.L. FIELDING. 
9 February 1993. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned a Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 9 February 1992; and whereas the parties have 
reached agreement on the matter the subject of the 
conference, and have now requested the Commission to 
issue an order in terms of that agreement. Now therefore, 
pursuant to the powers contained in section 44(8)(a) of the 
said Act and the other powers therein, the Commission 
hereby orders— 

That with effect on and from the 1st day of July, 
1992, the Cable Sands (WA) Pty Ltd Occupational 
Superannuation Order (Order No. C 790 of 1987) be 
amended by deleting Clause 5.—Superannuation Wage 
and substituting the following: 

"5.—Superannuation Wage. 
For the purposes of this Order, the superannua- 

tion wage shall be the employee's total wage as 
provided in Clause 13.—Wages, of the Mineral 
Sands Mining and Processing Award 1991." 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
Editor's Note: Order No. C 790 of 1987 published (68 

WAIG 155). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 
of Western Australia (Association of 

Workers) 
and 

Allmart Bricklaying Contractors. 
No. C 527 of 1992. 

The Australian Builders' Labourers' 
Federated Union of Workers— 

Western Australian Branch 
and 

Allmart Bricklaying Contractors. 
No. C 548 of 1992. 

COMMISSIONER A.R. BEECH. 
6 October 1992. 

Reasons for Decision. 
Preliminary Point. 

THE COMMISSIONER: The Commission has before it two 
applications for conferences to be held pursuant to section 
44 of the Industrial Relations Act. Application No. C 527 
of 1992 seeks a site allowance to be awarded by the 
Commission for the construction of approximately 83 
residential home units at a site in Rivervale. Application No. 
C 548 of 1992 seeks a conference "over the dismissal of Mr 
Alan Hutton from the employ of Allmart Bricklaying 
Contractors". At the commencement of the proceedings 
convened pursuant to section 44 of the Industrial Relations 
Act, Allmart Bricklaying Contractors informed the Com- 

mission that it was not an employer, that Mr Hutton had not 
been its employee, and that therefore the Commission was 
without jurisdiction to deal with the matters contained in the 
applications lodged in the Commission. In reply, the 
applicants maintained that the Commission does have 
jurisdiction, and accordingly the Commission, pursuant to 
the powers contained in section 24 of the Industrial 
Relations Act, heard the applicants and the respondent on 
the question of jurisdiction and these Reasons for Decision 
concern that issue (see the decision of the Industrial Appeal 
Court in Springdale Comfort Pty Ltd v. BTA, 67 WAIG 
325). 

The position of the parties in summary is as follows. The 
applicants maintain that there are persons employed on the 
site in question by Allmart Bricklaying Contractors and that 
Mr Ewers and Mr Hutton are proof of that. They called 
evidence from Mr Hutton and also from Mr Ewers, both of 
whom had been working on the site. With the agreement of 
the respondent, and the consent of the principal contractor, 
the Commission inspected the site at the instigation of the 
applicant so that the Commission was able to gain a better 
understanding of the areas described by Mr Hutton in his 
evidence, and also to enable the applicant to demonstrate 
any matters on site to do with the future claim for a site 
allowance about which evidence would be given consequent 
upon the finding of the Commission in this matter. 

The position of the respondent is that whilst Mr Hutton 
and Mr Ewers had been engaged on the site, the relationship 
between Allmart Bricklaying Contractors and those two 
gentlemen was the relation of contractor and subcontractors 
and not that of employer and employees. It is the 
respondent's position that if that is the case, then in the 
absence of an employer/employee relationship, there is no 
"industrial matter" as defined by the Industrial Relations 
Act before the Commission and thus the Commission does 
not have the jurisdiction to deal further with the applica- 
tions. It presented evidence from Mr O'Meara who is a 
partner in Allmart Bricklaying Contractors and also from a 
Mr Fryer. 

The parties addressed the Commission on the tests 
necessary to determine whether Mr Hutton and/or Mr Ewers 
had been engaged pursuant to a contract for services, or 
employed pursuant to a contract of service. 

By section 23 of the Industrial Relations Act 1979, the 
Commission has cognisance of and authority to enquire into 
and deal with any industrial matter (subject to certain 
provisions which are not for the moment relevant). It is quite 
clear that only an industrial matter can be the subject of a 
compulsory conference (see RRIA v. ETU, 68 WAIG 2035 
at 2036). 

An "industrial matter" is relevantly defined as being any 
matter affecting or relating to the work, privileges, rights or 
duties of employers or employees in any industry. 

An employer is relevantly defined as including persons, 
firms, companies and corporations employing one or more 
employees. 

An employee is relevantly defined as meaning: 
"(a) Any person employed by an employer to do work 

for hire or reward including an apprentice or 
industrial trainee; or 

(b) Any person whose usual status is that of an 
employee. 

(c) ..." 
The task of the Commission is to determine whether it has 

an industrial matter before it in relation to both applications. 
In relation to application No. C 527 of 1992 (the site 
allowance claim) the Commission must be satisfied overall 
that there is evidence before the Commission sufficient to 
conclude that either Mr Ewers or Mr Hutton is, or was, an 
employee for the purposes of the Act. In relation to 
application No. C 548 of 1992 (the unfair dismissal claim) 
the evidence must be sufficient to show that Mr Hutton was 
an employee for the purposes of the Act. The onus lies on 
the applicants in these matters (Springdale Comfort Pty Ltd 
v. BTA and Others, 67 WAIG 466). 
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The definition of "employee" has been set out above. It 
is to be noted that the respective parts of the definition are 
disjunctive, and thus if the person in question is a person 
"whose usual status is that of an employee" then by 
definition, that person is an employee. The position is to be 
contrasted with the position prior to the amendment to the 
Act in 1984, where the definition of "employee" then read, 
where relevant: 

" "employee" means any person employed by an 
employer to do work for hire or reward and includes— 

(a) any person whose usual status is that of an 
employee;" 

In that definition, whether a person is employed by an 
employer to do work for hire or reward is a central 
consideration in deciding the question whether the person is 
an employee for the purposes of the Act. It was on this former 
definition that the Industrial Appeal Court addressed the 
issues in TWU v. Readymix, (61 WAIG 1705). Since that 
matter, the definition has been changed to its current form. 
There is certainly evidence that Mr Mutton was and is a person 
whose usual status is that of an employee: his direct evidence 
is that he has been a bricklayer's labourer for ten years, and 
he has never been a subcontractor (transcript pages 32, 38). 
He also gave evidence that he thought that on this particular 
site he would be what was to him "the usual thing", that is 
that he would be an employee (transcript page 43). Mr Ewers' 
usual status is not directly ascertainable from the evidence, 
although he stated that he had never formed a company at any 
time. Given this evidence, which was not challenged, and the 
definition, it may be that given that Mr Mutton's usual status 
is that of an employee, that is sufficient in the circumstances. 
However, this was not raised by the applicants and it is 
perhaps arguable that, depending on the circumstances, such 
evidence would establish no more than a prima facie position. 
Certainly, the effect of the wording of the definition on the 
ordinary meaning of the word "employee" is not clear. In the 
absence of argument and given the manner in which the 
applicants have approached the issues, which was followed 
by the respondent, the Commission turns to examine the facts 
in accordance with the established tests for differentiating 
between a contract of service and a contract for services. 
However, given the wording of the definition, that evidence 
remains a factor to be taken into account. 

Mr Ewers worked for a period of one month on the site 
in September 1992. On his first day he went on the site and 
asked Mr O'Meara for a job. Mr O'Meara said that he would 
have to ask Marty [Roper]. Marty came over and said "Yes, 
grab a wheelbarrow, go down the back and clean up" 
(transcript page 16). He was then told by Marty Roper, a 
partner of the respondent, to start with a bricklaying team 
(ibid.). He then mixed mortar, loaded the scaffold and 
cleaned up and also set up scaffold. On the first day, he 
worked until 3.00pm at which time he had to leave the site 
to return a borrowed vehicle. Finishing work at this time was 
apparently regarded as being less than the usual day, for his 
firm evidence is that he was instructed by the respondent to 
make up the time on the next day (ibid, and also see page 
30 but see the evidence as to the site generally at page 72). 
His evidence is that if he was "stuck" in his work, he would 
go and see either of the two partners of the respondent about 
what to do, and "they would tell me what to do" (ibid, and 
also see page 23). One of the partners would tell persons 
who were standing around to "get their act together" 
(transcript page 18). There is evidence that during his month 
of employment that he was directed by other bricklayers, but 
overall, the respondent continued to have some overall right 
of control and exercised it, as the following extract reveals: 

"Question: And during that time most of your requests 
for work were directed to other bricklayers. Isn't that right? 

Answer: It always is when you're a brickie's labourer. 
Question: So in terms of what you did or didn't do on the 

site, almost all of the direction that you received was from 
the bricklayers that you would be working with? 

Answer: Sometimes I would be working with bricklayers 
and Marty would come and tell me to do something else." 

(transcript page 29). 

And the evidence continues with Mr Ewers stating that 
he was experienced as a labourer and knew what he was 
doing and that he didn't need to be told what to do most of 
the time. 

The Commission finds the following facts in relation to 
Mr Hutton. Mr Hutton worked on the site for two days only 
in September. He went to the site looking for work, and he 
spoke to Mr O'Meara. Mr O'Meara asked who had sent him 
and Mr Hutton mentioned Mr Fryer's name. Mr O'Meara 
then pointed down the back of the site and said' 'Go and start 
down with the builder down there". He was directed where 
to start work by Mr O'Meara, but directed in detail by other 
labourers on site (transcript page 32). He cleaned up and 
stripped and rebuilt scaffolding. However, if he became 
"stuck" in his work, he would see one of the partners of the 
respondent (transcript page 32,47). As he reported for work 
on the third day, a discussion occurred which has led to the 
allegation that he was unfairly dismissed. There is thus from 
the evidence of Mr Hutton, some evidence of the manner in 
which he was directed in his work. The evidence is that he 
also is an experienced bricklayers' labourer. It may not be 
unreasonable however to conclude that Mr Ewers and Mr 
Hutton both worked in a similar manner. 

The evidence of Mr O'Meara is illustrative. He stated for 
example that he could have moved Mr Hutton somewhere 
else on the site as a response to alleged complaints of poor 
workmanship (transcript page 86). He tells employees on 
site what to do if they are "slack" (transcript pages 93,114). 
He might nominate who works on the cement mixer 
(transcript page 95). In relation to the employment of 
bricklayers, his evidence is that he did not tell bricklayers 
who did face brickwork or who did inside brickwork, but 
although his evidence denies control of bricklayers, it does 
indicate that there was some limited direction (transcript 
page 99). He admitted that he had to have a reasonable 
amount of control over the quality of the brickwork 
"because I have got to satisfy my client which is J-Corp" 
(transcript page 74). If a wall is found to be faulty, then in 
practice it is the respondent which organises the demolition 
of the wall although in principle it is the responsibility of 
the bricklayers who built it (ibid.). If scaffolding work is not 
done well, then it comes back to him, not to the alleged 
subcontractor (transcript page 104). 

Mr Ewers' rate of remuneration and mode of remunera- 
tion was not discussed with him at the time of his 
commencement on site (transcript page 17), although there 
is evidence that he knew that his remuneration would be 
"$100.00 per day" when he sought employment on the site 
(transcript pages 18 and 27). He understood that he would 
be paid on a fortnightly basis (transcript page 17). In fact, 
Mr Ewers' evidence is that he was not paid for a month, 
although the evidence is that the intention of the parties was 
for a fortnightly payment. The Commission understands that 
certain financial difficulties on the part of the respondent 
prevented the payment at the expected time. There is no 
direct evidence of the rate of taxation applicable in Mr 
Ewers' case. The rate of remuneration was fixed, and there 
was not the potential to work harder and earn more money 
(transcript page 23). He was aware that he would not be paid 
sick leave, annual leave or other such conditions (transcript 
page 27), although his evidence is that whilst this was 
understood by him, he did not agree as such to those 
conditions. 

The Commission understands from Mr Hutton's evidence 
that his remuneration was on the same basis. His conditions 
were not discussed as such between himself and Mr 
O'Meara at the time of commencement. Mr Hutton's 
evidence is that he discovered the applicable rates and 
conditions by discussion with other persons on the site 
(transcript page 32). Whilst tax was deducted by the 
respondent and Mr Hutton was not responsible for his own 
taxation payments, a factor which has been held to point 
more towards a contract of service than a contract for 
services, the rate of taxation deduction was not, according 
to the Commission's understanding, the employee PAYE 
rate, but rather 20% in accordance with the Prescribed 
Payment System. In the case of Mr Hutton, the Australian 
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Taxation Office—PPS Deduction Form signed by him was 
tendered in evidence. 

The evidence shows that with one exception, tools and 
materials were supplied by either the principal contractor or 
the respondent and not by either Mr Ewers or Mr Button. 
Thus, the principal contractor supplied hoists, cement and 
scaffolding equipment (transcript pages 104, 106). The 
respondent supplied brick barrows and cement mixers 
(transcript pages 74, 106). Certainly Mr Ewers gave 
evidence that he did not provide his own wheelbarrow 
(transcript page 17). There is no direct evidence from Mr 
Button on this matter. The exception previously referred to 
is that Mr O'Meara does not supply "personal tools" 
although there is no evidence from Mr Ewers or Mr Button 
that they supplied their own personal tools. It seems 
accepted that Mr Button supplied his own tinsnips. 

Neither Mr Ewers nor Mr Button respectively worked as 
a partnership, nor a company, and both gave evidence that 
they had not so worked in the past. The existence of a 
partnership or a company is an indication more towards a 
contract for services although its existence is not necessarily 
inconsistent with the existence of a contract of service (per 
Gray J, Re Porter; Re TWU, (1989) 34 IR 179 at 192). 
Correspondingly, that each of them is not may tend to point 
to a contract of service. Bowever, either of them could have 
done so, and this would have been equally acceptable to the 
respondent. The opportunity to incorporate was seen as a 
factor pointing against the existence of a contract of service 
in AMP v. Allan ((1978) 52 ALJR 407). Bowever, it cannot 
be concluded from the evidence that Mr Ewers or Mr Button 
were in either case in business for themselves. Neither had 
the potential for profit by working harder or more efficiently 
(transcript pages 23, 38, 107 and 108). The evidence does 
not reveal that either Mr Button or Mr Ewers contracted to 
perform and complete certain work for a lump sum payment. 
In fact the evidence is that they agreed to supply their own 
skill and labour. It was done at a daily rate for as long as 
required, with payment to be made fortnightly. 

There is other relevant material in the evidence of Mr 
O'Meara, although it is evidence which goes to his 
understanding generally of the arrangements he enters into 
with people on site. Bis evidence is that Ailmart Bricklaying 
Contractors has a contract to "do all the brickwork or 
construct the brickwork on the site at Rivervale". There 
have been up to thirty bricklayers and fifteen bricklayers' 
labourers on site, although the number fluctuates. Mr 
O'Meara is adamant that it is his clear intention not to 
employ people (transcript page 110), and it is clear that he 
has always worked on a subcontract system (transcript page 
90). Bowever, he also admitted that he did not follow his 
usual practice in relation to Mr Button (transcript pages 68, 
69). Bis evidence in that regard is that usually he and his 
partner sit down with the person concerned beforehand, give 
him a subcontract form, explain it to him and if it is not 
agreed that he works under those conditions then it is clear 
that there is no work for that person. (Although this 
procedure was not followed in the case of Mr Ewers or Mr 
Fryer either. Mr Fryer was given the form to sign 
approximately two weeks after he started. This should be 
compared with the facts as found in BWIU v. Odco Pty Ltd 
((1991) 99 ALR 735) where the respondent in that case first 
screened persons at interviews before they commenced 
work.) The subcontract form referred to is entitled "Bousing 
Industry Association Short Form Subcontract Agreement" 
(exhibits B and C). That form or Agreement was not offered 
to nor signed by either Mr Button or Mr Ewers. To that 
extent, whilst Mr O'Meara's evidence is clear regarding 
what he understands his usual practice to be, those forms are 
not direct evidence supporting the view that either Mr Ewers 
or Mr Button were engaged on a subcontract basis. 

In the case of Mr Ewers, after approximately a week, he 
signed a document headed "Subcontract Agreement" 
(exhibit 2) which had been specifically prepared by Mr 
O'Meara, who stated that he preferred his own document to 
the BIA Short Form Subcontract Agreement. In the case of 
Mr Button, he was called to a meeting on the second day 
of his employment and was asked together with the other 

persons who attended the meeting to sign Mr O'Meara's 
document. 

Exhibit 2 is an interesting document from two points of 
view. Firstly, the authorities are clear that the existence of 
a document signed by both parties and agreeing that their 
relationship is one of contractor and subcontractor is only 
of limited use. In R v. Foster, Ex parte Commonwealth Life 
(Amalgamated) Assurances ((1952) 85 CLR 138 at 151), the 
Bigh Court per Dixon, Fullagher and Kitto JJ stated: 

"Provisions of this character are perhaps more likely 
to arouse misgivings as to what the practical situation 
of the agent may be in fact than to prevent a relation 
of master and servant being formed. For, if in practice 
the company assumes the detailed direction and control 
of the agents in the daily performance of their work, 
and the agents tacitly accept a position of subordination 
to authority and to orders and to instructions as to the 
manner in which they carry out their duties, a clause 
designed to prevent the relation receiving the legal 
complexion which it truly wears would be ineffectual." 

(and see too W.A. Carpenters and Joiners etc. Union v. 
Bauswirth, 61 WAIG 862). 

If in all other respects, the various tests are finely 
balanced as to whether the relationship is one of employer 
and employee, or contractor and subcontractor, then the 
document may be conclusive of the latter arrangement 
(Massey v. Crown Life Insurance Co, (1978) 2 All ER 576 
at 579). Bowever, the agreement of the parties will be of 
little weight if the tests which have been established by the 
courts and which themselves have stood the test of time 
indicate that the relationship was properly one of employer 
and employee (AMP Society v. Allan, op. cit. at 409). The 
courts will not support a contrived arrangement which is a 
sham: 

"In every case, however, such an arrangement 
between a contractor and a subcontractor must be 
scrutinised very carefully, in order to see whether the 
man taking the contract is in reality an independent 
contractor, and not merely an employee who does the 
work by himself, or with other men, and under the guise 
of such an arrangement is paid less than award rates in 
order that the work may be done at a cheaper price." 
(per De Baun J, Gaskin Bros v. McGowan. (1941) AR 
(NSW) 645 at 648, and see too W.A. Carpenters etc 
Union v. Bauswirth, op. cit. at page 863) 

In this regard, Mr O'Meara admitted that on his 
understanding, arranging work in the manner that he has 
attempted to do is cheaper than paying the award rate 
(transcript page 89). Thus, the existence of the document 
prepared by Mr O'Meara is of itself not conclusive to the 
arrangement which truly existed between Mr Button, Mr 
Ewers and the respondent, and because of what is to follow, 
exhibit 2 may be regarded as of little if any weight. 

The second point of interest regarding Exhibit 2 is that 
it contains a declaration that "we are totally independent 
subcontractors to Ailmart Bricklaying Contractors and 
engage our services on a lump sum contract basis". Mr 
O'Meara quite frankly admitted that Mr Button and Mr 
Ewers at least were not engaged on a lump sum contract 
basis even though the document specified it (transcript page 
101). This throws further light on exhibit 2. On the part of 
the respondent, it signed the document knowing an essential 
part of it to be false. For Mr Ewers, his evidence is that he 
was told that if he did not sign the document he would be 
"off the job by lunch time" (transcript page 19) and that the 
purpose of the form was to protect the respondent against 
"trouble" with the BLF. Bis evidence is that he signed, but 
that nothing about his work or the manner in which it was 
performed changed as a consequence or a result of the 
signing. In relation to Mr Button, his evidence is that he was 
told that there had been trouble with the union, and if he 
would sign the document it would keep the unions off the 
respondent's back (transcript page 35). Mr Button did sign 
the document, although unwilling to do so and did so using 
a false name (transcript page 43). The Commission accepts 
as accurate Mr O'Meara's evidence that when a person on 
site is confronted with a document and told that it either 
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must be signed or that person will leave the site forthwith, 
most will sign, especially given the current state of the 
building industry (transcript page 101). In truth, the signing 
of the document did not change anything regarding the 
relationship on site (see transcript page 119), and as its 
stated purpose was to avoid union involvement which may 
arise from the existence of an employer/employee relation- 
ship, and it did not itself alter the relationship between the 
parties, then it is a sham. 

The Commission also finds as follows. The respondent 
provides Workers' Compensation Insurance for persons on 
site. There is conflicting evidence as to starting and finishing 
times, with Mr O'Meara stating that he doesn't set hours as 
such, but also saying he has die people closest to the job 
coming in early, and those who live further away coming 
in later. The ones who start earlier leave before those who 
start later. Normally an eight-hour day is worked. In his view 
people could leave the job without giving notice and Mr 
O'Meara gave some examples of this. It is noted however 
that in Mr Fryer's case, he did give one day's notice 
(transcript page 59). 

Mr O'Meara gave evidence that in his view persons on 
site were able to get somebody else to "fill in" if they 
wished to do so, although there would not appear to have 
been an example of this, and there is nothing from the 
experience of Mr Hutton nor Mr Ewers to confirm this. No 
cross-examination was directed to this point. 

The respondent reserves the right to itself to terminate 
people (transcript page 74), including people who it regards 
as "troublemakers" (transcript page 102 and see also 
transcript page 77). This is also demonstrated by the threat 
to Mr Ewers and Mr Hutton that if Mr O'Meara's 
"Subcontract Agreement" was not signed, they would both 
lose their jobs for that reason. Some terminations had been 
made by Mr O'Meara, not because the work contracted for 
had itself concluded and the persons doing the work 
therefore left, but because Mr O'Meara informed them that 
they had to leave (transcript pages 77 and 121). 

It is a question of identifying those facts which are of 
relevance in determining the true nature of the relationship. 
Proper weight has to be given to those criteria which will 
themselves vary in importance from case to case and from 
time to time. It is clear that the right of an employer to 
control what the employee shall do, and how the employee 
shall do it is a test well recognised by authority and of long 
standing (TWU v. Readymix, op. dr., Stevens v. Brodribb 
Sawmilling Company Pty Ltd, (1986) 63 ALR 513 per 
Mason J at 517 and see too AMP v. Chaplin, (1978) 18 ALR 
385 at 387; ABLF v. Brajkovich, 71 WAIG 23; CMEU v. 
V.R.D. Contracting, 68 WAIG 1015). It is also clear that that 
is not the only test, but that it is a prominent factor. The test 
is to see whether there was ultimate authority over the 
person in the performance of his work which resided with 
the employer—not whether in practice the work was in fact 
done subject to a direction and control exercised by an actual 
supervision (Humberstone v. Northern Timber Mills, (1949) 
79 CLR 389 per Dixon J at 404). It will be enough if there 
is scope for control over even incidental matters (Zuijs v. 
Wirth Brothers Circus, (1955) 93 CLR 561). 

There are a number of significant indicia which point to 
the existence of a contract of service in the case of both Mr 
Ewers and Mr Hutton. 

There is incontrovertible evidence as well as some 
admission of a right to control and the existence of some 
degree of control over both persons. There is certainly 
evidence of scope for control over incidental matters. Both 
Mr Ewers and Mr Hutton are experienced bricklayers' 
labourers and there was no need to tell them in detail how 
to do the work. Notwithstanding, there is evidence of some 
detailed control. That evidence goes to where to work, 
making up for time not worked and being told what to do. 
The admissions include the right to nominate who works on 
the cement mixer and the need to reserve some control. 
There is evidence of some control over site start and finish 
times. The evidence thus showed that there was the right to 
control in at least some areas—the ultimate control rested 
with the respondent. The respondent reserved the right to 
dismiss, which is a corollary of the existence of the right to 

control and further proof of its existence. On the question 
of control, the balance of the evidence presented to the 
Commission in the cases of Mr Ewers and Mr Hutton on the 
authorities points to the conclusion that they were employ- 
ees, engaged pursuant to a contract of service. In each case, 
Mr Ewers and Mr Hutton attended the site looking for work, 
and each was spoken to by at least Mr O'Meara and engaged. 
If the express offer of work for reward by one person to 
another is an indication of an employer/employee relation- 
ship then the arrangement entered into between Mr Ewers 
and Mr Hutton and the respondent was an arrangement 
under a contract of service. 

Remuneration was not on a lump sum basis paid upon 
completion of the contract, but rather on a daily rate. It was 
paid on the basis of time worked and not upon the 
completion of a given task. It was payable on a fortnightly 
basis and not upon a job by job or stage by stage basis. There 
was not a contract for a given result. Both Mr Ewers and Mr 
Hutton supplied only their own personal labour and in the 
case of Mr Hutton, also his own tinsnips. All machinery or 
equipment other than the tinsnips was provided by the 
respondent or the principal contractor. Regular hours were 
worked on site and an eight hour day was normal. The site 
would generally shut down around 4pm. Whilst there is 
some general evidence from Mr O'Meara that people were 
not obliged to attend for work, there is direct evidence in 
relation to Mr Ewers that he was required to make up time 
lost on one particular day. In the case of Mr Ewers and Mr 
Hutton, they worked in their own name, and not as a 
partnership or a company. There is not evidence that either 
invoiced the respondent for work performed. Indeed, there 
is evidence that the respondent itself kept a book of 
attendances. Neither Mr Hutton nor Mr Ewers created 
goodwill or saleable assets in the course of their work, and 
there was no potential for a "profit" to be made by them. 
There was correspondingly no risk of loss. Workers' 
Compensation cover is provided by the respondent. Incor- 
rect or inadequate scaffolding erection is the responsibility 
of the respondent, not of the purported sub-contractor. 

The indicia are not all pointing the one way. There are 
facts which point to the existence of a contract for services. 
Employee income tax was not deducted, but tax was 
deducted in a manner which is apparently applicable to a 
subcontractor. However, Mr Ewers did not sign a Prescribed 
Payment System deduction form and in the case of Mr 
Hutton the signing of the Prescribed Payment System 
deduction form was part of the signing of documents 
designed to "keep the union" out. In any event, that a 
sub-contractor may be required to pay his own tax does not 
lead to the conclusion that an employee who pays his own 
tax thereby becomes a subcontractor. Given the lack of 
option afforded to Mr Ewers and Mr Hutton, this is not such 
a significant factor as it otherwise, on the authorities, might 
have been. Overtime, sick leave, annual leave and other 
leave benefits were not paid. However Mr O'Meara 
indicated that the rate of $100 per day was calculated to 
cover what should be paid for overtime and annual leave. 
If the rate of remuneration is inclusive of amounts due in 
respect of overtime, public holidays, sick leave or annual 
leave then it is arguable that this is an acknowledgement that 
they are applicable, an acknowledgement which, to the 
extent of the inclusion adds weight to the applicants' case 
rather than the respondent's, although in the circumstances 
of this case, that weight is small. 

There is evidence that persons on site were entitled to 
accept other work at any time, although the Commission 
observes that an entitlement to accept other work at any time 
is also not inconsistent with the employment of a builders' 
labourer as a casual employee on a daily basis. There is 
evidence that persons would be able to engage others to 
work in their place. There was the opportunity for either Mr 
Ewers or Mr Hutton to incorporate. The giving of notice was 
said not to be required, although given the evidence of Mr 
Fryer, this last point is not as strongly established. 

Of the facts as found in this matter, the existence of the 
right to control and the emphasis still given by the 
authorities to that test is most persuasive. That right, 
together with the other facts which also point to a contract 
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of service lead to the overall conclusion of the existence of 
a contract of service. Of those facts which point to the 
existence of a contract for services, the subcontract rate of 
taxation deduction and the purported Subcontract Agree- 
ment are of little weight. As the Commission has found, 
many of the other facts in this category are equivocal. 
Perhaps the strongest of those facts is the right for a person 
to have another person "fill in" for him, or to incorporate, 
but overall, these are insufficient to outweigh the overall 
conclusion. Given that the task of the Commission is to find 
the facts as they relate to Mr Hutton and to Mr Ewers, to 
apply those facts to the various tests set down by the courts 
over the years and to balance the various indicia, then on the 
basis of the findings above, in fact the relationship between 
Mr Ewers and Mr Hutton and Mr O'Meara was the 
relationship of employees to an employer. 

The Commission also takes into account the evidence of 
Mr Mutton's usual status as an employee in reaching this 
conclusion. 

One further point remains to be considered. The respon- 
dent argued that if either Mr Ewers or Mr Hutton genuinely 
wanted to be an employee and not an independent 
subcontractor, and that the signing of the taxation form and 
the subcontract agreement was made against their respective 
wills, and conversely that the respondent had intended only 
to engage an independent subcontractor and not an 
employee, then in the absence of any agreement, there was 
no contract of any description. It was submitted that on that 
basis, the entitlement of a person in the position of Mr 
Hutton would merely be to be paid a reasonable wage for 
the work performed, but of itself that would not deem him 
to be an employee. This is an argument to which the 
applicants did not respond in detail, if at all. 

It appears to the Commission that in the circumstances of 
this matter, there are a number of factors which would 
permit the conclusion that a contract of employment was 
nonetheless created. Firstly, a number of the factors which 
have been found by the Commission to indicate the 
existence of a contract of employment are factors which 
would still be present. At the time of commencement, Mr 
Hutton went to the site, offered himself for work and that 
offer was accepted. Similarly for Mr Ewers. The right to 
control, the mode of remuneration, the provision of 
equipment, the provision of Workers' Compensation, the 
right of dismissal and the lack of any creation of goodwill 
or saleable assets remain. 

Further, although this was not a point referred to by the 
applicants or the respondent, there is an award in existence, 
the Buildings Trades (Construction) Award No. 14 of 1978, 
which according to its terms, applies to employers and 
employees in the building construction industry (71 WAIG 
2831). The respondent is not named in the award, although 
by the terms of section 37 of the Industrial Relations Act 
1979, if the respondent is an employer, then it would be 
assumed that the award bound that employer to observe the 
wages and conditions prescribed within it. Those terms and 
conditions attach themselves to a contract of service and 
where there is not a discussion between the parties as to 
hours etc., days to be worked or supply of tools or matters 
of that nature, both parties are assumed to have incorporated 
the award which bound the employer (ATWU v. Monaro 
Sawmills, (1979) 29 ALR 322). On that basis, given that 
work was indeed performed by Mr Hutton, and that the 
terms and conditions were not discussed between Mr Hutton 
and Mr O'Meara, the existence and potential application of 
the award fills the vacuum that otherwise would exist. The 
Commission has not found sufficient in the argument 
adduced by the respondent to conclude that it is not possible 
to find that there was in existence a contract. 

The Commission therefore concludes that the applicants 
have demonstrated that there have been employees on the 
site for which a site allowance is claimed pursuant to 
application No. C 527 of 1992. 

The Commission also finds that Mr Hutton, the subject 
of application No. C 548 of 1992 was an employee. 

Accordingly the Commission finds that it does have 
jurisdiction in both applications, and they will be set down 

for hearing in accordance with the usual practice of the 
Commission. 

Appearances: Mr M. Keogh on behalf of the applicants 
in both applications. 

Mr M. Hotchkin (of counsel) on behalf of the respondent 
in both applications. 

Editor's Note: Order No. CR 548 of 1992 published (72 
WAIG 2866.) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

A.B.B. James Watt Pty Ltd. 
No. C 67 of 1993. 

COMMISSIONER R.N. GEORGE. 
8 March 1993. 

Order. 
WHEREAS on 15 February 1993 a conference was 
convened before the Commission followed by a site 
inspection, in relation to a dispute over a claim for the 
payment of a site allowance to employees who are members 
of or eligible to be members of the Applicant union while 
they are engaged in the replacement and installation of new 
switch gear, cable trays, cabling, motors and pumps to 
existing plant and new chiller and fan units in what is known 
as the B.P. Refinery Kwinana Lube Oil Plant; and 

Whereas further conferences were held before the 
Commission concerning the claim on 19 February 1993 and 
4 March 1993; and 

Whereas at the conference on 4 March 1993 the parties 
informed the Commission that agreement had been reached 
on the payment of a site allowance of $1.55 for each hour 
worked in recognition of the following disabilities said not 
to be contemplated in the Electrical Contracting Industry 
Award No. R 22 of 1978 

• Working in and around operating plant 
• Working in confined spaces 
• Seepage from operating plant 
• Slippery and wet underfoot in some areas 
• Exposure to the elements 

; and 
Whereas agreement was also reached on the provision of 

safety boots and work clothing in recognition of the 
environment in which work is being carried out; and 

Whereas the parties submitted that the agreement is 
consistent with the relevant principles applicable to such 
allowances as enunciated by the Full Bench and the 
Commission in Court Session; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 and 
being satisfied that the matter is consistent with the 
Principles enunciated in the State Wage Case Decision— 
January 1992 and by consent hereby orders that— 

1. Employees who are employed by A.B.B. James 
Watt Pty Ltd under the terms of the Electrical 
Contracting Industry Award No. R 22 of 1978 on 
the B.P. Kwinana Refinery Lube Oil Plant 
Upgrade Project shall be paid a site allowance of 
$1.55 per hour for each hour worked in lieu of all 
special rates and provisions contained in Clause 
18.—Special Rates and Provisions of the Electri- 
cal Contracting Industry Award No. R 22 of 1978 
with the exception of subclauses (14), (15), (17), 
(19), (20), (21) and (22). 
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2. The employees referred to in subclause (1) hereof 
shall be provided with 1 pair of safety boots and 
2 sets of work clothing or overalls. 

This Order shall have effect as from the commencement 
of the project and shall terminate on its completion. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Independent Schools Salaried 

Officers' Association of Western 
Australia, Industrial Union of 

Workers 
and 

Catholic Education Commission of 
Western Australia and Another. 

No. C 721 of 1992. 
COMMISSIONER S.A. KENNEDY. 

5 February 1993. 

Order. 
WHEREAS the parties were in dispute over a reduction of 
hours of employment of a teacher at the Nulungu Catholic 
Aboriginal College in Broome; and 

Whereas a conference was convened pursuant to section 
32; and 

Whereas certain understandings were reached between 
the parties at that conference and they agreed to discuss 
some further matters; and 

Whereas those discussions have been successfully con- 
cluded and the applicant union has sought leave to withdraw 
the application; 

Now therefore I the undersigned pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 do 
hereby order— 

That this application be withdrawn by leave. 
(Sgd.) S.A. KENNEDY. 

[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Honourable Minister for Construction. 
No. CR 658 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The Commission, as presently 
constituted, in a decision in matter No. CR 299 of 1992 (72 
WAIG 2883—2886) determined an administration allow- 
ance of twelve dollars per week for tradespersons in the 
Maintenance Faults Branch of the respondent. At that time, 
the present applicant had reserved its position to await the 
outcome of those proceedings. 

The present application now seeks a flow on of the earlier 
decision to employees of the respondent employed pursuant 
to the provisions of the Electronic Servicing Employees 
(Building Management Authority) Award No. 40 of 1982. 

For the applicant, Mr Sturman outlined the position inter 
alia as follows;— 

"Since the application there have been discussions 
between ADSTE and the Building Management Au- 
thority and tacit agreement has been reached that the 
list of duties—if I can call it that—that was presented 
to the commission was basically similar to the work 
performed by the employees at the electronic servicing 
section. Probably not to short-cut the proceedings, 
commissioner, but if I can refer to some of the findings 
in the reasons for decision and just point out that these 
are also the type of duties performed by members of 
ADSTE at the electronics servicing section. 

"STURMAN, MR: On page 5 it gives a statement 
of agreed facts. First of these agreed facts was a daily 
job sheet and this was unique to all faults and as I 
indicated agreement has been reached that these type 
of duties or paperwork are performed by members of 
ADSTE. The daily job sheet provides for the detailing 
of the following information: materials used, including 
costings, time spent both direct and indirect, allow- 
ances, work description, job status. This information is 
used by the BMA to calculate wages, cost time, invoice 
jobs. 

What is stated in the statement of agreed facts, as I 
keep reiterating, commissioner, is agreed that that is 
also performed by members of ADSTE. Members of 
ADSTE have their own credit card. They do the same 
type of paperwork as ail other employees in the faults 
section. They have control of purchasing systems and, 
indeed, it is agreed—and hopefully Mr Lee can 
substantiate my submissions—that there is a slightly 
more emphasis on paperwork by van drivers than 
probably the inside staff and this again was recognised 
in the commission's reasons for decision in matter 
CR299. 

(Transcript Pages 3 & 4) 
The respondent, whilst not contesting that the work is 

done by the applicant's members, contends strongly that: 
' 'The decision not to flow the order on to the ADSTE 

people was made for very different reasons and those 
reasons basically go to the heart of why we are 
opposing this claim. It is really on the basis of two main 
aspects and we have touched on one already which is 
that we believe the classification that the ADSTE 
people are paid under, the duties and skills and 
responsibilities of those classifications, are well within 
the duties and responsibilities as outlined in the 
previous case, as far as the payment of an administra- 
tion allowance. 

Secondly, the claim, we feel, falls outside the terms 
of the wage fixing principles for a number of points, 
specifically the work value principle, and we believe 
that the claim is not made in accordance with the work 
value principle as outlined and I will go on to that. 

With regard to the issue of the classifications we 
believe that the classifications of the electronics 
workshop are high. There is no doubt about that and 
we believe that the duties and responsibilities assumed 
in the claim for administration allowance are of a 
minor nature and they fall well within the capabilities 
and the skill levels and responsibility levels within the 
electronic award. That is based on a number of points: 
firstly I will hand up a copy of the definitions of the 
award. 

I suggest, sir, that submitting written reports, 
evaluation of equipment and assisting with training, is 
not the job of a base grade tradesperson. If you take 
a line through the building trades government or the 
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engineering trades government we also see that that 
shows initiative, assumes responsibility and is co- 
operative and is able to work with minimal supervision. 

(Transcript Pages 8 & 9) 
(My Emphasis) 

The Commission sets out at Appendix 1 of these reasons 
the definitions for Electronic Technician Levels 1 to 5. 
Further, Exhibit B shows that with one exception (which 
was explained) all technicians presently employed are at 
level three or above. An examination of the definitions 
(Appendix 1) makes it plain that the duties and responsibil- 
ities required to be undertaken are clearly above those of a 
base tradesperson and the wage rates reflect this position. 
Simply put, the duties and responsibilities for which the 
administration allowance was awarded to base tradespersons 
are well within the scope and abilities of the technicians 
subject of this claim. No increase in work value has been 
shown and the claim is therefore refused. 

Appearances: Mr G. Sturman with Mr R. Wieman 
appeared for the applicant. 

Mr D. Lee appeared for the respondent. 

APPENDIX 1 
5.—Definitions, 

amended 4/8/88—Ord 1539/87 
(1) Electronic Technician Level 1 shall mean an adult 

employee with the appropriate trade qualifications 
to carry out electronic servicing work or who at 
the date of introduction of this award was already 
working within the BMA Welshpool Electronics 
Workshop on the basis that an accepted suitable 
alternative qualification had been obtained. Pro- 
vided that this classification shall only apply to a 
technician who is:— 

(a) awaiting assessment for a higher grading; or 
(b) limited by the scope and type of his/her 

duties to such a degree that normal assess- 
ment cannot occur; or 

(c) seen after assessment as not achieving an 
above minimum level of basic satisfactory 
performance. 

(2) Electronic Technician Level 2 shall mean an adult 
employee who has progressed beyond that of 
Grade 1 and who has basic electronic servicing 
qualifications and experience necessary to service 
electronic equipment. Provided that a technician 
may be approved to proceed to Level 3 by the 
Chief Electrical Engineer upon recommendation 
of the Manager over the workshop if he/she 
demonstrates that he/she has kept abreast of 
technological changes and exhibits the following 
attributes: 
(a) has sound technical and practical abilities, 

has attended Tfechnical College courses or 
through his/her own initiative has kept pace 
with technological changes and can demon- 
strate these skills as required; 

(b) is able to communicate effectively and, if 
requested, to assist with training, evaluation 
of equipment and to submit written reports; 

(c) shows initiative, assumes responsibility and 
is dependable and co-operative; and 

(d) is able to work with minimal supervision. 
(3) Electronic Technician Level 3 shall mean an adult 

employee who has the essential qualifications and 
established abilities of a Level 2 technician but 
who in addition has substantially developed 
expertise in a specialised area and the ranges of 
equipment therein or who has met other sets of 
criteria approved by the employer provided that a 
technician so classified who demonstrates to the 
satisfaction of the Chief Electrical Engineer that 
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he/she has developed expertise that places him or 
her to the forefront in a recognised specialised 
area shall be eligible to progress to Senior 
Technician level. 

(4) Electronic Technician Level 4 shall mean an 
electronic technician who is identifiably in the 
forefront technically within a recognised special- 
ised area. 

(5) Electronic Technician Level 5 shall mean a person 
who is required to have sound practical skills in 
analogue as well as digital computer systems and 
has studied the equivalent of: 

Data Processing: 1A and IB 
Digital Techniques: I and II 
Micro Processing: I and II 
Programming 1 Basic: I and II 

and be capable of servicing advanced personalised 
computers and peripherals. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Honourable Minister for Construction. 
No. CR 658 of 1992. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
9 March 1993. 

Order. 
HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr D. Lee on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under, the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

J.M. Best and Son Holdings Pty Ltd. 
No. CR 704 of 1992. 

COMMISSIONER A.R. BEECH. 
12 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a site 
allowance to apply to extensions being undertaken to the 
Albany Regional Prison. The site was inspected and the 
matter heard at Albany on the 26th January 1993. The 
Albany Regional Prison is approximately ten kilometres 
from the town of Albany and the respondent is working on 
three parts of the extensions. They are a two level gatehouse, 
installation of pre-fitted cell unit blocks and a small 
administration block. The contracts are worth, in each case, 
approximately Sim, $2.4m and $1.4m respectively. A 
further minor contract for the installation of transportable 
staff facilities has been completed, with a value of 
$174,000.00. The respondent commenced work on site in 
approximately September 1992 and is scheduled to com- 
plete work on the gatehouse and administration block in 
March 1993, with the cell units being completed by June 



1993. A maximum of thirty employees will be on site for 
approximately six weeks, but the average workforce 
employed by the respondent is some twelve to fifteen 
persons. 

The applicant union argued that the provisions of the 
award do not compensate adequately for conditions on site. 
It referred to the Sapri Decision (print F 1957 and (1983) 
288 CAR 300) and the decision of the Full Bench of this 
Commission in the John Holland case (MBA v. BTA, 67 
WAIG 1731). It pointed to a number of factors which it said 
were disabilities peculiar to the project and also referred to 
other decisions where site allowances had been granted in 
connection with prison construction or extensions. It called 
evidence from a labourer on the site, and also from the 
union's organiser in the area. Seven coloured photographs 
were also tendered in evidence. 

The respondent opposes the claim. It says that the work 
under consideration does not fit the established site 
allowance pattern, that the site does not have disabilities as 
alleged by the union, and that any disabilities that may be 
seen to exist are more than adequately compensated for in 
the award, and particularly in the provision for an Industry 
Allowance, and Special Rates and Provisions. It submitted 
detail in support of its position and took the Commission to 
the various award provisions, the detail of the Sapri 
Decision, the decision of a Full Bench of the federal 
Commission in a 1982 application to vary the counterpart 
federal award (print E 8647 and (1982) 270 CAR 3) and also 
tendered a list of previous site allowance decisions of 
relevance to its arguments. It called evidence from the 
managing director of the respondent. 

The material tendered and the arguments and evidence 
produced have been examined and the Commission ap- 
proaches the various issues which fall for determination as 
follows. 

The award in question is the Building Trades (Construc- 
tion) Award, and the application is brought pursuant to the 
provisions of subclause 8(16) of that award. 

The award prescribes the ability for a union to claim a site 
allowance to compensate for all special factors and/or 
disabilities on a project. The provision specifically draws 
attention to the criteria outlined in the Sapri Decision. That 
provision within the award is of long standing, and has been 
frequently utilised. 

The respondent relied upon provisions within the Sapri 
Decision and also within the application to vary the federal 
award as referred to earlier to argue that a site allowance for 
the site in question would not fit the established pattern, 
would broaden the scope of site allowances which existed 
at the time of the Sapri Decision including by extending the 
concept beyond "major projects in country areas". 

Whilst the decisions to which the respondent referred the 
Commission have been carefully read and examined, the 
Commission overall can only conclude that to award a site 
allowance for this site would not offend the Sapri criteria. 
Obviously the application of the criteria to any given site 
involves a judgement on the part of the Commission 
concerned. In this regard, the fact that a site allowance was 
awarded for the same site for earlier extensions to the prison 
in 1987 is conclusive for a number of reasons. 

The decision referred to is a decision of Commissioner 
Lear of the then Australian Conciliation and Arbitration 
Commission (print G 7499). The existence of that decision 
and the allowance which it prescribed is itself an indication 
that awarding a site allowance for the extensions to the 
prison facilities in 1987 was not seen on that occasion to 
offend the Sapri Decision or broaden the scope of site 
allowances or extend the concept of them. In 1983 site 
allowances were awarded for work building a new prison 
complex in Roeboume (print F 2348 and (1983) 289 CAR 
201) and in Geraldton (print F 3803 and (1983) 291 CAR 
365) and although it is not suggested that the conditions on 
the sites are the same, when the Commission considers the 
argument overall the principle would appear to be in favour 
of the union's argument, rather than the argument of the 
respondent on this point. The purpose for which a building 
is being erected cannot of itself be relevant in deciding 

whether a site allowance should be paid (Milec Electrical 
Services and another v. AMWSU and another, 67 WAIG 
331 per O'Dea P at 332), but can be relevant in deciding how 
site allowance criteria have been progressively interpreted. 

The existence of the decision of Lear C is also an 
indication to the parties that future work on the same site 
may attract a site allowance if site conditions warrant. 
Correspondingly, it may be difficult given that decision for 
the parties and employees on site to accept that the criteria 
as at 1983 do not permit a site allowance to be awarded in 
1993 when they were not seen as an impediment for that site 
in 1987. 

Whether the disabilities said to exist on any particular site 
are adequately compensated by the existing provisions of the 
award is also largely a matter of judgement. It is not 
unknown for experienced union officials and experienced 
builders to differ widely on whether such disabilities exist 
or the extent to which any existing disabilities are or are not 
compensated for in the award (see for example BLF v. 
Universal Constructions, 70 WAIG 4462). That a site 
allowance was seen as appropriate for the site in question 
in 1987, and that site allowances have been awarded for 
other work to do with the building or extension of prison 
facilities (re Bandyup Prison, 69 WAIG 2193; re Bunbury 
Regional Prison, 71 WAIG 3040; re Casuarina Prison, 69 
WAIG 2186) is again an indication that on various occasions 
construction such as is under consideration here has been 
seen to have disabilities in excess of those provided for in 
the award. These sorts of considerations were also dealt with 
in the decision relating to the Bunbury Regional Prison and 
the comments contained in that decision are repeated here. 

The Commission also takes into account that the 
respondent has only three contracts of those that will in total 
be let for the extensions. The respondent submitted that the 
work involved in each individual contract when considered 
separately would not warrant a site allowance. However, the 
allowance envisaged by subclause 8(16) is for a project and 
its operation is designed to take into account disabilities or 
conditions on particular sites (per Sapri at p304; and see too 
the federal award decision previously referred to at pi3). 
That a principal contractor has chosen to let contracts on a 
piecemeal basis and that the respondent to a particular 
application may be working on only part of a site or project 
does not provide grounds to depart from that. 

It must be said that overall, the submissions very properly 
raised by the respondent on this occasion are an example of 
the unsatisfactory nature of site allowance matters, many of 
which were canvassed in the proceedings which arose out 
of an application lodged by the Building Trades Association 
of Unions of Western Australia to at first modify, and then 
to delete, these site allowance provisions. Eventually, with 
the consent of all parties, that claim was withdrawn, and 
with that withdrawal disappeared any real opportunity for 
the industry to address and perhaps find an alternative to 
these sorts of issues (application 2254 of 1989, 71 WAIG 
1043). Whether this situation is to remain is primarily a 
matter for the industry at first instance. 

The Commission turns to consider the evidence in this 
matter. The labourer who gave evidence spoke of a common 
problem of wind blown dust causing sand in people's eyes 
and hair, and a general difficulty caused by wind blowing 
material around. There was said to be hard limestone 
beneath the surface which made digging hard. Loose sand 
on the surface has been sufficient to cause bogging of 
vehicles. The water truck which had been seen when the 
Commission inspected the site had been operating on that 
day for the first time. The work is being undertaken outside 
the existing prison and there have not been any problems 
associated with the existing security of the established 
prison. It was submitted that the site was relatively isolated 
and not close to shops and that there was use of second hand 
timber. The witness maintained his evidence under cross- 
examination. 

The organiser concerned gave evidence that "just about 
all workers" had complained about wind and cold on the 
two visits he had made to the site and that in his opinion the 
site was remote from town facilities. 
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The evidence in reply is that the site is in the hollow of 
some sand dunes, there is a bitumen road to the site and 
limestone roads inside the work areas. There are adequate 
lay-down areas, parking for employees, that materials can 
be transported to the areas where they are to be used, that 
the limestone road has been altered several times to take into 
account the alteration which construction progressively 
brings to the site. In the opinion of the respondent's 
managing director, there was nothing particularly different 
about this site. As to the cell blocks, they are delivered to 
site complete internally except for some minor air condition- 
ing connections. Offices and amenities have been on site 
from the beginning, and indeed there are two sets of 
amenities in two different parts of the site. Dustiness on the 
site is quite common to any site in the south-west area. 
Substantially, the evidence of the respondent's witness was 
not cross-examined. 

The Commission is satisfied from the inspections and the 
evidence brought before it that there are some disabilities 
on the site which are in excess of the award provisions, in 
part arising from the nature of the site itself. TTiey being the 
effect of the wind, the dust and soft sand on site. Conversely, 
there is also evidence that a number of other factors, in 
particular the adequacy of lay-down areas and the limestone 
road are quite satisfactory. 

The parties will be aware that the level of site allowance 
to be awarded is not capable of precise calculation. The 
decision which awarded a site allowance in 1987 becomes 
directly relevant. The Commission on that occasion found 
the site to be a fairly large, open, exposed sandy block of 
land. The work inside the cell blocks was seen as being 
congested and entailed manhandling. The nature of the site 
itself, the work involved in internal construction of ablution 
areas inside cells and special factors involved in the 
refurbishment of kitchen areas inside the existing prison 
walls were disabilities which were found to be in excess of 
those provided by the industry allowance of building 
construction awards. For those reasons an amount of 55c per 
hour was seen as appropriate. However, on this occasion, the 
refurbishment work and work inside cell units is not taking 
place (other than for minor work connecting air condition- 
ing), and those disabilities are not present. Whilst the nature 
of the site remains, the disabilities shown to exist from the 
evidence in this matter are not great. Indeed, in this matter 
the disabilities shown overall from the evidence are slight. 

On the Commission's calculation, the 55c awarded in 
1987 is equivalent to 70c currently. The disabilities 
associated on that occasion with the refurbishment of 
existing facilities within the prison walls and for work inside 
cell units are not present on this occasion, and the 
disabilities present now are seen by the Commission as less 
than those for which a site allowance was awarded on that 
occasion. A site allowance lower than was previously 
awarded is appropriate. Having regard to the evidence and 
inspections of the site, together with the knowledge of the 
application of the site allowance provision to similar work, 
particularly at the Bunbury Regional Prison, the Commis- 
sion determines that the appropriate site allowance applica- 
ble is 55c. 

For the same reasons as set out in the Supplementary 
Reasons for Decision in BTA v. Fini Homes (71 WAIG 
2409), the allowance will operate from the date upon which 
this matter was first brought to the Commission. 

Minutes of a Proposed Order now issue. 

Appearances: Mr G. Giffard on behalf of the applicant. 

Mr M. Jensen on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

J.M. Best and Son Holdings Pty Ltd. 
No. CR 704 of 1992. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
16 February 1993. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the Building 
Trades (Construction) Award 1987, No. R 14 of 1978, 
employees employed by or on behalf of the respondent 
to carry out construction work on the Albany Regional 
Prison site at Albany shall be paid 55c per hour worked 
in lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the Building 
Trades (Construction) Award 1987, No. R 14 of 1978, 
excepting subclause (f) Explosive Powered Tools, (o) 
Cleaning Down Brickwork, and (w) Heavy Blocks. 

The abovementioned rate shall not attract premium 
or penalty and shall apply from the first pay period 
commencing on or after the 2nd day of December 1992 
until practical completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Southdown Construction Company Pty Ltd. 
No. CR 728 of 1992. 

COMMISSIONER A.R. BEECH. 
23 Februai7 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 10th day of December 
1992 the applicant filed for a conference to discuss its claim 
for a site allowance and certain conditions to apply to work 
constructing the Thomlie Aquatic Centre at Spencer Road 
in Thomlie. A conference of the parties was held on the 22nd 
December 1992 at which agreement was not able to be 
reached, and the matter was referred for hearing and 
determination. With the agreement of the parties, the site 
was inspected on the 21st January 1993. On die 18th January 
1993, the respondent notified the Commission that it queried 
whether the Commission had jurisdiction to hear and 
determine the matter, the reason being that "the respondent 
currently only employs a site manager and will not employ 
any other employees during the life of the project". When 
the matter came on for hearing, it did so for the purpose of 
considering that preliminary point. 

The facts of the matter are not in dispute. The respondent 
is the principal contractor for the project. From the 
inspections, the Commission is aware that die project is the 
construction of an aquatic centre for the City of Gosnells. 
It commenced in November 1992, and is due for completion 
in August 1993. 
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The claim for a site allowance arises pursuant to 
subclause 8(16) of the Building Trades (Construction) 
Award No. 14 of 1978. The claim has been brought to the 
Commission pursuant to section 44 of the Industrial 
Relations Act. The assertion of the company that it only 
employs a site manager and will not employ any other 
employees during the life of the project is not contested by 
the applicant union, and is therefore accepted as fact. 

The position of the respondent is quite straightforward. 
It submits that given the above facts, there is no employer- 
employee relationship between the respondent and any 
employee able to be enrolled by the applicant and therefore 
no industrial matter before the Commission. 

The submission of the applicant is that there is sufficient 
connection between the respondent and the work to be done 
constructing the aquatic centre to fall within the definition 
of industrial matter in the Act. 

The proper consideration of the issue necessarily encom- 
passes the following matters. The claim is brought pursuant 
to the above award, and in particular pursuant to a specific 
provision which allows a claim to be brought for an 
allowance to be paid to employees covered by the award for 
disabilities on any particular project which exceed those 
provided for in the award. It is, I suspect, well established 
from the manner in which this provision has been interpreted 
and dealt with over the many years it has been in existence, 
that a site allowance awarded by the Commission for a 
particular project is intended to apply to all work on the 
project. That is, even though a claim may be brought against 
only one employer on the site in question, and the order 
which issues from proceedings arising from section 44 of the 
Act can only bind the parties to the application (section 
44(9)), the determination of the Commission is applied 
throughout the project. In my observation that reflects the 
intent of the provision. This is illustrated in a matter which 
came before die Australian Industrial Relations Commission 
in W.A. concerning a site allowance at Namgulu (AWU v. 
Spence Industries and Others, (1989) Print H5004) where a 
further order was issued consistent with this understanding 
(Print H8681). On any given project, there may be many 
different employers engaged pursuant to a contract to the 
principal contractor. Those employers may be indeterminate 
in number and may be present on site for only part of the 
project, or alternatively for all of the project. It is impractical 
for all such employers to be named in an application, apart 
from the fact that at any given point in time, an applicant 
union may not know who those employers arc, or will be. 
Further, to restrict consideration only to the work being 
undertaken by an individual employer on a project may not 
allow a consideration of the project as a whole as envisaged 
by the subclause. 

That is not to say that the above approach is not without 
difficulty, and occasionally a respondent to an application 
may argue that it is only engaged for part of a project (BTA 
v. Devaugh Constructions, 71 WAIG 3040), or that its 
employees may not have encountered such disabilities as 
have been seen to warrant the payment of the site allowance 
(ABLF v. Geraldton Building Co. and Another, 69 WAIG 
428; BTA v. Fini Homes, 71 WAIG 2407), or indeed that 
the cited respondent does not employ any persons, or that 
there are not employees on site (Springdale Comfort v. BTA, 
67 WAIG 466 and also see ABLF v. Allmart Bricklaying 
Contractors, No. C 548 of 1992, 6th October 1992 as yet 
unreported). The matter currently before the Commission is 
a further example of difficulties which may be able to be 
raised in a particular case. 

Before leaving the considerations which arise from the 
award itself, it is also appropriate to note that subclause 
8(16) itself envisages that a claim for a site allowance is 
made against "an employer". Of course in any particular 
case, a respondent employer may also be the principal 
contractor for the project, and although it is understood in 
such a case that the principal contractor/employer so cited 
would not employ all of the employees who will be 
employed on the project during its life, the considerations 
set out in the above paragraph apply, and for the purposes 

of the Commission having jurisdiction, that would be 
sufficient. However the circumstance here is that the 
respondent to this application is a principal contractor, but 
it is not also an employer for the purposes of the award. 

The award itself distinguishes between an employer and 
a principal contractor. Clause 3.—Scope of the award sets 
out its application and it is clear from the terms of that clause 
that the award applies to employees and apprentices as 
defined and; 

"(4) to all employers employing those employees 
and/or apprentices; and 

(5) to all principal contractors and project managers 
referral to in Clause 30.—Amenities of this award 
for the purposes only of that clause." 

The respondent is not an employer as defined in the award 
because it does not employ an employee as defined in the 
award. The award does apply to the respondent, but only so 
far as clause 30 is concerned. It is not a named respondent 
to the award. Thus, within the award itself, the ability in 
subclause 8(16) to bring a site allowance claim against "an 
employer" and not "a principal contractor" is significant. 

The jurisdiction of the Commission to have cognisance 
of and to enquire into and deal with any industrial matter 
is prescribed by section 23 of the Act. The definition of 
"industrial matter", where relevant, means: 

"any matter affecting or relating to the work, 
privileges, rights, or duties of employers or employees 
in any industry or of any employer or employee therein 
and, without limiting the generality of that meaning, 
includes any matter relating to— 

(a) the wages, salaries, allowances or other 
remuneration of employees or the prices to 
be paid in respect of their employment. 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and the mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 

(c) the employment of children or young per- 
sons, or of any person or class of persons, in 
any industry, or the dismissal of or refusal to 
employ any person or class of persons 
therein; 

(d) any established custom or usage of any 
industry, either generally or in the particular 
locality affected; 

(e) the privileges, rights, or duties of any 
organization or association or any officer or 
member thereof in or in respect of any 
industry; 

(f) in respect of apprentices or industrial train- 
ees— 

(i) their wage rates; and 
(ii) subject to the Industrial Training Act 

1975— 
(aa) their other conditions of employ- 

ment; and 
(bb) the rights, duties, and liabilities of 

the parties to any agreement of 
apprenticeship or industrial train- 
ing agreement; 

(g) the restoration of a practice of collecting 
subscriptions to an organization of employ- 
ees where that practice has been ceased by an 
employer, or the implementation of an 
agreement between an organization of em- 
ployees and an employer under which the 
employer agrees to collect subscriptions to 
the organization; 

(h) membership or non-membership of an organ- 
ization; 



(i) any matter, whether falling within the pre- 
ceding part of this interpretation or not, 
where, 

(i) an organization of employees and an 
employer agree that it is desirable for 
the matter to be dealt with as if it were 
an industrial matter; and 

(ii) the Commission is of the opinion that 
the objects of this Act would be fur- 
thered if the matter were dealt with as 
an industrial matter; 

Section 7(1) also defines "employee and "employer". 
Save for the exclusion in (e) and (0 of the definition of 
"employee" which are not repeated here, "employee" is 
defined as— 

(a) any person employed by an employer to do work 
for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other 
implements or production or of any vehicle used 
in the delivery of goods or who is the owner, 
whether wholly or partly, of any vehicle used in 
the transport of goods or passengers if he is in all 
other respects an employee, 

"Employer" includes— 
(a) persons, firms, companies and corporations; and 
(b) the Crown and any Minister of the Crown, or any 

public authority, 
employing one or more employees; 

"Industry" is defined in section 7 of the Act as 
follows— 

"industry" includes each of the following— 
(a) any business, trade, manufacture, undertaking, or 

calling of employers; 
(b) the exercise and performance of the functions, 

powers and duties of the Crown and any Minister 
of the Crown, or any public authority; 

(c) any calling, service, employment, handicraft, or 
occupation or vocation of employees, whether or 
not, apart from this Act, it is, or is considered to 
be, industry or of an industrial nature, and also 
includes— 

(d) a branch of an industry or a group of industries;" 
As to whether the respondent is or is not an employer as 

defined, the only material before the Commission is the 
submission of the respondent that it only employs a site 
manager and not any employees who would be covered by 
the award, or more particularly, employees on behalf of 
whom the applicant could make a claim pursuant to section 
29(a)(ii) of the Act. It is within the knowledge of the 
Commission that the respondent in this matter has been an 
employer in the past. In ABLE v. Southdown Construction 
Company Pty Ltd (CR 1136 of 1989; 70 WAIG 2487), the 
union in that matter brought a claim against the respondent 
that it had unfairly dismissed a labourer employed by it. That 
was found to be so and re-instatement was ordered. It was 
clearly an employer in that matter. Further, on two occasions 
the respondent itself has caused proceedings to be brought 
in the Commission in respect of industrial action affecting 
it (Southdown Construction Company Pty Ltd and another 
v. CMEU, C 70 and C 139 of 1990; Southdown Construction 
Company Pty Ltd v. CMEU, No. C 507 of 1990). Whilst the 
point may not have been taken in those matters, it can only 
be assumed that on those occasions. Southdown Construc- 
tion Company Pty Ltd brought the proceedings to the 
Commission in its capacity as an employer. By its own 
argument on this occasion, that must be so. It is noted that 
as far as the definition of "employer" is concerned, it is 
couched in the present tense, but to the extent that the 

jurisdiction of the Commission requires a present or future 
employer/employee relationship (see for example Kounis 
Metal Industries v. TWU, 73 WAIG 14 per Owen J at 19 
in considering whether a claim for a' 'redundancy payment'' 
made after termination is an "industrial matter"), on the 
above history, it may be able to be argued that Southdown 
Construction Company Pty Ltd may become an employer 
again at some point in the future, and that this is therefore 
sufficient to give the Commission jurisdiction. Whether 
such an argument will succeed or not will depend upon the 
circumstances of each case. However, this argument was not 
put on this occasion by the applicant, indeed the previous 
status of the respondent was not raised, and the applicant 
specifically accepted the submission of the respondent that 
it is not and will not for the purposes of this claim be an 
employer. 

Before leaving the definition of "employer" in the Act, 
it is appropriate to observe that Southdown Construction 
Company Pty Ltd is an employer as defined because it does 
employ an employee, but on the material before the 
Commission on this occasion, not relevantly so. That is, it 
does not employ an employee who is or could be covered 
by the award or any order prescribing a site allowance which 
could issue in respect of it. 

It is to be noted that so far as the definition of 
"employee" is concerned, there is no evidence before the 
Commission that there are any employees at all on site who 
would be covered by the award. The approach of the 
applicant is simply that even in the absence of such 
evidence, there is jurisdiction because of the manner in 
which the contract/sub-contract arrangement operates in the 
building industry. The inference is that that arrangement is 
sufficient to ground jurisdiction. However, in this matter 
there is no evidence of any of those arrangements relating 
to this respondent. There is thus no material from which the 
Commission could begin to draw the conclusions as urged 
by the applicant. The tests set down to identify the existence 
of a contract of service and to distinguish it from a contract 
for services referred to by the applicant will only be relevant 
where they can be applied to a set of facts in a particular case 
(cf. Allmart Bricklaying Contractors, op. cit"). 

That is not to say that the submission of the applicant 
cannot succeed, merely that there is no evidence for it to be 
able to on this occasion. By way of illustration to support 
its view, the applicant made reference to the decision in what 
may be conveniently described as the Clothing Trades 
Outworkers Case (WA Clothing and Allied Trades Union 
v. Wilsons Clothing and Others, 71 WAIG 1229). In that 
matter, the Commission varied a clause in the Clothing 
Trades Award No. 16 of 1972 regulating conditions for 
persons engaged as outworkers. It dismissed an argument 
brought by the respondents to that matter that a proposed 
clause 25B Contract Work sought to regulate persons other 
than those persons bound by an employer/employee rela- 
tionship and that therefore the Commission did not have 
jurisdiction in the matter. The Commission in that matter 
commented as follows; 

"The natural meaning of "industrial matter" in the 
WA Act is wide and there is no reason to restrict it. It 
should not be read down. The Act is clearly intended 
to give the Commission wide powers to adjudicate and 
to resolve industrial disputes concerning matters which 
might reasonably be regarded as affecting the employer 
and employee relationship or which might be the 
source of industrial discord in that relationship. 

Fundamentally, to decide the question of whether an 
issue is an industrial matter for the purposes of the 
Industrial Relations Act 1979 it is necessary to examine 
the particulars of that issue at that time. That is to say 
that simply because it is determined in a particular case 
that a matter does not constitute an ''industrial matter'' 
for the purposes of the Act, that is not to say that it 
never can (or, in the alternative, that it always must be). 
It depends on the facts of the particular. If on the facts 
there is a sufficient connection between the relationship 
between employees and employers a matter will be 
"industrial". 
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Thus that there may be or is an arrangement between 
an employer and an independent contractor to do work 
covered by an award is not of itself a conclusive bar 
to jurisdiction." 

(71 WAIG at pages 1237/8) 
I respectfully agree with those comments. And it is true 

that the Commission in that matter concluded that the 
proposed clause was within jurisdiction. However, it is 
fundamental to observe that the Commission in that matter 
was presented with an extensive case involving substantial 
evidence as to the clothing trades industry, its customs and 
practices, the coverage of the award and the work being 
performed by "outworkers" at least to allow it to reach a 
proper conclusion. That is to be contrasted with the absence 
of material before the Commission on this occasion. It is to 
be remembered that the onus in this matter rests clearly upon 
the applicant (Springdale Comfort v. BTA, op. tit.). 

The conclusion can only be that there is insufficient 
before the Commission on this occasion to allow it to 
conclude that there is jurisdiction and an order will issue to 
that effect accordingly. 

Appearances: Ms J. Harrison for the applicant. 
Mr K. Dwyer for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Southdown Construction Company Pty Ltd. 
No. CR 728 of 1992. 

COMMISSIONER A.R. BEECH. 
23 February 1993. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr K. Dwyer on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia Western Australian 

Branch 
and 

City of Stirling. 
No. CR 733 of 1992. 

COMMISSIONER A.R. BEECH. 
8 March 1993. 

Order. 
WHEREAS a matter was referred for hearing and determi- 
nation; 

And whereas the applicant subsequently advised that the 
parties had reached agreement; 

And having heard Ms M. Tbme on behalf of the applicant 
and Mr L. Joyce on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

BHP Iron Ore. 
No. CR 674 of 1992. 

COMMISSIONER J.F. GREGOR. 
12 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: This matter had its genesis on the 
9th of November 1992 when an investigation was held at 
BHP Iron Ore's Point Nelson Operation into an incident 
which had occurred relating to the switching of the BWR4 
main isolator in Substation 2. According to the evidence a 
further safety investigation was conducted on the 10th of 
November 1992 on the matters arising from the investiga- 
tion and that investigation found that Mohammed Idit Ben 
Rachman Adeley, known as Idit Adeley, contravened Part 
12(c) of the BHP Iron Ore Port Hedland Operations Tagging 
Regulations (the tagging regulations) which part provides 
that a worker is not to operate any switch, valve or other 
positive isolator when there is a Danger Tag attached to it 
unless it is done in circumstances of emergency. 

The investigation also found that an apprentice, one 
Kevin Ho, who had been in the company of Idit Adeley 
(Adeley) at the time, had contravened a part of the tagging 
regulations in that he had conducted himself contrary to Part 
I 2(c) and 2(g) by removing another person's Danger Tag 
contrary to the provisions of paragraph (f) of the tagging 
regulations. As a result of these findings a recommendation 
was made to the Apprentice Training Section of the 
Department of Employment, Vocational Education and 
Training that the indentures of the apprentice Ho be 
cancelled. Insofar as Idit Adeley is concerned, he received 
a letter of termination which is in the following terms: 

"On the 10 November 1992 an investigation was 
conducted into an incident in which you contravened 
BHP10 Tagging Regulations. 

Accordingly under the provisions of the Iron Ore 
Production and Processing (Mt Newman Mining Co 
Pty Ltd) award, clause 5 and the BHP10 Tagging 
Regulations Port Hedland Operations your contract of 
employment is terminated. 

Your termination is effective as of 1530 hours 13 
November 1992. Any moneys owing made available 
(sic) to you in accordance with the award. 

Your local union representative has been duty (sic) 
advised of the company's action in accordance with the 
Industrial Relations Agreement of 1989 and a copy of 
this letter has been forwarded to the state official." 
(sic) 

The Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 
(AEEFEU), of which Mr Adeley is a member, became 
involved in the matter and in due course on the 20th of 
November 1992 filed an application for a conference 
pursuant to Section 44 of the Industrial Relations Act 1979 
(the Act). The conference was duly held on the 8th of 
December 1992 in Port Hedland, however the parties were 
unable to agree on a resolution to the problem, and by 
consent, the matter was referred for hearing and determina- 
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tion. Also by consent, the parties agreed that the hearing 
would take place in Port Hedland in January 1993. 

From the evidence before the Commission it is clear that 
the incidents are related to the application of what are known 
as the tagging regulations which are in force at BHP Iron 
Ore's (BHP) operations in Port Hedland. The use of tagging 
procedures is well established in the mining and engineering 
industries. Essentially tagging regulations are designed to 
effectively control die isolation of plant and therefore 
provide workers with a safe system of work. The tagging 
regulations are to be adhered to by all of the Company's 
employees and contractors and their employees working on 
BHP property. The regulations make Supervision responsi- 
ble for fully and correctly instructing all employees under 
their control in the purposes and uses of 'Danger' and 'Out 
of Service' tags and in Port Hedland, in particular, 
regulations known as the Railroad Blue Signal Regulations 
and the Do Not Place Personal Danger Tag Regulations. 
Insofar as a Personal Danger Tag is concerned it is designed 
to provide personal protection when there is a risk of injury 
to a worker from the operation of plant. The Out of Service 
Tag, which is used in conjunction with the Danger Tag, is 
designed to place faulty or unsafe plant out of service and 
to prevent damage to die plant or injury to the personnel. 
That service tag does not provide specific personal 
protection and is used in conjunction with the Danger Tags 
by being attached to the switch of the faulty or unsafe plant 
whenever the use of that plant could cause damage or injury 
to personnel. Two other parts of the Regulations Part 
III—Railroad Blue Signal Regulations and Part IV—Do Not 
Place Personal Danger Tag Regulations are not relevant to 
the proceedings before the Commission. However Part 
IV—Breaches of Regulations is. 

By that Part, any alleged breach of the tagging regulations 
is processed in accordance with the Industrial Relations 
Agreement. The Industrial Relations (Ml Newman Mining 
Co Pty Ltd) Agreement 1989 in Part VII provides 
mechanisms for investigation of such matters. In the tagging 
regulations there are penalties provided for breach of 
specific regulations. The penalties range from a written 
reprimand to dismissal. The appendix to the Safety Tagging 
Regulations Port Hedland Operations (Exhibit M4) sets out 
the degree of penalty applicable to a breach of each 
particular regulation. In this case the regulation that has been 
invoked to dismiss Idit Adeley is Regulation 2(c) of Part I. 

The Commission conducted inspections of the place 
where the incident occurred and in order to put properly in 
context the remainder of this writing, a summary of those 
inspections is necessary. 

In Substation 2 at Nelson Point are located a number of 
Motor Load Controllers (MLC's). It is the MLC which 
controls the feed of electrical current to Reclaimer No. 4 
(RCW4) that is the subject of the current incident. The MLC 
is located at the end of a series of MLC's that control the 
various pieces of plant in the stockpile area. The apparatus 
is located in a cabinet on the front of which is a switch 
known as a positive isolator. This switch is operated by the 
rotation of a metal bar approximately 40 centimetres in 
length. To open the circuit breaker the bar is rotated from 
the 'on' position to the 'off position by an operator. When 
it reaches the 'off position it detaches from the cabinet and 
can be placed on the ground in front of the cabinet When 
the 'off position is reached a mechanical interlock releases 
a castell type key. This key is rotated and removed from the 
cabinet. It is then inserted into a key block on the right hand 
side of the panel and is rotated. This action releases another 
key which is removed from the key block on the front of the 
cabinet and can be taken to the rear of the cabinet where it 
is used to unlock the rear door of the cabinet. When the door 
is opened a vacuum seal is broken and an electrical interlock 
switch also operates as a further level of protection. 

The back of the cabinet contains the feeder cables which 
carry the current to the equipment, in this case RCW4. There 
are four cables; the three active phases and a neutral cable. 
It is the final step in the isolation procedure to attach earth 
sticks to the cables. This is done by clamping the earths to 
the cables and attaching the earths to an earthing bar which 
is contained in the cabinet. By Part I of the Danger Tag 

Regulations, the Danger Tag is attached to the isolator 
switch. An Out of Service Tag is also attached. Each worker 
involved, and in the case under review there were two, is 
required to place his own tag on the switch which, in the case 
of the MLC, is facilitated by the location of a hook which 
is adjacent to the positive isolator switch. It is also 
necessary, apparently by convention, to attach Danger Tags 
to each of the earth sticks. 

In this case the evidence discloses that an incident along 
the following lines occurred. Idit Adeley, in company with 
an apprentice, Kevin Ho, was instructed to isolate RCW4. 
This would be achieved by operating the main isolator of 
the MLC for RCW4. Adeley went through the procedure 
which has been described above and de-energised the 
circuit. Some 15 minutes later he was instructed to 
re-energise the circuit because a crane had been left with a 
load on the hook. Adeley returned with Ho to the cabinet 
to re-energise the circuit. In the meantime another person, 
in fact another apprentice, had placed his Danger Tag on the 
hook which is provided for the purpose on the front of the 
cabinet. This tag was there along with the tags of Adeley 
and Ho, which had been placed on the equipment when the 
circuit was first isolated. When Adeley returned to the MLC 
he commenced the re-energisation process by a sequence of 
actions in the opposite order to those described above. He 
went to the rear of the cabinet along with Kevin Ho and the 
two of them started to remove the earth sticks. Adeley 
instructed Ho to remove his Danger Thgs. However Ho did 
not do so even though he removed at least one earth stick. 
Adeley continued to work with the earth sticks at the back 
of the cabinet and Ho went to the front of the cabinet. Adeley 
finished the work he was doing at the rear, that is, all the 
earth sticks were disconnected from the feeder cables and 
the earth bar and placed on the floor behind the cabinet. 
Adeley went to the front of the cabinet. When he arrived he 
found Ho had already removed all the Danger and Out of 
Service Tags from the hook. Ho rolled them into a bundle 
and placed them in Adeley's top pocket. Adeley admonished 
him for doing so. Notwithstanding this, Adeley went 
through the sequence of re-energisation. The back of the 
cabinet was closed, the key was released from the key 
interchange and replaced in its position beneath the main 
isolator swi,tch. The bar was attached and rotated to the 'on' 
position. 

At this point of time, Adeley did not hear the breaker 
switch trip. He was concerned that the circuit had not been 
energised so he went off to get advice from another 
tradesman. He received that advice and returned to the MLC. 
By that time the foreman, Mr C Bartel had arrived. He asked 
Adeley if there was a problem ahd Adeley told him that he 
had tried to re-energise the circuit but that he did not think 
the switch had operated. Bartel then operated the switch and 
the circuit was re-energised. About that time another worker 
came along and told the group that he had placed his Danger 
Tag on the front of the MLC. Mr Bartel asked who had 
removed the tags and the tags were taken from Adeley's 
pocket. Mixed with the tags of Adeley and Ho was the tag 
of the third worker. The removal of the third person's tag 
is a breach of the tagging regulations and because of that 
Bartel investigated further. At the rear of the cabinet he 
found the earth sticks on the floor. According to his evidence 
they still had Danger Tags attached. It is not clear in his 
evidence that he personally inspected the tags to identify the 
names written on the Danger Tags. In any event the 
investigation, which is referred to previously, found that the 
tags on the earth sticks were that of Adeley and Ho. 

During the case the Commission heard evidence from 
both Kevin Ho and Idit Adeley. Evidence was also taken 
from the foreman, Bartel, from the supervisor Mr J Wells 
and finally, from the Manager—Maintenance, Mr J Harris. 
In his evidence Mr Harris explained the necessity for the 
Danger Tag Regulations and said they were fundamental to 
the safe operation of the plant. Of particular interest was his 
evidence on the part the earth sticks played in the isolation 
procedure. Mr Harris says that the placing of the earth sticks 
is part of the isolation procedure and while the earth sticks 
themselves are not positive isolators it can be said that they 
are a positive isolating device. This issue is fundamental to 
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whether the regulations have been applied correctly in the 
case of Idit Adeley. The regulation which is in question 
presides as follows: 

"(c) You MUST NOT operate any switch, valve or 
other positive isolator when there is a danger tag 
attached to it, unless it is done in circumstances 
of emergency." 

(Exhibit M4) 
The tagging regulations make it clear that some switches 

are not positive isolating switches and will not give a worker 
sufficient protection. The regulations give some examples 
of these, they are usually the push-button type such as 
emergency stop buttons, rope switches, run-offs and control 
switches. The regulations are emphatic that these are not to 
be used as positive isolating switches. The evidence of Mr 
Harris, though, is that the purpose of the positive isolating 
switch is that it provides a complete break in the circuit, that 
is, the operation of the switch opens the circuit so that no 
current can pass through it. The attachment of the earth 
sticks, again on the evidence of Mr Harris, is an action which 
is taken at the end of the isolating procedure to ensure that 
once the circuit is isolated the stray current that may come 
into the circuit by induction or any other means has a path 
to earth. 

It is clear from the evidence before the Commission that 
the penalty which is applicable to a breach of regulation 2(c) 
has been applied to Adeley because he removed the earth 
sticks from the MLC and left them on the floor with his 
Danger Tag on them. It is not that he attempted to operate 
the positive isolator with a Danger Tag attached to it. He 
obviously could not have done that because Ho had removed 
those tags. As it turns out, on the balance of probability, it 
is open to find that Adeley never energised the circuit when 
he attempted to do so and in fact it may have been first 
energised by the foreman operating the isolator. However, 
whether it was or not is not germane to this case. 

What is important is the conduct of Adeley in allegedly 
failing to remove his Danger Tags from the earth sticks and 
whether a failure to remove those tags constitutes a specific 
breach of Regulation 2(c) of Part I of the BHP Iron Ore 
Tagging Regulations. 

The tagging regulations are a specific set of legislation 
which the parties agree forms part of the contract of service. 
Each person, including the workers involved in this case, 
have been trained in the tagging regulations. For instance 
Idit Adeley has signed a receipt that he has received a copy 
of the tagging regulations. The regulations are simply 
written and the penalties are clearly specified in them. It is 
the severity of the penalty which makes it important that the 
regulations are applied precisely in accordance with their 
terms. In the circumstances, therefore, the Commission 
should apply the same rules of interpretation as it must to 
any piece of legislation, that is, the words should be given 
their normal and natural meaning and only in the case of 
ambiguity or where the regulations would make no sense at 
all there should be a reference to extrinsic aids to 
interpretation. 

There is no need for that in the current case because the 
regulations are clear in that they, in the main, provide a set 
of specific commands (see Regulation 2 of Part I for 
instance). It is clear when one reads the complete regulations 
that there is no specific command relating to earth sticks at 
all and therefore the placing of Danger Tags on them must 
be a matter of custom rather than a matter of specific 
requirement of the regulations. The evidence of each of the 
witnesses would seem to confirm that. Insofar as the 
meaning of Regulation 2(c) is concerned, workers are 
required not to operate any switch, valve or positive isolator. 
A switch and a valve are two particular types of device 
which in the context of the paragraph are used to close or 
open the circuit. There is no mention of the use of earth 
sticks but it is clear that the application of the earth sticks 
to the circuit to be isolated is to ensure that if that circuit 
becomes energised the current has a path to earth. 

From the evidence I can make findings. It appears to me 
that it can be found that Idit Adeley conducted the isolation 
procedure of the BWR4 main isolator in accordance with the 

regulations. It can also be found that during the time the 
circuit was de-energised and Adeley was absent another 
worker placed his Danger Tag on the front of the panel. 
However that worker did not, on the balance of probabilities, 
attach his tag to the earth sticks. In accordance with his 
instructions Idit Adeley returned to re-energise the circuit. 
He and Kevin Ho commenced to remove the earth sticks. 
He instructed Ho to remove his Danger Tag from the earth 
sticks but Ho did not. It can also be found that Ho, on his 
volition, went to the front of the cabinet and removed the 
Danger and Out of Service Tags, including that of the third 
person, from their location on the hook. It is also clear that 
Idit Adeley admonished him for doing so. On the balance 
of probabilities it can be found that Idit Adeley attempted 
to re-energise the circuit but was unsuccessful in doing so. 
It is also open to be found that the foreman, Mr Bartel, did 
energise the circuit as he attempted to assist Adeley at his 
request. From these findings it is clear that there is not a 
specific breach by Idit Adeley of Regulation 2(c) in that he 
operated a switch or a valve or other positive isolator with 
a Danger Tag attached to it, at least insofar as the front of 
the panel is concerned because he did not do so. If it could 
be said in some way that he did breach that regulation at the 
front of the panel, so too did Mr Bartel. I make no finding 
concerning Kevin Ho as his role in the matter has been dealt 
with by a competent authority. However, it is clear that his 
conduct was contributory in a major way to the circumstance 
in which Idit Adeley found himself. 

Insofar as the Danger Tags attached to the earth sticks are 
concerned, first there is no evidence that Adeley's tags were 
identified as being attached to the earth sticks although it 
is clear, by admission, that the tags of Ho were. As for 
whether the earth sticks are a positive isolator, because that 
is the only way that Regulation 2(c) can be invoked against 
Adeley or not, it is clear on the evidence of Mr Harris that 
the attaching of the earth sticks does not operate in the same 
way as a positive isolator in that it opens the circuit. The 
earth sticks are an adjunct to the isolating procedure in that 
they provide an additional level of protection and are 
therefore, of themselves, insofar as the regulations are 
concerned, not a positive isolator in the terms of Regulation 
2(c). In view of all of the above findings it must be 
concluded that Idit Adeley did not conduct himself in breach 
of Danger Tag Regulation 2(c) and therefore the penalty 
which is applicable to such a breach can not be applied. 

It was made clear by all of the parties and particularly by 
Mr Harris, that the Personal Danger Tag Regulations are 
extremely important to the safe operation of electrical and 
other plant. In fact, the proper application of the regulations 
is the life line of individual workers and any failure to 
properly comply with the regulations could not be tolerated 
in any circumstances. The findings in this case should not 
be taken in any way whatsoever to diminish the importance 
of the Danger Tag Regulations. It could well be that Idit 
Adeley has been in breach of other sections of the 
regulations, however, it is not the task of the Commission 
to conduct an investigation as to whether he was or was not 
or what penalty should be applied in the event that he did 
breach other regulations. In view of the severity of the 
penalty that has been applied, the Commission must direct 
itself to the precise facts with the proper application of the 
regulations. In those circumstances it must be found that 
because Idit Adeley did not breach the specific terms of 
Regulation 2(c) the penalty applied to him on the 13th of 
November 1992, on the criteria set out in the Undercliffe 
Case (Miles v. Federated Miscellaneous Workers Union of 
Australia, Hospital Service and Miscellaneous, WA Branch 
(1985) 65 WAIG 385) is, in industrial terms, unfair. For that 
reason orders for his reinstatement will issue. 

Appearances: Mr G. McCulloch appeared on behalf of the 
Applicant. 

Mr R. Woodward appeared on behalf of the Respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

BHP Iron Ore. 
No. CR 674 of 1992. 

COMMISSIONER J.F. GREGOR. 
2 March 1993. 

Order. 
HAVING heard Mr G. McCulloch on behalf of the 
Applicant and Mr R. Woodward on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

(1) That the dismissal of Mohammed Idit Ben 
Rachman Adeley on the 13th of November 1992 
on the basis that he breached Regulation 2(c) of 
Part I of the BHP Iron Ore Tagging Regulations 
was unfair for the reason that there was no specific 
breach of that regulation. 

(2) That BHP Iron Ore offer Mohammed Idit Ben 
Rachman Adeley a contract of employment within 
7 days of the date hereof and such contract will 
be deemed to be continuous for all purposes with 
the contract of employment under the terms of the 
Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) Award No. A 29 of 1984 
which was applicable to the said Mohammed Idit 
Ben Rachman Adeley at the time of his termina- 
tion of service on the 13th of November 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Carnarvon Medical Service Aboriginal Corporation 
No. CR 568 of 1992. 

COMMISSIONER C. B. PARKS. 
13 January 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 
sions, as edited by the the Commissioner.) 
THE COMMISSIONER: The matter before the Commis- 
sion arises out of a conference called pursuant to s.44 of the 
Industrial Relations Act 1979 and held on 9 October 1992. 
The dispute between the parties was not settled and 
accordingly the Commission issued a Memorandum of 
Matters for Hearing and Determination. 

That Memorandum states: 
"The applicant Union claims that its member, Miss 

Leanne Ryan, was unfairly dismissed by the respondent 
employer on 2 September 1992. The Union therefore 
seeks an Order directing the re-employment of Miss 
Ryan, and the payment of wages and other entitlements 
she would have received between the date of her 
dismissal and the date of her re-employment. 

The respondent denies that Miss Ryan was unfairly 
dismissed, and objects to her re-employment." 

Miss Ryan had been employed as a receptionist with the 
Carnarvon Medical Service Aboriginal Corporation (herein- 
after referred to as the Corporation), and had been so 
employed since 15 July 1986 until the termination of her 
services on 2 September 1992. Termination of her services 

was effected by a letter from the Corporation, dated 1 
September 1992, wherein it states: 

"That Leanne Ryan will be given her notice to 
terminate her position as receptionist. All correspon- 
dence had been sent, without any reply by her. Starting 
date was the 01st September 1992. 

This resolution be (sic) effective as from 02nd 
September 1992." 

It is couched in these terms to mirror the resolution passed 
that day at a meeting of the management committee of the 
Corporation. 

It is agreed by the parties that the position previously 
occupied by Miss Ryan is one for which the terms and 
conditions of employment are regulated by an award of this 
Commission titled Clerks (Commercial, Social and Profes- 
sional Services) Award, No. 14 of 1972. Therein clause 14, 
Contract of Service, subclause (2), provides— 

"(2) The employment of any employee other than a 
casual shall be terminable by one week's notice 
on either side. If such notice is not given one 
week's wages shall be paid or forfeited as the case 
may be. Provided that an employee may be 
summarily dismissed for gross misconduct in 
which case he shall be paid up to the time of 
dismissal only." 

No period of notice was given to terminate Miss Ryan's 
services, nor was any payment made in lieu thereof. Her 
termination was clearly summary in nature. 

It is the nature of that termination which the Commission 
must consider to determine whether the action of the 
Corporation was fair or unfair. Summary dismissal is a 
lawful remedy available to an employer only when gross 
misconduct has been committed. 'Gross misconduct' means 
misconduct of a substantial magnitude. 

As portrayed to the Commission, the events which lead 
to the termination are that Miss Ryan proceeded on a period 
of maternity leave, approved for the period from 31 May 
1991 to 1 June 1992, and that she did not return to her 
employment at the original expiration date for that leave. 

On 27 May 1992, Miss Ryan corresponded with her 
employer and requested an extension of her period of leave 
to 1 September 1992. In that letter Miss Ryan referred to her 
original return date as 2 June, which does not coincide with 
the period of leave actually approved in writing by the 
Corporation. Although the extension had not been approved 
by the date Miss Ryan was due to return to work, she did 
not return at the beginning of June 1992. 

On 9 June 1992, the management committee considered 
her request for an extension. It was refused. That was 
communicated to her the following day, together with a 
statement that she was required to return to work on 18 June 
1992. On that same day, Miss Ryan corresponded with the 
Corporation and queried why her request for an extension 
had been refused. In addition, she disclosed her reason why 
she had originally made the request. 

Miss Ryan did not return to work on 18 June. On 17 July 
1992, her further explanation as to why she had sought an 
extension of the leave was considered by the management 
committee. A further extension of Miss Ryan's period of 
absence was approved to 1 September 1992. Shortly 
thereafter Miss Ryan was verbally informed that such was 
the case and, following a request by her, it was subsequently 
confirmed in writing by the chairperson of the management 
committee on 19 August 1992. 

It is unusual to say the least, that Miss Ryan failed to 
attend her place of employment on the dates notified to her. 
She conducted herself in the hope that her series of 
applications would be successful in achieving extensions to 
her period of absence, to a date suitable to herself, which 
she finally identified as 1 September 1992. Notwithstanding 
she conducted herself in this way, Miss Ryan was never 
warned that her continued employment may be in jeopardy, 
nor was she reprimanded in any way. 

After the meeting of the management committee on 9 
June 1992, a further nine days were given to Miss Ryan and 
she was required to return to her duties on 18 June. No 
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warning was issued to her. Having failed to meet that date, 
no warning was issued and the management committee in 
effect condoned her conduct when it accepted that she had 
a just reason to seek the extension of her leave, and approved 
a post-expiration extension to 1 September 1992. 

I find no reason to disbelieve the evidence of Miss Ryan 
when she says that she did not return on 1 September 1992 
because she truly believed it was the following day that she 
was due to report for duty. She had endeavoured to speak 
with Mr Cook, the committee chairperson on 1 September 
1992. Originally he was not available to speak to her but 
later that day he informed her that her future employment 
was being considered. Subsequently, at or about 5.(X) pm, 
the letter terminating her employment was hand delivered 
to her. 

Mr Cook says that on the morning of 1 September 1992, 
he became aware that Miss Ryan had not reported for duty. 
Another person working in his office informed him that Miss 
Ryan had attended the office and had sought to ascertain the 
current wage level applicable to the position she had 
occupied. However, his informant also gave him to 
understand that the purpose of Miss Ryan's enquiry was so 
that she could assess whether it suited her to return and be 
paid the wage concerned or to continue receiving Social 
Security benefits. 

That was not put to Miss Ryan in cross-examination. Her 
testimony that she sought the wage level in order to inform 
the appropriate government departments so that the Social 
Security benefits she was receiving could be adjusted, 
remains unchallenged. Although it was not said directly by 
Mr Cook, there was an inference that he believed Miss Ryan 
was indifferent to her employment and was therefore not 
taking her responsibility as an employee seriously. 

The general conduct of Miss Ryan, as it relates to her 
extended absence, was foolish in the extreme. However, she 
is a credible witness and 1 am satisfied that she did not 
deliberately set out to ignore her obligations on 1 September 
1993. Her absence on that occasion was not gross 
misconduct, or misconduct at all. A summary dismissal was 
therefore not warranted and having considered the principles 
expressed in the matters of Undercliffe Nursing Home v. 
FMWU (65 WAIG 385) and TWU v. Eastern Goldfields 
Transport Board (69 WAIG 1895), 1 find that it was also 
unfair. 

Accordingly, it is my view that the application should be 
upheld. The Corporation will therefore be ordered to 
re-employ Miss Ryan in a position no less beneficial than 
the original position of employment and to pay her the 
difference between the wages she would normally have 
earned and whatever Social Security benefits she may have 
received during the period from 2 September 1992. 

The parties are hereby directed to advise the Commission, 
no later than 20 January 1993, whether they are able to 
determine, by agreement, the monetaiy sum to be included 
in the order. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Mr F.E. Guivarra appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Carnarvon Medical Service Aboriginal Corporation 
No. CR 568 of 1992. 

COMMISSIONER C. B. PARKS. 
2 March 1993. 

Order. 
WHEREAS on 12 and 13 January 1993 the Commission 
heard Mr R.J. Dhue on behalf of the Applicant and Mr F.E. 
Guivarra on behalf of the Respondent; and 

Whereas on 13 January 1993 the Commission declared 
that Miss Leanne Ryan was unfairly dismissed by the 
respondent employer and that it would order her re- 
employment by the respondent employer; and 

Whereas on Monday 18 January 1993 Miss Ryan 
presented herself for work and was re-employed by the 
respondent; 

And whereas the agents for the parties advised the 
Commission that they had agreed the sum that Miss Ryan 
should be paid; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the terms and conditions of Miss Ryan's 
re-employment from 18 January 1993 shall not be less 
favourable than those applicable to her immediately 
prior to the date of termination; and 

That for the purpose of any leave, where the right to 
such accrues according to the length of service with the 
respondent, it shall be a condition of re-employment 
that the service of Leanne Ryan prior to 31 May 1992 
be deemed continuous with any service rendered by her 
from, and including, 18 January 1993; 

AND That Carnarvon Medical Service Aboriginal 
Corporation pay Miss Leanne Ryan the sum of 
$4060.00 as wages which shall be taxed, within 21 days 
of the date of this Order. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Coles Myer Limited. 
No. CR 420 of 1992. 

COMMISSIONER C.B. PARKS. 
23 February 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: Before the Commission is an 
application made pursuant to s.44 of the Industrial Relations 
Act 1979 (the Act) which, at the conclusion of a conference 
held on 20 July 1992, had not been settled by conciliation. 

The Memorandum of Matters for Hearing and Determina- 
tion, issued on 29 July 1992, reads— 

"The applicant Union claims that its members 
whose employment with the respondent is to be 
terminated during the last week of November, should 
be paid the following benefits on account of redun- 
dancy: 

1. 4 weeks pay for each year of service; 
2. 1 additional week's pay for each year of 

service beyond 45 years of age; 
3. Payment for long service leave after 1 year's 

service; 
4. Payment for all accrued sick leave. 

The respondent objects to the claims made by the 
applicant Union." 

At the request of the parties, this application was listed 
for hearing on 7 January and 9 February, 1993. On the 
firstmentioned date the applicant Union concluded its case 



on the merits of the application. Upon opening for the 
respondent on 9 February 1993, counsel submitted that— 

"(T)he application in this matter has in fact been 
made upon the wrong employer and there is therefore 
no way in which the Commission can issue an order 
either against Coles Myer Limited, because it is not the 
employer, or against Coles Supermarkets Australia Pty 
Ltd, being the employer because they are not a party 
to the proceeding." 

It is submitted that although the persons to whom this 
application relates had been employed by Coles Myer 
Limited (hereinafter referred to as Coles Myer), as at 1 July 
1992 they became employed by Coles Supermarkets 
Australia Pty Ltd (hereinafter referred to as Coles Supermar- 
kets) and were advised that such was the case. Counsel says 
that no employer and employee relationship exists with 
Coles Myer, nor did it exist when proceedings were 
commenced before the Commission during July 1992. Thus 
there is no industrial matter before the Commission which 
involves the respondent. 

Counsel further submits that, because Coles Myer and 
Coles Supermarkets are two separate legal entities, the citing 
of the firstnamed as the respondent is not an error of the type 
which may be corrected by an amendment to the name. TTius 
counsel says that to cite Coles Supermarkets requires the 
substitution of that separate entity as the respondent, and 
therefore argues that such is not a course which is open 
because the contracts of employment from which the claims 
arise ceased in January 1993. Being claims of a compensa- 
toiy nature now directed to Coles Supermarkets at a time 
which is subsequent to the cessation of the employer and 
employee relationships, counsel asserts they are therefore 
beyond the jurisdiction of the Commission. Thus on the 
authority of Da vies v. Elsby Brothers Ltd (1960, 3 All ER 
672) the application may not be amended and should 
therefore be dismissed. 

The advocate for the applicant Union highlights that this 
application was filed on 8 July 1992 and although several 
proceedings have been conducted in relation thereto, the 
citing of Coles Myer as the respondent has not previously 
been challenged by that entity. Against this background the 
applicant says, notwithstanding the legal authority relied on 
by counsel, it is open to the Commission, pursuant to s.26 
and s.27 (1), (m) and (v) of the Industrial Relations Act 1979 
(the Act) to amend the name of the respondent. 

As alluded to by the applicant, the matter before the 
Commission was commenced by way of an application 
made in July 1992. A conference called pursuant to s.44 of 
the Act followed. Thereat the named respondent, Coles 
Myer, participated as if it were the employer affected by the 
claims. No action had subsequently been taken by this entity 
to indicate otherwise until the proceeding on 9 February 
1993. Thus it has been reasonable for the Union to assume 
throughout that its claims have been directed to the correct 
respondent and therefore its application is competent. 

The applicant accepts that the employer of the persons 
whom its claims are intended to benefit was not that which 
the Union cited, but Coles Supermarkets. There can be no 
doubt that each is a separate corporate entity. Thus the name 
by which the respondent is identified is distinct and not a 
misnomer for the separate entity. Coles Supermarkets. 

According to the ratio of Davies v. Elsby Brothers Ltd 
(op. tit.), such a change constitutes a substitution of one 
party for another. It is the view of the Commission that such 
a substitution is warranted. However, for the reasons 
proffered by counsel, ie that the joinder would constitute the 
commencement of an action against the substituted respon- 
dent for compensatory payments for persons who, since 
January 1993 have not been employees of the substituted 
respondent, I find that no industrial matter would exist. Thus 
the application would founder for the want of jurisdiction. 

Notwithstanding that the propriety of the respondent's 
role in relation to this application is questionable, it is the 
Commission's view that there is no avenue through which 
it may rectify the situation faced by the applicant. 
Reluctantly the Commission finds that it has no option but 
to dismiss the application before it. An order will issue to 
that effect. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Mr A.H. Lucev, of counsel, appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks* Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Coles Myer Limited. 
No. CR 420 of 1992. 

COMMISSIONER C.B. PARKS. 
23 February 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the applicant and 
Mr A.H. Lucev (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Swan Settlers Co-operative Association Limited. 
No. CR 1 of 1993. 

COMMISSIONER C.B. PARKS. 
8 March 1993. 

Order. 

HAVING heard Mr T. Bickford on behalf of the Applicant 
and Mr P. Robertson on behalf of the Respondent and; 

Whereas the applicant sought leave to discontinue this 
application, and there being no objection thereto, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Metro Meats Ltd. 
No. CR 324 of 1992. 

COMMISSIONER G.L. FIELDING. 
16 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: In or about May 1992 the 
Applicant sought redundancy payments for its members 
formerly employed by the Respondent at the Respondent's 
Geraldton abattoir. The employment of those employees 
was governed by the Meat Industry (State) Award 1980 
which, unlike the Federal Meat Industry Award 1981, does 
not contain a provision entitling the employees to redun- 
dancy payments. At the instigation of the Applicant, the 
matter was the subject of a compulsory conference in the 
Commission, but no agreement could be reached. As a 
consequence, and at the request of the Applicant, the matter 
was referred for hearing and determination as a claim that 
the employees should receive redundancy benefits akin to 
those contained in the Federal Meat Industry Award 1981. 

After the matter was referred, but before it came on for 
hearing, the Industrial Appeal Court ruled in Kounis Metal 
Industry Pty Ltd v. Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 
(1992) 73 WAIG 14 that the Commission did not have the 
power in proceedings commenced after the act of dismissal 
to award redundancy benefits for employees independently 
of reinstating the employment relationship. The Applicant 
argues that that case can be distinguished from the present 
because the employees were seasonal workers and thus had 
a "continuing relationship" with the Respondent, notwith- 
standing the closure of the abattoir. The Applicant points out 
that the nature of the industry is such that at the end of one 
season there is an expectation amongst the employees that 
they will continue their working relationship with the 
Respondent in the new season. The Applicant referred to the 
fact that despite the break in work, for the purposes of long 
service leave, their employment was regarded as being 
continuous. Furthermore, the Applicant drew attention to the 
dispute between it and the Respondent regarding redun- 
dancy payments and for alternative employment for the 
employees as evidence that there was a live "industrial 
matter'' with which the Commission was authorised to deal. 

The Respondent's contention is that because of the ratio 
of the decision in the Kounis Case (supra) it has no case to 
answer. It asserts that it terminated the employees on or 
about 12 October last with no prospect of diem being 
re-employed by the Respondent there and that remains the 
case to this day. In support of its submission, the Respondent 
adduced evidence from Mr Smith, formerly its office 
manager at the Geraldton abattoir. His evidence was that all 
of the Respondent's employees at Geraldton, with the 
exception of an engineer and a caretaker, whose task it was 
to oversee the dismantling and sale of the abattoir, had their 
employment terminated. In particular, the employment of 
the employees, the subject of these proceedings, was 
terminated on one week's notice. They were then paid all 
of their accrued award entitlements, except for accrued long 
service leave. The lastmentioned benefit was paid in or 
about mid-February 1992. The delay in paying of that 
benefit was to protect the employees' long service leave 
entitlements should they be employed elsewhere by the 
Respondent. Mr Smith's evidence was that it was notorious 
in the industry, particularly in the abattoir at Geraldton that 
there was a lack of livestock in the Geraldton area 
necessitating the closure of the abattoir, with little or no 
prospect of it reopening. Also his evidence was, that unlike 
other abattoirs in this State, the Geraldton abattoir did not 
operate on a seasonal basis, but operated intermittently as 
and when stock became available. When the stock ran out 
the slaughtermen were paid off and their employment 

terminated, but the maintenance and administrative staff 
would remain in the Respondent's employ. However, on the 
occasion now in question, the employment of all but two of 
the employees was terminated. 

I unreservedly accept the evidence of Mr Smith, which 
was largely unchallenged. In particular, I find that the 
employment of the employees, the subject of this matter, 
was terminated by the Respondent on or about 12 October 
1991. Furthermore, I accept his evidence and find it to be 
a fact that there was then an appreciation in the workplace 
that the abattoir would not reopen, as was borne out by the 
fact that with two exceptions all of the employees lost their 
jobs. It is accepted that indeed the abattoir has not reopened. 

In the circumstances I cannot and do not accept that there 
are any material distinguishing features between this case 
and that considered by the Industrial Appeal Court in the 
Kounis Case (supra). That case concerned a claim made 
after the act of dismissal for redundancy payments without 
reinstatement. Such a claim was held to be outside the 
Commission's jurisdiction since it was, in essence, a claim 
to award compensation to a dismissed employee other than 
"as an incident to the restoration or reactivation of the 
contract of employment". The Applicant saw some comfort 
in the observations of Owen J at page 19 that "the key 
element of an 'industrial matter' is missing" unless at the 
time when the application is made, the relationship of 
employer and employee, inter alia, "is expected to come 
into existence in the future". Mr Maguire's proposition was 
that the employees, the subject of these proceedings, 
expected to be re-employed at the abattoir by the Respon- 
dent at some time in the future. However, there was no direct 
evidence of that and, moreover, the evidence of Mr Smith 
suggests that the employees could not reasonably have held 
that belief and I accept that to be the case. Furthermore, in 
light of Mr Smith's evidence, there can simply be no 
substance in the Applicant's contention that the employees 
were merely "stood down" rather than dismissed. The 
suggestion that because the employment is to be regarded 
as continuous for the purposes of calculating long service 
benefits despite a break in employment, and therefore that 
the employment relationship continued in that break, is 
equally without merit. Clause 21 of the Meat Industry (State) 
Award 1980 incorporates the Commission's standard long 
service leave provisions which, in turn, deem service to be 
continuous in most cases where termination is effected on 
the ground of "slackness of trade" in those cases where 
employees are re-employed by the same employer within a 
period not exceeding six months of the date of such 
termination. The very fact that those provisions deem 
service to be continuous is a clear indication that it is 
otherwise not continuous. 

This matter is nothing more than a claim made after the 
event to compensate dismissed employees in the absence of 
reinstatement and is of the kind outlawed by the Industrial 
Appeal Court in the Kounis Case (supra). Thus, quite apart 
from any consideration of the merits of the claim, in my 
view it ought to be dismissed for want of jurisdiction. 

Appearances: Mr G. Maguire on behalf of the Applicant. 
Mr M.J. Darcy on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Metro Meats Ltd. 
No. CR 324 of 1992. 

COMMISSIONER G.L. FIELDING. 
16 February 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr M.J. Darcy on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed for 
want of jurisdiction. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers Union 

and 
Newcrest Mining Limited. 

No. CR 2 of 1993. 
COMMISSIONER A.R. BEECH. 

3 March 1993. 
Order. 

THERE having been no appearance on behalf of the 
applicant and having heard Mr T. Caspersz (of Counsel) on 
behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd and Others 

and 
Metals and Engineering Workers Union, Western Australia 

and Others. 
No. CR 602(A) of 1992. 

COMMISSIONER R.N. GEORGE. 
17 February 1993. 

Reasons for Decision. 
THE COMMISSIONER; This matter concerns an applica- 
tion for a consent Order providing for a site allowance of 
$2.10 for each hour worked to be paid to employees of the 
applicant employers who are members of, or eligible to be 
members of, the respondent unions and for Rest and 
Recreation leave to be available on a 10 week cycle, while 
they are engaged on what is known as the Nelson Point 
Redevelopment Project, Port Hedland. 

The parties are agreed that the payment of $2.10 for each 
hour worked is warranted on the basis that the disabilities 
associated with the project are in excess of those provided 
for under the awards applicable to the site. 

The question of the onus for establishing that the awards 
do not adequately compensate for the disabilities experi- 
enced on projects of the type subject of these proceedings 
is examined in the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. G. & G. Electrical Enterprises Pty Ltd 
and E.P.L. Kone Pty Ltd, Matter No. CR 1334 of 1988 [69 
WAIG 1189]. On the basis of the reasons set out therein and 
having heard the parties in relations to the instant 
application, I accept that the claim now before the 
Commission can be dealt with under the State Wage 
Principles enunciated by the Commission in Court Session 

in its State Wage Decisions and is consistent with the 
Principles set out by the Full Bench of the Commission in 
what is known as the Alcoa case [68 WAIG 1690], 

The project as described by Mr Birman for the applicant 
employers involves the upgrade of iron ore storage, 
reclamation and load out facilities at the southern yard of 
the B.H.P. Nelson Point site. The job is categorised as a 
substantial construction project with new conveyor systems 
and a new stacker/reclaimer being constructed, rail facilities 
being adjusted and load out facilities being upgraded. The 
total cost of works to be carried out is estimated to be 
approximately $300 million. The project has an expected 
duration of approximately 2 years and a work force which 
is anticipated to peak at about 350 in May/June 1993. Work 
commenced early in the latter half of 1992 and for the 
purposes of the agreement now before the Commission 
August 1, 1992 is acknowledged as the date from which the 
site conditions agreed upon should apply. 

The site disabilities noted in submissions to the Commis- 
sion and in the course of inspections include the following: 

1. Extreme weather conditions arising from the 
exposed nature of the site. 

2. Dust from the surrounding environment and 
nearby operating facilities. 

3. Heat and glare. 
4. Substantial earth works and compaction associ- 

ated with the need to Fill low lying areas to carry 
facilities being constructed. 

5. Wet underfoot in some circumstances. 
6. The normal interface of trades experienced on 

major construction projects. 
In addition to the agreement now before the Commission 

for ratification the parties have signified a commitment to 
a two tiered approach to enterprise bargaining on site. The 
approach recognises a difficulty peculiar to sites such as the 
one at Nelson Point where there are a variety of construction 
contracts held by a number of multi-disciplined construction 
contractors and envisages a "heads of agreement" which 
will be signed by all parties and which will set the 
parameters within which individual negotiations may 
proceed. This is expected to ensure consistency in the 
application of key principles while leaving scope for issues 
particular to individual contractors and their employees to 
be addressed. Because of the nature of enterprise bargaining, 
agreements developed under the procedures proposed by the 
parties are to be processed by way of separate applications. 

There remains one outstanding issue which needs to be 
addressed in these Reasons for Decision. Both Mr Birman 
for the applicant employers and Messrs Bartlem and 
McCulloch for the respondent union's referred to a matter 
not disposed of by the agreement now before the Commis- 
sion for ratification. That matter concerns an unresolved 
claim for a further .60c for each hour worked for employees 
engaged on the site during the period 1 August 1992 and 30 
December 1992. In the face of strong opposition from the 
applicant employers the respondent unions sought to reserve 
the right to pursue this claim at some future date. In so doing 
it was acknowledged that in the circumstances of the 
agreement now before the Commission it would be 
inappropriate to pursue the claim other than by way of the 
conciliation and arbitration processes. In this context the 
respondent unions' committed that there would be no 
industrial action by the workforce on the Nelson Point 
Redevelopment Project in support of the claim. This 
commitment extends to shut downs which occur from time 
to time. 

On the basis of the unions' commitment and the desire 
of both the employers and the unions to have the agreement 
between them ratified as a matter of urgency, I have decided 
that it would be in the best interests of the parties directly 
concerned to approve the site allowance and Rest and 
Recreation Leave and to split the Application before the 
Commission to enable the residual matter to be pursued at 
a later date, if that course is seen to be appropriate. It is to 
be clearly understood by all concerned, however, that the 
Order to now issue giving effect to the agreement between 
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the parties may be called on for review if there is a breach 
of the union's commitment and that the residual claim may 
only be pursued in accordance with the provision of the 
Industrial Relations Act 1979, and the relevant State Wage 
Principles. 

I am satisfied that on the material before the Commission 
and from the knowledge of the Commission gained through 
a site inspection that a site allowance of $2.10 for each hour 
worked is justified to compensate for all of the special 
features and disabilities in connection with the site in lieu 
of and in substitution for all or any of the special rates and 
provisions in the relevant awards with the exception of those 
specified in subclauses (18) to (22) inclusive of Clause 18 
of the Electrical Contracting Industry Award, No. R 22 of 
1978.1 am also prepared to approve die agreement between 
the parties in respect of rest and recreation leave. 

The Order giving effect to the agreement now approved 
is to apply from 1 August 1992 and is to continue for the 
life of the project. 

Appearances: Mr J. Birman appeared on behalf of the 
applicants. 

Mr D. Bartlem appeared on behalf of the Metals and 
Engineering Workers Union, Western Australia. 

Mr G. McCulloch appeared on behalf of the Australia 
Electrical, Electronic, Foundry and Engineering Union 
(Western Australian Branch) and the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Limited and Others 

and 
Metals and Engineering Workers' Union—Western 

Australia and Others. 
No. CR 602(A) of 1992. 

COMMISSIONER R.N. GEORGE. 
19 February 1993. 

Order. 
HAVING heard Mr J. Birman on behalf of the Applicants 
and Mr D. Bartlem on behalf of the Metals and Engineering 
Workers' Union—Western Australia and Mr G. McCulloch 
on behalf of the Australia Electrical, Electronic, Foundry 
and Engineering Union (Western Australian Branch) and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch, and by consent the Commission, being satisfied that 
the matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

(Sgd.) R.N. GEORGE, 
[U.S.] Commissioner. 

Schedule. 

This Order shall be known as the Building Metal and 
Electrical Trades (Nelson Point Development Project) 
Construction Order No. CR 602(A) of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Rest and Recreation Leave 
7. No Extra Claims 
8. Operative Date 

3.—Area and Scope. 
This Order shall apply to the employers as listed in the 

Schedule of Respondents and their employees who are 
employed on the Nelson Point Development Project and 
bound by the following Awards and to the Unions listed 
hereunder:— 

Awards 
• Building Trades (Construction) Award 1987 No. R 

14 of 1978 
• Engine Drivers' (Building and Steel Construction) 

Award No. 20 of 1973 
• Metal Trades (General) Award 1966 No. 13 of 1965 
• Electrical Contracting Industry Award No. R 22 of 

1978 
Unions 

• Metals and Engineering Workers' Union—Western 
Australia 

• Australian Electrical, Electronics, Foundry and En- 
gineering Union (Western Australian Branch) 

• The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia, 
Western Australian Branch 

4.—General Conditions of Employment. 
Except as provided in the Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of the Order shall prevail. 

5.—Site Allowance. 
A site allowance of $2.10 per hour for each hours worked 

shall be paid and such payment shall be in lieu of prescribed 
payments for disabilities in the named awards, with the 
exception of those specified in subclauses (18) to (22) 
inclusive of Clause 18.—Special Rates and Provisions of the 
Electrical Contracting Industry Award, No. R 22 of 1978 
with effect from the beginning of the first pay period 
commencing on or after the 1st day of August 1992. 

6.—Rest and Recreation Leave. 
From the commencement of work on the Project 

employees engaged in work to which this Order applies shall 
be entitled to rest and recreation leave in accordance with 
the relevant award after the completion of each 10 weeks of 
service by the employee from the commencement of that 
employee's work on the site in lieu of the 4 months of 
continuous service provided therein. 

7.—No Extra Claims. 
A condition of this Order is that the Applicants will make 

no further claims over and above these conditions of the 
respondents for the life of the Nelson Point Development 
Project construction. 

8.—Operative Date. 
This Order shall have effect from the fust pay period 

commencing on or after 1 August 1992 and shall remain in 
force until the completion of the project. 

Schedule of Respondents. 
Electric Power Transmission Pty Ltd 
United Construction Pty Ltd 
O'Donnell Griffin 
Geraldton Building Company 
Henry and Walker 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Wool worths (WA) Ltd. 
No. CR 17 of 1993. 

COMMISSIONER A.R. BEECH. 
5 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The claim of the union is that the 
termination of the employment of one of its members 
(hereinafter referred to as Ms C) for misconduct on the 13th 
November 1992 was harsh, unjust and unreasonable and 
seeks an order from the Commission re-instating her in her 
employment. The respondent objects to the claim and as 
conference proceedings failed to resolve the issue, the 
matter was referred for hearing and determination. 

Ms C had been employed by the respondent for 
approximately four years during which time she had been 
employed almost exclusively as a checkout operator. The 
Commission accepts that Ms C was reasonably well thought 
of, sufficiently so for Ms C to be given the task of pricing 
invoices which appears to be seen by the parties as more 
responsible work than that of a checkout operator. However, 
on the 22nd September 1992 Ms C was given a written 
warning after having been found wearing a pair of stockings 
which had been taken from the respondent's stock but not 
yet paid for. The written warning says within it: 

"Final warning. Any repetition of stock put aside for 
purchase later will result in dismissal for gross 
misconduct with loss of all entitlements." 

The written warning also referred to a verbal warning 
which had been given to Ms C one week earlier regarding 
a similar incident involving a packet of crumpets having 
been put to one side for later purchase. These incidents are 
acknowledged by Ms C. It is appropriate to note at this point 
that although the union in submissions stated that the 
disciplinary policy of the respondent consists of one verbal 
and two written warnings prior to dismissal, it was not made 
clear from the evidence that that is indeed the case and thus 
whether the dismissal which occurred is in breach of the 
company's disciplinary procedure or not is not clear. 

Subsequent to the above written warning, the store 
manager believed he had cause to have a security check 
performed on Ms C. He thereupon contacted the head of 
Woolworths' internal security section who organised for the 
standard security check for a checkout operator to be carried 
out some three or four days' later, that is on the 13th 
November 1992. 

On that day, Ms C was operating a checkout as a relief 
operator and prior to performing some of her invoicing 
duties. On this occasion the security operation involved 
three security officers, two of whom watched Ms C whilst 
a third posed as a customer. This last security officer waited 
until Ms C was busy with a customer and then she went 
through the checkout with an item worth approximately 
$20.00 and a $20.00 note, stating that she was too busy to 
wait, that the checkout operator could "keep the change", 
and left without waiting for a receipt. It is to be noted that 
on this occasion, due to inexperience on the part of the 
security officer concerned who was said to be "in training", 
the security officer left both the item and the $20.00 note 
with Ms C when she ought to have left only the $20.00 note 
and retained the item. The security officer, upon realising 
her mistake, returned some one or two minutes later saying 
that she had forgotten the item because she had been in such 
a hurry, was given the item, and then left. A comment will 
be made about this subsequently in these Reasons. The two 
remaining security officers then observed what Ms C did 
with the $20.00. 

It is appropriate here to note that the respondent brought 
significant and really unchallenged evidence to the effect 
that the prime purpose of the respondent's operation is the 

sales of its goods and that all activities are really geared 
towards that end. Thus the proper handling of those sales by 
its various checkout operators is seen as absolutely vital and 
the various staff manuals and training sessions, particularly 
in the procedure known as'' mode of sale", are seen as being 
crucial. A failure to follow the mode of sale procedure is 
seen as being a serious matter. It is also clear from the 
evidence that Ms C was aware of these matters, the 
importance of them and the seriousness with which failure 
to observe the mode of sale is viewed. Evidence was also 
brought of periodic checks performed by supervisors of the 
respondent on a routine basis of the various checkout 
operators, and some of the results of these checks were put 
into evidence. 

Up to a point, Ms C's actions are agreed. That is, from 
approximately 10.1 Sam when the test sale took place and the 
item had been retrieved, until approximately 10.30am when 
Ms C on her own initiative arranged to go to morning tea, 
she did not ring up the $20.00. She placed it either on the 
register itself, or on a shelf in the smokeshop adjacent to the 
register. The two security officers who gave evidence in 
these proceedings indicated that they observed two periods 
of two minutes and one period of three minutes during which 
Ms C who otherwise was busy with customers, did not have 
any customers at all. Ms C's own evidence is that it would 
take perhaps a minute to complete the sale. On that 
evidence, Ms C would have had the time to ring up the sale 
in accordance with the mode of sale procedure. As for these 
periods of time, Ms C says that she was busy because she 
had other tasks to do in relation to the smokeshop. The 
evidence of the two security officers is not entirely 
consistent on this point, but indicates that Ms C did very 
little of a positive nature during these periods of time. The 
evidence is that the mode of sale procedure required the test 
sale to be rung up either after the customer with whom Ms 
C had been dealing at the time of the test sale had left and 
before the next customer in the line commenced, or at least 
when the customers in the line had finished. Her failure to 
do so, given her four years' experience is significant. 

At approximately 10.30am Ms C rang the bell of her 
register to summons a supervisor, to whom she indicated 
that she was due to go to morning tea. She handed the $20.00 
to the supervisor. According to Ms C, she said that she had 
"found the $20.00 over there" gesturing away from the 
register. According to the supervisor, who gave evidence, 
Ms C told her that a male customer had found the $20.00 
and handed it in. 

Although in regard to this comment the Commission 
prefers the evidence of the supervisor, the significant point 
is that Ms C admits that she did not tell the truth about the 
money to the supervisor. 

Ms C then departed for morning tea. The supervisor rang 
up the $20.00 in accordance with the procedure followed 
when money is found in the store and treated as lost 
property. 

Ms C's evidence is that upon her return from morning tea, 
she asked after the supervisor so that she could retrieve the 
$20.00 and ring up the sale, but was told that the supervisor 
was not there and that in any event Ms C was to report to 
the manager's office. An interview took place in the 
manager's office attended by the three security officers and 
the store manager. Whether the interview took place 
following the return of Ms C from morning tea or whether 
an hour later (according to the evidence of the two security 
officers) is not clear. In the end, it has not been necessary 
to resolve that issue. 

Although the Commission is not entirely satisfied that the 
interview which was conducted with Ms C was beyond 
reproach, it is clear from the evidence of Ms C and of those 
persons present at that meeting who gave evidence, that Ms 
C, upon being asked the origin of the $20.00, stated that she 
had found it. Following the interview, the store manager 
conferred with senior management by telephone, and the 
decision was taken to dismiss Ms C. The Personnel and 
Administration Manager for the respondent, who was one 
of those party to the making of the decision, indicated that 
the earlier verbal and written warnings, together with the 
failure to register the $20.00 sale left the company with no 
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choice because the trust which it must have in its employees 
had been broken. The applicant was thereupon summarily 
dismissed, although all outstanding entitlements, and a week 
in lieu of notice in accordance with The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977 was given. 

In all of the circumstances, the Commission has not been 
persuaded that the dismissal was indeed unfair. The facts are 
quite clear. Ms C was an experienced checkout operator, 
who was aware of the importance and significance of the 
mode of sale procedure but did not follow that procedure. 
The failure to follow the procedure was not a minor breach 
of procedure, but rather a failure to initiate any action at all 
to ring up the sale notwithstanding that she did have the time 
to do so. When one adds to the above summary the 
acknowledged fact that Ms C told the supervisor that the 
money had been found then I fear that no other conclusion 
is reasonably open. It has been that statement which has 
been destructive of the necessary confidence between 
employer and employee and upon which this decision turns. 

As the applicant union clearly pointed out, there cannot 
be a suggestion of stealing. There is no evidence to support 
such a suggestion, and it has not been made. The dismissal 
occurred because of the failure of Ms C to initiate the mode 
of sale procedure despite her experience and her knowledge 
of it and its importance. It was a quite fundamental part of 
her contract of service which was breached (Laws v. The 
London Chronicle (Indicator Newspapers Ltd), (1959) 1 
WLR 698, and in re Homebush Abattoir, (1966) AR (NSW) 
371) and the breach was not a trivial breach (re Undercliffe 
Nursing Home, 65 WAIG 385 per Brinsden J at 386/7) 
especially in the circumstance where Ms C told her 
supervisor that the money had been found. There was simply 
no valid reason for her to have said that. The previous verbal 
and written warnings are relevant also. 

Criticism was made of the respondent in relation to the 
manner of the security check. The evidence is that the test 
sale undertaken in relation to Ms C is a regular test. In 
Western Australia it has been in existence in the seven years 
that the Personnel and Administration Manager for the 
respondent has been in that position. His evidence is that the 
same test occurs in other supermarket chains and other retail 
chains. The State Security Manager for the respondent gave 
evidence that in 1992 it was carried out on approximately 
27 occasions. One of the security officers who gave evidence 
has been in the position for nine years and last year 
personally conducted 27 of the tests, and the year before that 
34. There was both evidence that the situation of a customer 
being too busy to wait and passing straight through the 
checkout with an item is a common occurrence and also that 
it doesn't happen a lot or is infrequent. It has not been shown 
on this occasion that the test sale is so artificial or contrived 
that any dismissal resulting from it would be tainted. 
However, that an inexperienced security officer "in train- 
ing" was used appears most remarkable. Given the 
seriousness of the exercise and the potential consequences 
for any employee who is seen as not following the mode of 
sale procedure, the use of inexperienced personnel is open 
to question although this was not a point pursued by the 
union. It is an important matter. Whilst it is clear that the 
respondent is entitled to protect its enterprise from dishon- 
esty in the handling of funds, particularly in circumstances 
where the enterprise is vulnerable and dishonesty difficult 
to detect and eliminate (see for example SDAEA v. Jewel 
Food Store, (1987) 22 SAIR 1 at 3), if a security check is 
artificial or contrived then a dismissal which relied upon that 
check would probably be found to be unfair. The case of 
Yenning and Harward v. Wormald Australia Pty Ltd T/A 
Worm aid Fire Services ((1992) AILR f76 (3)) was a case 
where, following the carrying out of a security check, two 
employees who breached their contracts of employment 
were dismissed. The dismissal was found to be unfair 
because although their actions warranted dismissal, the 
security check carried out on behalf of the employer 
involved "underhand, quite unnecessary and improper 
conduct". An appeal against that finding was dismissed 
((1992) AILR 1205) and an application to the South 
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Australian Supreme Court for judicial review of the appeal 
decision was dismissed ((1993) AILR |33). However, in 
relation to this test sale it is plain from the evidence, and 
agreed by Ms C, that when such an event occurs, the mode 
of sale procedure would ordinarily be followed and the sale 
would have been rung up in between customers or after the 
run of customers had finished. Indeed, Ms C's evidence that 
she returned from her tea break intending to do that 
illustrates this. It is noted that the evidence is that the actions 
of Ms C following the test sale do not follow the normal 
pattern of events of other test sales (transcript page 104). 
Thus, the failure of Ms C to follow the mode of sale 
following the test sale remains a most significant factor. 

The Commission does not lose sight of the evidence of 
Ms C that in her experience she had not had a customer go 
through the checkout in that manner in her four years' 
experience. Even accepting that evidence, it does not 
provide a basis for Ms C not to follow the mode of sale given 
that she had an opportunity to do so. Further, if Ms C had 
indeed been confronted with a novel situation, it was as open 
to her to explain to the supervisor what had occurred and ask 
for advice as it was to say to the supervisor that she had 
found the money. Indeed, Ms C's evidence that she was 
aware of the respondent's procedures and policy regarding 
cash found in the store, and that it reverts to the finder after 
a fixed period of time, and even that Ms C had found money 
on an earlier occasion and handed it in, are all factors of 
relevance when considering the effect of Ms C's statement 
to the supervisor. 

Nor does the Commission lose sight of the point validly 
made that when Ms C was interviewed in the manager's 
office she was not warned as to her rights regarding self 
incrimination, nor was a witness present on her behalf (as 
to which see SDAEA v. Jewel Food Store, op. cit.) and also 
that the content of a statement alleged to have been made 
by a representative of Wool worths to the Department of 
Social Security which became exhibit No. A is misleading. 
Both of these issues should be further discussed between the 
parties, but the decision in this matter turns upon the events 
which occurred prior to these points. 

The decision taken by management in all of the 
circumstances of this matter to dismiss Ms C with payment 
of all benefits and a week in lieu of notice was not harsh, 
unjust or unreasonable. 

The application will be dismissed. 
Appearances: Mr W.J. Johnston appeared for the appli- 

cant. 
Ms R.D. Dight appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Wool worths (WA) Ltd. 
No. CR 17 of 1993. 

COMMISSIONER A.R. BEECH. 
5 March 1993. 

Order. 
HAVING heard Mr W.J. Johnston on behalf of the 
Applicant and Ms R.D. Dight on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by Murdoch University 
Academic Staff Association for iteration of registered 

rules. 
No. 1304 of 1992. 

PETER LAURENCE WISHART 
A/DEPUTY REGISTRAR. 

2 February 1993. 
Decision. 

I have examined this application, and consulted with the 
President. I am satisfied the Application meets the require- 
ments of the Act and regulations. Accordingly, I have 
registered an alteration to Rule 12.—Nomination For Office 
of the registered rules of the applicant organisation. 

PETER LAURENCE WISHART, 
A/Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Stephen Lewis 

and 
J.L. Graham Pty Ltd. 

No. 1590 of 1992. 
COMMISSIONER C.B. PARKS. 

10 March 1993. 
Order. 

WHEREAS on 15 December 1992 a Notice of Application. 
No. 1590 of 1992, was filed wherein the applicant seeks an 
order for the production of documents in relation to 
Application No. 1543 of 1992, made pursuant to s.29(b)(ii) 
of the Industrial Relations Act 1979; and 

Whereas counsel for the applicant requested that the 
matter not be listed for hearing until the applicant so 
requested; 

And whereas a Notice of Discontinuance of Application 
was filed on 8 March 1993 for the substantive Application 
No. 1543 of 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relation Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS. 

[L.S.] Commissioner. 

CORRECTIONS- 

CORRECTION. 
An error occurred at 72 WAIG 2755 in Decision numbered 
745 of 1992 dated 28 October 1992 signed T. Pope, Deputy 
Registrar. 

A corrected Decision for matter numbered 745 of 1992 
is published hereunder. 

(Sgd.) T.J. POPE. 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by "The Federated 
Miscellaneous Workers' Union of Australia. WA Branch" 

for alteration of registered rules. 
No. 745 of 1992. 

TREVOR JOHN POPE. 
Deputy Registrar. 

28 October 1992. 
Decision. 

HAVING been directed by the President in his Order dated 
28 October 1992,1 have this day registered an alteration to 
Rule 4—Eligibility for Membership, in terms of the Order 
of the Full Bench in this matter. 

(Sgd.) T.J. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Carolyn Joy Ward 

and 
Perth Modem Highschool P & C Association. 

No. 1630 of 1992. 
COMMISSIONER C.B. PARKS. 

3 March 1993. 
Order. 

WHEREAS on 24 December 1992 a Notice of Application 
was filed in the Commission wherein the applicant seeks the 
production of documents in relation to application No. 1595 
of 1992, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations 1985; and 

Whereas the matter was considered in chambers on 18 
January 1993; and 

Whereas the respondent agreed to provide the applicant 
with the documents sought and therefore the application was 
adjourned; 

And whereas a Notice of Discontinuance of Application 
was filed on behalf of the applicant on 3 March 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
M.P. Gillot Pty Limited 

and 
Janet Amdt. 

No. 20 of 1993. 
COMMISSIONER C.B. PARKS. 

22 February 1993. 
Order. 

WHEREAS a Notice of Application was filed in this 
Commission on 8 January 1993 wherein the applicant seeks 
an order for further particulars in relation to Application No. 
1528 of 1992; and 

Whereas on 20 January 1993 a Notice which listed the 
matter for consideration in Chambers on 26 January 1993, 
was forwarded to the parties by facsimile transmission; and 

Whereas by request of the parties on 25 January 1993, the 
matter listed in chambers did not proceed; 

And whereas on 22 February 1993, by order of the 
Commission, Application No. 1528 of 1992 was dismissed 
for the want of prosecution; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mark Anthony Nicholson 

and 
John Sands Pty Ltd. 

No. 107 of 1993. 
COMMISSIONER A.R. BEECH. 

19 February 1993. 
Order. 

WHEREAS the applicant has lodged an application for 
Further and Better Particulars in application numbered 1632 
of 1992; 

And whereas the Commission heard the parties to this 
matter in Chambers on the 16th day of February 1993; 

And whereas the Commission is of the opinion that the 
respondent should within 14 days of the 16th day of 
February 1993 provide to the applicant the respondent's 
understanding of the salary applicable to the applicant at the 
time of the termination of the contract of employment 
between the parties; and the respondent's understanding of 
the position held by the applicant at the time of the 
termination of the contract of employment between the 
parties; and further the date upon which the applicant 
commenced in that position; 

And whereas the Commission is of the opinion that in all 
other respects the application should be dismissed; 

And having heard Ms E. Kennealy on behalf of the 
applicant and Ms C. Robins on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That within 14 days of the 16th day of February 
1993 the respondent shall supply to the applicant 
a statement of: 
(a) the applicant's salary at the time of the 

termination of the contract of employment 
between the parties; 

(b) the position held by the applicant at the time 
of the termination of the contract of employ- 
ment between the parties and the date upon 
which he commenced in that position. 

(2) That in all other respects the application be 
dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for an extension of the time 
in which an answering statement to Application No. 30 of 

1993 is to be filed in the Commission. 
No. 135 of 1993. 

COMMISSIONER C.B. PARKS. 
16 February 1993. 

Order. 
WHEREAS on 4 February 1993 a Notice of Application, 
No. 135 of 1993, was filed wherein Palace Securities Pty Ltd 
seeks an order extending the time for the filing of an Answer 
to Application No. 30 of 1993, made pursuant to section 29 
(b)(i) & (ii) of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted and there being 
no objection by Sydney Baverstock to an extension of the 
time for the filing of the aforementioned Answer I, the 
undersigned Commissioner pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979 do 
hereby order and direct:— 

(1) That any Answer to the claim made in Application 
No. 30 of 1993 (lodged with the Commission on 
11 January 1993), which Palace Securities Pty Ltd 
may wish to file with the Commission shall be so 
filed and a copy thereof served on Sydney 
Baverstock no later than 24 February 1993. 

(2) That Palace Securities Pty Ltd shall serve a copy 
of this Order on Sydney Baverstock forthwith. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 206 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for Produc- 
tion of Documents. By the application The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia—Western Australian Branch (the 
CMESTU) seek that Robe River Iron Associates (Robe) 
make available for inspection by it the documents which are 
described in Schedule B (the schedule) to the Notice of 
Application. It also seeks that Robe produce and provide to 
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the CMESTU copies of the documents which it detailed in 
the Schedule. 

The documents the CMESTU seek, are identified in the 
schedule to the Notice which is incorporated hereunder: 

"1. Any written instruction or any record of any oral 
instruction relating to: 
(a) the National Day of Action on 30 November 

1992; or 
(b) interviews conducted with employees in the 

period between 26 November 1992 and 9 
December 1992 

issued to foremen or other staff of the Respondent 
by Mr Kevin Johnstone or other member of the 
Respondent's staff. 

2. Any documentation referred to or created by any 
member of the Respondent's staff, including 
foremen and stenographers, in the course of any 
interviews conducted with employees in the 
period between 26 November 1992 and 9 Decem- 
ber 1992, including, without limiting the general- 
ity of the foregoing: 
(a) any meetings between foremen and their 

crews on Friday 27 November; and 
(b) any meetings between Mr Tony Grocutt and 

employees on or about Friday 4 December 
1992. 

3. Personnel files for each of the witnesses in 
Hearing No. CR 716 of 1992. 

4. Any Department of Social Security Separation 
Certificates issued to any of the employees listed 
in the interim order of Commissioner J.F. Gregor 
made on 24 December 1992 in Hearing No. CR 
716 of 1992. 

5. Any documentation evidencing any contract be- 
tween the Respondent and Skilled Engineering 
Pty Ltd pursuant to which Wayne Neil Grigson 
was working at the Respondent's Pannawonica 
operations on or about 30 November 1993 (sic), 
provided that financial details embodied in the 
documentation need not be disclosed. 

6. Any document relating to the dismissal of the 
employees listed in the interim order of Commis- 
sioner J.F. Gregor made on 24 December 1992 in 
Hearing No. CR 716 of 1992 or the reasons for, 
or grounds of, their dismissal." 

The submissions of Mr Le Miere, of Counsel, in the 
support of the application are succinct. He says the power 
for the Commission to make orders such as the one sought 
are clearly set out in Section 27(1 )(o) of the Industrial 
Relations Act 1979 (the Act). By that section, the 
Commission's powers are discretionary. In either acceding 
to or rejecting an application it must exercise the discretion 
on the basis that it may make such orders as are just in 
respect of the discovery and inspection and production of 
documents. Concerning the data required by paragraphs 1. 
and 2. in the schedule, it is submitted that the documents 
requested are relevant and there is justification on the 
evidence already heard by the Commission to conclude that. 
The issues which have arisen from the evidence relate to 
interviews with employees who seek reinstatement pursuant 
to Application No. CR 716 of 1992 who were interviewed 
by Robe staff between the 26th of November 1992 and the 
9th of December 1992. It is said that it is clear that those 
interviews and the questions which were put and the answers 
which were given were subject of notation. It was further 
submitted, in respect of the first two paragraphs of the 
schedule, that the documents are of central importance to the 
case. It follows as a matter of justice the applicant should 
have access to them. Insofar as paragraph 3., which seeks 
production of personnel files is concerned, it is also the 
submission of Mr Le Miere that the personnel files are of 
central important to the case. Reference had already been 
made during the hearing to the personnel files of various 
employees. 

Insofar as the request under paragraph 4. is concerned, the 
attention of the Commission was drawn to the fact that some 

Separation Certificates had already been produced before 
the Commission and those certificates raised questions 
which are at issue in the proceedings. The issue raised is the 
identification on the Separation Certificate of the type of 
dismissal. It said that such identification has potential to 
throw doubt on the bona fides of the dismissal and therefore 
the CMESTU should have access to them. The documenta- 
tion described in paragraph 5. arises out of the evidence 
which is before the Commission. It is suggested the 
significance of the contract between Robe and it's contractor 
is whether or not that contract contains a term which permits 
Robe to specify that certain nominated employees of the 
contractor are not to work on site. It is said that if there is 
such a provision it may cast doubt on the significance and 
the strength of the position of Robe that it is necessary for 
the proper conduct of its operations that those actually 
engaged at its operations should give undertakings. Para- 
graph 6. seeks the presentation of any documents relating 
to the dismissal of persons listed in the Interim Order made 
by the Commission on the 24th of January 1993 and it is said 
that those documents go to the heart of the issues between 
the parties in the proceedings. 

In summary, Mr Le Miere indicated that it is his 
apprehension of Robe's position that it opposed the 
application on the basis of the amount of time that had 
passed during the proceedings in Application No. CR 716 
of 1992. It was submitted that there is no significant burden 
on Robe in complying with the Order because it was obvious 
that it would have had reference documents during the 
preparation of its case. The documents go to the heart of the 
factual issues which had been subject to cross-examination 
by Counsel from Robe. Grant of the application would not 
occasion any significant delay and any delay which it may 
cause was in Robe's hands. 

On behalf of Robe, Mr Dixon, of Counsel, advised that 
the application was opposed. He agreed that the matter was 
within the discretion of the Commission but reminded the 
Commission that in the exercise of this discretion it is 
obliged to take into consideration the commands of Section 
26. In doing so, it ought consider the chronology of events 
which commenced with the filing of an application for 
conference on the 8th of December 1992; the reference of 
the matter on the 14th of December 1992 and the hearings 
which took place during December 1992; the break in those 
hearings for at least five weeks and the resumption in 
February 1993. Mr Dixon drew to the Commission's 
attention that about 30 witnesses had been called and all had 
been cross-examined on a number of issues. As I understand 
this part of the argument, it is directed to the efficacy of the 
grant of an application which on the face of it would cause 
further delays to a matter which, in Robe's submission, was 
already much delayed. 

Mr Dixon also submitted that there is potentially a large 
volume of documentation required to be produced at a stage 
when the CMESTU case is virtually complete. If an Order 
was made. Robe would take it seriously and that would 
mean that it would have to properly evaluate all the 
documents in its possession. That would involve, because 
of the nature of the request, speaking with many people and 
examination of any notes, diary entries, loose pieces of 
papers and so on. This would be necessary to determine 
which material was relevant. Because of this Mr Dixon 
suggested that the delay which has been occasioned in 
making any demand for discovery and the further delay that 
would result from the grant of it were significant factors 
which should weigh against the granting of the Order 
requested. Mr Dixon referred the Commission to the 
Australian Broadcasting Commission v. Parish (1981) 45 
ALR 292 which dealt with issues arising from an application 
for discovery during or close to the time of a trial. In that 
circumstance the Court had exercised its discretion against 
issuing the Order sought. 

It is said that the breadth of discovery was oppressive in 
that paragraphs 1. and 2. nominate any documentation 
referred or created by any member of the Respondent's staff. 
Paragraph 1. referred to any written instrument or any record 
of any oral instruction concerning the National Day of 
Action. And that, according to Mr Dixon, could include 



instructions to employees concerning operational matters. 
This is indicative to the scope of what is requested. Mr 
Dixon submissed that the Commission should not in effect 
truncate the application, the whole of it should fail. Insofar 
as paragraph 3. is concerned, the scope of the request was 
challenged on the basis that some of the wimesses came into 
a different category to those who were subject of CR 716 
of 1992. Mr Dixon submitted that insofar as paragraph 4. is 
concerned, the Social Security Separation Certificates are 
not relevant to the determination of the matter before the 
Commission because they are statutory forms which have 
a limited choice of answering options. They are not required 
because the Commission is entitled to accept the evidence 
of the employees that their services were terminated on the 
grounds that they failed to give the undertaking that was 
sought for them. There was no reason, therefore, that the 
Social Security documents should then be brought into 
question in the face of that evidence. Insofar as paragraph 
5. is concerned, Mr Dixon emphasised that the contractual 
arrangement between Robe and its contractor is not relevant. 
The CMESTU did not rely in the grounds for Application 
No. CR 716 of 1992 on any conduct between Robe and its 
contractors and it can not be relevant what that contractual 
relationship is. The issue of confidentiality arises even if the 
Commission in the mind to grant the Order. In paragraph 6. 
the breadth of discovery which is sought has wide 
ramifications. All matters effecting dismissed employees 
could cover a whole range of issues such as payroll, housing 
and so on. Mr Dixon then made submissions concerning the 
request of the CMESTU that it achieve Orders which require 
Robe to produce and provide to it copies of the documents. 
It was his submission that neither Section 27(1 )(o) or 
Regulation 80 which deal with the right to discover 
documents create any obligation on a Respondent or a party 
to make copies available to others. 

That is sufficient scan of the arguments of the parties in 
this matter. 

I had cause to consider related matters in Construction, 
Mining and Energy Workers' Union of Australia, West 
Australian Branch v. Robe River Iron Associates (1992) 72 
WAIG 432.1 have no reason to form a different view to that 
which I formed in that case where I said that I believe the 
Commission had sufficient powers to make Orders of this 
nature as long as it was just to do so and of course that 
depends upon the facts in the matter. It would be unjust to 
visit upon a Respondent in a matter such as this a huge task 
of inspection of copious quantities of documents and culling 
them to meet the requirements of an Order if the purpose 
behind the application for production was speculative. It is 
my belief there must be a real and discernible reason 
identified why the information ought to be made available. 

Except in respect of the information requested in 
paragraph 4., that is the Social Security separation certifi- 
cates, and the documentary evidence of contract between the 
Respondent's and its contractor in paragraph 5., it appears 
that the main objections of Robe is that the application 
comes late in the proceedings; it would cause delays and the 
scope and breadth of the wording would create an inordinant 
burden upon Robe or, if the alternative claim of Mr Le Miere 
is accepted, upon its Solicitors. That is a substance of the 
objection to the grant of the Order except for the additional 
objections to supply of the information in paragraphs 4. or 
5. 

I see the matters this way. The matters which are covered 
in paragraphs 1. and 2. have been subject to evidence before 
the Commission and in view of the way that Application CR 
716 of 1992 is proceeding, that is the Applicant has 
completed its evidence and made its opening and will make 
submissions later, there is still the opportunity for it to make 
submissions about the information it seeks. Except as I 
qualify later the information requested under those para- 
graphs ought to be supplied. However, I accept the 
submission that the way that the first paragraph is written 
is wide and could create a burden for Robe. Therefore in 
respect of paragraph 1. my Order will incorporate paragraph 
1. except the words "or other member of the Respondent's 
staff" will be deleted. Insofar as paragraph 2. is concerned, 
the request is for information referred to or created by the 

persons identified in the paragraph in the course of any 
interviews. That limits the information, of course, to those 
persons who were present at the interviews and the Order 
sought by the Applicant in paragraph 2. will be granted. 

Insofar as paragraph 3. is concerned, no specific reason 
was advanced why the personnel files were of particular 
relevance and that Order will not be granted. Insofar as 
paragraph 4. is concerned, the production of Robe's copies 
of the Social Security separation certificates should cause 
no burden to it particularly when limited to those employees 
who are listed in my Interim Order of the 24th of December 
1992 in No. CR 716 of 1992. 

Insofar as paragraph 5. is concerned, in my view no good 
reason has been advanced why the private contractual 
relationships between Robe and its contractor who em- 
ployed Wayne Neil Grigson should be made available. In 
short, in my view the discretion would be improperly 
exercised if production was ordered in that circumstance and 
would not be just. The request in paragraph 6. is extremely 
broad. It lacks sufficient definition and the grant of Orders 
in paragraphs 1. and 2. should sufficiently cover the request 
for information which is described in paragraph 6. 

Minutes of Proposed Order will now issue which will 
provide for production of documents in accordance with the 
modified paragraph 1., paragraph 2., and paragraph 4. 
Insofar as copying the documentation is concerned, I have 
written on the rights in that respect in Construction, Energy 
and Mining Workers' Union of Australia, West Australian 
Branch v. Robe River Iron Associates No. 41 of 1992 
(supra). The CMETSU will be entitled to make copies 
however I will make it a condition of the Order that the 
Applicant meets the costs of the copies. In my Decision in 
No. 41 of 1992 I mentioned the need for the protection of 
ad hoc publication of the documents in that case. In my 
view, the documents in this case are in the same category 
and I will require that they be made available to the 
Applicant's solicitors and that the information contained not 
be made public without the permission of the Commission. 
The Minutes of the Order will now issue. 

Appearances: Mr R.L. Le Miere, of Counsel, and with 
him Mr R.D. Farrell, of Counsel, on behalf of the 
Applicants. 

Mr H.J. Dixon. of Counsel, and with him Mr T.H.F. 
Caspersz, of Counsel, on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 206 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 March 1993. 

Order. 
HAVING heard Mr R.L. Le Miere of Counsel, and with him 
Mr R.D. Farrell of Counsel, on behalf of the Applicants and 
Mr H.J. Dixon of Counsel, and with him Mr T.H.F. Caspersz 
of Counsel, on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under Section 27 
(l)(o) the Industrial Relations Act 1979 hereby orders— 

That the Respondent make available to the Appli- 
cants solicitors within 21 days such of the documents 
described hereunder as are in its power, possession and 
control, that is: 
(1) Any written instruction or any record of any oral 

instruction relating to: 
(a) the National Day of Action on 30 November 

1992; or 
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(b) interviews conducted with employees in the 
period between 26 November 1992 and 9 
December 1992 

issued to foremen or other staff of the Respondent 
by Mr Kevin Johnstone. 

(2) Any documentation referred to or created by any 
member of the Respondent's staff, including 
foremen and stenographers, who were present in 
the course of any interviews conducted with 
employees in the period between 26 November 
1992 and 9 December 1992, including, without 
limiting the generality of the foregoing: 

(a) any meetings between foremen and their 
crews on Friday 27 November; and 

(b) any meetings between Mr Tony Grocutt and 
employees on or about Friday 4 December 
1992. 

(3) Any Department of Social Security Separation 
Certificates issued to any of the employees listed 
in the interim order of Commissioner J.F. Gregor 
made on 24 December 1992 in Hearing No. CR 
716 of 1992. 

(4) That on inspection of the documents referred in 
(1),(2) and (3) herein on the request of the 
Applicant the Respondent shall supply copies of 
those documents at the expense of the Applicant. 

(5) That any information obtained from the reproduc- 
tion of documents described herein shall not be 
made public without the permission of the 
Commission. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 186 of 

1993 is to be filed in the Commission. 
No. 219 of 1993. 

COMMISSIONER C.B. PARKS. 
26 February 1993. 

Order. 
WHEREAS on 23 February 1993 a Notice of Application, 
No. 219 of 1993, was filed wherein the applicant seeks an 
order shortening the time for filing of an Answer to 
Application No. 186 of 1993, made pursuant to section 29 
(b)(i) & (ii) of the Industrial Relations Act 1979; and 

Having heard Mr M. Hotchkin (of counsel) on behalf of 
the applicant, and Mr T. Offer (of counsel) on behalf of the 
respondent, in Chambers, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the applicant Elizabeth Jean Hogg, shall 
forthwith serve a copy of this Order, No. 219 of 
1993, on Angiel Pty Ltd trading as Fremantle 
Prison Guardians. 

(2) That any answer to the claims made in Applica- 
tion No. 186 of 1993, filed with the Commission 
on 12 February 1993, which the respondent may 
wish to file with the Commission shall be so filed 
and a copy thereof served on the applicant no later 
than noon on Friday, 5 March 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which answering Statements to Application No. 235 of 1993 
is to be filed in the Commission. 

No. 236 of 1993. 
COMMISSIONER A.R. BEECH. 

5 March 1993. 
Order. 

WHEREAS an application was made by The Operative 
Painters & Decorators Union of Australia (W.A. Branch) 
and Others in accordance with the Industrial Relations Act 
1979; 

And whereas the application was heard by me, I, the 
undersigned Commissioner, pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979, do 
hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 235 of 1993, its accompanying 
Statement and this Order on Minister for Health 
and Others. 

(2) That an answer to the claim in Matter No. 235 of 
1993, lodged with the Commission on the 2nd day 
of March, 1993, shall be lodged with the Commis- 
sion and copies thereof be served on the Applicant 
within 7 days from the date of service of this 
Order. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

NOTICES— 

Appointments— 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner G.L. Fielding to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1993. 

Dated the 2nd day of March, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 

APPOINTMENT. 
PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner J.A. Negus to be Public 
Service Arbitrator for a period of one year from 2nd March, 
1993. 

Dated the 2nd day of March, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 
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APPOINTMENT. 
GOVERNMENT SCHOOL TEACHERS' TRIBUNAL. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of Section 75(7) of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner O.K. Salmon to be the 
Deputy Chairperson of the Government School Teachers' 
Tribunal with effect from the 22nd day of February, 1993. 

Dated at Perth this 22nd day of February, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 

COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979 
No. R 7A of 1979. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 25th day of February 1993. 
J. CARRIGG, 

Registrar. 

Country High School Hostels Award, 1979 
Award No. R 7A of 1979. 

This award shall be known as the Country High School 
Hostels Award, 1979 and shall replace Award No. 21A of 
1969 insofar as it relates to workers employed in the Hostels 
which are subject to the authority constituted under the 
Country High School Hostels Authority Act 1960. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Contract of Service 
8. Rosters 
9. Overtime 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Compassionate Leave 
14. Annual Leave 
15. Payment of Wages 
16. Weekend Work 
17. Mixed Functions 
18. Right of Entry 
19. Notices 
20. Paid Leave for English Language Training 
21. Laundry and Uniforms 
22. Time and Wages Record 

23. Casual Employees 
24. Shift Work 
25. Meal Money 
26. District Allowance 
27. Special Rates and Provisions 
28. Deleted 
29. Under-Rate Employees 
30. Deleted 
31. Part-Time Employees 
32. Wages 
33. Maternity Leave 
34. Fares and Travelling Time 
35. Deduction of Union Subscriptions 
36. Trade Union Training Leave 
37. Leave to Attend Union Business 
38. Award Modernisation 
39. Skills Acquisition 

Appendix I—Liberty to Apply 
Appendix II—Respondents 

3.—Scope. 
This award shall apply to Cooks, Groundsmen and/or 

Gardeners, and Domestic Workers employed in Hostels for 
the purposes of the Country High School Hostels Authority 
Act 1960. 

4.—Term. 
This award shall be for a term of two years from the first 

day of February, 1980. 

5.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

6.—Hours. 
(1) (a) The ordinary working hours shall be an average 

of 38 per week in accordance with (b) below. The hours 
worked shall not exceed forty in any one week or at the 
option of the employer eighty hours per fortnight and shall 
not exceed eight in any one day and shall be worked on any 
five days of the week. 

(b) As the means of working a 38 hour week, an employee 
shall be entitled to payment including shift and weekend 
penalties for the following days on which the employee shall 
not be required to attend for work: 

(i) 3 agreed days during the first school term vacation 
in each year. 

(ii) 2 agreed days during each of the other school term 
vacations. 

(iii) 5 agreed days during the Christmas vacation. 
(2) Subject to clause 8.—Overtime, the spread of shift in 

any one day shall not exceed twelve and a half hours. 
(3) An employer shall not change from a forty hour week 

to an eighty hour fortnight, except upon giving one month's 
notice of the intention so to do to the Union. 

(4) Meal breaks shall not be counted as time worked. 
(5) A morning tea break shall be allowed by the employer. 

The time allowed for such break shall not exceed ten 
minutes which shall be taken when convenient to the 
employer without deduction of pay for such time. 

7.—Contract of Service. 
(1) Except in the case of dismissal for misconduct an 

employee's service shall not be terminated unless they have 
received one week's previous notice or payment for such 
period in lieu thereof. 

(2) Except by agreement with the employer no employee 
shall resign without first giving one week's notice and in the 
absence of such notice the employer may withhold holiday 
or other pay up to the amount of a week's wages. 

(3) This clause shall not apply to casual employees. 
(4) Notwithstanding the foregoing, during the first four 

weeks of employment, an employer may dismiss an 
employee or an employee may leave the employment by 
either one giving the other not less than one hour's notice. 

(5) (a) Subject to the provisions of subclause (1) of Clause 
6.—Hours, during the school vacation periods the employer 



shall be relieved of the obligation to provide work and the 
employee shall not be entitled to the payment of wages in 
respect of any such period during which no work is 
performed other than any period during which the employee 
is on annual leave or a public holiday which falls on a day 
the employee would normally have worked. 

(b) A part-time employee shall be given payment for the 
days referred to in subclause (l)(b) of Clause 6.—Hours of 
this Award in the proportion that the hours worked each 
week bear to 40. 

(6) Where an employee is dismissed for misconduct, 
wages shall be paid up to the time of dismissal only. 

8.—Rosters. 
(1) The ordinary hours of duty prescribed in Clause 

6.—Hours of this Award shall be set out in a roster which 
shall be posted in a convenient place where it can be readily 
seen by the employees concerned. 

(2) The roster shall set out the time each employee starts 
and finishes each shift and also the break in the shift, 
together with the days each employee is rostered off duty. 

(3) No more than two breaks shall be allowed in any one 
shift, including meal breaks, provided that the maximum 
period worked between breaks in the shift shall be five 
hours. This provision shall not apply to night shift 
employees who shall work a shift of eight hours straight. 

(4) Except as provided for in subclause (3) of this clause 
meal breaks shall be for a period of at least thirty minutes 
but not greater than one hour for each meal. 

(5) Except at the change of roster, no employee shall be 
rostered for duty until at least ten hours have elapsed from 
the time their previous rostered shift ended. 

(6) The roster shall be posted at least 48 hours before it 
comes into operation. No alteration shall be made to the 
roster unless the employee concerned is notified before the 
conclusion of their rostered shift immediately before the 
changed shift. 

9.—Overtime. 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed in Clause 
6.—Hours, or Clause 31.—Part-Time Employees, of this 
Award, shall be overtime and shall be paid for at time and 
one-half for the first two hours and double time thereafter. 

(2) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided for in Clause 6.—Hours, or Clause 
31.—Part-Time Employees shall be paid for at the rate of 
double time with a minimum engagement of four hours. 

(3) All overtime worked on a Saturday or Sunday shall 
be paid for at the rate of double time. 

(4) An employee recalled to work shall be paid a 
minimum of three hours at overtime rates and for all 
reasonable expenses incurred in returning to work. 

(5) Where the employee and the employer so agree, time 
off in lieu of payment for overtime may be allowed 
proportionate to the payment to which they are entitled. 
Such time off to be taken at the convenience of the employer 
provided that: 

(a) such time off is in unbroken periods according to 
each period of overtime worked; and 

(b), the time off in lieu of overtime is taken within 
twenty-eight days from the time when it was 
worked. 

(6) Where an employee has not been notified the previous 
day or earlier that they are required to work overtime the 
employer shall ensure that employees working such over- 
time for an hour or more shall be provided with any of the 
usual meals occurring during such overtime or be paid $5.80 
each meal. 

10.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely. New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 

Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of the days named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof fall on a Saturday or Sunday, the holiday shall be 
observed on the next succeeding Monday or when Boxing 
Day falls on a Monday, the holiday shall be observed on the 
next succeeding Thesday. 

(b) When any of the days observed as a holiday in this 
clause fall during a period of annual leave, the holiday or 
holidays shall be observed on the next succeeding work-day 
or days as the case may be after completion of that annual 
leave. 

(3) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be a 
public half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(4) Any worker who is required to work on the day 
observed as a holiday as prescribed in this clause in her/his 
normal hours of labour shall be paid for the time worked at 
the rate of double time and a half, or if the worker agrees 
to be paid for the time worked at the rate of time and one 
half and in addition be allowed to observe the holiday on 
a day mutually acceptable to the employer and the worker. 

(5) When a worker is absent on leave without pay, sick 
leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the worker is 
on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the worker shall be entitled to be paid for such 
holiday. 

(6) This clause shall not apply to casual workers. 

11.—Long Service Leave. 
The conditions governing the granting of long service 

leave due to full-time government wages employees 
generally shall apply to workers covered by this award. 
Provided that all time during term vacation periods when the 
worker cannot be usefully employed shall count as service 
for the purposes of those conditions. 

12.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the grounds of personal ill health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of her inability 
to attend for work, the nature of her illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) No worker shall be entitled to the benefit of this clause 
unless she produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the 
employer shall not be entitled to a medical certificate for 
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absences of less than three consecutive working days unless 
the total of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker, who suffers 
personal ill health or injury during the time when she is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to her place of residence or a hospital as a 
result of her personal ill health or injury for a period of seven 
consecutive days or more and she produces a certificate from 
a registered medical practitioner that she was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if she is unable 
to attend for work on the working day next following her 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the' 
worker was entitled at the time she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause that portion of the annual leave equivalent to 
the paid sick leave is hereby replaced by the paid sick leave 
and the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 9—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 9—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) For the purposes of this clause, all time during term 
vacation periods when a worker cannot be usefully 
employed, shall count as service. 

13.—Compassionate Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother-in-law, mother, brother, sister, child or 
stepchild be entitled on notice, of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of the employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with her roster, or on long service leave, annual leave, sick 
leave, worker's compensation, leave without pay or on a 
public holiday. 

14.—Annual Leave. 
(1) Except as hereinafter provided, a period of four weeks' 

leave shall be allowed to an employee by the employer after 
each period of twelve months' continuous service with such 
employer. 

(2) Prior to commencingJeave, each employee shall be 
paid for that period of leave: 

(a) At the rate of wage, the employee would have 
received had they not proceeded on leave. In the 

case of rostered employees that wage shall include 
the shift work and weekend penalties that em- 
ployee would have received had they not pro- 
ceeded on leave. 

Where it is not possible to calculate the shift 
and weekend penalties the employee would have 
received, the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking leave; 

or 
(b) At the rate of wage shown in Clause 32.—Wages, 

of this Award for their class of work and in 
addition be paid a loading of 17.5 per cent, 

whichever is the greater benefit to the employee. 
(3) (a) Except as provided in paragraph (b) of this 

subclause if after one month's continuous employment an 
employee lawfully terminates their employment or their 
employment is terminated by the employer through no fault 
of the employee the employee shall be paid 3.08 hours' pay 
(at the rate prescribed by subclause (2) of this clause) in 
respect of each completed week of continuous service for 
which annual leave has not already been taken. 

(b) An employee who is dismissed for misconduct which 
occurred after the completion of a twelve monthly qualify- 
ing period, but before they have taken annual leave in 
respect of that qualifying period shall, subject to Clause 
7.—-Contract of Service, be given payment for the leave 
accrued but not taken. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, by consent between the employer and the 
employee, be taken in three portions provided that no 
portion shall be less than one week. 

(5) Any time in respect of which an employee is absent 
from work except school vacation periods, paid sick leave 
or unpaid sick leave up to three months, the first twenty-six 
weeks of any absence on workers' compensation, annual 
leave, long service leave and compassionate leave, shall not 
count for the purpose of determining annual leave entitle- 
ments. 

(6) Leave shall be given as soon as practicable after 
falling due and shall not accumulate except with the consent 
of the employee, but in no case shall it accumulate for more 
than two years. 

(7) Before going on annual leave each employee shall be 
given at least two weeks' notice of the date leave is to be 
taken, unless the employee and the employer agree on a 
lesser period. 

(8) The provisions of this clause shall not apply to casual 
employees. 

15.—Payment of Wages. 
(1) Wages shall be paid at least twice per calendar month 

or fortnightly at the option of the employer. 
(2) Accompanying each payment of wages shall be a pay 

advice slip to be retained by the worker. On this slip the 
employer shall clearly detail the gross wage, its composi- 
tion, the net wages payable and show details of each 
deduction. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause before any 
deduction is made for board and/or lodging. 

(4) Subject to subclause (5) of this clause, upon 
termination of employment, the employer shall pay to the 
worker all moneys earned by or payable to the worker before 
the worker leaves the premises or the same shall be 
forwarded to the worker by post on the following day. 

(5) Where a worker terminates his/her employment 
without notice as required in subclause (2) of Clause 
14.—Contract of Service of this award, the employer shall 
forward as soon as reasonably possible all moneys earned 
by or payable to such worker to that worker by post. 

(6) If a worker fails to collect her/his wages on the 
appointed day, such wages shall thereafter be available for 
collection at previously notified times during office hours. 
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(7) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing. 

16.—Weekend Work. 
All ordinary hours of work performed between midnight 

on Friday and midnight on Sunday shall be paid for at the 
rate of time and one half. 

17.—Mixed Functions. 
(1) Workers employed at work for which a higher rate is 

fixed shall be paid such higher rate whilst so employed. 
(2) If employed for two hours or more on the higher class 

of work she shall be paid the higher rate for the whole of 
that day. 

18.—Right of Entry. 
The Union Secretary or his nominee, shall be entitled to 

interview members of the union on the employer's premises 
at reasonable times. 

19.—Notices. 
If the union so requests a copy of this award shall be 

posted on a board of reasonable size in the place where it 
may be conveniently and readily seen by every worker 
concerned. The Union Secretary may also post thereon such 
other notices relating to union matters as are reasonable. 

20.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
employees, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate union(s). 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Union(s), and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within the 
employee's current position as well as those positions to 
which the employee may be considered for promotion or 
redeployment. It will also take account of issues in relation 
to training, retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and equal opportu- 
nity employment legislation. 

21.—Laundry and Uniforms. 
(1) Each employee shall be entitled to all laundering of 

uniforms at the expense of the employer, but where the 
employer elects not to launder the uniforms the employee 
shall be paid an allowance of 90 cents per week. 

(2) The employer shall provide all uniforms which shall 
at all times remain the property of the employer. Provided 
that in lieu of providing uniforms, the employer may make 
an allowance of $2.60 per week. 

(3) Where an employee is required by the employer to 
wear special clothing, such clothing shall be provided and 
laundered by the employer at the employer's expense. 

22.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars: 
(a) Name of each worker; 
(b) The nature of her work; 

(c) The hours worked each day and each week; 
(d) The wages and overtime (if any) paid each week; 
(e) The age of each junior worker. 

Any system of automatic recordings by machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The said record shall be signed by the worker. 
(3) The record shall be open to inspection by a duly 

accredited representative of the Union once in each week, 
at the office of the employer, on days other than Saturday 
and Sunday between the hours of 9 a.m. and 5 p.m. (except 
from 12 noon to 2 p.m.). 

23.—Casual Employees. 
A casual employee shall be engaged for a period of up to 

four weeks and shall be paid twenty per cent over the rates 
specified herein for their class of work. 

24.—Shift Work. 
(1) (a) Where on any day a worker commences her 

ordinary hours of work before 4 a.m. or after 12 noon, she 
shall be paid a loading with respect to those ordinary hours 
of fifteen per cent 

(b) The provisions of paragraph (a) of this subclause do 
not apply to a worker who on any day commences her 
ordinary hours of work after 12 noon and completes those 
hours before 6 p.m. on that day. 

(c) Where a worker works a broken shift each portion of 
that shift shall be considered a separate shift for the purpose 
of this clause. Provided that a shift broken by a meal break 
of one hour or less shall not constitute a broken shift. 

(2) (a) Subject to the provisions of subclause (4) of this 
clause all work performed during ordinary hours on a 
Saturday or Sunday shall be paid at the rate of time and one 
half. 

(b) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates prescribed 
in subclause (1) of this clause. 

(3) Where a worker's rostered hours of duty in any day 
are extended by an early start or a late finish the shift work 
or weekend rates as the case may be shall be paid for such 
additional time worked in addition to any overtime payable 
under clause 8.—Overtime of this award. 

(4) Where the ordinary hours of work span 12 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend may be made 
at the option of the employer : 

(a) by calculation for the whole shift according to the 
rate of the additional payment for the greater part 
of the shift; or 

(b) by the calculation for each part of the shift 
according to the rate applicable for additional 
payment for shift work and work during the 
weekend as the case may be. 

Provided that having decided on one method of calcula- 
tion the employer shall give at least two week's notice of 
intention to change to the other method and any such change 
shall be given effect with respect to the shift commencing 
on a Friday. 

25.—Meal Money. 
(1) An employee required to work overtime for more than 

two hours, without being notified on the previous day or 
earlier that they will be so required to work, shall be supplied 
with a meal by the employer or paid $5.80 for a meal. 

(2) No such payment need be made to employees living 
in the same locality as the place of their employment who 
can reasonably return home for such meals. 

(3) If an employee in consequence of receiving such 
notice has provided themselves with a meal or meals and is 
not required to work overtime or is required to work less 
overtime than notified, they shall be paid the amount above 
prescribed in respect of the meals not then required. 
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26.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means; 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 

plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 

$ per week Town or Place $ per week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown. 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
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such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. 
The allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) District Allowance Boundaries Map. 

27.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall receive an 
allowance of 45 cents per closet per week. 

(b) For the purposes of this clause one metre of urinal 
shall count as one closet and three urinal stalls shall count 
as one closet. 

(2) Where employees are required to work in water they 
shall be supplied with rubber boots. 

(3) Employees required to clean toilets, use acids, wash 
dishes, handle detergents, acids, soaps or injurious sub- 
stances shall be supplied with rubber gloves. 

(4) Where the conditions of work are such that employees 
are unable to avoid their clothing becoming wet or dirty, 
they shall be supplied with suitable protective clothing free 
of charge by the employer. 

(5) Where suitable protective clothing is supplied by the 
employer to an employee such clothing shall remain the 
property of the employer. 

28.—Deleted. 

29.—Under Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Western Australian Industrial 
Relations Commission for determination. 

(3) After application has been made to the Commission, 
and pending the Commission's decision the employee shall 
be entitled to work for and be employed at the proposed 
lesser rate. 

30.—Deleted. 

31.—Part-Time Employees. 
(1) Notwithstanding anything contained in this Award, 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 6.—Hours, of this 
Award, and such employee shall be remunerated at a weekly 
rate pro rata to the rate prescribed for the class of work on 
which they are engaged in the proportion which their hours 
of work bear to the hours fixed by Clause 6.—Hours, hereof, 
for their class of work. 

Provided that part-time employees engaged to work less 
than twenty hours per week shall be remunerated at a weekly 
rate pro rata to the rate prescribed for the class of work on 
which they are engaged, plus an additional 10 per cent 

(2) When an employee is employed under the provisions 
of this clause, they shall receive payment for wages, for 
annual leave, for holidays and for sick leave on a pro rata 
basis in the same proportion as the number of hours 
regularly worked each week bears to 40 hours. 

(3) Subject to the provisions of subclause (2) of Clause 
9.—Overtime, part-time employees shall be engaged for a 
minimum of two hours on each day on which they are 
required to work. 

(4) The Secretary of the Union shall be advised within 28 
days of the date of this Award of all employees employed 
in a part-time capacity. 

(5) The Secretary of the Union shall be advised within 
seven days of any part-time position created after the date 
of this Award. 

(6) Any dispute as to whether a part-time position is 
necessary shall be referred to the Western Australian 
Industrial Relations Commission. 

(7) Liberty is reserved to either party to apply to delete 
or amend this clause at any time. 

32.—Wages. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum weekly rates of wage payable to 
employees covered by this Award shall be as follows: 

$ 
Cook 
1st year of employment 388.00 
2nd year of employment 392.20 
3rd year of employment and thereafter 396.20 
Groundsperson and/or Gardener 
1st year of employment 374.20 
2nd year of employment 375.70 
3rd year of employment and thereafter 382.70 
Domestic Employee 
1st year of employment 360.70 
2nd year of employment 365.20 
3rd year of employment and thereafter 369.20 

The classification Domestic Employee includes the 
following designations: 

Kitchen Attendant, Cleaner, Yard Assistant, Dining 
Room Attendant, and Laundry Attendant. 

(2) General Conditions: 
(a) Senior employees appointed as such by the 

employer shall be paid $14.30 per week in 
addition to the rates prescribed herein. 

(b) A leading hand placed in charge of not less than 
three other employees shall be paid $14.30 per 
week extra. 
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33.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 
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(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

34.—Fares and Travelling Time. 
(1) Where an employee is required during his normal 

working hours, by his employer, to work outside his usual 
place of employment the employer shall pay the employee 
any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding anything 
contained in this subclause the employer and the employee 
may make any other arrangement as to car allowance not 
less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the first day of July and end on the thirtieth day of June 
next following. 

Rates of Hire for use of Employee's own Vehicle on 
Employer's Business. 

Schedule 1—Motor Car. 
Distance travelled during a Engine Displacement 
year on official business (in cubic centimetres) 

Over 1600 cc Under 1600 cc 
-c/km -c/km 

Metropolitan Area— 
First 8,000 kilometres 30.8 22.4 
Over 8,000 kilometres 19.9 15.0 
South West Land Division- 
First 8,000 kilometres 31.5 23.1 
Over 8,000 kilometres 20.4 15.4 
North of 23.5* south latitude— 
First 8,000 kilometres 35.3 26.1 
Over 8,000 kilometres 22.6 17.1 
Rest of the State— 
First 8,000 kilometres 32.8 24.0 
Over 8,000 kilometres 21.2 16.0 

Schedule 2—Motor Cycle. 
Distance Travelled During a 
Year on Official Business Rate 

c/km 
All Areas of State: 
First 8,000 kilometres 8.9 
Over 8,OCX) kilometres 5.6 

(3) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowance Award, 
1976. 

35.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

36.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 
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(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

37.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved; 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

38.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible and 
efficient working arrangements, enhances productivity, 
improves the quality of working life, skills and job 
satisfaction and assists positively in the restructuring 
process. 

(2) In conjunction with testing the new award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility and efficiency. As such 
any discussion with the employers must be premised on the 
understanding that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(f) The dispute settlement procedure will apply if 
agreement cannot be reached on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose that award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

39.—Skills Acquisition. 
(1) Establishment of Skill Level 

(a) The parties to this Award shall determine the 
appropriate range of skills applicable to each 
classification level contained in Clause 32.— 
Wages. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with (l)(a). 

(c) Where the employee is required to apply skills, 
which in total or in part correspond to the skills 
required of the higher classification than that to 
which they are appointed, the employee shall 
receive the rate of pay corresponding to that 
higher classification in accordance with Clause 
17.—Mixed Functions of this Award. 

Such higher rate of pay shall be payable for the 
duration of the application of the higher level of 
skills in accordance with Clause 17—Mixed 
Functions of this Award. 

(d) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(e) "Experience" for the purpose of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards 
(a) Where relevant training standards have been 

developed by the statutory State Training Author- 
ity, those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this Award. 



(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this Award. 

(c) Where relevant training standards have not been 
developed by the statutory State Training Author- 
ity or registered by the National Training Board, 
the parties to this Award shall establish the 
standards to be adopted with respect of matters 
relating to training in the industries and callings 
covered by this Award. 

(d) "Training standards" for the purposes of this 
clause shall include, but not be limited to, the 
following: 

(i) the standards and competencies of skills 
required for each calling; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Ac- 
creditation 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be: 

(a) consistent with the training standards established 
in accordance with subclause (2); 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational education qualifica- 
tion; and 

(c) accredited by the statutory State Training Author- 
ity; or 

(d) in the absence of the statutory State Training 
Authority, agreed by the parties to this Award as 
adequate in meeting the requirements of subclause 
(3). 

Appendix I—Liberty to Apply. 
Liberty is reserved to the employer to apply to amend 

clause 20.—Board and Lodging. 

Appendix 11—Respondent. 
Country High School Hostels Authority 
37 Havelock Street 
WEST PERTH WA 6005 

Dated at Perth this 18th day of December 1979. 

DAIRY FACTORY WORKERS' AWARD 1982 
No. A 15 of 1982. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of February 1993. 
J. CARRIGG, 

Registrar. 

Dairy Factory Workers' Award 1982 
Award No. A 15 of 1982. 

1.—Title. 
This award shall be known as the Dairy Factory Workers' 

Award 1982 and replaces the Dairy Factory Workers' 
Award 1965. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31 st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Award Modernisation 
3. Scope 
4. Area 
5. Term 
6. Special Rates 
7. Casual Employees 
8. Leading Hands 
9. Hours 

10. Overtime 
11. Meal Money 
12. Saturday and Sunday Rates 
13. Annual Leave 
14. Public Holidays 
15. Shift Work 
16. Absence Through Sickness 
17. Contract of Service 
18. Mixed Functions 
19. Right of Entry 
20. Time and Wages Record 
21. Payment of Wages 
22. Protective Clothing 
23. Under-Rate Employees 
24. Breakdowns 
25. Junior Employee's Certificate 
26. Bereavement Leave 
27. Long Service Leave 
28. Vehicle Allowance 
29. Wages 
30. Definitions 
31. Maternity Leave 
32. Part-Time Employees 
33. Settlement of Disputes Procedure 
34. Superannuation 

Appendix A—Long Service Leave 
Schedule of Respondents 

2A.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise and 
shall be agreed between the employer and the Union. 

(3) Where a consultative mechanism is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by any 
proposed change at the plant or enterprise must 
genuinely agree to the change; 
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(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions proposed for in the agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relation^ Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

3.—Scope. 
This award shall apply to employees employed in the 

callings set out in clause 29.—Wages of this award in butter 
and/or cheese factories, milk condenseries and establish- 
ments in which persons are permitted pursuant to the Milk 
Act 1946-1964, to treat milk and replaces Award of 15 of 
1964. 

4.—Area. 
This award shall operate throughout the State of Western 

Australia. 

5.—Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period commencing on 
or after the 25th day of June, 1982. 

6.—Special Rates. 
(1) An employee required to enter and clean any enclosed 

vat or tank shall be paid 36 cents per clean. 
(2) An employee required to clean out a "powder box" 

or "spray drier" shall be paid 94 cents per clean. 
(3) An employee shall receive 42 cents for every hour of 

which he/she spends 20 minutes or more in a cold chamber 
in which the temperature is less than 0"C. 

(4) An employee shall receive 11 cents for every hour 
he/she spends in a cold chamber in which the temperature 
is between 4°C and 0°C inclusive. 

7.—Casual Employees. 
(1) A casual employee shall not be engaged for a period 

greater than one week unless engaged to cover seasonal 
demands during the summer months or other circumstances 
as agreed between the employer and the union. 

(2) A casual employee shall receive a 20% loading in 
addition to the rate prescribed for their class of work. 

8.—Leading Hands. 
In addition to the rates prescribed in Clause 29.—Wages, 

of this award a leading hand shall be paid— 
Per Week 

$ 
(1) if placed in charge of not less than three 

and not more than ten other employees 16.60 
(2) if placed in charge or more than ten and 

not more than 20 other employees 25.50 
(3) if placed in charge of more than 20 other 

employees 32.70 

9.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week. Except where provided elsewhere, 152 
hours to be worked over 19 days per 28 day period shall 
constitute four week's work. 

(2) By agreement between the employer and the Union 
the following may constitute the ordinary hours of an 
employee in lieu of the provisions of subclause (1) hereof: 

(a) 38 hours over any five days within a work cycle 
of seven consecutive days; or 

(b) 76 hours over not more than ten days within a 
work cycle of 14 consecutive days; or 

(c) 114 hours over not more than 15 days within a 
work cycle of 21 consecutive days. 

(3) (a) Where the ordinary hours are worked over 19 days 
in a 28 day period, that Day Off duty during the 
work cycle occasioned by subclause (1) hereof 
shall be taken in conjunction with a day on which 
the worker would be rostered off duty in accor- 
dance with his roster. 

(b) An employer and employee may by agreement 
allow such Days Off to accumulate and be taken 
as consecutive Days Off. 

(c) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day in which case the ordinary Day Off 
shall become an ordinary working day. 

(d) Where RDO's are allowed to accumulate, the 
employer may require that they be taken within 12 
months of the employee becoming entitled to an 
RDO. 

(4) The ordinary working hours shall not exceed eight on 
any day. Except in the case of shift employees the ordinary 
hours shall be worked between 7.00 a.m. and 6.00 p.m. 

(5) A meal break of not more than one hour nor less than 
30 minutes shall be granted each day. 

(6) Where three shifts are worked over the 24 hours of 
each day a crib break of 20 minutes shall be allowed during 
the ordinary working hours and shall be taken at the 
employer's convenience. 

(7) An employee shall not be compelled to work less than 
three hours and not more than five hours continuously before 
taking a break for a meal. 

(8) Shifts in which the ordinary working hours are not 
continuous except as provided in subclauses (5) and (7) 
hereof shall be known as broken shifts. 

Such shifts shall be worked within a spread of 14 hours 
and shall finish not later than 10 p.m., provided that where 
the spread of hours exceeds 12 hours an employee shall 
receive a minimum payment of time and one-half for two 
hours in lieu of the penalty contained in subclause (2) of 
Clause 15.—Shift Work, of this award. 

(9) Daily rostered start and finish times may be altered 
by the employer provided the employees affected are given 
reasonable notice of such alteration. 

(10) The operation of this clause shall be monitored for 
a period of six months and shall be the subject of further 
discussion between the parties if required. 

10.—Overtime. 
(1) Except as hereinafter provided, for all work done 

outside the ordinary hours of duty or outside the daily 
rostered start and finish times payment shall be made at the 
rate of time and one-half for the first two hours and double 
time thereafter, except in the case of work done outside a 
spread of 14 hours on broken shifts when payment shall be 
made at the rate of double time. 

(2) Overtime on shift work shall be based on the rate 
payable for shift work. 

(3) Notwithstanding anything contained in this award— 
(a) The employer may require any employee to work 

reasonable overtime at overtime rates, and such 
employee shall work overtime in accordance with 
such requirements. 

(b) No union or employee or employees bound by this 
award shall in any way, whether directly or 
indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements of 
this subclause. 
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(4) In the calculation of overtime rates, each day's work 
shall stand alone. 

(5) The overtime rates prescribed in this clause shall not 
apply to an employee who works overtime— 

(a) because of a private arrangement between himself 
and another employee; or 

(b) to effect the periodical rotation of shifts. 
(6) (a) All time worked outside the ordinary hours of duty 

or outside the daily rostered start and finish times 
on Sundays or after 12 noon on Saturdays shall be 
paid for at the rate of double time. 

(b) All time worked on any day prescribed as a 
holiday under this award shall be paid for at the 
rate of double time and one-half. 

(7) When an employee is required for duty during any 
meal time whereby his meal time is postponed for more than 
half an hour he shall be paid at overtime rates until he gets 
his meal. 

(8) An employee who has left his employer's premises 
after completing his ordinary day's work shall if recalled to 
work overtime, be paid for a minimum of four hours at the 
appropriate rate. 

(9) When overtime work is necessary it shall wherever 
reasonably practicable, be so arranged that employees have 
at least ten consecutive hours off duty between the work of 
successive days. An employee (other than a casual em- 
ployee) who works so much overtime between the termina- 
tion of his ordinary work on one day and the commencement 
of his ordinary work on the next day that he has not at least 
ten consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

If on the instructions of his employer such an employee 
resumes or continues work without having had such ten 
consecutive hours off duty he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

The provisions of this subclause shall apply in the case 
of shift employees as if eight hours were substituted for ten 
hours when overtime is worked; 

(a) for the purpose of changing shift rosters; or 
(b) Where a shift employee does not report for duty 

and a day employee or shift employee is required 
to replace such shift employee. 

(c) Where a shift is worked by arrangement between 
the employees themselves. 

11.—Meal Money. 
(1) (a) Subject to the provisions of this clause an 

employee who is required to continue working 
after his usual ceasing time for more than two 
hours shall be supplied with a meal by his 
employer or be paid $5.40 for a meal. 

(b) For the purpose of paragraph (a) of this subclause 
the continuity of work shall not be deemed to have 
been interrupted by any meal break allowed. 

(2) Where the amount of overtime worked is at least four 
hours from the time the employee became entitled to a meal, 
the employer shall supply an additional meal or pay to the 
employee $4.70 for each such additional meal. 

(3) The provisions of subclauses (1) and (2) of this clause 
shall not apply— 

(a) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he will be required; or 

(b) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he can reasonably go home. 

(4) If an employee to whom paragraph (a) of subclause 
(3) of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself 

with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified 
he shall be paid for each meal provided and not required, 
the appropriate amount prescribed above. 

12.—Saturday and Sunday Rates. 
(1) (a) All work performed during the ordinary working 

hours on a Saturday shift shall be paid for at the 
rate of time and one-half. 

(b) All work performed during the ordinary working 
hours on a Sunday shift shall be paid for at the rate 
of double time. 

(2) For the purposes of subclause (1) hereof a Saturday 
or Sunday shift shall be deemed to be any shift which 
commences between midnight Friday and midnight Satur- 
day or midnight Saturday and midnight Sunday, respectively 
irrespective of the number of hours worked on such days. 

13.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of 12 months' continuous service 
with such employer. 

(2) An employee before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
time he would have worked had he not been on leave during 
the relevant period. 

(3) During a period of annual leave an employee shall 
receive a loading of 17-1/2% calculated on his ordinary rate 
of wage. Provided that where the employee would have 
received any additional rates for the work performed in 
ordinary hours, as prescribed by this award, had he not been 
on leave during the relevant period and such additional rates 
would have entitled him to a greater amount than the loading 
of 17-1/2%, then such additional rates shall be added to his 
ordinary rate of wage in lieu of the 17-1/2% loading. 
Provided further, that if the additional rates would have 
entitled him to a lesser amount than the loading of 17-1/2%, 
then such loading of 17-1/2% shall be added to his ordinary 
rate of wage in lieu of the additional rates. 

(4) Tie loading prescribed by subclause (3) of this clause 
shall not apply to proportionate leave on termination. 

(5) (a) An employee whose employment terminates after 
he has completed a 12 monthly qualifying period 
and who has not been allowed die leave prescribed 
under this clause in respect of that qualifying 
period shall be given payment as prescribed in 
subclause (2) and (3) of this clause in lieu of that 
leave or in lieu of so much of that leave as has not 
been allowed unless: 

(i) he has been justifiable dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period, an employee 
lawfully leaves his employment, or his employ- 
ment is terminated by the employer through no 
fault of the employee, the employee shall be paid 
2.923 hours' pay at the rate of wage prescribed by 
subclause (1) of this clause, divided by 38, in 
respect of each completed week of continuous 
service. 

(6) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(7) Any time in respect of which an employee is absent 
from work, except time for which he is entitled to claim sick 
pay or time spent on holidays, annual leave or long service 
leave as prescribed by this award, shall not count for the 
purpose of determining his right to annual leave. 
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(8) In special circumstances and by mutual consent of the 
employer, the employee and the union annual leave may be 
taken in not more than two periods. 

(9) The provisions of this clause do not apply to casual 
employees. 

(10) An employer may require an employee to take his/her 
annual leave within twelve months of such leave falling due. 

(11) An employer, following consultation with the 
employees concerned and the Union, may specify a period 
during which annual leave may not be taken to meet 
production requirements at the workplace concerned. 

14.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely— 
New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in the 
subclause. 

(b) When any of the days mentioned in paragraph (a) 
of this subclause falls on a Saturday or a Sunday 
the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tbesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) All work done on the holidays prescribed in subclause 
(l)(a) and subclause (3) hereof shall be paid for at the rate 
of time and one-half and an additional day on full pay shall 
be added to the amount of annual leave to which the 
employee is entitled under the provisions of this clause for 
each day or part of a day so worked. Provided that, if by 
agreement between the employer and the employee or as a 
result of the employee's own default, only part of a day is 
worked by the employee on any such day, an addition shall 
be made to such annual leave equivalent only to the time 
actually worked on such day. Provided further that at the 
option of the employer, the foregoing provision shall be 
deemed to have been complied with if all work performed 
on the holidays prescribed in subclause (l)(a) and subclause 
(3) hereof is paid for at the rate of double time and one-half. 

(3) Where an employee has additional leave granted 
pursuant to subclause (2) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

(4) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be a 
public half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

15.—Shift Work. 
(1) An employer may, if he so desires, work his 

establishment on shifts, but before doing so shall give notice 
of his intention to the union and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(2) (a) An employee employed on early morning or 
afternoon shift including broken shifts, shall be 
paid 15 per cent in addition to the ordinary rate. 

(b) An employee employed on night shift shall be 
paid 17-1/2 per cent in addition to the ordinary 
rate. 

(3) For the purpose of this award and except as provided 
elsewhere herein— 

"early morning shift" means any shift commencing 
before 7 a.m. 

"afternoon shift" means any shift where the ordinary 
hours finish at or before midnight. 

"night shift" means any shift where the ordinary hours 
finish after midnight and at or before 8 a.m. 

(4) The rate prescribed in this clause shall be paid in 
addition to and not cumulative upon the Saturday and 
Sunday rates prescribed in clause 12.—Saturday and Sunday 
Rates and the public holiday rates prescribed in clause 
14.—Public Holidays. 

16.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the provisions of this 
clause. 

(b) An employee who works an average of 38 
ordinary hours each week during a particular work 
cycle shall be entitled to pay during such absence 
calculated as follows: 

duration of absence appropriate weekly rate 
 X  
ordinary hours nor- 5 
mally worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty occasioned by subclause (1) of 
Clause 9.—Hours of this award. 

(c) Notwithstanding the provisions of paragraph (b) 
of this subclause an employer may adopt an 
alternative method of payment of sick entitle- 
ments where the employer and the majority of his 
employees so agree. 

(d) Entitlement to payment shall accrue at the rate of 
l/6th of a week for each completed month of 
service with the employer. 

(e) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the employee's services terminate, 
if before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) lb be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

Where practicable notification of absence due to sickness 
is to be given no later than two hours after the normal start 
time. In the case of shift employees, where practicable, the 
notification is to be given prior to the start of normal shift 
houre. 
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(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence 
or a hospital as a result of his personal ill health 
or injury for a period of seven consecutive days 
or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of clause 13.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in clause 13.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 64 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose injury or illness is the result of the 
employees' own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

17.—Contract of Service. 
(1) All employees shall be engaged either as weekly 

full-time, weekly part-time or casual employees. Provided 
that an employer may engage a new employee as a casual 
and may alter the engagement to a weekly one at any time 
up to the pay day immediately following the day of 

engagement. If an employer so alters the engagement he/she 
shall only be liable to pay the employee concerned the 
proportion of the weekly rate calculated on the basis of the 
time worked. 

(2) Except in the case of casual employees whose contract 
of service shall be by the hour the contract of service shall 
be weekly and may be terminated by a week's notice on 
either side given on any day. If an employer or an employee 
fails to give the required notice one week's wages shall be 
paid or forfeited. 

(3) The provisions of this clause do not affect the right 
of an employer to dismiss an employee without notice for 
misconduct in which case wages shall be paid up to the time 
of dismissal. 

(4) Except where otherwise agreed in writing between the 
employer and the Union an employer may engage an 
employee on a probationary period for not longer than one 
month during which time it will be possible for either the 
employee or employer to end the contract with one day's 
notice. 

(5) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training. 

18.—Mixed Functions. 
An employee engaged for more than two hours of a day 

or shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift. If employed for less than two hours of one day or shift 
he shall be paid the higher rate for the time so worked. 

19.—Right of Entry. 
(1) Accredited representatives of the union shall be 

permitted to interview the employees on the business 
premises of the employer during non-working times or meal 
breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Commission and which involves the 
inspection of employees or of machines in the process of 
production, such union representatives shall have right of 
entry into the factory at any time during which the 
employees or machines concerned are working. 

20.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

in which shall be entered weekly :— 
(a) the name of each employee to whom this award 

applies; 
(b) the nature of the work performed; 
(c) the hours worked each day; 
(d) the amount of wages and overtime (if any) 

received by the employee each week; 
(e) the ages of the junior employees. 

(2) The said record shall be signed by the employee if 
correct. 

(3) The said record shall be open to the inspection of an 
accredited representative of the union during ordinary 
working hours and he shall be allowed to take necessary 
extracts therefrom. 

21.—Payment of Wages. 
(1) Where an employee works an average of 38 ordinary 

hours each week during a particular work cycle, wages shall 
be paid weekly according to a weekly average of ordinary 
hours worked even though more or less than 38 ordinary 
hours may be worked in any particular week of the work 
cycle. 

(2) Effect of Absences on Wages 
(a) An employee who is absent from duty (other than 

on annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement leave) 
shall for each day he is so absent, lose average pay 
for that day calculated by dividing his average 
weekly wage rate by five. 
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(b) An employee who is so absent from duty for part 
of a day shall lose average pay for each hour he 
is absent by dividing his average daily pay rate by 
eight. 

(3) Wages shall be paid in the time of the employer 
provided that an employee who, by virtue of the arrange- 
ment of his ordinary working hours is to take a Day Off duty 
on a day which coincides with pay day, such employee shall 
be paid no later than the working day immediately following 
pay day. 

(4) Payment of wages may at the option of the employer 
be weekly into an employee's bank account. 

(5) Commencement and Termination of Employment 
(a) An employee who lawfully leaves his employ- 

ment or is dismissed for reasons other than 
misconduct shall be paid all moneys due to him 
at the termination of his service with the em- 
ployer. 

(b) An employee who commences employment dur- 
ing a work cycle shall either— 

(i) receive payment for any day off duty 
occasioned by subclause (1) of Clause 9.— 
Hours only for the hours accrued toward that 
Day Off during the work cycle; 

(ii) be paid for the hours actually worked in that 
work cycle and not be granted a Day Off with 
pay. 

(c) An employee who has not taken the Day Off due 
to him during the work cycle in which employ- 
ment is tenninated, the wages due to that 
employee shall include a total of hours accrued 
toward that Day Off during that work cycle for 
which payment has not already been made. 

(d) Where the employee has taken a Day Off during 
the work cycle in which employment is termi- 
nated, the wages due to that employee shall be 
reduced by the total of hours for which payment 
has already been made but which have not accrued 
toward that Day Off during the work cycle. 

(6) Payment for Day Off 
(a) An employee who is absent from duty other than 

on a public holiday or day in lieu thereof, paid sick 
leave, bereavement leave shall have his payment 
for any Day Off duty occasioned by subclause (1) 
of Clause 9.—Hours of this award reduced 
proportionately. 

(b) An employee who is absent from duty on leave 
other than that referred to in paragraph (a) for less 
than three days in any work cycle shall not have 
payment reduced for any such off duty. 

(7) Effect of Annual Leave on Day Off 
An employee shall not accrue an entitlement to payment 

for any Day Off while that employee is on annual leave. 
(8) Effect of Long Service Leave on Day Off 

(a) An employee shall not accrue any entitlement to 
payment for any Day Off while that employee is 
on long service leave. 

(b) An employee proceeding on long service leave 
shall be paid the total of hours accrued toward the 
Day Off during that work cycle for which payment 
has not already been made. 

22.—Protective Clothing. 
(1) If an employee is required to wear rubber boots, 

waterproof apron, overall, or a uniform, the employer shall 
provide same free for use by the employee. Such rubber 
boots, waterproof apron, overall or uniform shall remain the 
property of the employer and shall be returned when 
required in good order and condition, fair wear and tear 
excepted. 

(2) Should any dispute arise under subclause (1) of this 
clause, the matter shall be determined by the Board of 
Reference. 

23.—Under-rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be entitled 
to work for or be employed at the proposed lesser rate. 

24.—Breakdowns. 
(1) The employer is entitled to deduct payment for any 

day upon which an employee (including an apprentice) 
cannot be usefully employed because of a strike by any of 
the unions party to this award, or by any other association 
or union. 

(2) The provisions of subclause (1) of this clause also 
applies where the employee cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if, and to the extent that, the 
employer and the union or unions concerned so agree or, in 
the event of disagreement, the Board of Reference so 
determines. 

(3) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under subclause (2) of 
this clause shall have regard for the duration of the stoppage 
and the endeavours made by the employer to repair the 
breakdown. 

25.—Junior Employee's Certificate. 
Upon being engaged a junior employee shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

26.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay or on 
a public holiday. 

27.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 64 

of the Western Australian Industrial Gazette at pages 1-4 
except for Clause 3, shall be applied to employees employed 
under the terms of this award. The following shall be 
substituted for Clause 3.—Period of Leave and worked in 
accordance with Appendix "A" to this award. 

3.—Period of Leave; 
(1) The leave to which an employee shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause: 
Where an employee has completed at least ten years' 

service the amount of leave shall be— 
(a) in respect of ten years' service so completed 13 

weeks' leave; 
(b) in respect of each ten years' service so completed 

after such ten years—13 weeks' leave; 
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(c) on the termination of the employee's employ- 
ment— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
in respect of the number of year's service with the 
employer completed since he last became entitled 
to an amount of long service leave a proportionate 
amount on the basis of 13 weeks for ten years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least seven 
years' service but less than ten years' service since its 
commencement and his employment is terminated: 

(a) by his death; or 
(b) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of service bears to 
ten years. 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the employee shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) An employee whose service with an employer 
commenced before July 1, 1981, and whose service would 
entitle him to long service leave under this clause shall be 
entitled to leave calculated on the following basis: 

(a) for each completed year of service commencing 
before October 1, 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service in the period 
commencing on or after October 1, 1964 and 
concluding June 30, 1981, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(c) for each completed year of service commencing 
on or after July 1, 1981, an amount of leave 
calculated on the basis of 13 weeks' leave for ten 
years' service. 

Provided that such employee shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) An employee to whom paragraphs (2)(c) and (3) of 
this subclause apply whose service with an employer 
commenced before July 1, 1981, shall be entitled to an 
amount of long service leave calculated on the following 
basis: 

(a) for each completed year of service commencing 
before October 1, 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service in the period 
commencing on or after October 1, 1964 and 
concluding June 30, 1981, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(c) for each completed year of service commencing 
on or after July 1, 1981 an amount of leave 
calculated on the basis of 13 weeks' leave for ten 
years' service. 

28.—Vehicle Allowance. 
(1) Where an employee is required during his/her normal 

working hours, by his/her employer, to work outside his/her 
usual place of employment, the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of 
his/her duties he/she shall be paid an allowance 

not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything con- 
tained in this subclause the employer and the 
employee may make any other arrangements as to 
car allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of employee's own vehicle on 
employer's business: 

Schedule 1—Motor Vehicle Allowance 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Year on Official Rate 
Business c/km 
Rate per kilometre 17.1 
Motor cars with rotary engines are to be included in the 
1600-2600cc category. 

29.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as expressed 
hereunder as a base and supplementary payment—: 

Supple- 
Base mentary Total 
Rate Payment Rate 

$ $ $ 
(a) Dairy Production 

Worker—Grade I 
A new employee with 
less than three months 
of employment in the 
industry who performs 
routine duties under su- 
pervision 284.70 40.70 325.40 

(b) Dairy Production 
Worker—Grade II 
Shall mean an em- 
ployee classified as 
such engaged on work 
in connection with or 
incidental to the pro- 
duction and distribu- 
tion operations of the 
employer and who is 
able to perform duties 
under supervision be- 
yond the skills of a 
Grade I employee and 
who, may be required 
to regularly carry out a 
range of the specific 
duties listed hereunder 
for which they have 
been suitably trained— 
Special Duties—Grade 
II 

(i) Recrater/Decrater 
(ii) Cool Room Hand 

(iii) Wheeler 
(iv) Yard Person 
(v) Auto Cutting 

(Cheese Section 
(vi) Spotter 

(vii) Hand Packer 
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Base Supple- Total 
Rate mentary Rate 

Payment 

Base Supple- Total 
Rate mentary Rate 

Payment 

(viii) Machine Feeder 
(ix) Hand Conveyor 

Loader 
(x) Box Maker 

(xi) Powdered Milk 
Bagger 

(xii) Cleaner (General) 314.00 

(c) Dairy Production 
Worker—Grade III 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties with routine super- 
vision, beyond the 
skills of a Grade II 
employee and who, 
may, be required to 
regularly carry out a 
range of the specific 
duties listed hereunder 
for which they have 
been suitably trained— 

Special Duties—Grade 
III 

(i) Mobile Electric 
Milk Crate Lifter 

(ii) Cheese Room 
Hand (Machine 
Operator) 

(iii) Mill Attendant 
(Casein/Cheese 
Manuf. Plants) 

(iv) Separator Opera- 
tor 

(v) Freezer Room 
Hand 

(vi) Laboratory Assis- 
tant 

(vii) Bulk Bag Opera- 
tor (Milk Section) 

(viii) Separator Opera- 
tor (Cheese) 

(ix) Pickers 
(x) Despatch Hands 

(xi) Cleaning/Ma- 
chine Operator 

(xii) Milk Receiver 
and Sampler 321.20 

358.80 

321.20 45.90 367.10 

(d) Dairy Production 
Worker—Grade IV 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to carry out 
duties beyond the skills 
of a Grade III em- 
ployee and who, may 
be required to regularly 
carry out a range of the 
specific duties listed 

hereunder for which 
they have been suitably 
trained— 
Special Duties—Grade 
IV 

(i) Pasteuriser 
(HTST) 

(ii) Separator and/or 
Mix Maker 

(iii) Machine Operator 
(Cup) 

(iv) Tester and Grader 
(v) Cream Grader 

(Single) 
(vi) Cream Tester 

(Single) 
(vii) Assist Cheese- 

maker 
(viii) Pasteuriser Opera- 

tor (Cheese) 
(ix) Butter Cutter (in 

charge of ma- 
chine) 

(x) Vacreator Opera- 
tor 

(xi) Tfester and Grader 
(Casein—Certifi- 
cated) 

(xii) Casein Maker 
(xiii) Continuous Evap- 

orator (Dryer Op- 
erator) 

(xiv) Machine Operator 
(Single) 

(xv) Blow Moulder 
Operator 

(xvi) Reverse Osmosis 
and/or Ultra Fil- 
tration Operator 

(xvii) Blender/Mix 
Maker 

(xviii) Butter Maker 
(xix) Despatch (Multi- 

ple Function) 
(xx) Boiler Attendant 328.60 

(e) Dairy Production 
Worker—Grade V 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties beyond the skills of 
a Grade IV employee 
and who, may be re- 
quired to regularly 
carry out a range of the 
specific duties listed 
hereunder for which 
they have been suitably 
trained— 
Special Duties—Grade 
V 

(i) Technical Assis- 
tant (Unqualified) 

(ii) Butter Maker with 
Certificate 

(iii) Machine Operator 
(Multiple) 



Base Supple- Total 
Rate mentary Rate 

Payment 
$ $ $ 

(iv) Auto Form—Fill 
Aspectic Machine 

(v) Blow Moulder 
Operator (Ad- 
vanced) 

(vi) Stores (Ad- 
vanced) 

(vii) Process Control- 343.20 49.00 392.20 
ler (UHT, Ultra 
Clean, Pasteur- 
iser) 

(f) Dairy Production 
Worker—Grade VI 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties, beyond the skills 
of a Grade V em- 
ployee, and who, may 
be required to regularly 
carry out at least one of 
the specific duties 
listed hereunder for 
which they have been 
suitably trained— 
Special Duties—Grade 
VI 

(i) Technical Assis- 
tant (Qualified) 

(ii) Cheese Maker 
(Qualified—up to 
2 varieties) 

(iii) Process Control- 350.40 50.10 400.50 
ler (Advanced) 
Automated Batch- 
making and Com- 
puterised Plant 

(g) Dairy Production 
Worker—Grade VII 
Shall mean an em- 
ployee who is classi- 
fied as such who is 
engaged on work in 
connection with or in- 
cidental to the produc- 
tion and distribution 
operations of the em- 
ployer and who is able 
to perform duties be- 
yond the skills required 
of a Dairy Production 
Worker—Grade VI 
and who, may be re- 
quired to regularly 
carry out at least one of 
the specific duties 
listed hereunder for 
which they have been 
suitably trained— 
Special Duties—Grade 
VII 

(i) Laboratory Tech- 
nician 

(ii) Cheese Maker 365.20 52.00 417.20 
(Advanced— 
more than 2 varie- 
ties) 

400.50 

(2) Junior Employees: Junior employees shall receive the 
prescribed percentage of the adult rate for the class of work 
on which they are engaged. 

% 
Under 17 years of age 70 
17 to 18 years of age 80 
18 to 19 years of age 90 
At 19 years of age Adult 

Rates 

(3) The ordinary rate per hour shall be calculated by 
dividing the appropriate weekly rate by 38. 

(4) The parties agree that the above wage rates include 
a first stage structure efficiency increase of $15.00 per week 
to all employees with any amount in excess of that 
determined by the Western Australian Industrial Relations 
Commission to be appropriate being absorbed in the second 
structural efficiency increase. The total structural efficiency 
increase will be that determined by the Commission in the 
State Wage Case Decision of 8 September 1989 (Applica- 
tion No. 1940 of 1989) namely— 

(a) basic skills/trainee level $20.00 
(b) semi skilled $25.00 
(c) tradesperson or equivalent $30.00 

(5) Structural Efficiency 
(a) Arising out of the decision of the State Wage Case 

on 8 September 1989 and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustment in Application No. 1707 of 
1989, employees are to perform a wider range of 
duties including work which is incidental or 
peripheral to their main tasks or functions. 

(b) The parties to this Award are committed to 
implementing a new wage and classification 
structure. In making this commitment the par- 
ties— 

(i) accept in principle that the descriptions of job 
functions within a new structure will be 
broadly based and generic in nature; 

(ii) state that wage increases arising from broad- 
banding and adjustment of minimum rates 
are subject to absorption into existing over 
award payments; 

(iii) undertake that upon variation of the award to 
implement a new wage and classification 
structure, employees may undertake training 
for a wider range of duties and/or access to 
higher levels in accordance with the defini- 
tions and training standards laid down in the 
Award variation relating to a new classifica- 
tion structure; 

(iv) will co-operate in the transition from the 
existing classification structure to the pro- 
posed new structure to ensure that the 
transition takes place in an orderly manner 
without creating false expectations or dispu- 
tation. 

(c) In the event that there is a claim for reclassifica- 
tion by an existing employee to a higher level 
under any new structure on the ground that the 
employee possesses equivalent skill and knowl- 
edge gained through on-the-job experience or on 
any other ground, the following principles 
apply— 

(i) the parties agree that the existing award 
disputes avoidance procedure shall be fol- 
lowed; 

(ii) agreed competency standards shall be estab- 
lished by the parties in conjunction with 
TAPE and SESDA (when operative) for all 
levels in any new classification structure 
before any claims for reclassification are 
processed; 

(iii) an agreed authority (such as TAPE or 
SESDA) or agreed accreditation authority 
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(when operative) shall test the validity of an 
employee's claim for reclassification; 

(iv) reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(6) The grade structure to be introduced on a trial basis 
without prejudice to the position of the parties to the award. 
The parties agree to review the operation of the grade 
structure at the end of the six months trial period with the 
aim of rectifying any problems which may have arisen with 
the grade structure. 

This review shall include a consideration of the basis 
upon which award rates are to be incorporated into the award 
in the form of base rates and supplementary payments as 
required by the State Wage Principles. This consideration 
will take into account relevant outcomes of the "paid rates 
review" conducted by the Australian Industrial Relations 
Commission. 

(7) Tfcrm 
The provisions of this clause will apply for a term of 24 

months from the first pay period commencing on or after 14 
August 1990 during which time the parties will report back 
to the Commission on the following matters— 

(a) The review referred to in subclause (6) of this 
clause. 

(b) The conversion of the rates of pay contained in 
subclause (1) of this clause. 

(c) The final form of the Definitions contained in 
subclause (1) of this clause. 

(d) Training 
(e) The progress of matters to be addressed under 

Clause 2B.—Award Modernisation of this award. 

30.—Definitions. 
"Cheese Room Hand" shall mean a person who 

participates in the cutting, packing and storing of cheese 
who is not a Cheesemaker or Assistant Cheesemaker. 

"Laboratory Attendant" shall mean an employee who 
under general supervision assists in a laboratory or test room 
and whose duties may include sampling, testing, recording, 
bottle washing and the care of materials used in a laboratory 
or test room. 

"Laboratory Technical Assistant—Unqualified" shall 
mean an employee engaged in, and responsible for, 
technical activities including chemical and biological 
analyses at a level included in Level I duties as defined 
without direct supervision and control. 

In addition, the employee shall satisfy the following 
conditions: 

To be classisfied as a Laboratory Technical Assistant, the 
employee shall: 

(1) have attained a grade of 6 or better in the Tertiary 
Admissions Examination in at least mathematics, 
chemistry, and, if appropriate, a biological science 
subject, and 

(2) hold W.A. Milk and Cream Testers and Graders 
Certificates or a recognised equivalent. 

Notwithstanding the foregoing, an employee who does 
not satisfy the conditions of (1) and/or (2) above, and who 
is required by the employer to undertake the aforementioned 
duties without supervision shall be classified by the 
employer as a Laboratory Tfechnical Assistant, after having 
carried out the duties required for a continuous period of six 
months which time shall be probationary and not count as 
experience. 

"Laboratory Technical Assistant—Qualified" shall 
mean a Laboratory Technical Assistant—Unqualified, who 
holds the certificate in laboratory practices or a recognised 
equivalent. 
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"Laboratory Technician" shall mean an adult employee 
engaged in and responsible for technical activities involving 
the exercise of knowledge, judgment and skill in performing 
duties at a level included in Level II duties as defined, 
without supervision. 

In addition, the employee shall satisfy the following 
conditions: 

To be classified as a Laboratory Technician, the employee 
shall: 

(1) hold W.A. Milk and Cream Testers and Graders 
Certificate and 

(2) hold a Diploma in Dairy or Food Technology, or 
a Diploma in Laboratory Techniques, or a 
recognised equivalent or superior qualification 
appropriate to the work, and 

(3) have had at least two years' experience as a 
Laboratory Tfechnical Assistant or other industry 
experience deemed by the employer as equivalent 
and sufficient to enable the required duties to be 
undertaken. 

Notwithstanding the foregoing, an employee who does 
not satisfy the conditions of (1), (2) or (3) above, and who 
is required by the employer to undertake the aforementioned 
duties without supervision, may be classified by the 
employer as a Laboratory Technician, after having carried 
out those duties for a continuous period of six months. 

Laboratory Duties: 
Level I Duties: 

1. Sampling and collecting of raw and manufactured 
product. 

2. Temperature monitoring and thermometer check- 
ing—incubators, refrigerators, coolrooms, vats, 
heat exchangers, recorders, etc. 

3. Checking under and over fills. 
4. Cleansing of laboratory equipment and facilities. 
5. Testing solution strengths, e.g., cleaning solution, 

chain lubricants, etc. 
6. Simple water analysis—boiler water, brine, cool- 

ing towers, mains and bore water. 
7. Simple organoleptic testing of raw materials and 

finished products. 
8. Ph and acidity testing of all products. 
9. Butterfat analysis—Babcock, Milko-Tester and 

Milko-Scan. 
10. Total solids analysis—hydrometric, gravimetric 

and Milko-Scan. 
11. Phosphatase, resazurin and methylene blue test- 

ing. 
12. Freezing point depression. 
13. Homogenisation index. 
14. Sugar content—"Brix Refractometer. 
15. Viscosity testing. 
16. Routine calibration of equipment. 
17. Media and reagent preparation. 
18. Sterilizing equipment and materials. 
19. Biological testing: standard plate count, presump- 

tive coliform test, presumptive E-coli test, yeast 
and mould plate count, plant swabs. 

20. Carry out other duties of equivalent technical 
sophistication as required. 

21. Assist with research and development work under 
supervision. 

Level II Duties: 
1. Performance and interpretation of all Level I 

analyses. 
2. Non-routine and routine analysis requiring a 

higher level of technical ability than Level I 
duties. 

3. Initiate action in response to routine testing in 
Level I duties. 

4. Calibration of equipment. 



5. Maintenance of stock levels of consumables. 
6. Culture preparation. 
7. Assist with research and development work where 

required. 
8. Carry out other duties of equivalent technical 

ability as required. 

31.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 
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(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Workers 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to employ a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

32.—Part-Time Employees. 
(1) An employee may be employed on a part time basis 

following notification by the employer to the duly appointed 
Shop Steward of the Union at the establishment concerned. 

(2) A part-time employee shall mean an employee who 
regularly works a lesser number of hours than 38. 

(3) A part-time employee shall be paid at the rate of 
l/38th of the ordinary rate of wage prescribed by this award 
for the class of work performed for each hour worked each 
week during the hours prescribed by Clause 9.—Hours of 
this award. 

(4) An employee employed under the provisions of this 
clause, shall receive payment for wages, for annual leave, 
for public holidays and for sick leave on a pro-rata basis in 
the same proportion as the number of hours regularly 
worked each week bear to 38. 

33.—Settlement of Disputes Procedure. 
Subject to the Industrial Arbitration Act 1979-1982, any 

dispute or claim shall be dealt with in the following manner 
(1) In the first instance all the facts of the dispute matter 

or grievance will be discussed without delay between the 
employee/s concerned and the appropriate Supervisor/s. The 
appropriate Shop Steward/s to be present if requested by the 
employee/s. 

(2) If not settled, the matter shall be discussed between 
an accredited Union Representative and the delegated 
Officer of the Company. 

(3) If agreement has not then been reached, the matter 
shall be discussed between a Management Representative 
of the Company and an appropriate Official of the Union. 

(4) If the matter is still not settled, it shall be submitted 
to the W.A. Industrial Commission for decision which shall, 
subject to any appeal in accordance with the Act, be final. 

(5) Until the matter is determined, work shall continue in 
accordance with the pre-dispute conditions. No party shall 
be prejudiced as to the final settlement by the continuance 
of work in accordance with this subclause. 

(6) The parties will co-operate to ensure that these 
procedures are carried out expeditiously. 

(7) In the event of a work stoppage, such employees as 
are necessary shall, where appropriate, complete production 
in process to avoid spoilage and clean the plant according 
to hygiene requirements before stopping work. 

In the event of a stoppage of work, employees will be 
available to ensure that hospitals and institutions have 
available a milk supply. 

34.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 
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(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 
complies with the Australian Government's Opera- 
tional Standards for Occupational Superannuation. 
"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time 
earnings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 

(a) was contributing to a Superannuation Fund, in 
accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on or after the 1st day of July, 1989. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

Appendix A 
Long Service Leave is calculated on completed years of 

service at the anniversary date of commencement of service. 
Quantum (a) After October 1, 1964 and before June 

30 1981 = 13 weeks' leave after 15 
completed years service = 0.866 weeks' 
leave for every completed year of 
service. 

(b) From and including July 1 1981 = 13 
weeks' leave after 10 completed years 
of service = 1.3 weeks' leave for every 
completed year of service. 

(a) Completed Years of Serv- (b) Completed Years Years of Total Years of Number 
ice (commencing after 1 Oc- Serve (commencing on or Service before of 
tober 1964 and before 1 July after 1 July 1981) first Leave Weeks' 

1981) Due Leave 
1 year @ 0.866 wks = 0.87 10 years @ 1.3 wks = 13.00 II years 13.87 
wks. wks. 
2 years @ 0.866 wks =1.73 9 years @ 1.3 wks =11.7 11 years 13.43 
wks. wks. 
3 years @ 0.866 wks = 2.60 8 years @ 1.3 wks = 10.4 11 years 13.00 
wks. wks. 
4 years @ 0.866 wks = 3.47 8 years @ 1.3 wks = 10.4 12 years 13.87 
wks. wks. 
5 years @ 0.866 wks » 4.33 7 years @ 1.3 wks = 9.1 wks i? ware na** 
wks. 
6 years <§> 0.866 wks = 5.20 6 years @ 1.3 wks = 7.8 wks 
wks. 
7 years @ 0.866 wks = 6.07 6 years @ 1.3 wks = 7.8 wks 
wks. 
8 years @ 0.866 wks = 6.93 5 years @ 1.3 wks = 6.5 wks 
wks. 
9 years @ 0.866 wks * 7.80 4 years @ 1.3 wks » 5.2 wks 
wks. 
10 years @ 0.866 wks = 8.67 4 years @ 1.3 wks = 5.2 wks 
wks. 
11 years @ 0.866 wks = 9.53 3 years @ 1.3 wks = 3.9 wks 
wks. 
12 years (a) 0.866 wks = 10.40 2years@ 1.3 wks = 2.6 wks 
wks. 
13 years @ 0.866 wks = 11.27 2 years @ 1.3 wks = 2.6 wks 
wks. 
14 years® 0.866 wks = 12.13 1 year @ 1.3 wks = 1.3 wks 
wks. 

Schedule of Respondents. 
Brownes Dairy Pty. Ltd. 
299 Charles Street, 
NORTH PERTH. W.A. 6006 

Masters Dairy Ltd., 
86 Radium Street, 
BENTLEY. W.A. 6102 

Dated at Perth this 30th day of July, 1982. 

12 years 13.00 
13 years 13.87 
13 years 13.43 
13 years 13.00 
14 years 13.87 
14 years 13.43 
14 years 13.00 
15 years 13.87 
15 vears 13.43 



HOSPITAL EMPLOYEES' (HOMES OF PEACE) 
CONSOLIDATED AWARD 1981. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of February 1993. 
J. CARRIGG, 

Registrar. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981 

Award No. 26 of 1960. 

This Award shall be known as the "Hospital Employees' 
(Homes of Peace) Consolidated Award 1981. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Term 
4. Area 
5. Definitions 
6. Hours 
7. Spread of Shifts 
8. Rosters 
9. Overtime 

10. Record 
11. Holidays 
12. Public Holidays 
13. Sick Leave 
14. Maternity Leave 
15. Uniforms 
16. Contract of Service 
17. Accommodation 
18. Payment of Wages 
19. Casual Employees 
20. Part-time Employees 
21. Deductions and Allowances 
22. General Clauses 
23. Under-Rate Workers 
24. Shift Work 
25. Temporary Employees 
26. Weekend Penalty Rates 
27. Long Service Leave 
28. Wages 
29. Fares and Motor Vehicle Allowances 
30. Bereavement Leave 
31. Calculation of Penalties 
32. Representative Interviewing Employees 
33. Effect of 38 Hour Week 
34. Payroll Deduction of Union Dues 
35. Dispute Settlement Procedures 
36. Introduction to Change 
37. Structural Efficiency Implementation Tasks 

3.—Term. 
The term of this award shall be for a period of three years 

as from the beginning of the first pay period commencing 
after the date hereof. (The date of this award is the 31st day 
of January 1961). 

4.—Area. 

This award shall be limited to the area occupied by the 
Homes of Peace (Incorporated). 

5.—Definitions. 
(1) "Orderly" shall mean any employee not covered by 

any other award employed in and/or around a hospital or 
other institution who is not otherwise classified in this 
award. 

(2) "Accrued Day(s) Off" means the paid days off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 6.—Hours of this 
award. 

6.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 
than 10 hours per shift, worked over any one of the fol lowing 
cycles. Provided that laundry workers shall work such hours 
in five days of eight hours each, Monday to Friday inclusive. 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 
Provided that an employee who, at the completion 
of a 20 day work cycle, has not accrued sufficient 
hours to enable him/her to take a full paid shift off 
duty, shall continue past the 20 day work cycle 
until sufficient hours have accrued to enable 
him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 
For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 
As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 
Notwithstanding the provisions of paragraph (c): 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken from 
the commencement of the employee's normal 
rostered shift or up to the conclusion of the 
employee's normal rostered shift. 

(2) In addition to subclause (1) of this clause, by 
agreement between the employer and the Union a work 
cycle of 38 hours per week or 76 hours per fortnight or any 
other method agreed may be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 
Provided that where the majority of employees 
affected by the proposed change agree the Union 
will not unreasonably withhold its agreement. 
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(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(5) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
lieu of Accrued Days Off under the following conditions. 

(a) Where the employee works no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(6) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(7) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 1-4, the Accrued Day(s) Off standing to the credit of 
the employee at the date of transmission from service with 
the transmittor shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(8) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Relations Commission. 

7.—Spread of Shifts. 
No more than three breaks shall be allowed in any one 

shift, including meal breaks and the spread of the shift shall 
not exceed eleven hours. 

"Spread of the shift'' shall mean the period of time which 
elapses from the time when a worker signs on duty for the 
day and the time he signs off duty on that day or the day 
immediately following. 

8.—Rosters. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the workers concerned, setting out 
the time each worker starts and finishes each shift and also 
each break in the shift together with the days each worker 
is booked off duty. 

(2) When a worker is rostered off duty for any meal it 
shall not be for a lesser period than thirty minutes for each 
meal. 

(3) The roster shall be posted not less than 48 hours 
preceding the day on which the roster commences. Rosters 
may be altered by 48 hours notice, but this shall not prevent 
a part-time employee working additional shifts in accor- 
dance with subclause (4) of Clause 20.—Part-time Employ- 
ees. 

(4) A roster for Accrued Day(s) Off may allow an 
employee to take Accrued Day(s) Off before they become 
due. 

9.—Overtime. 
(1) All time worked in any day in excess of the time for 

which the worker is rostered shall be regarded as overtime 
and paid for at the rate of time and one-half for the first two 
hours and double time thereafter, provided that if the 
overtime is occasioned through the failure of another worker 
to report for duty, equivalent time off duty may be granted 
in lieu of paying overtime. 

(2) Workers required to work on any day on which they 
are rostered off duty shall be paid at the rate of double time 
for all time worked. 

(3) Notwithstanding anything contained herein:— 
(a) an employer may require any worker to work 

reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirement; 

(b) no organisation, party to this award or worker or 
workers covered by this award shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(4) A worker who is recalled to work shall be paid for a 
minimum of three hours at overtime rates and for all 
reasonable expenses incurred in returning to work. 

(5) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $5.40 as meal money. 

This subclause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

10.—Record. 
(1) Each employer bound by this award shall maintain a 

record containing the following information:— 
(a) The name and address given by each employee 

subject to this award. 
(b) The date of birth of the employee if paid as a 

junior employee. 
(c) The date on which each employee commenced 

employment with that employer. 
(d) The classification and "year of employment" of 

the employee and whether the employee is 
employed full time, part time or casual. 

(e) The commencing and finishing time of work each 
day, together with any periods between those 
times when the employee was not required to 
work. 

(f) The total number of ordinary hours and the total 
number of overtime hours worked each day. 

(g) The wages and any allowances paid to each 
employee each pay period and any deductions 
made therefrom. 

(2) (a) The record shall be kept at one establishment and 
in date order so that the inspections referred to in 
subclause (3) of this clause may be made with 
respect to any period in the 12 months preceding 
the date of inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part 
of the record to another person, provided that the 
provisions of this paragraph shall not relieve the 
employer of the obligations contained elsewhere 
in this clause. 

(3) (a) Subject to this clause, the record shall be available 
for inspection by any officer of the union or other 
authorised representative of the union between the 
hours of 9.00 a.m. and 5.00 p.m. Monday to 
Friday inclusive, at such time and date as 
requested by the Union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted 
reasonable time to inspect the record and, if 
required, take an extract or copy of any of the 
information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee 
either at the time of payment of wages or at such 
other time as may be mutually convenient. The 
employer shall not unreasonably withhold the 
record from inspection by the employee. 

(4) (a) If, for any reason, the record is not available for 
inspection at the time and date requested, the 
Union and the employer or his agent may fix a 



mutually convenient time for the inspection to 
take place. 

(b) If a mutually convenient time cannot be fixed, the 
Union may advise the employer in writing that it 
requires to inspect the record in accordance with 
the provisions of this award and shall specify the 
period contained in the record which it requires to 
inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at 

a place more than 35 kilometres from the 
G.P.O. Perth shall send a copy of that part of 
the record specified to the office of the 
Union, and, 

(ii) employers who normally keep the record at 
a place less than 35 kilometres from the 
G.P.O. Perth shall make the record available 
to the Union at a time specified by the Union. 

(d) In the event of a demand made by the Union which 
the employer considers unreasonable, the em- 
ployer may apply to the Western Australian 
Industrial Relations Commission for direction. An 
application to the Western Australian Industrial 
Relations Commission made by an employer for 
direction will, subject to that direction, stay the 
requirements contained elsewhere in this sub- 
clause. • 

(5) In addition to the foregoing, the employer shall 
maintain for the duration of the employees employment, a 
record in respect of each employee showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that the 
business is sold or transmitted. 

11.—Holidays. 
(1) (a) Except as hereinafter provided a period of six 

consecutive weeks' leave shall be allowed to a 
worker by his employer after each period of 12 
months' continuous employment with such em- 
ployer. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employee employed regularly 
in a non-client related position including gardener, 
machinist, maintenance employee and storesper- 
son who is not required to be available to work on 
any public holiday named in clause 12.—Public 
Holidays of this award, shall be provided a period 
of four consecutive weeks' leave after each period 
of 12 months continuous employment with such 
employer. 
Provided that such an employee shall be paid in 
accordance with subclause (3) of clause 12.— 
Public Holidays of this award for all public 
holidays. 

(c) Where pursuant to paragraph' (3) of subclause 
2.—Long Service of the long service provisions 
published in Volume 64 of the Western Australian 
Industrial Gazette at pages 1-4 the period of 
continous service which a worker has had with the 
transmittor (including any such service with any 
prior transmittor) is deemed to be service of the 
worker with the transmittee then that period of 
continuous service shall be deemed to be service 
with the transmittee for the purposes of this 
subclause. 

(2) Prior to commencing leave each worker shall be paid 
for that period of leave as follows: 

(a) Where an employee has worked less than the full 
time hours per week specified in Clause 7.— 
Hours of this award over the accrual period for 
which annual leave is being taken the hours for 

which payment is made shall be calculated on an 
average of the number of hours worked per week 
during the accrual period. 

(b) At the wage the employee would have received 
had she/he not proceeded on leave. In the case of 
rostered employees that wage shall include the 
shift work and the weekend penalties that em- 
ployee would have received had she not proceeded 
on leave. 
Where it is not possible to calculate the shift and 
weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking the leave; or 

(c) At the rate of wage shown in Clause 28.—Wages 
of this award for her/his class of work and in 
addition be paid a loading of 17.5% of that wage 
for 2/3rds of any leave due in each year and for 
the remaining l/3rd of the leave due in each year 
be paid according to paragraph (b) of this 
subclause, whichever is the greater. 

(d) Provided that the 17.5% loading prescribed by this 
subclause shall not be paid on proportionate 
annual leave on termination. 

(3) (a) Except as provided in paragraph (b) of this 
subclause if after one month's continuous employ- 
ment a worker lawfully terminates his employ- 
ment, or his employment is terminated by the 
employer through no fault of the worker, the 
worker shall be paid 4.62 hours' pay at the rate 
prescribed by subclause (2) of this clause in 
respect of each complete week of continuous 
service for which annual leave has not already 
been taken. 

(b) A worker who is dismissed for a misconduct 
which occurred after the completion of a twelve 
month qualifying period but before he has taken 
leave in respect of that qualifying period shall be 
given payment in lieu of that leave. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one 
portion: 

(i) Where the 12 accrued days off are taken in 
conjunction with annual leave by the em- 
ployer once per annum provided that no 
portion is less than two weeks. 

(ii) By agreement between the employer and the 
employee. 

(b) Any dispute arising out of this clause in relation 
to splitting or not splitting an employee's annual 
leave entitlement, if not resolved by agreement 
between the employer, the employee and the 
Union, shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(5) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim sick leave or the first calendar month of any absence 
on workers' compensation or time spent on annual leave, 
long service leave as prescribed by this award shall not count 
for the purpose of determining annual leave entitlements. 

(6) Before going on annual leave each worker shall be 
given at least two weeks' notice of the date such leave is to 
commence. 

(7) The provisions of this clause shall not apply to casual 
workers. 

(8) Shift workers (ie. workers who rotate afternoon and/or 
night shift with day shift as defined in Clause 24.—Shift 
Work of this award) shall be granted an additional week's 
leave. Provided that for workers whose shifts are not subject 
to regular rotation, one working day's additional leave (with 
a maximum of five working days) for each 35 shifts actually 
worked on afternoon and/or night shift shall be granted. 
Provided further that workers who have completed 155 
shifts on afternoon and/or night shall be granted the 
additional week. 



(9) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of 12 
months continuous service as prescribed by 
subclause (1) of this clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accor- 
dance with this subclause and if the period of 
leave so taken exceeds that which would become 
due pursuant to subclause (3) of this clause the 
employee shall be liable to pay the amount 
representing the difference between the amount 
received by him for the period of leave taken in 
accordance with this subclause and the amount 
which would have accrued in accordance with 
subclause (3) of this clause. The employer may 
deduct this amount from moneys due to the 
employee by reason of the other provisions of this 
award at the time of termination. 

(10)(a) Shift employees (ie. employees who rotate after- 
noon and/or night shift with day shift as defined 
in Clause 24.—Shift Work of this award) shall be 
granted an additional week's leave. Provided that 
for workers whose shifts are not subject to regular 
rotation, one working day's additional leave (with 
a maximum of five working days) for each 35 
shifts actually worked on afternoon and/or night 
shift shall be granted. Provided further fiat 
workers who have completed 155 shifts on 
afternoon and/or night shall be granted the 
additional week. 
This subclause shall apply to employees engaged 
before 12 April 1990 who were in receipt of 
additional annual leave days as prescribed by this 
subclause on a no reduction basis, and shall 
remain in force until 12 April 1997. 

(b) Shift employees who in each roster period rotate 
afternoon and/or night shift with day shift shall be 
granted an additional week's leave. Provided that 
for employees whose shifts are not subject to 
regular rotation one day's additional annual leave 
shall be accrued for each thirty afternoon or night 
shifts worked to a maximum of 5 annual leave 
days each twelve months. 
This subclause shall apply to all new employees 
engaged on or after 12 April 1990. 

12.—Public Holidays. 
(1) An employee who works on any public holiday named 

herein or day observed in lieu thereof, shall be paid a loading 
of 50% of the ordinary wage for the time worked in ordinary 
hours on that day. 

(2) For the purposes of this clause the following days shall 
be public holidays: New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(3) An employee who is not required to work on any 
public holiday named in this clause or day observed in lieu 
thereof, shall be entitled to a days' leave and shall be paid 
the ordinary rate of wage the employee would receive for 
the hours usually worked. 

13.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill- 
health or injury for one-sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker 
leaves the service of the employer, in the event of 
the worker being entitled by service subsequent to 
the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence.Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that fie employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

Provided that where an employee has had two absences 
on paid sick leave adjacent to other days off duty within a 
period of twelve months the employer may request in 
writing that any further absences adjacent to days off be 
accompanied by such certificate. 

Provided that this request shall remain in force until the 
employee has completed a continuous period of twelve 
months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill-health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill-health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid in accor- 
dance with the provisions of Clause 11.— 
Holidays. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11.—Holidays shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 
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(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 6.—Hours of this award unless such illness is for a 
period of seven consecutive days or more and in all other 
respects complies with the requirements of subclause (5) 
hereof. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 6.—Hours of this award. 

14.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 

(a) Maternity leave, applied for but not commenced, 
shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of a worker not then on 
maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i)' she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there are 
other positions available, for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 
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(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfermination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 6.—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 
6.—Hours of this award. 

(13) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 1 -4, the entitlement to maternity leave as prescribed 
by this clause standing to the credit of the employee at the 

date of transmission from service with the transmittor shall 
stand to the credit of the employee at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

15.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available for 
use by each employee but such uniforms shall at all times 
remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer may 
pay an allowance of $3.95 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the employer 
according to type or colour or according to the exclusion of 
ordinary clothing or footwear, to be worn. 

(4) (a) Aprons shall be provided for all female employees 
on the kitchen and general staff. 

(b) Suitable clothing shall be provided for all men on 
"dirty work". 

(c) Boots shall be available for kitchenmen. 
(d) Oilskin coats shall be provided for workers 

compelled to work in the rain. 
(5) Laundry—All washable clothing forming part of the 

uniform supplied by the employer shall be laundered free of 
cost of the employee. 

(6) Safety Appliances—rubber gloves, gowns and a ready 
supply of suitable disinfectant or antiseptic shall be 
available to all employees who handle infectious cases on 
patients suspected to be suffering from any infectious 
disease. 

(7) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(8) Subject to the provisions of subclause (7) of this clause 
no claim shall be made to amend the provisions of this 
clause before 1 April 1988. 

16.—Contract of Service. 
(1) The contract of service period shall be: 

(a) one hour for Casual Employees. 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) The contract of service may be terminated by either 
the employer or employee by giving: 

(a) notice of one hour for casual employees. 
(b) written notice of two weeks for all other 

employees. 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 
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(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

17.—^Accommodation. 
(1) Resident employees shall be provided with suitable 

healthy accommodation. The Union Secretary or his 
nominee shall be permitted to inspect the accommodation 
at all reasonable times and in the event of a dispute arising 
with respect to the suitability of the accommodation it shall 
be referred to the Board of Reference for decision. Provided 
that whether any employee lives in shall be a matter which 
shall be left to the decision of the employer. 

A sitting room suitably furnished and sufficiently large 
to accommodate the resident staff shall be provided for their 
common use, provided that this shall apply only where there 
are four or more domestics employed and living in. 

Laundry facilities shall be available to all resident staff 
for the laundering of private clothes. 

(2) Suitable dressing rooms shall be provided for all 
non-resident staff. 

18.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her wages the employee shall 
pay the costs associated with the establish- 
ment and maintenance of such accounts. 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the worker to cash the cheque on pay day, reasonable access 
to the facility shall be allowed by the employer during 
working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
worker is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of a 
worker rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from a worker's wages 
unless the worker has agreed to such deduction in writing, 
or the deduction is authorised by the award. 

(6) Each worker shall be provided with a pay advice slip 
on each day that wages are paid. The pay advice slip shall 
detail:— 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(f) any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, the employer shall pay to the worker all 
moneys earned by or payable to the worker before the 
worker leaves the hospital or the same shall be forwarded 
to the worker by post on the next working day following 
termination. 

(9) Where the worker terminates his or her employment 
without notice as required by Clause 16.—Contract of 
Service of this award, the employer shall forward as soon 
as reasonably possible all moneys earned by or payable to 
such worker to that worker by post. 

(10) If a worker fails to collect his or her wages on the 
appointed day, such wages shall thereafter be available for 
collection (at previously notified times) during office hours. 

(11) Accrued Days Off which accrue prior to the first pay 
period commencing on or after 14 July 1988 shall be paid 
as follows: 

(a) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked 
during which the leave was accumulated and shall 
be paid at the rate applicable at the time the leave 
is taken. 

(b) An employee who performs shift or weekend 
work irregularly shall be paid for accrued days off 
the average of shift or weekend penalties paid in 
the preceding month. 

(12) Accrued Days' Off which accrue from the first pay 
period commencing on or after the 14 July, 1988 shall be 
paid at the ordinary rate of wage, exclusive of penalties, 
which an employee would normally receive for his/her class 
of work. 

19.—Casual Employees. 
An employee engaged and paid as a casual employee shall 

be paid twenty-five percent (25%) over the rates specified 
in this award. Where the employment continues beyond one 
month, he/she shall be deemed to be a temporary employee 
from the end of that month. 

20.—Part-time Employees. 
(1) "Part-time Employee" means an employee regularly 

employed for less than 40 hours each week. 
(2) When an employee is employed under the provisions 

of this clause, he shall receive payments for wages for 
annual leave, for holidays and for sick leave on a pro rata 
basis in the same proportion as the number of hours 
regularly worked each week bears to 40 hours. 

(3) (a) The laundry and uniform allowances prescribed in 
this award shall be paid pro rata to part time 
employees in the proportion that the hours worked 
each week bear to 40. 

(b) A part-time employee working three shifts or less 
each week shall be supplied with one uniform per 
shift each week. 

(4) Notwithstanding the provisions of Clause 9.— 
Overtime a part-time employee may work shifts additional 
to the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, where 
the employee has previously indicated a willingness to work 
extra shifts or where the extra shift was arranged prior to the 
completion of the employee's previous shift. Provided that 
a part-time employee shall not be required to work an extra 
shift. 

21.—Deductions and Allowances. 
(1) Where employees are provided with Board and/or 

Lodging by the employer, the following charges, or 
deductions as the case may be, may be made by the 
employer: 

Lodging $14.90 per week 
Lodging for employees sharing rooms $7.50 per week 
Lodging for self contained furnished 
single accommodation within hospital 
grounds $24.60 per week 



For the purposes of this clause "Lodging" means a room 
constituting a bedroom together with communal toilet, 
laundry and sitting room facilities, 

(2) (a) The amounts herein prescribed shall be varied as 
the result of State Wage Case variations to the rate 
of wage for a Registered General Nurse (First 
Year) under the Nurses (Private Hospitals) Award, 
by the same proportion and at the same time. 

(b) Any variation to the lodging charges shall be 
calculated to the nearest 10 cents. 

22.—General Clauses. 
(1) A worker required to take a day off duty not already 

shown on the roster for such day must be informed before 
booking off on the day previous. 

(2) Space shall be provided in the workers' dining rooms 
or lunch rooms for the purpose of posting Union notices and 
a copy of this Award. 

23.—Under-rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After the application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

24.—Shift Work. 
(1) Subject to subclause (1) hereof, a loading of 12.5% 

of the ordinary wage shall be paid for time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon shift commencing between 12.00 noon 
and 6.00 pm and finishing at or after 6.00 pm. 

(b) Night shift commencing between 6.00 pm and 
4.00 am. 

(2) A loading of 18.75% of the ordinary wage shall be 
paid for time worked on permanent afternoon or night shifts 
provided that in the case of a worker who works permanent 
afternoon or night shifts at his own request the provisions 
of subclause (1) hereof shall apply. 

(3) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(a) Subject to paragraph (b) hereof, a loading of 15% 
of the ordinary wage shall be paid for time worked 
on afternoon or night shift as defined hereunder: 

(i) Afternoon shift commencing between 12.00 
noon and 6.00pm and finishing at or after 
6.00pm. 

(ii) Night shift commencing between 6.00pm 
and 4.00am. 

(b) A loading of 18.75% of the ordinary wage shall 
be paid for time worked on permanent afternoon 
or night shifts provided that in the case of a worker 
who works permanent afternoon or night shifts at 
their own request the provisions of paragraph (a) 
hereof shall apply. 

25.—^Temporary Employees. 
"Temporary Employee" means an employee engaged for 

a specific period or periods longer than one month but less 
than 12 months. 

A temporary employee shall accrue and be paid all the 
benefits prescribed by this award for time worked as if the 
employee was permanently employed, notwithstanding 
breaks in employment, and shall be entitled to or give, as 

the case may be, one week's notice of termination of the 
contract of service, and shall either be paid or forfeit, as the 
case may be, one week's pay if the required notice is not 
given. 

26.—Weekend Penalty Rates. 
(1) When work performed on Saturdays or Sundays is part 

of a worker's ordinary hours of duty, they shall be paid for 
all time worked between midnight on Friday and midnight 
Sunday at the rate of time and one half. 

(2) (a) The following provisions shall apply in lieu of the 
foregoing for the period commencing on and from 
1 July, 1991 pending a decision of the Western 
Australian Industrial Relations Commission with 
respect to the provisions of this clause. 

(b) When work performed on Saturdays or Sundays 
is part of a worker's ordinary hours of duty they 
shall be paid for all time worked between 
midnight on Friday and midnight Saturday at the 
rate of time and one half and between midnight 
on Saturday and midnight on Sunday at the rate 
of time and three quarters. 

27.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in May, 
1974 shall apply to workers covered by this award with the 
exception that on and from the 1 st day of January, 1979, long 
service leave for the second and subsequent period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. Any qualifying service prior to 1 
January, 1979 for the second qualifying period of long 
service leave, shall be calculated on a ten year qualifying 
period basis but all qualifying service after 1 January, 1979 
shall be calculated on a seven year qualifying period basis. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 6.—Hours of 
this award. 

28.—Wages. 
(1) The minimum rate of wage payable to employees 

covered by this award shall be as follows: 
$ 

per 
week 

HOSPITAL WORKER LEVEL 1 
Comprehends the following classes of work: 

Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 

1st year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.30 
HOSPITAL WORKER LEVEL 2 
Comprehends the following classes of work: 

Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where more than 
1 employed) 
Washing Machine Attendant 

1st year of employment 374.90 
2nd year of employment 379.80 
3rd year of employment and thereafter 384.10 
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HOSPITAL WORKER LEVEL 3 
Comprehends the following classes of work: 

Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
TSSU Assistant (1st year of employ- 
ment) 
CSSD Assistant (1st year of employ- 
ment) 
Maintenance Employee 

1st year of employment 384.10 
2nd year of employment 388.20 
3rd year of employment and thereafter 392.30 

HOSPITAL WORKER LEVEL 4 
Comprehends the following classes of work: 

TSSU Assistant (2nd, 3rd year of em- 
ployment and thereafter) 

CSSD Assistant (2nd, 3rd year of 
employment and thereafter) 

Cook (Other) 
1st year of employment 389.00 
2nd year of employment 393.60 
3rd year of employment and thereafter 397.30 

HOSPITAL WORKER LEVEL 5 
Comprehends the following classes of work: 

Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 

1st year of employment 404.(X) 
2nd year of employment 407.®) 
3rd year of employment and thereafter 411.30 

HOSPITAL WORKER LEVEL 6 
Comprehends the following classes of work: 

Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 

1st year of employment 407.80 
2nd year of employment 411.30 
3rd year of employment and thereafter 414.80 

HOSPITAL WORKER LEVEL 7 
Comprehends the following classes of work: 

Bus Driver (over 25 passengers) 
Second Cooks 

1st year of employment 417.30 
2nd year of employment 422.20 
3rd year of employment and thereafter 426.40 

HOSPITAL WORKER LEVEL 8 
Comprehends the following classes of work: 

Senior Food Service Attendant (Hospi- 
tals less than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than one em- 
ployed) 

1st year of employment 440.10 
2nd year of employment 445.00 
3rd year of employment and thereafter 448.50 

HOSPITAL WORKER LEVEL 9 
Comprehends the following classes of work: 

Tradesperson Cook 
Senior Food Services Attendant (more 

than 100 beds) 
Head Gardener 
Catering Supervisor 

417.30 
422.20 
426.40 

Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 

1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment and thereafter 462.90 

HOSPITAL WORKER LEVEL 10 
Comprehends the following classes of work: 

Chef 
1st year of employment 475.50 
2nd year of employment 481.90 
3rd year of employment and thereafter 488.00 

(2) General Conditions 

(a) The ordinary wages of any employee, placed in 
charge of three or more employees, shall be 
increased by $14.20 per week. 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. Such service shall be 
calculated in periods of calendar years from the 
date of commencement of work with the employer 
and by automatic progression subject to satisfac- 
tory service. 

Provided that in determining the rate of wage of 
an employee 19 years of age and over, service 
prior to attaining the age of 19 years shall not be 
counted in determining the total service of an 
employee for the purpose of this clause. 

(c) A casual employee shall be paid a loading of 25% 
over the rates specified in this clause. 

(d) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(e) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

29.—Fares and Motor Vehicle Allowances. 

(1) Where an employee is required during his/her normal 
working hours by his/her employer to work outside his/her 
usual place of employment, the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of 
his/her duties he/she shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything con- 
tained in this subclause the employer and the 
employee may make any other arrangements as to 
car allowance not less favourable to die employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 



Rates of hire for use of employee's own vehicle 
on employer's business. 

Schedule 1—Motor Car Allowance 
Area and Details Engine Displacement (in cubic centimetres) 

Over 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a ^a,e 

Year on Official Business c/km 
Rate per kilometre 17.1 

30.—Bereavement Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, or on long service, annual leave, sick leave, 
workers' compensation, leave without pay or on a public 
holiday. 

(2) An employee shall not be entitled to claim payment 
for bereavement leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 6.—Hours of 
this award. 

(3) An employee, whilst on bereavement leave prescribed 
by this clause shall continue to accrue an entitlement to an 
Accrued Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 6.—Hours of this award. 

31.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 9.—Overtime, Clause 
24.—Shift Work, Clause 26.—Weekend Penalty Rates and 
clause 12.—Public Holidays, only the highest of any such 
penalty shall be payable. 

32.—^Representative Interviewing Employees. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) On arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the employee or his senior representative. 

(b) Agreement between the union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or his appointed representative, or failing that 
person being available, the most senior person in charge of 
the establishment, an accredited representative of the Union 
shall be entitled to enter the business premises of the 
employer to interview an employee during the recognised 
meal period at the place at which the meal is usually taken, 

provided that this right shall not be exercised without the 
consent of the employer more than once in any one week, 
however, the employer does not have the right to refuse the 

first occasion in any one week provided prior notice has 
been given. If access has not been gained in accordance with 
the provisions of this clause then the union representative 
shall leave immediately upon a request from the employer 
or, his appointed representative or senior person in charge. 

33.—Effect of 38 Hour Week. 
(1) Tfermination 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 6.—Hours of this award who 
has not taken any Accrued Day(s) Off accumu- 
lated during a work cycle in which employment 
is terminated, shall be paid the total of hours 
accumulated towards the Accrued Day(s) off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day(s) 
Off during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Day(s) 
Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods for less than one complete 
20 day work cycle, such employee will 
accrue towards and be paid for the succeed- 
ing Accrued Day Off following such ab- 
sence. 

(ii) An employee will not accrue Accrued Day(s) 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycle. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods for less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Day(s) Off follow- 
ing such leave. 

(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employee will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on workers' compen- 
sation for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed 
in subclause (1) of Clause 6.—Hours of this 
award falls within the period the employee 
shall be re-rostered for another Accrued Day 
Off on completion of the 20 day work cycle 
following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 

(4) Pay Out of Entitlements 
An employee whose hours are worked in accordance with 

Clause 6(1 )(a) and who, after 12 months employment, is to 
take the full six consecutive weeks annual leave prescribed 
by Clause 11.—Holidays of this award may by mutual 
written agreement, be paid at the time of taking such annual 
leave, for any Accrued Day(s) Off then standing to the credit 
of that employee. Such payment will be in full discharge of 
any liability on the employer arising pursuant to Clause 
6.—Hours of this award. An employee shall not otherwise 
be paid for Accrued Day(s) Off without actually taking them 
as days off. 
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34.—Payroll Deduction of Union Dues. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union Application For Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 

(4) (a) The employer shall commence deduction of 
subscription from the first full pay period follow- 
ing receipt of a completed Payroll Deduction 
Authority form and continue deducting through- 
out the employee's period of employment, except 
as provided in subclauses (5) and (8) of this clause 
or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of union subscription to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 
(a) deductions shall be at the employer's discretion. 
(b) deductions shall only be made if the employer and 

the Union can agree on a commission rate. 
(c) the employer may stop deductions in the event of 

Union commencing industrial action. 
(d) an exemption from the provisions of this clause 

shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(e) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 

35.—Dispute Settlement Procedures. 
(1) Subject to the provisions of the Industrial Relations 

Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 

(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee's concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (i.e. the conditions applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
(4)(d) above, between the appropriate Union official and the 
Employer, shall then be referred to the Health Care 
Management committee of the Confederation of WA 
Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated at 

each work site. 
"senior officer" means an officer nominated by 

management. 
"industry wide issues" include issues affecting more 

than one work site or claims seeking variations to 
an award. 

"work site" means as agreed between the parties. 
(10) The parties to this award are committed to 

implementing a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
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procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to (12)(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Western 
Australian Industrial Relations Commission. 

36.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
change. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

37.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practi- 
cable, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

Respondent. 
The Homes of Peace (Incorporated) 

Dated at Perth this 31st day of January, 1961. 
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HOSPITAL WORKERS' (N'GALA) AWARD 
No. 6A of 1958. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of March 1993. 
J. CARRIGG, 

Registrar. 

Hospital Workers' (N'Gala) Award 
No. 6A of 1958. 

1.—Title. 
This award shall be known as the "Hospital Workers* 

(N'Gala) Award No. 6A of 1958". 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Hours 
8. Spread of Shifts 
9. Rosters 

10. Time and Wages Record 
11. Contract of Service 
12. Notices 
13. Accommodation 
14. Overtime 

14A. Maternity Leave 
15. Shift Work 
16. Weekend Work 
17. Allowances and Special Provisions 
18. Higher Duties Allowance 
19. Holidays 

19A. Public Holidays 
20. Sick Leave 
21. Compassionate Leave 
22. Long Service Leave 
23. Uniforms 
24. Protective Equipment 
25. Provision of First Aid Appliances 
26. Fares and Motor Vehicle Allowances 
27. Board of Reference 
28. Part-Time Employees 
29. Under-Rate Workers 
30. Deduction for Lodging 
31. Payment of Wages 
32. Wages 
33. Representative Interviewing Employees 
34. Effect of 38 Hour Week 
35. Tfemporary Employees 
36. Calculation of Penalties 
37. Payroll Deduction of Union Dues 
38. Dispute Settlement Procedures 
39. Introduction to Change 
40. Structural Efficiency Implementation Tasks 

3.—Area. 
This award shall have effect and operate over that area 

occupied and controlled by Respondent. 



Notwithstanding the provisions of paragraph 
(c)— 

4.—Scope. 
This award shall apply to workers employed by the 

Respondent in the classifications described in Clause 
32.—Wages, hereof. 

5.—Tferm. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing after 
the date hereof. (This award was delivered on the 26th 
November, 1959). 

6.—Definitions. 
(1) "Laundress" means a female employee who is 

required to do washing and/or ironing and any other function 
in a laundry. 

(2) "Laundry Hand, female" means an employee 
employed in a laundry whose major employment is not 
washing and/or ironing. 

(3) "Orderly" means a male employee not otherwise 
classified in this award. 

(4) "Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on a Sunday. 

(5) "Seamstress" means an employee who cuts out and 
fits uniforms or dresses to measure or pattern. 

(6) "Tradesman Cook" means an employee employed in 
cooking who possesses recognised qualifications in the trade 
of cooking. 

(7) "Part-Time Employee" means an employee who 
regularly works less than 40 hours per week. 

(8) "Casual Employee" means an employee engaged for 
a period of less than one month. Where the employment 
continues beyond one month, he/she shall be deemed to be 
a temporary employee from the end of that month. 

(9) "Temporary Employee" means an employee engaged 
for a specific period or periods longer than one month but 
less than 12 months. 

(10) "Accrued Day(s) Off" means the paid days off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.—Hours of this 
award. 

7.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 
than 8 hours per shift, worked over any one of the following 
cycles. 

(a) A four week cycle of 19 days of eight hours each 
with 0.4 of one hour each day worked accruing as 
an entitlement to take the 20th day in each cycle 
as a day off and paid for as though worked. 

Provided that an employee who, at the comple- 
tion of a 20 day work cycle, has not accrued 
sufficient hours to enable him/her to take a full 
paid shift off duty, shall continue past the 20 day 
work cycle until sufficient hours have accrued to 
enable him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at the time mutually acceptable to the 
employer and the employee; 

or 
As single day absences at a time suitable to the 

employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
9.—Rosters of this award. 

— where an employer and employee mutually 
agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift. 

(2) In addition to subclause (1) of this clause by 
agreement between the employer and the Union a work 
cycle of 38 hours per week or 76 hours per fortnight or any 
other method agreed may be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 

Provided that where the majority of employees 
affected by the proposed change agree the Union 
will not unreasonably withhold its agreement. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(5) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
place of accrued days off under the following conditions: 

(a) Where the employee works no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(6) The employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(7) Where practicable the ordinary hours of work shall be 
rostered over not more than six consecutive days. 

(8) Any dispute between the employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Relations Commission. 

8.—Spread of Shifts. 
(1) Subject to the provisions of subclauses (2) and (3) 

hereof the spread of shift shall mean the total pericxl of time 
which elapses from the time the worker signs on duty at the 
commencement of the shift and the time the worker signs 
off duty at the completion of the shift. 

(2) The spread of shift shall not exceed 10 hours provided 
that a spread in excess of ten hours, but not exceeding eleven 
and one half hours may be worked where the shorter spread 
cannot be worked without additional staff and/or expense. 

(3) No more than three breaks shall be allowed in any one 
shift, including meal breaks, provided that the maximum 
period worked between breaks in the shift shall be five 
hours. This provision shall not apply to night shift workers 
who shall work a shift of eight hours straight. 
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9.—Rosters. 
(1) The ordinary hours of duty prescribed in Clause 

7.—Hours of this award shall be set out in a roster which 
shall be posted in a convenient place where it can be readily 
seen by the employees concerned. 

(2) The roster shall set out the time each employee starts 
and finishes each shift, and also each break in the shift 
together with the days each employee is rostered off duty, 
and shall be open for inspection by a duly accredited 
representative of the Union at such times as the record is 
open for inspection. 

(3) Except as provided in subdause (7) hereof meal 
breaks shall be for a period of at least thirty minutes, but not 
greater than one hour for each meal. 

(4) Except at the change of roster, no employee shall be 
rostered for duty until at least ten hours have elapsed from 
the time his previous rostered shift ended. 

(5) Such roster shall be posted at least 48 hours before it 
comes into operation and may be altered by 48 hours notice, 
but this shall not prevent a part-time employee working 
additional shifts in accordance with subdause (4) of Clause 
29.—Part-Time Employees. 

(6) No alteration shall be made to the roster in accordance 
with subdause (5) of this clause unless the employee 
concerned is notified before the conclusion of his rostered 
shift immediately before the changed shift, or on the day 
before the changed shift commences. 

(7) Where employees are employed on rotating shifts 
which cover twenty-four hours per day, the night shift shall 
be rostered on a straight shift of eight hours, which shall 
include a meal break to be taken in the employer's time; 
provided that during such meal break the employee shall be 
on call. 

10.—Time and Wages Record. 
(1) A time book, or books, or records, to be open for 

inspection by the Union Secretary, or his nominee at any 
reasonable time, shall be provided. Each worker must record 
in such books the exact time he or she starts and finishes 
duty on each day, and also the time booked off for meals 
or breaks in shifts. 

(2) A wages sheet, which shall clearly show the aggregate 
wage, deductions made, and cash paid to each worker, shall 
be kept at the head office of the institution, and shall be open 
for inspection by the union secretary or his nominee at all 
reasonable times. 

11.—Contract of Service. 
(1) The contract of service period shall be— 

(a) one hour for casual employees; 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) The contract of service may be terminated by either 
the employer or employee by giving— 

(a) notice of one hour for casual employees; 
(b) written notice of two weeks for all other employ- 

ees. 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subdause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subdause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

12.—Notices. 
Space shall be provided in a mutually convenient place 

for the purpose of posting union notices and a copy of this 
award. 

13.—Accommodation. 
(1) Resident workers shall be provided with suitable 

health accommodation. The Union Secretary or his nominee 
shall be permitted to inspect the accommodation at all 
reasonable times and in the event of a dispute arising with 
respect to the suitability of the accommodation it shall be 
referred to the Board of Reference for decision: Provided 
that whether any worker lives in shall be a matter which 
shall be left to the decision of the employer, provided further 
that where a worker desires to live out permission to do so 
shall not be withheld without reason. 

A sitting room suitably furnished and sufficiently large 
to accommodate the resident workers shall be provided for 
their common use. Provided that this shall apply only where 
there are four or more workers employed and living in. 

Laundry facilities shall be available to all resident 
workers for the laundering of private clothes. 

(2) Suitable dressing rooms with adequate washing 
facilities shall be provided for all non-resident workers. 

14.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed in 
Clause 7.—Hours or Clause 28.—Part-Time Workers of this 
award on any day the employee is rostered on duty, and 
except as hereinafter provided shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. Such rates shall be calculated on an employee's 
hourly award rates. 

(2) In lieu of payment for overtime, and by agreement 
between the employees and the employer, time off equiva- 
lent to the time worked may be granted when overtime is 
occasioned through the failure of another employee to report 
for duty, except where a full additional shift is required when 
overtime rates shall apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 28.—Part- 
Time Employees shall be paid for at the rate of double time. 

(4) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $5.40 as meal money. 

This subdause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

(5) An employee who has completed his/her usual hours 
of duty and has left the job and who is recalled to work after 
the usual ceasing time, shall be paid a minimum of three 
hours at overtime rates. 
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14A.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of die worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 



(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporaiy nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months' qualifying period. 

(12) Effect of Maternity Leave in Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 7.—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours of this award. 

15.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 12.5 per 

cent of the ordinary wage shall be paid for time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon shift—commencing between 12.00 
noon and finishing at or after 6.00 pm. 

(b) Night shift—commencing between 6.00 pm and 
4.(X) am. 

(2) A loading of 1S.75 per cent of the ordinary wage shall 
be paid for time worked on permanent afternoon or night 
shifts provided that where an employee requests in writing 
permanent afternoon or night shift, the provisions of 
subclause (1) of this clause shall apply. 

(3) For the purposes of subclause (2) of this clause an 
employee shall be deemed to have been working permanent 
afternoon or night shift where such employee works that 
shift as part of a non-rotating roster. 

(4) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(a) Subject to subclause (b) hereof, a loading of 15 per 
cent of the ordinary wage shall be paid for time 
worked on afternoon or night shift as defined 
hereunder: 

(i) Afternoon shift commencing between 12.00 
noon and 6.00pm and finishing after 6.00pm. 

(ii) Night shift commencing between 6.00pm 
and 4.00am. 

(b) A loading of 18.75 per cent of the ordinary wage 
shall be paid for time worked on permanent 
afternoon or night shifts provided that in the case 
of an employee who works permanent afternoon 
or night shifts at their own request the provisions 
of subclause (a) hereof shall apply. 

(c) For the purposes of subclause (b) of this clause an 
employee shall be deemed to have been working 
permanent afternoon or night shift where such 
employee works that shift as part of a non-rotating 
roster. 

16.—Weekend Work. 
An employee shall be paid for ordinary hours worked 

between midnight on Friday and midnight on Sunday at the 
rate of time and one half. 

The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

An employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on Saturday at the 
rate of time and one half and between midnight on Saturday 
and midnight on Sunday at the rate of time and three 
quarters. 

17.—Allowances and Special Provisions. 
(1) Any employee handling foul linen in laundry 

procedures shall be paid an allowance of $1.35 per week. 
(2) An employee engaged as a casual shall be paid 25 per 

cent over the rates specified in this award. 

18.—Higher Duties Allowance. 
(1) An employee who is capable of performing and does 

perform all duties of a position which carries a higher rate 
of pay than that which he or she usually performs shall be 
entitled to the higher rate whilst so engaged. 

(2) Provided that payment for higher duties shall not 
apply to an employee required to act in another position 
whilst the permanent employee is on a single accrued day 
off as prescribed by subclause (2) of Clause 7.—Hours of 
this award. 

19.—Holidays. 
(1) (a) Except as hereinafter provided, a period of six 

consecutive weeks' leave shall be allowed to a 
employee by the employer after each period of 12 
months' continuous employment with such em- 
ployer. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employee employed regularly 
in a non-client related position including gardener, 
machinist, maintenance employee and storesper- 
son who is not required to be available to work on 
any public holiday named in Clause 19A.—Public 
Holidays of this award, shall be provided a period 
of four consecutive weeks' leave after each period 
of 12 months' continuous employment with such 
employer. 

Provided that such an employee shall be paid 
in accordance with subclause (3) of Clause 
19A.—Public Holidays of this award for all public 
holidays. 

(c) Where pursuant to paragraph (3) of subclause 
2—Long Service of the long service leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages 1 to 4 the 
period of continuous service which an employee 
has had with the transmittor (including any such 
service with any prior transmittor) is deemed to 
be service of the employee with the transmittee 
then that period of continuous service shall be 
deemed to be service with the transmittee for the 
purposes of this Clause. 
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(2) Prior to commencing leave each employee shall be 
paid for that period of leave as follows: 

(a) Where an employee has worked less than the full 
time hours per week specified in Clause 7.— 
Hours of this award over the accrual period for 
which annual leave is being taken the hours for 
which payment is made shall be calculated on an 
average of the number of hours worked per week 
during the accrual period. 

(b) At the rate of wage the employee would have 
received had she/he not proceeded on leave. In the 
case of rostered employees that wage shall include 
the shift work and weekend penalties that em- 
ployee would have received had she/he not 
proceeded on leave. 

Where it is not possible to calculate the shift 
and weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking the leave; or 

(c) At the rate of wage shown in Clause 32.—Wages 
of this award for her/his class of work and in 
addition be paid a loading of 18.75 per cent of that 
rate of wage, whichever is the greater. 

(d) Provided further that the 18.75 per cent loading 
prescribed by this subclause shall not be paid on 
proportionate annual leave on termination. 

(3) A worker may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause 
before the completion of twelve months' continuous service 
as prescribed by subclause (1) of this clause. 

(4) Subject as hereinafter provided: 
(a) If after one month's continuous service in any 

qualifying twelve monthly period a worker law- 
fully terminates his service or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid one half of a 
week's pay in respect of each completed month of 
continuous service in that qualifying period. 

Provided that workers provided for in subclause 
(6) of this clause, shall be paid seven-twelfths of 
a week's pay in lieu of the one-half of a week's 
pay prescribed herein. 

(b) If the services of a worker terminate and the 
worker has taken a period of leave in accordance 
with subclause (3) of this clause and if the period 
of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay the 
amount representing the difference between the 
amount received by him for the period of leave 
taken in accordance with subclause (3) of this 
clause and the amount which would have accrued 
in accordance with paragraph (a) of this subclause. 
The employer may deduct this amount from 
moneys due to the worker by reason of the other 
provisions of this award at the time of termination. 

(c) In addition to any payment to which he may be 
entitled under subclause (4) of this clause, a 
worker whose employment terminates after he has 
completed a twelve monthly qualifying period and 
who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period, shall be given payment in lieu of that 
leave, unless he has been justifiably dismissed for 
misconduct and the misconduct for which he has 
been dismissed occurred prior to the completion 
of that qualifying period. 

(5) (a) The annual leave prescribed in subclause (1) of 
this Clause may be split into more than one 
portion: 

(i) where the 12 accrued days off are taken in 
conjunction with annual leave, by the em- 
ployer once per annum provided that no 
portion is less than two weeks; 

(ii) by agreement between the employer and 
employee. 

(b) Any dispute arising out of this clause in relation 
to splitting or not splitting an employee's annual 
leave entitlement, if not resolved by agreement 
between the employer, the employee and the 
Union, shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(6) (a) Shift workers (i.e., workers who rotate afternoon 
and/or night shift with day shift) as defined in 
Clause 15.—Shift Work of this award shall be 
granted an additional week's leave; provided that 
for employees whose shifts are not subject to 
regular rotation, one working day's additional 
leave (with a maximum of five working days) for 
each seven weeks actually worked on afternoon 
and/or night shift shall be granted provided further 
that employees who have completed 31 weeks on 
afternoon and/or night shift shall be granted the 
additional week. 

This subclause shall apply to employees en- 
gaged before 12 April 1990 who were in receipt 
of additional annual leave days as prescribed by 
this subclause on a no reduction basis; and shall 
remain in force until 12 April 1997. 

(b) Shift employees who in every roster rotate 
afternoon and/or night shift with day shift shall be 
granted an additional week's leave. Provided that 
for employees whose shifts are not subject to 
regular rotation one day's additional annual leave 
shall be accrued for each thirty afternoon or night 
shifts worked to a maximum of 5 annual leave 
days each twelve months. 

This subclause shall apply to all new employees 
engaged on or after 12 April 1990. 

(7) When computing the annual leave due under this 
Clause, no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, long 
service leave, absent through sickness with or without pay 
except for that portion of an absence that exceeds three 
months or absent on workers' compensation except for that 
portion of an absence which exceeds one calendar month in 
any year. 

(8) Before going on annual leave each worker shall be 
given at least four weeks' notice of the date such leave is 
to commence. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (3) of this 
clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leave taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (3) of this clause. The employer 
may deduct this amount from moneys due to the employee 
by reason of the other provisions of this award at the time 
of termination. 

(11) When an employee proceeds on the first four weeks' 
of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. Accrual towards an Accrued Day(s) Off shall 
continue during any other period of annual leave prescribed 
by this clause. 

19A.—Public Holidays. 

(1) An employee who works on any public holiday named 
in this Clause, or day observed in lieu thereof, shall be paid 
a loading of 50 per cent of the ordinary wage for the time 
worked in ordinary hours on that day. 
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(2) For the purpose of this Clause the following days shall 
be considered as public holidays: New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(3) An employee who is not required to work on any 
public holiday named in this Clause or day observed in lieu 
thereof, shall be entitled to a days' leave and shall be paid 
the ordinary rate of wage the employee would receive for 
the hours usually worked. 

20.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill- 
health or injury for one-sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the worker leaves 
the service of the employer, in the event of the 
worker being entitled by service subsequent to the 
sickness in that year to a greater allowance than 
that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he/she produces proof to the satisfaction of the 
employer or his/her representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

Provided that where an employee has had two absences 
on paid sick leave adjacent to other days off duty within a 
period of twelve months the employer may request in 
writing that any further absences adjacent to days off be 
accompanied by such certificate. 

Provided further that this request shall remain in force 
until the employee has completed a continuous period of 
twelve months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill-health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill-health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 

leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid in accor- 
dance with the provisions of Clause 19.— 
Holidays. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 19.—Holidays shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 

(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 7.—Hours of this award unless such illness is for a 
period of seven consecutive days or more and in all other 
respects complies with the requirements of subclause (5) of 
this clause. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this award. 

21.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a spouse, de-facto spouse, parent, parent-in-law, brother, 
sister, child or stepchild, be entitled on notice, of leave up 
to and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death to be 
furnished by the employee to the satisfaction of his/her 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his/her roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day(s) Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

22.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in May, 
1974 shall apply to workers covered by this award with the 
exception that on and from the 1st day of January, 1979 long 
service leave for the second and subsequent period of service 
shall accrue at the rate of thirteen weeks' leave for seven 
years of continuous service. 
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Any qualifying service prior to 1st January, 1979 for the 
second qualifying period of long service leave, shall be 
calculated on a ten year qualifying period basis but all 
qualifying service after 1st January, 1979 shall be calculated 
on a seven year qualifying period basis. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

23.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available for 
use by each employee but such uniforms shall at all times 
remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer may 
pay an allowance of $3.85 per week. 

(3) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(4) Subject to the provisions of subclause (3) of this clause 
no claim shall be made to amend the provisions of this 
clause before July 1, 1988. 

24.—Protective Equipment 
(1) Rubber gloves, gowns, masks and ready supply of 

suitable disinfectant or antiseptic shall be available to all 
workers who handle infectious cases or patients suspected 
to be suffering from any infectious disease, or who handle 
soiled or infectious linen. 

(2) Where any of the above protective equipment is 
available the worker shall use the equipment for the purpose 
for which it is intended. 

25.—Provision of First Aid Appliances. 
A properly equipped first aid kit shall be provided where 

medical or nursing attention is not readily available. 

26.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/her normal 

working hours, by his/her employer, to work outside his/her 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his 
duties he shall be paid an allowance not less than 
that provided for in the schedules set out hereun- 
der. Notwithstanding anything contained in this 
subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business 

Schedule 1—Motor Car Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 16O0cc 1600 cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

27.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this Award a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Regulation 52 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award may be 
allowed, approved, fixed, determined, or dealt with by a 
Board of Reference. 

28.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award, 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 7.—Hours of this 
award. 

(2) When an employee is employed under the provisions 
of this clause, he/she shall receive payment for wages, 
annual leave, sick leave, and long service leave on a pro-rata 
basis in the same proportion as the number of hours 
regularly worked in each week bears to 40. 

(3) The secretary of the union shall be advised within 
seven days of any part-time position created after the date 
of this award. 

(4) Any dispute as to whether a part-time position is 
necessary shall be referred to a Board of Reference. 

(5) (a) The laundry and uniform allowances prescribed in 
this award shall be paid pro rata to part-time 
employees in the proportion that the hours worked 
each week bear to 40. 

(b) A part-time employee working 3 shifts or less 
each week shall be supplied with one uniform per 
shift each week. 

(6) A part-time employee may work shifts additional to 
the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, where 
the employee has previously indicated a willingness to work 
extra shifts or where the extra shift was arranged prior to the 
completion of the employee's previous shift Provided that 
a part-time employee shall not be required to work an extra 
shift. 

29.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the worker shall be entitled to 
work for and be employed at the proposed lesser rate. 

30.—Deduction for Lodging. 
(1) Where a worker is provided with full board and 

lodging the employer shall be entitled to deduct fifteen 
dollars per week from the wages of the worker. 

(2) In all cases, the ratio of the value of board to that of 
lodging in the board and lodging charge shall be two to one. 

(3) An accredited representative of the union shall be 
entitled to inspect such food and accommodation at 
reasonable times. 

(4) When workers are required to share rooms they shall 
pay half the lodging allowance in accordance with subclause 
(1) of this clause. 

31.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her wages the employee shall 



pay the costs associated with the establish- 
ment and maintenance of such accounts. 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the worker to cash the cheque on pay day, reasonable access 
to the facility shall be allowed by the employer during 
working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
worker is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of a 
worker rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from a worker's wages 
unless the worker has agreed to such deduction in writing, 
or the deduction is authorised by the award. 

(6) Each worker shall be provided with a pay advice slip 
on each day that wages are paid. The pay advice slip shall 
detail:— 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(0 any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, the employer shall pay to the worker all 
moneys earned by or payable to the worker before the 
worker leaves the hospital or the same shall be forwarded 
to the worker by post on the next working day following 
termination. 

(9) Where the worker terminates his or her employment 
without notice as required by Clause 11.—Contract of 
Service of this award, the employer shall forward as soon 
as reasonably possible all moneys earned by or payable to 
such worker to that worker by post. 

(10) If a worker fails to collect his or her wages on the 
appointed day, such wages shall thereafter be available for 
collection (at previously notified times) during office hours. 

(11) Accrued Days Off which accrue prior to the first pay 
period commencing on or after the 31st January, 1989 shall 
be paid as follows: 

(a) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked 
during which the leave was accumulated and shall 
be paid at the rate applicable at the time the leave 
is taken. 

(b) An employee who performs shift or weekend 
work irregularly shall be paid for accrued days off 
the average of shift or weekend penalties paid in 
the preceding month. 

(12) Accrued Days' Off which accrue from the first pay 
period commencing on or after the 31st January, 1989 shall 
be paid at the ordinary rate of wage, exclusive of penalties, 
which an employee would normally receive for his/her class 
of work. 

32.—Wages. 
(1) The minimum rates of wage per week payable under 

this award shall be as follows: 
$ Per Week 

Hospital Worker Level 1: 
Comprehends the following classes of 
work: 
Cleaner 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Hospital Worker Level 2: 
Comprehends the following 
classes of work: 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 

Washing Machine Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Hospital Worker Level 3: 
Comprehends the following 
classes of work: 
Menu Assistants 
Gardener (Herbicide and 
Propagator) 

1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Hospital Worker Level 4: 
Comprehends the following classes of 
work: 
Cooks 
1st year of employment 
2nd year of employment 402.50 
3rd year of employment and thereafter 406.20 
Provided that employees who possess recognised 
qualification in the trade of cooking shall be paid not 
less than the following: 

$ Per Week 
1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment and thereafter 462.90 
Junior Hospital Employees: 

The minimum rate of wage payable to junior hospital 
employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first 
year of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) General Conditions: 
(a) Where the term "year of employment" is used in 

this clause, it shall mean all service, irrespective 
of classification, with that employer. 

369.80 
374.30 
378.30 

374.90 
379.80 
384.10 

383.80 
388.20 
392.30 
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(b) In determining the year of employment of an 
employee 19 years of age or over, employment 
while under the age of 19 years shall not be 
counted in determining the year of employment at 
or over 19 years of age. 

(c) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(d) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

33.—Representative Interviewing Employees. 

(1) An accredited representative of the Union shall be 
entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) On arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the employer or his senior representative. 

(b) Agreement between the union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or his appointed representative, or failing that 
person being available, the most senior person in charge of 
the establishment, an accredited representative of the Union 
shall be entitled to enter the business premises of the 
employer to interview an employee during the recognised 
meal period at the place at which the meal is usually taken, 
provided that this right shall not be exercised without the 
consent of the employer more than once in any one week, 
however the employer does not have the right to refuse the 
first occasion in any one week provided prior notice has 
been given. If access has not been gained in accordance with 
the provisions of this clause then the union representative 
shall leave immediately upon a request from the employer 
or, his appointed representative or senior person in charge. 

34.—Effect of 38 Hour Week. 

(1) (a) An employee subject to the provisions of sub- 
clause (1) of Clause 7.—Hours of this award who 
has not taken any Accrued Day(s) Off accumu- 
lated during a work cycle in which employment 
is terminated, shall be paid the total of hours 
accumulated towards the Accrued Days Off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day Off 
during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Days 
Off. 

(2) Workers' Compensation 

(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods for less than one complete 
20 day work cycle, such employee will 
accrue towards and be paid for die succeed- 
ing Accrued Day Off following such ab- 
sence. 

(ii) An employee will not accrue Accrued Day(s) 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycle. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods for less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Day(s) Off follow- 
ing such leave. 

(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employee will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on worker's compen- 
sation for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed 
in subclause (1) of Clause 7.—Hours of this 
award falls within the period the employee 
shall be re-rostered for another Accrued Day 
Off on completion of the 20 day work cycle 
following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 

(4) Pay Out of Entitlements 
An employee whose hours are worked in accordance with 

Clause 7(l)(a) and who, after 12 months' employment, is to 
take the full six consecutive weeks annual leave prescribed 
by Clause 15.—Annual Leave of this award may by mutual 
written agreement, be paid at the time of taking such annual 
leave, for any Accrued Day(s) Off then standing to the credit 
of that employee. Such payment will be in full discharge of 
any liability on the employer arising pursuant to Clause 
7.—Hours of this award. An employee shall not otherwise 
be paid for Accrued Day(s) Off without actually taking them 
as days off. 

35.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this award for time worked as if the 
employee was permanently employed, notwithstanding 
breaks in employment, and shall be entitled to or give, as 
the case may be, one week's notice of termination of the 
contract of service, and shall either be paid or forfeit, as the 
case may be, one week's pay if the required notice is not 
given. 

36.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 14.—Overtime, Clause 
15.—Shift Work, Clause 16.—Weekend Work and Clause 
19A.—Public Holidays of this award, only the highest of 
any such penalty shall be payable. 

37.—Payroll Deduction of Union Dues. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union Application for Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 
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(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll Deduc- 
tion Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclauses (5) and (8) of this 
clause or until the Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of union subscription to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 

(i) deductions shall be at the employers' discretion. 

(ii) deductions shall only be made if the employer and 
the Union can agree on a commission rate. 

(iii) the employer may stop deductions in the event of 
Union commencing industrial action. 

(iv) an exemption from the provisions of this clause 
shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(v) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 

38.—Dispute Settlement Procedures. 

(1) Subject to the provisions of the Industrial Relations 
Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 

(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee/s concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed; 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months' continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (i.e. the conditions applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
4(d) above between the appropriate Union official and the 
Employer, shall then be referred to the Health Care 
Management Committee of the Confederation of W.A. 
Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated at 

each work site. 
"senior officer" means an officer nominated by 

management. 
"industry wide issues" include issues affecting more 

than one work site or claims seeking variations to 
an award. 

"work site" means as agreed between the parties. 
(10) The parties to this award are committed to 

implementing a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 
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(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to 12(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Commission. 

39.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
changes. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

40.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practi- 
cable, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

Respondent. 
N'Gala Mothercraft Training Centre. 

DATED at Perth the 26th day of November, 1959. 
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RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railway Officers Union. 

No. RGB AG 1 of 1992. 
RAILWAYS CLASSIFICATION BOARD 

MR D. KEMP. 
MR A.J. THOMPSON. 

18 February 1993. 
Order. 

Registration of an Enterprise Bargaining Industrial 
Agreement 

No. RGB AG 1 of 1992. 
HAVING heard Mr F. Hodgins on behalf of the Applicant 
and Mr A. Borger on behalf of the Respondent, the Railways 
Classification Board, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the following schedule titled Westrail Enter- 
prise Bargaining Agreement 1992, and signed by me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Chairman, 

Railways Classification Board. 
Editor's Note: Schedule not for publication. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union. 

No. RGB C 9 of 1992. 
RAILWAYS CLASSIFICATION BOARD 

Commissioner C.B. Parks. 
Mr D. Kemp. 

Mr A.J. Thompson. 
19 February 1993. 

Reasons for Decision. 
THE CHAIRMAN: Before the Board is an application by 
the Australian Railways Union (the ARU) to intervene in a 
proceeding before it and secondly to challenge the jurisdic- 
tion of the Board or, in the alternative, to persuade the Board 
that an investigation it has initiated should be conducted by 
a tripartite committee, or alternatively, by the Chairman of 
this Board and not by the Registrar of the Commission on 
behalf of the Board. 

In order to put the ARU application in context it is 
necessary to outline the history of events and related matters 
which have led to these proceedings before the Board. 

As the consequence of the strike action by officers, 
members of the West Australian Railway Officers' Union 
(the ROU), the Western Australian Government Railways 
Commission (Westrail) filed a Notice of Application which 
requested that the Board call a conference for the purposes 
of dealing with the industrial action and the dispute which 
had led to it. A conference was convened pursuant to s.44 
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of the Industrial Relations Act 1979 (the Act) on 
14 December 1992. Although not named as a party in the 
Notice of Application filed on 14 December 1992, the ARU 
initially attended that conference and expressed an interest 
in the outcome. The ROU objected to the presence of the 
ARU firstly, because the issues before the Board could be 
resolved between the ROU and Westrail, the parties to the 
conference, and secondly, because the presence of the ARU 
would not assist that process. It was put by the ROU that 
it wished to discuss a settlement proposal with Westrail and 
that the proposal would not jeopardise any rights of the 
ARU. In the interest of conciliating the dispute between the 
parties the ARU was not granted leave to participate in the 
proceeding at that time. 

It is apposite to indicate that the strike action by members 
of the ROU occurred because they were aggrieved by a 
decision of Westrail to relocate a fellow officer, Mr Barker, 
away from his position as Intermodal Foreman. That 
decision having been made following an incident on 
9 November 1992 which involved a verbal altercation 
between him and a subordinate Mr Williams, a member of 
the ARU. Immediately following the incident the members 
of the ARU embarked on a period of strike action. An 
application filed by Westrail caused the Commission to hold 
a conference pursuant to s.44 of the Act (No. C 662 of 1992) 
on 17 November 1992, and again on 7 December 1992. The 
parties thereto were Westrail and the ARU however, with 
their consent, the ROU participated. Initially these partici- 
pants agreed that— 

• An investigation be conducted by a committee 
comprised of a representative from Westrial, the 
ARU and the ROU. 

• Messrs Barker and Williams be relocated in their 
employment. 

Subsequently the three participants developed the follow- 
ing terms of reference for the proposed investigation— 

• Investigate incident of 19/11/92 ie altercation be- 
tween Mr Barker and Mr Williams. 

A) Lead up 
B) Actual alleged incident 
C) Alleged issues post incident 

• Investigate supervisory relationships at Kewdale to 
determine whether their are any shortcomings. 

• Investigate allegation by ARU that supervisor Barker 
has shortcomings in supervisory relationships with 
employees. 

• Investigate allegation by ROU that OA 1 Williams 
has a record of provocative behaviour. 

• Conclude agreed facts from investigation. 
• Report to Westrail. 

It appears that at a date shortly prior to the second 
Commission conference both Mr Barker and Mr Williams 
were relocated in their employment. In the case of Mr 
Barker, he was removed from his usual workplace as 
Intermodal Foreman and directed to attend a different 
geographical location where he would work in a changed 
position of employment. This new position would cause him 
to suffer a loss of income and therefore such was also an 
issue aired at the Commission conference. The conference 
concluded with the relevant participants agreeing to further 
discuss this issue. 

It thereafter transpired that Westrail and the ROU were 
unable to reach an agreement upon a relocation arrangement 
acceptable to Mr Barker. Westrail maintained its original 
decision, and therefore its direction regarding the relocation 
of Mr Barker. That resulted in the ROU members 
commencing strike action on 11 December 1992 which was 
accompanied by their demand that he be reinstated to work 
as an Intermodal Foreman. It is this strike action which led 
to the notification to this Board. 

At the conference convened by the Board on 14 December 
1992, the ROU declared its strike action to be for the 
purpose of persuading Westrail to reinstate Mr Barker in his 
position as Intermodal Foreman. The union also declared 
that it was no longer prepared to participate Oi an 

investigation of the circumstances surrounding the Barker 
and Williams incident if it be conducted by the tripartite 
committee which had been formed as a result of the 
Commission conferences. The ROU stated that it did not 
object to an investigation per se, but that such should be 
conducted by an independent body because the outcome of 
the investigation could be influenced by vested interests 
within the committee. 

Throughout the 14 December 1992 conference and when 
reconvened on 15 December 1992, the Board was unsuc- 
cessful in its endeavours to have Westrail and the ROU 
conciliate their differences. A direction was issued by the 
Board on 15 December 1992 and when ignored by the ROU 
it was followed by the issuance of an order on 16 December 
1992. On that date the Board was satisfied that, because 
Westrail and the ROU were in dispute, and because of the 
disruption the strike action was causing to rail services, it 
was in the public interest, and in the interests all who were 
directly involved, to issue an interlocutory order pursuant to 
the powers of s.44 (6)(ba) of the Act, as conferred upon the 
Board by S.80W of the Act. Citations omitted the order 
commanded— 

"1. That the respondent, the ROU and its officials 
shall forthwith take all necessary steps to cease all 
industrial action in relation to the operations of 
Westrail; 

2. That members of the ROU shall not engage in 
further strike action and shall work in accordance 
with their contracts of service; 

3. That Westrail shall continue to pay Mr Barker as 
if he were performing the duties of an Intermodal 
Foreman until such time as the Board determines 
an appropriate recommendation to Westrail upon 
the completion of an investigation by the Indus- 
trial Registrar to be conducted within the follow- 
ing terms of reference— 
(a) investigate the incident on 9 November 1992 

regarding an altercation between Mr Barker 
and Mr Williams including— 

(i) the pre-incident circumstances 
(ii) the incident circumstances 

(iii) alleged post incident circumstances; 
(b) investigate the supervisory relationships at 

Kewdale to determine whether there are any 
shortcomings; 

(c) investigate an allegation by the ARU that 
supervisor Mr Barker has shortcomings in 
supervisory relationships with employees; 

(d) investigate an allegation by ROU that OA 1 
Mr Williams has a record of provocative 
behaviour. 

3. That Westrail and the ROU shall immediately 
engage in discussions to establish— 
(a) what future procedures will be applied to 

resolve complaints against members of the 
ROU; 

(b) management training arrangements appropri- 
ate to members of the ROU." 

This Board is of the opinion that its jurisdiction is limited 
to matters relating to railway officers' and therefore does not 
extend to cover matters directly affecting the ARU, or its 
member, Mr Williams. The aforestated terms of the 
16 December 1992 order are founded on an investigation 
basis acceptable to Westrail and the ROU which is to 
substitute for the tripartite committee arrangement entered 
into as a result of the Commission conference. Such has the 
potential to personally involve Mr Williams and other 
members of the ARU. It is with this in mind that the 
Chairman of the Board, in his role of Commissioner, 
reconvened the Commission conference No. C 662 of 1992, 
on 14 December 1992. 

The matters identified as the underlying cause of the 
dispute relate to the working relationships between members 
of the ROU and the ARU, and their employer, Westrail. It 
being evident that the underlying cause begged attention. 
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and that an investigation into those matters was a process 
acceptable to all concerned, albeit in a different form, the 
Commission stated to Westrail and the ARU that it would 
direct the Industrial Registrar to undertake an investigation 
within the terms of reference originally agreed between 
them. 

On 15 December 1992 the Commissioner's Associate 
wrote to the ARU, although the letter contained an incorrect 
date of, and identifying number for, the aforementioned 
conference, it confirmed that— 

"(1) The Commission will direct that the Industrial 
Registrar undertake an investigation in relation to 
supervisor and subordinate relationships in 
Westrail operations. That investigation is to be 
conducted within the following precise terms— 

(a) investigate the incident on 9 November 1992 
regarding an altercation between Mr Barker 
and Mr Williams including— 

(i) the pre-incident circumstances 
(ii) the incident circumstances 

(iii) alleged post incident circumstances; 
(b) investigate the supervisory relationships at 

Kewdale to determine whether there are any 
shortcomings; 

(c) investigate an allegation by the ARU that 
supervisor Mr Barker has shortcomings in 
supervisory relationships with employees; 

(d) investigate allegation by the ROU that OA1 
Mr Williams has a record of provocative 
behaviour. 

(2) An investigation will also be conducted on behalf 
of the Railways Classification Board. 

(3) The result of the investigation will be reported to 
the Commission (also the Board). 

(4) The Commission (and the Board) will make 
Recommendations to Westrail after having con- 
sidered the results of the investigation. 

(5) That the ARU, having expressed doubt that the 
Commission (and the Board) has the jurisdiction 
to proceed beyond the conduct of an investigation, 
will be given the opportunity to take advice and 
be heard thereon." 

The order which subsequently issued by this Board 
reflected that same investigatory process and terms of 
reference. It is by this means that both the Board and the 
Commission sought to overcome a jurisdictional predica- 
ment. Complementary mechanisms involving Westrail, the 
ROU and the ARU, would, in the view of both tribunals, 
provide a basis for considering and addressing the workplace 
problems as they are perceived by each of these three. 

By a letter dated 21 December 1992 addressed to the 
Board and copied to Westrail and the ROU, the ARU applied 
for leave to intervene in the matter before the Board on the 
following basis— 

"The grounds for intervention by this Union are set 
out below: 

(1) The Union is of the view that the Board does 
not have jurisdiction to deal with the matters 
which are the subject of the proceedings, the 
Board's jurisdiction is excluded by virtue of 
S.23(3) (d) of the Industrial Relations Act 
1979. 

(2) Further, and in the event that the Board rules 
that it has got jurisdiction, the Union would 
seek to intervene in the proceedings on the 
basis that: 

(a) a member of the union is likely to be 
affected by the outcome of the course of 
action proposed by the Board in the 
proceedings; and 

(b) the course of action proposed by the 
Board in this matter seeks to vary the 
procedure which was agreed upon by 
Westrail, the Railway Officers' Union, 

and the Union, and the Union, to deal 
with the matters the subject of the 
proceedings, in the course of a confer- 
ence before the Commission in Applica- 
tion C662 of 1992; and 

(c) The Union seeks to make submissions 
to the board on the manner that any 
inquiry into the incidents, the subject of 
these proceedings, should take." 

In addition the aforementioned ARU letter requests that 
the Board, as a matter of urgency— 

"(C)onsider the matter of not proceeding any further 
with the enquiry by the Acting Registrar pending the 
hearing of this application by the Union." 

On 23 December 1992 the Board convened and concluded 
it would sit for the purpose of hearing the ARU application 
for leave to intervene and, in addition, it requested that the 
Industrial Registrar not proceed with the investigation 
described in the Board's order of 16 December 1992. 

At a hearing on 19 January 1993 the Board granted the 
ARU leave to intervene and be heard, having been satisfied 
that the union had demonstrated a sufficient interest in the 
conduct of, and the potential effects of any recommendation 
arising from, the proposed investigation. Leave to intervene 
was opposed by the ROU but supported by Westrail. 

At the outset, the ARU stated its intention not to challenge 
the jurisdiction of the Board on the ground stated in its 
application ie that such is excluded by virtue of s.23 (3)(d) 
of the Act. A different ground was argued. Having heard the 
intervenor address its substituted ground, the parties raised 
no objection and thereafter responded to the argument of the 
intervenor. 

In essence the ARU asserts that the Board lacks 
jurisdiction because the matter of an investigation is the 
subject of a proceeding before the Commission in matter No. 
C 662 of 1992 and accordingly is sub judice. We do not find 
it necessary to recite the arguments in rebuttal. The Board 
held that by reason of s.SOR of the Act it has the sole 
jurisdiction to inquire into and deal with any industrial 
matter relating to a railway officer, a group of railway 
officers, or railway officers generally and thus such matters 
were outside of the jurisdiction exercised by the Commis- 
sion in its conferences. Further, that notwithstanding it is 
within the jurisdiction of the Commission to deal with the 
industrial matter as it relates to members of the ARU, what 
resulted therefrom was an arrangement reached by the 
participants. Nothing remained before the Commission for 
determination. However, it does remain for the Commission 
to receive the Registrar's report and to formulate a 
recommendation. If it is for this reason the ARU applies the 
maxim sub judice, the continuing matter does not, simply 
because it exists, limit the jurisdiction of the Board. 

We now turn to consider the other arguments of the ARU. 
They were brief. Firstly, it is argued that because three 
entities have been involved in the disputed matter, that it, 
Westrail, the ROU and the ARU, they all should be involved 
in a tripartite investigation committee in order that any one 
of them may either challenge, or seek to clarify, views that 
are expressed by supervisors and their subordinates during 
the course of the investigation. That according to the ARU 
is to be preferred to a closed enquiry limited to interviews 
conducted by the Registrar. 

As an alternative it is submitted that the Board should 
delegate its authority to the Chairman and he then conduct 
the investigation concurrently as the Commission in matter 
No. C 662 of 1992. The format thereof the union advocate 
says should be such that representatives from Westrail, the 
ROU and the ARU are given the opportunity to put 
submissions and question, or cross question, the supervisors 
and subordinates selected to participate. At the conclusion 
thereof the intervenor proposes that the Chairman provide 
a report of his findings to the Board which, after 
consideration, should issue its recommendations to 
Westrail. 

Both Westrail and the ROU opposed the several ARU 
proposals. It is their view that supervisors and their 
subordinates will be inhibited by the presence of either 



Westrail, the ROU or the ARU and particularly so if they 
are able to question and cross question them. The alternative 
proposition that the Board's investigation be conducted by 
the Chairman is opposed on two bases. Firstly, no good 
cause has been shown why a dual investigation should not 
be undertaken by the Registrar. The officer acting in the 
position of Registrar has previously conducted an investiga- 
tion within Westrail and the parties are satisfied that he has 
the experience and is competent to perform the required 
task. Secondly, the ROU submits that the format of the 
investigation sought by the ARU requires the investigator 
to exercise various powers of the Board and that a precedent 
decision relating to the "School Teachers' Tribunal" states 
that the jurisdiction need be exercised by the board fully 
constituted by its three members. That problem does not 
arise, it is said, if the investigation takes the course 
proposed, that is, the Registrar conducts interviews and 
produces statements and his observations to the Board for 
its consideration and formulation of a recommendation. In 
addition, Westrail asserts that prior to making a recommen- 
dation the Board is required, by the operation of s26(3) of 
the Act, to hear the parties in relation to any information 
received from the Registrar. This again will require the 
Board to exercise its jurisdiction. 

At the outset we indicate that the purpose of an 
investigation being undertaken is for an independent body 
to provide a recommendation to Westrail in relation to the 
issues raised in the agreed terms of reference. No determina- 
tion will be made by the Board and it will remain a decision 
for Westrail to accept or reject, in whole or in part, the 
recommendations. The Board has identified that in the 
matter of Bazil Milentis v. Hon. Minister for Education (69 
WAIG 2930), the Industrial Appeal Court held that the 
Government Schools Teachers' Tribunal was required to 
exercise its jurisdiction fully constituted by three members 
and therefore the Chairman, a Commissioner, was not 
empowered to act as the Commission and determine a matter 
which arose in relation to a proceeding before the Tribunal. 
We are satisfied that the ratio of that decision, as it relates 
to s80A(3) of the Act, applies equally to s80V(2) of the Act 
which is the command that the jurisdiction of the Board shall 
be exercised by all members sitting together. Although there 
has been no suggestion that this section precludes the course 
adopted by the Board, we have, as a matter of course, given 
that matter consideration and concluded that the Registrar 
will not be exercising the jurisdiction of the Board. 

By the operation of s80W of the Act, s26(3) thereof is 
required to be observed by the Board when applicable. 
Section 26(3) of the Act requires that any party before the 
Board be given the opportunity to be heard on any matter 
or information it intends taking into account in deciding a 
matter when that matter or information had not previously 
been raised in a hearing of the matter. There has not yet been 
any hearing before the Board of an investigatory nature, and 
there is no matter before the Board for decision, nor will 
there be. Thus we are satisfied that s26(3) of the Act does 
not require the Board to proceed as argued by Westrail. 
However, that is not the end of it. We are of the opinion that 
natural justice should be afforded those who may be affected 
by the recommendation and therefore they ought be given 
the opportunity to be heard in relation to any matter or 
information that is to be considered by the Board in arriving 
at its recommendation. That opportunity will be provided by 
the Board. 

Having considered all that has been put to the Board, we 
are not convinced that the established format for the 
investigation should be varied. In its present form it will 
complement that of the Commission. That is, Westrail, the 
ROU and the ARU will be given the opportunity to provide 
a list of persons employed by Westrail whom, in their view, 
have had experiences and possess information relevant to 
the matters raised in the terms of reference for the 
investigation. It is our view that the persons interviewed, 
whether they be supervisors or subordinates, are more likely 
to be open and frank if they can express their views in 
confidence to an independent investigator. Thus, the Board 
is not prepared to allow Westrail, the ROU, or the ARU to 
participate in the interviewing process. Should any of these 

three believe that it is appropriate to provide a brief 
statement to the Registrar identifying areas upon which the 
Registrar should seek comment from those to be inter- 
viewed, that is approved by the Board. Any such statement 
is required to be lodged with the Registrar no later than 7 
days prior to the date which he announces to commence the 
interviewing process. 

Upon receiving a copy of the Registrar's report the Board 
will forward it to the parties and the intervenor. Thereafter 
the Board will convene a hearing at which each will be given 
the opportunity to address the contents of the report, to 
suggest what conclusions it should draw therefrom and 
finally, to what extent such conclusions should influence the 
Board in forming its recommendation. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner, 

Chairman of the Board. 

Appearances: Mr D. Johnston appeared on behalf of the 
applicant. 

Mr A. Borger appeared on behalf of the respondent. 
Mr A. Dzieciol appeared on behalf of the intervenor, the 

Australian Railways Union of Workers, West Australian 
Branch. 

SCHOOL TEACHERS 
TRIBUNAL— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TA 1 of 1992. 
Government School Teachers' Award 1991. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR R.J. POLLARD, MEMBER. 

14 January 1992. 
Reasons for Decision. 

THE CHAIRPERSON: By this application the State School 
Teachers Union of W.A. (Inc.) (hereinafter "the SSTU") 
seeks a new award. It is significant for a number of reasons. 
If successful the application would see a consolidation of 
four existing awards covering certain employees of the 
Minister for Education. These are the Government School 
Teachers' Salaries Award (1981), the Government School 
Teachers' General Conditions Award (1986), The Govern- 
ment School Tfeachers' Travelling, Transfer, Relieving and 
Removal Allowances Award of 1984 and the Government 
School Teachers' (Education Department) Locality Allow- 
ances Award 1984. But the application goes much further 
than this. It seeks to incorporate in the award all the terms 
and conditions applying to employees defined as teachers 
under the Education Act 1928-1981 and employed by the 
Minister for Education (hereinafter "the Respondent") in 
the high schools, primary schools and other education 
institutions generally administered by the Ministry of 
Education in Western Australia (hereinafter "the Minis- 
try") and in technical and further education institutions 
generally administered through the Department of Employ- 
ment, Vocational Education and Training (hereinafter 
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"DEVET"); such conditions currently being governed by 
regulations or subject to administrative direction or being 
agreed outcomes resulting from discussions in the past 
pursuant to the Wage Fixing Principles; which agreements 
have been recognised by the Tribunal for the purposes of 
various wage increases since 1989. 

Thus, the SSTU emphasises, the proposed award would 
constitute a consolidation of all existing terms and condi- 
tions of employment of teachers covered by the Education 
Act 1928-81. The SSTU asserts that, accordingly, the 
proposed award would meet the tests of the First Award 
Principle. The SSTU also seeks to have the proposed award 
endorsed as a paid rates award and for this it relies on the 
record of the existing awards and on the content of the 
proposed award. 

It is worth noting at this point that the proposed award is 
a complex document of some 151 pages with additional and 
significant appendices on top of that. Some provisions 
within it are an amalgam of conditions currently applying 
distinctively to classes of employees depending on the 
institution in which they are employed. This situation is the 
subject of more comment subsequently. 

Shortly prior to the hearing of this application proceeding 
the SSTU gave notice that it would be requesting that the 
Tribunal deal first with those parts of the schedule to the 
application which reflected existing award conditions or 
general standards of this Commission. The existing award 
provisions it described as falling within "Category 1" and 
it suggested that for convenience the remainder of the 
provisions in the proposed classed be defined as falling 
within "Category 2" or "Category 3". The distinction it 
drew between these categories can be simply stated. It says 
that Category 2 consists of all those provisions, whether 
clauses or parts of clauses, which reflect existing conditions 
applying to teachers and which, save for the exclusive and 
limited definition of "industrial matter" applying to that 
class of employee under the Industrial Relations Act, 1979 
(hereinafter "the Act"), could be and are commonly dealt 
with by the Commission in respect of other employees and 
employers. It says that Category 3 consists of all those 
provisions, whether clauses or parts of clauses, which reflect 
existing conditions applying to teachers and which are the 
result of existing agreed arrangements particular to this 
sector of public education. The SSTU's reference to the 
provisions in the three categories are adopted for the 
purposes of these reasons. 
I turn now to the basis on which the parties seek to have the 
claim dealt with by the Tribunal. In the first instance there 
is a question of power. Section 23 of the Act confers 
jurisdiction. Leaving aside the exclusions which are not 
relevant for the purposes here, section 23 is as follows— 

23. (1) Subject to this Act, the Commission has 
cognizance of and authority to enquire into 
and deal with any industrial matter. 

(2) Where by or under any other Act power is 
conferred on a person or body to appoint 
officers or employees for the purposes of that 
Act or to fix or determine the salaries, wages, 
or other remuneration, or other conditions of 
employment, of officers or employees ap- 
pointed for ihose purposes, or to do both of 
those things— 
(a) the jurisdiction that the Commission 

would have but for that other Act to hear 
and determine any matter or dispute 
relating to the salaries, wages, or other 
remuneration, or other conditions of 
employment, of those officers or em- 
ployees is not affected by that power 
conferred by or pursuant to that other 
Act; and 

(b) where there is any inconsistency be- 
tween a decision of the Commission 
relating to any such matter or dispute 
and any decision in the exercise or 
purported exercise of that power con- 
ferred by or under that other Act, to the 

extent of the inconsistency the former 
prevails and the latter is of no force or 
effect. 

(3) The Commission in the exercise of the 
jurisdiction conferred on it by this Part shall 
not— 
(a) prohibit the employment of employees 

on any day of the week or restrict in any 
other way the number of days or hours 
in the week during which any operation 
may be carried on in any industry or by 
any employer but nothing in this para- 
graph—- 

(i) prevents the registration with the 
Commission of any industrial 
agreement that contains or pro- 
vides for any such prohibition or 
restriction; or 

(ii) prevents the Commission from fix- 
ing the rates for overtime, work on 
holidays, shift work, week-end 
work, and other special work, 
including allowances as compensa- 
tion for overtime or any such work; 

(d) regulate the suspension from duty in, 
discipline in, dismissal from, termina- 
tion of, or reinstatement in, employment 
of any employee or any one of a class 
of employees if there is provision, 
however expressed, by or under any 
other Act for or in relation to a matter 
of that kind and there is provision, 
however expressed, by or under that 
other Act for an appeal in a matter of 
that kind; 

(e) provide for— 
(i) compulsion to join an organization 

to obtain or hold employment; or 
(ii) non-employment by reason of 

being or not being a member of an 
organization; 

or 
(f) provide for preference of employment at 

the time of, or during, employment by 
reason of being or not being a member 
of an organization; or 

(g) .» 
(4) Repealed. 
(5) Repealed. 

Section 7 of the Act defines "industrial matter" for the 
purposes of a teacher as defined and under the Education Act 
1928 in much narrower terms than applies to any other class 
of employee. The definition is as follows, exclusive of the 
deeming provision which is raised subsequently. 

"industrial matter", in relation to a person who is 
a teacher as defined in section 73A and is employed 
under the Education Act 1928, means— 

(a) salaries or ranges of salaries, including the 
incremental steps therein; 

(b) allowances for additional responsibility or 
additional duty; 

(c) allowances for disabilities and reimburse- 
ment of expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in 
lieu of payment of an allowance; 

(e) any matter relating to membership or non- 
membership of an organization; 

(f) any matter relating to the privileges, rights, 
or duties of any organization or association 
or any officer or member thereof in or in 
respect of any industry; 



(g) any matter relating to the restoration of a 
practice of collecting subscriptions to an 
organization of employees where that prac- 
tice has been ceased by an employer, or the 
implementation of an agreement between an 
organization of employees and an employer 
under which the employer agrees to collect 
subscriptions to the organization, 

[Emphasis Added] 
The deeming provision which follows on from (g) is in 

the following terms. 
but does not include any matter regulated under 

conditions of employment prescribed by or under the 
Education Act 1928 unless an organization of employ- 
ees and an employer agree that it is desirable for the 
matter to be dealt with as if it were an industrial matter 
and the Commission constituted by the Government 
School Teachers Tribunal established under Division 
1 of Part IIA is of the opinion that the objects of this 
Act would be furthered if the matter were dealt with as 
if it were an industrial matter; 

[Emphasis Added] 
It is noted that the principal objects of the Act are set 

down in section 6. 
It is convenient to summarise the SSTU submission 

before dealing with the application to deem matters to be 
industrial matters. It seeks— 

• the issue of a single new award in the terms of a 
composite schedule covering the employment of 
all teachers engaged in primary and secondary 
schools and in technical and further education 
institutions. 

and 
a determination by the Tribunal on issue of such 

award that by its terms it is and should be 
categorised as a "paid rates" award. 

The grounds on which the SSTU relies are summarised 
as follows. 

• The proposed award reflects existing terms and 
conditions of employment including as already 
expressed in four current awards of the Commis- 
sion. 

• The SSTU and the employer agree for the 
purposes of the deeming provision in section 7 of 
the Act that the Tribunal should enquire into and 
deal with any matter in the proposed award which 
does not fall within the limited definition therein 
as if it were an industrial matter. 

© It submits that having regard for the principal 
objects of the Act, the terms of the proposed 
awards and their origins, particularly so far as they 
represent industrial agreements reached in the 
course of structural efficiency negotiations and 
implemented, the Tribunal should form the neces- 
sary opinion to deem any aspect of the proposed 
award an "industrial matter". 

• The merit of the proposed terms is a matter for 
consideration in the context of the First Award 
Principle and by virtue of all the terms reflecting 
existing terms and conditions being in the pro- 
posed award, this Principle is met. 

• There is no impediment to the issue of the 
proposed award posed by existing regulations 
pursuant to the Education Act 1978 by virtue of 
the fact that the proposed terms reflect these 
conditions. 

© An award of the Commission, so far as its terms 
conflict with any regulation pursuant to the 
Education Act 1928, would override such regula- 
tion. 

• A finding of a "paid rates" award is warranted by 
a previous decision of the Tribunal, the record of 
award regulation and the application of the 
Financial Administration and Audit Act. 

• The application for a single award exclusive even 
of divisions to account for the employment of 
those in DEVET and those employed by the 
Ministry of Education should be respected in the 
interests of industrial harmony. 

To facilitate the fuller detailed examination of the terms 
of the proposed award foreshadowed as being required by 
the Tribunal in respect of conditions not regulated currently 
by any award, the SSTU requested that the Tribunal deal 
with Category 1 and Category 2 matters in the first instance 
and with Category 3 matters subsequently and through 
enquiry in the first instance by the Chairperson or as 
nominated by the Tribunal. 

The position of the Respondent at the hearing was put 
generally and then separately so far as the Ministry and 
DEVET were concerned. The submissions are summarised 
as follows. 

• The Respondent agrees with the SSTU that any 
matter within the proposed award which does not 
fall within the limited definition of "industrial 
matter" for the purposes of teachers per section 
7 of the Act should be deemed to be such under 
the enabling provision in that section. 

• The Respondent made no submissions going to 
reasons why the Tribunal should form an opinion 
that to proceed to enquire into and deal with the 
issues as if they were "industrial matters". 

© The Respondent emphasised that, subject to the 
next point, though agreement existed as to the 
issue of a new award and there was no objection 
in principle to any terms sought in the proposed 
award, there were some minor matters and some 
drafting matters which required further clarifica- 
tion between the Respondent and the SSTU. 

• The Respondent sought, "at least", the expres- 
sion of terms applying to DEVET covered 
teachers to be established within a division of the 
proposed award separate from the expression of 
terms applying to teachers covered by the Minis- 
try of Education and foreshadowed that separate 
awards would be pursued subsequently by the 
Respondent as its preferred option in the longer 
term. 

© The Respondent submitted that while it had 
received advice that so far as there was any 
inconsistency regulations made pursuant to the 
Education Act, would override any award provi- 
sion of this Commission, this should not preclude 
the Tribunal from proceeding on in the terms 
(largely) agreed between the parties. 

• The Respondent endorsed the approach suggested 
by the SSTU to the effect that the Tribunal 
proceed to determine the application on the basis 
of the Category 1 and 2 provisions and with 
Category 3 matters to be the subject of further 
enquiry through the Tribunal Chairperson direct 
to the parties in the first instance. 

• The Respondent endorsed the submission of the 
SSTU to the effect that the award sought should 
be categorised as a "paid rates" award although 
it acknowledged that for a period to December 
1992 an over award payment existed. 

• The Respondent endorsed the SSTU submission 
that the proposed award would meet the tests of 
the First Award Principles. 

Submissions were also respectively made in this matter 
on behalf of the Minister for Productivity and Labour 
Relations (hereinafter "the Minister") and the Chamber of 
Commerce and Industry of Western Australia (Inc.) (herein- 
after "the Chamber") who had been served with the 
application as required by section 29A of the Act. No other 
party so served sought to be heard. 

The Minister submitted that the application for award 
coverage in the terms sought here were matters which should 
be dealt with by the Tribunal; such course being in the public 
interest and consistent with public sector policy. However 
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the Tribunal was urged to give consideration to the efficacy 
of an issue of a single award covering two such disparate 
sectors of public education in the context of the claim by the 
SSTU for such. 

The Chamber's submission was also most helpful in that 
it went some way to raising a further frame of issues for 
consideration by the Tribunal for the purpose of forming of 
the requisite opinion so far as the enabling provision in 
section 7 is concerned. These included the fact of the 
legislative discrimination under the Act between public and 
private sector teachers in primary and secondary schools as 
well as other employees so far as access to the Commission 
is concerned and the need to have regard for the public 
interest implications of any prospective award provision 
"flowing on" to the private sector. 

The matter of the application for a single award covering 
all teachers employed pursuant to the Education Act 1928 
is the subject of particular consideration here. As the record 
shows the SSTU pursued this course consistently and 
vigorously in its submissions. It was questioned by members 
of the Tribunal on its position in the light of existing 
divisions within current awards. It was questioned on the 
efficacy of the course. It was questioned on the standing of 
a policy of extreme devolution which had been the subject 
of earlier adverse comment in the reasons for a Tribunal 
decision. And it was requested to provide further detail on 
the decision of its policy making body which gave rise to 
the course of the single award approach being advanced 
here. It did so. 

The attention of the Tribunal now has been drawn to an 
extract from "the SSTUWA Policy Document, 1992— 
Technical and Further Education Section" at page 102. This 
is repeated here as follows— 

''4.9 One Award for Primary / Secondary / TAPE 
The Union will strongly oppose any move that 

would have the effect of creating a separate Award 
for TAPE members. Further, that in any event that 
Conditions of Service of any members that are 
currently in the Education Act be incorporated in 
any Award, that such award be agreed to only if 
it incorporates the conditions of all members. 
Primary, Secondary and TAPE. 

This opposition extends to any separation 
within the Teachers' Salaries Award to any 
separate divisions or sections for Primary, Secon- 
dary and TAPE." (c.1990) 

The explanation for this position was effectively that the 
membership of the SSTU fervently believed in the union 
maxim that "unity is strength" and that past experience has 
shown that unless there was a common advance by all 
members, some members were left behind languishing. 

For my own part I make the following observations on 
this part of the claim. Notwithstanding the strength of the 
position put by the SSTU for a single award, I am not 
convinced that it has merit. Indeed there is much more 
before the Tribunal which supports quite the opposite 
conclusion on merit; that is, subject to any questions of merit 
going to terms, the issue of two awards is to be preferred. 
It is noted that the submissions of the Respondent could be 
categorised as half hearted support for a divided award as 
a mid-way measure of some sort simply out of respect for 
the position of the SSTU and a desire to be able to continue 
negotiating with this union on a constructive basis across a 
range of issues. In my view this is not a submission which 
goes to the heart of the issue so much as expediency (though 
that is not to say that expediency in industrial relations can 
never be meritorious). 

So far as the fact that there is agreement between the 
parties as to the issue of a single award goes (albeit the 
Respondent would have two distinct divisions in it) this is 
no bar to the Tribunal in that the views of the parties do not 
simply dispose of the question for consideration. The 
considering of that claim is matter for the discretionary 
exercise per section 26 of the Act. The fact of an application 
for a single award gives rise to the question of whether it 
should issue in that form. 

As well as the views of the parties, the following should 
be included in any consideration. Since 1987, and particu- 
larly since 1989, the Wage Fixing Principles have empha- 
sised and indeed encouraged an enterprise approach. These 
parties have not been excused from this and, as the record 
shows, have pursued the ends prescribed by those Principles, 
and distinctively from the primary and secondary schools so 
far as the technical and further education institutions are 
concerned. The further emphasis on enterprise bargaining in 
the 1992 State Wage Case is also a relevant consideration 
here in that the course of the single award sought here would 
constitute an opposite outcome. There is also a history, and 
indeed a long history, of different administration and work 
place organisation of technical and further education 
institutions compared with primary and secondary schools 
which is of account. And as the record of recent cases in this 
Commission demonstrates, there is also the fact that 
technical and further education has been the subject of 
specialised reports of relevance to those who work in those 
institutions exclusive of primary and secondary schools. 
Further, there is no other award so far as I am aware which 
regulates, commonly, the employment of primary, secon- 
dary and technical and further education teachers in this 
country. 

In my view these are all factors which go to a conclusion 
that a single award should not issue in this matter. To these 
can be added the very practical consideration that an award 
should be reasonably accessible to those affected by it. A 
single document here, whether it includes all the terms 
sought or not, could hardly be said to be reasonably 
accessible when it is a complex amalgam, effectively, of 
conditions applying across demonstrably different systems 
of public education and distinctively so far as the employees 
in those systems are concerned. 

Finally, I query the purpose of the SSTU policy decision 
in the context of this application. In an earlier decision of 
this Tribunal attention was drawn to the serious and 
deleterious industrial relations ramifications of an internal 
union process which resulted in a five month delay before 
the SSTU was able to even answer a duly raised proposition 
developed in consultation with the SSTU. Now the SSTU 
advances a single award proposition which flies in the face 
of its own record, of the record of development of the 
education sectors it seeks to further regulate, of the thrust 
of the Wage Fixing Principles and of reasonable industrial 
sanity and seeks to justify this course on the basis of 
concerns internal to the SSTU that a section of the 
membership might be disadvantaged in respect of another 
section otherwise. With respect, this concern is a matter to 
be resolved internally and not to be inflicted on the 
Commission in a case of this nature. Further I consider a 
global proscription of courses of action as exists in the 
policy extract demonstrates again the potential for such to 
render the organisation bound by it a nullity in practical 
terms in industrial relations. It pre-empts any merit 
considerations in the particular case and, in regard to this 
application, it precludes a sensible approach to deal with the 
concern it is supposed to be addressing. For instance the fact 
of separate awards does not preclude savings or protective 
clauses being included. But such practical alternatives are 
precluded from either proposal by the SSTU or considera- 
tion by the SSTU as a result of the decided policy. This is 
not a situation to be sustained or encouraged. I believe that 
by acceding to a single award issuing out of this application, 
the Tribunal would be doing just that. 

For all of the foregoing reasons I would not ratify a single 
award to issue out of these proceedings. Nor would I see a 
"divided" award as the answer. A divided award would be 
an artifice, voluminous, largely superfluous to any employee 
depending on the system subjected involved, and unduly 
bureaucratic. 

I make clear that I have been mindful of the respective 
positions of the SSTU and the Respondent in declining 
either the course of a single award or a divided award in 
considering this matter. However on the basis of what is 
before the Tribunal 1 consider that the authority conferred 
on the Commission by section 26(2) of the Act should be 
availed of in that any decision for award coverage arising 



out of this application should distinguish between those 
institutions administered by DEVET and those institutions 
administered by the Ministry by the issue of separate 
awards. 

So far as the questions before the Tribunal at this point 
are concerned have concluded as follows. 

1. That the Tribunal should note that the parties have 
reached agreement in principle (and very largely 
in terms) that the subject matter of the various 
provisions of the proposed award so far as they 
have been identified as falling within Category 2 
and Category 3 variously should be deemed to be 
industrial matters pursuant to section 7. 

2. That so far as the subject matter of the provisions 
of the proposed award have been identified as 
falling within Category 2 and Category 3 the 
Tribunal should find that, prima facie, these are 
such that the Tribunal should form the requisite 
opinion for the purposes of section 7 of the Act 
that they should be enquired into as if they were 
industrial matters; provided that should that 
enquiry give rise to concerns by the Tribunal that 
any part of the claim should not be deemed an 
"industrial matter" then that concern should be 
raised with the parties at that time and they shall 
be heard on such concerns before any conclusion 
is reached. 

3. That, subject to 4. hereof, there is no impediment 
to the consolidation of the existing terms in the 
four awards identified in the foregoing reasons 
and indeed good reason for the same. 

4. That the terms and conditions of employment of 
teachers employed pursuant to the Education Act 
1928 should be distinguished depending on 
whether the institution concerned is administered 
by the Ministry or by DEVET and that this will 
be best achieved by the issuing of separate awards. 

5. That having regard for 3. and 4. hereof there is no 
impediment to an interim order issuing which 
would reflect these conclusions. 

6. That the provisions contained in Category 2 and 
Category 3 should be subject to further enquiry by 
the Tribunal through the agency of the Chairper- 
son and that such enquiry should include whether 
or not there is any specific consideration arising 
which would warrant further submissions by the 
parties in the context of the objects of the Act 
and/or section 26 of the Act, and particularly 
public interest considerations with the Tribunal to 
consider the results of such enquiry shortly after. 

7. That in respect of 6. hereof the parties should be 
required to keep the Minister and the Chamber 
informed of any outcome/s and that such parties 
should have the right to be heard expressly 
reserved to them. 

So far as the question of a "paid rates" award is 
concerned I would see the Tribunal refraining from making 
any finding at this point or before the final determination of 
this application. 

So far as there is a question of whether or not the 
regulations pursuant to the Education Act 1928 can override 
an award of this Commission I consider that the Tribunal 
is not in a position to make such a determination on the 
limited submissions put to us as to date and that this 
question, so far as it goes to the efficacy and/or merit of the 
terms actually sought, should remain extant for considera- 
tion in the particular. In saying that though I would observe 
that, there appears to be no ground in law which would 
inhibit the Tribunal from making an award of the nature 
sought notwithstanding the existence of regulations which 
may or may not contradict its terms. 

So far as 3. and 4. of the foregoing are concerned I would 
direct the parties to confer with a view to producing drafts 
of schedules of terms to apply to employees of DEVET and 
the Ministry of the terms and conditions currently applying 
in the four relevant awards and that they be directed to 

confer further with the Awards Officer of the Commission 
(or his nominee) as to the content of these drafts for matters 
of style and clarity and for the purposes of an accurate 
consolidation; with a report on the outcome to be made by 
the Awards Officer to the Chairperson in the first instance. 

MS REEVES: I have read the reasons for decision of the 
Chairperson in draft form. I agree with those reasons and the 
conclusions reached and have nothing to add. 

MR POLLARD: I agree with the conclusions of the 
Chairperson with the exception of that which would result 
in separate awards. 

The SSTU is bound by the decisions taken at its 
Conference. It is the supreme decision making body for the 
purposes of the SSTU. It is a Conference decision that the 
SSTU may not pursue or agree to separate awards. The 
SSTU has vehemently maintained that position in its 
submissions in this Matter No. TA 1 of 1992. In my view 
this and the position of the Respondent Employer not to 
oppose a single award should be given significant weight 
and I do not consider that this is outweighed at this time by 
the other factors identified by the Chairperson. 

Declarations and orders reflecting the foregoing will now 
issue. In the case of the respective awards to issue covering 
teachers in primary and secondary public sector education 
and teachers in technical and further education institutions 
the distinguishing number to apply for the purposes of the 
Registry records will be TA 1(1) of 1992 and TA 1(2) of 
1992 respectively.   

24 February 1993 

THE CHAIRPERSON: These further reasons are unani- 
mous. On 14 January 1993 the Tribunal issued reasons for 
decision and minutes of orders in Matter No. TA 1 of 1992. 
As the reasons made clear the decision of the Tribunal that 
two awards were to issue was a matter, in the first instance, 
for the production of separate schedules consolidating the 
terms and conditions of four existing awards so far as they 
applied to teachers in public sector primary and secondary 
education and to teachers in public sector technical and 
further education. 

That consolidation was then undertaken by the parties 
subject to further enquiry by the Chairperson, and with the 
assistance of the Commission's Senior Awards Officer 
being provided to the parties on matters of style and 
standards of this Commission. 

It was understood out of this enquiry that the parties 
agreed that a contract of service clause should be included 
in each award and it was understood that it was agreed that 
the terms in these clauses were to reflect existing regulations 
per the Education Act Regulations 1960 in all substantive 
respects. However at this point, it is plain that problems of 
clarity, consistency and perhaps even discrimination have 
arisen. In these circumstances the matter of what is to be 
included in the contract of service clauses, with one 
exception, will be set aside for further enquiry through the 
medium of T 3 of 1993. The exception is the requirement 
pursuant to the State Wage Fixing Principles that awards 
include a provision specifying that an employer may direct 
an employee to carry out such duties as are within the limits 
of the employee's skill, competence and training. 

The other provisions within the schedules reflect existing 
award conditions in all substantive respects. The parties are 
expected to examine the schedules carefully and raise any 
matters arising, as appropriate, at the speaking to the 
minutes of orders. 

As a result of the process of review undertaken throughout 
the consolidations, minutes of orders which issued in 
January have been overtaken to the extent that they included 
directions to that end. For that reason the minutes have been 
amended here to omit those directions. The schedules now 
issue with the minutes of orders for the issue of the two new 
awards, the cancelling of the four superseded awards and 
provision for further consideration of the remaining terms 
and conditions raised by the parties through the medium of 
the divided claim designated T 3 of 1993. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Tbachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TA 1 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER 
MR R.J. POLLARD, MEMBER. 

25 February 1993. 
Order. 

HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of W.A. (Inc.), Mr R. Farrelly and Mr R. 
Stratton on behalf of the Minister for Education, Dr G. 
Sefton on behalf of the Minister for Productivity and Labour 
Relations and Mr M. O'Connor on behalf of the Chamber 
of Commerce and Industry of Western Australia, and a 
speaking to the minutes being held on the 25th day of 
February 1993; now therefore the Government School 
Teachers Tribunal pursuant to the powers conferred by the 
Industrial Relations Act, 1979 hereby— 

1. Declares that pending further consideration in 
terms, the Tribunal is of the opinion that it should 
enquire into all matters raised in the schedule of 
the application as if each matter was an "indus- 
trial matter" for the purposes of the Industrial 
Relations Act, 1979. 

2. Orders that those parts of the claim which are not 
incorporated in either the award which issues per 
3. hereof or the award which issues per 4. hereof 
shall be divided from the remainder of the claim 
and shall be designated T 3 of 1993. 

3. Orders that a new award to apply in the technical 
and further education sector of education shall 
issue per Schedule II of this Order (with the 
application to be recorded forthwith as TA 1/1 of 
1992 for the purposes of the record of this award 
in the Commission). 

4. Orders that a new award to apply in primary and 
secondary public sector education shall issue per 
Schedule I of this Order (with the application to 
retain the designation TA 1 of 1992 for the 
purposes of the record of this award in the 
Commission). 

5. Orders that on and from the date of operation of 
awards issued per 3. and 4. hereof the following 
awards shall cease to have effect; 

• Government School Teachers' Salaries 
Award (1981) 

® Government School Teachers' General Con- 
ditions Award (1986) 

• The Government School Tbachers' Trav- 
elling, Transfer, Relieving and Removal 
Allowances Award of 1984 

• Government School Teachers' (Education 
Department) Locality Allowances Award 
1984 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule I. 
L—Title. 

This award shall be known as the Teachers (Public Sector 
Primary and Secondary Education) Award 1993 and shall 
supersede and replace the following awards so far as they 
apply to employees and the employer now covered by this 
award. 

• Government School Tbachers' Salaries Award 
(1981). 

• Government School Teachers' General Condi- 
tions Award (1986). 

• The Government School Teachers' Travelling, 
Transfer, Relieving and Removal Allowances 
Award of 1984. 

• Government School Teachers' (Education Depart- 
ment) Locality Allowances Award, 1984. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

Part I—Salaries and Additional Payments 
8. Salaries 
9. Annual Increments 

10. Payment of Salaries 
11. Summer Vacation Loading 

Part II—Allowances 
12. Allowances Payable on Appointment, Promotion 

or Transfer 
13. Camping Allowance 
14. Disturbance Allowance 
15. Excess Travelling Allowance 
16. Isolated Schools Allowance 
17. Locality Allowance 
18. Motor Vehicle Allowance 
19. Property Allowance 
20. Relieving Allowance 
21. Removal Allowance 
22. Summer Vacation Travel Concessions 
23. Travelling Allowance 

Part III—Leave Provisions 
24. Leave to Attend Union Business 
25. Trade Union Training Leave 

Part IV—Other Provisions 
26. Deduction of Union Subscriptions 
27. Grievance Resolution Procedures 
28. Liberty to Apply 

Schedule A—Parties 
Schedule B—Salaries and Additional Payments 
Schedule C—Locality Allowance 
Schedule D—Appointment, Promotion, Transfer, Re- 

lieving and Travelling Allowances 
Schedule E—Motor Vehicle Allowance 
Schedule F—Camping Allowance 
Schedule G—Recovery of Overpayments 
Schedule H—Vacation Travel Concessions 
Schedule I—Isolated Schools 

3.—Area of Operation. 
This award shall apply throughout the State of Western 

Australia. 

4.—Scope. 
This award shall apply to all employees employed by the 

Minister for Education in the Ministry of Education under 
the provisions of the Education Act 1928. 



73 W.A.I.G. 

5.—Term of Award. 
This award shall operate from 25 February 1993 and shall 

remain in force for a period of one year. 

5A.—Exclusion from Term. 
Notwithstanding the term of the award the subject matter 

of the subsidiary vehicles from the application for the award 
issued here (Matter No. T 3 of 1993) may proceed to 
finalisation and with any consequential adjustments to the 
award to be included in this exclusion. 

6.—Definitions. 
For the purposes of this award: 

"Chairperson" shall mean the Chairperson of the 
Tribunal; 

"Chief Executive Officer" shall mean the senior 
officer of the Ministry or responsible officer of the 
Ministry delegated to act on behalf of the Minister; 

"District" shall mean: 
District 1: That area within a line commencing 

on the coast; thence east along latitude 28 to a 
point north of Tallering Peak; thence southeast to 
Mt Gibson and Burracoppin; thence to a point 
southeast at the junction of latitude 32 and 
longitude 119 to the coast. 
District 2: That area within a line commencing on 
the south coast at longitude 119 thence east along 
the coast to longitude 123; thence north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

District 3: That area within a line commencing 
on the coast at latitude 26; thence along latitude 
26 to longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

District 4: That area within a line commencing 
on the coast at latitude 24; thence east to the South 
Australian Border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence west 
along latitude 26 to the coast; 

District 5: That area of the State situated 
between the latitude 24 and a line running east 
from Camot Bay to the Northern Territory. 

District 6: That area of the State north of a line 
running east from Camot Bay to the Northern 
Tbrritory Border. 

"Education Act" shall mean the Education Act 
1928. 

"Employee" shall include any person employed 
under the classifications as prescribed in Clause 
8.—Salaries of this Award and shall have the same 
meaning as "teacher". 

"Employer" shall mean the Minister for Education 
provided that any authorised officer of the Ministry 
acting on behalf of the Minister shall be deemed to be 
acting on behalf of the employer; 

"Government School" shall have the same meaning 
as it has in the Education Act; 

"Metropolitan Schools Boundary" shall mean the 
line joining and including the following schools and 
locations: 

Becher Point, Byford, Carinyah, Sawyers Valley, 
Mt Helena, Warbrook and a line due west to the 
Coast. 

"Metropolitan Schools District" shall mean the area 
bounded by the Metropolitan Schools Boundary and 
the coast together with Rotmest Island. 

"Minister for Education" shall mean the Minister 
to whom the administration of the Education Act is for 
the time being committed; 

"Ministry" shall mean the department of the public 
service principally assisting the Minister for Education; 

"Part-time Teacher" shall mean a teacher employed 
to work less hours than full time; 

"Pre-School Centre" shall have the same meaning 
as it has in the Education Act. 

"Teacher" shall mean as defined in the Education 
Act 1928 and shall include— 

(a) any person engaged in teaching in a govern- 
ment school; 

(b) any person employed by the Minister and 
engaged in teaching in a pre-school centre; 
and 

(c) any person holding or acting in a position in 
the Ministry for which a teaching academic 
qualification is required, 

but does not include any public servant, whether or 
not he or she holds, or acts in a position in respect of 
which a teaching academic qualification is required; 

"Tribunal" shall mean the Commission constituted 
by the Government School Teachers' Tribunal estab- 
lished under Part IIA—Constituent Authorities of the 
Industrial Relations Act 1979. 

"Union" shall mean the organisation known as the 
State School Teachers' Union of W.A. (Inc.). 

7.—Contract of Service. 
The employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

Part I—Salaries and Additional Payments. 
8.—Salaries. 

(1) For the purpose of this clause— 
"Approved" shall mean approved by the employer; 
"Casual teacher" shall mean a teacher employed as 

required on an hourly contract including as a relief 
teacher; 

"Four-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of four years 
of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teacher training, or obtained other qualifications ap- 
proved as of equivalent standard; 

For the purpose of this clause only, the Teachers' Higher 
Certificate gives four-year-trained status to a teacher. 

"Five-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of five years 
of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teacher training, or obtained other qualifications ap- 
proved as of equivalent standard; 

"Internal Relief shall mean the taking of a relief 
class by a teacher employed as part of the normal 
staffing establishment of a school. 

"Relief Teacher" shall mean a casual teacher 
engaged to provide relief for a teacher employed as part 
of the normal staffing establishment of a school. 

"Tertiary education" shall mean undertaking a 
course at an approved education institution for which 
the pre-requisite is a successful Year 12 of schooling 
or its approved equivalent; 

"Three-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of three 
years of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teaching training, or obtained other qualifications 
approved as of equivalent standard; 

"Two-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of two years 
of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teacher training, or obtained other qualifications ap- 
proved as of equivalent standard; 
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"Unqualified teacher" shall mean a teacher who 
does not hold an approved teacher's qualification. 

(2) Teachers shall be paid in accordance with the salaries 
and allowances contained in Schedule B—Salaries and 
Additional Payments of this award. 

(3) (a) Teachers who possess an approved qualification 
shall be placed on the salary scale prescribed in 
Schedule B, Table I of this award as follows— 

(i) Three-year-trained teacher—Level 1, Point 
4; 

(ii) Four-year-trained teacher—Level 1, Point 5; 
(iii) Five-year-trained teacher—Level 1, Point 6; 

provided that teachers who possess approved 
qualifications in excess of those specified above 
may be placed on the salary scale at the discretion 
of the employer. 

(b) Teachers who do not possess an approved qualifi- 
cation may be placed on salary points lower than 
those specified in paragraph (a) of this subclause 
at the discretion of the employer. 

(c) On first appointment to the Ministry, other than 
directly from a teacher training institution, teach- 
ers may be placed on the appropriate salary scale 
in Level 1 or 2 as determined by the employer 
having regard for their qualifications and experi- 
ence. 

(4) Progression from Level 1 to Level 2 of Schedule B, 
Table I, will be subject to attainment of a four year trained 
qualification, except that the employer may allow a 
three-year-trained teacher to progress to Level 2 subject to 
subclause (10) of this clause. 

(5) A teacher who has not had a satisfactory report may 
not advance fu: :ster than three annual increments from the 
salary point on appointment. 

(6) An unqualified teacher may not proceed beyond Level 
1, point 6, of Schedule B, Table I, except that the employer 
may at his/her discretion, and under such terms as he/she 
thinks fit, allow an unqualified teacher to progress to Level 
1, point 8. 

(7) Teachers employed on Schedule B, Table 1, Level 1 
and 2 who have added to their qualifications after 
appointment may be given accelerated progression subject 
to the following restrictions— 

(a) An unqualified teacher appointed from a teacher 
training institution who obtain approved teaching 
qualifications within a period of three years after 
leaving the teacher training institution shall be 
placed on the same salary point as his/her 
contemporaries at the time of appointment who 
were appointed with qualifications. 

(b) Unqualified teachers other than those referred to 
in paragraph (a) of this subclause shall advance 
one increment on gaining approved teaching 
qualifications. 

(c) A two-year-trained teacher who obtains the 
qualifications of a three-year-trained teacher shall 
advance one increment but shall not proceed 
beyond the maximum of Level 1 except as 
provided for in subclause (10) of this clause. 

(d) A three-year trained teacher who obtains the 
qualifications of a four-year-trained teacher shall 
advance one increment. 

(e) A four-year-trained teacher who completes a 
course of higher study, approved by the employer, 
leading to an award such as Doctoral Degree, 
Master's Degree or approved Graduate Diploma, 
shall advance one increment but shall not proceed 
beyond the maximum of Level 2, Schedule B, 
Table I (provided that only one increment can be 
obtained under this subclause). 

(8) Positions shall be placed in Schedule B, Table I 
according to the classification determined for the school 
they are in pursuant to the Education Act Regulations 1960. 

(9) (a) Key Teachers as designated: 
(i) Key teachers will be appointed in areas of 

need for a period of not less than three years; 
provided that appointments for a period less 
than three years may be approved by the 
employer in exceptional circumstances. 

(ii) Key teachers will not be eligible to apply for 
promotion until the third year of their 
appointment. 

(iii) Key teachers may clear any long service 
leave entitlements at any time during their 
period of appointment. 

(iv) Key teachers will not be entitled to leave 
without pay during the first year of their 
appointment. 

(b) Senior Teachers: 
(i) The selection process in schools for senior 

teachers may commence in schools to enable 
recommendation for appointment from the 
start of second semester 1992. 

(ii) Senior teacher status for individual teachers 
will be co-ordinated and approved centrally. 

(iii) Where approved, appointments will apply 
from the first pay period commencing on or 
after the date of the school selection panel's 
recommendation that a particular teacher be 
granted senior teacher status. 

(iv) Applicants must be at Level 2 of the salary 
scale. Schedule B, Table I, and must have 
completed a minimum period of full time 
equivalent service at the time of application 
in accordance with the following schedule: 

Year Minimum Full time 
Equivalent Service 

1992 15 years 
1993 14 years 
1994 13 years 
1995 12 years 
1996 11 years 
1997 10 years 
1998 and thereafter 9 years 

(v) Full time equivalent service, for the purposes 
of this subclause, includes all full and part 
time employment recognised by the em- 
ployer, but does not include employment as 
a relief teacher. 

(vi) Senior teachers will be appointed for a term 
of not less than three years. 

(10) Access of Three-Year-Trained Teachers to Level 2 
Salaries. 

(a) On and from 1 February, 1992, until 11 July 1998, 
any teacher with three-year-trained status (includ- 
ing a two-year-trained teacher with ten years' 
service) who has completed at least fifteen years 
full time equivalent service, may apply to proceed 
to Level 2. 

Full time equivalent service, for the purposes of 
this subclause, includes all full and part time 
employment recognised by the employer, but does 
not include employment as a relief teacher. 

(b) Tbachers seeking access to Level 2 salaries 
subsequent to 11 July 1998 must have completed 
the qualifications of a four-year-trained teacher. 

(c) A teacher with three-year-trained status who 
proceeds to Level 2, Schedule B, Table I after 
completing at least fifteen years full time equiva- 
lent service shall progress through the increments 
in Level 2 by biennial increments, but may not 
proceed beyond Level 2, point 2, except as 
provided in paragraph (d) of this subclause. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 903 

(d) A teacher with three-year-trained status who 
successfully completes a three year term of 
appointment as a Senior Teacher, and who is 
re-appointed for a second three year term, shall 
progress by biennial increment to Level 2, point 
3 and attain four-year-trained status for salary 
purposes only. 

(11) The pay rates and conditions set out in this clause 
were last varied with effect on and from 16 July 1992. 

(12) Transition provisions applying as at 24 December 
1991 for the placement of teachers into the new salary 
structure shall be as follows: 

(a) Unless specifically detailed elsewhere in this 
clause, employees will convert to the equivalent 
or closest salary higher at the commencement of 
the new salary structure. 

(b) Subject to paragraph (d) of subclause (10) of this 
clause. Heads of Department (previously Senior 
Teachers) who at the date of introduction of the 
new structure have over eight years experience 
will convert to the third salary point of Level 3 of 
Table I of Schedule B of this award. 

(c) Subject to paragraph (d) of subclause (10) of this 
clause. Heads of Department (previously Senior 
Teachers) with less than eight years experience 
will convert to the first salary point of Level 3 of 
Table I of Schedule B of this award and retain 
their former incremental date. 

(d) Heads of Department (previously Senior Teach- 
ers) paid on the "other" salary rate as at 30 June 
1990 will convert to the first salary point of Level 
3 of Table I of Schedule B of this award. 

(e) Where a teacher is in receipt of a salary that 
equates to a salary under the new structure, the 
teacher shall remain on that salary and retain 
his/her current incremental date. 

(f) Where a teacher receives a salary increase in 
converting to the new salary structure that 
employee shall receive a new incremental date 
being the date of introduction of the new salary 
structure. 

(g) Appointments, promotions and transfers for the 
1991 school year will be on existing conditions. 

(h) Where a new classification has been created (eg 
Primary Principal of a school with greater than 
700 students) the new positions will be advertised 
in 1991 for 1992. Only substantive Class IA 
Primary Principals as at the date of introduction 
of the new structure will be eligible to apply for 
these new positions. 

(i) Principals currently in primary schools with more 
than 700 students will receive higher duties 
allowance until such time as the new classified 
position is filled substantively. 

(j) This principle of filling the newly created classifi- 
cations will apply to the following positions 
also— 

• Principal of District High School greater than 
450 students 

• Principal of Education Support School 
greater than 40 to 80 students 

(k) A teacher appointed as a Senior Assistant as at 30 
June 1990 will transfer as a Deputy Principal if the 
school is entitled to a new Deputy Principal. 

Where a Senior Assistant chooses not to 
transfer to a school entitled to a deputy principal 
Level 3 position, that employee shall be entitled 
to convert to Level 3, point 1 of Table I of 
Schedule B of this award and shall retain that 
salary point as a personal classification. 

(1) No teacher will be financially disadvantaged by 
the introduction of the new structure. 

(m) Guidance staff employed as at 30 June 1990 will 
have the option of electing to transfer to the new 
School Psychology Service or remaining on the 
existing Guidance Officer salaries and conditions. 

A Guidance Officer who elects to remain on 
existing salaries and conditions will remain on 
Table IV—Guidance Officers of Schedule B of 
this award. 

(n) (i) Positions of Senior School Psychologist and 
Principal School Psychologist will be adver- 
tised and filled under the new School 
Psychology Service. 

(ii) Positions of District and Senior Guidance 
Officer will cease to exist. 

(o) District Guidance Officers and Senior Guidance 
Officers will be placed on salary maintenance if 
they elect to remain on Guidance Officer condi- 
tions. 

(p) Once the new School Psychology Service struc- 
ture has been put in place and the number of 
officers who elect to change over has been 
determined, some promotional positions of Guid- 
ance Officer Grade I and II will be advertised 
under existing conditions. Some promotional 
positions of Guidance Officer I and II will be 
provided until 1997. Details of the number are to 
be negotiated between the Ministry and Union. 

9.—Annual Increments. 
(1) Unless specifically provided for in this Award, 

progression through the increments within levels shall be by 
annual increment and shall be subject to satisfactory service. 

(2) Where an employee has relevant acting service but has 
not been acting continuously up to the date of promotion, 
acting experience gained in the 18 months immediately prior 
to the date of promotion may be considered as follows: 

(a) Where an employee has relevant acting service 
which aggregates to less than twelve months in the 
preceding 18 months as at the date of promotion 
that teacher, on the completion of a further period 
of service which when added to the aggregate of 
the relevant acting service totals a period of twelve 
months, may progress to the second point of the 
level to which he/she has been promoted. 

(b) Where an employee has completed 12 months 
acting in 18 months, that employee may be 
appointed to the next higher increment point on 
the date of promotion. 

(c) Where an employee has only acted in a position 
classified higher than that to which the employee 
is being promoted, that acting time may be 
aggregated using the principles outlined in para- 
graphs (a) and (b) of this subclause to allow the 
promotion to take effect at the equivalent incre- 
mental point in the level within the salary range 
applicable to the promotion. 

10.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly by direct funds 

transfer to the credit of an account nominated by the 
employee at an approved bank, building society or credit 
union; provided that where such form of payment is 
impractical or where some exceptional circumstances exist, 
and by agreement between the employer and the Union, 
payment may be made by cheque. 

(2) (a) The fortnightly salary of all employees, both 
permanent and temporary shall be calculated 
as follows— 

annual salary '2 
  x 

(rounded off to the nearest cent) 
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(b) The daily rate of salary for any employee is 
calculated as follows— 

annual salary 12 

x 
313 10 

(rounded off to the nearest cent) 
(3) Temporary employees who teach for at least five 

consecutive working days but less than a continuous period 
of four weeks shall be paid a loading of 20 per cent of their 
salary. 

(4) Automatic deductions for salary overpayments can be 
made against employees in accordance with Schedule G to 
this award. 

11.—Summer Vacation Loading. 
(1) (a) Employees shall be paid a loading of 17.5 percent 

of current salary when proceeding on summer 
vacation. The loading shall be calculated with 
respect to a maximum of four weeks leave 
provided that the amount of such loading shall not 
exceed the amount set out in the Australian 
Bureau of Statistics publication for average 
weekly earnings per male employed unit in 
Western Australia for the September quarter in the 
year immediately preceding the date leave is 
taken. 

(b) For the putposes of this subclause there shall be 
no distinction between permanent and temporary 
employees. 

(2) Any employee employed for not less than one 
continuous month shall be entitled to a holiday loading on 
a pro-rata basis for each continuous month's service 
provided that any period of service that ceases before 31 
March in any year shall not be taken into account. 

(3) Any employee who starts work on the first school day 
and terminates some time during the year after 31 March 
shall be credited with additional service from 1 January to 
the first school day. 

(4) Any employee who starts work after the first school 
day and works for not less than one continuous month down 
to the last school day of the same year shall be credited with 
service to 31 December. 

(5) Any employee who works for a period within the 
school year which extends over term or semester vacations 
will be credited with service for such vacation period or 
periods. 

Part II—Allowances. 
12.—Allowances Payable on Appointment, Promotion or 

Transfer. 
(1) For the purposes of this clause: 

"Dependent" shall mean children under 18 years 
and wholly dependent on the employee; 

"Dependent Relative" shall mean a relative or 
person who is solely dependent on the employee for 
support. 

"Dependent Spouse" shall mean an employee's 
spouse who is not in full time employment and for 
whom the employee is the main source of support. 

"Locality" in relation to an employee means: 
(a) The Metropolitan Schools District 
(b) Outside the Metropolitan Schools Dis- 

trict, that area within a radius of fifty 
kilometres from an employees' head- 
quarters; 

"Residence" includes any accommodation of a kind 
commonly known as a flat or home unit that is, or is 
intended to be, a separate tenement. 

"Spouse" includes a person who is not married to 
the employee but who is living with the employee on 
a permanent domestic basis as a de-facto wife or 
husband. 

(2) An employee who is required to travel to take up a 
position in another locality shall be reimbursed reasonable 
accommodation and meal expenses for the employee, 
spouse and dependants during the course of travelling from 
one locality to another in accordance with the rates 
prescribed in Column A, Items (4), (5), (6), (9) or (10) of 
Schedule D of this award as the case may require, provided 
that: 

(a) Where the locality of the new position is situated 
at a radius of 50 kilometres or less from the 
locality where the employee was previously 
stationed, or usually resident in the case of an 
initial appointment, reimbursement of the above- 
mentioned expenses, if any, shall be at the 
discretion of the employer. 

(b) Where a spouse referred to in this clause is also 
an employee who was appointed, transferred or 
promoted to the same locality as the employee, 
such spouse may not claim for reimbursement of 
expenses incurred on behalf of the spouse and 
dependants and claimed by the employee. 

(3) An employee who takes up a position in another 
locality where Government or private residential accommo- 
dation is unavailable and hotel or motel accommodation is 
utilised, shall be paid an allowance in accordance with the 
rates prescribed in Column A, Items (4), (5) or (6) in 
Schedule D of this award as the case may require up to a 
maximum period of fourteen days after arrival at the new 
locality. 

(4) When Government residential accommodation is 
unavailable in a locality and an employee is unable to obtain 
suitable alternative accommodation within the period of 
fourteen days mentioned in subclause (2) of this clause, the 
employer shall determine an appropriate rate of reimburse- 
ment for accommodation, meal expenses and incidental 
expenses, having regard for the cost of hotel or motel 
accommodation and normal reasonable living expenses for 
the employee and the employee's spouse and dependants. 

(5) An employee who takes up a position in a locality 
where Government residential accommodation is available 
shall not be entitled to reimbursement under subclauses (3) 
and (4) of this clause except where entry or re-entry into 
such Government residential accommodation is delayed 
through circumstances beyond the employee's control. Such 
employee shall, subject to the production of receipts, be 
reimbursed actual reasonable accommodation and meal 
expenses for the employee, spouse and dependants less a 
deduction for normal living expenses prescribed in Items 15 
and 16 of Schedule D of this award. 

(6) Where an employee's Government residential accom- 
modation is not available at the date of appointment, transfer 
or promotion, the employer shall reimburse the employee for 
any cost of storage and insurance of the employee's furniture 
made reasonably necessary because of such delay. 

(7) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act or to an employee who seeks a transfer after 
a period of service of less than two years in a particular 
locality, unless payment of an allowance is approved by the 
employer. 

(8) Where it can be shown by the employee that the 
allowances payable under subclauses (2), (3) and (4) of this 
clause are insufficient to meet the actual costs incurred by 
the employee, a higher rate of reimbursement appropriate to 
the circumstances as determined by the employer shall 
apply. 

(9) Claims under this clause must be submitted to the 
employer within 12 months of the date the costs or expenses 
are incurred by the employee. 

(10) Any dispute arising out of the rate of reimbursement 
fixed pursuant to subclause (8) of this clause may be referred 
to the Tribunal. 
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13.—Camping Allowance. 
(1) For the purposes of this clause the following shall 

apply: 
"Camp of a permanent nature" shall mean single 

room accommodation in skid mounted or mobile type 
units, caravans, or barrack type accommodation where 
the following are provided in the camp— 

* Water is freely available; 
* Ablutions including a toilet, shower or bath 

and laundry facilities; 
* Hot water system; 
* A kitchen, including a stove and table and 

chairs, except in die case of a caravan 
equipped with its own cooking and messing 
facilities; 

* An electricity or power supply, and 
* Beds and mattresses except in the case of 

caravans containing sleeping accommoda- 
tion. 

For the purpose of this definition caravans located 
in caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent 
nature. 

"House" shall mean a house, duplex or cottage 
including transportable type accommodation which are 
self contained and in which the facilities prescribed for 
"camp of a permanent nature" are provided. 

"Other than a permanent camp" shall mean a camp 
where any of the above are not provided. 

(2) An employee who is stationed in a camp of a 
permanent nature, where facilities of a good standard are 
provided, shall be paid the appropriate allowance prescribed 
in Schedule F for each day spent camping; provided that no 
such allowance shall be paid when an employee occupies 
a government house within or near the precincts of a camp. 

(3) An employee who is stationed in a camp—other than 
a permanent camp, or who is required to camp out, shall be 
paid the appropriate allowance prescribed in Schedule F of 
this award for each day spent camping. 

(4) (a) This clause shall be read in conjunction with 
Clause 12.—Allowances Payable on Appoint- 
ment, Promotion or Transfer and Clause 20.— 
Relieving Allowance of this Award for the 
purpose of paying allowances. 

(b) The camping allowance shall not be paid for any 
period in respect of which travelling, transfer or 
relieving allowances are paid. 

(c) Where portions of a day are spent camping, the 
formula contained in subclause (5) of Clause 
23.—Travelling Allowance of this award shall be 
used for calculating the portion of the allowance 
to be paid for the day. 

(d) For the purposes of this subclause, arrival at 
headquarters shall mean the time of actual arrival 
at camp and departure from headquarters shall 
mean the time of actual departure from camp or 
the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the later. 

(5) Whenever an employee provided with a caravan is 
obliged to park the caravan at a caravan park the employee 
shall be reimbursed the rental charges paid to the authority 
controlling the caravan park, in addition to the payment of 
camping allowance. 

14.—Disturbance Allowance. 
(1) Where an employee is appointed, promoted or 

transferred and incurs expenses in the areas referred to in 
this subclause as a result of that move then the employee 
shall be granted a disturbance allowance and shall be 
reimbursed the actual expenditure incurred upon production 
of receipts. 

(a) The disturbance allowance shall include: 
(i) costs incurred for telephone installation at the 

new residence provided that the cost of 
telephone installation shall be reimbursed 

only where a telephone was installed at the 
employee's former residence including gov- 
ernment accommodation. 

(ii) costs incurred with the connection or re- 
connection of services to the household, 
including government accommodation, for 
water, gas or electricity. 

(2) Claims under this clause must be made within twelve 
months of the appointment, promotion or transfer. 

15.—Excess Travelling Allowance. 
(1) (a) An employee appointed, promoted or transferred 

to a school outside the Metropolitan Schools 
District, who is unable to obtain suitable residen- 
tial accommodation within 30 kilometres of the 
school shall be reimbursed for any travel to and 
from the school in excess of 30 kilometres each 
way necessarily undertaken in the employee's 
own motor vehicle. In calculating distances no 
travel within the Metropolitan Schools District 
shall count. 

(b) Payment of an allowance under this Clause is 
dependent upon: 

(i) a District Superintendent certifying that no 
suitable accommodation within 30 kilom- 
etres of the school, or alternative means of 
transport, was available; 

(ii) the employee demonstrating that an applica- 
tion has been made for Government Em- 
ployee Housing Authority housing and that 
no government accommodation is available 
within 30 kilometres from their place of 
employment; 

(iii) the employee demonstrating that there is no 
suitable private accommodation available 
within 30 kilometres from the place of 
employment by attaching a current letter 
from a real estate agent of the locality which 
states the lack of suitable accommodation in 
the locality; 

(iv) the claim having been lodged within 12 
months of the travel having taken place. 

(c) Reimbursement under this clause shall be on the 
basis of 0.625 of the appropriate rate of hire 
prescribed under Part 2 of Schedule E as pre- 
scribed by Clause 19.—Motor Vehicle Allowance 
of this award. 

(2) An employee employed full time or part time and at 
different locations on different days of the week shall be 
reimbursed for the distance necessarily travelled in excess 
of the distance between the employee's residence and the 
location of work closest to that residence, at the appropriate 
rate of hire as prescribed by Clause 19.—Motor Vehicle 
Allowance of this award. 

Provided that the distance necessarily travelled shall not 
include any distance travelled each way within 30 kilom- 
etres of the residence of the employee, and provided that 
such travelling is authorised by an officer approved by the 
employer. 

(3) Eligibility for the Excess Travelling Allowance shall 
be re-assessed when suitable accommodation becomes 
available within 30 kilometres of the employee's place of 
employment. 

16.—Isolated Schools Allowance. 
(1) Employees located at the isolated schools named in 

Schedule I of this award shall be entitled to claim 
reimbursement for travelling once each year to the centre or 
one of the centres opposite the name of the school in that 
schedule under the terms and subject to the conditions so far 
as applicable set out in Clause 23.—Summer Vacation 
Travel Concessions of this award, provided that where an 
employee travels by road using a Government vehicle such 
employee is only entitled to reimbursement of expenditure 
incurred in the use of that vehicle as if the employee were 
travelling on approved departmental business. 
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(2) Where it can be shown that it is cost equivalent for 
an employee to travel to a centre other than the centre 
designated in Schedule I of this award, application may be 
made for the designated centre to be varied. 

17.—Locality Allowance. 
(1) For the purposes of this clause: 

"Dependant" shall mean either: 

(a) a spouse who is usually resident within the 
State and is not in receipt of an income 
exceeding $88.22 per week or $4,602.00 per 
annum. 

or, where there is no spouse: 

(b) a student child under the age of 18 years, or 
any other relative who is usually resident 
within the State and is not in receipt of 
income exceeding $88.22 per week or 
$4,602.00 per annum. 

"Family" shall mean the spouse of an employee and 
their children 

"Locality" means a locality specified in Schedule 
C to this award. 

"Spouse" includes a person who is not married to 
the employee but is living with the employee on a 
permanent domestic basis as a de-facto wife or 
husband. 

(2) Employees employed in localities contained within 
Schedule C to this award shall be paid the Locality 
Allowance at half the applicable rate specified in that 
Schedule, excepting that an employee who makes applica- 
tion on the prescribed form that he or she is supporting a 
dependant shall be entitled to receive the full rate. 

(3) Where both spouses are employees, the total of the 
allowances payable to them shall not exceed the allowance 
at the full rate for the locality in which they are employed. 

(4) When an employee is on long service leave or other 
approved leave with pay (other than school vacations) that 
employee shall only be paid the locality allowance for the 
period (if any) of the said leave his or her family or other 
dependants remains or remain resident in the locality to, 
which the allowance relates. 

(5) If an employee leaves the locality in which he or she 
is employed on duty and remains away for a continuous 
period of two weeks thereafter and until that employee 
returns he or she shall not be entitled to the Locality 
Allowance which ordinarily would have been payable unless 
the employer otherwise determines. 

(6) An employee who is employed for a complete school 
year in a school in a locality in respect of which a Locality 
Allowance is payable shall be paid the appropriate allow- 
ance for the full year in which so employed. 

(7) An employee regularly employed on less than a full 
time basis in a Locality Allowance area and who is entitled 
to an allowance in accordance with the provisions of this 
clause shall be paid that proportion of the appropriate 
allowance which his or her regular hours of work bears to 
the hours of work of a full time employee. 

(8) The Locality Allowance payable under this clause 
shall be adjusted every twelve months, effective from 1 July 
in each year, in accordance with variations in the Consumer 
Price Index (CPI) for Perth for the preceding twelve months 
period ending on 30 June each year. 

(9) The income used as a dependency test shall be 
adjusted on 30 June each year in accordance with variations 
to the taxable limit for earnings for the dependent spouse 
rebate. 

(10) Liberty is reserved to the union to apply to amend 
this award for the purpose of establishing a locality 
allowance for an employee taking up an appointment in a 
new location not mentioned in the schedule. 

18.—Motor Vehicle Allowance. 
(1) For the purposes of this clause: 

"A year'' shall mean 12 months commencing on the 
first day of July and ending on the thirtieth day of June 
next following. 

"Metropolitan area" shall mean that area within a 
radius of 50 kilometres from the Perth Railway Station. 

"Qualifying service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business but shall exclude all absences 
which effect the entitlements prescribed in Clause 
22.—Summer Vacation Travel Concessions, of this 
award. 

"Rest of the State" shall mean that area south of 
23.50 south latitude, excluding the metropolitan area 
and the South West land division. 

"Southwest land division" shall mean the southwest 
land division as defined by section 28 of the Land Act, 
1933-1972 excluding the area contained within metro- 
politan area. 
"Term of employment" shall mean a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the advertise- 
ment for the position, written advice to the officer 
contained in the offer for the position or oral 
communication at interview by the interviewing officer 
and such requirement is accepted by the employee 
either in writing or orally. 

(2) (a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment shall 
be reimbursed the appropriate rate of hire pre- 
scribed in Part 1 of Schedule E of this award 
provided that such travelling is authorised by an 
officer approved by the employer. For the pur- 
poses of this clause, school business shall include: 
measuring bus routes, travelling between dis- 
persed schools for the purpose of teaching when 
not part of the usual duties of the employee, 
transporting sick school children, collecting offi- 
cial mail and stock, school banking, school sports 
meetings, school camps, field trips, site visits and 
in-service training courses. 

(b) An employee who is reimbursed under the 
provisions of paragraph (a) of subclause (2) of this 
clause will also be subject to the following 
conditions: 

(i) for the purposes of paragraph (a) of subclause 
(2) of this clause an employee shall be 
reimbursed with the appropriate rates set out 
in Part 1 of Schedule E of this award for the 
distance travelled from the employee's resi- 
dence to the place of duty and for the return 
distance travelled from place of duty to 
residence except on a day where the em- 
ployee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day; 

(ii) where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropri- 
ate rate applicable to each of the areas 
traversed as set out in Part 1 of Schedule E 
of this award. 

(iii) where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months qualifying service in the year 
then the 4,000 kilometre distance will be 
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reduced on a pro rata basis and the allowance 
calculated accordingly; 

(iv) where a part time employee is eligible for a 
payment of an allowance under paragraph 
(b)(iii) of subclause (2) of this clause such 
allowance shall be calculated on the propor- 
tion of total hours worked in that year by the 
employee to the annual standard hours had 
the employee been employed on a full time 
basis for the year; 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of his/her vehicle being stolen, 
consumed by fire, or suffering a major and 
unforeseen mechanical breakdown or acci- 
dent, in which case all entitlement to reim- 
bursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement; 

(vi) the employer may elect to waive the require- 
ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three month's written notice of the 
intention so to do shall be given to the 
employee concerned. 

(3) (a) Subject to subclause (2) of this clause, an 
employee who is not normally required to supply 
and maintain a motor vehicle as a term of 
employment and who is required to relieve an 
employee required to supply and maintain a motor 
vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance 
with the appropriate rates set out in Part 1 of 
Schedule E of this award for all journeys travelled 
on official business and approved by the employer 
where the employee is required to use the vehicle 
on official business whilst carrying out the relief 
duty. 

(b) For the purposes of paragraph (a) of this subclause 
an employee shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part 1 of Schedule E of this award for 
the distance travelled from the officer's residence 
to place of duty and the return distance travelled 
from the place of duty to residence except on a day 
where the employee travels direct from residence 
to headquarters and return and is not required to 
use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part 1 of Schedule E of this award. 

(d) For the purpose of this subclause the allowance 
prescribed in subparagraphs (iii), (iv) and (vi) of 
paragraph (b) of subclause (2) of this clause shall 
not apply. 

(4) (a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer voluntarily 
consents to use the vehicle shall for journeys 
travelled on official business approved by the 
employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts 2 and 3 of Schedule E of this award. 

(b) For the purpose of paragraph (a) of this subclause 
an employee shall not be entitled to reimburse- 
ment for any expenses incurred in respect to the 
distance between the employee's residence and 
headquarters and the return distance from head- 
quarters to residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 

out in Part 2 of Schedule E of this award if 
applicable. 

(5) (a) In cases where employees are required to tow 
departmental caravans on official business, the 
additional rate shall be three cents per kilometre, 

(b) When departmental trailers are towed on official 
business the additional rate shall be two cents per 
kilometre. 

(6) An employee who is required to accompany school 
groups attending educational and sporting functions when 
public transport is used, shall be reimbursed the cost of the 
fare incurred. 

(7) Employees shall be reimbursed all expenditure outlaid 
while using a Government vehicle on approved Ministry 
business. 

19.—Property Allowance 
(1) For the purposes of this clause: 

' 'Prescribed expenses" shall mean: 
(a) Legal fees in accordance with the Solicitor's 

Remuneration Order 1976 mutatis mutandis, 
duly paid to a solicitor or in lieu thereof fees 
charged by a settlement agent for profes- 
sional costs incurred in respect of the sale or 
purchase, the maximum fee to be claimed 
shall be as set out under Item (8) of the above 
order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real estate agent's commission in accor- 
dance with that fixed by the Real Estate and 
Business Agents' Supervisory Board, acting 
under Section 61 of the Real Estate and 
Business Agents' Act, 1978, duly paid to an 
agent for services rendered in the course of 
and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty per 
cent as set out under Items (1) or (2)—Sales 
by Private Treaty or Items (1) or (2)—Sales 
by Auction of the Maximum Remuneration 
Notice. 

(d) Stamp Duty 
(e) Fees paid to the Registrar of Titles or to the 

officer performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth. 

(f) Expenses relating to the execution or dis- 
charge of a first mortgage. 

(g) The amount of expenses reasonably incurred 
by the employee in advertising the residence 
for sale. 

(2) Subject to the exclusions expressed in this clause, 
when an employee is transferred or promoted from one 
locality to another, the employee shall be entitled to be paid 
a property allowance for reimbursement of prescribed 
expenses, as defined in subclause (1), of this clause 
incurred:— 

(a) in the sale of a residence in the employee's former 
locality which, at the date on which the employee 
received notice of transfer to the new locality: 

(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a con- 

tract of sale and occupying; or 
(iii) the employee was constructing for personal 

occupation on a permanent basis on comple- 
tion of construction; and 

(b) in the purchase of a residence or land for the 
purpose of erecting a residence thereon for 
personal occupation on a permanent basis in the 
new locality. 

(3) An employee transferred at his or her own expense in 
accordance with the provisions of Section 7C of the 
Education Act and an employee who applies for and is 
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granted a transfer after periods of service of less than two 
years in a particular locality shall not be entitled to be paid 
a property allowance under this clause unless such payment 
is expressly approved by the Chief Executive Officer. 

(4) An employee is not entitled to the payment of a 
property allowance in respect of a sale or purchase within 
the terms of subclause (2) of this clause which is effected 
more than twelve months after the date on which the 
employee took up duty in the new locality or after the date 
on which the employee received notification of transfer back 
to the former locality, provided that the employer may in 
exceptional circumstances grant an extension of time for 
such period as is deemed reasonable. 

(5) An employee is not entitled to be paid a property 
allowance under paragraph (b) of subclause (2) of this clause 
unless that employee is entitled to be paid a property 
allowance under paragraph (a) of subclause (2) of this clause 
unless the employee can show that it is necessary to 
purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the transfer 
or promotion of the employee. 

(6) For the purposes of this clause, it is immaterial that 
the relevant transaction is made or entered into: 

(a) in the case of a married employee solely, jointly 
or as a tenant in common with—- 

(i) the employee's spouse; or 
(ii) a dependent relative; or 

(iii) the employee's spouse and a dependent 
relative. 

(b) in the case of any other employee solely or jointly 
or as a tenant in common with a dependent relative 
living with the employee. 

(7) Where an employee sells or purchases a residence 
jointly or as a tenant in common with another person or other 
persons, not being a person referred to in the immediately 
preceding subclause, such employee shall be reimbursed 
only the proportion of the prescribed expenses for which the 
employee is responsible. 

(8) An application by an employee for a property 
allowance shall be accompanied by satisfactory evidence of 
the payment by the employee of die prescribed expenses. 

(9) Any dispute arising as to the entitlement of an 
employee under this clause may be referred to the Tribunal. 

20.—^Relieving Allowance. 
(1) An employee who is required to take up duty away 

from the employee's usual locality to relieve another 
employee or to perform special duty, and necessarily resides 
temporarily away from the usual place of residence shall be 
reimbursed reasonable expenses on the following basis: 

(a) Where the employee is— 
(i) supplied with accommodation and meals free 

of charge; or 
(ii) accommodated at a Government institution, 

hostel or similar establishment and supplied 
with meals; 

reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (1), (2), or (3) 
as the case may require, of Schedule D of this 
award. 

(b) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and hotel or motel accommodation is utilised:— 

(i) For the first 42 days after arrival at the new 
locality reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items (4) to (8) of Schedule D of this award. 

(ii) For periods in excess of 42 days after arrival 
in the new locality reimbursement shall be in 
accordance with the rates prescribed in 
Column B, Items (4) to (8) of Schedule D of 
this award for employees with dependants or 
Column C, Items (4) to (8) of Schedule D of 

this award for employees without depen- 
dants: provided that the period of reimburse- 
ment under this subclause shall not exceed 
forty-nine days without the approval of the 
employer. 

(c) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and other than hotel or motel accommodation is 
utilised, reimbursement shall be in accordance 
with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule D of this award. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay 
at a camp, the employee shall be paid camp 
allowance in accordance with the appropriate rates 
prescribed in Clause 13.—Camping Allowance of 
this award and Schedule F of this award for the 
duration of the period spent in camp, and in 
addition, shall be paid a lump sum of $105.00 to 
cover incidental personal expenses: provided that 
an employee shall receive no more than one lump 
sum $105.00 in any one period of three years. 

(2) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst on relief duty, 
provided leave for the period of such illness is approved in 
accordance with the existing sick leave provisions applica- 
ble to employees and the employee continues to incur 
accommodation, meal and incidental expenses. 

(3) When an employee, who is required to relieve or 
perform special duties in accordance with subclause (1) of 
this clause, is authorised by the employer to travel to the new 
locality in the employee's own motor vehicle such officer 
shall be reimbursed for the return journey as follows: 

(a) An employee who is required to supply and 
maintain a motor vehicle as a term of employment 
for the period of relieving or special duties shall 
be reimbursed the appropriate rate prescribed by 
Clause 19.—Motor Vehicle Allowance of this 
Award for the distance necessarily travelled. 

(b) Where the employee will not be required to 
maintain a motor vehicle for the performance of 
the relieving or special duties reimbursement shall 
be on the basis of one half of the appropriate rate 
prescribed by Clause 18.—Motor Vehicle Allow- 
ance of this award, provided that the maximum 
amount of reimbursement shall not exceed the 
cost of the fare by public conveyance which 
otherwise would be utilised for such return 
journey. 

(4) Where it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred, an appropriate rate of reimbursement shall 
be determined by the employer. 

(5) The provisions of Clause 23.—Travelling Allowance 
of this Award shall not operate concurrently with the 
provisions of this clause to permit an employee to be paid 
allowances in respect of both travelling and relieving 
expenses for the same period: Provided that where an 
employee is required to travel on official business which 
involves an overnight stay away from the employee's 
temporary headquarters the employer may extend the 
periods specified in paragraph (b) of subclause (1) of this 
clause by the time spent in travelling. 

(6) An employee who is directed to relieve another 
employee or to perform special duty away from the 
employee's usual head quarters and is not required to reside 
temporarily away from the employee's usual place of 
residence shall, if the employee is not in receipt of a higher 
duties or special allowance for such work, be reimbursed the 
amount of additional fares paid in travelling by public 
transport to and from the place of temporary duty. 



21.—Removal Allowance. 
(1) An employee who is relocated in the ordinary course 

of appointment, promotion or transfer or on account of 
illness due to causes over which the employee has no control 
shall be reimbursed: 

(a) the actual reasonable cost of conveyance of the 
employee, the employee's spouse and dependants; 

(b) the actual reasonable cost of the packing and the 
conveyance of the employee's furniture, effects 
and appliances including insurance of such prop- 
erty whilst in transit; 

(c) an allowance of $477.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, 
appliances and effects. 

Payment of this allowance to employees shall 
be made on every appointment, promotion or 
transfer, provided that the employer is satisfied 
that the value of household furniture, effects and 
appliances moved by the employee is at least 
$2,854. 

Where in the circumstances it is reasonable to 
do so, the furniture, effects and appliances of the 
employee may be transported on two separate 
dates not more than six months apart. 

(2) An employee located outside the Metropolitan 
Schools District who resigns after serving not less than two 
years in the locality shall be entitled to reimbursement of 
costs incurred in moving to the Metropolitan Schools 
District as provided in paragraphs (a) and (b) of subclause 
(1) of this clause and to the allowance for accelerated 
depreciation prescribed in paragraph (c) of subclause (1). 
Where an employee has served for one year in the locality 
and the employee's resignation takes effect at the end of the 
school year, such employee shall be entitled to reimburse- 
ment of costs in moving to the Metropolitan Schools District 
as prescribed in paragraphs (a) and (b) of subclause (1). 
Otherwise an employee who resigns shall not be entitled to 
any benefits under this clause unless the employer so 
determines. 

(3) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of the 
employee's vehicle. If authorized by the employer to travel 
to the new locality in the employee's own motor vehicle, the 
employee shall, for all purposes, be deemed to be in the 
course of his or her employment and shall be reimbursed for 
the distance necessarily travelled outside the Metropolitan 
Schools District at the following rates: 

(a) Within District 1 at the rate of 0.5 of the 
appropriate rate of hire prescribed by Clause 
18.—Motor Vehicle Allowance, of this award. 

(b) Within District 2 at the rate of 0.625 of the 
appropriate rate of hire so prescribed. 

(c) Within Districts 3—6 inclusive at the appropriate 
rate of hire so prescribed. 

(4) The rates prescribed in subclause (3) of this clause 
shall be paid subject to the following conditions: 

(a) the journey is by the shortest practical route. 
(b) the reimbursement does not exceed the cost of the 

air fare for the employee, spouse and dependants. 
(c) the reimbursement does not exceed the cost of the 

employee's air fare when the employee's family 
travels by other means. 

(5) The maximum reimbursement for the cost of the 
packaging and the conveyance of furniture, appliances and 
effects including insurance whilst in transit shall be as 
determined by the employer. Only necessary household 
furniture, appliances and effects shall be taken into 
consideration. 

(6) Receipts must be produced for all sums paid. 
(7) The employer may, in lieu of cost of conveyance, 

authorise payment of an amount to compensate for loss in 
any case where an employee with prior approval disposes 

of the employee's furniture, appliances and effects instead 
of removing them to the employee's new headquarters, 
provided that such payment shall not exceed the sum which 
would have been paid if such furniture, appliances and 
effects had been removed by the cheapest form of transport 
available. 

(8) Where an employee is transferred or promoted and the 
accommodation provided is furnished, and as a conse- 
quence, it is reasonably necessary for the employee to store 
all or part of the furniture owned by the employee, the actual 
cost of such storage and insurance as approved and 
authorised by the employer be reimbursed. 

(9) Where an employee of single status is transferred or 
appointed to a locality and such status is subsequently 
changed, the employee shall be reimbursed for reasonable 
freight charges for any reasonable additional furniture 
movement required by the employee. 

(10) All employees appointed, promoted or transferred to 
localities north of 30 degrees latitude shall have included in 
the air ticket both to and from the locality. 

(a) an allowance for 25 kilograms excess baggage. An 
excess baggage allowance of 16 kilograms is to be 
provided for children under 3 years of age who are 
not fare paying passengers. 

(b) in addition, employees appointed, promoted or 
transferred to isolated schools specified in Sched- 
ule I of this award shall be granted an additional 
5 kilograms excess baggage allowance. 

(11) Where a spouse referred to in this clause is also an 
employee who is appointed, promoted or transferred to the 
same locality as the employee, a spouse may not claim 
allowances for reimbursement of expenses incurred on 
behalf of the spouse and dependants and claimed for by the 
employee. 

(12) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act, or to employees who seek transfers after 
periods of service of less than the minimum compulsory 
service period applicable to the appointment unless payment 
of an allowance is approved by the employer. 

22.—Summer Vacation Travel Concessions. 
(1) (a) Subject to (b) hereof, employees employed in 

Districts 3, 4, 5 and 6 shall be entitled to the 
concessions specified in Schedule H of this award 
once per year when proceeding to either Perth or 
Geraldton in the Summer Vacation. 

(b) Employees who have served a full school year or 
an equivalent period in the district may defer 
taking the concession until the following May or 
August vacation. 

(2) An employee may elect to travel elsewhere than to a 
centre referred to in subclause (1) of this clause and, in that 
event, shall be paid the cost of that travel up to an amount 
not exceeding the value of benefits to which the employee 
is entitled under that subclause. 

(3) Employees employed in District 2 shall be paid fares 
by road and/or rail to Perth for the employee, dependent 
spouse and dependants once every two years. An employee 
who elects to travel by road in the employee's own vehicle 
shall be paid at 0.625 of the appropriate rate prescribed by 
Clause 19.—Motor Vehicle Allowance, of this award. 

(4) The mode of travel used by employees under this 
clause shall be subject to the approval of the employer. 

(5) When an employee and the family of the employee 
travel together by rail, first class rail fare shall be allowed 
for the employee, the employee's dependent spouse and 
dependants. 

(6) An employee who is eligible for a travel concession 
in accordance with subclauses (1) and (2) of this clause and 
who travels by private motor vehicle shall be paid the full 
rates in accordance with the appropriate rate prescribed by 
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Clause 19.—Motor Vehicle Allowance, (Part 2 of Schedule 
E) of this award provided that the amount of payment shall 
not exceed the cost: 

(a) of a return air fare by public air services of an 
employee when travelling alone or the return air 
fares of the employee, employee's dependent 
spouse and dependants when travelling together; 
and 

(b) where air travel is inappropriate, of a return first 
class rail fare of an employee when travelling 
alone or the return first class rail fares of the 
employee's dependent spouse and dependants 
when travelling together. 

(7) Where an employee, subject to subclause (5) of this 
clause, travels by private motor vehicle and through no fault 
of the employee is prevented by natural disaster, such as 
flood or cyclone, from returning to the locality in which the 
employee is employed after the vacation, the employee shall 
be paid any reasonable costs incurred in transporting the 
employee, the family of the employee and the motor vehicle 
to that locality by alternative means approved by the 
employer. 

23.—Travelling Allowance. 
(1) An employee who travels on official business shall be 

reimbursed reasonable expenses in accordance with the 
provisions contained in this clause provided that such 
travelling is authorised by an officer approved by the 
employer. 

(2) When a trip necessitates an overnight stay away from 
headquarters and the employee: 

(a) is supplied with accommodation and meals free of 
charge; or 

(b) attends a course, conference, etc., where the fee 
paid includes accommodation and meals; or 

(c) travels by rail and is provided with a sleeping 
berth and meals; or 

(d) is accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, reimbursement shall be in accordance with 
the rates prescribed in Column A, Items (1), (2), 
or (3) of Schedule D of this award. 

(3) When a trip necessitates an overnight stay away from 
the employee's headquarters and the employee is fully 
responsible for the provision of accommodation, meals and 
incidental expenses: 

(a) where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (4) to (8) of 
Schedule D of this award. 

(b) where other than hotel or motel accommodation 
is utilised reimbursement shall be in accordance 
with rates prescribed in Column A, Items (9), (10) 
or (11) of Schedule D of this award. 

(4) When a trip necessitates an overnight stay away from 
headquarters and accommodation only is provided at no 
charge to the employee, reimbursement shall be made in 
accordance with the rates prescribed in Column A, Items (1), 
(2), or (3) and Items (12), (13), or (14) of Schedule D of this 
award subject to the employees' certification that each meal 
claimed was actually purchased. 

(5) To calculate reimbursement under subclauses (2) and 
(3) of this clause for a part of a day, the following formula 
shall apply— 

(a) if departure from headquarters is: 
before 8.00am—100 percent of the daily rate. 
8.00am or later but prior to 1.00pm—90 percent 

of the daily rate. 
I.00pm or later but prior to 6.00pm—75 percent 

of the daily rate. 
6.00pm or later but prior to 11.00pm—50 

percent of the daily rate. 
II.00pm or later—50 percent of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm—10 percent 

of the daily rate. 
I.00pm or later but prior to 6.00pm—25 percent 

of the daily rate. 
6.00pm or later but prior to 11.00pm—50 

percent of the daily rate. 
II.00pm or later—100 percent of the daily rate. 

(6) When an employee travels to a place outside a radius 
of 50 kilometres measured from the employee's headquar- 
ters, and the trip does not involve an overnight stay away 
from headquarters, reimbursement for all meals claimed 
shall be at the rates set out in Column A, Items 12 or 13 of 
Schedule D of this award subject to the employee's 
certification that each meal claimed was actually purchased. 
Provided that when an officer departs from headquarters 
before 8.00am and does not arrive back at headquarters until 
after 11.00pm on the same day reimbursement shall be at 
the appropriate rate prescribed in Column A, Items 4 to 8 
of Schedule D of this award. 

(7) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimbursement 
in accordance with Schedule D of this award does not cover 
an employee's reasonable expenses for a whole trip the 
employee shall be reimbursed the excess expenditure. 

(8) In addition to the rates contained in Schedule D of this 
award an employee shall be reimbursed reasonable inciden- 
tal expenses such as train, bus and taxi fares, official 
telephone calls, laundry and dry cleaning expenses, on 
production of receipts. 

(9) If, on account of lack of suitable transport facilities 
an employee necessarily engages reasonable accommoda- 
tion for the night prior to commencing travelling on early 
morning transport, the employee shall be reimbursed the 
actual cost of such accommodation. 

(10) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst travelling, provided 
leave for the period of such illness is approved and the 
employee continues to incur accommodation, meal and 
incidental expenses. 

(11) Reimbursement claims for travelling in excess of 14 
days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the 
account. 

(12) An employee who is relieving at or temporarily 
transferred to any place, within a radius of 50 kilometres 
measured from headquarters shall not be reimbursed the cost 
of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from headquar- 
ters over the usual midday meal period shall be paid the rate 
prescribed by Item (17), of Schedule D of this award for each 
meal necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the employee's duties; and 

(b) such travelling is not within the suburb in which 
the employee resides; and 

(c) total reimbursement under this subclause for any 
day period shall not exceed the amount prescribed 
by Item (18) of Schedule D of this award. 

Part III—Leave Provisions. 
24.—Leave to Attend Union Business. 

(1) (a) The employer shall grant paid leave during 
ordinary working hours to an employee— 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative of 
employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; or 
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(iv) who as a Union nominated representative of 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
subclause (1) of this clause shall only be ap- 
proved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; and 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school not being unduly affected. 

25.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
subsequent year does not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or school vacation falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employees' attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

Part IV—Other Provisions. 
26.—Deduction of Union Subscriptions. 

(1) Any payroll deduction authority form shall be 
completed by the employee. Where the employer requires 
a standard procuration form, that form shall be used. 

(2) Where required by the employer or the Union, the 
Union Secretary, or person acting in his or her stead, shall 
countersign all payroll deduction authority forms and 
forward them to the employer's payroll officer. 

(3) (a) The employer shall commence deduction of 
subscriptions from the first appropriate period 
following receipt of a completed payroll deduc- 
tion authority form and shall continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (4) of this clause 
or until that authority is cancelled in writing by the 
employee. 

(b) (i) Where a payroll deduction authority form 
authorises the employer to deduct Union 
subscriptions in accordance with the rules of 
the Union, the Union shall notify the em- 
ployer in writing of the level of Union 
subscription to be deducted. 

(ii) The employer shall implement any change to 
Union subscriptions no later than one month 
after being notified by the Union except 
where the Union nominates a later date. 

(4) The collection of any other monies such as nomination 
fee, arrears, levies or fines is not the responsibility of the 
employer. 

(5) The employer shall deduct such subscriptions as 
indicated by the Union. Subscriptions shall be deducted 
from each pay period. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation to the Union at such 
intervals as are agreed between the employer and the Union. 

27.—Grievance Resolution Procedures. 
(1) The grievance resolution procedures set out in this 

clause cover all grievances except disputes related to 
conditions of employment (including entitlements to salary, 
leave and the like), as well as disputes related to equal 
employment opportunity and occupational health and safety 
which are covered by specific Acts and Regulations. 

(2) In dealing with grievances the following principles 
should be fundamental: 

(a) grievances should be discussed and resolved 
within a general framework of co-operation which 
emphasises prevention of further disputes rather 
than just cure; 

(b) as far as possible grievances should be handled 
using the normal management structure; 
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(c) resolution of grievances should occur at the lowest 
possible level e.g. where a grievance arises at the 
school level it should also be resolved at this level; 

(d) resolution of grievances should occur as quickly 
as possible to avoid the negative effects of 
ongoing problems at the work place; 

(e) joint management/union consultative mechanisms 
should be actively promoted at all levels as a 
means of achieving shared objectives through 
co-operation. 

(3) The Grievance Resolution Procedure shall have the 
following structure: 

(a) Principal 
The Principal has administrative and opera- 

tional responsibility for the school. 
Accordingly the Principal shall have the right 

to not accept the conclusions of the consultative 
committee provided that specific reasons are 
given to the aggrieved person and to the consulta- 
tive committee for such action. Such action by the 
Principal shall not preclude the aggrieved party 
from pursuing the matter further if die grievance 
still exists. 

(b) School Consultative Committee 
The school consultative committee is the body 

which is closest to the sources of grievances. It 
shall be made up of the Principal and one other 
senior level employee nominated by the Principal, 
plus the school site Union representative and one 
other teaching staff member elected by the school 
staff. 

Each member of the committee may nominate 
a deputy member to attend in his or her stead, 
except that the elected staff member shall have a 
deputy elected by the school staff. 

In the case where there is no school site Union 
representative or where that person is the princi- 
pal, the position should be taken by another Union 
member from that school who is nominated by the 
President of the Union. 

(c) District Consultative Committee 
The district consultative committee shall be 

made up of the District Superintendent and one 
Union member nominated by the President of the 
Union. 

(d) Agreement Implementation Committee 
The Agreement Implementation committee is 

the central body and shall contain one Ministry 
industrial relations representative, one other ap- 
propriate level Ministry nominee as well as a 
Union Industrial representative and a nominee of 
the president of the Union. 

(4) The Grievance Resolution Procedure shall operate in 
the following manner: 

(a) (i) The instigation of the grievance procedure in 
the first instance, and subsequent referral 
from school to district and central levels, is 
the responsibility of the aggrieved party and 
such party must act within three weeks of 
circumstances occurring from which the 
grievance arises. 

(ii) Where an employee has a grievance with his 
or her Principal, the employee shall be 
entitled to raise the grievance with the 
relevant District Superintendent. 

(b) Stage One (School Level) 
Where a grievance arises at the school level, an 

attempt should be made by the aggrieved party 
and the immediate superordinate to resolve the 
grievance. Consultation with senior school staff 
and, if necessary, officers at the district or central 
level may take place as part of the normal 

management process in order to resolve the 
matter. 

Equally, information or advice may be sought 
from Union representatives at the school, or 
centrally where appropriate, for quick resolution 
of the matter. 

(c) Stage Two (School Level) 
At this stage, the matter should be considered 

formally by the school consultative committee 
within five working days of its receipt. The 
aggrieved party may nominate and be accompa- 
nied by a support person, at this and any 
subsequent stage. 

(d) Stage Three (District Level) 
If the aggrieved party is not satisfied, the 

District Superintendent should move quickly to 
return the matter to the school level, by either 
resolving the issue or agreeing to move it to a 
more appropriate stage in the hierarchy. 
Again, advice from the appropriate people in the 
Ministry or the Union may be sought in order to 
resolve the matter. 

(e) Stage Four (District Level) 
At this stage, the matter should be considered 

formally by the district consultative committee. 
As this is the last chance to prevent escalation to 
a central level, the Committee should investigate 
the extent and nature of the disputation and 
attempt to resolve the grievance within fourteen 
working days unless agreed otherwise by the 
parties. 

(f) Stage Five (Central Level) 
The central office consultative committee at 

this stage should attempt to resolve the issue to a 
point where it can logically be handed back to the 
district or school to implement. 

(g) Stage Six (Central Level) 
Where the central office consultative commit- 

tee cannot resolve the issue, the matter may be 
referred as a final resort to the Chief Executive 
Office of the Ministry and the President of the 
Union, or their nominees. 

(5) Where a grievance with system wide ramifications 
arises, the Union or employer are at liberty to raise the 
matter with the central office consultative committee in their 
own right and bypass the earlier stages. 

(6) In the operation of this grievance resolution procedure 
the parties recognise the right of employees and school 
administration to approach Union or Ministry personnel for 
advice or assistance without any repercussions. 

28.—Liberty to Apply 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment 
isolated schools. 

Schedule A—Parties 
Name Address 

Employer Respondent 
Minister for Education C/-Ministry of Education 

151 Royal Street 
East Perth WA 6004 

Union Respondent 
State School Teachers Union 150-152 Adelaide Terrace 
of W.A. (Inc.) Perth WA 6006 
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Schedule B—Salaries and Additional Payments. 

Table I—Teachers and School Administrators. 

Salary Per Annum 

Level 1 21 317 
22 446 
23 764 
24 807 
26 439 
28 020 
30 085 
31 460 
33 700 

Level 2 34 748 
36 204 
38 950 

Teachers 
Lecturers (Senior Colleges) 
Level 3 41 782 

43 406 
45 245 

Principal of Primary School (< 100 students) 
Principal of Education Support School (< 40 students) 
Principal of Agricultural School/College (< 40 students) 
Deputy Principal District High School (Secondary) 
Deputy Principal District High School (Primary) (< 200 

students) 
Deputy Principal of Primary School 
Programme Co-ordinator (Primary)—Distance Education 
Head of Department—Secondary Schools (previously 

known as Senior Teacher) 
Programme Co-ordinator—(previously limited tenure Sen- 

ior Teacher positions) 
Senior Lecturer—Senior College 
Deputy Principal Education Support School (>40 students) 

Level 4 47 262 
48 524 
49 786 

Principal of Agricultural School (40 to 80 students) 
Principal of Primary School (100 to 300 students) 
Principal of Education Support School (40 to 80 students) 
Deputy Principal High and Senior High Schools (provided 

that Deputy Principals of High and Senior High Schools 
with an enrolment of > 600 students may progress to the 
minimum of Level 5) 

Deputy Principal District High School (Primary)(> 200 
primary students) 

Deputy Principal—Distance Education 
Head of School—Senior College 
Level 5 51 589 

53 318 
55 052 

Principal of Primary School (301 to 700 students) 
Principal of District High School (150 to 450 students) 
Principal of Agricultural College (> 80 students) 
Principal of Education Support School (> 80 students) 
Vice Principal—Distance Education 
Deputy Principal—Senior College 

Level 6 57 946 
59 680 
61 409 

Principal High and Senior High School 
Principal of Primary School (> 700 students) 
Principal—Distance Education Centre 
Principal of Senior College 

Level 1 
Table II—Education Officers. 

Salary Per Annum 

Education Officer 
School Support Officer 

Level 2 
Education Officer 

Level 3 
Senior Education Officer 
Consultant 

31 651 
33 462 
35 269 
37 080 
38 887 

42 035 

43 379 
45 003 
46 841 

50 120 
51 383 

Table III—School Development Officers. 
The following salary scale shall be paid to employees 

employed as School Development Officers: 
Level 1 Salary Per Annum 

32 411 
34 218 
36 029 
37 832 

Table IV—Counselling Assistants. 

21 830 
23 150 

25 756 
27 297 

30 513 
32 151 

36 395 
No new appointments will be made to this salary table 

from 1 July 1990. 

Table V—Guidance Officers. 
The following salary scale shall be paid to employees 

employed as Guidance Officers: 
Level Salary Per Annum 

Guidance Officer, Grade II 24 031 
25 360 

27 969 
29 575 
31 207 

34 482 

37 317 
38 742 

Guidance Officer, Grade I 38 863 
39 577 
40 295 
41 009 
41 728 

No new appointments will be made to this salary table from 
1 July 1990. 

10365—13 
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Table VI—School Psychologists. 
The following salary scale shall be paid to employees 

employed as School Psychologists: 
Level Salary Per Annum 

Level 1 
School Psychologist (Provisional) 
School Psychologist 

Level 2 
School Psychologist 

Level 3 
Senior School Psychologist 

Level 4 
Principal School Psychologist 

29 087 
30 896 
32 707 
34 514 
36 321 

38 128 
39 939 
41 564 
43 191 

45 790 
46 829 
47 870 

49 315 
50 339 
51 383 

(1) School Psychologists, Level 1 shall progress to School 
Psychologist, Level 2 on having met the following— 

(a) Full registration status with the Psychologists 
Board of Western Australia; and 

(b) Having served twelve months on the maximum of 
School Psychologist, Level 1. 

(2) An employee on Table I wishing to transfer to the 
School Psychology Service shall transfer to the closest 
salary higher, plus one increment, to the maximum of Level 
2 of Table VI. An employee who transfers to a salary in 
Level 2, Table VI shall be deemed to be Level 1, Table VI 
for all purposes other than salary. 

(3) Employees shall be entitled to the following allow- 
ances while carrying out the duties specified: 

(a) Band 1—$572 per annum 
* Responsible for school bus services (1-5 

buses). 
* Teacher of mentally/physically handicapped 

in Education Support Units. 
* Special Responsibility Allowance 1. 

(b) Band 2—$1 144 per annum 
* Responsible for school bus services (6-10 

buses). 
* Teacher of mentally/physically handicapped 

in Education Support Centres and Schools. 
* Teacher at Remote Community Schools, as 

determined by the Chief Executive office. 
* Teacher at Distance Education Centre. 
* Special Responsibility Allowance 2. 

(c) Band 3—$1 716 per annum 
* Responsible for school bus services (11-15 

buses). 
* Employees engaged in supervisory duties at 

residential wings. 
* Special Responsibility Allowance 3. 

(d) Band 4—$2 288 per annum 
* Responsible for school bus services (16 or 

more buses). 
* Youth Education Officer. 
* District Youth Officer. 
* Principal of a school with residential wing. 
* Special Responsibility Allowance 4. 

(e) Advanced Skills Teacher—$1 200 per annum 
* Senior Teacher 
* Key Teacher 

(4) The allowances provided for in sub-clause (3) are not 
mutually exclusive, provided that an employee shall only be 
entitled to receive one Special Responsibility Allowance. 

(5) The responsibility for school bus services shall be 
vested in the school Principal provided that this may be 
delegated to a Deputy Principal who shall then be entitled 
to payment of the appropriate allowance in lieu of the 
Principal. 

Internal Relief 

(6) (a) An employee who is directed to undertake 
internal relief work during the minimum time 
set aside for release from face-to-face teach- 
ing shall be paid the following rates (calcu- 
lated as annual salary divided by 1673.45, 
except that Level 1 rates shall equal at least 
the hourly rate for Level 1 Point 8)— 

^ TS? Grade 316 

Level 1. Point 4 18.80 
Point 5 18.80 
Point 6 18.80 
Point 7 18.80 
Points 18.80 
Point 9 20.14 

Level 2, Point 1 20.26 
Point 2 21.63 
Point 3 23.28 

(b) Payments for such work shall be made four 
times per year. 

Schedule C—Locality Allowance. 

(Effective from 1 January 1991). 

District 1 Per Annum 

$ 
Badgingarra 719 
Ballidu 258 
Beacon 1160 
Bencubbin 258 
Binnu 598 
Borden 598 
Buntine 258 
Cadoux 258 
Camamah 258 
Cervantes 719 
Chowerup 655 
Coorow 258 
Dalwallinu 258 
Eneabba 655 
Gabbin 258 
Gairdner River 719 
Glenorchy 655 
Hyden 655 
Jerramungup 598 
Jurien 719 
Kalannie 258 
Karlgarin 655 
Latham 258 
Leeman 719 
Mingenew 258 
Morawa 258 
Mt Many Peaks 655 
Mt Walker 598 
Mullewa 258 
Narembeen 258 
Ongerup 598 
Perenjori 258 
Pingaring 655 
Pingrup 598 
South Stirling 655 
Tardun 911 
Three Springs 258 
Tincurrin 598 
Wellstead 1002 
Wubin 258 
Yuna 598 
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District 2 Per Annum Per Annum 

Bodallin 
Bremer Bay 
Burracoppin 
Cascade 
Condingup 
Coolgardie 
Esperance 
Fitzgerald 
Grass Patch 
Jerdacuttup 
Kalgoorlie 
Kambalda 
Lake King 
Marvel Loch 
Moorine Rock 
Mt Hampton 
Mukinbudin 
Munglinup 
Newdegate 
Norseman 
Ravensthorpe 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 
District 3 

Cue 
Kalbarri 
Laverton 
Leinster 
Leonora 
Meekatharra 
Menzies 
Mt Magnet 
Mt Margaret 
Sandstone 
Useless Loop 
Wiluna 
Yalgoo 
District 4 

Blackstone 
Burringurrah (Mt James) 
Carnarvon 
Gascoyne Junction 
Irruntja (Wingellina) 
Manta Maru (Jameson) 
Rawlinna 
Shark Bay 
Tjirrkarli (Warburton West) 
Tjukurla 
Warakuma (Giles) 
Warburton 
Wamarm 
Yintarri (Coonana) 
District 5 

Bayulu (Gogo) 
Broome 
Camballin 
Cherrabun 
Dampier 
Derby 
Exmouth 
Fitzroy 
Goldsworthy 
Halls Creek 
Hedland 
Jigalong 
Karratha 
Kiwirrkurra (Pollock Hills) 
La Grange 
Marble Bar 

1693 
1779 
1411 
1580 
1779 
1389 
1295 
1580 
1580 
1779 
674 
933 
1580 
1800 
1693 
1779 
1161 
1580 
1237 
1580 
1580 
1580 
1580 
1237 
1580 
1432 
2056 

Per Annum 
$ 

3133 
2352 
3133 
3211 
3133 
2543 
2339 
3133 
3346 
3577 
3251 
3557 
3133 

Per Annum 
$ 

6033 
4469 
2109 
4250 
6033 
6791 
4124 
3251 
6207 
6207 
6033 
6791 
6793 
3665 

Per Annum 

Mt Cooke 6793 
Muludja (Fossil Downs) 7157 
Newman 4299 
Nullagine 6791 
Onslow 4902 
Pannawonica 5384 
Paraburdoo 4299 
Roeboume 4902 
Shay Gap 4366 
Teller 6791 
Tom Price 4299 
Wangkatjunga (Christmas Creek) 6831 
Wickham 4355 
Yandeyarra 6443 
District 6 Per Annum 

$ 
Cygnet Bay 6856 
Dawul (Doon Doon) 6830 
Glen Hill 6476 
Kalumburu 7243 
Koolan Island (to close 1992) 6113 
Kununurra 6416 
One Arm Point 6788 
Oombulgurri 7028 
Wananami (Mt Bamett) 7482 
Wyndham 6416 
Schedule D—Appointment, Promotion, Transfer, Relieving 

and Travelling, Allowance 
Clause 13.—Allowances Payable on Appointment, Pro- 

motion or Transfer 
Clause 21.—Relieving Allowance 
Clause 24.—Travelling Allowance 

Effective on and from 1 July 1992 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
Officers with Officers 

without 
Dependants: Dependants: 

Relieving Relieving 
Allowance forAllowance 

for 
Period in Period in 
Excess of Excess of 
42 days 42 days 

(Subparagraph (Subpara- 
graph 

OMbXi)) (l)(b)(ii)) 
Allowance to Meet Incidental Expenses 

$ $ $ 
(1) WA—South of 26 6.50 

degrees South Lati- 
tude 

(2) WA—North of 26 8.40 
degrees South Lati- 
tude 

(3) Interstate 8.40 
Accommodation Involving an Overnight Stay in a Hotel or Motel 

WA—Metropolitan 118.70 59.35 39.55 
Hotel or Motel 
Locality South of 26 93.20 46.60 31.05 
degrees South Lati- 
tude 
Locality North of 26 Column A Column B Column i 
degrees South Lati- 
tude: 
Broome 151.40 75.70 50.45 
Carnarvon 145.55 72.80 48:50 
Dampier 132.90 66.45 44.30 
Derby 111.75 55.90 37.25 
Exmouth 114.40 57.20 38.15 
Fitzroy Crossing 127.90 63.95 42.65 
Gascoyne Junction 93.40 46.70 31.15 
Halls Creek 129.90 64.95 43.30 
Karratha 155.25 77.60 51.75 
Kummunra 131.55 65.80 43.85 
Marble Bar 122.40 61.20 40.80 
Newman 164.90 82.45 54.95 
Nullagine 84.40 42.20 28.15 
Onslow 129.40 64.70 43.15 
Pannawonica 104.90 52.45 34.95 
Paraburdoo 163.90 81.95 54.65 
Port Hedland 142.40 71.20 47.45 
Roeboume 69.40 34.70 23.15 
Sandfire 95.70 47.85 31.90 
Shark Bay 107.90 53.95 35.95 
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Tom Price 
$ 

104.40 
$ 

52.20 34.80 
Turkey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 
Interstate—Capital 
City 
Sydney 171.40 85.70 57.15 
Melbourne 170.90 85.45 56.95 
Other Capitals 148.90 74.45 49.65 
Interstate—Other 
Than 
Capital City 93.20 46.60 31.05 

Accommodation Involving an Overnight Stay at Other Than a Hotel or Motel 
$ 

(9) WA—South of 26 44.35 
degrees South Lati- 
tude 

(10) WA—North of 26 56.10 
degrees South Lati- 
tude 

(11) Interstate 56.10 
Travel not Involving an Overnight Stay or Travel Involving an Overnight 
Stay where Accommodation Only is Provided 
(12) WA—South of 26 $ 

degrees South Lati- 
tude: 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 19.45 

(13) WA—North of 26 
degrees South Lati- 
tude: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

(14) Interstate: $ 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

Deduction for Normal Living Expenses 
(15) Each Adult 16.50 
(16) Each Child 2.85 
Midday Meal 
(17) Rate per meal 4.00 
(18) Maximumreimburse- 20.00 

ment per pay period 

Schedule E—Motor Vehicle Allowance 
Part 1—Motor Car 

Effective on and From 1 July 1991 
Engine Displacement 
(in cubic centimetres) 

Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Area and Details 

Rate per kilometre 

Metropolitan Area 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 
South West Land Division 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 
North of 23.5" South Latitude 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 
Rest of the State 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

Part 2—Motor Car. 
Effective on and From 1 July 1991. 

Area and Details EnSine Displacement (in cubic centimetres) 

103.5 90.8 77.4 
44.5 39.2 34.3 
24.8 22.0 19.9 
26.9 23.7 21.1 

105.9 93.3 79.8 
45.5 40.2 35.2 
25.3 22.5 20.3 
27.1 23.9 21.3 

119.1 105.4 90.4 
50.5 44.9 39.2 
27.7 24.7 22.2 
28.1 24.9 22.1 

109.4 96.2 82.1 
47.0 41.4 36.3 
26.2 23.2 21.0 
27.6 24.3 21.7 

Rate per kilometre Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Metropolitan Area 49.4 43.5 37.9' 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part 3—Motor Cycle 
Effective on and From 1 July 1991 

Distance Travelled During a Rate 
Year on Official Business Cents per kilometre 
Rate per kilometre 17.1 

Schedule F—Camping Allowance 
Clause 14.—Camping Allowance 
Effective on and from 1 July 1992 

South of 26 degrees South Latitude 
Item Rate per 

Day 
$ 

1. Permanent Camp—Cook pro- 19.10 
vided by the employer 

2. Permanent Camp—No cook pro- 27.35 
vided by the employer 

3. Other Camping—Cook provided 31.80 
by the employer 

4. Other Camping—No cook pro- 38.20 
vided 

North of 26 degrees South Latitude 
Item Rate Per 

Day 

Permanent Camp—Cook pro- 25 .(X) 
vided by the employer 
Permanent Camp—No cook pro- 31.35 
vided by the employer 
Other Camping—cook provided 37.70 
by the employer 
Other Camping—No cook pro- 44.10 
vided 

Schedule G—^Recovery of Overpayments. 
Time Advice Received at Recovery Proce- 

Central Office dures. 
jction 1.1 During current pay Automatic deduction 
jurs worked/ period but after the from next pay. 
iges to pay cut off date. 

Reduction 
in hours worked/ 
changes to 
part time 
fraction Prior to cut off date Automatic deduction 

of the next pay 
period. 
After the cut off 
period of the next 
pay period 

Leave without Advice received too 
pay (e.g. sick late for current pay 
leave not due). adjustment. 

Cessation of 
Allowances. 
Ministry errors 
(all cases) 

Advice received too late 
for current pay adjustment. 

from next pay. 

Recovery at a 
fortnightly 
rate equal to that over 
which the overpay- 
ment occurred, sub- 
ject to the recovery 
rate not exceeding 
0.2 of the reduced 
new fortnightly gross 
rate unless: 
* the employee au- 
thorises repayment 
over a shorter period: 
or 
* due to hardship, 
the employee negoti- 
ates repayments over 
a longer period (a 
debit note to be 
raised). 
Start recovery from 
the next available 
pay, but restrict de- 
duction to a maxi- 
mum of 0.2 of the 
fortnightly gross pay 
and each subsequent 
gross pay until recov- 
ery is completed. 
As in 1.3 above. 

If the error is 
attributable to Minis- 
try operational error, 
and the employee has 
disclosed all relevant 
factual information, 
a debit note is to be 
raised and a suitable 
repayment rate nego- 
tiated with the em- 
ployee. 
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Schedule H—Vacation Travel Concessions. 
Clause 22.—Summer Vacation Travel Concessions. 

Mode Of Travel 
To Be Allowed 
(a) Air—employee and fam- 

ily travelling together 

(b) Sea—employee and 
family travelling to- 

gether 
(c) Road—employee and 

family travelling to- 
gether 

Air and Road—em- 
ployee travelling by pri- 
vate motor vehicle the 

remainder of the family 
by air 

Sea and Road—em- 
ployee travelling by pri- 
vate motor vehicle and 

the remainder of the 
family by sea 

(f) Sea and Air—employee 
travelling by air and re- 
mainder of family by sea 

Concessions 

Free Passes for the em- 
ployee, dependant spouse 

and dependants 
Free passes for the em- 

ployee, dependant spouse 
and dependants 
Full rates for use of private 
motor vehicle in accordance 
with subclause (6) of Clause 

22.—Summer Vacation 
Travel Concessions 
Full rates for use of private 
motor vehicle in accordance 
with subclause (6) of Clause 

22.—Summer Vacation 
travel Concessions 
Full rates for use of private 
motor vehicle in accordance 
with subclause (6) of Clause 

22.—Summer Vacation 
Travel Concessions. Free 
passes for the employee's 
dependant spouse and de- 

pendants. 
Free passes in each case for 

the employee, the em- 
ployee's dependant spouse 

and dependants. 

Broome 

Kal goodie 

Schedule I—Isolated Schools 
Clause 17.—Isolated Schools Allowance. 

Isolated School Travel Centre 
Burringurrah } Carnarvon 
Gascoyne Junction, •> 
Cygnet Bay 
La Grange r Broome 
One Arm Point J 
Sandstone } Geraldton 
Blackstone (Palpalunkutja Com- 

munity) 
Cosmo Newbery (closed) 
Jameson (Manta Maru Commu 

nity) 
Rawlinna 
Tjirrkarli Kal goodie 
Tjukurla 
Wanarm 
Warakuma Community (Giles) 
Warburton Ranges 
Wiluna Community 
Wingeliina (Irruntja Community) 
Yintarri 
Dawul (Doon Doon) ] 
Glen Hill I „ 
Kalumburu Kununurra 
Oombulgurri J 
Cherrabun 1 
Looma ( Derby/Kunum 
Wananami f 
Wangkatjunka j 
Jigalong 1 
Telfer r Karratha/Port 
Yandeyarra J land 
Kiwikurrkurra } Alice Springs 

Kununurra 

Derby/Kununurra 

f Karratha/Port Hed- 
J land 
} Alice Springs 

SCHEDULE II 
1.—Title. 

This Award shall be known as the Teachers (Public 
Sector, Technical and Further Education) Award 1993 and 
shall supersede and replace the following awards so far as 
they apply to employees and the employer now covered by 
this award. 

© Government School Teachers' Salaries Award 
(1981). 

• Government School Teachers' General Conditions 
Award (1986). 

• The Government School Teachers' Travelling, 
Transfer, Relieving and Removal Allowances 
Award of 1984. 

• Government School Teachers' (Education Depart- 
ment) Locality Allowances Award, 1984. 

1A.—State Wage Principles 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

Part I—Salary and Additional Payments 
8. Salary Scale 
9. Additional Time Teaching and Casual Teaching 

10. Transitional Provisions 
11. Payment of Salaries 

Part II—Allowances 
12. Locality Allowance 
13. Allowance Payable on Appointment, Promotion 

or Transfer 
14. Relieving Allowance 
15. Removal Allowance 
16. Vacation Travel Concessions 
17. Motor Vehicle Allowance 
18. Travelling Allowance 
19. Excess Travelling Allowance 
20. Property Allowance 
21. Camping Allowance 

Part III—Leave Provisions 
22. Leave to Attend Union Business 
23. Trade Union Training Leave 

Part IV—Other Provisions 
24. Deduction of Union Subscriptions 
25. Liberty to Apply 

Schedule A—Parties 
Schedule B—Location Allowance 
Schedule C—Appointment, Promotion, Transfer, Re- 

lieving and Travelling Allowance 
Schedule D—Motor Vehicle Allowance 
Schedule E—Camping Allowance 
Schedule F—Vacation Travel Concession 
Appendix 1—Advanced Skills Lecturer 1 
Appendix 2—Advanced Skills Counsellor 1 
Appendix 3—Advanced Skills Lecturer 2 
Appendix 4—Advanced Skills Counsellor 2 
Appendix 5—Curriculum Officer Level 2 
Appendix 6—Curriculum Officer Level 1 
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Appendix 7—Head of Programs 
Appendix 8—Centre Manager 
Appendix 9—Principal Lecturer 
Appendix 10—Senior Counsellor 
Appendix 11—Senior Curriculum Officer 

3.—Area of Operation. 
This award shall apply throughout the State of Western 

Australia. 

4.—Scope. 
This award shall apply to all employees employed in the 

Department of Employment, Vocational Education and 
Training employed under the provisions of the Education 
Act, 1928. 

5.—Term of Award. 
This award shall operate from the 25 February 1993 and 

shall remain in force for a period of one year. 

5A.—Exclusion From Term. 
Notwithstanding the term of the award the subject matter 

of the subsidiary vehicles from the application for the award 
issued here (Matter No. T 3 of 1993) may proceed to 
finalisation and with any consequential adjustments to be 
included in this exclusion. 

6.—Definitions. 
For the purposes of this Award— 

"Additional time" shall mean— 
(1) for full time lecturers those hours worked in 

excess of the "normal" tour of duty of 30 
hours; 

(2) for part-time lecturers those hours worked in 
excess of the part-time contract hours; 

(3) for lecturers employed as other than lectur- 
ers/ counsellors in TAFE those hours worked 
as lecturers/counsellors in TAFE. 

(4) For those counsellors whom remain under 
the conditions applicable as at 17/12/92 
additional time will be paid after 30 hours in 
the case of full time and in the case of 
part-time counsellors those hours worked in 
excess of the part-time contract hours. 

"Approved" shall mean approved by the Executive 
Director of DEVET. 

"Casual lecturer" shall mean a lecturer, employed as 
required on an hourly contract. 

"DEVET" shall mean the Department of Employ- 
ment, Vocational Education and Training, princi- 
pally assisting the Minister charged with the 
administration of the Education Act 1928 in 
administering that part of the Act relating to 
technical institutions. 

"District 1" shall mean that area within a line 
commencing on the coast; thence east along 
latitude 28 to a point north of Tallering Peak; 
thence southeast to Mt Gibson and Burracoppin; 
thence to a point southeast at the junction of 
latitude 32 and longitude 119 to the coast. 

"District 2" shall mean that area within a line 
commencing on the south coast at longitude 119 
thence east along the coast to longitude 123; 
thence north along longitude 123 to a point on 
latitude 30; thence west along latitude 30 to the 
boundary of No. 1 District. 

"District 3" shall mean that area within a line 
commencing on the coast at latitude 26; thence 
along latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of No. 2 
District. 

"District 4" shall mean that area within a line 
commencing on the coast at latitude 24; thence 
east to the South Australian Border; thence south 
to the coast; thence along the coast to longitude 

123; thence north to the intersection of latitude 26; 
thence west along latitude 26 to the coast; 

"District 5" shall mean that area of the State situated 
between the latitude 24 and a line running east 
from Camot Bay to the Northern Territory. 

"District 6" shall mean that area of the State north of 
a line running east from Carnot Bay to the 
Northern Territory Border. 

"Employee" shall have the same meaning as 
"teacher" has in the Education Act 1928 and shall 
include— 
(a) any person employed under the classifica- 

tions as prescribed in Clause 8.—Salary 
Scale of this award; 

(b) any person engaged in teaching in a govern- 
ment school; 

(c) any person employed by the Minister and 
engaged in teaching in a pre-school centre; 
and 

(d) any person holding or acting in a position in 
DEVET for which a teaching academic 
qualification is required; 

but does not include any public servant, whether 
or not he/she holds or acts in a position for which 
a teaching academic qualification is required. 

"Employer" shall mean the Minister for Education and 
may include the responsible Officer of DEVET 
acting on behalf of the Minister; 

"Executive Director" shall mean the Executive Direc- 
tor of the Department of Employment, Vocational 
Education and Training. 

"Five-years-trained lecturer" shall mean a lecturer 
who has had a minimum of five years' full time 
tertiary education in which the lecturer has 
obtained— 

(a) an approved teaching qualification and either 
(b) an approved degree, which is not of itself an 

initial lecturer qualification, for which the 
minimum requirements are three years' full 
time study and at the conclusion thereof 
passed at least one year's post graduate 
study; or 

(c) an approved degree, which is not of itself an 
initial teaching qualification, for which the 
minimum requirements are four years' full 
time study. 

For the purposes of this award only, a two-years-trained 
lecturer has the qualifications to become a three-years- 
trained lecturer when the lecturer, subsequent to the initial 
training period, passes three full units, other than education 
towards a bachelor degree of the University of Western 
Australia or three full units, other than education towards a 
bachelor degree of Murdoch University or has completed a 
diploma of the Technical Education Division, or other 
approved qualifications from time to time prescribed, except 
that persons appointed to the Technical Education Division 
in accordance with Regulation 60(2), may obtain the 
foregoing qualifications at any time. 

Also, for the purpose of this award, a two-years-trained 
lecturer who has completed ten years service as a lecturer 
with the Teachers' Certificate shall be deemed to be a 
three-years-trained lecturer, provided that two-years-trained 
lecturers appointed to grades higher than Grade 4 shall be 
required to serve one year less than ten for each grade on 
which they were appointed above Grade 4. 

For the purpose of this award, the Teachers' Higher 
Certificate gives four-years-trained status to a lecturer. 

"Four-years-trained lecturer" shall mean a lecturer 
who has a minimum of four years full time tertiary 
education in which the lecturer either— 

(a) has first obtained an approved teaching 
qualification and, in addition, has obtained an 
approved degree which is not of itself an 
initial teaching qualification for which the 
minimum requirements are three years' full 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 919 

time study, or obtained other qualifications 
approved as of equivalent standard; or 

(b) has first obtained an approved degree, which 
is not of itself an initial teaching qualifica- 
tion, and for which the minimum require- 
ments are three years full time study, or 
obtained other qualifications approved as of 
equivalent standard, and in addition has 
obtained a teaching qualification requiring at 
least one year of further full time study; or 

(c) has obtained an approved education degree 
for which the minimum requirements are 
four years' full time study. 

"Government School" shall have the same meaning as 
in the Education Act 1928. 

"Graduate" shall mean a person who has obtained an 
approved degree of a recognised university, or 
possesses qualifications deemed by the Executive 
Director to be equivalent to such a degree. 

"Metropolitan Schools Boundary" shall mean the line 
joining and including the following schools and 
locations: 

Becher Point, Byford, Carinyah, Sawyers 
Valley, Mt Helena, Warbrook, and a line due 
west to the coast. 

"Metropolitan Schools District" shall mean the area 
bounded by the Metropolitan Schools Boundary 
and the coast together with Rottnest Island. 

"Minister for Education" shall mean the Minister to 
whom the administration of the Education Act is 
for the time being committed; 

"Part-time lecturer'' or "Fractional lecturer" shall 
mean a lecturer employed to work less hours than 
full time. 

"TAPE" may have the same meaning as DEVET. 
"Tertiary Education" shall mean undertaking a course 

at an approved education institution for which the 
prerequisite is a successful Year 12 of schooling 
or its approved equivalent. 

"Three-years-trained lecturer" shall mean a lecturer 
who has successfully completed a minimum of 
three years' full time tertiary education and has 
gained an approved three-years-trained teaching 
qualification or such other qualifications as the 
employer may from time to time deem to be 
acceptable in lieu thereof. 

"Tribunal" shall mean the Commission constituted by 
the Government School Teachers Tribunal estab- 
lished under Part HA—Constituent Authorities of 
the Industrial Relations Act, 1979. 

"Two-years-trained lecturer" shall mean a lecturer 
who has successfully completed a minimum of 
two years full time tertiary education and has 
gained an approved two-years-trained teaching 
qualification. 

"Union" shall mean the body known as the State 
School Teachers Union of W.A. (Inc.). 

"Unqualified lecturer" shall mean a lecturer who does 
not hold an approved lecturer's qualification. 

7.—Contract of Service. 
The employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

Part I—Salary and Additional Payments. 

8.—Salary Scale. 
(1) Employees shall be paid salaries and additional 

payments in accordance with the provisions of this clause. 
The pay rates set out in this clause were last varied on and 
from the first pay period after 17 December 1992. 

(2) Lecturers/Counsellors 
(a) The following salary scale shall apply to Lecturers 

and Counsellors. 
$ Per Annum 

Grade 1 28,188 
Grade 2 29,611 
Grade 3 31,035 
Grade 4 32,459 
Grade 5 33,882 
Grade 6 35,306 
Grade 7 36,730 
Grade 8 38,154 
Grade 9 39,577 
Grade 10 41,000 

(b) Except as otherwise provided in this award, 
progression along the salary scale shall be by 
annual increments and shall be dependent upon 
satisfactory service. 

(c) A lecturer/counsellor who has not had a satisfac- 
tory report may not advance further than 3 annual 
increments from grade of appointment. 

(d) Progression beyond two increments from grade of 
appointment is dependent on attaining an ap- 
proved teaching qualification. 

(e) An individual's commencement salary grade shall 
meet the following minimum conditions:— 

(i) Grade 1:—Certificate, plus 5 years trade 
experience or basic qualification and/or crite- 
ria necessary to perform the position. 

(ii) Grade 2:—The attainment of 3 years trained 
status as defined or equivalent to UG2 status. 

(iii) Grade 3:—The attainment of 4 years trained 
status as defined or equivalent to UG1 status. 

(iv) Grade 4:—The attainment of 5 years trained 
status as defined or equivalent to PG1 status. 

(f) A Counsellor must be a 'Registered Psychologist' 
in accordance with the provisions of the Psychol- 
ogists Registration Act 1976. 

(3) Advanced Skills Lecturer 1 (ASL1) 
Advanced Skills Counsellor 1 (ASCI) 

Point $ Per Annum 
1 42,538 
2 44,075 
3 45,612 

Progression to ASL1 and ASCI will be contingent upon 
meeting the specified criteria, in Appendices 1 and 2 
respectively. 

(4) Advanced Skills Lecturer 2 (ASL 2) } Per Annum 
Advanced Skills Counsellor 2 (ASC 2) } $ 
Curriculum Officer Level 2 (CO 2) } 47,150 

Progression to ASL2 or ASC2 or Curriculum Officer 
Level 2 will be available to, in the case of Lecturer ASL1 's, 
Counsellors ASCl's and Curriculum Officer Level I's 
subject to meeting the specified criteria, in Appendices 3, 
4 and 5 respectively. 

(5) Promotional Positions 
(a) Curriculum Officer Level 1 (CO 1) 

Regional Co-Ordinator 
Point $ Per Annum 
1 42,538 
2 44,075 
3 45,612 
Selection for CO! will be based on the specified 
criteria in Appendix 6. 
Regional Co-ordinator positions are currently 
classified as Education Officer 1 for which 
criteria, duties and roles are already established. 

(b) Head of Program } Per Annum 
Centre Manager 1 } $ 

47,150 
Selection for Head of Program and Centre 
Manager 1 will be based on the specified criteria 
in Appendices 7 and 8 respectively. 
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(c) Principal Lecturer 
Centre Manager 2 
Senior Counsellor 

i Senior Curriculum Officer 

Per Annum 

•i Senior Curriculum Officer } 49,200 
Selection for Principal Lecturer, Senior Counsel- 
lor and Senior Curriculum Officer will be based 
on the specified criteria in Appendices 9, 10 and 
11 respectively. 
Selection Criteria for Centre Manager 2 are 
subject to further negotiation between the parties. 

(d) Associate Director 
Point Per Annum 

$ 
1 49,200 
2 52,275 

(6) Allowances and Additional Payments 
(a) Lecturers approved to undertake special projects 

or administrative duties determined by the Execu- 
tive Director shall have their annual salary 
increased by:— 

$ 
Special Projects 2,050.00 
Administrative Duties: 

—4 year trained 1,141.00 
—Other 939.00 

(b) Lecturers may be transferred to undertake special 
projects for a period up to two years with an option 
for a further 12 months. These officers will 
progress on the lecturing scale as provided in this 
clause. At the completion of the project the 
lecturer will revert to his or her new substantive 
salary on the lecturing scale. 

(7) Holiday Loading 
(a) Employees shall be paid a loading of 17-1/2 

percent of current salary when proceeding on 
annual leave. The loading shall be calculated with 
respect to a maximum of four weeks annual leave 
provided that the amount of such loading shall not 
exceed the amount set out in the Australian 
Bureau of Statistics publication for average 
weekly earnings per male employed unit in 
Western Australia for the September quarter in the 
year immediately proceeding the date leave is 
taken. 

(b) For the purposes of this clause there shall be no 
distinction between permanent and temporary 
employees. 

(c) Any employee employed for not less than one 
continuous month shall be entitled to a holiday 
loading on a pro-rata basis for each continuous 
month's service. 

(d) Any employee who works for a period within the 
school year which extends over term or semester 
vacations will be credited with service for such 
vacation period or periods. 

(8) (a) A part-time employee shall receive salaries and 
allowances on a pro rata basis in the proportion 
that the working time worked bears to that of a full 
time employee. 

(b) A part-time employee shall work for such period 
of time as is in inverse proportion to the part-time 
hours before being eligible for an increment in 
basic salary or additional payment. 

(c) A part-time employee shall accrue entitlement to 
all leave on a pro rata basis in the proportion that 
the number of hours worked bears to full time. 

9.—Additional-Time Teaching and Casual Teaching. 
(1) The additional-time hourly rates applicable to all 

employees full time or fractional, shall be calculated as 
follows: 

Base annual salary divided by 1117.84, provided that 
the maximum rate shall be that payable to an ASL 1, 
point 3. 

(2) Rates of Payment—Casual Work: 
Rates of payment for people employed to teach on an 

hourly casual basis shall be based on level of subjects taught: 
Teaching Rates 

(Per Class 
Hour) 

Adult Education 
Certificate or Labour Markets Programs 
Associate Diploma/Advanced Certificate 
Small Business Management 

Level 1 
Level 2 

10.—Transition Provisions. 
(1) (a) The provisions of this clause should be read in 

conjunction with the Government School Teach- 
ers' Salaries Award (1981) Division 1 as it applied 
up to the 17th December, 1992. 

(b) The provisions of this clause apply to all present 
full time and fractional employees. 

(2) Lecturers 
(a) All lecturers will transfer to the new scale at the 

next highest salary point above their present level. 
There will be automatic progression to grade 10 
for those possessing a teaching qualification. 

(b) Specific Transition Provision for Lecturers 
(i) Lecturers presently below SWA and not 

Teacher Trained 
Any lecturer without a teaching qualification 
who is currently below SWA and has been 
barred from progressing will, on transferring 
to the new grade 1 be able to move to the new 
grade 3 by annual increments before being 
barred. 

(ii) Lecturers presently at or above SWA and not 
Teacher Trained 
Lecturers presently at or above SWA, and 
who have not obtained a teaching qualifica- 
tion, will move to the next highest salary 
point and maintain their current increment 
expectation (i.e. movement of 2 grades from 
date of commencement) 
e.g. 1—Currently 9WA commencing 1/1/ 

91, is presently on 10WA, transfers 
to level 3 and moves to level 4 on 
1/1/93 and is barred, 

e.g. 2—7WA commencing 1/1/91, currently 
SWA transfers to level 1, expects to go to 
9WA (grade 2) however will be able to 
progress to grade 3 so as not to be disadvan- 
taged in comparison with lecturers com- 
mencing in 1992 under the new structure. 

(iii) Lecturers presently on 18WA, 19WA or 
20WA 
Lecturers presently on 18WA, 19WA or 
20WA will transfer to the next highest salary 
point on the ASL1 range. They will continue 
to move to the top of the salary scale unless 
barred at their present salary grade. Such 
lecturers may then only progress by meeting 
the new criteria for ASL1. 

(iv) Lecturers who have satisfied the criteria for 
progression beyond 14WA 
These lecturers will transfer to the next 
highest salary point and progress by annual 
increments to ASL1 Grade 3. 

(3) Senior Lecturers/Heads Of Department 
(a) Ail substantive Senior Lecturers and Heads of 

Department will retain their present positions on 
a permanent basis. 

(b) All substantive Senior Lecturers and Heads of 
Department will transfer to the new salary scale 
in the same manner as lecturers, and will receive 
all future salary increases plus the present Senior 
Lecturers and Head of Department allowance 
respectively. This allowance, however, will only 
be adjusted by future general increases. 
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(c) Where there is a need for a lecturer who is 
currently acting in a Senior Lecturer or Head of 
Department position to continue, they will transfer 
to the new Salary Scale in the same manner as 
Lecturers and will receive the present Senior 
Lecturers and Head of Department allowance 
respectively. This allowance, however will only 
be adjusted by future general increases. If their 
substantive salary is below the current minimum 
provisions (i.e. Senior Lecturer 14WA and Head 
of Department 16WA) they will maintain their 
higher duties allowance plus the allowance for the 
office. They will retain their salary grade until 
such time as their substantive salary reaches this 
grade, whereupon they will progress. 

(4) Education Officers 
(a) Present substantive Education Officers will trans- 

fer to the new salary scale at the next highest 
salary point and progress in annual increments to 
the top of the relevant bands. 

(b) Education Officer Grade II, three year trained or 
other, who are not lecturer trained may only 
progress to grade 7 on the new salary scale. On 
obtaining a teaching qualification they may 
progress to grade 10 by annual increments. 

(c) An Education Officer who wishes to teach shall 
have the opportunity to transfer to a teaching 
position. 

(d) All current Education Officer positions will be 
reviewed and classified according to the duties 
and responsibilities. 

(e) Staff Development Officers will continue to be 
college based. 

(5) Senior Education Officers 
Present substantive Senior Education Officers will retain 

their current salaries and conditions and will be entitled to 
general salary movements. 

(6) Counsellors 
(a) Existing Counsellors and Senior Counsellors can 

elect to remain on their existing conditions and 
salary scale (NB not the new salary rates) or can 
transfer to the new scales. Counsellors who elect 
to transfer to the new scale, will move to the next 
highest salary point on the new scale. 

(b) A Counsellor or Senior Counsellor who wishes to 
teach shall have the opportunity to transfer to a 
teaching position. 

(c) Counsellors presently on 18WA, 19WA or 20WA 
Counsellors who elect to transfer will transfer to 
the next highest salary point on the ASCI range. 
They will continue to move to the top of the salary 
scale unless barred at their present salary grade. 
Such counsellors may then only progress by 
meeting the new criteria for ASCI. 

(d) Counsellors who have satisfied the criteria for 
progression beyond 14WA 

(i) These counsellors who elect to transfer will 
transfer to the next highest salary point and 
progress by annual increments to ASCI 
grade 3. 

(ii) Substantive Senior Counsellors can elect to 
transfer to the new position of Senior 
Counsellor. 

(7) Officers-In-Charge 
(a) Substantive Education Officers Grade I who are 

currently undertaking the duties of Regional 
Co-Ordinator will transfer to the new classifica- 
tion of Regional Co-Ordinator at the next highest 
salary point. 

(b) All substantive Officers-in-Charge will have the 
following options: 

(i) To transfer to the new positions of Centre 
Manager 1 or 

(ii) To transfer to a lecturing position, on the 
basis that the salary shall not exceed the 
ASL1 range. If their salary exceeds that 
range the officers shall be placed on salary 
maintenance in accordance with the Rede- 
ployment and Redundancy General Order; or 

(iii) To retain their current salaries and conditions 
and be entitled to general salary movements. 

(8) Lecturer/Education Development 
Lecturers substantively appointed to positions titled 

Lecturer/Education Development will retain their current 
conditions and be transferred onto the new salary scale to 
the next highest salary level. 

11.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly by direct funds 

transfer to the credit of an account nominated by the 
employee at an approved bank, building society or credit 
union. Provided that where such form of payment is 
impractical or where some exceptional circumstances exist, 
and by agreement between the employer and the Union, 
payment may be made by cheque. 

(2) (a) The fortnightly salary of all employees, both 
permanent and temporary shall be calculated 
as follows— 

annual salary 12 
  x 

313 
(rounded off to the nearest cent) 

(b) The daily rate of salary for any employee is 
calculated as follows— 

annual salary 12   x — 
313 10 

(rounded off to the nearest cent) 
(3) Temporary lecturers who teach for at least five 

consecutive working days but less than a continuous period 
of four weeks shall be paid a loading of 20 per cent of their 
salary. 

Part II—Allowances. 
12.—Locality Allowance. 

(1) Definitions 
For the purpose of this clause— 
"Dependent" in relation to an employee means 

either: 
(a) a spouse who is usually resident within the 

State and is not in receipt of an income 
exceeding $88.22 per week or $4,602.00 per 
annum. 
or, where there is no spouse: 

(b) a student child under the age of 18 years, or 
any other relative who is usually resident 
within the State and is not in receipt of an 
income exceeding $88.22 per week or 
$4,602.00 per annum. 

"Family" shall mean the spouse of an employee and 
their children. "Spouse" includes a person who is not 
married to the employee but who is living with the 
employee on a permanent domestic basis as a de-facto 
wife or husband. 

(2) Employees employed in localities covered by this 
award shall be paid the locality allowance at half the rates 
contained within Schedule B of this award, excepting that 
an employee who makes application on the prescribed form 
that he or she is supporting a dependant shall be entitled to 
receive the full rate. 

(3) Where both spouses are employees, the total of the 
allowances payable to them shall not exceed the allowance 
at the full rate for the locality in which they are employed. 

(4) When an employee is on long service leave or other 
approved leave with pay (other than school vacations) that 
employee shall only be paid the locality allowance for the 
period (if any) of the said leave his or her family or other 
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dependants remains or remain resident in the locality to 
which the allowance relates. 

(5) If an employee leaves the locality in which he or she 
is employed on duty and remains away for a continuous 
period of two weeks thereafter and until that employee 
returns he or she shall not be entitled to the Locality 
Allowance which ordinarily would have been payable unless 
the employer otherwise determines. 

(6) An employee who is employed for a complete school 
year in a school in a locality in respect of which a locality 
allowance is payable shall be paid the appropriate allowance 
for the full year in which so employed. 

(7) An employee regularly employed on less than a full 
time basis in a locality allowance area and who is entitled 
to an allowance in accordance with the provisions of this 
clause shall be paid that proportion of the appropriate 
allowance which his or her regular hours of work bears to 
the hours of work of a full time employee. 

(8) The locality allowance payable under this clause shall 
be adjusted every twelve (months, effective from the 1st day 
of July in each year, in accordance with variations in the 
Consumer Price Index (CPI) for Perth for the preceding 
twelve months period ending on the 30th day of June each 
year. 

(9) The income used as a dependency test shall be 
adjusted on the 30th day of June each year in accordance 
with variations to the taxable limit for earnings for the 
dependent spouse rebate. 

(10) Liberty is reserved to the union to apply to amend 
this award for the purpose of establishing a locality 
allowance for an employee taking up an appointment in a 
new location not mentioned in the schedule. 

13.—Allowances Payable on Appointment, Promotion or 
Transfer. 

(1) For the purposes of this clause: 
"Dependent" shall mean children under 18 years 

and wholly dependent on the employee. 
"Dependent Relative" shall mean a relative or 

person who is solely dependent on the employee for 
support. 

"Locality" in relation to an employee shall mean: 
(a) The Metropolitan Schools District; 
(b) Outside the Metropolitan Schools District, 

that area within a radius of fifty kilometres 
from an employee's headquarters. 

"Dependent Spouse" shall mean an employee's 
spouse who is not in full time employment and of 
whom the employee is the main source of support. 

"Spouse" includes a person who is not married to 
the employee but who is living with the employee on 
a permanent domestic basis as a de-facto wife or 
husband. 

"Residence" includes any accommodation of a kind 
commonly known as a flat or home unit that is, or is 
intended to be, a separate tenement. 

(2) An employee who is required to travel to take up a 
position in another locality shall be reimbursed reasonable 
accommodation and meal expenses for the employee, 
spouse and dependents during the course of travelling from 
one locality to another in accordance with the rates 
prescribed in Column A, Item (4), (5), (6), (9) or (10) of 
Schedule C as the case may require, provided that: 

(a) Where the locality of the new position is situated 
at a radius of 50 kilometres or less from the 
locality where the employee was previously 
stationed, or usually resident in the case of an 
initial appointment, reimbursement of the above- 
mentioned expenses, if any, shall be at the 
discretion of the employer. 

(b) Where a spouse referred to in this clause is also 
an employee who was appointed, transferred or 
promoted to the same locality as the employee, 
such spouse may not claim for reimbursement of 

expenses incurred on behalf of the spouse and 
dependants and claimed by the employee. 

(3) An employee who takes up a position in another 
locality where Government or private residential accommo- 
dation is unavailable and hotel or motel accommodation is 
utilised, shall be paid an allowance in accordance with the 
rates prescribed in Column A, Item (4), (5) or (6) in 
Schedule C as the case may require up to a maximum period 
of fourteen days after arrival at the new locality. 

(4) When Government residential accommodation is 
unavailable in a locality and an employee is unable to obtain 
suitable alternative accommodation within the period of 
fourteen days mentioned in subclause (2) of this clause, the 
employer shall determine an appropriate rate of reimburse- 
ment for accommodation, meal expenses and incidental 
expenses, having regard for the cost of hotel or motel 
accommodation and normal reasonable living expenses for 
the employee and the employee's spouse and dependents. 

(5) An employee who takes up a position in a locality 
where Government residential accommodation is available 
shall not be entitled to reimbursement under subclauses (3) 
and (4) of this clause except where entry or re-entry into 
such Government residential accommodation is delayed 
through circumstances beyond the employee's control. Such 
employee shall, subject to the production of receipts, be 
reimbursed actual reasonable accommodation and meal 
expenses for the employee, spouse and dependants less a 
deduction for normal living expenses prescribed in Schedule 
C. 

(6) If Government residential accommodation is not 
available at the date of appointment, transfer or promotion 
of an employee, the Department shall reimburse the 
employee for any cost of storage and insurance of the 
employee's furniture made reasonably necessary because of 
such delay. 

(7) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act or to employees who seek transfers after 
periods of service of less than two years in a particular 
locality unless payment of an allowance is approved by the 
employer. 

(8) Where it can be shown by the employee that the 
allowances payable under subclauses (2) and (3) of this 
clause are insufficient to meet the actual costs incurred by 
the employee, a higher rate of reimbursement appropriate to 
the circumstances as determined by the employer shall 
apply. 

(9) Claims under this clause must be submitted to the 
Department within 12 months of the date the costs or 
expenses are incurred by the employee. 

(10) Any dispute arising out of the rate of reimbursement 
fixed pursuant to subclause (8) of this clause may be referred 
to the Tribunal. 

14.—Relieving Allowance. 
(1) An employee who is required to take up duty away 

from the employee's usual locality to relieve another 
employee or to perform special duty, and necessarily resides 
temporarily away from the usual place of residence shall be 
reimbursed reasonable expenses on the following basis: 

(a) Where the employee is:— 
(i) supplied with accommodation and meals free 

of charge, or 
(ii) accommodated at a Government institution, 

hostel or similar establishment and supplied 
with meals; reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items (1), (2), or (3) as the case may require, 
of Schedule C of this award. 

(b) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and hotel or motel accommodation is utilised:— 

(i) For the first 42 days after arrival at the new 
locality reimbursement shall be in accor- 
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dance with the rates prescribed in Column A, 
Items (4) to (8) of Schedule C. 

(ii) For periods in excess of 42 days after arrival 
in the new locality reimbursement shall be in 
accordance with the rates prescribed in 
Column B, Items (4) to (8) of Schedule C for 
employees with dependants or Column C, 
Items (4) to (8) of Schedule C for employees 
without dependants: Provided that the period 
of reimbursement under this subclause shall 
not exceed forty nine days without the 
approval of the employer. 

(c) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and other than hotel or motel accommodation is 
utilised reimbursement shall be in accordance 
with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule C. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay 
at a camp, the employee shall be paid camp 
allowance in accordance with the appropriate rates 
prescribed in Schedule E for the duration of the 
period spent in camp, and in addition, shall be paid 
a lump sum of $105.00 to cover incidental 
personal expenses: provided that an employee 
shall receive no more than one lump sum $105.00 
in any one period of three years. 

(2) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst on relief duty, 
provided leave for the period of such illness is approved in 
accordance with the existing sick leave provisions applica- 
ble to employees as at the date of ratification of this award 
and the employee continues to incur accommodation, meal 
and incidental expenses. 

(3) When an employee, who is required to relieve or 
perform special duties in accordance with subclause (1) of 
this clause, is authorised by the employer to travel to the new 
locality in the employee's own motor vehicle such officer 
shall be reimbursed for the return journey as follows: 

(a) An employee who is required to supply and 
maintain a motor vehicle as a term of employment 
for the period of relieving or special duties shall 
be reimbursed the appropriate rate prescribed by 
subclause (4) of Clause 17—Motor Vehicle 
Allowance of this Award for the distance neces- 
sarily travelled. 

(b) Where the employee will not be required to 
maintain a motor vehicle for the performance of 
the relieving or special duties reimbursement shall 
be on the basis of one half of the appropriate rate 
prescribed by subclause (4) of Clause 17—Motor 
Vehicle Allowance of this award, provided that 
the maximum amount of reimbursement shall not 
exceed the cost of the fare by public conveyance 
which otherwise would be utilised for such return 
journey. 

(4) Where it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred, an appropriate rate of reimbursement shall 
be determined by the employer. 

(5) The provisions of Clause 18.—Travelling Allowances 
of this Award shall not operate concurrently with the 
provisions of this clause to permit an employee to be paid 
allowances in respect of both travelling and relieving 
expenses for the same period: provided that where an 
employee is required to travel on official business which 
involves an overnight stay away from the employee's 
temporary headquarters the employer may extend the 
periods specified in paragraph (b) of subclause (1) of this 
clause by the time spent in travelling. 

(6) An employee who is directed to relieve another 
employee or to perform special duty away from the 
employee's usual head quarters and is not required to reside 
temporarily away from the employee's usual place of 

residence shall, if the employee is not in receipt of a higher 
duties or special allowance for such work, be reimbursed the 
amount of additional fares paid in travelling by public 
transport to and from the place of temporary duty. 

15.—Removal Allowance. 
(1) An employee who is relocated in the ordinary course 

of appointment, promotion or transfer or on account of 
illness due to causes over which the employee has no control 
shall be reimbursed: 

(a) the actual reasonable cost of conveyance of the 
employee, the employee's spouse and dependants; 

(b) the actual reasonable cost of the packing and the 
conveyance of the employee's furniture, effects 
and appliances including insurance of such prop- 
erty whilst in transit; 

(c) an allowance of $477.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, 
appliances and effects. Payment of this allowance 
to employees shall be made on every appointment, 
promotion or transfer. 

Where in the circumstances it is reasonable to do so, the 
furniture, effects and appliances of the employee may be 
transported on two separate dates not more than six months 
apart. 

(2) An employee located outside the Metropolitan 
Schools District who resigns after serving not less than two 
years in the locality shall be entitled to reimbursement of 
costs incurred in moving to the Metropolitan Schools 
District as provided in paragraphs (a) and (b) of subclause 
(1) of this clause and to the allowance for accelerated 
depreciation prescribed in paragraph (c) of subclause (1) of 
this clause. Where an employee has served for one year in 
the locality and the employee's resignation takes effect at 
the end of the school year, such employee shall be entitled 
to reimbursement of costs in moving to the Metropolitan 
Schools District as prescribed in paragraphs (a) and (b) of 
subclause (1) of this clause. Otherwise an employee who 
resigns shall not be entitled to any benefits under this clause 
unless the employer in his or her discretion otherwise 
determines. 

(3) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of the 
employee's vehicle. If authorised by the employer to travel 
to the new locality in the employee's own motor vehicle, the 
employee shall, for all purposes, be deemed to be in the 
course of his or her employment and shall be reimbursed for 
the distance necessarily travelled outside the Metropolitan 
Schools District at the following rates: 

(a) Within District 1 at the rate of 0.5 of the 
appropriate rate of hire prescribed by Clause 
17.—Motor Vehicle Allowance, of this award. 

(b) Within District 2 at the rate of 0.625 of the 
appropriate rate of hire so prescribed. 

(c) Within Districts 3—6 inclusive at the appropriate 
rate of hire so prescribed. 

(4) The rates prescribed in subclause (3) shall be paid 
subject to the following conditions: 

(a) the journey is by the shortest practical route. 
(b) the reimbursement does not exceed the cost of the 

air fare for the employee, spouse and dependents. 
(c) the reimbursement does not exceed the cost of the 

employee's air fare when the employee's family 
travels by other means. 

(5) The maximum reimbursement for the cost of the 
packaging and the conveyance of furniture, appliances and 
effects including insurance whilst in transit shall be as 
determined by the employer. Only necessary household 
furniture, appliances and effects shall be taken into 
consideration. 

(6) Receipts must be produced for all sums paid. 
(7) The employer may, in lieu of cost of conveyance, 

authorise payment of an amount to compensate for loss in 
any case where an employee with prior approval disposes 
of the employee's furniture, appliances and effects instead 
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of removing them to the employee's new headquarters, 
provided that such payment shall not exceed the sum which 
would have been paid if such furniture, appliances and 
effects had been removed by the cheapest form of transport 
available. 

(8) Where an employee is transferred or promoted and the 
accommodation provided is furnished, and as a conse- 
quence, it is reasonably necessary for the employee to store 
all or part of the furniture owned by the employee, the actual 
cost of such storage and insurance as approved and 
authorised by the employer shall be reimbursed. 

(9) Where an employee of single status is transferred or 
appointed to a locality and such status is subsequently 
changed, the employee shall be reimbursed for reasonable 
freight charges for any reasonable additional furniture 
movement required by the employee. 

(10) All employees appointed, promoted or transferred to 
localities north of 30 degrees latitude shall have included in 
the air ticket both to and from the locality; an allowance for 
25 kilograms excess baggage. An excess baggage allowance 
of 16 kilograms is to be provided for children under 3 years 
of age who are not fare-paying passengers. 

(11) Where a spouse referred to in this clause is also an 
employee who is appointed, promoted or transferred to the 
same locality as the employee, a spouse may not claim 
allowances for reimbursement of expenses incurred on 
behalf of the spouse and dependents and claimed for by the 
employee. 

(12) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act, or to employees who seek transfers after 
periods of service of less than two years in a particular 
locality unless payment of an allowance is approved by the 
employer. 

(13) Where an employee is appointed, promoted or 
transferred and incurs expenses in the areas referred to in 
paragraph (a) as a result of that move then the employee 
shall be granted a Disturbance Allowance and shall be 
reimbursed the actual expenditure incurred upon production 
of receipts. 

(a) The Disturbance Allowance shall include: 
(i) costs incurred for telephone installation at the 

new residence provided that the cost of 
telephone installation shall be reimbursed 
only where a telephone was installed at the 
employee's former residence including de- 
partmental accommodation; 

(ii) costs incurred with the connection or re- 
connection of services to the household, 
including departmental accommodation for 
water, gas or electricity. 

(14) Claims under this clause must be made within twelve 
months of the appointment, promotion or transfer. 

16.—Vacation Travel Concessions. 
(1) Employees employed in Districts 3, 4, 5 and 6 as 

defined in Clause 6—-Definitions of this award shall be 
entitled to the concessions specified in Schedule F once per 
year when proceeding to either Perth or Geraldton in the 
summer vacation. 

Provided that employees who have served a full school 
year or an equivalent period in the district may defer taking 
the concession until the following May or August vacation. 

(2) An employee may elect to travel elsewhere than to a 
centre referred to in subclause (1) and, in that event, shall 
be paid the cost of that travel up to an amount not exceeding 
the value of benefits to which the employee is entitled under 
that subclause. 

(3) Employees employed in District 2 as defined in Clause 
6—Definitions of this award, shall be paid fares by road 
and/or rail to Perth for the employee, dependent spouse and 
dependants once every two years. An employee who elects 
to travel by road in the employee's own vehicle shall be paid 
at 0.625 of the appropriate rate prescribed by Clause 
17—Motor Vehicle Allowance, of this award. 

(4) The mode of travel used by employees under this 
clause shall be subject to the approval of the employer. 

(5) When an employee and the family of the employee 
travel together by rail, first class rail fare shall be allowed 
for the employee, the employee's dependent spouse and 
dependants. 

(6) An employee who is eligible for a travel concession 
in accordance with subclauses (1) and (2) of this clause and 
who travels by private motor vehicle shall be paid the full 
rates in accordance with the appropriate rate prescribed by 
Clause 17—Motor Vehicle Allowance, of this award 
provided that the amount of payment shall not exceed the 
cost: 

(a) of a return air fare by public air services of an 
employee when travelling alone or the return air 
fares of the employee, employee's dependent 
spouse and dependants when travelling together, 
and 

(b) where air travel is inappropriate, of a return 
first-class rail fare of an employee when travelling 
alone or the return first-class rail fares of the 
employee's dependent spouse and dependants 
when travelling together. 

(7) Where an employee, subject to subclause (4) of this 
clause travels by private motor vehicle and through no fault 
of the employee is prevented by natural disaster, such as 
flood or cyclone, from returning to the locality in which the 
lecture is employed after the vacation, the employee shall 
be paid any reasonable costs incurred in transporting the 
employee, the family of the employee and the motor vehicle 
to that locality by alternative means approved by the 
employer. 

17.—Motor Vehicle Allowance. 
(1) Definitions 
For the purposes of this clause— 

"A year" shall mean 12 months commencing on the 
first day of July and ending on the thirtieth day of June 
next following. 

"Metropolitan Area" means that area within a 
radius of fifty (50) kilometres from the Perth City 
Railway Station. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business but shall exclude all absences 
which effect the entitlements prescribed in Clause 
16—Vacation Travel Concessions, of this award. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the metropolitan area 
and the South West land division. 

"South West land division" means the South West 
land division as defined by section 28 of the Land Act, 
1933-1972 excluding the area contained within the 
metropolitan area. 

"Term of employment" shall mean a requirement 
made known to the employee either by way of 
publication in the advertisement for the position or 
written advice to the officer contained in the offer for 
the position or oral communication at interview by the 
interviewing officer; and such requirement is accepted 
by the employee either in writing or orally. 

(2) (a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment shall 
be reimbursed in accordance with the appropriate 
rates set out in Part 1 of Schedule D for journeys 
travelled on official business and approved by the 
employer or an authorised employee. Official 
business for the purposes of this clause, shall 
include: 

measuring bus routes, travelling between dis- 
persed locations for the purpose of lecturing when 
not part of the usual duties of the employee, 
transporting sick students, collecting official mail 
and stock, official banking, student sports meet- 
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ings, student camps, field trips, site visits and 
in-service training courses. 

(b) An employee who is reimbursed under the 
provisions of paragraph (a) of subclause (2) of this 
clause will also be subject to the following 
conditions: 

(i) for the purposes of paragraph (a) of subclause 
(2) of this clause an employee shall be 
reimbursed with the appropriate rates set out 
in Part 1 of Schedule D for the distance 
travelled from the employee's residence to 
the place of duty and for the return distance 
travelled from place of duty to residence 
except on a day where the employee travels 
direct from residence to headquarters and 
return and is not required to use the vehicle 
on official business during the day; 

(ii) where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropri- 
ate rate applicable to each of the areas 
traversed as set out in Part 1 of Schedule D. 

(iii) where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than twelve months qualifying service in the 
year then the 4,000 kilometre distance, will 
be reduced on a pro rata basis and the 
allowance calculated accordingly; 

(iv) where a part-time employee is eligible for a 
payment of an allowance under subparagraph 
(b)(iii) of subclause (2) of this clause such 
allowance shall be calculated on the propor- 
tion of total hours worked in that year by the 
employee to the annual standard hours had 
the employee been employed on a full time 
basis for the year; 

(v) an employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of his/her vehicle being stolen, 
consumed by fire, or suffering a major and 
unforeseen mechanical breakdown or acci- 
dent, in which case all entitlement to reim- 
bursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement; 

(vi) the employer may waive the requirement that 
an employee supply and maintain a motor 
vehicle for use on official business, by giving 
three month's written notice of the intention 
to do so to the employee concerned. 

(3) (a) Subject to subclause (2) of this clause, an 
employee who is not normally required to supply 
and maintain a motor vehicle as a term of 
employment and who is required to relieve an 
employee required to supply and maintain a motor 
vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance 
with the appropriate rates set out in Part 1 of 
Schedule D for all journeys travelled on official 
business and approved by the employer where the 
employee is required to use the vehicle on official 
business whilst carrying out the relief duty. 

(b) For the purposes of paragraph (a) of this subclause 
an employee shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set in Part 1 of Schedule D for the distance 
travelled from the officer's residence to place of 
duty and the return distance travelled from the 
place of duty to residence except on a day where 
the employee travels direct from residence to 

headquarters and return and is not required to use 
the vehicle on official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part 1 of Schedule D. 

(d) For the purpose of this subclause the allowance 
prescribed in subparagraphs (iii), (iv) and (vi) of 
paragraph (b) of subclause (2) of this clause shall 
not apply. 

(4) (a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer voluntarily 
consents to use the vehicle shall for journeys 
travelled on official business approved by the 
employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts 2 and 3 of Schedule D. 

(b) For the purpose of paragraph (a) of this subclause 
an employee shall not be entitled to reimburse- 
ment for any expenses incurred in respect to the 
distance between the employee's residence and 
headquarters and the return distance from head- 
quarters to residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part 2 of Schedule D if applicable. 

(5) In cases where employees are required to tow 
departmental caravans on official business, the additional 
rate shall be three cents per kilometre. When departmental 
trailers are towed on official business the additional rate 
shall be two cents per kilometre. 

(6) An employee who is required to accompany student 
groups attending educational and sporting functions when 
public transport is used, shall be reimbursed the cost of the 
fare incurred. 

(7) Employees shall be reimbursed all expenditure outlaid 
while using a Government vehicle on approved Departmen- 
tal business. 

18.—Travelling Allowance. 
(1) An employee who travels on official business shall be 

reimbursed reasonable expenses according to the provisions 
contained in this clause provided that such travelling is 
authorised by an officer approved by the employer. 

(2) When a trip necessitates an overnight stay away from 
headquarters and the employee: 

(a) is supplied with accommodation and meals free of 
charge; or 

(b) attends a course, conference, etc., where the fee 
paid includes accommodation and meals; or 

(c) travels by rail and is provided with a sleeping 
berth and meals; or 

(d) is accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, reimbursement shall be in accordance with 
the rates prescribed in Column A, Item (1), (2), or 
(3) of Schedule C. 

(3) When a trip necessitates an overnight stay away from 
the employee's headquarters and the employee is fully 
responsible for the provision of accommodation, meals and 
incidental expenses: 

(a) where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (4) to (8) of 
Schedule C of this award. 

(b) where other than hotel or motel accommodation 
is utilised reimbursement shall be in accordance 
with rates prescribed in Column A, Items (9), (10) 
or (11) of Schedule C of this award. 
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(4) When a trip necessitates an overnight stay away from 
headquarters and accommodation only is provided at no 
charge to the employee, reimbursement shall be made in 
accordance with the rates prescribed in Column A, Items (1), 
(2), or (3) and Items (12), (13), or (14) of Schedule C of this 
award subject to the employees' certification that each meal 
claimed was actually purchased. 

(5) To calculate reimbursement under subclauses (1) and 
(2) of this clause for a part of a day, the following formula 
shall apply— 

(a) if departure from headquarters is: 
before 8.00am—100% of the daily rate. 
8.00am or later but prior to 1.00pm—90% of 
the daily rate. 
1.00pm or later but prior to 6.00pm—75% of 
the daily rate. 
6.00pm or later—50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm—10% of 
the daily rate. 
I.00pm or later but prior to 6.00pm—25% of 
the daily rate. 
6.00pm or later but prior to 11.00pm—50% 
of the daily rate. 
II.00pm or later—100% of the dally rate. 

(6) When an employee travels to a place outside a radius 
of 50 kilometres measured from the employee's headquar- 
ters, and the trip does not involve an overnight stay away 
from headquarters, reimbursement for all meals claimed 
shall be at the rates set out in Column A, Items (12) or (13) 
of Schedule C subject to the employee's certification that 
each meal claimed was actually purchased. Provided that 
when an officer departs from headquarters before 8.00am 
and does not arrive back at headquarters until after 11.00pm 
on the same day reimbursement shall be at the appropriate 
rate prescribed in Column A, Items (4) to (8) of Schedule 
C. 

(7) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimbursement 
in accordance with Schedule C does not cover an em- 
ployee's reasonable expenses for a whole trip the employee 
shall be reimbursed the excess expenditure. 

(8) In addition to the rates contained in Schedule C an 
employee shall be reimbursed reasonable incidental ex- 
penses such as train, bus and taxi fares, official telephone 
calls, laundry and dry cleaning expenses, on production of 
receipts. 

(9) If, on account of lack of suitable transport facilities, 
an employee necessarily engages reasonable accommoda- 
tion for the night prior to commencing travelling on early 
morning transport the employee shall be reimbursed the 
actual cost of such accommodation. 

(10) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst travelling, provided 
leave for the period of such illness is approved in accordance 
with the existing sick leave provisions applicable to 
employees as at the date of ratification of this award and the 
employee continues to incur accommodation, meal and 
incidental expenses. 

(11) Reimbursement claims for travelling in excess of 14 
days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the 
account. 

(12) An employee who is relieving at or temporarily 
transferred to any place within a radius of 50 kilometres 
measured from headquarters shall not be reimbursed the cost 
of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from headquar- 
ters over the usual midday meal period shall be paid the rate 
prescribed by Item (17), of Schedule C for each meal 
necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the employee's duties; and 

(b) such travelling is not within the suburb in which 
the employee resides; and 

(c) total reimbursement under this subclause for any 
day period shall not exceed the amount prescribed 
by Item (18) of Schedule C. 

19.—Excess Travelling Allowance. 
(1) (a) An employee appointed, promoted or transferred 

to a college outside the Metropolitan Schools 
District, who is unable to obtain suitable residen- 
tial accommodation within 30 kilometres of the 
college shall be reimbursed for any travel to and 
from the college in excess of 30 kilometres each 
way necessarily undertaken in the employee's 
own motor vehicle. In calculating distances no 
travel within the Metropolitan Schools District 
shall count. 

(b) Payment of an allowance under this clause is 
dependent upon: 

(i) a College Director certifying that no suitable 
accommodation within 30 kilometres of the 
college, or alternative means of transport, 
was available; 

(ii) the employee demonstrating that an applica- 
tion has been made for GEHA housing and 
that no government accommodation is avail- 
able within 30 kilometres from their place of 
employment; 

(iii) the employee demonstrating that there is no 
suitable private accommodation available 
within 30 kilometres from the place of 
employment by attaching a current letter 
from a real estate agent of the locality which 
states the lack of suitable accommodation in 
the locality; 

(iv) the claim having been lodged within 12 
months of the travel having taken place. 

(c) Reimbursement under this clause shall be on the 
basis of 0.625 of the appropriate rate as prescribed 
by Clause 17.—Motor Vehicle Allowance of this 
award. 

(2) An employee required to travel between colleges on 
official duty shall be reimbursed in accordance with the 
appropriate rate prescribed by Clause 17.—Motor Vehicle 
Allowance of this award, for the use of the employee's own 
vehicle. No reimbursement shall be provided if the 
employee has more than two hours break between duty time 
in the first college and time needed to commence travelling 
to the second college. 

(3) Eligibility for the Excess Travelling Allowance will 
be re—assessed when suitable accommodation becomes 
available within 30 kilometres of the employee's place of 
employment. 

20.—Property Allowance. 
(1) Definitions 
For the purpose of this clause— 

"Prescribed expenses" shall mean: 
(a) Legal fees in accordance with the Solicitor's 

Remuneration Order 1976 mutatis mutandis, 
duly paid to a solicitor or in lieu thereof fees 
charged by a settlement agent for profes- 
sional costs incurred in respect of the sale or 
purchase, the maximum fee to be claimed 
shall be as set out under Item (8) of the above 
order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real Estate Agent's Commission in accor- 
dance with that fixed by the Real Estate and 
Business Agents' Supervisory Board, acting 
under Section 61 of the Real Estate and 
Business Agents' Act, 1978, duly paid to an 
agent for services rendered in the course of 



and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty per 
cent (50%) as set out under Items 1 or 
2—Sales by Private Treaty or Items 1 or 
2—Sales by Auction of the Maximum Remu- 
neration Notice, 

(d) Stamp Duty. 
(e) Fees paid to the Registrar of Titles or to the 

officer performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth. 

(f) Expenses relating to the execution or dis- 
charge of a first mortgage. 

(g) The amount of expenses reasonably incurred 
by the employee in advertising the residence 
for sale. 

(2) Subject to the exclusions expressed in this clause, 
when an employee is transferred or promoted from one 
locality to another, the employee shall be entitled to be paid 
a property allowance for reimbursement of prescribed 
expenses incurred:— 

(a) in the sale of a residence in the employee's former 
locality which, at the date on which the employee 
received notice of transfer to the new locality: 

(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a con- 

tract of sale and occupying; or 
(iii) the employee was constructing for personal 

occupation on a permanent basis on comple- 
tion of construction; and 

(b) in the purchase of residential land for the purpose 
of erecting a residence thereon for personal 
occupation on a permanent basis in the new 
locality. 

(3) An employee transferred at his or her own expense in 
accordance with the provisions of Section 7C of the 
Education Act and an employee who applies for and is 
granted a transfer after periods of service of less than two 
years in a particular locality shall not be entitled to be paid 
a property allowance under this clause unless payment is 
expressly approved by the employer. 

(4) An employee is not entitled to the payment of a 
property allowance in respect of a sale or purchase within 
the terms of subclause (2) of this clause which is effected 
more than twelve months after the date on which the 
employee took up duty in the new locality or after the date 
on which the employee received notification of transfer back 
to the former locality, provided that the employer may in 
exceptional circumstances grant an extension of time for 
such period as is deemed reasonable. 

(5) An employee is not entitled to be paid a property 
allowance under paragraph (b) of subclause (2) of this clause 
unless that employee is entitled to be paid a property 
allowance under paragraph (a) of subclause (2) of this clause 
unless the employee can show that it is necessary to 
purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the transfer 
or promotion of the employee. 

(6) For the purposes of this clause, it is immaterial that 
the relevant transaction is made or entered into: 

(a) in the case of a married employee solely, jointly 
or as a tenant in common with: 

(i) the employee's spouse; 
(ii) a dependent relative; or 

(iii) the employee's spouse and a dependent 
relative. 

(b) in the case of any other employee solely or jointly 
or as a tenant in common with a dependent relative 
living with the employee. 

(7) Where an employee sells or purchases a residence 
jointly or as a tenant in common with another person or other 
persons, not being a person referred to in the immediately 
preceding subclause, such employee shall be reimbursed 

only the proportion of the prescribed expenses for which the 
employee is responsible. 

(8) An application by an employee for a property 
allowance shall be accompanied by satisfactory evidence of 
the payment by the employee of the prescribed expenses. 

(9) Any dispute arising as to the entitlement of an 
employee under this clause may be referred to the Tribunal. 

21.—Camping Allowance. 
(1) Definitions 
For the purposes of this clause: 

"Camp of a permanent nature" shall mean single 
room accommodation in skid mounted or mobile type 
units, caravans, or barrack type accommodation where 
the following are provided in the camp— 

Water is freely available; 
Ablutions including a toilet, shower or bath and 

laundry facilities; 
Hot water system; 
A kitchen, including a stove and table and 

chairs, except in the case of a caravan equipped 
with its own cooking and messing facilities; 

An electricity or power supply; and 
Beds and mattresses except in the case of 

caravans containing sleeping accommodation. 
For the purpose of this definition caravans 

located in caravan parks or other locations where 
the above are provided shall be deemed a camp of 
a permanent nature. 

"House" shall mean a house, duplex or cottage 
including transportable type accommodation which are 
self contained and in which the facilities prescribed for 
"camp of a permanent nature" are provided. 

"Other than a permanent camp" shall mean a camp 
where any of the above are not provided. 

(2) An employee who is stationed in a camp of a 
permanent nature, where facilities of a good standard are 
provided, shall be paid the appropriate allowance prescribed 
in Schedule E for each day spent camping; provided that no 
such allowance shall be paid when an employee occupies 
a departmental house within or near the precincts of a camp. 

(3) An employee who is stationed in a camp—other than 
a permanent camp—or is required to camp out, shall be paid 
the appropriate allowance presented in Schedule E for each 
day spent camping. 

(4) This clause shall be read in conjunction with Clause 
15.—Removal Allowance and Clause 14.—Relieving Al- 
lowance of this award for the purpose of paying allowances, 
and camping allowance shall not be paid for any period in 
respect of which travelling, transfer or relieving allowances 
are paid. Where portions of a day are spent camping, the 
formula contained in subclause (5) of Clause 18.— 
Travelling Allowance of this award. 

For the purposes of this subclause, arrival at headquarters 
shall mean the time of actual arrival at camp. Departure from 
headquarters shall mean the time of actual departure from 
camp or the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the later. 

(5) Whenever an employee provided with a caravan is 
obliged to park the caravan at a caravan park the employee 
shall be reimbursed the rental charges paid to the authority 
controlling the caravan park, in addition to the payment of 
camping allowance. 

Part III—Leave Provisions. 
22.—Leave to Attend Union Business. 

(1) (a) The employer shall grant paid leave of absence 
during ordinary working hours to an employee— 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative of 
the employees is required to attend negotia- 
tions and/or conferences between the Union 
and employer; 
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(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who as a Union nominated representative of 
the employees is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
for the Union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected. 

23.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties 
to this award. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
- brequent year does not exceed ten days. 

(?) Leave of absence will be granted at the ordinary 
rate of pay. 

) When a public holiday or school vacation falls 
during the duration of a course a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 

weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

Part IV—Other Provisions. 
24.—Deduction of Union Subscriptions. 

(1) The employer shall deduct such subscriptions as 
indicated by the Union. Subscriptions shall be deducted 
from each pay period. 

(2) Payroll Deduction Authority Forms shall be com- 
pleted by employees. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or the Union, the 
Union Secretary, or person acting in his or her stead, shall 
countersign all forms and forward them to the employer's 
payroll officer. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first appropriate period 
following receipt of a completed Payroll Deduc- 
tion Authority Form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause 
or until that Authority is cancelled in writing by 
the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct Union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of Union subscription to be deducted. 
The employer shall implement any change to 
Union subscriptions no later than one month after 
being notified by the Union except where the 
Union nominates a later date. 

(5) The collection of any nomination fee, arrears, levies 
or fines shall not be the responsibility of the employer. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation to the Union at such 
intervals as are agreed between the employer and the Union. 

25.—Liberty to Apply. 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment; 
promotional appeal system; 
lecturer training; 
class sizes 
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Schedule A—Parties. 
Name 

Employer Respondent 
Minister for Education 

Union Respondent 
State School Tfeachers 
Union of W.A. (Inc.) 

Address 

c/—Department of Employ- 
ment, Vocational Education 
and Training, 151 Royal 
Street, EAST PERTH WA 
6004 

150-152 Adelaide Tfcrrace, 
PERTH WA 6006 

Schedule B—Location Allowance. 
Effective on and from 1 January 1991. 

District 1 

Badgingarra 
Ballidu 
Beacon 
Bencubbin 
Binnu 
Borden 
Buntine 
Cadoux 
Camamah 
Cervantes 
Chowerup 
Coorow 
Dalwallinu 
Eneabba 
Gabbin 
Gairdner River 
Glenorchy 
Hyden 
Jerramungup 
Jurien 
Kalannie 
Karlgarin 
Latham 
Leeman 
Mingenew 
Morawa 
Mt Many Peaks 
Mt Walker 
Mullewa 
Narembeen 
Ongerup 
Perenjori 
Pingaring 
Pingrup 
South Stirling 
Tardun 
Three Springs 
Tincurrin 
Wellstead 
Wubin 
Yuna 

DISTRICT 2 

Bodallin 
Bremer Bay 
Burracoppin 
Mt Hampton 
Mukinbudin 
Munglinup 
Newdegate 
Norseman 
Ravensthorpe 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 

Per Annum 

Per Annum 

DISTRICT 3 per Annum 
$ 

Cue 3133 
Kalbarri 2352 . 
Laverton 3133 
Leinster 3211 
Leonora 3133 
Meekatharra 2543 
Menzies 2339 
Mt Magnet 3133 
Mt Margaret 3346 
Sandstone 3577 
Useless Loop 3251 
Wiluna 3557 
Yalgoo 3133 

DISTRICT 4 Per Annum 
$ 

Blackstone 6033 
Burringurrah 4469 
Carnarvon 2109 
Coonana 3665 
Gascoyne Junction 4250 
Giles (Warakuma) 6033 
Jameson (Manta Maru) 6791 
Rawlinna 4124 
Shark Bay 3251 
Tjukurla 6207 
Warburton 6791 
Warburton West (Tjirrkarli) 6207 
Wamarm 6793 
Wingellina (Irruntja) 6033 

DISTRICT 5 Per Annum 
$ 

Broome 4902 
Camballin 7070 
Cherrabun 6831 
Christmas Creek (Wangkatjunga) 6831 
Dampier 4355 
Derby 5119 
Exmouth 4355 
Fitzroy 6791 
Gogo 7157 
Goldsworthy 4299 
Halls Creek 6033 
Hedland 4721 
Jigalong 5075 
Karratha _ 5062 
La Grange 6286 
Marble Bar 5701 
Mt Cooke 6793 
Muludja (Fossil Downs) 7157 
Newman 4299 
Nullagine 6791 
Onslow 4902 
Pannawonica 5384 
Paraburdoo 4299 
Pollock Hills (Kiwirrkurra) 6367 
Roeboume 4902 
Shay Gap 4366 
Telfer 6791 
Tom Price 4299 
Wickham 4355 
Yandeyarra 6443 

DISTRICT 6 Per Annum 
$ 

Cygnet Bay 6856 
Dunham River (Doon Doon) 6830 
Glen Hill 6476 
Kalumburu 7243 
Koolan Island 6113 
Kununurra 6416 
Mt Bamett 7482 
One Arm Point 6788 
Oombulgurri 7028 
Wyndham 6416 



Schedule C—Appointment, Promotion, Transfer, Relieving 
and Travelling Allowance. 

Clause 13.—Allowances Payable on Appointment, Pro- 
motion or Transfer 

Clause 14.—Relieving Allowance 
Clause 18.—Travelling Allowance 

Effective on and from 1 July 1992. 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
Officers Officers 

with without 
Dependants: Dependants: 

Relieving Relieving 
Allowance Allowance 
for Period for Period 
in Excess in Excess 

of 42 days of 42 days 
Allowance to Meet Incidental Expenses 
(1) WA—South of 26 de- 6.50 

grees South Latitude 
(2) WA—North of 26 de- 8.40 

grees South Latitude 
(3) Interstate 8.40 
Accommodation Involving an Overnight Stay in a Hotel or Motel 

$ $ $ 
(4) WA—Metropolitan 

Hotel or Motel 
118.70 59.35 39.55 

(5) Locality South of 26 de- 
grees South Latitude 

93.20 46.60 31.05 

(6) Locality North of 26 de- 
grees South Latitude: 

Column A Column B Column 
Broome 151.40 75.70 50.45 
Carnarvon 145.55 72.80 48.50 
Dampier 132.90 66.45 44.30 
Derby 111.75 55.90 37.25 
Exmouth 114.40 57.20 38.15 
Fitzroy Crossing 127.90 63.95 42.65 
Gascoyne Junction 93.40 46.70 31.15 
Halls Creek 129.90 64.95 43.30 
Karratha 155.25 77.60 51.75 
Kununurra 131.55 65.80 43.85 
Marble Bar 122.40 61.20 40.80 
Newman 164.90 82.45 54.95 
Nullagine 84.40 42.20 28.15 
Onslow 129.40 64.70 43.15 
Pannawonica 104.90 52.45 34.95 
Paraburdoo 163.90 81.95 54.65 
Port Hedland 142.40 71.20 47.45 
Roeboume 69.40 34.70 23.15 
Sandfire 95.70 47.85 31.90 
Shark Bay 107.90 53.95 35.95 
Tom Price 104.40 52.20 34.80 
Turkey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 

(7) Interstate—Capital City 
Sydney 171.40 85.70 57.15 
Melbourne 170.90 85.45 56.95 
Other Capitals 148.90 74.45 49.65 

(8) Interstate—Other Than 
Capital City 

93.20 46.60 31.05 

Accommodation Involving an Overnight Stay at Other Than a Hotel or Motel 

(9) WA—South of 26 de- 
$ 

44.35 
grees South Latitude 

GO) WA—North of 26 de- 56.10 
grees South Latitude 

(ID Interstate 56.10 
Travel Not Involving an Overnight Stay or Travel Involving an Overnight 
Stay Where Accommodation Only is Provided 
(12) WA—South of 26 de- $ 

grees South Latitude: 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 19.45 

(13) WA—North of 26 de- 
grees South Latitude: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

(14) Interstate: $ 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

Deduction for Normal Living Expenses 
(15) Each Aduh 16 JO 
(16) Each Child 2.85 
Midday Meal 
(17) Rate per meal 4.00 
(18) Maximum reimburse- 20.00 

ment per pay period 

Schedule D—Motor Vehicle Allowance. 
Part 1—Motor Car. 

Effective on and from 1 July 1991. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over Over 1600 cc 

2600 cc 1600 cc & Under 
-2600 cc 

Metropolitan Area 
First 4000 kilometres 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5" South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of the State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

Part 2—Motor Car. 
Effective on and from 1 July 1991. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over Over 1600 cc 
2600 cc 1600 cc & Under 

-2600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part 3—Motor Cycle. 
Effective on and from 1 July 1991. 

Distance Travelled During a Rate 
Year on Official Business Cents per kilometre 
Rate per kilometre 17.1 

Schedule E—Camping Allowance. 
Clause 21.—Camping Allowance. 

South of 26 degrees South Latitude 
Item Rate 

Per Day 
$ 

1. Permanent Camp—Cook pro- 19.10 
vided by the employer 

2. Permanent Camp—No cook pro- 27.35 
vided by the employer 

3. Other Camping—Cook provided 31.80 
by the employer 

4. Other Camping—No cook pro- 38.20 
vided 

North of 26 degrees South Latitude 
Item Rate 

Per Day 
$ 

1. Permanent Camp—Cook pro- 25.00 
vided by the employer 

2. Permanent Camp—No cook pro- 31.35 
vided by the employer 

3. Other Camping—Cook provided 37.70 
by the employer 

4. Other Camping—No cook pro- 44.10 
vided 

Schedule F—Vacation Travel Concession. 
Mode Of Travel Concessions 
To Be Allowed 
(a) Air—employee and fam- Free Passes for the em- 

ily travelling together ployee, dependent spouse 
and dependents 
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(b) Sea—employee and Free passes for the em- 
family travelling to- ployee, dependent spouse 
gether and dependents 

(c) Road—employee and Full rates for use of private 
family travelling to- motor vehicle in accordance 
gether with subclause (6) of Clause 

16.—Vacation Travel Con- 
cessions 

(d) Air and Road—em- Full rates for use of private 
ployee travelling by pri- motor vehicle in accordance 
vate motor vehicle and with subclause (6) of Clause 
remainder of the family 16.—Vacation Travel Con- 
by air cessions 

(e) Sea and Road—em- Full rates for use of private 
ployee travelling by pri- motor vehicle in accordance 
vate motor vehicle and with subclause (6) of Clause 
the remainder of the 16. Vacation Travel Con- 
family by sea cessions. Free passes for the 

employee's dependent 
spouse and dependents. 

(f) Sea and Air—employee Free passes in each case for 
travelling by air and re- the teacher, the employee's 
mainder of family by sea dependent spouse and de- 

pendents. 
Appendix 1. 

ADVANCED SKILLS LECTURER 1 (ASL 1) 
Criteria: 

* Tfeaching qualification plus vocational qualifica- 
tion. 

* At least five years teaching experience. 
* Enhanced teaching skills. 
* Demonstrated application of current technical 

knowledge and competencies in the industrial 
vocation or professional field closely related to the 
teaching area. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

* Demonstrated satisfactory performance. 
Assessment: 

* Applicants will be assessed against the criteria by 
a panel comprising College Director or nominee, 
Associate Director and an Advanced Skills Lec- 
turer from another College. In the start-up phase, 
this position will be filled by an appropriately 
skilled and experienced person from the Advanced 
skill range. The Union shall be invited to nominate 
a representative as a panel member. 

Role of Duties of ASL 1: 
An ASL 1 would be expected to have skills and qualities 

that are recognised as outstanding in education delivery. 
The main function of the position is to use those skills in 

the delivery of educational materials and provide opportuni- 
ties to share them with peers, new teachers and other 
interested groups such as industry. 

The ASL 1 would also assist in: 
* the support and induction of new lecturers; 
* providing support on committees within the 

College dealing with educational matters involv- 
ing programs; 

* undertaking industry liaison; 
* providing course information and advice for 

students on specific programs; 
* accepting responsibility for implementation of 

aspects of new curricula and innovative teaching 
methods. 

Application Process for ASL 1: 
Applications for college based consideration for assess- 

ment as ASL 1 will be called for annually. Notices will be 
published in the DEVET Human Resources Information 
Bulletin. 

Appendix 2. 
ADVANCED SKILLS COUNSELLOR 1 (ASC 1) 
Criteria: 

* Full registration under the Psychologists Registra- 
tion Act, 1976. 

* Teaching qualification. 
* At least five years professional experience in the 

provision of counselling and information services 
to students in technical education. 

* Enhanced counselling skills as assessed, in: 
— personal, educational and vocational coun- 

selling of students and prospective students 
of institutions providing post-secondary/ 
technical education; 

— personnel and student selection. 
* Demonstrated application of current professional 

competencies. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the leader- 
ship environment. 

Major Function: 
Provides the full range of counselling and information 

services. 
Accountability: 

Accountable to: Senior Counsellor. 
Accountable for: N/A. 

Specific Functions: 
1. Undertakes all the duties associated with coun- 

selling and information provision. 
2. Independently conducts programs and projects as 

directed by the Senior Counsellor. 
3. Assists in the training and induction of newly 

appointed Counsellors and Information Officers. 
4. Provides information and careers advice to High 

School students, teachers and the community on 
DEVET programs. 

Appendix 3. 
ADVANCED SKILLS LECTURER 2 (ASL 2) 
Criteria: 

* Teaching qualification plus vocational qualifica- 
tion. 

* At least five years teaching experience. 
* Able to demonstrate educational excellence and 

leadership. 
* Able to demonstrate successful current and/or 

recent client group liaison and interaction. 
* Able to demonstrate having undertaken on going 

professional development. 
* Able to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

* Demonstrated satisfactory performance. 
Assessment: 

* Applicants will be assessed against the criteria by 
a panel comprising College Director or nominee. 
Associate Director and an Advanced Skills Lec- 
turer 2 from another College. In the start-up phase, 
this position will be filled by an appropriately 
skilled and experienced person from the Advanced 
skill range. The Union shall be invited to nominate 
a representative as a panel member. 

Role of Duties of ASL 2: 
An ASL 2 would be expected to have outstanding 

qualities in educational delivery as an ASL 1 and in addition 
have demonstrated a high level of skill and leadership in a 
number of areas which may include the following: 

* class room practice; 
* curriculum development; 
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* alternative learning strategies; 
* promotion of programs including provision of 

vocational education and course advice to stu- 
dents, industry and the community; 

* development/performance of skills analysis for 
industry; 

* professional development (including induction 
and training of new teachers). 

The main function of this position would be use, 
demonstrate and share the skills in educational delivery with 
peers, new teachers and other groups such as industry, as 
well as provide educational leadership in the program as 
required. 

The ASL 2 must provide evidence of application of 
specific knowledge and competencies in the area of teaching 
expertise. 
Application Process for ASL 2: 

Applications for college based consideration for assess- 
ment as ASL 2 will be called for annually. Notices will be 
published in the DEVET Human Resources Information 
Bulletin. 

Appendix 4. 
ADVANCED SKILLS COUNSELLOR 2 (ASC 2) 
Criteria: 

* Full registration as psychologist under the Psy- 
chologists Registration Act, 1976. 

* Teaching qualification. 
* At least five years professional experience in the 

provision of counselling and information services 
to students in technical education. 

* Demonstrated professional excellence in coun- 
selling as assessed, in: 
— personal, educational and vocational coun- 

selling of students and prospective students 
of institutions providing post-secondary/ 
technical education; 

— personnel and student selection; 
— innovation relevant to counselling practice; 
— significant development of expertise in a 

relevant area of counselling practice, e.g. 
psychometric research, computer assisted 
guidance, etc; 

— leadership qualities. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Major Function: 
Provides the full range of counselling and information 

services and stands in for the Senior Counsellor in the 
latter's absence. 
Accountability: 

Accountable to: Senior Counsellor. 
Accountable for: N/A. 

Specific Functions: 
1. Undertakes all the duties associated with coun- 

selling and information provision within the 
College. 

2. Manages programs and projects as directed by the 
Senior Counsellor. 

3. Inducts, trains, advises and supports newly ap- 
pointed Counsellors and Information Officers. 

4. Takes primary responsibility for standardisation, 
norming and validation of tests used within the 
college. 

5. Liaises with Counsellors at other colleges on 
selection and assessment procedures and advises 
Senior Counsellor accordingly. 

6. Contributes in a specialist area of counselling 
practice over and above general counselling skills 
as in 1 above. This may occur in the areas of 

research, clinical skills, process skills training, 
etc. 

7. Provides information and advice to High School 
students, careers teachers and community groups 
on DEVET programs. 

Appendix 5. 
CURRICULUM OFFICER LEVEL 2 
Criteria: 

* Tertiary qualifications in education, including 
curriculum studies. 

* Extensive curriculum development experience. 
* Demonstrated expertise in a range of techniques 

associated with several of the following: 
— Educational Research 
— Needs Analyses 
— Course Structuring 
— Teaching Methodologies 
— Alternative Delivery Strategies 
— Student Assessment 
— Program Evaluation 
— Application of Computers in Education 

* Ability to demonstrate having undertaken exten- 
sive relevant professional development. 

* Ability to demonstrate an understanding of equal 
opportunity policies and their application in 
curriculum development. 

Duties: 
In addition to the duties of the Curriculum Officer Level 

1, the Curriculum Officer Level 2 would be expected to 
provide a high level of leadership in the area of curriculum 
development, focussing especially on professional develop- 
ment of curriculum staff, including the induction, training 
and mentoring of newly-appointed curriculum officers. 
Assessment: 

Ability to demonstrate education excellence and curricu- 
lum leadership as assessed by a panel comprising: 

— College Director or nominee 
— Director, Skills Formation or nominee 
— Curriculum Officer Level 2, from another college 

The Union shall be invited to nominate a representative 
as a panel member. 

Ability to demonstrate having undertaken extensive 
relevant professional development. 

Ability to demonstrate an understanding of equal opportu- 
nity policies and their application in curriculum develop- 
ment. 

Appendix 6. 
CURRICULUM OFFICER LEVEL 1 
Criteria: 

* Tertiary qualifications in education, including 
curriculum studies. 

* Teaching or curriculum development experience. 
* Demonstrated expertise in a range of techniques 

associated with at least one of the following: 
— Educational Research 
— Needs Analyses 
— Course Structuring 
— Teaching Methodologies 
— Alternative Delivery Strategies 
— Student Assessment 
— Program Evaluation 

* Ability to demonstrate an understanding of equal 
opportunity policies and their application in 
curriculum development. 

DUTIES OF CURRICULUM OFFICER LEVEL 1 
Consulting/Liaison: 

* Liaise and consult with college management and 
staff on curriculum related matters including: 

— the curriculum process; 
— the course approval process; 
— accreditation procedures. 
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* Liaise and consult with officers of the Central 
Office Program Integration Bureau. 

* Liaise with other college based staff as required, 
including staff development officers, equal oppor- 
tunity officers, education technologists, library 
and related staff. 

* Keep abreast of interstate curriculum/courses and 
offerings by other providers. 

* Advise and participate with college management 
on the curriculum development and planning 
process. 

* Develop and maintain curriculum networks (infor- 
mal and formal) both within and external to the 
college, and with other educational sectors. 

* Participate in the development and preparation of 
policies and procedures in respect of college 
curriculum services. 

* Ensure that college curriculum policies are consis- 
tent with government and TAPE policies and 
guidelines. 

Research: 
* Undertake research and develop projects which 

will positively influence the quality and range of 
courses and curriculum services provided by the 
college. 

* Initiate and where appropriate, participate in 
national and statewide curriculum related research 
projects. 

Organisation and Management: 
* Provide educational leadership to staff on curricu- 

lum related matters. 
* Co-ordinate the preparation of curriculum related 

submissions and documents for the TAPE Curric- 
ulum Advisory Group and other bodies. 

* Be responsible for curriculum related budgets. 
Training: 

* Identify and facilitate, in conjunction with profes- 
sional and career development officers, profes- 
sional and career development activities both 
within the college and for DEVET statewide, 
related to curriculum innovations. 

Selection Panel Curriculum Officer Level 1 
The panel will comprise: 

— College Director or nominee; 
— Director Skills Formation or nominee; 
— Curriculum Officer from another college. 

The Union shall be invited to nominate a representative 
as a panel member. 

Appendix 7. 
SELECTION CRITERIA FOR HEAD OF PROGRAMS 
Essential: 

* Teaching qualification. 
* Relevant vocational qualification (other than 

teaching). 
* Knowledge of vocational educational systems. 
* Initiative and self motivation. 

JOB DESCRIPTION FOR HEAD OF PROGRAMS 
Complete teaching duties are required. 
Assume responsibility for administration of a set of 

educational programs and contributes to the quality of 
College Management. 

Selection and Training: 
Assists with the selection of teaching staff for the program 

areas for which he/she has responsibility. 
Identify staff development needs and co-ordinate the 

professional development of full time and sessional teaching 
staff for whom he/she has responsibility. 

Curriculum/Program Responsibility: 
Responsibility for the supervision of teaching staff within 

a range of programs. 
Ensure and co-ordinate the provision of educational 

support materials and adequate equipment resources re- 
quired for program delivery. 

Perform other duties as specified by the Associate 
Director (Academic) in relation to the program delivery. 

Manage the resources associated with delivery of fee for 
service courses to achieve required standards. 

Selection by Merit: 
The merit selection process shall apply. 

Appendix 8. 
SELECTION CRITERIA FOR CENTRE MANAGERS 
Essential: 

* A teaching qualification and experience. 
* Initiative and self motivation. 
* Ability to manage people. 
* Communication and interpersonal skills. 
* Knowledge of industry and community education 

and training requirements. 
* Ability to identify and design programs and 

services to meet client education and training 
needs. 

* Ability to manage a budget and develop resource 
proposals. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Desirable: 
* A vocational qualification (other than teaching). 
* Knowledge of vocational and educational sys- 

tems. 

RECOMMENDED JOB DESCRIPTION FOR CENTRE 
MANAGERS 

* Responsible to the College Director for the 
effective management of the centre and associated 
smaller centres in accordance with the college's 
policies and procedures. 

* Provides professional advice to the centre's full 
time and sessional teaching staff including the 

* Ability to manage people. 
* Communication and interpersonal skills. 
* Extensive teaching experience in areas relevant to 

DEVET. 
* Evidence of administrative ability and the capac- 

ity to provide educational leadership. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Desirable Criteria: 
* Qualifications or experience in administration. 
* Relevant higher qualifications. 
* Additional relevant experience. 

provision or regular teaching induction courses. 
* Develops and co-ordinates the delivery of a range 

of fee-for-service courses. 
* Provides advice to school principals and staff on 

matters related to employment and vocational 
education. 

* Conducts course information sessions for local 
schools and community groups and generally 
respond to enquiries regarding TAPE courses and 
employment related matters. 

* Co-ordinates the centre's promotions and public 
relations activities. 

* Ensures the effective management of centre 
services in relation to human resources, finance, 
administration and student services. 
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* Develops and monitors the efficiency and effec- 
tiveness of the vocational education programs and 
services conducted by all centres for which he/she 
has responsibility. 

* Provides professional support to the College 
Director in relationship to the negotiation of 
centre resourcing. 

Appendix 9. 
PRINCIPAL LECTURER 
Principles: 

1. Selected on merit by a centrally administered 
Panel process. 

2. Principal Lecturer should be viewed as a leader- 
ship position v/hich focuses upon qualitative 
improvement in educational processes and pro- 
grams. 

Criteria: 
* Teaching qualification plus relevant industry 

experience. 
* At ieast five years of teaching experience. 
* Demonstrate d significant educational leadership 

in professional practice in the following areas: 
— teaching methodology 
— student assessment 
— curriculum 
— program evaluation 
— educational innovation 

* Demonstrated leadership within the defined area 
of expertise in relation to: 

— maintaining close liaison with industry, pro- 
fessional and other appropriate groups; 

— promulgating advice and information in 
current trends in the area; 

— representing the area on departmental state 
and interstate committees and working 
groups. 

* Demonstrated outstanding performance. 
* Understanding of equal opportunity policies and 

development of appropriate strategies to incorpo- 
rate these principles into the learning environ- 
ment. 

Role and Duties of Principal Lecturer: 
The Principal Lecturer will be college based and filled on 

merit using agreed selection procedures. The position will 
focus upon leadership and qualitative improvement in 
educational processes and programs. The Principal Lecturer 
is a teaching position and is expected to provide college or 
system wide educational leadership in his/her area of 
expertise. The Principal lecturer has industrial leadership 
responsibilities which relate directly to the education 
process, including curriculum, teaching initiatives and 
industry liaison. 
Panels: 

Panels formed for the purpose of assessing Principal 
Lecturers will comprise: 

* Nominee of Executive Director 
* College Director or Nominee 
* Representative from relevant industry 
* A recognised experienced Principal Lecturer from 

a different institution. In the start-up phase, this 
position will be filled by an appropriately skilled 
and experienced person from the Advanced Skill 
range. 

The Union shall be invited to nominate a representative 
as a panel member. 

Recommendations will be made to the Executive Direc- 
tor, DEVET. 

Application Process for Principal Lecturer: 
Applications for promotion to the position of Principal 

Lecturer will be invited annually. The promotion procedure 
will be administered centrally. Notices will be published in 
the DEVET Human Resources Information Bulletin. 

Appendix 10. 
SENIOR COUNSELLOR 
Criteria: 

* Full registration as a psychologist under the 
Psychologists Registration Act, 1976. 

* Teaching qualifications. 
* Outstanding level of skills in: 

— management of staff; 
— policy formulation; 
— counselling theory and practice; 
— psychometric theory and practice; 
— management of programs in counselling, 

selection and research; 
— staff training; 
— a specialisation in psychology or manage- 

ment; 
— professional leadership. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Major Function: 
lb manage the counselling and information service 

provision within a college. 

Accountability: 
Accountable to: Assistant Director (Academic). 
Accountable for: Counsellors and Information Officers 

within the College. 

Special Functions: 
1. Within the terms of reference of college policy, 

sets policy for the provision of counselling and 
information to students of the college and perspec- 
tive students. 

2. Manages (i.e. organises, leads, co-ordinates) the 
activities of counselling and information provi- 
sion staff. 

3. Represents the College and DEVET at school and 
community information sessions and provides 
information and careers advice. 

4. Manages and evaluates counselling, selection, 
research assessment, information provision pro- 
grams and projects within the college. 

5. Ensures quality of service provision through 
ongoing evaluation and professional leadership. 

6. Represents the area of counselling and informa- 
tion provision on departmental, state and interstate 
committees and working groups. 

7. Undertakes ad hoc projects as directed by his/her 
superordinate. 

Appendix 11. 
SENIOR CURRICULUM OFFICER 

Senior Curriculum Officers will have specialist responsi- 
bility for an area of curriculum development. They will be 
expected to have highly developed skills, based on formal 
studies and experience, in this area. The role is fundamen- 
tally one of a consultation and co-ordinator, and is based at 
Central Office. The Senior Curriculum Officer will work 
closely with, and provide specialist support for the college- 
based Curriculum Officers Levels 1 and 2. 

Criteria: 
In addition to the criteria for selection as a Curriculum 

Officer Level 2, the Senior Curriculum Officer will need to 
possess highly developed: 

— communication and interpersonal skills; 
— policy formulation skills; 
— conceptual and analytical skills; 
— project planning and management skills as well as 

the specialist background appropriate to the 
position; 
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— ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Selection: 
Selection will be based on open advertisement, and will 

be in accordance with established selection procedures. 
The selection panel will be chaired by the Director, Skills 

Formation. 
The appointment should be reviewed after a period of five 

years. 

Duties: 
* Co-ordinate the development of curriculum policy 

and strategy and rationales appropriate to a range 
of learning objectives. 

* Conduct surveys, data collection, and undertake 
statistical analysis and adaptation as the basis for 
systematic curriculum development. 

* Provide research and development expertise to 
appropriate committees, task groups and working 
parties concerned with developing directions and 
guidelines for curriculum development. 

* Liaise with industry, colleges and other govern- 
ment agencies to ensure the regular review and 
evaluation of curriculum strategy appropriate to 
the present and emerging needs of industry and 
commerce. 

* Monitor trends in the area of specialisation, and 
evaluate the effectiveness and applicability of new 
developments. 

* Develop policies for the introduction of specific 
curriculum initiatives across the college system. 

* Assist with the development of implementation 
strategies for the introduction of specific curricu- 
lum initiatives and provide support to college staff 
in facilitating their introduction. 

* Develop and maintain relationships with other 
training and educational bodies to maximise the 
sharing of information and learning resources. 

* Prepare discussion papers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TC 6 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR R.J. POLLARD, MEMBER. 

28 January 1993. 

Reasons for Decision. 
THE CHAIRPERSON: The State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") and the Minister 
for Education (hereinafter' 'the Respondent Employer'') are 
in dispute over the meaning of a regulation made pursuant 
to the Education Act 1928-1981. Section 28 of Part VII of 
the Education Act 1928-1981 enables the Respondent 
Employer to make regulations for a number of prescribed 
purposes. Some of these go directly to any contract of 
employment between the Respondent Employer and a 
teacher. Others go to matters of management and admini- 
stration. The current regulations made under this authority 
and gazetted are cited as the Education Act Regulations 
1960 (hereinafter "the Regulations"). There are some 306 

regulations therein across 15 parts including divisions 
within some parts and with 6 schedules and notes appended. 
Part IV of the Regulations applies specifically to teachers. 

The facts giving rise to the dispute are as follows. There 
are a number of youth education officer positions in 
secondary high schools. The teachers occupying these 
positions are commonly called "YEOs". It has been usual 
for youth education officer positions to be advertised in the 
August edition each year of the Respondent Employer's 
standard circular to employees. To date the teachers taking 
up such positions have been officially on secondment from 
other positions to them for a fixed term. 

Teachers employed in secondary schools are categorised 
as "permanent" teachers or "permanent on probation" 
teachers or "temporary" teachers. The designation "tempo- 
rary teacher" is not exclusive to short term employment. 
Youth education officer positions have been open in the past 
to any teacher regardless of category. 

In 1991 the Respondent Employer and the SSTU 
conducted a joint review of the youth education officer 
service. The review body recommended that in lieu of the 
temporary secondment of teachers to these positions, they 
should be filled by appointment on merit with the 
appointment to be limited to a term of four years. That 
recommendation was adopted in March 1992. In August 
1992 the positions of youth education officers were 
advertised in the usual circular for appointment in 1993 for 
a limited tenure period of four years. The advertisement 
stated that the appointments would be on merit and that 
applicants should be experienced teachers from either 
primary or secondary schools. No other pre-requisites or 
restrictions were specified. 

The teachers recommended for appointment to the 
positions of youth education officer out of that process 
included a Mr L. Saunders and a Mr T. Whittle. At the time 
of applying for the appointment Saunders was categorised 
as "permanent on probation" and Whittle was categorised 
as a "temporary teacher". The recommendations of 
Saunders and Whittle for appointment were appealed by 
unsuccessful applicants on the grounds that subregulation 
(4)(b) of regulation 62 precluded teachers other than those 
categorised as "permanent" from applying for the posi- 
tions. In considering the appeal the Respondent Employer 
concluded that on a proper interpretation of the regulations 
Saunders and Whittle were indeed precluded from applying. 
The SSTU disputed the interpretation. The recommenda- 
tions to appoint them were "set aside" pending reference 
of the issue to the Government School Teachers Tribunal 
(hereinafter "the Tribunal"). 

Thus, pursuant to section 78(l)(a)(ii) of the Industrial 
Relations Act 1979 the parties seek an interpretation of 
subregulation (4)(b) of regulation 62 in answer to the 
following question— 

Does the term "advertised vacancy" in Regulation 
62(4)(b) apply to all advertised positions, promotional 
or otherwise, or is it restricted to promotional posi- 
tions? 

Section 78 of the Industrial Relations Act 1979 confers 
exclusive jurisdiction on the Government School Teachers 
Tribunal to deal with a number of matters related to the 
employment of teachers. Section 78(1 )(a) is as follows— 

78.(1) Subject to Division 3 of Part II and subsection (4) 
of this section, the Tribunal has exclusive jurisdic- 
tion— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 

and 
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(b) ... 
Neither Division 3 of Part II or subsection (4) of section 78 
have any bearing on the question raised here. 

Two observations may be made about the provision cited 
in the foregoing. One is the use of the conjunctive "and" 
in respect of subsection (l)(a) and (b) and well as in respect 
of the parts within (a). The other is the conferring of 
jurisdiction on the Government School Tfeachers Tribunal 
per subsection (l)(a)(ii) to enquire into and deal with any 
inequity arising out of the application of any "such Act or 
regulation". 

Regulation 62 is as follows— 
Appointment to the department 

62.(1) A person may be appointed to the department as 
a teacher— 
(a) on a temporary basis, which may be— 

(i) for a fixed term; or 
(ii) at the discretion of the chief executive 

officer; or 
(b) on a permanent basis which may be on 

probation. 
(2) Where a teacher is appointed under subregulation 

(1)(b)— 
(a) the probation period shall be for such period 

not exceeding 2 years in the first instance as 
may be determined by the chief executive 
officer; 

(b) as soon as practicable before the period of 
probation has expired— 

(i) the appointment shall be confirmed; 
(ii) the teacher shall continue on probation 

for a further period as the chief execu- 
tive officer thinks fit but not exceeding 
2 terms; or 

(iii) the appointment shall be terminated. 
(3) Where a direction is made under subregulation 

(2)(b)(ii) before that further period expires the 
appointment shall be— 

(a) confirmed; or 
(b) terminated. 

(4) A teacher appointed under subregulation (l)(a) or 
whose period of probation has not yet expired is 
not eligible— 
[(a) deleted] 
(b) to apply for an advertised vacancy. 

(5) Paragraph (4)(b) does not apply to or in relation 
to a vacancy in respect of which applications are 
not restricted to teachers employed in the depart- 
ment. 

(6) Notwithstanding subregulations (1) to (5) a person 
may be appointed as a teacher in a permanent 
capacity if the position to which he is appointed 
is a position established for the purposes of Part 
X. 

An editor's note within the 1989 published consolidation 
records that regulation 62 was inserted in the Government 
Gazette of 6 December 1985 at page 4583 and was amended 
by gazettal of 4 July 1986 at page 2320; 30 October 1987 
at page 4056; and 30 December 1988 at page 5114. 

The submissions of the parties on the question raised were 
extensive. The provision sought to be interpreted was 
examined in the context of the whole body of the Education 
Act Regulations 1960. The history of this specific regulation 
was raised. The custom and practice applying to promo- 
tional positions over the years was raised. The developments 
in recent times going to the introduction of merit selection 
were canvassed. 

The SSTU submitted that on a proper interpretation of 
regulation 64(4)(b) the Tribunal should find that "advertised 
vacancy" was limited to promotional positions. The 
Respondent Employer submitted that this was not the case 
and the Tribunal should conclude that the provision was not 
limited to promotional positions at all. 

The SSTU drew attention to other parts of the Regulations 
and provisions within them as well as to the history of the 
Regulations over time and in the context of the changes in 
policy and administration applying to the teaching service. 
These included the change from seniority based promotion 
to merit based promotion. The SSTU submitted in summary 
that— 

the regulations exist to enable implementation of 
powers contained in the Education Act, i.e. to facilitate 
the needs of the system. As such they have been 
amended to reflect changing priorities over the years. 
Therefore each amendment must be considered in its 
relevant context. The most recent amendments re- 
flected a move towards greater flexibility in the system. 
Since that time further agreements directed towards the 
same end have been made between the parties which 
have not yet been reflected in regulation changes. 

Because of the delays which occur [in changing the 
Regulations], the parties often agree to act as though 
the agreed changes had been made (e.g. the 1990 
Memorandum of Agreement) as the parties agree that 
the regulations should serve the system, not block it. 

The Respondent Employer agreed with the SSTU's 
statements on the history of the regulations, on the 
custom and practice of advertising only promotional 
positions, and on the intention to fill youth education 
officers positions by merit. But the submission then 
went on to the Regulations as they stand. The 
Respondent Employer submitted that, notwithstanding 
the SSTU's reliance on other provisions in support of 
its interpretation of regulation 62(4)(b), it was equally 
open to find that these supported the contention that 
that regulation precluded any teacher categorised as 
temporary or any teacher on probation from applying 
for any advertised vacancy other than as provided for 
in subregulation (5) of Regulation 64. 

There is no doubt that there is jurisdiction for the Tribunal 
to interpret the Education Act Regulations 1960 as sought 
by the parties in this instance. It becomes a matter then of 
the principles to apply. 

It has long been established that the principles to be 
applied in interpreting industrial awards are the same 
principles as are applied in Courts of law for the construction 
of statutes. [See Tramways Union v. Commissioner of 
Railways (1928 7 WAIG 155; Australian Workers Union v. 
Lake View and Star (1934) 14 WAIG 279 at 280; and more 
recently, the judgements of the Industrial Appeal Court in 
Norwest Beef Industries Limited and Anor v. West 
Australian branch, Australian Meat Industry Employees 
Union, Industrial Union of Workers Perth (1984) 64 WAIG 
2124 and Robe River Iron Associates v. Amalgamated Metal 
Workers Union of Western Australia and Os (1987) 67 
WAIG 1097]. 

Applying those principles, the meaning of a provision in 
an award is to be obtained by considering the part and the 
terms of the document as a whole. It is appropriate to look 
at extrinsic material to qualify the meaning of a provision 
in an award only if the terms in the provision are ambiguous. 
As Brinsden J. put it in the Norwest Beef case (supra): 

If it be that the correct approach to the interpretation 
of an industrial award is to read the document itself and 
give to the words used their commonsense English 
meaning (see Jackson J. in United Furniture Trades 
Industrial Union v. Dale Manufacturing Co. Pty. Ltd. 
30 WAIG 539 at 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having unambiguous 
meaning. If that question is answered in the affirmative 
then the further consideration of the expressed or 
supposed intention of the award making tribunal does 
not fall to be considered. 

[64 WAIG 2124 at 2133] 
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He then cited the observation of the Full Bench in the 
decision under appeal that it "is now trite law that when the 
meaning of language read in its ordinary and natural sense 
is obtained it is not necessary or indeed permissible to look 
at the intention of the parties" in going on to state that any 
other conclusion as to the principles to apply would lead to 
industrial anarchy [64 WAIG 2124 at 2133], 

The Tribunal has not been asked to interpret an industrial 
award as was the situation at first instance in the Norwest 
Beef case; nor an industrial agreement as was the situation 
at first instance in the Robe River case. However the 
Education Act Regulations 1960 go in part to terms and 
conditions of employment. The principles of statutory 
interpretation should have no less force in respect of them, 
it seems to me, than in a case where the Commission was 
required to interpret an award or industrial agreement 
pursuant to section 46 of the Industrial Relations Act. In this 
respect it is noted that this would parallel the principles of 
interpretation which would be applied in respect of an award 
provision of this Commission which regulated the terms and 
conditions of employment applying to teachers. Further, to 
adopt any other approach would seem to invite the industrial 
anarchy to which Brinsden J. averted. 

Further it seems to me that where an authority to make 
regulations has been conferred by Parliament and that 
authority has been exercised, then those regulations must 
have force. If they are not complied with then they are 
breached. In respect of the Education Act Regulations 1960, 
so far as they apply to any contract of employment between 
the Minister and a teacher, then these are the parties so 
bound. Obligations arising can not be disposed of by 
agreement between the employer and the employee or by 
agreement between the employer and a third party such as 
a union. A breach or breaches, however customary or 
acceptable to those affected or involved, simply can not have 
the force of making a regulation or award provision mean 
something else. In making this observation as to binding 
force of regulations I note that this conclusion parallels the 
fact that it is illegal for the parties to a contract of 
employment to "contract out" of the obligations and 
entitlements binding on them as a consequence of award 
regulation. 

Having considered subregulation (4)(b) of regulation 62 
in the context of that provision and the Education Act 
Regulations 1960 as a whole, I have concluded that it is not 
ambiguous. Applying the ordinary, every day meaning of the 
words used it is clear that the regulation means that, 
provided a vacancy is advertised, a temporary teacher or a 
teacher on probation is expressly prohibited from applying 
for the position. It would follow that an application by a 
temporary teacher or a teacher on probation for an advertised 
vacancy would be void. 

Applying the principles of statutory interpretation, the 
finding as to the unambiguous nature of the regulation 
sought to be interpreted means that there is no resort to 
extrinsic aids to interpretation such as custom and practice. 
Agreements, intentions, spirit and intent, and other circum- 
stances can have no bearing and can not have the effect of 
making the regulation mean something else. 

But that conclusion is not the end of the matter. The 
provision under which this application for interpretation is 
brought, section 78(l)(a)(ii), enables the Tribunal to enquire 
into and deal with any matter concerning any inequity 
arising out of the application of any Act or regulation 
governing the service of a teacher. 

In this instance the application of regulation 62(4)(b) has 
the effect of disqualifying the two named teachers from 
filling positions for which they have been recommended. 
The selection criteria are said to have been based on merit. 
It seems that their selection has not been challenged on the 
grounds that other applicants were more meritorious; though 
perhaps the "standing aside" of the recommendations has 
pre-empted any such challenge. In any event whether or not 
Saunders or Whittle are the best persons to fill the respective 
positions is not a matter for the Tribunal. 

What should be a consideration though is the fact of the 
institution of a policy of filling many positions in the 
teaching service on merit criteria in lieu of seniority. It is 
a policy which has been in force for some time now and has 
wide application and acceptance. It would seem to me that 
the fact of a categorisation of a teacher as "temporary" or 
"permanent on probation" would not automatically estab- 
lish such a teacher as having no merit for consideration in 
filling vacant positions in the teaching service. Yet, in this 
instance, that is the effective corollary of the application of 
regulation 62(4)(b). It is inequitous. In my view the Tribunal 
should override the Education Act Regulations 1960 so as 
to deem the applications of the two teachers, Saunders and 
Whittle, for the positions of youth education officers valid 
applications. 

In view of the finding as to the true meaning of regulation 
64(4)(b) it may be worth observing that the ability for the 
Tribunal to deal with the inequity arising from an 
application of the regulations is consequent on a considera- 
tion of the particular circumstances. While there were no 
submissions on this point, and what follows is not a 
concluded view, it would seem to me that there is no warrant 
for interpreting the conclusion as to an inequity here as a 
decision of this Tribunal which has force in respect of other 
circumstances. Of course if the other circumstances exactly 
paralleled the circumstances of Whittle and Saunders, then 
the outcome of a case to the Tribunal could be reasonably 
anticipated. But a presumption of outcome as a binding force 
on employment relationships in the teaching service over 
riding regulations would be false; and could encourage 
industrial anarchy. 

There are two other observations that may be usefully 
made here. There was some discussion in the course of the 
hearing of this matter about "promotion" and "promotional 
positions". There was some reference to the designated 
promotion positions in the public service area though, for 
myself, any cross reference of conditions in that sector with 
teachers seems quite obscure and is at least confusing. The 
reason for the use of the terms "promotion" and "promo- 
tional positions" in the teaching service seems to be 
founded in the days when, for promotion purposes, there 
were lists of teachers with the position on the list being 
based on seniority. This condition of lists no longer applies. 
The filling of positions is supposed to be on merit. It may 
be that in a particular instance this results in more 
responsibility and better terms and conditions for the 
individual. In the usual sense this would be termed a 
promotion of the individual. But in the 1990s it seems to me 
that as teachers seek to expand and develop their skills there 
may be considerable movement "laterally". Thus a teacher 
may move from classroom teaching to a position such as a 
youth education officer simply as a means to broaden his or 
her experience without any aspect of "promotion" as 
usually understood by movement vertically up a line of 
responsibility in a particular field. It seems to me that 
application of the term "promotional position" to certain 
positions may well be an anachronism now that seniority 
lists have been disposed of. However that is not an issue here 
and is taken no further. 

Two final observations. 
Leaving aside the effect of subregulation (4)(b) of 

regulation 62(4)(b) for the moment, it seems to me that there 
may well be good reasons on occasions for an employer to 
preclude a temporary teacher or a teacher who is still on 
probation from being able to apply for a vacant position. 
Such a reason might be the conclusion that the particular 
position requires a certain level of experience or an ongoing 
occupancy. In any event it would seem that the simple 
answer to that (in the absence of the current global 
prohibition per regulation) would be to advertise the 
vacancy in those limited terms. 

Finally it seems that on what was put to the Tribunal on 
this occasion there may be a need to overhaul the Education 
Act Regulations 1960 in their entirety so far as they apply 
to teachers' terms and conditions. 

MS REEVES: I agree with the conclusion of the 
Chairperson that the applications of Whittle and Saunders 
should not be invalidated as a result of the application of 
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regulation 62(4)(b) because of the inequity which would 
result. 

MR POLLARD: I have had the advantage of reading the 
Chairperson's reasons in draft form. I agree with those 
reasons and concur with the view that the application of 
regulation 62(4)(b) should be overturned. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TC 6 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY. CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR R.J. POLLARD, MEMBER. 

3 February 1993. 

Order. 
HAVING heard Ms P. Byrne on behalf of the State School 
Teachers Union of W.A. (Inc.) and Mr J. Ay ling on behalf 
of the Minister for Education, the Government School 
Teachers Tribunal hereby orders— 

That notwithstanding regulation 62(4)(b) of the 
Education Act Regulations 1960, the applications of 
Mr L. Saunders and Mr T. Whittle for the positions of 
youth education officers advertised in August 1992 by 
the employer shall not be voided by virtue of their 
standing at the relevant time; being, respectively, 
"permanent on probation" and "temporary". 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

OCCUPATIONAL HEALTH, 

SAFETY AND WELFARE ACT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Australian Government Railways Commission 
No. OHSW 7 of 1992. 

COMMISSIONER G.L. FIELDING. 
3 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The facts in this matter are not 
complicated. Mr lardine, a member of the Applicant Union, 
was employed by the Respondent as a railway construction 
worker, working on the Northern Suburbs Rail Project. He 
was one of a gang of approximately 10 employees whose 
task was to lay and then fasten rails on to sleepers to form 
part of the new railway line to the northern suburbs. He had 
been employed as part of the track team since August last 
and prior to that had a variety of jobs in the private sector. 

On 2 October he presented for work at the Respondent's 
Forrestfield depot in accordance with normal custom. From 
there he and others in the gang were taken by bus to the 
worksite near the proposed Warwick station. When the bus 
arrived it was raining heavily, as it had been when Mr 
Jardine reported for work at Forrestfield. On arrival, he and 
at least one other person refused to leave the bus because 
of the rain. Shortly afterwards another employee, Mr 
Cosentino, returned to the bus, having been sent there by his 
supervisor because he did not have his wet weather clothing. 

After Mr Jardine had been on the bus for approximately 20 
minutes, his foreman, Mr Luvera, arrived and enquired as 
to why he and his two colleagues were not at work. Mr 
Jardine asserts that in response to that enquiry he told Mr 
Luvera that it was not safe to work in the rain. He says Mr 
Luvera replied that he, Mr Luvera, would decide whether or 
not it was safe to work and that if Mr Jardine and the others 
did not go to work they would be suspended. The other two 
employees then left the bus and proceeded to work but Mr 
Jardine did not. He was, it seems, then suspended for 
refusing to comply with his supervisor's instructions 
without valid reason, and instructed to return to Forrestfield 
where he booked off work. He next reported for work on the 
following Monday, 5 October, but was sent home as he was 
still under suspension pending completion of enquiries by 
the Respondent. Later that day he was advised that his 
explanation regarding the matter had not been accepted by 
the Respondent's officers. Reference was made to an alleged 
"trend of poor conduct" which would not be tolerated. He 
was punished with a severe reprimand and told that he would 
not be paid for the work not done from the time of his 
suspension until he resumed work. He was requested to 
recommence duty on the following day, Tbesday, 6 October, 
but because the Applicant's members engaged on the Project 
were on strike he did not comply with that request. 

The Applicant now seeks payment on Mr Jardine's behalf 
as if he had worked on Friday, 2 October; Saturday, 3 
October; and Monday, 5 October. The claim is made 
pursuant to section 28 of the Occupational Health, Safety 
and Welfare Act. Section 28 of that Act relevantly 
provides— 

"(1) An employee who refuses to work as mentioned 
in section 26(1) is entitled to the same pay and 
other benefits, if any, to which he would be 
entitled if he had continued to do his usual work." 

Section 26(1) of the Act provides— 
"Nothing in section 25 prevents an employee from 

refusing to work where he has reasonable grounds to 
believe that to continue to work would expose him or 
any other person to a risk of imminent and serious 
injury or imminent and serious harm to his health." 

Section 25 makes provision for an employer and a health 
and safety representative to notify an inspector appointed 
under the Act of the existence of unresolved issues relating 
to occupational health, safety or welfare at the workplace 
where there is a risk of imminent and serious injury, or 
imminent and serious harm to the health of any person, and 
for the inspector to take such action under the Act as he 
thinks appropriate. 

The Applicant claims that there were reasonable grounds 
for Mr Jardine to believe that it was unsafe for him to 
continue to work, principally because the work of unloading 
rails from rolling stock on to the new sleepers involved, 
amongst other things, employees walking up a smooth metal 
ramp or shute to the top of the wagon carrying the new rails, 
a height of approximately If2 metres above the ground, 
whilst carrying a heavy chain which was to be attached to 
the rails to be removed from the wagon. The ramp was said 
to be so slippery as to pose a risk of imminent and serious 
injury, either to the person using the ramp or to fellow 
employees. 

The Respondent argues that the work in question was not 
unsafe or injurious to health, as was bome out by the fact 
that Mr Jardine's colleagues carried out the work on this and 
other occasions without mishap. Moreover, it contends, 
through Mr Luvera, that neither Mr Jardine nor the other two 
employees who remained with Mr Jardine in the bus 
mentioned that they were refusing to work on safety 
grounds, only that they refused to work in the rain. 

I am prepared to accept that Mr Jardine, when asked why 
he was not at work, replied at the outset that he regarded it 
as unsafe to work out in the rain. That version of the events 
was supported by the evidence of Mr Cosentino, who 
impressed me as a reliable witness. However, I have grave 
misgivings that that was Mr Jardine's real motive for 
refusing to work. Rather, I consider his true position to be 
that he simply regarded it as inappropriate for him, and 



presumably the others, to work in the rain. He testified that 
employees of private contractors who were also working on 
the Project, albeit at a different place and who are covered 
by a different award, were relieved of the obligation to work 
in the rain and in fact did not work on the Friday in question. 
Furthermore, Mr Jardine indicated that when he was a 
builder's labourer he was not expected to work in the rain. 
In addition, I accept the position to be, as Mr Luvera 
testified, that when he was arranging for Mr Jardine to return 
to Forrestfield to book off work, he asked Mr Jardine why 
this had to be and all that Mr Jardine said was "it's raining". 
It seems common ground that Mr Jardine did not at any time 
mention to Mr Luvera why he thought it was unsafe to work 
in the rain, nor did he leave the bus even though he had his 
wet weather gear with him to tell someone in authority of 
his concerns, but instead remained on the bus until someone 
came to him. 

For these reasons I am not convinced, even on balance, 
that Mr Jardine refused to work on Friday 2 October through 
any genuinely held belief that to work would expose him or 
others to the risks mentioned in section 26(1) of the Act. 

Besides that flaw in the Applicant's claim, there are other 
features on the claim which are unsound. The test in matters 
of this kind is not whether the employee in question believes 
that it is unsafe to work, but whether "he has reasonable 
grounds to believe" that to continue to work would expose 
him or any other persons to a risk of imminent and serious 
injury or imminent and serious harm to his health (see: The 
Federated Metal Workers' Union of Australia, Hospital, 
Service & Miscellaneous, WA Branch v. Coca Cola Bottlers 
(1971) 71 WAIG 2225, 2228). In this context, the right to 
refuse to work is not a right to refuse to do any work, but 
simply to perform that work where there are reasonable 
grounds to believe that to continue to do that work would 
give rise to a risk of the kind mentioned in section 26(1) of 
the Act. The expression "work" is not used as a term of art 
in the Act but is used in a variety of ways as a verb and as 
a noun. I agree with Mr Johnston that "work'' in this context 
is task related. Such an interpretation is consistent with the 
provisions of section 27 of the Act which authorises an 
employer to give an employee who refuses to work 
"alternative work" until he resumes his "usual work". 
Furthermore, the Act provides in section 49 for the issue of 
prohibition notices in respect of "an activity" occurring at 
a workplace in order to avoid risks of the kind referred to 
in section 26(1). It would be odd if the prohibition of only 
one of a number of discrete activities forming part of the 
work of an employee thereby relieved the employee of the 
obligation of performing any of the other aspects of his 
work. Such a conclusion is not consistent with the 
underlying object of the Act, which is clearly to provide a 
mechanism to protect employees from unsafe work activi- 
ties. In the Second Reading Speech for the Bill for the Act 
the Minister indicated that the existing sections 26, 27 and 
28 were designed to protect an employee's common law 
right to a safe working environment in situations where there 
was an immediate and serious threat to health and safety 
(Western Australian Parliamentary Debates, 9 April, 1987, 
p 547). If some work can be done which does not create such 
a risk then the employee is not relieved from the obligation 
of performing that work (cf: Transfield Pty Ltd v. Building 
Trades Association of Unions of Western Australia (Associ- 
ation of Workers) (1990) 70 WAIG 3023). 

The evidence discloses that Mr Jardine was required to 
perform a range of tasks, of which unloading rails from 
wagons was but one. Furthermore, the task of unloading rails 
was an intermittent one and, moreover, not one which the 
Applicant necessarily had to carry out at the time in 
question. I am prepared to accept that walking up the wet 
smooth ramp with a heavy chain, as required at the 
workplace in question, carries with it a risk of the kind 
envisaged in section 26 of the Act. However, I am far from 
convinced from what I saw and heard in the course of these 
proceedings that any such risk, as broadly defined in 
Wormald Security Australia Pty Ltd v. Rohan (1992) 72 
WAIG 477 existed in relation to any of the other activities 
likely to form part of the usual work of Mr Jardine on the 

day in question. Most of those activities, as for example the 
fastening of the line to sleepers, were carried out almost at 
ground level and I accept the evidence of Mr Luvera that, 
despite the rain, there was no imminent or serious risk of 
physical injury or harm to health in the performance of those 
tasks. The mere fact that the work is carried out in heavy 
rain does not render it unsafe or give rise to a risk of the kind 
mentioned in section 26 of the Act. It is trite to say that there 
are many jobs carried out in the rain which, though 
unpleasant, do not carry any such risk. It was faintly 
suggested by the Applicant that there was a risk of getting 
sick when working in the wet, but to fall within the scope 
of the Act, the risk must be of "imminent and serious harm" 
to health. There was no credible evidence to indicate that 
working in the rain on the occasion in question could 
reasonably lead to that conclusion. 

In any event, I fail to see how it could rationally be said 
that Mr Jardine has a claim in respect of the work carried out 
on Saturday, 3 October. The evidence is that Saturday work 
was overtime work done by volunteers and that at no time in 
his term of employment as railway construction worker did 
Mr Jardine volunteer for such work. There is no evidence that 
he had volunteered for work on this Saturday and had he 
continued to do his usual work, the probabilities are, as I find, 
that he would not have worked on that Saturday. Similarly, 
in the case of his claim for wages lost on Monday, 5 October, 
although he reported for work on that day and was sent home, 
the evidence is that the Applicant's members engaged on the 
Project were then on strike over the issue the subject of these 
proceedings as well as other issues. Mr Jardine acknowledged 
that if that was the case he would not have worked on that 
day. Indeed, although requested to report for duty the 
following day, he did not do so because of the strike which 
was still in existence at that time. Moreover, there is no 
suggestion that he refused to work on the Monday, still less 
that he refused to do so on the grounds of safety, rather, he 
was sent home by the Respondent because he was then under 
suspension. It seems to me, although the matter was not raised 
by the parties, that as he did not refuse to work on that day, 
the Commission may not have authority to deal with this 
aspect of the claim under section 28 of the Occupational 
Health, Safety and Welfare Act. Rather, it is a matter of 
reviewing the veracity or otherwise of the penalty of 
suspension imposed upon him at that time. That is a separate 
question from that which the Commission is authorised to 
entertain under section 28 of that Act. 

Because I am not satisfied, on balance, that Mr Jardine 
refused to work on Friday, 2 October out of any genuine 
concern for safety, it follows, for the reasons outlined, that 
the claim must fail. 

Appearances: Mr T.C. Kucera on behalf of the Applicant. 
Mr D.F. Johnston on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Australian Government Railways Commission 
No. OHSW 7 of 1992. 

COMMISSIONER G.L. FIELDING. 
3 March 1993. 

Order. 
HAVING heard Mr T.C. Kucera on behalf of the Applicant 
and Mr D.F. Johnston on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G. L. FIELDING, 

[L.S.] Commissioner. 
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ROWLAND J 

This is an appeal from a decision of the Full Bench of the 
Industrial Relations Commission. 

By March of 1992, the respondent had decided that it had 
to retrench 32 members of its workforce of some 300 
persons at its Teifer gold mine. Management adopted its 
own system of choosing those members of the workforce 
who would have to be retrenched and they were selected 
from various discrete areas of operation. The method of 
selection was not arbitrary. It was based on certain 
assessments it made of its employees in each of the relevant 
areas of operation. The assessments made were both 
objective and subjective. Neither the employees nor any of 
the unions were invited to join in this exercise. The 
respondent believed that voluntary reductions created too 
many problems and, as well, the respondent wanted to retain 
its most efficient employees and it gave no prior warning 
of its intentions in this regard because it feared industrial 
action. That came, however, in any event. 

The first publication of these matters came at a meeting 
of employees called by the respondent on 16 March, and 
letters of termination were then given to 32 employees who 
were to be retrenched. Each letter advised that the 
employees' employment would cease on 10 April 1992, and 
what was conceded by one of the appellant's organisers to 
be a generous package was paid. Also, a standard job search 
workshop was provided and relocation costs were offered. 

The full details do not appear in the papers the subject of 
the appeal book, but at least some of the appellant's 
members stopped work and, on 20 March 1992, the 
appellant filed notice of application seeking a conference 
pursuant to s 44 of the Industrial Relations Act, 1979. This 
was convened after an assurance from the Union that there 
would be a return to work. 

The grounds were set out in the following terms: 
"The Management of Newcrest Mine have re- 

trenched 32 workers without having given the 1 months 
notice prescribed under Clause 25 (2) of the Teifer 
Gold Mine Production and Maintenance Employees 
Award 1987. As a result members have undertaken 
strike action. 

An URGENT Conference in Teifer is sought 
between the Commission and all parties, being 
Newcrest Management and all employees (including 
union delegates)." 

The conference did not resolve the dispute, which was 
referred for hearing and determination under s 44(9). The 
Commission settled the terms of reference, but during the 
course of the hearing they were amended, apparently 
because, of the 32 workers given notice, 29 had accepted 
termination and left prior to the determination date. It should 
be noted that in the notices of termination given on 16 
March, which was to effect termination by 10 April, each 
worker had been paid for the period of the notice and was 
told that it was not necessary for him to report for work 
during that time. 

The reformulation of the terms of reference of the dispute 
are as follows: 

"Mr T Gutmann, Mr C Stephenson and Mr D Deacy 
of The Metals and Engineering Workers Union (WA 
Branch) were given notice of termination to take effect 
from the 10th of April 1992. The Union seeks Orders 
that the notice of termination be rescinded because: 

(1) The criteria used in the selection of those 
individuals listed above was unfair and 
discriminatory; 

(2) The manner in which the redundancies were 
effected were in breach of Clause 25 of the 
Teifer Gold Mines (Production and Mainte- 
nance Employees) Award 1987. 

Newcrest Mining Limited denies the grounds set out 
above and opposes the Orders sought." 

At the hearing before the Commissioner at first instance, 
counsel for the Union withdrew para (2) of that reference. 
The fact of retrenchment being required was not then 
seriously in issue and is not now disputed. It was said, 
however, that the whole process was manifestly unfair in 
that it was undertaken secretly with no input from the Union 
or the employees and, until the notice was delivered, without 
any knowledge that retrenchment was being actively 
considered. And, as well, the respondent's officers had 
misled the Union by indicating that retrenchment was not 
then being considered. 

The respondent maintained its right to reserve to itself the 
right to choose those employees it would dismiss and, after 
taking advice, it evolved its own selection methods and the 
criteria involved in choosing those selected for retrench- 
ment. In the event, no serious challenge was made to the 
methodology used; but, to an extent, its subjective applica- 
tion to some of the individual workers was challenged. 

The learned Commissioner delivered reasons on 9 April, 
in which he found that the whole process was unfair. During 
the course of his reasons, he indicated that modem industrial 
relations demanded consultation between employers and 
workers' representatives. He said of the process: 

"It was unfair for all involved, not only the three 
employees who were the subject of the notification. On 
those grounds alone, I find that the criteria used for the 
selection of the individuals was unfair and discriminatory. 
However, I specifically make no comment about whether the 
three persons named in the schedule, if a proper selection 
process is applied, ought to stay or go. That is for the future. 
Minutes of a Declaration and Order will issue and the parties 
can Speak to the Minutes in due course." 

On 23 April 1992, he made the following order: 
(1) THAT the criteria used in selection of those 

individuals named in the Schedule to the Memo- 
randum of Matters for Hearing and Determination 
in Matter CR 186 of 1992 was unfair and 
discriminatory. 

(2) THAT the notices of termination issued on 16 
March 1992 to Mr T. Gutmann, Mr D. Deacy and 
Mr C. Stephenson be and are hereby rescinded." 

The present respondent appealed to the Full Bench, which 
upheld the appeal and quashed that order. It is from that 
decision of the Full Bench that the Union now appeals. 

I will deal with the grounds of appeal in detail later, but 
it is sufficient at this stage to note that the appellant suggests 
that the Full Bench has made comments within its reasons 
which indicate that the members have misunderstood the 
effect of earlier decisions of the Full Bench and of this 
Court, or, if not, it is suggested that those decisions should 
be looked at afresh in the light of modem trends in industrial 
relations which it is said demand consultation between 
employer and employee groups, in particular in relation to 
redundancies. 

It was not suggested before us that in any award or 
agreement affecting these parties there is an obligation on 
the part of the respondent to consult as to whom it chooses 
to dismiss, but counsel for the appellant submitted that there 
is a concept of industrial fairness akin to the notions of 
natural justice which, relevant to this appeal, demands that 
consultation between the employer and the employee, or the 
employee's representatives, occur before retrenchments are 
made or announced. When asked for authority to support this 
submission, counsel referred to the authorities mentioned by 
Brinsden J in The Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 
WAIG 385 "The Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 
WAIG 385". In particular, Brinsden J said, at 386: 

"Accepting then that the Commission may enquire 
into the termination of a contract of employment, the 
question then arises to what principles it should apply 
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and having regard to the circumstances in which the 
termination took place. The jurisdiction has been 
variously stated: in re Loty and Holloway v. Australian 
Workers' Union (1971) A.R. 95 at 99 Sheldon J. said 
that even though in the dismissal be it summary or on 
notice, the employer has not exceeded his common law 
and/or award rights, the Court was entitled to enquire 
as to whether the employee had received "less than a 
fair deal". He also approved what had been said in an 
earlier case whether there had been "a fair go all 
round". In a later case Metropolitan Meat Industry 
Board v. Australian Meat Industry Employees' Union 
(New South Wales Branch) (1973) A.R. 231 at 233 
Watson J. thought that even if there are grounds for 
terminating the contract of employment it was still 
open to the tribunal to examine the severity or 
otherwise of the step of dismissal. In the majority 
judgment in Western Suburbs District Ambulance 
Committee v. Tipping at 277 their Honours stated the 
question as being "whether the employer's action was 
harsh or unjust or that the employer has abused his right 
to dismiss his employee". In that case they considered 
the union had made out its case in connection with an 
employee whose services had been terminated pursuant 
to the award without any reason being given, the 
employee having been of impeccable conduct and 
service over a long period of years. Finally in North 
West Council v. Dunn 129 C.L.R. 247 at 263 Walsh J. 
specifically approved a test stated by McKeon J. in the 
case immediately last cited as being the question to ask: 

Has there been or has there not been oppression, 
injustice, or unfair dealing on the part of the 
employer towards the employee? 

As His Honour points out the question to be 
investigated is not a question as to the respective legal 
rights of the employer and the employee but a question 
whether the legal right of the employer has been 
exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right." 

In particular, counsel fastened on the expression "a fair 
go all round" as sufficiently describing the principle. These 
slogans can, however, be misleading at times and, absent 
any express provisions in the award or the contract of 
employment, claims that involve allegations of unfair 
dismissal will usually demand an inquiry into all of the 
circumstances. 

The considerations which apply to a claim for unfair 
dismissal by an individual employee may well differ from 
the considerations which apply to the dismissal of several 
employees as a result of an employer's decision to reduce 
its workforce because of economic considerations, for 
example, redundancy. 

Absent any restriction in the contract of employment, as 
affected by an award or an industrial agreement, the 
employer still retains the right to choose whom he shall 
employ and whom he shall dismiss. Similarly, the employee 
retains the right to choose whether to accept employment 
and, if necessary, when he chooses to terminate his 
employment. The employer's rights, however, are now 
subject to industrial intervention. 

The Industrial Relations Commission has the power to 
decide whether or not a dismissal is unfair, and that carries 
with it the right to direct reinstatement or re-employment of 
that employee if unfairness is established. That power may 
be exercised whether or not the original dismissal was 
lawful. 

In several other jurisdictions in Australia, there is express 
power in that regard. In Western Australia, the power is both 
expressed by statute in part and is in part implicit. The 
history of the exercise of this power can be readily seen in 
some of the earlier decisions, commencing with a decision 
of the President of the Court of Arbitration, Jackson J, in 
Kwinana Construction Group Pty Ltd v. The Electrical 
Trades Union of Workers (Western Australia Branch) (the 
Kwinana case) (1954) 34 WAIG 51 ' 'Kwinana Construction 
Group Pty Ltd v. The Electrical Trades Union of Workers 
(Western Australia Branch) (the Kwinana case) (1954) 34 

WAIG 51", where the court upheld the Commissioner's 
finding that it could order re-employment, notwithstanding 
that the instant dismissal for misconduct of 16 men who 
refused to work overtime on a Sunday was lawful. Jackson 
J said, at 52: 

"But to hold that the employer was entitled to 
dismiss the men does not conclude the matter, because 
that legal right to dismiss is subject in a proper case to 
the order or determination of this Court. I do not 
attempt any exhaustive tabulation of the circumstances 
in which the court should override an employer's 
dismissal of his workers. I suggest, however, that the 
court will interpose its order if the employer's order is 
such that it offends against what the court conceives to 
be the current standards of justice and fair play as 
between employer and employee: or, to express it in 
another way, if the court deems the dismissals 
inequitable or unconscionable." 

In Robe River Iron Associates v. Association of Draught- 
ing Supervisory and Tbchnical Employees of Western 
Australia (1988) 68 WAIG 11 "Robe River Iron Associates 
v. Association of Drafting Supervisory and Technical 
Employees of Western Australia (1988) 68 WAIG 11", 
Kennedy J traced the legislative history subsequent to the 
decision in the Kwinana case, including the decision of Burt 
CJ in the Industrial Appeal Court, which was agreed to by 
other members of the court in Princess Margaret Hospital 
for Children v. The Hospital Salaried Officers Association 
of Western Australia (Union of Workers) (1975) 55 WAIG 
543 "Princess Margaret Hospital for Children v. The 
Hospital Salaried Officers Association of Western Australia 
(Union of Workers) (1975) 55 WAIG 543", and his Honour 
accepted, as did I, that the Commission has power to direct 
reinstatement or re-employment; but, absent such an order, 
the Commission has no power to award compensation. 

As a result of those decisions and others, it is now 
accepted that the dismissal and subsequent re-employment 
of employees are "industrial matters" as defined and, 
accordingly, within the power of the Commission to inquire 
into and deal with. Section 7(c), under the interpretation of 
industrial matter, gives some power, and s 29 specifically 
gives power to deal with the claim by an employee that he 
has been unfairly dismissed from his employment on the 
application of the Union or the employee. In the exercise of 
its jurisdiction, the Commission shall, according to s 
26(1 )(a): "act according to equity and good conscience and 
the substantial merits of the case", and (c): "shall have 
regard to the interests of the persons immediately concerned 
whether directly affected or not and, where appropriate, for 
the interests of the community as a whole". 

It is unnecessary for me to consider whether the 
Commission, in resolving a dispute, has power to quash a 
notice of determination of employment, which is otherwise 
a lawful notice prior to the notice taking effect. That, in the 
event, is not what happened. The Commissioner's finding 
that the procedure was unfair was made on 9 April 1992, the 
day prior to the determination of the notice given to each 
employee; but his order was made some 13 days after the 
determination had taken effect. 

Whilst it is recognised that the Commission is not bound 
to have regard to technicalities or legal forms (s 26(1 )(a)), 
this is a dispute which seemed to change direction. It started 
with a claim that 32 workers had been retrenched without 
being given the award entitlement of one month's notice. At 
some stage after the dispute had been referred under s 44(9), 
that claim was abandoned and the claim was for the 
rescission of the notices of termination of the three named 
employees. 

In the event, that was the order made, but at that time the 
notices had already expired. The practical effect of the order 
had to be that the employer was ordered to re-employ the 
three men, who had by then been dismissed, on the grounds 
that the dismissals were unfair, and the unfairness was no 
doubt based on a policy enunciated by the Commissioner 
that in industrial relations matters, and particularly dealing 
with redundancy, consultation and participation between 
employer and employee or employee's representatives is 
now obligatory. Again, whether that is a policy which is 
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capable of support need not concern me. Such a policy, if 
it were to be elevated to an absolute rule, should, it seems 
to me, be the subject of reasoned debate in a forum where 
that is the issue; and not arising as a sidewind out of an 
industrial dispute that was eventually dealt with on the basis 
of a claim for unfair dismissal and where it appears that 
earlier decisions of the Full Bench in the past had not 
squarely faced that issue. 

With those preliminary comments, I now turn to the 
grounds of appeal as amended. They are as follows: 

"1. The Full Bench erred in holding that the sole 
ground on which the employees terminated for 
redundancy may be reinstated is by demonstrating 
that employees other than the employees made 
redundant should have been terminated. 

2. The Full Bench erred in holding that, notwith- 
standing that the terminations were palpably 
unfair, the Commission at first instance erred in 
ordering reinstatement without first requiring the 
Appellant (Applicant) to also demonstrate that 
employees other than the employees made redun- 
dant should have been terminated. 

3. The Full Bench erred in holding that notwith- 
standing that the process by which the 32 
employees were terminated was unfair the Com- 
mission could only grant relief on that ground if 
all 32 employees sought reinstatement. 

4. The Full Bench erred in that it confused the 
concept of procedural fairness pursuant to the 
rules of natural justice (to which only employees 
who are dismissed from an office are entitled) and 
the concept of industrial fairness (to which all 
employees who are dismissed from employment 
are entitled) and thereby quashed the decision of 
the Commission at first instance on a wrong basis. 

5. Added by amendment—The Full Bench erred in 
quashing the decision of the Commission at first 
instance when that decision was reasonably open 
in the exercise of the Commissioner's discretion 
given his findings on procedures." 

As a general comment on the grounds of appeal, it seems 
to me that, in the main, the appellant has misread the reasons 
for judgment both of the majority and the Chief Commis- 
sioner, who agreed with those reasons, and added some 
observations of his own. In particular, that relates to what 
was said in both judgments concerning AMWSU & Another 
v. Australian Shipbuilding Industries (WA) Pty Ltd (1987) 
67 WAIG 733 "AMWSU & Another v. Australian Ship- 
building Industries (WA) Pty Ltd 67 WAIG 733" (the ASI 
case), Undercliffe Nursing Home v. FMWU (1985) 65 
WAIG 385 (the Undercliffe case) and Shire of Esperance v. 
Mouritz (1991) 71 WAIG 891 "Shire of Esperance v. 
Mouritz 71 WAIG 891". It is often too easy to find a 
decision in one case with particular facts and relate it to 
another case with different facts but a similar subject matter, 
or to seek a statement of principle from similar facts in one 
case where the principle sought to be extracted was not the 
subject of inquiry or debate in that case. Each side has 
sought to extract principle from the ASI case, which was a 
claim for reinstatement as a result of redundancies where, 
as in this case, there was no prior consultation. The claim 
failed. Both at first instance, the Full Bench ((1987) 67 
WAIG 469), and again on appeal ((1987) 67 WAIG 733), 
the Industrial Appeal Court noted that there was no prior 
consultation; but the case was resolved on the basis that the 
employer had satisfied the evidentiary onus that redundancy 
was the basis for the dismissals, but the employees or the 
Union had not established the onus being on them that others 
should have been dismissed before those employees who 
said that their dismissal was unfair. It is not apparent from 
any of the reasons that the lack of consultation was relied 
upon to ground a finding of unfairness. 

Again, each side in this dispute has referred to Mouritz, 
which involved a dispute as to whether the dismissal was 
void because the officer was denied natural justice. That, of 
course, is a common law remedy; but, nevertheless, the 
unfairness of the process was in issue. Kennedy J held that 

the fairness of the procedure adopted was a matter which 
could be taken into account. Clearly, however, it was not the 
only consideration. There were also questions of work 
performance and dishonesty in the course of employment 
that remained to be resolved. No question of redundancy 
arose. In the instant case, the appellant's argument seemed 
to suggest that the Full Bench held that the ASI case 
established as a matter of law that allegations of unfair 
dismissal in a redundancy case could only succeed if the 
employee established that others should have gone before 
him. In the ASI case, that was critical. It may well be critical 
in many cases, but I can find nothing in any of the judgments 
that indicates that that must, as a matter of law, apply in all 
cases. That it was the main criteria was, in my view, on a 
proper reading of all of the judgment, readily apparent. The 
Full Bench quoted with approval the comments of Kennedy 
J in Mouritz, which indicated that unfairness in the process 
may well be a factor to be taken into account. And it applied 
this to the case of redundancy—I am not prepared to say that 
that was wrong. Where the Full Bench differed from the 
Commissioner at first instance is that the Full Bench did not 
agree that it was the only relevant factor. 

One factor which is relevant is the so-called inviolability 
of the right of the employer to manage his business and to 
hire and fire as he chooses. The weight to be given to that 
factor will depend on all of the circumstances. 

The Full Bench gave weight to the fact that, of the 32 who 
were dismissed, 29 accepted the dismissal, leaving three 
only who were dissatisfied. The Full Bench drew attention 
to the fact that there was no evidence that there were others 
who should have been dismissed before the three in issue. 
This consideration was rejected by the Commissioner at first 
instance, but clearly the Full Bench did not agree. In an 
obvious reference to s 26(1 )(a) and (c), the majority said: 

"Part of the equity good conscience and substantial 
merits of the case are the interests of other persons who 
may not have been made redundant..." 

They continued: 
"It was implicit in each case that if the employee in 

question was not to be sacked, then someone else 
would be. It seems to us that it is not only just and 
equitable, but patently obvious, that in a situation 
where there was a necessary reduction in the workforce 
the person who complains that he/she is selected must 
demonstrate that some other person should have been 
selected before him/her. That is what we understood 
Olney J to say." 

The reference to comments by Olney J is simply a 
reference to the way in which he resolved the ASI case on 
the facts that were in issue in that case. The Full Bench drew 
attention to the fact that the award requirements on 
redundancy were for one month's notice to be given. 
Complaints of non-compliance were abandoned at the 
hearing. They also drew attention to the fact that the Union 
representative gave evidence that, in his opinion, the 
redundancy payout was generous. The Full Bench also drew 
attention to the fact that the Commissioner at first instance 
accepted as fact that the employer's representative responsi- 
ble for the exercise, although deliberately acting so that the 
Union would not know what was happening, reasonably 
believed that voluntary redundancy was unsatisfactory and 
would give rise to industrial trouble. Whether he was right 
or not in that assessment will never be known. He obviously 
ended up with industrial trouble, but that does not detract 
from the Commissioner's finding that he accepted that that 
officer believed that he was acting properly. The Full Bench 
also accepted the Commissioner's finding that there was 
some arbitrariness in the system, but noted that the Union 
official concerned accepted as valid the major criteria that 
were used in making the selection. As well, the Full Bench 
noted that there was no evidence that the Union had put 
forward any method of selection which would not be 
arbitrary to some extent and yet could still be effective. 

As I have indicated, the Full Bench quoted with approval 
the comments of Kennedy J in the Shire of Esperance v. 
Mouritz that unfairness in the process is a matter which can 
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be taken into account. It expressly gave that matter great 
weight. 

Clearly, the Full Bench placed much reliance upon the 
fact, and it was the fact, that no evidence was led to indicate 
that there were others who should have been retrenched 
before any of the three who complained of unfair dismissal. 
In my view, it cannot be said that, in making that 
assessment, the Full Bench was wrong. Based on the earlier 
redundancy cases, and given the strictures contained in s 
26(1 )(c) of the Act,, it would be difficult to envisage 
circumstances where this would not be an important and 
relevant, if not dominant, consideration in a case of unfair 
dismissal. It must be remembered that although this case, at 
an early stage, may not have been strictly an application 
under s 29 of the Act, that is how it ended up, in fact, and 
it was argued before the Full Bench and before this Court 
on that basis. 

In my view, ground 5 really misses the thrust of this type 
of appeal where none of the primary facts were in issue and 
where the Full Bench was not only entitled to, but obliged 
to, consider the whole of the case afresh. And if it reached 
the conclusion, as it did, that the Commissioner had failed 
to take several important factors into account, it could 
resolve the matter for itself—Warren v. Coombes (1979) 
142 CLR 531 "Warren v. Coombes (1979) 142 CLR 531". 
It did so and, as it was obliged to do, it took into account 
the finding which the Commissioner made as to the 
unfairness of the process, which it accepted, but it was not 
prepared to find that that factor outweighed the others to 
which it referred, as I have outlined above. No appealable 
error is disclosed. 

In my view, for the reasons I have given, none of the 
grounds of appeal can be sustained. The appeal should be 
dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act, 1979. 
Appeal No. 1 of 1993 and 17 of 1992. 

In the matter of an appeal numbered 1 of 1993 and 17 of 
1992 against the decision of the Full Bench of the Western 
Australian Industrial Relations Commission in Matter 
Numbered 624 of 1992 dated 22nd December 1992. 

BETWEEN 
Metals & Engineering Workers' 

Union—Western Australia. 
Appellant 

and 
Newcrest Mining Limited 

Respondent 
BEFORE: 

MR JUSTICE ROWLANDS (ACTING PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

26th February 1993. 
Order. 

HAVING heard Mr D H Schapper (of Counsel) for the 
Appellant, and Mr H J Dixon (of Counsel) for the 
Respondent, THE COURT DOTH ORDER That Appeal 
No. 1 of 1993 and 17 of 1992 be dismissed. 

J.G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Georgina Beale 

and 
Curtin Consultancy Services Limited 

No 870 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER R.N. GEORGE. 

9 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision 
of the Commission at first instance, constituted by a single 
Commissioner, and brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). The appeal was properly brought under s.49. 

The appeal is against the decision of the Commission 
made on 17 June 1992 wherein the Commission dismissed 
the appellant's application. 

The grounds of appeal herein are as follows:— 
"1. The Commission erred in law in that:— 

(A) it failed to give any weight to the evidence 
of the witnesses called by the Appellant 

(B) it failed to give proper weight to the evidence 
of the departure from established procedures 
by other parties and the effects of those 
departures from procedures on the Appellant 

(C) it found the Appellant was responsible for all 
of the debts said to have been incurred by the 
Respondent notwithstanding evidence to the 
contrary 

(D) it did not give consideration to the com- 
plaints of the Respondent in terms of the total 
performance of the Appellant 

(E) it gave undue weight to the evidence of Mrs 
Mackie particularly as the witness was biased 
against the Appellant 

(F) its findings in relation to matters of credit 
were against the weight of evidence 

(G) it failed to give proper weight to the evidence 
of the Appellant in relation to the contracts 
complained of by Respondent 

(H) in holding the Appellant personally responsi- 
ble for all of alleged errors and debts arising 
from the matters complained of" 

The application was one made pursuant to s.29 of the Act. 
By the application the appellant alleged that she was unfairly 
dismissed from her employment with the respondent 
employer. The appellant sought an order reinstating her. 

In addition, the application was amended by leave of the 
Commission to include an alternative claim that should 
reinstatement not be granted, and therefore the dismissal be 
allowed to stand, the respondent had failed to pay the 
applicant a benefit which it should be implied was due to 
her as a consequence of the dismissal, namely payment of 
her salaries for a period of 106 hours and 45 minutes in lieu 
of unused leave, which she asserted had accrued to her by 
reason of having worked the equivalent time in excess of her 
prescribed daily hours of work. 

Background. 
The Commission at first instance heard evidence from the 

appellant, from a consultant who worked through the 
respondent, Mr Armand Zurhaar, and from Dr Richard 
Rowley Horsley, a member of the Board of the respondent 
and Deputy Vice-Chanceilor of Engineering and Science at 
Curtin University. It also heard evidence from Mr Jeffrey 
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Neill Bell. General Manager of the respondent, its account- 
ant, Mrs Nicolie Anne Mackie, its Chairman and a 
consultant, Mr Martin Dietmar Klaus Schneiderheinze, and 
Mr Ronald Eric Price who was a consultant with Curtin 
Consultancy Services Limited, the respondent, (hereinafter 
referred to as "CCS"), having formerly been a lecturer at 
Curtin University. 

At all material times, the respondent had denied that it 
unfairly dismissed Ms Beale, or, that as a consequence of 
her services having been terminated, she was entitled to any 
benefit which she claimed. 

On 29 June 1989, the appellant, Ms Georgina Viner 
Beale, commenced her employment with the respondent 
employer as Manager of Consulting and Testing. She 
continued in that capacity until Mr Bell, the General 
Manager of the respondent, terminated her services on 13 
September 1991. 

Ms Beale had no business experience. She had been a 
senior counter officer employed by the Commonwealth 
Department of Social Security, by which Department she 
had been employed for seven years. 

Mr Bell has teaching qualifications and experience as a 
journalist. He had been the General Manager for three years 
at the time of the termination of Ms Beale's employment. 

There was a claim by Mr Bell, in evidence, that Ms Beale 
had misrepresented her educational qualifications, which 
included two final year secondary subjects, but that is not 
borne out by the evidence. 

Ms Beale, the Manager of Consulting and Testing, Mrs 
Mackie, the accountant, and another person, the Manager of 
Education and Training, each reported directly to Mr Bell, 
the General Manager. 

CCS, which is based at Curtin University, provides, 
particularly to industry, a training, consulting, research and 
testing service. In respect of those services it utilises the 
expertise of the academic and technical staff of Curtin 
University who are prepared to participate in consultancy 
arrangements with it, and who are engaged as contract 
consultants whenever CCS has need of their expertise. 

What happens is that enquiries relating to a consultancy 
project are generally received by the respondent, either 
directly from a client, or, alternatively, from an enquiry 
originally directed to one of its usual consultants. These 
contracts relate to industry and mining. Quite often, on the 
evidence, they are urgent and relate to a problem which is 
holding up production. 

CCS then refers the matter to a university staff member, 
or members, with the relevant expertise who consider the 
viability of the project and therefore determine the price at 
which they offer to consult with CCS for the proposed 
project. From that information CCS then establishes its price 
for the project concerned which is then put to the prospective 
client. The price may be subsequently negotiated, but, when 
accepted by the client, a letter of authority to proceed, or, 
alternatively, a purchase order is required by CCS as a 
matter of policy before work commences on the project. 
After formal approval from the client, CCS issues its own 
purchase order to engage the relevant consultant for the sum 
quoted by the consultant. 

Additional costs, according to the CCS plicy, are not to 
be incurred by it unless they are first authorised by the client, 
either by a letter of authorisation or a purchase order. 

Apparently one can depart from that procedure. Where a 
client requires that a security door test be conducted the fee 
must be paid in advance, and there are some other categories 
of contracts where payment in advance is required. 

In addition, credit checks were to be undertaken as a 
precaution against unknown clients, or with those whom 
difficulty may have been experienced in recovering a 
previous contract payment. That was said to be the general 
picture. 1 will turn to the evidence in more detail later. 

Exhibit 3 identifies Ms Beale's duties as at 13 July 1989. 
These are set out at page 12 of the appeal book (hereinafter 
referred to as "AB"), and are as follows:— 

"1. Duties 
1.1 Administer existing contracts. 
1.2 Develop additional contracts. 

1.3 Maintain job files. 
1.4 Promote the company. 
1.5 Develop proposals. 
1.6 Supervise temporary staff. 
1.7 Any other duties as directed by the General 

Manager." 
(They are also set out at page 32 of the transcript 

(hereinafter referred to as "TR")). 
Mr Bell's duties appear at page 163 (TR) in his evidence 

and are described as follows:— 
"... to control the day-to-day operations of the 

company and in consultation with by board of directors 
to formulate the policy and the strategies of the 
company both in what we call our internal market, the 
university, and our external market, our clients in 
industry, government and the community generally. 
They are pretty well it but then within the company I 
have direct responsibility for the work being done by 
my staff. It is my job to appoint staff and if I see fit 
to dismiss them." 

He went on to describe the role of the Board as follows:— 
"Well the board has ultimate control. The board is 

established by a council of the university which is the 
supreme governing organ of the university. They, 
through a strict formula, appoint directors to the 
company, of which there are nine, and then they have 
really, I guess, a rubber stamp function. I report to them 
every month on operations and financial control. They 
accept my report. If they have any concerns then they 
are raised and so on. Other matters, as I said previously, 
concerning policy and strategy are discussed but in 
general terms I would say the board accepts what the 
general manager is doing and we go on from there 
month by month." 

It is fair to say that that description of the Board, which 
is plainly meant to govern the respondent, does not indicate 
that it should have a rubber stamp function, even if, in fact, 
it might have in reality. 

Mr Bell went on to say that the respondent is wholly 
owned by the university, but none of its employees are 
members of the university staff and it operates almost 
entirely independent of the university, although the consult- 
ant base is from the university and they are there to enhance 
the reputation of the university. 

At the time of the hearing of this matter, there were seven 
employees of the respondent. 

When Mr Bell purported to terminate Ms Beale's 
services, a notice was issued to her (exhibit L, page 102 
(AB)), and she subsequently received the payment of her 
salary due as at 13 September 1991 and for an additional two 
weeks. 

The notice contained the following extracts:— 
"Your lack of control of several major contracts has 

cost the Company dearly in terms of revenue and time 
and the disputes which have arisen cast the Company 
in a poor light. 

In addition, your inability to provide justification for 
your actions has led me to conclude that a change of 
staff is required. 

I am disappointed that the guidelines provided and 
the discussions between us have not resolved these 
matters." 

The complaints against her, on the evidence, were that Ms 
Beale failed to comply with established procedures in 
relation to the entering into and administration of contracts 
which were well known to her, and her actions and conduct 
had caused CCS to become involved in disputes with 
contracted clients and to incur financial losses on a number 
of contracts which it had undertaken. It was Ms Beale's 
evidence that she developed the procedures from past 
procedures. Certainly there is no evidence of any existing 
manual. 

Further, the complaint was that she had failed to apply the 
credit controls which she was required to observe, and had 
wrongly allowed costs to be incurred by CCS which had not 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 975 

been recoverable because they had not been authorised by 
contracted clients, or, if they had, were not the subject of 
documented authorisation from the clients. 

Exhibit 5 identified 16 consultancy contracts in relation 
to which the respondent asserted that there were problems 
which had arisen as a direct consequence of Ms Beale's 
conduct (see page 12 (AB)). She handled a total of 889 
contracts while at CCS in the course of two years. 

It is, of course, clear that Ms Beale was employed in a 
managerial capacity, although she did not have experience 
of business management as such. 

Mr Bell, too, conceded that he had not had a lot of 
"exposure" to consulting and testing. 

It is clear that the role of the Manager of Consulting and 
Testing was to establish contractual arrangements for 
consultancy projects, to administer the contract require- 
ments, to control and authorise project expenditure, and, if 
necessary, to re-negotiate an increased price. 

On Ms Beale's evidence, a client would ring and ask for 
a particular project to be undertaken. She would then contact 
the consultant whom she thought was relevant. The 
consultant would then supply the quote to give to the 
customer. If the client accepted, she would usually get a 
purchase order out or a letter of authority to the consultant 
to proceed (see page 13 (TR)). Sometimes consultants were 
approached by clients direct to do the work. It was the 
consultant's job, therefore, to notify Ms Beale in those 
circumstances. Indeed, her evidence was that this was a 
significant practice and no proper consideration was given 
to the effect of this custom on contracts and their 
administration. 

It is clear, too, that consultants often had a need for direct 
contact with a client during the conduct of a project, but that 
they have and had no authority to alter the costs upon which 
the contract price of CCS has been established. 

It was Ms Beale's evidence that the procedures appropri- 
ate to the performance of her duties were not adequately 
explained to her upon the commencement of her employ- 
ment with the respondent, and she identified and established 
appropriate procedures from a review of past contract 
arrangements contained in the records of her employer. 

On the evidence, it is clear that difficulties have been 
experienced with several of the consultancy contracts, but 
Ms Beale did not accept blame in respect of these matters. 
It was her evidence that most of the difficulties arose from 
matters outside her control, or for the want of adequately 
defined procedures to guide her endeavours. Indeed, she said 
that Mr Bell had not told her of any procedures. 

It was also her assertion that she had no indication that 
her performance was unsatisfactory, or at least no clear 
indication, until Mr Bell, shortly before the date upon which 
her services were terminated, told her. Mr Bell said that he 
gave his managers a certain amount of freedom in running 
their Departments. 

There were a number of individual contracts which were 
considered in evidence. They formed, in part, exhibit 5, 
which were the complaints in relation to those particular 
contracts (see pages 37-38 (AB)):— 

"(i) P T Jonas Sariharum 
By not following the normal procedure as had 

been instructed and by not adhering to further 
instructions from the General Manager, problems 
have been experienced with respect to the recov- 
ery of moneys for work which had been invoiced 
to the above company. 

The consultancy work was carried out between 
November 1990 and March 1991. 

The client now refuses to pay an amount of 
$21,948.95 on the basis that they were not 
informed of the additional costs and did not give 
their approval to those costs. 

(ii) Safe-T-Wear 
Lack of periodical checks with respect to budget 

estimates and progress of consultancy work resulted in 

costs in excess of those originally quoted and accepted 
by the client. 

By not following procedure and not conducting 
periodic checks, CCS incurred costs as a result of 
additional time spent on the project by Georgina Beale 
and Ron Price. The outstanding amount is in excess of 
$14,000. 

This work commenced in January 1990 and was 
completed in approximately June 1991. 
(iii) Dekker International 

A lack of control and awareness of a previous 
payment difficulty experienced with this client for 
a sum of only $1,500, led to additional work being 
accepted by Georgina Beale to the value of 
$14,500. 

No credit application was asked for and no 
deposit despite previous discussions with the 
CCS's Accountant and General Manager concern- 
ing credit facilities to new/unknown clients. 

These jobs were undertaken during 1991 and 
have resulted in a current debt of $15,000. 

(iv) Farooq Khan 
By not following the normal procedure as had 

been instructed, over the life of several projects 
undertaken for this client, CCS eventually sus- 
tained a loss in the order of $4,000, this figure 
however not including the additional cost of time 
spent on the recovery of moneys by Georgina 
Beale, the Accountant, legal fees or debt collec- 
tion fees. 

The projects commenced in January 1990 and 
final settlement of the matter was effected in 
September 1991. 

(v) Unilab Telecommunications Ltd/DSTO 
Debts of $21,260 were incurred with only 

written authorisation from the client for $1,390. 
Subsequently, these debts were questioned by the 
client and after incurring debt collection costs and 
the involvement of the Accountant, the debts were 
paid. 

This problem arose due to the procedure not 
being adhered to and occurred again with DSTO 
who were involved in this consultancy work. 

An amount in excess of $3,000 is now being 
disputed by DSTO. 

The work was commenced in August 1990. 
(vi) JP Distributors/Alan Reid 

Again, by not following the correct procedure 
as had been instructed CCS has experienced 
difficulty with obtaining payment of moneys for 
the above mentioned companies. 

Alan Reid's job was finished without any 
problems in October 1991. Georgina Beale ac- 
cepted the job without any credit reference or 
request for payment during the job even though 
CCS was to pay out $23,000. After instruction 
from the General Manager and a meeting with the 
Accountant an instalment was requested and 
received from the client." 

In addition, a number of other contracts were 
said to have been approved by way of credit being 
given by Ms Beale without getting a credit 
clearance after June 1991 causing difficulty with 
the collection of debts. These were as follows (see 
page 39 (AB)):— 

" Butcher Paull & Caulder $1,080.00 
John Caroma 165.00 
Glama 2,611.39 
Modra Electric 500.00 
Miniskaff 900.00 
Ocean Shipyards 800.00 
Syntax 1,500.00 

$7,556.39 " 



Some evidence was given about these matters. 
Ravi Industrial Group 
There was, on the evidence, a loss of $480.00 

because the consultant did not ask for money in 
advance for a door testing contrary to the well known 
custom. 

P T Jonas Sariharum 
This was an Indonesian company which owed 

money. After the auditors saw the invoices in Decem- 
ber 1990, they wrote to the company requiring payment 
because work had been paid for in advance. Mr Zurhaar 
said that the auditor's letter was regarded as bad form 
and he tried salvaging the position by flying to Jakarta 
to ascertain the reason for non-payment. 

Dekker International 
That was a contract which Mr Zurhaar was involved 

in. He said that everything went wrong which could 
have gone wrong with the contract. He had had a good 
relationship with the client. Mrs Mackie, on the other 
hand, gave evidence that she was stunned that Ms Beale 
gave credit of $14,500 to Dekker International. Mr 
Zurhaar, she said, had apparently made the decision. 

Farooq Khan 
Eventually the dispute in that matter was settled. 

However, Ms Beale accepted Mr Schneiderheinze's 
trust in Farooq Khan because he was Chairman of the 
Board of CCS. Mr Bell, of course, said that she should 
not have done so. However, her evidence was that Mr 
Schneiderheinze said that everything was okay. Mrs 
Mackie gave evidence that Ms Beale knew that they 
were having trouble with Farooq Khan from the start. 

There was a loss of $2,000 and Ms Beale admitted 
that she had made a mistake in relation to that matter. 

Safe-T-Wear 
There were cost overruns on this job occasioning a 

$900.00 loss. Costs blew out on this, Mr Zurhaar said. 
Mr Price said that this job had a big margin in it which 
was not enough as it turned out. The fact was that he 
was rather keen to get the job and they under quoted. 
The problem was that the machinery which they 
thought was working was found on investigation by 
them not to be. 

Interlock 
This was a contract carried out before June 1991. 

Mrs Mackie said that no credit check was made. The 
company went into liquidation with $880.00 owing. 

Modra Electric 
This was a large company which required prompt 

action, according to Mr Zurhaar, in order to overcome 
a serious problem and getting a $500.00 account was 
not a serious enough issue to lose the job he said. 

Syntax 
This was a company which went into receivership. 

However, the client had come with high references and 
recommendations, according to Mr Zurhaar and Ms 
Beale. They were experiencing a shut-down and the 
person making the request claimed to be an old 
personal friend of a director of the Board who was not 
named in evidence. Mr Zurhaar settled the figures with 
them. 

There were difficulties recovering moneys, but Ms 
Beale's evidence, corroborated by Mr Zurhaar, was that 
no credit check was done because the client came to 
them through a member of the Board of Management, 
and there was no denial in evidence that that was the 
case. 

Miniskaff 
Mrs Mackie described this as a job accepted without 

anyone knowing anything about the company, and, of 
course, there was an outstanding debt. 

Unilab Telecommunications Ltd 
Mr Bell said that Mrs Mackie had held an invoice 

from a sub-contractor, DSTO, for three months and 
Unilab Telecommunications Ltd went into liquidation. 

Mr Schneiderheinze sought that Unilab Telecommu- 
nications Ltd verified expenditure (see page 279 (TR)). 
However, the contract went beyond original expecta- 
tions. 

The payment of accounts was carried out by Mrs Mackie, 
but she said that this was as authorised by Ms Beale. 

There were a number of other contracts where it was 
alleged that Ms Beale had not arranged for a contract 
payment to be made in advance, or, alternatively, for a credit 
check to be made. 

From mid-1989 to 1990, Ms Beale did not visit 
consultants on campus, she said, because of her workload. 
It is also clear from her evidence, and that of Mrs Mackie, 
that a great amount of time was spent by them in recovering 
debts. 

It was the evidence, too, of Ms Beale that she did have 
a lot of daily contact, in any event, with consultants. 

On 4 June 1991, Mr Bell sought a full report from Ms 
Beale as to her Department's activities on the instruction of 
the Board. Prior to that, Ms Beale had produced to Mr Bell 
a memorandum about outstanding accounts. 

In June 1991, the respondent introduced a credit applica- 
tion form, and it was alleged that for the first time certain 
discussions occurred in relation to the losses which had been 
suffered by the respondent and formal credit procedures 
were introduced. These discussions in June 1991 were with 
Mr Bell and Mrs Mackie, so it was alleged. However, it was 
then said that Ms Beale failed to respond and implement 
controls in relation to contracts. 

On 5 August 1991, Mr Bell met with Ms Beale. In the 
course of discussions, he became angry with her. On the 
following day she offered to resign, but he recommended 
against that course of action. That occurrence was not, it was 
submitted, followed by any subsequent failure by Ms Beale, 
but she was terminated on 13 September 1991 in circum- 
stances which were said to cause the dismissal to be unfair. 
(Exhibit L is a letter effecting the termination). 

I will now turn to some of the detailed evidence. In Mr 
Bell's evidence, he complained that there were routine 
informal staff meetings each Monday, a half or two-thirds 
of which Ms Beale did not attend. He said that in the 
beginning she was assisted by Mrs Mackie and himself to 
draw up a budget for her Department because she had no 
experience in so doing. He criticised her lack of experience 
in what he called "the tertiary sector", which he said 
hampered her. He said that she was intimidated by the 
environment and by some of the consultants. He also 
described her as working "in the public service mode", that 
is from 8.45 am to 4.45 pm. He said that she was not 
effective in marketing, and complained about her husband 
calling in to see her too frequently, and also of her always 
going to "the shop". He also said that when she had to 
exercise initiative or management control she fell apart. 

Mr Bell's evidence was that in 1991 he spoke to Ms Beale 
about her poor performance. He agreed that there was a 
credit application form instituted in June 1991, but said that 
the matter of credit control was an issue from early 1990. 

The reasons for dismissal, he said, were that Mrs Mackie 
and he found that there still had been no progress on a 
number of issues, and Ms Beale's reaction to this confirmed 
in his mind that she had lost control. In fact, she had lost 
the will to do anything about the problems (see page 194 
(TR)). 

Her records were a mess when she was dismissed, and 
there was a total loss in her Department of $103,000 from 
a company loss of $113,000. That was a fact not denied or 
refuted. 

There were four particular contracts which were described 
as having "gone sour". These included P T Jonas 
Sariharum, Farooq Khan, Unilab Telecommunications Ltd 
and another. Mr Bell was aware of these before 6 August 
1991, and after 6 August 1991 Ms Beale failed to resolve 
any matters and CCS were drawn into increasing conflict 
which put it in a bad light, and it lost money. 

In addition, Ms Beale failed to tell Mr Schneiderheinze, 
Dr Horsley and Mr Zurhaar not to do work without receiving 
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the appropriate purchase order. Mr Bell was aware of this 
fact, but said that he was not privy to their conversations. 
These problems were not taken to the Board, nor did he seek 
to rectify them, on the evidence. 

Something should be said, too, about the financial reports. 
Mr Bell said that he received reports as to outstanding 
accounts on a regular basis. A financial report went to the 
Board. Mrs Mackie prepared a financial report for him 
monthly. However, he did not tell the Board about the 
Dekker International account being outstanding for 60 days. 
The changing of financial procedures was, in the end, his 
responsibility. 

Mr Bell conceded that most matters had their origins prior 
to June 1991. He conceded, too, that consultants were 
regularly bypassing the purchase order process, but that Ms 
Beale was unable to deal with the academics or make hard 
decisions. 

There was evidence, too, from Mrs Mackie, the company 
accountant for three years. She had been accounts supervisor 
at Peters Bakery before that. 

Mrs Mackie described Ms Beale as not good enough or 
thorough enough. She had been giving Ms Beale advice and 
counselling for some time, on her evidence. She also said 
that Mr Bell had tried to counsel her also. 

On and off through 1991 Mrs Mackie said that she gave 
Ms Beale lists of outstanding creditors. The matter of 
Dekker International was subsequently reported to the 
Board, along with 30 other jobs, but in cross-examination 
she could not remember if it was reported to the Board with 
only one other job. 

In 1990, it was decided to take more care with the 
contracting out, according to Mrs Mackie. Nevertheless, by 
the beginning of 1991 she and Ms Beale were spending a 
large amount of time trying to collect money from clients. 
The main reason for the debt collection problems was the 
acceptance of business from small companies. One infers 
that Mrs Mackie meant companies without a sound financial 
backing because of their limited size. 

Another reason that Mrs Mackie said the problems arose 
was "a lack of procedure". For example, the jobs would 
start with a purchase order and then the consultant would 
say they needed to do more. Mrs Mackie said that she told 
Ms Beale not to pay the consultant until there was something 
from the client accepting liability. 

In June there was a directive that CCS not give credit to 
people they did not know. She conceded that they, (ie) Mr 
Bell and herself, were aware that consultants were dealing 
directly with the clients (see page 267 (TR)). There is no 
evidence that she did anything about this. 

She was also aware that some jobs were commenced 
before there were written authorisations from CCS. The 
credit process was formalised in June 1991. She agreed, too, 
that a number of transactions which were problematical had 
commenced before June 1991. 

Mr Schneiderheinze, a lecturer in Electronic Engineering, 
gave evidence that he had no reason for complaints about 
Ms Beale. He did refer to consultants purporting to enter into 
contracts with clients without the requisite authority from 
CCS and said that Mr Bell went to great lengths to eradicate 
this practice, although no details of any steps which Mr Bell 
took in that regard were in evidence. 

Mr Price, who had been a senior lecturer at Curtin 
University in physics for 20 years, gave evidence that he 
used to attend lunch time staff meetings. He described Ms 
Beale as very enthusiastic and said that the consultants got 
on well with Ms Beale. It was his opinion that there ought 
to have been a procedures manual. He agreed that no 
consultant should undertake any extra work, that is after the 
first figure was established, without putting it through CCS. 

In the case of Dr Horsley, he gave evidence that he had 
contact with Ms Beale in the administration of contracts. He 
would get work direct and contact her to put the necessary 
papers in order. He, too, corroborated that some problems 
involving mining companies were urgent and that consult- 
ants had to deal with them quickly. He also conceded with 
some clients like Western Mining paperwork would be done 

after the event. There were some clients from whom he 
would not obtain credit references, in some cases he would 
obtain credit references, in some cases he would wait for the 
paperwork. 

In June 1991, he became aware of problems involving Ms 
Beale and told her to talk to Mr Bell about them. She saw 
him on two occasions about these problems. 

Findings of the Commission at First Instance. 
The Commission found as follows:— 

(1) That as a consequence of a major loss experienced 
on a particular contract in 1990, discussions 
involving Ms Beale followed and served to create 
an awareness of the need to follow procedure and 
thereby reduce the potential for future problems. 

(2) During the early part of 1991 matters of credit 
control were raised with Ms Beale in discussions 
with Mr Bell and Mrs Mackie, but she failed to 
respond and implement controls to reduce the 
financial exposure of CCS. 

(3) That she had failed in a number of cases to either 
arrange for a contract payment to be made in 
advance, or, alternatively, for a credit check to be 
made on a client, and that a number of contracts 
were (see pages 15-16 (AB)) incorrectly managed. 

(4) That Ms Beale did not maintain close control of 
the consultants and allowed them to incur costs on 
projects, on behalf of CCS, beyond their individ- 
ual contracts to CCS without them being au- 
thorised by her subsequent to establishing that it 
was recoverable from the client. 

(5) She was employed in a managerial capacity and 
a job of this nature is such that it does not require 
higher management to explain in finite detail what 
is required of the Manager. 

(6) That the Manager here failed to observe undis- 
puted established procedures and others which 
were drawn to the attention of Ms Beale. 

(7) Ms Beale was given adequate opportunity to 
conform with the requirements of her employer 
and it was not unfair to terminate her services for 
the reasons which the employer did. 

(8) It was not a term of the contract, nor could it be 
implied to be a term of the contract, that she was 
to be paid overtime, and, in fact, on Mr Bell's 
evidence, he had often declared that payment 
would not be made in lieu of leave. There was no 
contract to pay her overtime. 

(10) The Commission applied BP Refinery Pty Ltd v. 
Hastings Shire Council (1977) 52 ALJR 20 and 
Codelfa Constructions Pty Ltd v. State Rail 
Authority of New South Wales 56 ALJR 459, and 
was unable to imply terms to this effect. 

Conclusions. 
The picture here was one of some confusion, but what 

emerged was this. Ms Beale came to an organisation which 
had suffered from problems in 1988. She had had no 
experience in business, or, for that matter, as a Manager. 
There were no formal requirements, nor any manual for 
dealing with contracts. She did not have sufficient experi- 
ence to draw up a budget in her area. 

She developed policy from what she discerned to be 
previous policy. 

The consultants were often called in as a matter of 
urgency, and that was clearly a factor in their failing to 
attend to getting approval from CCS in writing. 

Some were less than punctilious in first having the 
contract approved and documented by CCS after their initial 
contact with the client. That is quite clear. 

Alternatively, they extended the approved amount of the 
contract unilaterally and without notifying CCS, (ie) Ms 
Beale at all or until later. 

In addition, these practices were known to the General 
Manager. 
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Further, there was no formal procedure for credit checks. 
Sometimes consultants themselves required credit checks, 
on the evidence, sometimes they did not. However, it seems 
to be understood that Ms Beale was required to run credit 
checks. 

It is quite clear that much of the trouble arose because 
CCS' clients were small companies (at least more often than 
not) (see Mrs Mackie's evidence). 

The next problem was failure of consultants to have the 
work properly approved by CCS. 

It would seem, too, that Ms Beale was told by Mrs Mackie 
not to pay consultants until there was something from the 
client accepting liability. That would be a reasonable and 
obvious comment for an accountant to make. There is no 
evidence of a proforma agreement to be signed by intending 
clients or completed by consultants generally or for each job. 
There is no manual of procedures circulated, or if there was 
there is no evidence. 

There seem to have been warnings issued by Mrs Mackie 
to Ms Beale and some counselling of her by Mr Bell, 
although what that counselling was we were not told. 

However, in June 1991, after the extent of the problem 
was realised, there were formal directions not to give credit 
to people who were not known to the staff or the consultants 
and a formal application form prepared. 

No action seems to have been taken by the Board before 
mid-1991, or if there was there is no evidence of it. 

Indeed, Mr Bell seems to have not interfered with the 
undesirable practices of consultants, although he knew of 
them, including decisions being made in matters by Mr 
Schneiderheinze, Dr Horsley and Mr Zurhaar. 

In the end, on 6 August 1991, because of the accumulation 
of debts due to CCS, these matters were raised by Mr Bell 
with Ms Beale, who offered to resign. That offer was 
declined by Mr Bell. However, over one month later he 
dismissed her with Board approval for her failure to comply 
with procedures. 

The transactions at the base of this had, for the most part, 
commenced and in some cases been completed before June 
1991 when the tightening up of procedures occurred. 

The letter, exhibit L, sets out the reasons for dismissal. 
There is one significant piece of evidence and that is that 
Ms Beale's Department lost $103,000 in 1991. She was 
dismissed, on Mr Bell's evidence, because she was unable 
to follow up and resolve matters after 6 August 1991 or to 
follow what ought to be done. Mr Bell anticipated 
continuing difficulties and terminated her services. 

The Commission at first instance found that she was given 
adequate opportunity to conform with the requirements of 
her employer, and it was not unfair to terminate her services 
for the reasons which Mr Bell did. 

What was put to the Commission was, of course, that the 
dismissal was unfair because it was grounded on a concern 
which did not previously warrant a parting of the ways. 

Ms Beale, too, claimed that she should be paid amounts 
in the nature of overtime for the working of which she had 
not been "compensated" at the time of her dismissal. The 
Commission accepted Mr Bell's evidence that payments 
would not be made in lieu of leave. That finding was not 
challenged before us and there the matter ends. 

The grounds of appeal herein have been set out above. It 
is quite clear that not all of the debts which incurred were 
the fault of the appellant. For example, in the Ravi Industrial 
Group case, the consultant was at fault for not collecting the 
money for the door test as was the custom. In the Unilab 
Telecommunications Ltd case, there was a blow-out caused 
by a quote which was too low, for example, nor could she 
be too much criticised for not overruling the Chairman of 
the Board. In Farooq Khan's case, she erred. However, too 
much emphasis was placed on a few individual cases. The 
overall position requires consideration. 

It is clear, too, having regard to Mrs Mackie's evidence 
alone, that the Commission at first instance failed to give 
due or any weight to the failure of consultants to follow the 
procedures. That was known to Mr Bell, confirmed by Mrs 
Mackie. and seems to have been little remedied on the 

evidence by the Board or by Mr Bell. However, that may 
not be fatal. 

The grounds of appeal allege, too, that the Commission 
at first instance did not give consideration to the complaints 
of the respondent in terms of the total performance of the 
appellant. 

There are some observations which I make. 
Firstly, the appellant dealt with 889 transactions in two 

years, which is a substantial number. 
Secondly, the appellant was, it would seem, guilty of the 

practice of paying the consultants out, even when there was 
no authority given to them to proceed with work. Mrs 
Mackie warned Ms Beale not to and that was the real defect 
in her work. As a result, she was left with problems about 
recovering the moneys owing from the customers. 

Thirdly, the poor performance of her area in terms of loss 
of $103,000 is evidence of her failure to run credit checks 
and carry out procedures which as a Manager she should 
have carried out. 

It was also alleged that the Commission at first instance 
gave undue weight to the evidence of Mrs Mackie. 

Mr Trainer's submission was that Mrs Mackie had said 
that (see page 244 (TR)) she was concerned about her 
reputation because of the bad debts and that is why she spoke 
to Ms Beale about problems. When she did, Ms Beale would 
get angry. 

In my opinion, the Commission at first instance did not 
place too much weight on what she said. It had the advantage 
of seeing her, and her evidence of discussions with Mr Bell 
and Ms Beale was strong. She does not, on a reading of her 
evidence, give an "impression" of bias as alleged in the 
grounds of appeal. She gave evidence of what she saw to 
be wrong and what she did about it. 

As to the allegation that the findings as to credit were 
against the weight of the evidence, that has not been made 
out. The weight of the evidence, including some of Ms 
Beale's, was that in some cases Ms Beale had paid 
consultants when there was no proper authorisation for the 
work, and that, in some cases, she had not done credit 
checks. These were cases where she clearly ought to have, 
as she acknowledged. 

Against that were obvious problems involving consultants 
and their unilateral action. 

In relation to the contracts complained of, the Commis- 
sion at first instance did not give proper weight to the 
evidence at times. In some cases such as the Ravi Industrial 
Group case, for example, the consultant should have 
collected the moneys as was the custom. That was not Ms 
Beale's fault. 

In the case of Unilab Telecommunications Ltd, there was 
a fixed price job which was under quoted, for example. 

However, the Commission was entitled to find generally 
as it did. 

It is clear to me that the descriptions by the Full Bench 
of discretionary decisions from time to time have been 
misunderstood. This was a discretionary decision as that 
phrase is defined in Norbis v. Norbis 65 ALR 12. In deciding 
whether a discretion was miscarried, the Full Bench is bound 
by House v. The King 55 CLR 499 and RRIA v. AWU 67 
WAIG 320 and the principles therein. That does not mean, 
nor has the Full Bench ever said, that all questions on appeal, 
even relating to discretionary decisions, should be dealt with 
in accordance with House v. The King (op cit). Indeed, it 
has not, in fact, so acted. 

It is the position that the Full Bench should not substitute 
its decision when the exercise of discretion at first instance 
is attacked. There must be an established error. 

However, within the discharge of that task and along with 
it may fall consideration of questions of separate and distinct 
errors of law and/or fact. Outside that, too, but in the same 
appeal, may arise questions of jurisdiction. 

In discharging its task and in dealing with questions of 
fact, the Full Bench may determine that there was an error 
in the findings as to primary facts, or draw different 
inferences from primary facts (see Warren v. Coombes and 
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Another 53 ALJR 293). It may find errors of weight or errors 
as to undisputed facts or disputed facts. 

I turn now to the real issue in this matter. It was this and 
the Commission at first instance expressed it at page 16 
(AB). Was her termination of service unfair because it was 
grounded on a concern that did not previously warrant a 
parting of the ways? 

It was open to the Commission to find that, accepting Mr 
Bell's evidence, it was not unfair to dismiss a person who, 
in the General Manager's judgment, in this case, gave reason 
to believe that a repetition of previous problems would 
occur. 

There was reliance on the fact that the Farooq Khan 
contract was settled after 6 August 1991. However, that 
contract and all about it was already well known to Mr Bell. 
He said, in evidence, that when he reviewed the matter with 
Ms Beale her response was such that, in his view, she had 
not grasped the importance of following established proce- 
dures notwithstanding the financial difficulties experienced 
in her Department as a consequence of not doing so (see 
pages 16-17 (AB)). He was not challenged as to the detail 
of that. As a result, he anticipated continuing difficulties and 
elected to terminate her services. 

The Commission at first instance held, too, that Ms Beale 
had been given adequate opportunity to conform with the 
requirements of her employer, and it was not unfair to 
terminate her services for the reasons which it did. 

If the Commission accepted Mr Bell's judgment to that 
effect, based on his discussions and what had clearly 
occurred previously, that was a conclusion open to it. The 
Commission saw the witnesses and nothing in the evidence 
reveals that to reach such a conclusion was a misuse of that 
advantage. It has not been demonstrated to me that such an 
error occurred. 

In my opinion, the evidence reveals that no sufficient part 
was played by Mr Bell and the Board in the supervision of 
affairs whilst all of these events were occurring. A 
subordinate manager is after all a subordinate manager, 
particularly one who was known to be inexperienced, as Ms 
Beale was. 

However, Mrs Mackie had given Ms Beale plenty of 
advice and it was reasonable to expect that she would not 
pay accounts where there was no proper authorisation given 
to consultants. That was fundamental. 

As to the allegation that the reasons for appeal were so 
inadequate as to constitute an error of law on the principle 
set out in Ruane v. Woodside Offshore Petroleum Pty Ltd 
71 WA1G 913, the reasons as they appear are quite adequate. 
There is no merit in that ground. 

For the reasons which I have set out above, I am not of 
the opinion that it has been established that the Commission 
at first instance erred as alleged in the grounds of appeal. 
The appeal will therefore be dismissed. 

Commissioner Fielding: The facts giving rise to this 
matter can be shortly stated. The Respondent is a commer- 
cial enterprise, providing research, testing, training and 
general consulting services to industry and commerce. It 
provides these services with the aid of academic and 
technical staff employed at the Curtin University. The 
Appellant was employed by the Respondent from 29 June 
1989 until 13 September 1991 as its manager of consulting 
and testing. In essence, her duties were to manage the 
paperwork associated with contracts entered into by third 
persons with the Respondent. Amongst other things, her task 
was to manage credit control and general project costings. 

The Appellant's employment was terminated by the 
Respondent in circumstances which she alleged were unfair. 
In essence, her employment was terminated because the 
Respondent did not regard her performance in the job as 
meeting the standard required by it. In particular, it 
complained of financial losses incurred in respect of a 
number of contracts, which losses the Respondent alleged 
were principally due to the Appellant's poor management 
of those contracts. 

The Commission rejected the Appellant's claim that she 
had been unfairly dismissed, being satisfied that the 

Appellant had failed to heed warnings from the Respon- 
dent's General Manager and its accountant regarding the 
need to supervise contracts and that she had failed to follow 
the procedures laid down designed to prevent these 
problems. From that decision the Appellant now appeals. 

The Appellant grounds her appeal, principally on the 
basis that the Commission's conclusion that she was derelict 
in her duties was against the evidence, or the weight of the 
evidence, particularly the evidence called by or on behalf of 
the Appellant. She complains, amongst other things, that the 
Commission overlooked the fact that the Respondent 
attributed blame to her for shortcomings, which were not of 
her doing. In particular, it is said that many of the 
consultants employed by the Respondent dealt directly with 
customers, thereby circumventing any control the Appellant 
might have over expenditure incurred by consultants on 
behalf of the Respondent. Furthermore, it is said that all of 
the shortcomings complained of, with one exception, 
occurred before the implementation of new credit control 
procedures in June 1991. 

The matter before the Commission depended very much 
on the version of the facts accepted by the Commission as, 
indeed, the Appellant's grounds of appeal indicated. Where, 
as here, there is a marked conflict in the evidence called by 
or on behalf of the respective parties, the prime responsibil- 
ity for resolving that conflict rests with the Commissioner 
who heard the matter. It is not for the Full Bench with the 
benefit only of reading the transcript to vary those findings, 
except in the rare cases where there is a patent error. As 
pointed out by Frankiyn J. in Gromark Packaging v. The 
Federated Miscellaneous Workers Union of Australia, WA 
Branch ((Unreported) Appeal 25 of 1991:6 November 1992) 
"(a)n appellate court does not overturn findings of fact 
unless satisfied that the trial Judge has misdirected himself 
or that any advantage enjoyed by the trial Judge by reason 
of having seen and heard the witnesses could not be 
sufficient to explain or justify the trial Judge's conclusion 
(Paterson v. Paterson (1953) 89 CLR 212 at 224 and see: 
Warren v. Coombes (1979) 53 ALJR 293; (1979)142 CLR 
531 at 300)". The difficulties associated with allowing 
appeals based on the weight given to evidence have been 
infrequently referred to in such cases as The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers v. Hamersley Iron Pty Limited (1986) 66 WAIG 
322; and Gardner v. Top Deck Pty Ltd (1983) 4 IR 261. 

In the present case, little is to be gained from drawing 
attention to parts of the evidence of one witness and 
sometimes out of context, as did the Appellant's agent on 
this occasion. Rather, one must look at the evidence in its 
entirety. Whilst on the Appellant's version of the events it 
might be said that the Appellant was not as incompetent as 
alleged, it cannot be ignored that the Respondent tendered 
evidence which clearly established that there were grounds 
for believing that the Appellant was indeed guilty of the 
shortcomings claimed of by the Respondent. 

The' evidence of Mr Bell, the Respondent's General 
Manager, which the Commission appears to have accepted 
in preference to that of the Appellant, reveals not only that 
the Appellant was guilty of inadequate management of a 
number of the contracts entered into by the Respondent, but 
that on at least one occasion she acknowledged those 
inadequacies. The evidence of Mr Bell is that following a 
meeting between himself and the Appellant on or about 5 
August 1991 when they discussed his concerns regarding 
cost overruns and the Appellant's faUure to follow the due 
processes, the Appellant the next day offered to resign. 
Although the Appellant denies that that occurred, it is 
patently clear that the Commission did not accept her 
testimony in that respect. There is no reason why the 
Commission should have given any more weight to the 
Appellant's version than to that advanced by the Respon- 
dent. Furthermore, the evidence of Mr Bell is that he spoke 
to her on at least two other occasions thereafter about the 
further discoveries of cost overruns before he finally 
dismissed her. What Mr Bell says was largely supported by 
Mrs Mackie, the Respondent's accountant. Her testimony, 
like that of Mr Bell, was that the Appellant was told from 
the inception of her employment about the requirement to 
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keep close control on the cost of various projects and 
ascertain the credit worthiness of various contractors. 
Furthermore, from time to time, particularly, in or about the 
beginning of 1991, as a result of the Respondent's concern 
about losses of some of its contracts, she discussed with the 
Appellant the need to more closely supervise the contracts. 
Indeed, those discussions led to the introduction of a more 
formal process for controlling credit. The evidence of Mrs 
Mackie and of Mr Bell is that the Appellant did not carry 
out those instructions in the way in which she ought to have 
and was unable to offer any explanation for not having done 
so. Although the Appellant now says that Mrs Mackie was 
biased, it was for the Commission to make that assessment 
and not for the Full Bench. Whilst it is clear that there are 
passages in Mrs Mackie's evidence which suggests that she 
had little or no regard for the Appellant, that does not 
necessarily render Mrs Mackie's testimony unreliable. The 
fact that the Respondent's agent did not cross-examine the 
Appellant's witnesses in a way in which one might consider 
to have been ideal, is not a ground for now challenging 
findings which are clearly sustainable on the testimony of 
Mr Bell and Mrs Mackie, which the Commission, as was its 
right, chose to accept as the most credible evidence. 
Proceedings before the Commission are frequently con- 
ducted by lay advocates who have no understanding of the 
rules of evidence and it is often the case that witnesses are 
neither examined nor cross-examined as thoroughly as they 
ought to be. However, it is clear from the provisions of 
section 26 of the Industrial Relations Act 1979, and more 
particularly from subsection 26(1 )(b), that the Commission 
is not to allow such shortcomings to get in the way of 
determining what it considers to be just and equitable in all 
the circumstances (cf Stamco Pty Ltd v. The Shop, 
Distributive and Allied Employees' Association of Western 
Australia (1992) 72 WA1G 839). 

The Appellant made much of the introduction of a new 
system of credit control in June 1991, suggesting that any 
problems which existed before then ought to be ignored. In 
my assessment, that is too simplistic an approach to the 
matter. The evidence of Mr Bell and Mrs Mackie is that 
there were numerous discussions with the Appellant 
regarding the need for proper credit control before that date. 
Indeed, the evidence of Mr Bell is that the credit controls 
introduced in June 1991 were merely more formal in nature 
and certainly not to be taken as the first time the Respondent 
placed any form of responsibility for credit control on the 
Appellant. The evidence of both Mr Bell and Mrs Mackie 
points to a long history of the Appellant failing to follow the 
established credit control procedures. 

As was pointed out in Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service & Miscellaneous Workers Union, WA 
Branch (1985) 65 WAIG 385 at 387, and in numerous cases 
thereafter, the question in cases where there is an allegation 
of unfair dismissal is "whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right". 
In cases of this nature, it is not the function of the 
Commission to take over the management of an enterprise, 
but simply to intervene only when intervention is necessary 
to protect an employee against the unfair exercise of the 
contractual right to terminate the employment. In cases of 
alleged incompetence "it is sufficient that the employer 
honestly believes on reasonable grounds that the man is 
incapable or incompetent. It is not necessary for the 
employer to prove that he is in fact incapable or incompe- 
tent" (see: Taylor v. Alidair Ltd (1978) IRLR 82, per 
Denning MR at 84). However, in general it is necessary that 
the Respondent shows that there is a proper basis for the 
belief. There must therefore be some evidence to the alleged 
incompetence to justify the belief. Moreover, the modem 
authorities suggest that, except in the cases of inherent 
incapacity, there should be some warning to the employee 
of the possibility or likelihood of dismissal unless there is 
an improvement, coupled with an opportunity for the 

employee to make such an improvement (see: Margio v. 
Fremantle Arts Centre Press (1990) 70 WAIG 2559). 

As pointed out by Franklyn J. in Gromark's Case (supra), 
the question of whether a dismissal in any given circum- 
stance is fair or not is largely a discretionary judgement to 
be made by the Commissioner before whom the matter is 
heard. In the present case, the Appellant was dismissed 
because the Respondent considered her to be incapable of 
properly controlling the financial aspects "of several major 
contracts" which cost the Respondent "dearly in terms of 
revenue and time", notwithstanding numerous discussions 
between the Appellant and the Respondent's officers and 
because of her "inability to provide justification" for her 
actions in this respect. On the evidence found by the 
Commission to have been the most credible, principally that 
of Mr Bell and Mrs Mackie, it is clear that the Appellant was 
spoken to frequently about the need to maintain closer 
control over costs and to follow the procedures laid down, 
as well as adhering to standard commercial practices, but 
failed to do so. Indeed the evidence of Mr Bell is that she 
was too ready to accept the word of others without adopting 
proper commercial practices, as for example, completing 
purchase orders or ensuring that adequate invoices were 
supplied. As the manager, she was employed to ensure that 
individual contracts were properly managed and that other 
people did not do as they pleased on the Respondent's 
behalf. Furthermore, the evidence of both Mr Bell and Mrs 
Mackie is that when questioned about these matters she 
often was unable to offer any satisfactory explanation and 
sometimes took offence at such questioning. In the 
circumstances, I am of the view that there was every reason 
for the Commission to conclude as it did, that the dismissal 
was not unfair, and certainly I am far from convinced, even 
on balance, that the discretion, which was its, has 
miscarried. 

The Appellant complains that the Commission did not 
comment specifically on the shortcomings alleged against 
the Appellant in respect of each and every contract. In my 
view, and as was pointed out by Brinsden J. in The Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service & Miscellaneous Workers Union, WA Branch v. 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch and Others (1985) 65 WAIG 2033, 
2034, the Commission "cannot be expected to refer to each 
portion of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a certain 
course of conduct should be adopted". The Commission, in 
its Reasons for Decision, correctly and fairly summarised 
the arguments of the parties and, in my view, answered them 
in a general but proper way, having regard to the facts as 
it found them to be. The Commission paid particular 
attention to the contracts which, on the evidence of Mr Bell, 
were those which principally gave rise to concern regarding 
the Appellant's alleged incompetence. Not by any measure 
can it be said that the Reasons for Decision in the matter fall 
short of the standards set out in Ruane v. Woodside Offshore 
Petroleum Pty Ltd (1990) 71 WAIG 913, as the Appellant 
complains. 

For the foregoing reasons I am of the view that the appeal 
should be dismissed. 

Commissioner George: I have had the benefit of reading in 
draft form the reasons for decision of His Honour the 
President and Commissioner Fielding and agree on the basis 
of those reasons that the appeal should be dismissed. 

The President: In the circumstances, the appeal will be 
dismissed. 

Order accordingly, 

Appearances: Mr K.J. Trainer on behalf of the appellant. 

Mr P.G. Brunner on behalf of the respondent. 
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sion at first instance, constituted by a single Commissioner, 
and brought in accordance with s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), wherein the Commission ordered that the 
Building Trades (Construction) Award 1987 be varied in 
accordance with a Schedule to that order to have effect from 
the first pay period commencing on or after 1 August 1992 
(see pages 15-17 of the appeal book in appeal No 1053 of 
1992 (hereinafter referred to as "AB1") and pages 14-16 
of the appeal book in appeal No 1054 of 1992 (hereinafter 
referred to as "AB2")). 

The appeals are by those appellants whose names appear 
at pages 3-5 (AB1), and the Master Builders' Association 
of Western Australia, (Union of Employers) (hereinafter 
referred to as "the MBA") and the Australian Federation 

of Construction Contractors (hereinafter referred to as "the 
AFCC"). 

The decision was not a finding. The appeals are properly 
brought under s.49 of the Act, and were heard together. 

The grounds of appeal herein were amended by leave. 
The grounds of appeal in No 1053 of 1992 read as follows 

(see page 7 (AB1)):— 
"2. The Commission erred in that having found or 

inferred that it is not appropriate for the award to 
contain provisions concerning certain types of 
terminations or transfers it proceeded to grant the 
claim in a form which applied to all terminations 
and transfers. 

3. The Commission erred in concluding that the onus 
on the Applicant had been discharged when there 
was insufficient evidence before the Commission 
with which to do so. 

4. Having found an additional procedure to terminate 
and/or transfer the services of an employee elected 
as a health and safety representative under the 
Occupational Health, Safety and Welfare Act was 
warranted the Commission erred in awarding a 
remedy i.e. access to a Board of Reference that 
was inconsistent with the reasons for the claim. 

5. Having found an additional procedure to terminate 
and/or transfer the services of an employee elected 
as a health and safety representative under the 
Occupational Health, Safety and Welfare Act was 
warranted, the Commissioner erred in awarding a 
remedy i.e. the same mechanism as the job 
stewards clause when it had significant doubts as 
to the efficacy of those mechanisms. 

6. The Commission erred in concluding from the 
Laing Report that additional protection for em- 
ployees elected as health and safety representa- 
tives, beyond what was recommended in that 
report, was necessary. 

7. The Commission erred in failing to attach any or 
sufficient weight to the fact that: 
(a) The current job steward provision was not 

operating effectively; 
(c) There were adequate existing legislative 

processes to afford protection for employees 
elected as health and safety representatives." 

The grounds of appeal in No. 1054 of 1992 read as follows 
(see page 3 (AB2)):— 

"2. The Commission erred in that having found or 
inferred that it is not appropriate for the award to 
contain provisions concerning certain types of 
terminations or transfers, it proceeded to grant the 
claim in a form which applied to all terminations 
and transfers. 

3. The Commission erred in concluding that the onus 
on the Applicant had been discharged when there 
was insufficient evidence with which to do so. 

4. Having found an additional procedure to termi- 
nate/transfer the service of an employee elected as 
a health and safety representative under the 
Occupational Health, Safety & Welfare Act 
1984-1987 was warranted, the Commission erred 
in awarding a remedy, ie. access to a Board of 
Reference that was inconsistent with the reasons 
for the claim. 

5. Having found an additional procedure was war- 
ranted, in connection with the termination/transfer 
of an elected health and safety representative the 
Commission erred in awarding a remedy, ie. the 
same mechanism as the job stewards clause when 
it had significant doubts as to the efficacy of those 
mechanisms. 

6. The Commission erred in concluding from the 
Laing Report that additional protection for em- 
ployees elected as health and safety representa- 
tives, beyond what was recommended in that 
report, was necessary. 
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7. The Commission erred in failing to attach any or 
sufficient weight to the fact that: 
(a) The current job steward provision was not 

operating effectively;" 
Mr Dwyer, who appeared for the appellants in appeal No 

1053 of 1992, informed us upon the hearing of this matter 
that he was no longer relying on grounds 1, 7(b) and 8. 

Mr Richardson, who appeared for the MBA, also 
informed us upon the hearing of this matter that he was no 
longer relying on grounds 1, 7(b) and 8, and said that in 
appeal No 1054 of 1992 there was no ground 7(c). He 
informed us that he adopted Mr Dwyer's submissions. 

Background. 
The application. No 872 of 1991, at first instance, was one 

made by the Building Trades Association of Unions of 
Western Australia, (Association of Workers) (hereinafter 
referred to as "the BTA") to vary the Building Trades 
(Construction) Award No 14 of 1978 (hereinafter referred 
to as "the award"). There was a very large number of 
respondents to the application at first instance set out in 
schedule C (see pages 12-14 (AB1), and pages 8-10 (AB2)). 

In effect, the application was made with respect to clauses 
37 and 43 of the award. 

By the variation sought with respect to clause 43, the 
applicant attempted to ensure that some members covered 
by the award were covered under the provisions of the 
construction industry portable long service leave provisions. 
That latter matter was settled by agreement. 

The variation made to clause 37, to which the reasons for 
decision and these appeals relate, arose from the claim of 
the union that a person elected as a health and safety 
representative, pursuant to the Occupational Health, Safety 
and Welfare Act 1984 (hereinafter referred to as "the 
OHSW Act"), should be subject to the same provisions 
regarding the termination or transfer of his/her employment 
as are applicable under the award to job stewards. TTiat claim 
was, of course, opposed. 

The union sought to equate the existence of a health and 
safety representative with the existence of a job steward, 
whose position is provided for under clause 37 of the award. 

This, inter alia, provides for termination or transfer to 
occur on two days notice to be given to the job steward and 
to the appropriate union. Payment in lieu of the notice is not 
permitted, and if the union disputes the decision to terminate 
or transfer, then the union is obliged to notify the employer 
within two working days after being informed of the 
employer's decision. 

In addition, the clause enables a Board of Reference to 
be requested to deal with the disputed termination or 
transfer, and during that period of time the job steward 
remains "on the job". A Board of Reference is then to sit 
within 10 working days of the employer's decision to 
transfer or terminate. Certain conditions apply in the event 
of a failure on the part of the employer or the union failing 
to nominate representatives. 

In addition, the parties may agree to have the matter 
settled by the Commission or by a more informal process 
in lieu of the Board of Reference, including a process under 
clause 46 of the award. 

Clause 37 does not apply in the case of dismissal of a job 
steward for misconduct or refusing duties, and would not 
apply to a health and safety representative in those 
circumstances. 

The union's claim was to have the clause amended to 
include a health and safety representative, as well as job 
stewards. 

A job steward's role is not defined in the award. Suffice 
it to say that, before the variation and now, such a person 
was recognised as the accredited representative of the union 
to which he/she belonged and was to be allowed all 
necessary time during working hours to submit to the 
employer matters affecting employees and reasonable time 
to attend to job matters affecting his/her union. He/she is or 
was, in fact, the shop steward. A job steward's termination 

or transfer was regulated by clause 37 of the award in the 
manner in which it is sought to be applied by variation to 
safety representatives. 

Before variation, of course, a health and safety represen- 
tative is subject to eight hours notice of termination which 
is the only notice required under clause 36 of the award. It 
would be altered in the case of transfer or termination of 
employment of a health and safety representative to provide 
broadly what we have outlined to be the contents of clause 
37. 

The OHSW Act came into being in 1984, but was 
substantially amended in 1987. Part IV deals with safety at 
the workplace, and it is clear that health and safety 
representatives have a substantial function to perform. 

A health and safety representative is defined in s.3 of the 
OHSW Act to mean "a health and safety representative 
elected under Part IV". 

Under Part IV, an employee who works at a workplace 
may give notice to the employer requiring the election of a 
health and safety representative for the workplace (see s.29 
of the OHSW Act). 

5.30 of the OHSW Act provides for elections of health 
and safety representatives, and, put broadly, consultation by 
and with the employer by delegates of employees. 

5.31 of the OHSW Act provides for the election of health 
and safety representatives by employees who work in a 
particular workplace for a particular time. Such persons hold 
office for a term of two years and cease to hold office by 
virtue of s.32(2) if:— 

"(a) his term of office expires and he is not re-elected; 
(b) he ceases to be an employee who works at the 

workplace for which he was elected; 
(c) he resigns his office by notice given to his 

employer; 
(d) he is disqualified under section 34." 

5.33 of the OHSW Act sets out the functions of a health 
and safety representative, which are quite substantial. Such 
a person is exempted from civil liability arising from his 
performance of or his failure to perform any function of a 
health and safety representative under the Act. 

5.34 of the OHSW Act refers to the circumstances in 
which a health and safety representative might be disquali- 
fied. 

5.35 of the OHSW Act provides a number of duties of 
employers in relation to health and safety representatives, 
and we will reproduce s.35(l) hereunder because it is of 
some importance:— 

"Where there is any health and safety representative 
for a workplace the employer shall— 
(a) subject to subsection (2), make available to each 

health and safety representative such information 
as the employer has, or could reasonably be 
expected to have, relating to— 

(i) hazards to persons that arise or may arise at 
the workplace; 

(ii) so far as it is relevant to the hazards 
mentioned in subparagraph (i), the plant and 
substances used at the workplace and the 
systems of work at the workplace; and 

(iii) the health and safety of employees who work 
at the workplace; 

(b) where an employee so requests, permit a health 
and safety representative to be present at any 
interview concerning occupational health, safety 
or welfare between the employer or his representa- 
tive and the employee; 

(c) consult with health and safety representatives on 
intended changes to the workplace or the plant or 
substances used at the workplace where those 
changes may reasonably be expected to affect the 
health, safety or welfare of employees at the 
workplace; 
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(d) permit a health and safety representative to take 
such time off work, with pay, for the purposes of 
performing his functions under this Act as is 
provided for by subsection (3); 

(e) in accordance with the regulations, permit a health 
and safety representative to take such time off 
work, with pay, for the purposes of his attendance 
at courses of training accredited under section 
14(l)(h) as is provided for by subsection (3); 

(f) where any accident or dangerous occurrence takes 
place in a part of the workplace where employees 
who are represented by a health and safety 
representative work, ensure that the health and 
safety representative is notified thereof forthwith; 
and 

(g) provide health and safety representatives with 
such facilities and assistance as are necessary or 
prescribed for the purposes of the performance by 
them of their functions under this Part.' 

Indeed, a health and safety representative may, pursuant 
to regulations made under the OHSW Act, be permitted to 
take time off work with pay to perform his functions under 
the OHSW Act and to attend courses of training accredited 
under s.14 of the OHSW Act. 

S.36 of the OHSW Act enables health and safety 
committees to be established at workplaces, and it shall 
consist of the health and safety representatives, if any, and 
the person or persons elected by the employees for the 
purposes of s.38 of the OHSW Act. 

8.40 of the OHSW Act sets out the functions of the health 
and safety committees, which is required to meet at intervals 
not exceeding three months. 

S.56 of the OHSW Act reads as follows;— 
"(1) An employer or prospective employer who in any 

way treats an employee or prospective employee 
less favourably than he otherwise would by reason 
only that the employee or prospective employee- 

(a) is or has been a health and safety representa- 
tive or a member of a health and safety 
committee; 

(b) performs or has performed any function as a 
health and safety representative or a member 
of a health and safety committee; 

(c) gives or has given assistance or information 
to an inspector, health and safety representa- 
tive or any member of a health and safety 
committee; 

(d) makes or has made a complaint in relation to 
health, safety or welfare to a person who is 
or was his employer or fellow employee or 
an inspector, a health and safety representa- 
tive or a member of a health and safety 
committee, 

commits an offence. 
(2) A trade union that in any way treats a person less 

favourably than it otherwise would by reason only 
of the manner in which he performs or has 
performed any function as a health and safety 
representative or a member of a health and safety 
committee commits an offence.' 

It is fair, then, to say that the health and safety 
representative has an important statutory role in the 
regulation of matters of health and safety in the workplace, 
because of the OHSW Act. 

Of course, an employee elected as a health and safety 
representative remains an employee covered by the award. 
Under the award, as we have said, as it stood before 
variation, one day's notice was applicable to terminate the 
contract. The respondents' claim was that this was an 
insufficient period of time for the effect of the termination, 
or of a transfer upon the role of a health and safety 
representative to be evaluated and catered for. 

No oral evidence was adduced on behalf of the 
respondents at first instance (the appellants). Some docu- 

ments were tendered on behalf of the MBA. The case for 
the respondents consisted of evidence from the bar table. 

The applicant organisation, at first instance, called three 
witnesses, and we will summarise their evidence hereunder. 

Mr Keith Beresford was an employee bricklayer. He was 
a bricklayer and safety officer on the multi-storey Central 
Park building site in the city area. He had been on that site 
for two and a half years where there are about 250 men on 
site. He had been employed in the industry for about 25 
years. 

The environment at work on a site changes, he said, every 
single minute of the day, and the actual workers change, too, 
from day to day. 

Procedures are promulgated through the safety committee 
which exists on that site. On some sites it is clear that there 
are not safety committees. 

He was a full time workers safety representative on the 
site at the time he gave his evidence. His evidence was that 
the pursuit of a safe working environment conflicts all of the 
time with the employer's requirements in terms of produc- 
tion. When he involved himself in a safety issue he would 
have an argument generally with the employer. 

He had been to a Trades and Labor Council safety 
officers' course. In fact, it turned out that all three witnesses 
had been to such courses. 

He agreed that he could be terminated on eight hours 
notice or pay in lieu under the award, and that is in fact the 
case. In fact it is clear, too, that he could resign. 

To be a safety officer one has to have "peace of mind of 
your work continuation". 

There were other health and safety representatives on site 
who look after their own areas, but who were part of the 
safety committee. There are five of them. There was one 
other person whose full time work was that of a health and 
safety representative, apart from Mr Beresford. 

His evidence was that if he was given notice as a health 
and safety representative, that would have a dramatic impact 
on safety on the site, both in terms of the levels of safety 
and the loss of his knowledge as a health and safety 
representative. He said that he knew all of the procedures. 
Not everyone knows them. The maintenance of high levels 
of safety would be reduced, even though the safety 
committee was functioning well and there was at least one 
other full time health and safety representative on site, if he 
were to have his services terminated. He did agree, however, 
that he was not indispensable, and that there are plenty of 
alternatives. 

He asserted again in cross-examination that there are 
managerial pressures on health and safety representatives. 
He said also that it takes two to cover such a big building. 

Mr Kim Gordon Young gave evidence, too. His evidence 
was that he was employed as the occupational health and 
safety co-ordinator for The Australian Builders' Labourers' 
Federated Union of Workers, Western Australian Branch. 
He had been employed for 24 years in the construction 
industry. 

He told the Commission at first instance that there was 
conflict on building sites between the pursuit of safety as an 
aim and production on the other hand. 

His job, at the time he gave evidence, was to co-ordinate 
the training of health and safety representatives. The 
majority of these are, on his evidence, full time workers 
carrying out a dual role. 

A problem arises in the industry with just eight hours 
notice being able to be given to health and safety 
representatives, he said. In most cases, there is not another 
representative on site. In addition, (apparently on larger 
sites), there is only one representative for each group on site. 
When a representative is terminated, a void is left on the site. 
Once a person is appointed he must go through an accredited 
training course. 

The witness said that he had been a job steward as well 
from time to time, and that job steward dismissals were 
usually sorted out by consultation between the union and 
employers. The consultation process is, he said, the major 



thing. If this mechanism did not exist, (ie) the mechanism 
under clause 37 of the award for job stewards, then it was 
the evidence of Mr Young that employers would be more 
keen to terminate job stewards. 

There were Trades and Labor Council submissions to the 
Laing Enquiry which were also referred to. 

It is clear, on the evidence, and on a perusal of the Act, 
that the role of the health and safety representative and the 
committee are different. Certainly, Mr Young was part of 
a health and safety committee, but the committees formulate 
the procedures and the representatives act in accordance 
with s.33 of the OHSW Act. 

On some sites, he said, there is no safety representative 
for a week or a month, etc. It is therefore conceivable that 
a new representative, however, could be up and running in 
a few days. 

There were no submissions about the questions of notice 
or its inadequacy made to the Laing Enquiry. 

Difficulties, however, can arise, he conceded, where there 
is eight hours notice of resignation. There are numerous sites 
where there are no safety officers at all. However, that, in 
our opinion, is not an argument which is relevant to the 
question of what notice ought to be given to safety officers. 

Mr Darryl John Tancred, a licensed rigger and dogman, 
also gave evidence. He had had seven years in the building 
and construction industry. He had been elected health and 
safety representative on about five sites. On most occasions, 
he was a worker as well as a safety representative; that is 
he was not a full time safety representative like Mr 
Beresford. 

His perception, as he expressed it, was that employers do 
not place occupational health and safety high on the list. He 
said that the health and safety representatives find them- 
selves in constant conflict with their employers, and that 
employers do not like their role (see pages 165-166 (AB1)). 

Policies and procedures have to be developed on each site 
which is different. He had done Trades and Labor courses 
and was doing a Bentley TAPE Diploma course in health 
and safety at work. 

A representative's position or enthusiasm do reflect on his 
employment opportunities, he said. 

The proposed variation to the award would go a long way, 
in his opinion, to ensuring some sort of stability on site 
because he will then not be placed in a position as safety 
officer where he is likely to be terminated at a moments 
notice. Generally, in the past, on his evidence, he was not 
consulted before he was dismissed. He said that there was 
a reluctance by employers to use the safety mechanisms in 
the Act, and, indeed, employers in his experience did not 
like the role of the health and safety representatives. 

Of the five sites he had been on, only one had a safety 
committee. He did not request a committee on those sites, 
because the majority of the time there were small 
workforces on the site. 

He emphasised the mechanism of consultation before 
termination. He agreed that safety procedures were not 
going to be radically different from site to site. Once or twice 
he said that he had felt that he was prejudiced in his 
employment because he was a heath and safety representa- 
tive. 

It is fair to say, on a careful perusal of the evidence of 
those three gentlemen, that they were not shaken in the 
views that they expressed. It is also necessary to observe that 
no viva voce evidence was called to contradict them. There 
is therefore some force to be applied or some strength in 
their evidence. 

Mr Richardson, on behalf of the MBA, made assertions 
from the bar table at first instance. He tendered documents 
to establish the bona fides of the MBA's position in respect 
of its commitment to safety training in the building industry. 

He submitted that fear could not be removed from a 
person's mind by amending an award clause. The amend- 
ment sought, in his submission, was a clause which, if 
inserted, would be inconsistent with the philosophy of the 
OHSW Act. 

The claim, in his submission, sought to impose a standard 
on the building industry in a matter which was properly dealt 
with under the OHSW Act. Indeed, s.34 of the OHSW Act 
related to the area which this provision sought to have the 
Commission enter. 

There was confusion as to whether any submission was 
made to Laing C by the Trades and Labor Council in relation 
to these matters. That was his submission. 

If the question were linked or related in some form or 
fashion to reduced periods of notice, it would have been 
raised by Laing C in his report, so the submission went. 

As to the Central Park site, there were two full time health 
and safety representatives on site and five working health 
and safety representatives, and that was certainly sufficient, 
so his submission went. 

He asserted, too, that termination of the services or 
re-location of an employee who was a health and safety 
representative would not impact upon or reduce the level of 
safety on the site. His assertion was that the claim has no 
merit on a construction site where there is a multiplicity of 
health and safety representatives. 

Further, he submitted that the proposed clause provides 
two days notice and a Board of Reference within 10 days. 
There was no restriction upon what a Board of Reference 
might consider, and therefore such a Board could come into 
conflict with safety legislation in respect to the question of 
discrimination. The Board of Reference would not address 
the question of continuity. The OHSW Act is quite specific 
and deals with health and safety in the workplace. The 
position of health and safety representatives is clearly a 
position created by the statute and not a union position. 
Within the building industry, at times, safety has been used 
as an industrial weapon which resulted in the formation of 
the Collier Committee to look into the particular matter. He 
referred in this context to the mistrust within the building 
industry between employers and employees regarding the 
misuse and abuse of safety. 

It was submitted that Laing C found at page 200 of his 
report that s.56 of the OHSW Act provides inadequate 
coverage in relation to termination. 

However, the employers fear the safety officer's position 
will be seen as a union position and not so much as a creature 
of a particular piece of legislation. 

Next, he asserted that there was no such provision in the 
National Building Construction Industry Award. However, 
this is a State created position. 

Discrimination was not raised as a direct issue, on his 
submission, and in the event there is ready protection 
available under s.29 and s.44 of the Act. 

Further, there will, in any event, be conflict between this 
Act and the OHSW Act on jurisdictional issues. To 
introduce the clause would be dangerous and cause mistrust 
in the building industry. 

It should be added that those grounds of appeal which 
relate to conflict between the Act and the OHSW Act were 
not relied upon by Mr Dwyer or Mr Richardson upon appeal, 
and the assertions from the bar table at first instance by Mr 
Richardson are not, therefore, relevant. 

Mr Gifford, for the AFCC, made a number of assertions 
and submissions, as did Mr Dwyer for the Chamber of 
Commerce and Industry of Western Australia. Those 
assertions and submissions really echoed what Mr Ri- 
chardson had put. 

Findings of the Commission at First Instance. 
The Commission was taken to a report by Laing C of the 

Federal Commission called "Report of the Enquiry Into the 
Operations of the Occupational Health, Safety and Welfare 
Act 1984" (hereinafter referred to as "the Laing Report") 
which related to matters of occupational health, safety and 
welfare. He formed the opinion that s.56 of the OHSW Act 
provided inadequate protection from termination for the 
carrying out of duties by a health and safety representative. 

In the end, the Commission at first instance noted that the 
Laing Report proposed amendments to the OHSW Act. 
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The Commission found as follows:— 
(1) The ability of the union to bring an application to 

vary an award directed to an employee who is a 
health and safety representative would appear not 
to conflict with the current provisions of the 
OHSW Act, because s.34 covers the situation 
where the health and safety representative remains 
an employee, not where there is a termination of 
employment. 

(2) Next, the Commission found that s.56 of the 
OHSW Act would not appear to cover a situation 
where an employer terminates or transfers such a 
representative, either in the ordinary course of 
events, or for reasons other than those covered by 
s.56. 

(3) The provisions of s.31 or s.32 of the Act, the 
Commission found, do not deal with the issue 
raised by the applicant in this application. 

(4) In addition, the Commission found that the Act 
does not deal with the conditions of employment 
of a health and safety representative, and if 
therefore the termination or transfer of an em- 
ployee who is a health and safety representative 
was for reasons other than those which would 
cause s.34 of the OHSW Act to operate, then it 
was appropriate for the award to contain provi- 
sions concerning that termination or transfer. 
Alternatively, it was not the case that such 
provisions ought only be created by or only 
applied by way of the OHSW Act. 

(5) The concern of the respondents, the Commission 
indicated, stemmed from mistrust between the 
parties and the concern that the applicant union 
would use health and safety issues for industrial 
purposes. 

(6) In relation to the similar clause assisting and 
protecting job stewards in matters of termination, 
there was no evidence, the Commission found, 
that that clause had not worked satisfactorily. 

(7) The Commission found, too, that occasionally 
continuity of coverage regarding health and safety 
on a site is disrupted in any event, for example 
prior to the nomination of a health and safety 
representative, or whilst that person is away at a 
training course. However, the union sought to 
make the point that continuity of the expertise of 
the health and safety representative was impor- 
tant. 

(8) In the end, the Commission found that the 
applicant had discharged the onus upon it, the 
evidence demonstrating that an additional proce- 
dure was warranted in the event that a health and 
safety representative was to be terminated or 
transferred. That was not to say so much that a 
health and safety representative was to be equated 
to and treated in the same manner as a job steward. 

The evidence and submissions before the Commission at 
first instance as to the operation of the job stewards clause, 
however, was important because the additional procedure, 
on the evidence, was said to be warranted in the event of 
termination of a health and safety representative. 

If it operated to provide a consultative mechanism prior 
to the termination or transfer coming into effect, the 
Commission said that it provided a proper means of 
determining the issue. If, however, it operated only to award 
an additional payment, then the matter really required 
review, so the Commission observed. 

Conclusions. 
This was clearly a discretionary decision and is to be dealt 

with in accordance with the principles laid down in House 
v. The King 55 CLR 499 and RRIA v. AWU 67 WAIG 320. 

It is for the appellants to establish that the Commission 
at first instance erred in the terms of the principles set out 
in those decisions and is not a matter of the Full Bench 
merely substituting its decision for that of the Commission 
at first instance. Indeed, the Full Bench may not. The Full 

Bench is required to decide matters in the manner set out 
in Belo Fisheries v. Froggett 63 WAIG 2394 per Brinsden 
J at page 2394. 

The onus lay upon the applicant, on the balance of 
probabilities, to establish those facts upon which it sought 
to establish that the Commission should vary the award. 

The application was one made pursuant to s.40 of the Act. 
The task which the Commission had to discharge was to 
reach a discretionary decision (see Slow Learning Chil- 
dren's Group of WA (Inc) v. FMWU 67 WAIG 2224 (I AC)). 

The Commission was bound to deal with the matter in 
accordance with s.26 of the Act, and within the parameters 
of the Act. 

In addition, since some evidence was given on oath or 
affirmation and other evidence was the subject of assertions 
from the bar table, the Commission was bound to deal with 
the evidence in accordance with WA Dental Technicians 
and Employees' Union (Perth) v. Devenish Dental Labora- 
tory and Others (1980) AILR 361 (FB) and R v. Common- 
wealth Conciliation and Arbitration Commission and Oth- 
ers; ex parte Melbourne and Metropolitan Tramways Board 
113 CLR 228 at 243 (HC) per Barwick CJ where he said:— 

"The Commissioner was not disentitled to act upon 
the assertions of the Union advocate, merely because 
they were not made on oath, or because he might not 
have been competent as a witness according to the 
ordinary rules of evidence to make them. No doubt, if 
the correctness of his assertions were challenged, it 
would at the least be imprudent on the part of the 
Commissioner not to have further examined the matter, 
so as to satisfy himself of the actual facts, if need be, 
by evidence formally given. But there was nothing in 
the instant case which, it seems to me, the Commis- 
sioner might not properly regard in the circumstances 
as sufficiently "evidenced" by the statements of the 
Union advocate". 

As we have already indicated, no evidence on oath was 
adduced for the appellants. 

There were a number of submissions put in this matter. 
They raised a number of questions. 

The fundamental submission was that the onus lay upon 
the respondent, as applicant at first instance, to establish 
those facts upon which the Commission might exercise its 
discretion in its favour to vary the award. That, the 
appellants submitted, was not an onus which had been 
discharged. 

However, it is important to look at what evidence was 
before the Commission. There was uncontroverted evidence 
by three persons who had been health and safety representa- 
tives on various sites, including small and large sites, and 
all of whom said that their position and the carrying out of 
that position put them in conflict with employers and made 
the positions insecure. 

The evidence, too, was that their employment was 
affected, that people were not willing to come forward and 
take the position, (ie) "put their hands up", and, to 
paraphrase Mr Beresford, one needed security of tenure. All 
of them were required to undergo training for their positions 
as safety officers. On some sites there was no health and 
safety committee, only a safety officer, according to Mr 
Tancred's evidence. 

It is quite obvious, too, that some disruption will occur 
if a safety officer is removed from a site on short notice. In 
the case of Mr Beresford, for example, it is a fair inference 
that if he, as an officer on site for two and a half years, were 
removed this would cause some disruption by his removal, 
particularly at very short notice, such as eight hours as is 
required under the award. Certainly, there are five other 
working representatives there and one full time representa- 
tive. However, there would still be the loss from a big site 
of a person with two and a half years knowledge and 
experience of the site and its hazards, effectable overnight 
and who may well be involved in dealing with on-going 
matters, the knowledge of which has to be handed to 
somebody else at the time of his employment's termination 
or his transfer. 
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The fact that a health and safety representative may resign 
on eight hours notice does not reduce the effect of a 
termination or transfer. Indeed, Mr Young's evidence, not 
shaken, was that in most cases if a safety representative were 
transferred or his services terminated, there was not another 
representative on site. 

Something was sought to be made of mistrust by 
employers based on safety issues being used as industrial 
issues. However, it is difficult to see that that is a material 
consideration. Firstly, it was not put as a question to any of 
the respondents' witnesses. Secondly, it was not the subject 
of sworn evidence. Thirdly, it ignores the fact that genuine 
safety issues are industrial matters, in any event, and are the 
concerns of safety representatives in the proper discharge of 
their functions as such. Fourthly, misuse of power by 
representatives is remediable under the OHSW Act. 

Some reference was made to the Commission's view of 
the Laing Report and the fears of the health and safety 
representatives. 

We hope that we have already made it clear that there was 
sufficient unchallenged viva voce evidence before the 
Commission at first instance for it to find without any 
consideration of the Laing Report that there was, it would 
seem, as a constant fact, (revealed in the evidence), a 
conflict between management and health and safety repre- 
sentatives over safety issues in the long experience of two 

1 of the persons who gave evidence, and in the experience of 
j one person who had been engaged in the industry for seven 
years, namely Mr Tancred. Their evidence was, as we have 
said, that they were effected in their positions by the views 
taken of their role by employers, that persons were unwilling 
to take on the positions because of this, and that they would 
feel much safer with some security. In our opinion, it was 
a fair inference, from their evidence, that persons in their 
position were in need of protection in the same way as a job 
or shop steward required that protection in relation to 
dismissal or transfer. 

It was also a fair inference that it was at least undesirable 
that safety representatives should be terminable on eight 
hours notice, if such termination or transfer were in dispute 
and no ready trained or briefed substitute was available. 

It was open to find that there was always some scope for 
disruption, too, when there was a termination upon eight 
hours notice. For example, in our opinion, there would be 
substantial disruption if a termination or transfer occurred 
whilst a representative with the sole knowledge of a site 
and/or a problem on that site were transferred or terminated 
in the middle of a dispute over a genuine serious safety 
problem on that site, or during an attempt to resolve such 
a problem. Indeed, to do so would be potentially deleterious 
to industrial relations on a site. 

That potential problem is now exacerbated by the fact that 
a person who occupies the position of health and safety 
representative occupies it because he/she is an employee 
who is elected by his/her fellow employees. The ability to 
terminate that person's employment or transfer that person 
at short notice therefore should not be permitted to unduly 
interfere with the person's position as a person elected to 
represent his/her fellow employees by rights conferred by 
the OHSW Act. The electors also have an interest in the 
matter which should not be ignored. 

Further, there is another important consideration which 
applies. The termination or transfer procedures which apply 
under the variation apply only in the case of a dispute. 
Where it is not a genuine dispute then that will not be 
determined by a Board of Reference. In any event, there is 
scope in the meantime, pending the Board of Reference 
deciding the matter, for the matter to be dealt with by more 
informal consultation. If that is not successful, it can be 
resolved at the Board of Reference hearing. 

There is a further protection because if there were a series 
of artificial disputes so recorded as such by a Board of 
Reference, this would provide material for an application to 
vary the award by deleting the provisions. However, a 
presumption without substantial evidence that the clause 
will be misused is not a factor to which any real weight 
ought to be given. 

What we are saying is that the new procedure does not 
affect termination on eight hours notice otherwise than 
where there is a dispute concerning the termination or 
transfer. The provision, therefore, is limited in effect. 

Next, it is fair to say that job steward's duties put them 
in a position, according to clause 37, where they represent 
their members. They do so in relation to matters involving 
the employer. With that responsibility goes some protection 
and the existence of that clause is not objected to, or at least 
not sought to be deleted. Indeed, there is some suggestion 
that the original clause 37 was inserted originally by 
consent. 

In the case of health and safety officers, their evidence 
quite clearly reveals that they cany on their duties under 
some pressure and that employers, in the experience of these 
witnesses, do not accept their role. They also carry out a 
statutory function on behalf of other employees who elect 
them, as well as having a broader role under the OHSW Act. 

There were submissions concerning matters of fear and 
some attempt was made in Mr Dwyer's submissions to say 
that discrimination did not arise directly in this matter. In 
our opinion, it plainly did. That was the evidence. 

In addition, there was sworn evidence by the three 
witnesses of apprehension because of some perceived 
vulnerability of position. 

Next, it is quite clear that the role of safety officer as a 
representative of employees in matters of safety when he/she 
is an employee, too, requires a degree of fearlessness and 
the ability to carry out his/her duties without any fear of 
dismissal or sanctions for so doing. 

The experience of the three witnesses described in 
evidence, and not shaken, leads to that conclusion, on the 
balance of probabilities. Whether Laing C received direct 
submissions to that effect, or what his conclusions were, do 
not affect that conclusion. 

Some weight was sought to be attached, at first instance, 
and before the Full Bench, to the existence of provisions in 
the OHSW Act which were said to afford adequate 
protection, without such protection having to be afforded by 
variation of the award. 

These submissions were made even though grounds 1, 
and 7(b), in particular, were abandoned by the appellants. 

S.34 of the OHSW Act was relied upon. However, that 
section provides some brake upon safety representatives 
who might abuse their positions (see s.34(l) of the OHSW 
Act which reads as follows:— 

"A party mentioned in subsection (2) may refer to 
the Industrial Relations Commission the question of 
whether a health and safety representative should be 
disqualified on the grounds that— 
(a) he has done anything under this Act with the 

intention only of causing harm to his employer or 
a commercial or business undertaking of his 
employer; 

(b) he has used or disclosed any information acquired 
from his employer in his capacity as a health and 
safety representative for a purpose that is not 
connected with the performance of his functions 
under this Act with the intention of causing harm 
to his employer or a commercial or business 
undertaking of his employer; or 

(c) he has failed adequately to perform his functions 
under this Act, 

or on any number of those grounds.") 
It enables an employer, a trade union member at the 

workplace concerned, or the Commissioner, to refer to the 
Commission the question of whether a health and safety 
representative should be disqualified from that position. 

The converse of that, one infers from the submission, is 
that such a representative cannot be disqualified from his 
position, except by that mechanism, and thus by no-one 
other than the Commission. 

However, the provision applies to the person's position 
as representative. It says nothing in relation to the contract 
of service and the right to terminate under the contract of 
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service, insofar as that is regulated by the award, or under 
the contract itself, at all. 

Mr Dwyer and Mr Richardson sought to place some 
reliance, too, upon s.56 of the OHSW Act. That provides, 
in broad terms, that an employer or prospective employer 
who in any way treats an employee or prospective employee 
less favourably than he otherwise would, because that 
person is or has been a health and safety representative or 
a member of a health and safety committee, etc, or has given 
assistance or information to an inspector, health and safety 
representative or any member of a health and safety 
committee, or makes or has made a complaint, commits an 
offence. That is, of course, some protection. 

However, it is quite clear, on a reading of all of the plain 
words of those provisions, particularly that of Part IV of the 
OHSW Act in the context of the whole of the OHSW Act, 
that those provisions, whilst they afford protection (for 
example s.56 of the OHSW Act), do not afford protection 
in relation to what can occur by virtue of the contract of 
service. 

There is no mechanism which has a preventative content 
to it, either, as the proposed variation has. 

It was submitted that s.29 and s.44 of the Act afford that 
protection. However, informal consultation is provided for 
in disputes under the award already and the Board of 
Reference provision provides a ready formalised mechanism 
to support the greater likelihood of conciliation at the 
workplace before the same comes to the Commission. In the 
context of the evidence before the Commission, it was 
clearly a matter of sound exercise of discretion, on the 
evidence, to vary the award for those reasons, particularly 
because no real detriment to employers was demonstrated 
by any cogent evidence, or at all. 

The clause is narrow in its application, operating only 
upon disputes, and not affecting "misconduct dismissals". 

Next, we come to the question of consistency with the 
National Award. The submissions in that regard were 
somewhat sparse. However, as we understood them, they 
were these. There is no such provision in the National 
Award, and to maintain consistency there should not be one 
in the State award. Nothing was said by any advocate at first 
instance as to why there was no such provision in the 
National Award. Nothing was said as to whether there was 
Commonwealth legislation which exists with any similarity 
to the OHSW Act. It may well be that no parallel in position 
exists federally. In any event, the consideration would seem 
to be one which would not carry a great deal of weight. 
Every reason was demonstrated why such a provision ought 
to be inserted in this award, having regard to the nature of 
the position of a health and safety representative, and his/her 
responsibilities under the Act, and the existing provision 
relating to a similar "official", namely the job steward. 

We now turn to the grounds of appeal. 
Ground 2 is not made out. There does not exist, insofar 

as we can discern, a finding that it is not appropriate that 
the award contain provisions concerning certain types of 
termination or transfers. 

The variation (as it was ordered) gives a limited right to 
require a Board of Reference to be constituted and sit in the 
case of a dispute over the termination of services or transfer 
of a health and safety representative. The purported 
dismissee remains in his/her job until then. The clause does 
not affect dismissals for "misconduct". It does not prevent 
existing informal procedures under clause 46 being invoked 
or other informal discussions taking place. It ensures that 
there is an opportunity for those to occur, but provides a 
justified safeguard if they do not and justified protection for 
persons in the position of health and safety officer. 

As to ground 3, it will be clear from our earlier comments 
that that ground has not been made out. 

As to ground 4, the finding that a Board of Reference was 
required is quite consistent with the finding that an 
additional procedure was warranted. Indeed, it already 
existed in respect of persons occupying the positions of 
some similarity. 

As to ground 5, there is no expressed doubt as to the 
efficacy of the mechanisms in the job stewards clause (see 
page 33 (AB1) and (AB2)). There was, in fact, no cogent 
evidence, in any event, to the contrary. There was evidence 
of its useful functioning given by Mr Young. 

As to ground 6, the Laing Report contained a comment 
that "health and safety representatives have neither the 
authority or security to discharge their duties confidently 
under the existing section 56" (see similar remarks on page 
68 (the last paragraph) and page 69, as well as page 200). 

Although the Commission was entitled to consider the 
contents of the report, its duty was to consider all of the 
material before it, which it did, including the report. It was 
then required to exercise its own discretion, having regard 
to all relevant considerations, and as directed by s.26 of the 
Act. 

The totality of the evidence before it justified the 
Commission in reaching the conclusion which it did. 
Ground 6 is therefore not made out. 

There was no or no sufficient evidence or reason to find 
as ground 7(a), and ground 7(c) (in appeal No 1053 of 1992), 
alleged the Commission should have found. We have said 
that there was no cogent evidence to justify a finding that 
the current job steward provision was not operating 
effectively. 

Further, there are no adequate legislative processes in the 
context of this matter and its peculiar facts to afford 
protection for employees elected as health and safety 
representatives of the type which the variation affords. 

There was therefore no error in the exercise of the 
discretion demonstrated by the appellants to us, there was 
no error of fact or law on the grounds alleged, or at all, or 
at least no error of fact or law which would justify any 
intervention by this Bench. 

For those reasons, the appeals will be dismissed. 

Order accordingly. 
Appearances: Mr K. J. Dwyer on behalf of Pilkington 

Glass Products and Others. 
Mr K. F. Richardson on behalf of the Master Builders' 

Association of Western Australia, (Union of Employers) and 
the Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers. 

Mr M. J. Keogh on behalf of the Building Trades 
Association of Unions of Western Australia, (Association of 
Workers). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pilkington Glass Products and Others 

and 
Building Trades Association of Unions of Western Austra- 

lia, (Association of Workers) and Others 
No. 1053 of 1992 

Master Builders' Association of Western Australia, (Union 
of Employers) and Australian Federation of Construction 

Contractors 
and 

Building Trades Association of Unions of Western Austra- 
lia, (Association of Workers). 

No. 1054 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER J. F. GREGOR. 
25 March 1993. 

Order. 
THESE matters having come on for hearing before the Full 
Bench on the 2nd day of November 1992 and having heard 
Mr K J Dwyer on behalf of Pilkington Glass Products and 



Others, Mr K F Richardson on behalf of the Master Builders' 
Association of Western Australia, (Union of Employers) and 
the Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers, 
and Mr M J Keogh on behalf of the Building Trades 
Association of Unions of Western Australia, (Association of 
Workers), and the Full Bench having reserved its decision 
on these matters, and reasons for decision being delivered 
on the 25th day of March 1993 wherein it was found that 
the appeals should be dismissed, it is this day, the 25th day 
of March 1993, ordered that appeals No 1053 of 1992 and 
1054 of 1992 be and are hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pilkington Glass Products and Others 

and 
Building Trades Association of Unions of Western Austra- 

lia, (Association of Workers) and Others 
No. 1053 of 1992 

Master Builders' Association of Western Australia, (Union 
of Employers) and Australian Federation of Construction 

Contractors 
and 

Building Trades Association of Unions of Western Austra- 
lia, (Association of Workers). 

No. 1054 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER J. F. GREGOR. 
25 March 1993. 

Order. 
THESE matters having come on for hearing before the Full 
Bench on the 2nd day of November 1992 and having heard 
Mr K J Dwyer on behalf of Pilkington Glass Products and 
Others, Mr K F Richardson on behalf of the Master Builders' 
Association of Western Australia, (Union of Employers) and 
the Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers, 
and Mr M J Keogh on behalf of the Building Trades 
Association of Unions of Western Australia, (Association of 
Workers), and Mr K J Dwyer having sought leave to amend 
the grounds of appeal in appeal No 1053 of 1992, and Mr 
K F Richardson having sought leave to amend the grounds 
of appeal in appeal No 1054 of 1992, and there being no 
objection by or on behalf of the Building Trades Association 
of Unions of Western Australia, (Association of Workers), 
and whereas the Full Bench found it necessary to make such 
orders as were necessary for the expeditious and just hearing 
and determination of these matters, it is this day, the 25th 
day of March 1993, ordered:— 

(1) That leave be and is hereby granted to the 
appellants in appeal No 1053 of 1992 to delete 
grounds 1, 7(b) and 8. 

(2) That leave be and is hereby granted to the 
appellants in appeal No 1054 of 1992 to delete 
grounds 1, 7(b) and 8. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
"C" 
and 

Quality Pacific Management Pty Ltd. 
No. 1015 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

31 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision 
of the Commission at first instance, constituted by a single 
Commissioner, upon an application by the appellant 
alleging unfair dismissal and making claims for reinstate- 
ment pursuant to s.29(b)(i) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The Commission at first instance dismissed the applica- 
tion, and this appeal is against that decision and is properly 
brought under s.49 of the Act. 

The grounds of appeal herein are as follows (see pages 
2-7 of the appeal book (hereinafter referred to as "AB")):— 

" 1. The learned Commissioner erred in law in finding 
that the appellant (applicant) collected the sum of 
$36.50 from behind the Finian's (sic) bar between 
midnight on 24th April 1992 and 12.50 am on 25th 
April 1992 during the time when the staff of the 
Finian's (sic) bar remained to clean and tidy up 
the Finian's (sic) bar, such finding being against 
the evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) 
collected the sum of $36.50 from behind the 
Finian's (sic) bar after she had finished cleaning 
and tidying up the Finian's (sic) bar at or about 
12.50 am on 25th April 1992. 

2. The learned Commissioner erred in law in finding 
that none of the three witnesses called by the 
appellant (applicant) would have retained the sum 
of $36.50, if unclaimed, at the end of the shift, 
such finding being against the evidence or against 
the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that two of the three witnesses 
called by the appellant (applicant) would have 
retained the sum of $36.50 if unclaimed, at the end 
of the shift at about 12.50 am and would have 
considered it to be a tip. 

3. The learned Commissioner erred in law in finding 
that none of the three witnesses called by the 
appellant (applicant) would have retained the sum 
of $36.50 if unclaimed, at the end of the shift 
without deliberately mentioning it to manage- 
ment, such finding being against the evidence or 
against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that none of the three wimesses 
called by the appellant (applicant) would have 
deliberately mentioned the sum of $36.50 to 
management, if unclaimed, at the end of the shift. 

4. The learned Commissioner erred in law in finding 
that the retention of the sum of $36.50 by the 
appellant (applicant) at the end of the shift was an 
unusual practice, such finding being against the 
evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the retention of the sum of 
$36.50 at the end of the shift by the appellant 
(applicant) was not unusual and was in conformity 
with the usual custom and practice of bar 
attendants, particularly bar attendants in the 
Finians (sic) Bar and was an acceptable practice. 
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5. The learned Commissioner erred in finding that 
the Assistant Bar Manager received a telephone 
call at 12.50 am on 25th April 1992 from the 
person enquiring about money which had been left 
on the bar, such finding being against the evidence 
or the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that it was more probable than not 
that no such person telephoned the Assistant Bar 
Manager at 12.50 am on 25th April 1992 or at all 
to claim the sum of $36.50 or any sum of money. 

6. The learned Commissioner erred in law in finding 
that the Assistant Bar Manager asked the appellant 
(applicant) and others any question concerning the 
sum of $36.50 or any sum of money left on the 
bar in the course of that night at or about 12.50 
am on 25 th April 1992, such finding being against 
the evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the Assistant Bar Manager 
did not ask the appellant (applicant) and others 
any question concerning the sum of $36.50 or any 
sum of money at our (sic) about 12.50 am on 25th 
April 1992 or at all. 

7. The learned Commissioner erred in law in finding 
that the appellant (applicant) heard either by the 
Assistant Bar Manager ask a question concerning 
moneys left on the Finian's (sic) bar in the course 
of that night at or about 12.50 am on 25th April 
1992 or at all, such finding being against the 
evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) did 
not hear any question asked by the Assistant Bar 
Manager at 12.50 am on 25th April 1992 or at all 
concerning a claim for moneys left on the Finian's 
(sic) bar. 

B. The learned Commissioner erred in law in finding 
that the appellant (applicant) was aware at about 
12.50 am on 25th April 1992 or at all on 25th April 
1992 that a customer had made a claim to the 
$36.50 retained by her, such finding being against 
the evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) was 
not aware at about 12.50 am on 25th April 1992 
or at all on 25th April 1992 that a customer had 
made a claim to the $36.50 retained by her. 

9. The learned Commissioner erred in law in finding 
that the appellant (applicant) was heard by 
management prior to the implementation of 
management's decision to dismiss her, such 
finding being against the evidence or against the 
weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) was 
not given any or any reasonable opportunity to be 
heard as to the circumstances surrounding her 
retention of the sum of $36.50 prior to the 
implementation of management's decision to 
dismiss her. 

10. The learned Commissioner erred in law in finding 
that the appellant (applicant) did not immediately 
remonstrate with management that the dismissal 
was unfair, such finding being against the evi- 
dence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) did 
immediately and continuously remonstrate that 
her dismissal was unfair. 

11. Further and alternatively the learned Commis- 
sioner erred in law holding that the appellant 
(applicant) had not discharged the legal onus and 
should have held that she did discharge the legal 
onus. 

12. Further and alternatively the learned Commis- 
sioner erred in law in holding that the respondent 
had not unfairly dismissed the appellant (appli- 
cant) from employment with the respondent. 

The learned Commissioner should have found 
that the respondent did unfairly dismiss the 
appellant (applicant) and should have ordered that 
she be re-instated in the position of bar attendant 
in the employ of the respondent without loss or 
detriment to her. 

The appellant (applicant) seeks an order that the 
appeal be upheld." 

Grounds 5 and 6 were not pursued upon the hearing of 
this appeal. 

Background. 
The appellant was employed by the respondent at its hotel 

"the Langley Plaza" as a Bar Attendant, a position in which 
she had been employed for two years; in fact she was so 
employed from 10 April 1990 to 27 April 1992 when she 
was dismissed. She was employed in the Fenians Bar at the 
Langley. 

She had a history of employment in the hotel industry, 
having been previously employed in Sydney and in the 
United Kingdom in bar work. 

On the night of 24 April 1992 the bar was a noisy crowded 
bar. 

The events which led to her dismissal were that on 24 
April 1992, a Friday, she commenced work at 3.00 pm and 
was due to complete her shift at 1.00 am, being the following 
Saturday morning. She worked with three other persons, 
including Ms Georgia Ellen Power, Mr Simon Horobin, and 
a person called "Erin". The former two were called to give 
evidence, as were Ms Diane Parker, the Assistant Food and 
Beverage Manager, Mr James Nugent, the Assistant Bar 
Manager, and Mr Robert George Wiseman, the General 
Manager of the hotel. 

At about 8.15 pm, the appellant served a customer who 
tendered a $50.00 note for three pints of Guiness. She left 
the change of $36.50 on the bar and continued to serve 
customers. A little later, she was asked who owned the 
money by another customer. She recalled the transaction and 
noted that the person whom she had served was no longer, 
on her evidence, present. She collected the money and put 
it behind the bar near the cash register telling two and 
possibly three of her fellow workers of the incident and 
where the money was in case it was subsequently asked for. 
She put it there because she described it as being larger than 
a tip. It is quite clear that it had not been designated as a tip 
by any person. 

At 12.00 midnight the bar closed and the staff remained 
to clean and tidy up. During this time the appellant collected 
the money, treated it as a tip and appropriated it to herself. 
At the time she remarked to at least one of the staff, in 
particular, Mr Simon Horobin with whom she was working, 
that she had done well that night because somebody had not 
collected his change and it was a good tip. She gave 
evidence that it was the custom in Sydney that money left 
on the bar became a tip and was put in the jar, which, on 
the evidence, each person kept at the back of the bar for tips. 
However, if it was a little more than the normal tip, then she 
would leave it until the end of the evening for the customer 
to pick up if he or she came back. She also said that if the 
customer did not come back it was hers. 

At about 12.50 am the staff, about 10 of them, were 
having a drink in the hotel when a telephone call was 
received by the Assistant Bar Manager. That telephone call 
was from the person enquiring about the $36.50 change 
which he had left behind. He was a Mr Stephen Martin. The 
Assistant Bar Manager. Mr James Nugent, shouted a 
question to everyone present concerning this, but received 
no positive reply, and handed the telephone to the Assistant 
Food and Beverage Manager, Ms Diane Parker, so that she 
could take further details from the caller. Again, Mr Nugent 
asked if anyone knew anything of the change, but, on his 
evidence, there was no positive response. He referred to the 
amount of $36.50. There was some question as to whether 
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some persons, including "C", had heard him. Her evidence 
was, in fact, that she had not. 

Her evidence was, too, that the largest tip she had ever 
received was $50.00, although she had received other large 
tips of about $20.00. In cross-examination, she said that she 
had received a tip of $30.00 or $40.00 three of four times. 
She conceded that there was no overt action in this case to 
designate the money as a tip. 

One of the bar staff with whom the appellant had worked 
that evening told Mr Nugent as he was about to go home 
that the appellant had the money. Mr Nugent was concerned 
about this and mentioned it briefly to Ms Parker. 

Shortly afterwards, the appellant rang Mr Nugent to 
enquire about her boyfriend's wallet which had been stored 
in the safe by Mr Nugent on her behalf, but she did not 
mention the money, nor did Mr Nugent raise it with her. 

The next day, 25 April 1992, a Saturday, the appellant 
came to the hotel and saw Ms Parker in order to collect her 
property. She did not raise the question of the $36.50 with 
Mr Nugent, nor with Ms Parker. 

On that day, however, Mr Nugent rang and spoke to a 
number of other people, including Mr Horobin, who had 
been at work on the Friday evening, and they confirmed that 
they understood that the appellant had knowledge of and had 
indeed kept the sum of $36.50. 

On Sunday, 26 April 1992, this matter was raised by Mr 
Nugent with Mr Wiseman, the Hotel General Manager. A 
decision was then taken that if the facts which were evident 
were true, then the appellant would be dismissed by the 
Food and Beverage Manager. 

On Monday, 27 April 1992, the appellant reported for 
duty and was asked to attend a meeting with the Food and 
Beverage Manager, Mr Chris Duncan, at which Ms Parker 
was also present. The appellant was asked if she had the 
change which was said to have been left on the bar by the 
customer and not picked up. She admitted this and was 
dismissed. She was paid her annual leave entitlements upon 
termination, however. In her discussion with Mr Duncan she 
said that the money had been left at the back of the bar until 
the end of the night. He said, on her evidence, "You had 
no right to take it out of the hotel". She then replied "Well 
I didn't see it like that". The interview lasted about five 
minutes and Mr Duncan told her that he was sorry that he 
had to terminate her employment. She then asked to see Mr 
Wiseman and he also declined to give her a reference, as had 
Mr Duncan. He told her that she had made a bad mistake. 
She told him about the practice with the tips, but he told her 
that if the amount involved in this matter was $3.00 or $5.00 
and a person took it he or she would still be sacked. She told 
him that this should be explained to the staff. 

Later, on 8 May 1992, in company with her union 
representative, the appellant saw Mr Wiseman and alleged, 
in evidence, that he said that "C" would not work again in 
the industry in Perth if she took the matter to the 
Commission. 

There was evidence from Ms Johanne Marie Elliott, a part 
time attendant, who worked in the Fenians Bar at the Hotel 
Langley. She was not working on Friday, 24 April 1992 after 
8.00 pm. She was told of "C's" dismissal on 27 April 1992 
by Mr Nugent who told her that "C" had been dismissed 
because a man ordered three pints of Guiness, paid $50.00, 
and that "C" had put the change in her pocket. 

Ms Elliott said that the largest amount by way of a tip 
which she had ever received was $20.00, and that over 
$10.00 was a large amount. 

Mr Nugent had told her that he was sorry that the 
appellant had gone, and that it was a silly way to go over 
a small amount of money. 

Ms Elliott would not put a sum as large as $37.00 in her 
pocket assuming it to be a tip, she said. She would tell the 
people she was working with about it and this would 
possibly include the Bar Manager, if he were there. 

There was evidence, too, from Ms Georgia Ellen Power. 
Ms Power is a casual bar attendant who was working with 
"C" on Friday, 24 April 1992 and Saturday, 25 April 1992. 
Her evidence was that on average nights one would debt in 

tips $7.00 to $8.00. The largest amount ever given to her as 
a tip was $60.00 which the customer gave directly to her, 
designating it as a tip. She confirmed that at about 9.00 pm 
that night the appellant did tell her that a man had given her 
a $50.00 note and walked off without his change. She had 
said that she would put it behind the bar until he came back. 
"C" tried to show her who the man was, in fact, but he was 
with a group of men all wearing the same sort of shirts. 

Ms Power referred to the time when staff were having a 
drink at about 1.00 am on the Saturday morning, 25 April 
1992. Mr Nugent was there at the time, she said, but she did 
not hear any mention of the change. 

On Monday, 27 April 1992, although she was not certain 
of the precise date, she found out from Mr Nugent that "C" 
had been dismissed. 

It was her evidence that if $36.00 was lying on the bar 
she would put it "in limbo" on the bar until she found out 
who the owner was. She would not assume anything "unless 
the circumstances showed one way or another". She would 
be reluctant to take $36.00, but she did not know. Now days 
she would leave the moneys for a week, she said. 

There was evidence, too, from Elizabeth Kommer, also 
a Bar Attendant and Stewardess. However, her "domain" 
was The Lobby Bar, a cocktail bar at the Langley. The 
largest tip she has ever received was $74.00. This was given 
to her by a wealthy businessman as a Christmas present. She 
did at one time work in the Fenians Bar for three weeks and 
described it as a busy, crowded and rowdy bar. She was 
present at drinks on the morning of 25 April 1992, but heard 
no mention of money, nor did she notice any silence whilst 
any question of missing change was mentioned by Mr 
Nugent. Ms Kommer said that management relies on their 
staff to act honestly. 

There was evidence, too, from Mr James Nugent, the 
Assistant Bar Manager at the Quality Langley Hotel. His 
evidence was that he received a telephone call at 12.45 am 
on 25 April 1992. A customer said that he was missing 
change. He, Mr Nugent, then asked the staff if anyone knew 
of change left behind on the counter. There was a negative 
response around the table. Ms Parker then went to answer 
the telephone call and he asked the question again. This, he 
said, was a sensitive issue, and, as it turned out, on the 
evidence, moneys had been missing in the Fenians Bar on 
other occasions. When he spoke about this it stopped the 
conversation, he said. His evidence was that he was quite 
confident that there was silence when he asked about the 
change, the amount of $36.00. He was confident, too, that 
"C" heard at least one of the questions put to staff. "C" 
on this occasion said nothing. He was told afterwards by Mr 
Horobin that she had the money, but he did not confront her 
because she was there with the staff. He had her boyfriend's 
wallet in the safe and later when she rang about the wallet 
she again made no mention of the money. 

The largest tip he had seen was $20.00. The rule was that 
large sums of money are kept in an envelope until claimed, 
and if not claimed they become the finder's property, 
according to Mr Nugent. It was his opinion that the amount 
of money could not be reasonably assumed to be a tip. 

On the Saturday morning he rang the staff who had been 
on that night and was told by two of them that they had seen 
the appellant remove $36.50 from the bar and place it on her 
personage and three had heard her say it was a good tip. His 
view was that if she were reinstated it would not do the 
morale of the place any good. 

In cross-examination, he was not shaken on his assertion 
that he saw everyone stop talking when he raised the 
question of the change with staff. On the Saturday morning, 
again, "C" did not mention that she had the money. He did 
not mention it because he was hoping that she would 
mention it first. It was a surprise to him that Ms Kommer, 
"C" and Ms Power said that they had not heard him 
mention the change when the staff were having a drink. Up 
to this point he had not considered' 'C'' anything but honest 
and hard working. There was no policy that they had to hand 
over everything left on the bar. 

Ms Parker, the Assistant Food and Beverage Manager 
also gave evidence. She referred to the time when staff were 
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sitting around in the early hours of Saturday morning, 25 
April 1992, having a drink when the telephone rang. They 
were not loud and rowdy at the time. Mr Nugent shouted that 
he had a gentleman on the telephone ringing about change 
for $50.00. She then said that the group went quiet. She 
herself said that the tills were down again. She said she 
would go and talk to the man and did so. She could recall 
no reason why "C" would not have heard the question. 

As Mr Nugent locked up he told her that a staff member 
said that he had seen the appellant take the money. There 
was no doubt in her mind that the appellant had heard the 
question. 

The next evening she spoke to Mr Horobin on the 
telephone and he said that he saw the appellant take the 
money put it in the glass and then at 12.00 midnight she put 
the money in her pocket. 

It was her opinion that trust had now been broken by "C" 
and staff morale would suffer were she reinstated. 

The unwritten rule was that if someone gave you a tip, 
that is they hand the money to you, then that is a tip. 
Anything left on the bar over $5.00 should be reported. She 
would be surprised if it had been accepted by Bar Attendants 
that money left on the bar and not claimed by the end of the 
night were considered a tip, because it is someone else's 
property. This was a personal view of hers. 

She confirmed that when Mr Nugent spoke there were 
murmurs, but general quiet. 

She spoke to Mr Duncan on Saturday, 25 April 1992 and 
told him of her suspicions. 

On Monday, 27 April 1992 she was in the meeting with 
Mr Duncan and the appellant. Mr Duncan told the appellant 
that someone had called about the money. He asked the 
appellant about the change and the figure of $36.00 or 
$37.00 was mentioned. The appellant said "1 have the 
money". She said she had left the money at the back of the 
bar for somebody to claim and when it had not been claimed 
she assumed that it was a tip. He told the appellant that she 
should have informed somebody about it, and that the 
$37.00 was not a tip, but he did not ask for the money back 
at that time. There had been a problem over money going 
missing in that area. 

Mr Horobin, a full time Porter at the Quality Langley 
Hotel, and who also has worked in the bar, and, in fact, 
worked in the bar that evening, said that he turned around 
at one time to see the appellant turn around with money in 
her hand and realised that the person who had left the money 
had walked off. There was no indication that the money was 
meant as a tip. She placed the money in a glass. He said that 
he had never been left a tip like that, and she certainly told 
him that it was not a bad tip. His evidence was that he did 
not believe that it was a tip. 

After 12.00 midnight, according to his evidence, the 
appellant said "It's not a bad tip" and took the money from 
the glass and put it in her apron. This was about midnight 
and there were customers in the bar. 

At the time mentioned by other witnesses when staff were 
having drinks after work had ceased, Mr Nugent came up 
to them and said that there was a gentleman enquiring about 
$50.00 or change from $50.00. The conversation then 
stopped and people turned and looked towards him, 
according to Mr Horobin's evidence. Ms Parker then 
mentioned the money in the till. Mr Nugent asked her to 
handle the matter and she went away to the telephone. Mr 
Horobin said that others were listening because money had 
been stolen before and it was a sensitive subject. "C" made 
eye contact with him when this was said and then turned 
away as if she did not want anything to do with the 
conversation. In one sense, according to Mr Horobin, it was 
as if to say "Don't say anything", on the other hand, as if 
she just did not want anything to do with the conversation. 
He did not believe that he could have interpreted the eye 
contact wrongly. He did not believe that the talking ceased 
when the second question was asked. People were talking 
among themselves. 

As he was leaving he told Mr Nugent about the incident 
and later he had a conversation with Mr Wiseman when the 
incident was discussed. 

He had worked at the there for about one and a half years 
and said that generally if money was left on the bar it was 
not the staffs unless die customer said so. The biggest tip 
he had ever received was $18.00, and all the tips are put in 
glass containers. The appellant put this money in a glass 
container at the back of the bar. They are kept for the 
personal use of staff to collect tips. It was shortly after the 
appellant put the money in the glass behind her on the bar 
that she said "That's not a bad tip". He found out that Erin 
knew about this. 

He was shocked when told that people did not hear what 
Mr Nugent said. The look he got from the appellant, he said 
in cross-examination, was that she did not want him to say 
anything. 

His experience concerning tipping was confined to 
Fenians Bar. 

There was evidence, too, from Mr Robert George 
Wiseman, the General Manager of the Langley Hotel. It was 
his decision to terminate "C". He had spoken with Mr 
Nugent, Ms Parker and Mr Duncan beforehand. But for her 
length of service, he said, they would not have paid her her 
benefits, and she had been a good employee up until then. 
When she was dismissed, "C" was extremely upset and said 
"I have just been very stupid; I should have told lames" 
(see page 139 of the transcript at first instance. 

Mr Wiseman had no doubt in his mind that "C's" actions 
were deliberate and that this was an extremely serious and 
stupid mistake. He was concerned about guest's money and 
property. 

He has been in the industry for 24 years and has worked 
as a Barman in the past. It is gross misconduct to steal. 
Although, however, there is no specific policy with regard 
to money left on the bar one considers customers property. 
In this case, someone was claiming the money belonged to 
them and he would not like his hotel to be considered as 
having short changed customers (see page 132 (AB)). 

There was no warning given before the appellant was 
dismissed. However, there had been doubts in the past about 
her integrity to her employer involving the removal of a 
guest's article of clothing. Mr Wiseman's view was that 
what had occurred was thieving. 

The appellant told him that members of the staff in 
Fenians Bar were taking money off the bar, and it was not 
until 8 May 1992 that the money was asked to be returned, 
but it was overlooked in the course of these events. He did 
not consider that the money belonged to the hotel. He said 
that he had made no mistake. The removal of property or 
money that does not belong to an individual is stealing, and 
it is gross misconduct to steal, and this lady had breached 
trust (see page 161 (AB)). That was Mr Wiseman's 
evidence. 

The appellant's case was that when customers intend to 
leave a tip, some customers by overt action state that the 
money is a tip, and others leave the money on the bar and 
expect bar staff to realise that it is intended as a tip. 
However, when money is left behind the bar, one waits until 
the bar closes as a usual practice, and if money is unclaimed 
when the bar is closed then it is intended to be a tip. 

The appellant did not, at any time, intend to act 
dishonestly and did nothing more than follow her under- 
standing of the usual practice. She did not hear the Bar 
Manager ask on two occasions whether anybody knew about 
the change left behind, and the first she knew of it was on 
the Monday when she was dismissed. As soon as she was 
asked about it on the Monday, she said that she had not at 
any time kept it a secret, and had indeed deliberately told 
people that the money had been put behind the bar, and when 
it was unclaimed at the end of the evening she said that it 
was presumed that it was a tip. 

The respondent's position was this. There is a difference 
between a tip and unclaimed money. The former is 
differentiated from the latter by the overt action of the 
customer in declaring it to be a tip. In the latter case, unless 
the sum is negligible, it should be put behind the bar, 
perhaps in an envelope, and the details noted. If unclaimed 
it should then be drawn to the attention of management. 
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An amount of $36.50 left behind, in the circumstances 
outlined, could not possibly be seen to be a tip. Therefore, 
until the circumstances became clear, the moneys were the 
property of the customer and the staff were bound to protect 
it. Thus, the actions of the appellant were regarded as a 
breach of duty sufficient to warrant termination. 

In short, the respondent's position was as follows:— 
(1) The dismissal of the appellant was for cause and 

for grounds that the appellant, without authority 
of management, took moneys belonging to a 
customer. 

(2) There were a number of individual proposi- 
tions:— 
(a) The moneys in issue were not a tip and there 

was no evidence that that money was to be 
so regarded. 

(b) Subsequent events established, indeed, that 
the money was not a tip. 

(c) The practice, on the evidence before the 
Commission, was that such a sum of money 
was not to be regarded as a tip and it should 
be kept for safe keeping. 

(d) The appellant was aware of the fact that the 
moneys in issue were claimed by a customer. 

(e) The appellant did nothing to bring to man- 
agement's attention her possession of the 
moneys in issue. 

(f) The respondent did conduct an investigation 
appropriate to the circumstances, and con- 
cluded that the appellant had the moneys and 
reasonably knew that they were not a tip and 
not her property. 

(g) The appellant was dismissed in accordance 
with the terms of the award. 

Findings of the Commission at First Instance. 
(1) Three other witnesses said that they would not 

themselves have retained such a sum without mentioning it 
deliberately to management. 

(2) The fourth member of the bar staff said that there was 
usually a gesture or something from the customer if a tip is 
involved, otherwise it is not a tip. 

(3) The action of the applicant in retaining that sum was 
not usual or acceptable practice, although she did not set out 
to appropriate it for herself as money not intended as a tip, 
because she did after all mention it to other bar staff. 

(4) There is an absence of a policy regarding unclaimed 
moneys. 

(5) There was no conduct justifying summary dismissal. 
(6) The Commission at first instance was unable to prefer 

the applicant's witness to the evidence of another witness 
who said that he had eye contact at the time the moneys were 
mentioned to the group of employees having a drink at the 
end of the evening. The evidence of that witness was 
accepted. 

(7) The evidence of the General Manager was that the 
applicant's prior good service and the length of it had been 
taken into account by management, and that is why the 
applicant was paid her outstanding leave entitlements. 

(8) The applicant was not dismissed without prior 
discussion with her. 

(9) The Commission concluded that the case for the 
applicant was as likely as it was not, and that therefore the 
applicant had not discharged the onus which rested upon it 
overall. 

It was an onus to decide whether the legal right of the 
employer had been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right. 

Conclusions. 
This was an application in which the appellant had alleged 

that she was unfairly dismissed. Whether she was unfairly 
dismissed or not, depended on her establishing that the legal 
right of the employer had been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
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of that right (see Undercliffe Nursing Home v. FMWU 65 
WAIG 385 ("the Undercliffe Case") and see the most 
recent discussion of that matter in BHP Iron Ore Ltd v. TWU 
73 WAIG 529 (IAC) where Franklyn J with whom Rowland 
and Nicholson JJ agreed at page 533). 

Further, a determination as to the fairness of a dismissal 
is a discretionary determination (see the Undercliffe Case 
(op cit) and BHP Iron Ore Ltd v. TWU (op cit) at page 17). 
The proper approach of the Full Bench to an appeal of this 
nature is that adopted by the Full Bench of the Australian 
Conciliation and Arbitration Commission in AWU v. Poon 
Bros (WA) Pty Ltd and Others (1983) 4 IR 394 following 
the principles enunciated in House v. The King 55 CLR 499, 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 and AWU 
v. RRIA 66 WAIG 1570 (and see BHP Iron Ore Ltd v. TWU 
(op cit)). 

Unless it is established by the appellant that the 
Commission at first instance erred upon an application of 
those principles, then the appeal will not succeed. It is not 
for the Full Bench to substitute its decision for that of the 
Commission at first instance. Mr Kenner (of Counsel), who 
appeared for the respondent, put some emphasis on these 
authorities and the principle contained in them. 

Further, since this was a matter which depended on 
credibility and upon the observation of the demeanour of 
witnesses, then (see FMWU v. Board of Management, 
Narembeen District Hospital 72 WAIG 471 and see Arpad 
Security Agency v. FMWU 69 WAIG 2662 and the cases 
cited therein, unless there is a palpable misuse of the 
advantage derived by the Commission at first instance, or 
unless, of course, there is an error as to what the evidence 
was, then the Full Bench will not interfere; unless, of course, 
there is an error in apprehension of the evidence. 

However, in any event, Warren v. Coombes and Another 
53 ALJR 293 is authority for the proposition that the Full 
Bench is no less competent to decide the proper inference 
from the primary facts than the Commissioner who actually 
hears the case. 

Grounds of Appeal. 
I turn to the grounds of appeal herein. 

GROUND 1 
It was submitted that the Commission at first instance 

should have found that the appellant collected the sum of 
$36.50 from behind Fenians Bar after she had finished 
cleaning and tidying up the bar at about 12.50 am on 25 
April 1992. That was her evidence. 

However, Mr Horobin's evidence (see page 105 (AB)) 
was to the contrary, (ie) that it was appropriated about 
midnight. However, he was less sure of the time in 
cross-examination and settled on it occurring 20 minutes to 
half an hour before the staff settled down for a drink, which 
would put the time of the money being removed from the 
bar at about 12.15 am or 12.25 am. This would mean that 
if the appellant had not waited until the end of her shift, then 
it might be said that she could not care less whether the 
money was abandoned or not. 

It followed, too, on the evidence, that it was fair and 
reasonable for the employee to assume that retention of 
unclaimed moneys at the end of the night's trade was 
permitted by the employer. 

Mr Horobin had, however, seen her put the moneys in a 
glass, not just near the cash register as she said. 

It is clear, too, on the evidence, that persons have glasses 
in which they store the moneys collected as tips. 

In addition, it was shortly after midnight comparatively 
that Mr Horobin told Mr Nugent that "C" had appropriated 
the money. That bears some proximity to the time that he 
alleged that he saw her appropriate the money. 

The evidence to be considered was that of Ms Power, who 
saw the appellant collect the amount and then pick it up at 
the end of the shift, and, indeed, recounted a conversation 
to that effect. 

Further, Mr Horobin was not certain, on his evidence, that 
the appellant had taken the money out. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 9' i3 

The preponderance of the evidence, therefore, was that the 
money was collected at the end of the shift, so the 
submission went. 

Mr Kenner submitted that after the bar closed at 12.00 
midnight, the appellant took the money at that time, on the 
evidence, and the Commission at first instance was entitled 
to so find. 

Mr Horobin, he submitted, had distinctly said that there 
were customers in the bar when the money was appropriated 
(see pages 105, 106, 108, 117 and 118 (AB)). It was open 
to the Commission to make a finding to that effect. 

Ms Power's evidence, too, it was submitted, was that she 
did not see the appellant take the money. 

The Commission at first instance made a finding that Mr 
Horobin's view was correct. Mr Horobin's evidence was, 
too, that the moneys had been placed in the tip glass or 
container, and not elsewhere, for example near the cash 
register as "C" said. However, Mr Horobin retreated from 
his evidence to some extent in cross-examination. It may 
well have been, therefore, that the Commission at first 
instance should not have placed as much reliance on the 
question of timing. However, if it were 30 minutes before 
they started having a drink that he saw this, it would have 
been at 12.15 am, and if the bar closed at 12.00 am there 
might still have been customers around, as he said. 

I am not persuaded that that ground is made out. 
GROUNDS 2, 3 AND 4 

These grounds relate, in particular, to practices with 
tipping. 

It was submitted by Mrs Owen-Conway, who appeared 
for the appellant, that the appellant had given evidence that 
the practice was, in her experience, to retain sums left on 
the bar at the end of the nights trade, because they are 
assumed to be abandoned. 

It was submitted that Ms Elliott's evidence was that 
neither the appellant nor Ms Elliott would inform the 
management of the existence of a large sum apparently 
abandoned. Ms Elliott, it was submitted, said that she would 
tell her work mates, and possibly the Manager if he or she 
were there, of such an amount. 

Ms Power, however, would be reluctant to retain the 
amount on the evidence (see page 56 (AB)). 

Ms Kommer said that the practice would be to retain the 
money until the end of the night when it would be 
appropriated by her and shared out. 

It was submitted that at no time did any witness give 
evidence that retention of $36.50 by a bar person, if 
unclaimed, would be unusual, except for Ms Power. 

Mr Wiseman's evidence, however, was that he was aware 
of the practice of collecting off the bar at the end of the night 
what were tips. 

It was also submitted that there was no clear policy from 
management about the moneys. There was, it was submitted, 
a well known clear practice in this respect, and the 
Commission at first instance should have held that in the 
absence of a clear direction or policy from the respondent, 
then the respondent condoned and consented to the practice. 
Therefore the dismissal of the appellant, when she had done 
something consistent with that practice, was unfair. 

Mr Kenner submitted in relation to ground 2 that the 
Commission at first instance had found, on the evidence of 
witnesses for the appellant, that the retaining by the 
appellant of the sum of money in issue was unusual. 

He submitted, too, that the Commission at first instance 
did not err in reaching such a conclusion, because on the 
appellant's own admission, the sum of $10.00 or more was 
not seen as a tip (see pages 20, 29 and 33 (AB)). 

That is why she left it at the back of the bar until the end 
of the night, she said. 

There was Ms Elliott's evidence, too, that the largest tip 
she had ever received was $20.00 and that $10.00 was 
regarded as a large tip (see pages 20 and 47 (AB)). 

In addition, where tips this large were given, there was 
an overt gesture by the customer to indicate that it was a tip. 
Indeed, she had said that if she saw $36.00 on the bar she 

would not regard it as a tip (see also Ms Power's evidence 
at pages 50, 55 and 56 (AB)). 

Ms Kommer's evidence, too, was to the same effect, it 
was submitted. Ms Kommer's evidence was that it was 
unlikely that a "one off" customer would leave a tip, or at 
least a large tip. There was evidence from Ms Kommer, too, 
that a large amount would be kept aside and shared at the 
end of the night. 

There was also evidence from Mr Horobin, it was 
submitted, which supported the Commission's finding. 

One should therefore look at the totality of the evidence. 
The submission then was that the Commission at first 
instance erred in law in finding that none of the witnesses 
called by the appellant would have retained the $36.50 if 
unclaimed at the end of the night. If one looks at all of the 
evidence, then what occurred should not have occurred, it 
was submitted. If one does look at all of the evidence, one 
concludes that this was such a large amount and had not 
been designated as a tip, that it was clearly not a tip, and 
it should not have been so treated. Indeed, as a matter of fact, 
it was not a tip, it was money inadvertently left behind. The 
only positive evidence that it should have been treated as 
"C" treated it was her evidence, and, to some extent, Ms 
Kommer's evidence. However, Ms Power, Ms Elliott, Mr 
Horobin, Ms Parker and Mr Wiseman, it is fair to say, were 
of opinion that such a large amount undesignated by a 
customer as a tip should not have been appropriated as it 
was. Quite clearly, as a matter of fact, they were right. It was 
not a tip. It should not have been treated as such. If there 
was a practice which was otherwise, then such a practice 
was wrong and had the potential to wrongfully deprive a 
customer of the change. 

I would also add that I think it somewhat misguided to 
approach the matter on the basis that this practice was 
known and countenanced by management. That is not what 
the preponderance of the evidence says. What I understand 
Mr Wiseman to say is that customers should not be short 
changed and that their property was to be treated properly 
by staff. 

The situation here was this. A person paid for drinks with 
an amount which was larger than the cost of the drinks. He 
was entitled to change. He left the change on the bar. It was 
not, at that time, regarded by "C", on her own evidence, 
as a tip. It was a large amount and not designated as such. 
It was her duty to give him his change when he had paid. 
If it was such a large amount that it was not unequivocally 
a tip, as it clearly was not, and it was not certain that it was 
a tip, then proper precautions should have been taken by the 
appellant to ensure that the money was not appropriated as 
a tip, but, even in the absence of any direction or policy, as 
part of her duty of trust to customers of her employer, to 
have ensured that it was put aside until somebody claimed 
it or some other steps were taken in relation to it. She did 
not do that. She had already appropriated it once it was 
claimed and hence there was no practice to the contrary or 
custom to the contrary which could absolve her from this 
responsibility. 

As to ground 3, Mr Kenner submitted that the Commis- 
sion at first instance was entitled to make the finding 
complained about here, namely in finding that none of the 
three witnesses called by the appellant would have retained 
the amount of $36.50 if unclaimed at the end of the shift 
without deliberately mentioning it to management. 

It was submitted that Ms Elliott would tell the Manager 
about such an amount. In fact, she said that she would 
possibly tell the Manager if he were there. However, the next 
submission was that the largest tip she could remember was 
$20.00, and $10.00 and above were usually actually given 
to you by a customer (see page 48 (AB)). 

Mr Kenner also referred to Ms Power's evidence (page 
56 (AB)) that she would be reluctant to take such an amount 
as $36.00 as a tip were it left on the counter and would refer 
it to a Bar Manager (there was no re-examination of her on 
this point). 

He referred us, too, to Ms Kommer's evidence (pages 
58-60 (AB)) which was that large sums are not regarded as 
tips and she was not certain about $36.50, although she later 
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said that she would appropriate it at the end of the night and 
share it amongst her work mates. 

In my opinion, again, looking at all of the evidence, it was 
open to the Commission at first instance to find that the 
amount of $36.50 left on the bar without being designated 
as a tip was so large that it was not a tip, nor could it be 
regarded as a tip, nor should have it been regarded as a tip. 

Ms Power, Ms Elliott, Ms Kommer (partly), Mr Nugent, 
Ms Parker and Mr Horobin's evidence lead, too, to that 
conclusion. Again, what happened in this matter, as a matter 
of fact, corroborates their opinion, and these grounds have 
not been made out. 

As to ground 4, Mr Kenner submitted that the Commis- 
sion at first instance had found that, on the evidence, the 
action of the appellant was not the usual or acceptable 
practice. It was submitted that the Commission did not err 
in so doing. 

There was evidence to which he referred us given by Mr 
Horobin that the practice in the Fenians Bar was for moneys 
to be designated as a tip, particularly a large amount, that 
there was a gesture or indication that it was a tip, which he 
submitted was consistent with Ms Kommer's evidence 
(pages 104-105 and 112-124 (AB)). 

It is clear again, on all of the evidence to which I have 
already referred, that a large tip, undesignated as such, was 
not without care to be regarded as a tip and that the practice 
generally was that a large tip was designated as such (for 
instance the tip of $74.00 to Ms Kommer referred to above 
and given as a Christmas present). 

Indeed, "C" did not take it to be a tip because of its size. 
She put it aside, and even on her own evidence, did not 
purport to treat the amount as a tip until she regarded it as 
abandoned at the end of the evening. In fact, again, it was 
not a tip and had not been abandoned. 

Further, there was no sufficient evidence on which the 
Commission might Find that there was a contrary practice 
to which she adhered, and that ground is not made out 
GROUNDS 7 AND 8 

The submission by Mrs Owen-Conway was that the only 
finding open to the Commission at first instance, on the 
evidence, was that the appellant did not hear Mr Nugent's 
questions when he put these to the staff who were having 
a drink on the morning of 25 April 1992 when the bar closed. 
Those questions, it will be recalled, related to whether 
anyone knew anything about the moneys. We were taken by 
Mrs Owcn-Conway to the evidence of Ms Kommer, Ms 
Power and the appellant that they did not hear Mr Nugent's 
questions addressed to staff about the $36.00 or $37.00. 

There was Mr Horobin's evidence, however, that he 
caught a look from the appellant which, as described, 
denoted that she had heard the questions and did not intend 
to answer them. It was submitted, however, that in 
cross-examination this was challenged, and at page 123 
(AB) a damaging admission was obtained from him. In fact, 
it is fair to say that it does not constitute a damaging 
admission. What he said, if one reads pages 122-124 (AB), 
and, in particular, page 123 (AB), is that he had eye contact 
with the appellant when Mr Nugent spoke, that he gave 
evidence of what she was thinking, that if she had not heard 
the question he would not have come to the same 
conclusion. However, he mentioned that what Mr Nugent 
said was loud and clear, and Ms Parker said the same. In 
addition, Mr Nugent's evidence was that he was definite that 
what he had said was heard and that there was silence. He 
made it clear that it was a sensitive subject, the question of 
money being removed. 

In the case of Ms Power, she conceded that she was up 
and down attending to other things while they were having 
drinks and virtually conceded that she may not have heard 
it for that reason. 

However, the submission was that the preponderance of 
evidence was that the appellant did not hear the questions 
asked by Mr Nugent. 

In support of the submission that the Commission was not 
in error, we were referred to the evidence of Mr Nugent, 
which, it was submitted, was absolutely clear that there was 

an announcement made and followed by a hush (see pages 
52-53 (AB)). Mr Kenner submitted that that evidence was 
not seriously challenged, and, indeed, it was not. Mr 
Nugent's evidence was that he was utterly confident that 
there was silence when he asked the questions. Ms Parker 
corroborated there was such a silence. Mr Horobin's 
evidence, it was submitted, further corroborated this, and Mr 
Kenner took us to that evidence in some detail. Mr 
Horobin's evidence of eye contact with "C" was referred 
to, and Mr Kenner submitted that that evidence was not 
broken down in cross-examination, and, indeed, for the 
reasons which I have just set out above, that was the case. 

It was the submission of Mr Kenner that questions of 
observation of demeanour clearly arose in this matter and 
the Commission did not have to specifically state its 
preferences in evidence on the authority of Abalos v. 
Australian Postal Commission (1990) 65 ALJR 11. 

In my opinion, however, the strong and unequivocal 
evidence of Mr Nugent and Mr Horobin, together with Ms 
Parker's evidence, entitled the Commission at first instance 
to find as it did. Certainly, the question of demeanour may 
well have come into it and the Commission was entitled to 
take that into account, too. I have not that advantage. "C" 
gave evidence to the contrary. The Commission preferred 
the other evidence on this point obviously, despite the 
evidence, too, of Ms Kommer and Ms Power, but, as I have 
already observed, Ms Power gave evidence that she was 
doing other things and was not at the table all of the time. 

In the case of Ms Kommer, again, on the authority of 
Abalos v. Australian Postal Commission (op cit) and Jones 
v. Hyde (1989) 63 ALJR 349, the Commission at first 
instance obviously did not prefer her evidence to that of Mr 
Nugent, Ms Parker and Mr Horobin, and it is not apparent 
that the Commission erred in so doing. 

The Commission was entitled to find as it did and ground 
7 is not made out. 

Insofar as ground 8, as it clearly does, relies on similar 
grounds, that is not made out. 
GROUNDS 9 AND 10 

It was submitted by Mrs Owen-Conway that the appellant 
had not been given a reasonable opportunity to be heard 
regarding her dismissal, and that the Commission at first 
instance had therefore erred in finding that she had not 
adequately "remonstrated" the matter with management. 
She had had a five minute discussion and was dismissed 
after she had said that she had the money. 

However, of course, she later went to Mr Wiseman to 
discuss the matter further, as I observe. The decision was 
taken to dismiss her on the Sunday, if she said that she had 
the money on Monday. The decision had been taken and was 
to be implemented come what may, so the submission went, 
and this was therefore unfair. 

In addition, there were two opportunities for Mr Nugent 
to ask her about the money on Saturday, 25 April 1992, 
which were not availed of by him. There was therefore 
unfairness in the dismissal process, and in this respect the 
evidence did not support the Commission's finding. 

Mr Kenner submitted that the Commission at first 
instance had approached the matter on the ground that there 
was a summary dismissal, which clearly it had. Mr Kenner 
referred to Shire of Esperance v. Mouritz (1991) 71 WAIG 
891 on the question of whether the dismissal was unfair 
insofar as whether there was a denial of procedural fairness. 
In any event, he submitted that it was not unfair. 

The respondent, he submitted, fully investigated the 
matter, came to a view on the material before it at the time 
that the appellant took the moneys in an unauthorised 
manner, and dismissed her for it. He then submitted that the 
test was whether the employer has a reasonable basis or 
reasonable grounds upon which to base its decision to 
dismiss. 

His next submission was that there was clearly enough 
before the Commission to establish that the employer did 
have such a basis to believe. In that connection, it was 
submitted to us that Mr Wiseman had not operated by way 
of a knee jerk reaction. He had taken account of what Ms 
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Parker, Mr Nugent and Mr Horobin had told him. He said 
that all employees were valuable. Mr Nugent had telephoned 
the other employees on duty that night, except Ms Elliott. 

"C" was given an opportunity to meet Mr Duncan to 
explain. Further, she had an opportunity to speak to Mr 
Wiseman after meeting Mr Duncan. On the evidence of Mr 
Wiseman, she made an admission that she had made a stupid 
mistake (on her evidence Mr Wiseman said that she had 
made a stupid mistake). In my opinion, the dicta in Shire of 
Esperance v. Mouritz (op cit) is clear. I cite Kennedy J at 
page 895:— 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of the invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

I cite Rowland J at pages 897-898:— 
"I accept that in an appropriate case the Commis- 

sioner and the Full Bench would have power to find 
that there was a lack of procedural fairness which 
would justify an order directing an employer to 
reinstate an employee. Neither, however, has express 
power to declare or order that a dismissal was void, or 
perhaps voidable, for want of procedural fairness. Such 
an order would of course simply set aside the dismissal 
and it would make it unnecessary to order reinstate- 
ment." 

I cite Nicholson J at page 899:— 
"For the reasons I have given, I consider the Full 

Bench was correct in its conclusion that the respondent 
had not been given a fair hearing by the appellant. That 
is an element in determining whether the dismissal was 
harsh or unjust—Macken, McCarry and Sappideen, 
"The Law of Employment" 3rd ed, 277-8. As there 
explained, the mere fact that the employee did not have 
a proper opportunity to explain or has not been warned 
of the possibility of termination does not automatically 
entitle the applicant to a remedy. No injustice will 
result if the employee could be justifiably dismissed. 
Here, as the reasons of the President and Rowland J 
make further apparent, the issue of dishonesty as a basis 
for dismissal remains undetermined. The unfairness of 
the dismissal cannot therefore be determined by the 
procedural unfairness alone." 

Those dicta, of course, do not prevent one saying that a 
denial of procedural fairness may be the most important 
indicator that there has been an unfair dismissal. 

I should also add that I do not agree with Mr Kenner's 
submission that there is some test which relies on whether 
the employer had a reasonable basis to believe or reasonable 
grounds upon which to base its decision to dismiss. Firstly, 
that test, if it existed, would have nothing to do with 
procedural fairness or the lack of it. Secondly, it confuses 
the real issue in an application such as this alleging unfair 
dismissal. The test is that set out in the Undercliffe Case (op 
cit). It is objective not subjective. In determining such a case 
as this, all of the circumstances of the dismissal are to be 
considered (see RRIA v. CMEU 69 WAIG 1027 (Parker's 
Case)). 

There is no test and no part of it which relies on the 
subjective view of the employer or the employee. 

What happened here was that an investigation of these 
events occurred which involved Ms Parker, Mr Nugent, Mr 
Horobin, and ultimately Mr Duncan and Mr Wiseman, 
which involved contacting other staff over the weekend. 

In addition, it is clear that a view had been formed that 
the money was taken in an unauthorised manner based on 

those enquiries. It was clear, too, that a conclusion had been 
reached before the meeting with Mr Duncan that if the 
appellant admitted to having the moneys she would be 
dismissed, as having taken the money in an unauthorised 
manner. In fact, she admitted to Ms Parker and Mr Duncan 
that she did, and to Mr Wiseman. She saw them, she was 
asked questions, she put her point of view to both, having 
been made aware of the problem, and after all of that was 
dismissed. 

Account was taken of her length of service and her record, 
and, for that reason, she was paid some entitlements. She 
was, however, not given the opportunity to have another 
person with her during the interviews, but, in the circum- 
stances of this case, I am not certain that that was unfair, and 
it was certainly not so submitted. 

In addition, I do not think that Mr Nugent's failure to ask 
the appellant about these matters on Saturday moming, 
when he had the opportunity to do so, meant that what 
occurred was unfair. It might be said that she had the 
opportunity to inform him that she had the money. 

In the end, Mr Wiseman having investigated the matter, 
concluded that she had deliberately taken a customer's 
money and breached trust. It was for that reason that she was 
dismissed. I am not of opinion that there was procedural 
unfairness, in the circumstances of this case, or if there were, 
that it was such as to render the dismissal unfair. 

The issue was not pre-determined, it depended on "C's" 
answer. There was an investigation. She was apprised of the 
problem. She replied in relation to the matter and then was 
given a chance to see the Manager. In addition, Mr Wiseman 
saw her subsequently with her union representative. 

As to ground 10, Mr Kenner submitted that no finding in 
the terms of ground 10 was made, and that the appellant did 
not immediately remonstrate with management that the 
dismissal was unfair, and there was no such finding, and that 
ground for that reason was not made out. 

My remarks which apply to both grounds above apply to 
ground 10, and, indeed, it is fair to say that the ground, as 
it is drafted, does not relate to any finding which the 
Commission made concerning the appellant remonstrating. 
GROUND 11 

As to ground 11, that ground complains that the 
Commission at first instance failed in holding that the 
appellant had not discharged the legal onus, and should have 
held that she did. There was, it was submitted, sufficient 
evidence so to find. 

In reply, Mr Kenner submitted that it was critical that the 
Commission had the benefit of observing the witnesses and 
their demeanour and the way in which the evidence was 
given, and, of course, the mere fact that the Commission did 
not refer to credit or demeanour did not mean that the 
Commission did not consider that in reaching its conclu- 
sions. 

We were taken by Mr Kenner to Jones v. Hyde (op cit), 
Walter v. Thomas (1947) AC 484 and Abalos v. Australian 
Postal Commission (op cit) (and see, too, Arpad Security 
Agency v. FMWU (op cit) and the cases cited therein). 

It is clear that the Commission would have taken 
demeanour into account. It did not have to say so on the 
basis of Jones v. Hyde (op cit), and that ground of appeal 
is not made out. The reasons for it not being made out 
depend, too, on the reasons which I provide hereinafter in 
relation to ground 12. 
GROUND 12 

The submission was that the Commission at first instance 
should have found, as a matter of law, that the appellant 
retained the sum of $36.50 in the belief that it had been 
abandoned, that her employer permitted her to retain 
abandoned moneys, and a simple investigation would have 
ascertained this on 25 April 1992. There was no proper 
investigation, it was said. 

In addition, all of the appellant's explanations were 
consistent with a claim that she had taken the money only 
in the belief that it had been abandoned, and in the belief 
that it was permitted by her employer. 
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That ground alleges that the Commission should have 
found that the dismissal was unfair. 

The submission from Mr Kenner was that it was open to 
the Commission to conclude, on the evidence, that the 
appellant did collect the moneys prior to the end of the night. 
Secondly, that the overwhelming evidence was that a sum 
of that magnitude could not be regarded as a tip. Thirdly, 
the practice was, on balance, that money would be kept and 
there would be some indication to management where a 
large sum such as that was abandoned. Fourthly, on the 
evidence, that there was clearly a call from the customer that 
evening. Fifthly, that it was more likely than not that the 
appellant heard the Assistant Bar Manager call out to the 
staff on two occasions concerning the money. 

Mr Kenner also took us to Grigorios Mavromatidis v. 
TNT Security Pty Ltd (1987) 67 WAIG 1650. I make no 
comment here concerning suspicion as a ground for 
dismissal, except the obvious that mere suspicion may well 
lead to unfairness in dismissal, particularly where it is used 
to dismiss employees and cast the onus of proof on them to 
establish that the dismissal was unfair. This case was not one 
involving suspicion. It involved a dismissal for what has 
been described as unauthorised taking of a customer's 
money, which occurred after the matter was fully investi- 
gated, and a conclusion that that is what occurred had been 
reached by management. 

The Commission at first instance certainly treated what 
occurred as a summary dismissal (see page 22 (AB)). In my 
opinion, the discussion of summary dismissal contained in 
"The Law of Employment" by Macken, McCarry and 
Sappideen (3rd Edition) page 193 et seq, entitled the 
Commission so to do. Indeed, it was not argued otherwise. 

However, the Commission at first instance found, on the 
evidence, that the appellant's case was not made out. In 
other words, the appellant had not discharged the overall 
onus upon her. 

The Commission was entitled to find as it did, because 
of its findings that the action of the appellant in retaining 
that sum was contrary to usual or accepted practice. Indeed 
it was so, and there was no evidence at all of any express 
or implicit employer countenancing of her doing what she 
did, or of any such practice. On the evidence, that finding 
was open because there was substantial evidence already 
referred to that a tip was usually designated by a customer 
as such, that this was a large amount, larger than usual, and 
larger than the usual tip, that the customer had not so 
designated it as a tip, and that "C", on her own evidence, 
recognised that it was not a tip. What she did do, of course, 
was to consider it abandoned when it was not claimed by 
the end of the night, it not being able to be regarded as a tip 
by her before that, on her own evidence. She took it, on her 
own evidence, because she assumed it to be abandoned, as 
I have said. There was evidence that most others who gave 
evidence in this matter would not or would not readily have 
done so. The only persons who were definite that this might 
occur were "C" and possibly Ms Kommer. 

As a matter of fact, it was the customer's property. He had 
not abandoned it, and the appellant did act, on the evidence, 
contrary to the usual practice with a large amount. In any 
event, even if there were a practice that one appropriated 
moneys at the end of the evening if they were not claimed, 
it was a unilaterally constituted and dangerous practice, not 
countenanced by management, and it afforded a vehicle for 
the very events which occurred on this occasion to occur, 
and for a customer to be deprived of what was his change. 
As Mr Wiseman said, there is a duty to customers' property. 

It is interesting that Ms Power's evidence was that 
average tipping brought in $7.00 to $8.00 per night and that 
on Friday night. 

In my opinion, the presumption, virtually conceded on the 
preponderance of evidence, was that unless a customer 
designated that moneys on the counter were a tip, or, 
alternatively, handed the moneys as a tip to a person, then 
it should be assumed that it was not a tip. The exception of 
that, of course, on the evidence before the Commission, was 
small change which was abandoned at the end of the day, 
and which common sense would dictate, would not usually 

be claimed for later. It might then be reasonably assumed 
to be a tip. What happened in this case bears all of that out. 

The Commission at first instance also, as I have observed 
above, was entitled to find, on the evidence, that "C" had 
reacted to the questions from Mr Nugent and that there was 
silence when he asked the questions. In other words, she did 
not volunteer, having heard the questions, that she knew 
about the money. I have already canvassed the evidence 
about that above, and the Commission was entitled, on the 
evidence, to find that events had occurred as Mr Nugent, Ms 
Parker and Mr Horobin recounted them. Once the Commis- 
sion found that, there was a ready inference that "C" knew 
that she had appropriated the money when she was not 
authorised to do so and was remaining quiet. 

The Commission at first instance then found that she had 
not established her case, on the balance of probabilities. The 
Commission therefore was unable to find that the em- 
ployer's right to dismiss was exercised harshly, oppressively 
or unfairly. In the circumstances, it was open, in my opinion, 
to find that what had occurred might even have been more 
serious than he did find. The Commission's findings were 
plainly based, in part, on its observation of the witnesses. 
The Commission did not misuse its advantage, in my 
opinion, upon a reading of all of the evidence. 

The appellant had to establish that what she appropriated 
was an amount of money to which she was entitled as a tip. 
She did not. It was not There was no reasonable ground for 
her reaching that conclusion. There was no evidence that 
what she did was countenanced by management What she 
did, in fact, was to appropriate change, the property of a 
customer. TTiere was, on the evidence, too, no evidence that 
management countenanced what she did, and no evidence 
of any policy which permitted her to do what she did. In my 
opinion, there could not have been a policy countenancing 
such a course of conduct. 

The grounds of appeal are not made out The exercise of 
discretion did not miscarry. 

I now turn to the allegation that there should have been 
reinstatement, on the evidence. Having regard to the 
findings which I have set out above, it is not necessary to 
consider that ground, and I do not propose to do so. Indeed, 
it is unnecessary. 

For those reasons, this appeal will be dismissed. 
COMMISSIONER FIELDING: The Appellant in this 

matter was formerly employed by the Respondent as a bar 
attendant in the Finnian's Bar at the Langley Plaza Hotel. 
She was dismissed from that employment on or about 27 
April last because at the end of trading on the evening of 
24 April she kept for herself $36.50 left on the bar by a 
customer, being the change from a $50.00 note tendered for 
three pints of Guiness stout. 

The Appellant claimed that the money was left in 
circumstances which led her to believe that it had been left 
as a tip for her. In the circumstances, she claimed that her 
dismissal was unfair and made application to the Commis- 
sion for reinstatement The Respondent objected to the 
claim, asserting that her actions were dishonest and it 
regarded them "as a fundamental breach of the employee's 
duty of care to hotel guests, clients and to the employer". 

The Commission dismissed the claim because it was not 
satisfied that her actions were innocent. Although the 
Commission did not find that the Appellant was guilty of 
stealing, it took the view that the credible evidence was such 
that it could not confidently conclude, in the circumstances, 
that the Respondent was not justified in terminating her 
employment and thus that the Appellant had discharged the 
onus to establish that her dismissal was unfair. In essence, 
the Commission found that, although it was the accepted 
practice for staff to take change as tips at the end of each 
day's trading, that did not apply to sums as large as that 
taken by the Appellant. Furthermore, the Commission found 
that the Appellant had not responded to an enquiry regarding 
the whereabouts of the money made by the assistant bar 
manager to a gathering of the staff, at which the Appellant 
was present, shortly after the end of trading. 

The Appellant appealed against that decision. In general, 
she argues that the Commission misinterpreted the evidence 
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and should have found that the Appellant honestly believed 
that the money had been left as a tip and that in taking it 
she believed she was acting in accordance with the 
Respondent's accepted practice. The Commission was 
wrong to conclude, impliedly or otherwise, that she heard 
the assistant bar manager enquire of the staff as to the 
whereabouts of the money in question. Furthermore, it is 
said that the dismissal was unfair because the decision to 
terminate her had been made by the Respondent's manager 
before she had an opportunity to put her case. 

Fundamentally the Appellant's grounds of appeal com- 
plain of the findings of fact made by the Commission. As 
was recently pointed out by Franklyn J. in Gromark 
Packaging v. The Federated Miscellaneous Workers' Union 
of Australia, WA Branch (1992) 73 WAIG 220 "(a)n 
appellate court does not overturn findings of fact unless 
satisfied that the trial Judge has misdirected himself or that 
any advantage enjoyed by the trial Judge by reason of having 
seen and heard the witnesses could not be sufficient to 
explain or justify the trial Judge's conclusion (Paterson v. 
Paterson (1953) 89 CLR 212 at 224 and see Warren v. 
Coombes (1979) 53 AUR 293; (1979) 142 CLR 531 at 
300)". 

In my view there was ample evidence to explain or justify 
findings of fact made by the Commission. Although the 
Appellant criticises the Commission's assessment of part of 
the evidence given by the Appellant's witnesses, I consider 
the conclusions drawn by the Commission from all the 
evidence to be open to it. The evidence of a number of the 
witnesses suggests that it is quite unusual for employees to 
take such a large sum of money, as did the Appellant, 
without enquiry. Not only is that the evidence of Mr Nugent, 
the assistant bar manager, but it is also the evidence of Mr 
Horobin, a fellow employee working in the bar on the 
occasion in question who saw the Appellant take the money, 
and is the import of the evidence of Miss Kommer, another 
bar attendant who testified that she did not consider that the 
Appellant could have assumed that it was a tip. Indeed, 
despite what the Appellant says to the contrary, many of the 
other witnesses indicated that the practice of taking tips is 
largely confined to small amounts, generally less than 
$20.00.1 do not think it in the slightest bit difficult to accept 
that $36.50 out of a sum of $50.00 is indeed a large tip, calls 
for some enquiry, as a number of the witnesses testified. 
Moreover, the evidence of Mr Horobin is that the assistant 
bar manager, Mr Nugent, spoke to the staff when the 
Appellant was present regarding the whereabouts of the 
money. Mr Horobin testified that at that time he was 
watching the Appellant closely and the import of his 
evidence is that it was most improbable that she did not hear 
what was being said. Clearly, the Commission was 
impressed by that evidence and the Commission was in a 
better position than the Full Bench to assess its credibility. 
What Mr Horobin says of the meeting in a large measure 
supports the version put by Mr Nugent. Clearly the 
Commission did not accept the Appellant's evidence that 
she did not hear or comprehend the query to the staff 
regarding the whereabouts of the money. In light of the 
evidence of Mr Horobin and the evidence of other witnesses 
that there was a hush when the matter was raised at a 
meeting, that was a conclusion clearly open to the 
Commission on the evidence. 

As the Commission appears to have accepted, and in my 
view correctly accepted, in dealing with matters of this 
nature it is not necessary to establish, on balance, that the 
employee actually stole the money in question. Rather, as 
mentioned by the Court of Appeal in W. Weddel & Co. Ltd 
v. Tepper (1980) IRLR 96, it is sufficient that there be a 
reasonable and genuine belief by the employer in the guilt 
of the employee (see too: Dyjasek v. J. Mclntyre Ltd (1987) 
IRLR 18; Ulsterbus Ltd v. Henderson (1989) IRLR 251). 
The question in such cases is that stated by Arnold J. in 
British Home Stores Ltd v. Burchell (1978) IRLR 379 at 380 
as follows— 

"What the Tribunal have to decide every time is 
broadly expressed whether the employer who has 
charged the employee on the ground of the misconduct 
in question (usually, though not necessarily, dishonest 

conduct) entertained a reasonable suspicion amounting 
to a belief in the guilt of the employee of the 
misconduct at that time. That is really stating shortly 
and compendiously what is in fact more than one 
element. First of all, there must be established by the 
employer the fact of that belief; that the employer did 
believe it. Secondly, that the employer had in his mind 
reasonable grounds upon which to sustain that belief. 
And thirdly, we think that the employer at the stage at 
which he formed that belief on those grounds, at any 
rate at the final stage at which he formed that belief, 
had carried out as much investigation into the matter 
as was reasonable in all the circumstances of the case." 

Although that test was formulated for the purposes of the 
Trade Union and Labour Relations Act 1974 (U.K.), in my 
view it is consistent with the test laid down for the purposes 
of the Industrial Relations Act 1979 in Undercliffe Nursing 
Home v. The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous, WA Branch 
(1985) 65 WAIG 385, namely whether the legal right of the 
employer to dismiss an employee has been exercised so 
harshly or oppressively against the employee as to amount 
to an abuse of that right. In this respect, I adhere to the 
observations I made in Mavromatidis v. TNT Security Pty 
Ltd (1987) 67 WAIG 1650. A similar view has since been 
expressed in Byrne & Frew v. Australian Airlines Ltd (1992) 
A1LR 288 in respect of the Federal award provisions 
designed to ensure employees are not dismissed unfairly. 
Furthermore, the same approach has been adopted recently 
by the Full Industrial Commission of South Australia in 
Bi-Lo Pty Ltd v. Hooper (1992) 59 SAIR 342 in respect of 
the unfair dismissal legislation in that State, which is not 
dissimilar to the provisions under which the claim giving 
rise to these proceedings was initiated. At pages 352-3 the 
Full Commission said— 

"In a case such as the present one where the 
employee is dismissed for misconduct in respect of 
dishonest dealing with the employer's property we do 
not believe it is a correct test to state as did the learned 
trial judge that the employer must prove, on the balance 
of probabilities, on the evidence submitted to the 
Commission, that the employee actually stole the 
goods, before it will escape a finding that a dismissal 
based upon such an alleged theft is to be treated as 
harsh, unjust or unreasonable. 

Where the dismissal is based upon the alleged 
misconduct of the employee, the employer will satisfy 
the evidentiary onus which is cast upon it if it 
demonstrates that insofar as was within its power, 
before dismissing the employee, it conducted as full 
and extensive investigation into all of the relevant 
matters surrounding fie alleged misconduct as was 
reasonable in the circumstances; it gave the employee 
every reasonable opportunity and sufficient time to 
answer all allegations and respond thereto; and that 
having done those things the employer honestly and 
genuinely believed and had reasonable grounds for 
believing on the information available at that time that 
the employee was guilty of the misconduct alleged; and 
that, taking into account any mitigating circumstances 
either associated with the misconduct or the em- 
ployee's work record, such misconduct justified dis- 
missal. A failure to satisfactorily establish any of those 
matters will probably render the dismissal harsh, unjust 
or unreasonable." 

Furthermore, the Full Commission in the Bi-Lo Case 
(supra) considered the decision of the Industrial Commis- 
sion of New South Wales in Court Session in Shop, 
Distributive and Allied Employees' Association, NSW 
Branch v. Jewel Food Stores (1987) 22 IR 1 upon which the 
Appellant relied in these proceedings, to be "consonant" 
with such an approach (at p 354). In that case which, unlike 
this case, concerned a summary dismissal for dishonesty, it 
was conceded that there was no evidence to support the 
central allegation against the employee that she had been 
involved in the dishonest practices as alleged against her. 
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There was thus no scope for it to be said that any suspicion 
of dishonesty was based on a reasonable belief. 

The Commission, in cases of this nature, is not dealing 
with the criminal law, but with the law of employment, an 
integral part of which is that a contract of employment may 
be terminated so long as it is not done unfairly. Legislation 
protecting employees from unfair dismissal does not require 
that in the case of alleged misconduct a contractual right to 
dismiss only be exercised in cases of proven misconduct but, 
rather, requires that it be exercised fairly, that is, that it not 
be abused. It seems to me difficult to say that an employer 
who acts reasonably has abused the contractual right of 
termination and it seems to me impossible to say that a 
person who has a genuine belief based on reasonable 
grounds that an employee is guilty of misconduct, acts 
unreasonably. The legal right to terminate must mean 
something and 1 cannot see how it can be said to have been 
exercised unfairly in the sense referred to in the Undercliffe 
Case (supra) if the employer genuinely believes, on 
reasonable grounds, that an employee is dishonest as, in my 
view, occurred on this occasion. 

The question whether the legal right to dismiss has been 
exercised so harshly or oppressively against the Appellant 
as to amount to an abuse of that right and thus whether the 
dismissal was unfair is as Franklyn J. observed in Gromark's 
case (supra), a discretionary decision "because a value 
judgement is required to be made by the Commissioner as 
to whether the conduct which gave rise to the dismissal 
viewed in all of its circumstances, justified the dismissal or, 
in the language used by Sheldon J. in Re Loty and Holloway 
v. AWU (1971) AR 95 at 99, whether the employee had 
'received less than a fair go', whether there had been 'a fair 
go all round' ". 

The Respondent's assistant food and beverage manager, 
Miss Parker, when asked about the Appellant's conduct 
testified that she considered that the Respondent's trust in 
the Appellant had been broken and that she had lost faith 
in her. In the present case there was every reason for the 
Respondent to doubt the Appellant's fidelity, whether in fact 
she stole the money or not, as indeed the Commission 
appears to have found. The fact is that she took a 
significantly large sum of money without questioning its 
ownership in circumstances where it could be expected that 
she would first make enquires about the money. Further- 
more, as the Commission found, she ignored a request to 
disclose the whereabouts of the money. The onus was on the 
Appellant to satisfy the Commission that the dismissal was 
indeed unfair and for the reasons advanced by the 
Commission 1 cannot think that the conclusion reached by 
it, that the Appellant had not discharged the onus, was in any 
way perverse. Indeed, it might be said that the Commission 
adopted a more favourable interpretation of the evidence, as 
far as the Appellant is concerned, than it deserved. 

The Appellant complains that the Respondent had made 
its decision to terminate the Appellant before it heard from 
her. The facts are, however, as the Commission observed, 
that she "was heard prior to the implementation of the 
decision and immediately following that there was a 
meeting between her and the General Manager at which the 
issue was discussed". It appears, particularly from the 
evidence of Miss Parker, that the Respondent carried out a 
proper enquiry before dismissing the Appellant and that the 
Appellant gave an explanation for her conduct which was 
unsatisfactory. In any event, even if there had been some 
procedural irregularity, that fact alone will not necessarily 
render the dismissal unfair as the Appellant seems to suggest 
(see: Shire of Esperance v. Mouritz (1991) 71 WAIG 891). 

For the foregoing reasons, I do not accept that the 
Commission was in error, as the Appellant claims, or at all. 
I would therefore dismiss the appeal. 

Commissioner Salmon: In my opinion the decision of the 
Commissioner below was properly reached upon consider- 
ing all of the evidence presented. The appeal should be 
dismissed. 

The President: In the circumstances, the appeal will be 
dismissed. 

Order accordingly. 

73 W.A.I.G. 

Appearances: Mrs N. Owen-Conway (of Counsel) on 
behalf of the appellant. 

Mr S.J. Kenner (of Counsel) on behalf of the respondent. 
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COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

31 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 6th day of November 1992 and having heard 
Mrs N. Owen-Conway (of Counsel) on behalf of the 
appellant and Mr S. J. Kenner (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 31st day of March 1993 wherein it was found that the 
appeal should be dismissed, it is this day, the 31st day of 
March 1993, ordered that appeal No. 1015 of 1992 be and 
is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
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and 
David John Coates, Receiver and Manager, VAPAC 

Limited 
No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR 

26 January 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal to the Full Bench brought under s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

It is an appeal against the decision of the Commission at 
first instance, constituted by a single Commissioner, and 
contained in an order dated 3 April 1992 (see page 30 of the 
appeal book (hereinafter referred to as "AB")), whereby the 
Commission dismissed an application by the appellant 
herein (then the applicant in application No 705 of 1991). 

The amended notice of application appears at page 3 (AB) 
and the following pages, followed by the "pleadings" in the 
matter up to page 23 (AB). 

Some difficulty arises because the pages in the appeal 
book are not consecutively numbered, as they should be. 

The original claim in fact was amended at the hearing at 
first instance and was amended in terms of exhibit "G" 
which appears in the appeal book. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 999 

There was a claim for contractual benefits brought under 
s.29(b)(ii) of the Act. 

The application was opposed at first instance. The 
Commission at first instance heard and determined the 
matter and its reasons for decision are set out in the appeal 
book marked as pages 24 to 29 inclusive. 

Background. 
The background of the matter is this. 
Dr George Everard Melville (the appellant) is a highly 

qualified scientist. 
In 1986 he was approached to join a company. Vitamins 

Australia Limited, which is now the company VAPAC 
Limited (in receivership) (hereinafter referred to as 
"VAPAC"). He was approached to work on the develop- 
ment of a number of projects. One project was a prawn 
breeding project in China and one an oyster breeding 
project. There were others. 

He signed a service agreement (exhibit "A") on 17 
February 1987. That agreement provided for remuneration 
of $140,000 per annum in the first year, including $70,000 
for salary, and $2,500 per month superannuation contribu- 
tion. He was also provided with a motor vehicle. An amount 
of $5,000 was agreed to be deducted from the sum of 
$140,000 for the private use of that vehicle, however. 

The remuneration was to be reviewed annually. On 2 
March 1988 it was so reviewed. 

It was agreed (see exhibit "B") that the package would 
be increased to $150,000 per annum with an additional 
$25,000 to be paid in relation to the prawn farm in mainland 
China in which the employer had an interest. That was a 
project which was to require a fair bit of travelling and more 
work from Dr Melville. 

It was a project which apparently was under the control 
of a subsidiary of VAPAC, namely Sammy Decor. 

At 2 March 1988 $30,000 of the 1987/1988 package had 
not been paid to Dr Melville. 

He became a director of VAPAC in about early June 
1988, but remained an employee also.However, VAPAC 
went into receivership on the 23 November 1988. On that 
day a receiver was appointed and that gentleman was Mr 
David John Coates of Deloitte Haskins Tohmatsu. Mr 
Coates is and was a chartered accountant in charge of the 
insolvency division in his firm and "an official liquidator" 
in the Supreme Court of Western Australia and the Federal 
Court. He has been practising in "insolvency" matters since 
1970. 

At the time VAPAC was producing no income and the 
only things which Mr Coates had to sell as receiver-manager 
were some projects, all of which were in the development 
stage. 

When he took up his position as receiver-manager, the 
files, including employment records, were made available 
to him. 

Dr Melville had discussions with Mr Coates in the course 
of which, at that gentleman's request, he wrote down what 
the respondent owed him. 

Mr Coates, too, had told him that it was his, Mr Coates', 
intention to keep the staff together, to keep the projects 
going and to try to realise the value of the assets. It was Mr 
Coates' evidence, too, that the only assets which could be 
sold were the projects and it was necessary to keep the staff 
together so that the projects could be sold. 

It was clear that on 24 November 1988, in the presence 
of Dr Melville, Mr Coates told the staff that they would be 
dismissed but would be re-engaged by him as receiver- 
manager. Mr Coates told Dr Melville that the staff were 
preferential creditors. He also asked the appellant to remain 
with the company to assist him in realising the assets and 
Dr Melville agreed to do so on the basis that the service 
agreement would continue and that all benefits contained in 
it would apply. 

There was a difference in their evidence as to whether that 
did occur or whether there was an engagement on different 
terms as and from the date Mr Coates became receiver- 
manager. 

In the case of Dr Melville, it was alleged by Mr Coates 
that he told Dr Melville that he, Mr Coates, was prepared 
to re-engage Dr Melville under the conditions contained in 
clause 3 of his agreement, namely to pay remuneration. 
However, the evidence reveals that certain other benefits 
were paid subsequent to the company going into receiver- 
ship. 

The document which Dr Melville prepared setting out 
moneys due and owing to him as at 25 November 1988 is 
exhibit "C" It is clear that he brought that document to the 
attention of Mr Coates and his colleague, Mr Robert Colan. 

Mr Coates took over the management of the respondent 
company at that time, and he and Dr Melville worked 
closely together, their offices also being close to each other. 
Indeed, they made several trips to China or to Hong Kong. 

At that point, according to Dr Melville, he was owed 
$67,456 by the company. Exhibit "G", a document 
prepared by him as to the total amount owing to him, will 
be referred to in more detail later. 

On 1 December 1988 Dr Melville was paid on behalf of 
the receiver-manager in the normal way (see exhibit "D", 
a bank statement). 

He thereafter enjoyed a good working relationship with 
Mr Coates. 

He continued to work on a project called the Beta 
Carotene project which was being carried out at Karratha, 
but which was sold in the first part of 1989. 

As at 7 June 1989, Dr Melville prepared a separate 
document setting out his entitlements (exhibit "F"). He 
handed the document to Mr Coates on 2 June 1989, although 
it was up to date as at 7 June 1989. 

During this time he had been performing management 
functions under Mr Coates' direction. 

In September 1989, Dr Melville was told by Mr Coates 
that there was no cash in the company and that his only 
option upon termination of his contract was to take assets 
of the company in lieu of what was owing to him. Indeed, 
according to Dr Melville, he was told that he would be paid 
when the assets were realised for what was due prior to 
receivership. 

In May 1989, Dr Melville said that he had indicated that 
he was interested in acquiring the company's Mercedes and 
a couple of other vehicles together with an oyster breeding 
project which the company had an interest in. 

In May 1989, too, Mr Scholls, an employee of the 
company and a director, had his services terminated and was 
paid his pre and post-receivership entitlements. 

We will turn now to questions of the transaction relating 
to reported agreements to accept assets of the company in 
lieu of benefits, but we now observe that Dr Melville's 
services were terminated on the 30 September 1989 by Mr 
Coates. 

On 3 July 1990, Dr Melville attended a meeting with Mr 
Coates and his solicitor, Mr Christensen. At that meeting Mr 
Coates stated that the appellant was owed between $150,000 
and $200,000. Exhibit "G" sets out the total amount of Dr 
Melville's claim which relates to the period 1 March 1988 
to 30 September 1989. 

In September 1989, Dr Melville had discussions with Mr 
Coates about purchasing some of the company's assets. In 
fact, subsequently, there was an exchange of draft docu- 
ments between their solicitors as to the basis of this 
proposed acquisition. He already had the Mercedes vehicle 
and perhaps one other in his possession. 

However, this matter should now be considered according 
to the evidence that Mr Coates gave. According to Mr 
Coates, he told Dr Melville that he was an unsecured 
creditor except to the extent of $3,500 which was provided 
for under s.331 and s.441 of the Companies (Western 
Australia) Code. 

There was not going to be enough, Mr Coates said he told 
Dr Melville, to pay all of the preferential entitlements and 
nothing would be paid to the unsecured creditors. That 
included what was due to Dr Melville. 
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Mr Coates had to offer him something he said, to keep 
Dr Melville on and indicated that if Dr Melville continued 
to work with him and they were successful in selling off the 
assets and got a reasonable result for the Broadlands (in 
relation to the liability owing to a finance company), he was 
prepared to pay him a bonus at the end. Dr Melville agreed 
to this. 

This was said by Mr Coates to be what occurred in 
November 1988 when he took up his position as receiver- 
manager. 

Later, Mr Coates paid a bonus of $10,000 to Dr Melville 
in June 1989. 

A claim for $25,000 for an amount payable by Sammy 
Decor was not discussed by Dr Melville with Mr Coates 
according to the evidence of Mr Coates. 

On 8 September 1989, Mr Coates and Dr Melville met. 
Mr Coates said that according to his recollection there 

was not a lot of assets left then. He said that he 
acknowledged this and pointed out that Dr Melville was 
owed $56,000 odd by the receivers and managers. Mr Coates 
acknowledged, too, that Dr Melville had a claim as set out 
in the document of 7 June 1989 (exhibit "F"). 

He told Dr Melville that he could go off and sell 
equipment for approximately $64,000 and that he was 
prepared to sell it and pay Dr Melville in exchange for that 
gentleman releasing the receiver and manager of all his 
liabilities for the total project assets for which Dr Melville 
had made an offer. These were the oyster project, a Ford 
Falcon, a Nissan and a Mercedes. According to Mr Coates, 
Dr Melville said "Yes, I agree to that". (On 28 or 29 
September 1989 Mr Coates and Dr Melville met and Mr 
Coates signed the transfer of motor vehicles to him). 

There was subsequent correspondence between solicitors 
which is set out in the exhibits. 

According to Mr Coates the agreement said to have been 
reached on 8 September 1989 was never the subject of a 
written contract, although he and Dr Melville did agree on 
8 September 1989 that they would get something drawn up 
to reflect what they had discussed. Exhibit "O" substanti- 
ates that. That is a letter written by Mr Coates dated 8 
September 1989. 

The agreement alleged to have been reached was 
identified by Mr Coates in cross-examination. It was that Mr 
Coates reached an agreement with Dr Melville that he would 
take goods (or assets) in lieu of the entitlement due to him 
from Mr Coates, as receiver. 

He agreed, too, that the attempts to document the 
arrangement only occurred in September 1990. That was 12 
months later. The exchange of correspondence at that time 
did not result in an agreement on all of the terms. There was 
a sticking point. However, Mr Coates said that he had 
proposed to remove the sticking point and did not, therefore, 
pursue the indemnities which he sought. 

The fact of the matter is, however, that there is and was 
no signed document recording the terms of any final 
agreement. 

In 1988, too, no formal termination was issued to Dr 
Melville and no statement of termination payments was 
issued by and on behalf of Mr Coates. Mr Coates did not 
tell him that he would not be paid his pre-receivership 
payments, nor that he was only entitled to $3,500. 

Dr Melville was paid his normal wage, part of which was 
in arrears at that time. However, Mr Coates said that he was 
not prepared to adopt the pre-receivership contract and 
informed Dr Melville accordingly. 

There is nothing on exhibit "I" which indicates a break 
in employment, and exhibit "N" prepared by Mr Coates 
shows that employment commenced on 3 March 1987 and 
terminated on 28 September 1989, and there is nothing in 
the evidence to suggest a termination on 23 or 24 March 
1988. 

Dr Melville confirmed that he had had discussions with 
Mr Coates about purchasing some of the company assets, 
as we have already said. 

Exhibit "J" was a letter from Messrs Phillips Fox to his 
solicitors with a draft agreement. 

At the meeting to discuss his termination, there was no 
discussion of when Dr Melville would be paid or when he 
would pay for the assets. There was, Dr Melville said, no 
agreement that he would take the Mercedes and oyster 
project in full settlement of what was owing. He did agree, 
however, to take the assets in September 1989 and he then 
had the Ford and the Mercedes in his possession. He agreed 
that the value of the Mercedes would be taken off the debt 
which was owed to him, as would the value of the oyster 
project, in September 1989 (see page 99 of the transcript). 
However, it is clear that no agreement was in fact formally 
executed as the evidence reveals. 

Conclusions. 
The reasons for decision at first instance identify a 

number of issues at page 24 (AB). 
The Commission made the following findings:— 

(1) The applicant's contract of employment was 
ultimately terminated with the benefits owing in 
accordance therewith. 

(2) The applicant then entered into a separate contract 
with the respondent for the applicant's acquisition 
of the oyster project and motor vehicles for the 
value finally agreed. 

(3) The second contract was in full settlement of the 
benefits arising under the contract of employment. 

(4) The Truck Act 1899-1904 (hereinafter referred to 
as "the Truck Act") did not apply because the 
employee had expressly requested payment in a 
form independent from any contract of employ- 
ment itself. 

What the applicant had to establish, at first instance, was 
that, being an employee of the respondent, he had not been 
allowed by his employer a benefit, (not being a benefit under 
an award), to which he was entitled under his contract of 
service. 

It was not in issue that he was an employee or that he was 
not claiming under an award. 

His claim was in the terms of exhibit "G". That involved 
a claim for $126,499.53 being for salary, superannuation 
contributions, and "other" amounts said to relate to the 
period before and after 23 November 1988. 

There were also claims for matters described as "Hong 
Kong activity", claims for holiday pay and annual leave. 

The Commission at first instance found, and it is implicit 
in its findings, that the applicant's contract of employment 
was not varied when the respondent went into receivership. 
That is implicit in the Commission's finding that the 
applicant's contract of employment was ultimately in 
accordance with benefits owing in accordance therewith. 

It is also consistent with this finding (see points (b) and 
(c) on page 28 (AB)) that the applicant then entered into a 
separate contract with the respondent for the applicant's 
acquisition of the oyster project and motor vehicles with the 
value finally agreed, and that this was in full substitute for 
payment of benefits arising under the contract of employ- 
ment. 

The Commission's final and sole conclusion was that the 
agreement was not affected by the Truck Act. That, of 
course, assumed a concluded agreement. 

The observations which we now make as to the effect of 
the Truck Act are conditional upon there having been a 
concluded agreement, which of course is entirely another 
matter. We will deal with whether an agreement was 
concluded later. 

The two main attacks mounted by the grounds of appeal 
were attacks on the finding that there was an agreement to 
accept goods and assets in lieu of benefits under the contract, 
and the finding that that agreement was not contrary to the 
Truck Act. 

S.2 of the Truck Act defines a "contract" as follows:— 
" "Contract" includes any agreement, understanding 

device, contrivance, collusion, or arrangement 



whatsoever on the subject of wages, whether 
written or oral, direct or indirect, to which the 
employer and workman are parties, or are assent- 
ing, or by which they are mutually bound to each 
other, or whereby either of them shall have 
endeavoured to impose an obligation on the other 
of them:" 

S.2 of the Truck Act defines "money" in the following 
terms:— 

" "Money" means coin of realm current in Western 
Australia, and includes the notes of any banker or 
banking corporation carrying on business in 
Western Australia and legally authorised to issue 
notes there:" 

5.2 of the Truck Act also defines "wages" as follows:— 
" "Wages" include any money or thing had or 

contracted to be paid, delivered, or given as a 
recompense, reward, or remuneration for any 
service, work, or labour done or to be done, 
whether within a certain time or to a certain 
amount, or for a time or an amount uncertain:" 

The definition of a "workman" in s.2 of the Truck Act 
is also relevant:— 

" "Workman" means any person in any manner 
employed for wages in work of any kind or in 
manual labour, whether under the age of twenty- 
one years or above that age." 

5.3 of the Truck Act provides as follows:— 
"(1) In every contract hereafter to be made with any 

workman, the wages of such workman, shall be 
made payable in money only, and not otherwise, 
and if by agreement, custom, or otherwise a 
workman is entitled to receive, in anticipation of 
the regular period of the payment of his wages, an 
advance as part or on account thereof, it shall not 
be lawful for the employer to withhold such 
advance or make any deduction in respect of such 
advance on account of poundage, discount, or 
interest, or any similar charge. 

(2) If in any such contract the whole or any part of 
such wages shall be made payable in any manner 
other than in money, or shall provide for any 
deduction or charge as aforesaid in respect of any 
advance of the whole or a part of the wages of such 
workman, such contract shall be and is hereby 
declared illegal and void so far as any promise or 
consideration made or given by or arising out of 
the same relates to the payment of such wages 
otherwise than in money, or as to making any such 
deduction or charge as aforesaid; and such 
promise or consideration shall be deemed to be 
severable from the other part of the contract, 
which shall otherwise be and remain in force." 

S.5 of the Truck Act provides as follows:— 
"The entire amount of the wages earned by or 

payable to any workman shall be actually paid to such 
workman in money, and not otherwise, except as 
hereinafter mentioned; and every payment made to any 
such workman by his employer of or in respect of any 
such wages by the delivering to him of goods, or 
otherwise than in money, except as hereinafter men- 
tioned, shall be and is hereby declared illegal and void; 
and every workman shall be entitled to recover from 
his employer, in any Court of competent jurisdiction, 
the whole or so much of the wages earned by such 
workman as shall not have been actually paid to him 
by his employer in money." 

It is quite clear, on the evidence, that the Commission at 
first instance found that a contract, as defined above, existed, 
and that there was a further contract directed to the method 
of payment of an amount due and owing to the appellant.lt 
is quite clear, too, on the evidence, that the moneys claimed 
in exhibit "G" were "any money or thing had or contracted 
to be paid, delivered, or given as a recompense, reward, or 
remuneration for any service, work, or labour done or to be 
done". Every head of claim claimed in exhibit "G", 

whether for salary to be paid, superannuation, holiday pay, 
etc, was within that definition. 

In addition, Dr Melville was, as defined, a "workman", 
in that he was a person employed for wages as defined in 
s.2 of the Truck Act. 

The Commission has found that there was a contract of 
employment. It has also found that there was a "second 
contract", (ie) the contract which purported to vary the 
contract of employment by prescribing the manner in which 
wages would be paid. That contract (provided the same was 
concluded) purported to provide that wages to be paid would 
be paid by the transfer of certain assets to Dr Melville, 
namely an interest in an oyster project and some motor 
vehicles. 

The contract was a "contract" as defined in s.2 of the 
Truck Act, and contrary to s.3 of that Act it purported to 
make payable the wages of a workman in something other 
than money as defined in s.2. That much is quite clear. 

The contract for that reason was and is therefore illegal 
and void. 

Further, in that the contract purported to deliver to Dr 
Melville goods or to pay his wages other than in money, 
which is what it plainly purported to do, it is and was, were 
any contract completed, null and void pursuant to s.5 of the 
Truck Act. 

We are unable either to distil from any provision of the 
Truck Act, and, in particular, s.3 or s.5, any principle that 
an employee is to be paid wages in money unless he or she 
expressly requests payment in that form independently from 
any term of the contract itself, as the Commission said in 
its reasons for decision at first instance. In purporting to 
apply such a principle, the Commission erred. 

Were there such a principle, it would be precisely what 
the Truck Act forbids. 

It follows that if there were an agreement as the 
Commission found in point (b) (see page 28 (AB)), it was 
null and void. 

The law relating to the Truck Act in some respects is set 
out in Conti Sheffield Real Estate v. Brailey 72 WAIG 1965 
(FB). 

In any event, there is no evidence that even if there were 
such an agreement it has been performed or will be 
performed. 

For those reasons, too, the benefits remain unpaid and a 
claim lies under s.29(b)(ii) of the Act in any event, the 
Commission having found that there was an entitlement to 
them. 

There is one other difficulty. It is arguable that there was 
an implicit claim on the part of the respondent that the 
validity or invalidity of an alleged unperformed contract 
which purported to pay benefits should be declared. There 
is some difficulty with that as a matter of jurisdiction, but 
since it has not been raised we make no finding on it in this 
matter. 

In any event, the alleged oral agreement of 8 September 
1989, which, on the evidence, was to be contained in a 
formal document to be executed, was not committed to such 
an agreement nor was one ever signed or executed. 

On the authority of Masters and Another v. Cameron 91 
CLR 353, it is clear that if any agreement were reached on 
8 September 1989 or thereabouts it was "subject to 
contract", and, in the absence of any contract being 
executed, there was (whether the Truck Act applied or not) 
no contract between the parties to the effect asserted by Mr 
Coates. 

As to grounds 1 and 2 of the grounds of appeal, they were 
not put with any force to us, although the reasons for 
decision at first instance were remarkably sparse. They are 
not made out. 

Except for grounds 3, 4 and 5 of the grounds of appeal, 
no others are made out. 

The appeal, however, will be upheld for the reasons which 
we have given. We will hear submissions as to what orders 
ought to be made in the light of these reasons. 
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Appearances: Mr AF Mizen (of Counsel) on behalf of the 
appellant. 

Mr K L Christensen (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

George Everard Melville 
and 

David John Coates, Receiver and Manager, VAPAC 
Limited 

No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR. 

9 March 1993. 
Supplementary Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

When this matter came before us for submissions as to 
what orders ought to be made, as we required should occur 
in our reasons for decision dated 26 January 1993 (page 12), 
Mr Mizen (of Counsel) submitted to us, on behalf of the 
appellant, that the matter should not be remitted back to the 
Commission at first instance, and invited us to make 
Findings of fact as to what were the precise benefits to which 
Dr Melville, the appellant, was entitled. 

This course was opposed by Mr Christensen (of Counsel), 
for the respondent, on the basis that, after the decision was 
made by the Full Bench, the appellant was purporting to 
amend its grounds of appeal, and, in particular, the orders 
sought therein. The Draft Minute of Order, in fact, reveals 
that the orders sought by the minute were different from 
those set out in the Notice of Appeal. 

However, we received at no time an application to amend 
the grounds of appeal, other than that application which was 
made upon the hearing of this matter. The respondent by that 
amendment sought the following orders:— 

(1) That the order of the Commission made on 3 April 
1992 dismissing the application herein be re- 
scinded. 

(2) That the matter be remitted to the Commission to 
be determined according to law. 

No application was made to us to amend the grounds of 
appeal after the date of hearing and before our reasons for 
decision issued. We cannot therefore make the orders sought 
in the Draft Minute of Order filed herein on behalf of the 
appellant. 

The Minute of Orders tendered to us on behalf of the 
respondent seek that the order made by the Senior 
Commissioner on 3 April 1992 be rescinded and the matter 
be remitted to him to be determined in accordance with the 
law and of the findings of the Full Bench on the matters 
raised in the Notice of Appeal. 

decision which it reached, did not advance to that exercise. 
That requires findings to be made by the Commission itself 
and orders to be made based on those findings by way of 
final determination of this matter. 

We will therefore, as we are empowered to do under 
s.49(5)(c) of the Industrial Relations Act 1979, suspend the 
operation of the decision at first instance and remit the case 
to the Commission for further hearing and determination in 
accordance with the reasons for decision of the Commission 
dated 26 January 1993 and these supplementary reasons for 
decision. Put shortly, the task is for the Commission at first 
instance to complete the hearing and determination of this 
matter according to the law, and, in particular, to do so in 
accordance with our reasons for decision of 26 January 1993 
and these supplementary reasons for decision. 

Appearances: Mr AF Mizen (of Counsel) on behalf of the 
appellant 

Mr K L Christensen (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

George Everard Melville 

and 

David John Coates, Receiver and Manager, VAPAC 
Limited 

No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR 

2 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 21st day of August 1992 and having heard Mr 
A F Mizen (of Counsel) on behalf of the appellant and Mr 
K L Christensen (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 26th 
day of January 1993 wherein it was found that the appeal 
should be upheld, and having come on for further hearing 
on the 2nd day of March 1993 and having heard Mr A F 
Mizen (of Counsel) on behalf of the appellant and Mr K L 
Christensen (of Counsel) on behalf of the respondent, and 
the Full Bench having determined that supplementary 
reasons for decision will issue at a future date, it is this day, 
the 2nd day of March 1993, ordered:— 

(1) That the appeal herein be and is hereby upheld. 

(2) That the decision of the Commission in applica- 
tion No 705 of 1991 be suspended and the 
application remitted to the Commission at first 
instance for further hearing and determination in 
accordance with the reasons for decision of the 
Full Bench in appeal No 532 of 1992 dated the 
26th day of January 1993 and the supplementary 
reasons for decision of the Full Bench to be issued 
herein. 

By the Full Bench 

(Sgd.) P. J. SHARKEY, 
President. 

It is quite clear that the Commission at first instance made 
no findings as to the benefits to which the appellant was [L.S.] 
entitled under the contract referred to in our reasons for 
decision, and made no finding as to what entitlements he had 
not been paid. That was because the Commission at first 
instance, because of the findings which it made, and the 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Everard Melville 

and 
David John Coates, Receiver and Manager, VAPAC 

Limited 
No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR. 

9 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 21st day of August 1992 and having heard Mr 
A F Mizen (of Counsel) on behalf of the appellant and Mr 
K L Christensen (of Counsel) on behalf of the respondent, 
and the appellant having sought leave of the Full Bench to 
amend the grounds of appeal, and there being no objection 
to such amendments by the respondent, and whereas the Full 
Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of the matter, it is this day, the 9th day of March 1993, 
ordered:— 

That leave be and is hereby granted to the appellant 
to amend the grounds of appeal in the terms of the 
schedule headed "Amended Grounds of Appeal" filed 
herein on the 3rd day of June 1992. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Walter Edwin Van Witsen 

and 
World Services and Construction Pty Ltd. 

No 1012 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C B PARKS. 

19 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The abovenamed appellant appeals, pursuant to s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), against the decision of the 
Commission, constituted by a single Commissioner, which 
decision was made on 23 July 1992. That decision dismissed 
the application by the appellant, which was an application 
brought, at first instance, pursuant to s.29(b)(i) of the Act 
whereby the appellant alleged that he had been unfairly 
dismissed and sought reinstatement. 

The grounds of appeal are set out in some detail by the 
appellant, who appeared in person, and appear in the appeal 
book. They are:— 

"1. The Commissioner has erred in law and fact by 
relying on hearsay and unproven events for 
arriving at his conclusions. 

2. The manner of my unfair dismissal is not only 
flawed but is also accepted as being so by the 
Commission. 

3. The information given to the Respondent leading 
to my unfair dismissal was not verified as to 
whether it was true or false. The conclusion 
reached by the Respondent caused me to be 
harshly and ignominiously terminated. Reliance 
was only made upon complaints by Miss Smartt 
classified at that time as sexual harassment. 

4. Up to only a day or so before my unfair dismissal, 
I had an excellent record with the company and 
its Executives and Superiors, as brought out by 
their own admission. 

5. (Refer to the grounds of appeal for particulars of 
this ground). 

6. Only after a formal request, employing legal 
procedures and taking steps trough (sic) the W.A. 
Industrial Relations Commission, it became 
known to me that there was more than the tampon 
incident. Documentation was received from Re- 
spondent on 29th May 1992. 

7. The existence and context of Exhibit "B" became 
known to me: 

105 days after my unfair dismissal and 
180 days after that document was made and 
put on file in Melbourne. 

8. (Refer to the grounds of appeal for particulars of 
this ground). 

9. In the course of the hearings I have endeavoured 
to establish that the letter from Miss Smartt to the 
Managing Director, Mr B. T. Robinson, received 
by him on the 4th February 1992, (Exhibit "A"), 
is a concoction of untruths and laced with lies. 

10. (This is a ground alleging error in fact)." 

Background. 
The appellant was dismissed from his employment by the 

respondent company on 22 February 1992 in circumstances 
which he alleges were unfair. 

The respondent company is a mechanical engineering 
contractor which specialises in petrochemical work, and 
which, at all material times, had an office at Rockingham. 

At the time the company was performing contract work 
in the north west of the State, its Office Manager, amongst 
others, was temporarily transferred to the north west, and, 
as a consequence, the appellant was employed as the Office 
Manager on a "temporary assignment" to cover for the 
usual Manager. He commenced employment at Rockingham 
on 12 August 1991. 

In general, he was responsible for the management of the 
operations of the Rockingham office and was answerable to 
the Branch or State Manager, who also had an office at the 
Rockingham office. The head office of the respondent is in 
Melbourne. 

The appellant had previously been employed by the 
respondent from time to time between 1978 and 1990 and 
came out of retirement in Brisbane to take up this position. 
He was 62 years of age at the date of the hearing. 

On his evidence, he found the office to be in a 
"deplorable state", both physically and administratively, 
and set about to remedy this situation. 

The office contained 10 male employees and two female 
employees, including a Miss Smartt. 

In the course of his administration, he encountered a Miss 
Julie Anne Alison Smartt who was employed as a 
receptionist/typist. (She was about 19). She was dismissed 
from the respondent's employ on or about 14 February 1992, 
the grounds for this occurring having been stated to be that 
she was redundant. The appellant had complained, on his 
evidence, about the quality of her work over quite a period 
of time. There was friction between them according to 
evidence. 

Soon afterwards, on or about 22 February 1992, the 
appellant was also dismissed, principally because of 
complaints lodged by Miss Smartt alleging undue interfer- 
ence in her personal affairs. 
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There was a substantial amount of conflict in the evidence 
given before the Commission at first instance. 

There was evidence given by the appellant, Mr Van 
Witsen, on his own behalf, by Mr Geoffrey Maxwell 
Hutchinson, a Financial Director and second in command 
of the respondent, by Mr Brian Thomas Robinson, the 
Managing Director of the respondent, by Miss Smartt, and 
by Mr Geradus Cornelius Van Mastrigt on behalf of the 
respondent. Mr Van Mastrigt was the Acting Branch 
Manager at the time at the Rockingham office. 

There was conflict in the evidence, but, in the end, the 
Commission at first instance, having observed the de- 
meanour of the witnesses, preferred Miss Smartf s version 
to that of the appellant for the reasons set out at page 4 of 
the reasons for decision, and preferred also the evidence of 
Mr Van Mastrigt and Mr Hutchinson. 

What therefore occurred was this. Soon after the appellant 
took up his duties he took steps to cancel the sanitary 
collection service at the respondent's office, but before 
doing so, he checked with the female office staff. Miss 
Smartt said that she had no objection because she did not 
use it. He then said, on her evidence, "You mean to say you 
use tampons?" She said "Well, yes". In any event, he 
ascertained that she used tampons. Miss Smartt said that she 
was shocked that he was discussing that matter. He said that 
he did not allow his wife and daughter to use them. He then 
shook his head and walked away. A day or so later, on his 
evidence, when she was in his office, the appellant told her 
that using tampons was a dangerous practice because of the 
potential for toxic shock and offered to retain the collection 
service. Her version was that this all occurred in a 
conversation on one day. 

The appellant said that he subsequently saw a photograph 
of a young man on Miss Smartt's desk, and she told him that 
it was her boyfriend and that she lived with him. He said 
that he said nothing in response, but Miss Smartt said that 
he proceeded to lecture her about the morality of such an 
arrangement saying that God was watching her and that she 
was sinning by fornicating. Miss Smartt told the appellant 
that her domestic arrangements had nothing to do with him, 
and, in fact, took offence to the remark. This evidence was 
disputed by the appellant. 

Earlier, the appellant had questioned Miss Smartt about 
her smoking habits and told her that smoking was an 
undesirable habit and that she should give it up. She told him 
that she had in fact given up smoking. He said that it was 
a lie and that she should not tell lies as everyone was 
accountable to God. He also made available to her a copy 
of some readings from Scriptures. 

In October 1991, Miss Smartt complained to the 
respondent's Personnel Officer, Ms Goddard, at its head 
office in Melbourne about the appellant's conduct. This was 
apparently 12 days after the conversation between them. 

Mr Hutchinson, who is the respondent's Corporate 
Secretary spoke to the appellant about the matter by 
telephone from Melbourne. Mr Hutchinson told the appel- 
lant that Miss Smartt had complained about him concerning 
himself and her use of tampons, her living with the young 
man, and her smoking habits. He said that the appellant 
acknowledged that he had given "fatherly advice to Miss 
Smartt", but indicated that the matter had been blown out 
of proportion. Mr Hutchinson said that he told the appellant 
that he did not want the respondent to end up in court over 
the personal affairs of Miss Smartt, and was told to confine 
his discussions with her to work related matters, and if there 
was a repeat of this conduct he would be instantly dismissed. 
The appellant offered to resign then and there but Mr 
Hutchinson preferred a commitment from the appellant not 
to offend in the same way again. Exhibit B is Mr 
Hutchinson's note of the conversation which is dated 18 
October 1991, and that reads as follows:— 

"Mrs Goddard has reported that we have had a 
complaint from Julie Smartt on the following: 

(i) Personal hygiene matters 
(ii) Personal sexual habits 

(iii) Time out for smoking 

Under no circumstances does an employee of the 
company, especially someone in a position of responsi- 
bility, have the right to discuss or moralise on the 
personal habits of an employee. 

This call is a warning in the strongest sense that if 
the event as described by our office girl is repeated by 
you, you will be immediately dismissed. 

The Management will not tolerate this behaviour." 
Not long after this, the appellant spoke to Miss Smartt's 

parents at a shopping centre. Mrs Smartt was a part-time 
cleaner in the respondent's office. The appellant said that he 
mentioned it because he wanted to put the tampon question 
in its proper context, but Miss Smartt, who was not present, 
said that the appellant also raised the question of her living 
with her boyfriend. The appellant admitted discussing the 
matter with Mr and Mrs Smartt, but denied that the matter 
was raised by him. 

Miss Smartt also complained to the Equal Opportunity 
Commission about the treatment she had received from the 
respondent. 

The appellant complained about Miss Smartt's work to 
the Branch Manager, Mr Van Mastrigt, in or about 
November 1991, and Mr Van Mastrigt issued a warning that 
if she did not improve she would be terminated. 

Early in February 1992, Mr Van Mastrigt suggested that 
she resign because her position had become untenable. He 
alleged that she was performing little or no work and he told 
her to take a day off work to think about the matter. 

A few days earlier she had written to the respondent's 
Managing Director again complaining of her treatment by 
the appellant. She referred to previous complaints about the 
appellant, and his mentioning ' 'the immorality of my private 
life" to her parents after her previous complaint to head 
office. 

Whilst absent from work on this occasion, and unbe- 
known to the respondent, she lodged a complaint with the 
Equal Opportunity Commission regarding her treatment by 
the respondent. 

She refused upon her return to work to resign and was 
terminated on notice on the grounds allegedly of redun- 
dancy. 

On 13 February 1992, Mr Robinson, who was due to 
attend in Karratha for discussions about the affairs of the 
company, came to the Rockingham office following a 
telephone call from a member of staff of the Equal 
Opportunity Commission to whom Miss Smartt had made 
a complaint. Mr Robinson and Mr Van Mastrigt interviewed 
Miss Smartt and her mother and afterwards Mr Robinson 
instructed Mr Van Mastrigt to terminate the appellant's 
employment. 

On 14 February 1992, the appellant was given notice of 
dismissal effective from 21 February 1992. He received a 
letter (exhibit 7) dated 19 February 1992. He was paid an 
amount of $920.00 covering what were called final 
entitlements. The letter makes no mention of any reason for 
termination of employment other than that he had completed 
his temporary assignment in Western Australia. 

Mr Van Mastrigt said that he told the appellant he was 
being dismissed because of the initial "sexual harassment" 
of Miss Smartt, and because of the subsequent stress he had 
placed on her. The appellant did not, on Mr Van Mastrigt's 
evidence, dispute this and offered to leave straight away. 
That offer was not accepted. These events occurred in the 
course of a discussion on 14 February 1992. 

Mr Robinson did not discuss the dismissal with the 
appellant beforehand, and the appellant claimed that he was 
denied "natural justice". 

The respondent settled the complaint lodged by Miss 
Smartt with the Equal Opportunity Commission without 
involving the appellant. 

Prior to these events, Mr Hutchinson said he had found 
the appellant to be a reliable employee and quite trustwor- 
thy, and Mr Robinson, too, had a favourable view of the 
appellant. 
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Findings of the Commission at First Instance. 
In the end, the Commission at first instance found that the 

appellant had first raised the matter of the use of tampons 
with Miss Smartt, that he preached to her about the morality 
of living with her boyfriend, that he condemned her for 
smoking, and that he spoke to Miss Smartt's parents about 
the matter of the tampons and her living arrangements with 
her boyfriend. 

The Commission found, too, that the appellant's manner 
of dismissal was unfair in that the Managing Director did 
not speak to him about the matter, but only to Miss Smartt 
and her parents. 

The Commission found, too, that there was good reason 
to terminate his employment, and, therefore, he should not 
have been considered to have been unfairly dismissed 
because the dismissal process went "awry". However, the 
Commission was not satisfied, on balance, that the dismissal 
was unfair, because:— 

(1) The appellant's conduct fell well below that 
expected of a person in the appellant's position. 

(2) His general conduct and attitude towards Miss 
Smartt in the office was a relevant factor. 

(3) He was told not to discuss Miss Smartt's personal 
affairs, as clearly her use of tampons was, with 
anyone, but nonetheless raised it with her parents. 

(4) That concerned Miss Smartt in her second letter 
of complaint. 

(5) He not infrequently detained her in his office for 
upwards of 45 minutes after work, lecturing her 
on the Bible and its virtues. 

(6) Miss Smartt complied with his request in order to 
make life more bearable for her in the office. 

(7) The appellant gradually gave her less and less to 
do, until the point was reached where she was left 
with little or nothing to do, and he stopped her 
from collecting the mail and doing the banking, 
and using the computer. 

(8) Mr Van Mastrigt wanted to retain the other female 
employee in the office, and not the appellant, and 
the appellant did all in his power to see that that 
occurred. This was not the way for a competent 
Office Manager to behave, either in relation to his 
subordinates or to his superior. 

(9) A competent Manager would not frequently make 
snide remarks to her, as the Commission found 
occurred, following her initial complaint. 

(10) The appellant was the source of a large number of 
complaints from other members of the staff to Mr 
Van Mastrigt alleging undue interference in their 
work, and hence "his interpersonal skills were not 
ideal". 

Further, in any event, the Commission at first instance 
found that it should not reinstate the appellant, because, on 
his own evidence, he was incapable of distinguishing 
between managing an office and managing the private lives 
of staff in the office. He had, the Commission found, 
attempted to impose his religious beliefs on staff, especially 
those immature enough to be intimated by a person in a 
position of authority. 

In the end, the Commission found that reinstatement 
could not be made because the respondent had lost all faith 
in the appellant. 

The Commission found in the end that the dismissal was 
not unfair. 

Conclusions. 
This was a discretionary decision as that is defined in 

Norbis v. Norbis 65 ALR 12, and the exercise of the 
discretion was said to have miscarried. Insofar as that is 
alleged, the matter is to be dealt with according to the 
principles set out in House v. The King 55 CLR 499 and 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852, and it is 
for the appellant to establish that the discretion miscarried. 

There was also an attack on various fact findings of the 
Commission by the appellant. 

The Commission's duty in that respect was set out by the 
Full Bench in Arpad Security Agency v. FMWU 69 WAIG 
2662 and by the Industrial Appeal Court in FMWU v. 
Narembeen District Memorial Hospital 72 WAIG 471. 

Where the Commission at first instance bases its decision 
on fact findings based on credibility and derived from its 
observation of the witnesses, as well as its consideration of 
the evidence, then the Full Bench will not interfere unless 
the Commission at first instance has made palpable misuse 
of the advantage derived from observing the witnesses. 

In addition, as to the question of "procedural unfairness 
in dismissals" the law is as laid down in Shire of Esperance 
v. Mouritz 71 WAIG 891 at 895 where Kennedy J said:— 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of the invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

Further, whether this was an unfair dismissal was to be 
considered by the Commission at first instance according to 
the principles laid down in Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (the Undercliffe Case) (and see its 
discussion in AMWSU v. RRIA 69 WAIG 985). 

The right of the employer to dismiss must be exercised 
in circumstances where it is not unfairly exercised. 

As to the question of reinstatement, the power of the 
Commission to reinstate should be carried out as is 
prescribed in FMWU v. Coca Cola Bottlers, Perth 71 WAIG 
3144 and Gawooleng Dawang Inc v. Lupton and Others 73 
WAIG 39. 

Submissions. 
The appellant's submissions, summarised, were as fol- 

lows:— 
(1) He claimed that he had been unfairly dismissed 

and that the Commission's discretion at first 
instance had miscarried. 

(2) He submitted that what had occurred constituted 
a blemish on his good name. 

(3) That he did not repeat to Miss Smartt any of the 
subjects which caused her to make her initial 
complaint (see page 125 of the transcript at first 
instance (hereinafter referred to as "TFI")). 

(4) That on Miss Smartt's own admission he had not 
repeated these matters after the matter was first 
raised by Mr Hutchinson. 

(5) The document, exhibit B, was given to him 225 
days after the complaint was made and 105 days 
after the dismissal. 

(6) All that happened was that Mr Hutchinson had 
telephoned the appellant and "the magnitude of 
the complaint" was never understood by him. 

(7) The appellant had attempted to raise these 
problems with the Branch Manager, Mr Van 
Mastrigt, who made no attempt to rectify them. 

(8) His approach to Miss Smartt's parents was a 
genuine attempt to rectify problems, and, in fact, 
they had spoken to him first on the day that the 
discussion occurred at the Rockingham Shopping 
Centre. 

(9) The Commission at first instance relied on Miss 
Smartt's hearsay evidence of what occurred 
against his direct evidence of what occurred. 

(10) He fell foul of Miss Smartt because he had 
pin-pointed her poor work performance. 
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(11) He submitted that he should be believed and that 
Miss Smartt had committed perjury. 

(12) He denied that he had "harassed" her. 
(13) He denied that he had accused her or used any 

word connected with fornication to her. 
Mr Caspersz (of Counsel), who appeared for the 

respondent, made a number of submissions which we 
summarise hereunden— 

(1) The Commission at first instance had reviewed 
this matter in narrative form. 

(2) There was no real conflict as to the smoking 
incident because it was the first incident which 
went off the rails (see page 37 (TFI)). 

(3) There was divergence between Miss Smartt and 
the appellant as to the discussion over tampons 
(see pages 38 et seq and 119, 120 and 129 (TFI)). 
The appellant raised the topic and there were only 
two conversations. 

(4) There was conflict in the evidence over whether 
the appellant spoke of her relationship with her 
boyfriend and warned her about fornication (see 
pages 42, 43, and 120 (TFI)). 

(5) Miss Smartt complained about these matters and 
Mr Hutchinson rang the appellant and placed a 
memorandum recording the conversation (exhibit 
B) on the appellant's file. 

(6) The appellant denied that Mr Hutchinson ever 
raised the matter of Miss Smartt's relationship 
with her boyfriend, but agreed that it was a serious 
discussion and knew what the consequences 
would be were there to be a repetition of these 
events. Indeed, he offered his resignation. 

(7) There was friction, too, between the appellant and 
other staff (see Mr Van Mastrigt's evidence at 
pages 139-141 and 150-153 (TFI)). 

(8) There was conflict in the evidence as to the 
incident with Miss Smartt's parents (see pages 
56-57 (TFI)). 

(9) There was a submission that there was a clear 
breach of the direction by Mr Hutchinson to the 
appellant not to go talking about things like this 
which had nothing to do with the workplace when 
the appellant raised this with Miss Smartt's 
parents (see pages 56-57 (TFI)). 

(10) There was clear evidence of an attempt to impose 
the appellant's moral values on Miss Smartt, and 
he had taken her attention to passages of Scripture. 

(11) There was much conflict in the evidence, and the 
Commission at first instance preferred the evi- 
dence of Miss Smartt on the basis of impressions 
formed in the witness box. The Commission had 
carefully examined the evidence and its findings 
were justified. 

(12) There was behaviour by the appellant which was 
inappropriate and which continued after a warning 
from his employer which brought allegations of 
unlawful discrimination down upon his employer. 

(13) The appellant failed to discharge the onus of proof 
upon him. 

(14) Although Mr Robinson, when he came to dismiss 
the appellant, did not raise the matter with the 
appellant, and should have the Commission at first 
instance found in accordance with Shire of 
Esperance v. Mouritz (op cit), this procedural 
unfairness was a factor to be considered. The 
Commission considered it in a practical rather 
than an abstract environment. 

(15) The Commission found that the appellant was 
incapable, on his own evidence, of distinguishing 
between managing an office and managing the 
private lives of his staff. The company was caused 
severe embarrassment by the complaint to the 
Equal Opportunity Commission. The employer 
rightly lost faith in the appellant. 

(16) Mr Caspersz submitted that reinstatement would 
be impractical because Mr Robinson gave evi- 
dence that he had lost trust in the appellant (see 
page 106 (TFI)). Also Mr Van Mastrigt gave 
evidence at page 145 (TFI) to that effect. 

(17) In addition, the Commission at first instance found 
that the office was not a happy place under the 
appellant's managership. In any event, the person 
who replaced the appellant was due back at work 
in September/October 1992. 

We have read all of the evidence in this matter, both the 
records of oral evidence and the written exhibits in detail. 
We will now deal with the evidence in a little detail. 

The appellant, in evidence in chief (see page 10 TFI)), 
said that he had told Miss Smartt that using tampons was 
a dangerous practice and asked whether she wanted to 
change her mind so that they would retain the use of the 
appropriate bin. 

On 17 October 1991, when Mr Hutchinson rang the 
appellant from Melbourne, he told the appellant, on his 
evidence, that he had received a complaint from Miss Smartt 
that the appellant had made improper inquiries. The 
complaint, as he recalled, was that the appellant asked a 
question about her personal hygiene. 

The appellant gave evidence that she was making many 
mistakes in her work and that he complained to Mr Van 
Mastrigt about the quality of her work (see page 13 (TFI)). 

In cross-examination he agreed that the Rockingham 
office was a small office with a close environment. 

A number of things were said by the appellant in 
cross-examination. For example, he said that he regarded 
Miss Smartt as immature, young and inexperienced (see 
page 37 (TFI)). He had cause for concern about her smoking 
and spoke to her about it. He suggested that she should take 
heed of what was on the packet. One morning, for example, 
when he saw her taking a few puffs and stub out a cigarette 
as she came to the office he told her that smoking was not 
good for her. She said that she had given up smoking and 
he said "Have you? I just saw you smoking, so you told me 
a lie". He said "Whatever you do it is seen by God because 
we have an accounting with him, so don't tell me this lie". 
He agreed that this was fairly strong language to use to a 
young girl, but said that smoking was silly. She had lied to 
him, he said. 

The conversation about tampons occurred after this, upon 
his evidence. The appellant agreed in evidence that there 
was a need for a certain sensitivity about the matter but 
referred to an ABC programme about the subject. He had 
a second conversation about tampons with her and tried to 
change her mind about using them because of an ABC 
programme linking them to toxic shock syndrome. The 
appellant denied that he said that he would not let his wife 
or daughter use them. He was concerned that Miss Smartt 
was using them. At the time he did not notice her looking 
shocked. The smoking incident was in September 1991. This 
discussion occurred in October 1991. 

The appellant found out, too, in October 1991 that Miss 
Smartt was living m & de facto relationship with a young 
man. She told him this. He denied telling her that it was evil 
to fornicate outside wedlock (see page 43 (TFI)). 

When Mr Hutchinson rang the appellant in October 1991 
he regarded the telephone call as serious. He asked Mr 
Hutchinson at the time "Should I resign now". That offer 
was rejected by Mr Hutchinson. Mr Hutchinson put to him 
the allegation that he asked a young lady employee at 
Rockingham whether or not she used tampons and about her 
sex life. He told Mr Hutchinson to check the matter because 
it had been blown out of all proportion. The appellant was 
staggered that this complaint had been made to head office 
because nothing which had occurred would have given her 
cause for complaint. Mr Hutchinson told the appellant that 
a repetition of this type of conduct would not be tolerated 
(see page 47 (TFI)). The appellant offered his resignation 
because Mr Hutchinson said it was so serious a matter. He 
offered even though Mr Hutchinson did not ask him for his 
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resignation. The appellant was unable to remember Mr 
Hutchinson saying that there were no circumstances in 
which he, the appellant, might discuss employees' personal 
affairs, because the company might end up in court. 

The appellant denied that he had disagreements with staff 
other than Miss Smartt. After her complaint the appellant's 
relationship with Miss Smartt became worse, on his 
evidence. 

After the telephone call from Mr Hutchinson the appellant 
saw Miss Smartt's parents sitting on a bench at "Advan- 
tage" at the Rockingham Shopping Centre. On his evidence, 
Mrs Smartt said loud enough for him to hear "That is my 
boss". He wanted to clear up the matter which had occurred 
and told them that it was not a serious matter. In evidence 
he said that Mr Smartt said "Yes, Julie is hard to deal with. 
She is very hard-headed. She is now living with her 
boyfriend and she is a lot calmer now and we consent". The 
appellant said in evidence that he said "Yes, there is so 
much trauma in this world and there is so much agony". He 
then left them on what he described as a friendly note. He 
denied that he had raised the question with them of Miss 
Smartt living in a de facto relationship. He denied, too, that 
what he did was contrary to any direction by Mr Hutchinson. 
He said that in speaking to Mr and Mrs Smartt he was trying 
to bring harmony which had been disrupted by misrepresen- 
tation. He did tell them exactly what had occurred, raising 
the question of the discussion about tampons. 

Later, in the presence of Mr Van Mastrigt, the appellant 
told Miss Smartt, on his evidence, that he had had a phone 
call from head office and they were unhappy with him. He 
said he was not happy about it and the relationship 
deteriorated. 

He did admit giving her Scriptures to read, but denied 
talking to her about the place of God in her life. He did not 
agree that his conduct was overbearing. 

He did express to Mr Van Mastrigt a preference for 
terminating Miss Smartt's employment. He denied in 
evidence that by about the third week in January 1992 he 
had stopped giving her work. He said there was not enough 
work to go around. 

On Friday, 7 February 1992 Miss Smartt was given one 
week's notice of termination of her employment and he did 
prevent her from doing work that day because the computers 
had to be protected from people who were leaving the job. 

He offered to resign at one time, too, because of the lack 
of harmony between Miss Smartt and himself. The offer was 
not accepted by Mr Van Mastrigt. 

The appellant did not accept that the company's worst 
fears came to pass when Miss Smartt complained to the 
Equal Opportunity Commission (see page 67 (TFI)). 

On 14 February 1992, Mr Van Mastrigt said that the 
appellant was given notice of dismissal. Mr Van Mastrigt 
referred to the tampon incident as a reason. According to the 
appellant, he made no mention of "continual harassment" 
and stress to Miss Smartt. 

The appellant admitted that he had raised a number of 
matters at the Christmas party in 1991 which had upset 
people and caused some to ask him to leave it. 

He said, too, that the Western Australian branch is a 
cesspool. This is what he said to Mr Hutchinson. 

Mr Hutchinson's evidence was that he is and was the 
respondent's company Secretary and Financial Director. 
After he received the complaint in October 1991 from Miss 
Smartt via Ms Goddard, he phoned Mr Van Mastrigt who 
told him that there was friction between the appellant and 
Miss Smartt and suggested that he, Mr Hutchinson, ring the 
appellant. Mr Hutchinson gave evidence that he was 
shocked about the incident because it was out of character 
for the appellant. He said that he knew that he had firm 
religious beliefs and sometimes talked about them in the 
office, but had, in essence, dismissed them as not material. 

Mr Hutchinson said, too, that he was of the opinion that 
if the complaint reflected the facts then the appellant had 
overstepped the mark. Mr Hutchinson was concerned about 
any issue of sexual harassment, and he also wondered what 
the impact of this was on other staff in the office. 

Mr Hutchinson told Mr Robinson, the Managing Director, 
about this. 

He then had discussions on the telephone with the 
appellant, which are set out in detail in the evidence. When 
Mr Hutchinson told the appellant about the allegations 
concerning discussions about tampons and about Miss 
Smartt's sex life, the appellant told him that it had been 
blown out of all proportion. The appellant, he said, had 
acknowledged that there was a discussion about the girl's 
sex life and he had tried to give her some fatherly advice. 

Mr Hutchinson then gave evidence that he specifically 
told the appellant that he was not to discuss people's 
personal lives in the workplace, and that he did not want to 
end up in court about the matter. Mr Hutchinson said that 
he also said "... if we have a repeat of this it will be a case 
of instant dismissal". The appellant had offered his 
resignation at the time, but Mr Hutchinson did not accept 
it. It was a serious situation, but the appellant had worked 
for them for a long time. Mr Hutchinson was very clear on 
his conversation with the appellant because he told Mr 
Robinson afterwards, summarised the salient points, and 
placed it on the appellant's file as a record of warning. His 
evidence on that was clear.At the end of October 1991 or 
in early November 1991 he rang the appellant who told him 
that the problems they had discussed had ceased. 

Mr Hutchinson was very firm in evidence that he had put 
both the discussion about tampons and about Miss Smartt's 
sex life to the appellant in his telephone conversation as 
heads of complaint. 

There was evidence, too, from Mr Robinson. In October 
1991, Mr Hutchinson had told him of the complaints by 
Miss Smartt. Mr Robinson said that he was quite upset and 
asked Mr Hutchinson to deal with it. Mr Hutchinson had 
shown him exhibit B after the discussion. 

Later, when he saw exhibit A, the letter from Miss Smartt, 
he was not pleased, and on 10 February 1992 a Ms Fran 
Shute from die Equal Opportunity Commission telephoned 
him and said that she had received an official complaint. Mr 
Robinson said in evidence that he had told her that he was 
going to Perth and if this allegation were true the appellant 
would be put off. He was due to go to Karratha. He said that 
the appellant would be put off because he had been 
previously warned to keep out of people's private lives and 
he was putting the company's position in jeopardy, in Mr 
Robinson's opinion. There was now added to that a 
complaint to the Equal Opportunity Commission. It seemed 
to him that there was virtually "a passive harassment" of 
Miss Smartt. In short, Mr Robinson was of opinion that the 
appellant was not holding down the job as Office Manager 
as he should. 

He got to Perth on 13 February 1992, interviewed Miss 
Smartt and her mother with Mr Van Mastrigt at Rocking- 
ham. Miss Smartt restated her complaints and reference was 
made to the discussion between her parents and the appellant 
at the Rockingham Shopping Centre. Mr Robinson decided 
then to terminate the appellant's employment and since he 
had to go to Karratha early the next day instructed Mr Van 
Mastrigt to terminate the appellant's employment. He did 
not talk to the appellant then because he had to go to 
Karratha and because the appellant had offered his resigna- 
tion at an earlier stage. He did concede that had he had no 
time constraints he would in hindsight have discussed the 
matter with the appellant, but he still had no reservations 
about the need for the dismissal or its occurrence. 

Mr Robinson disagreed with any proposal for reinstate- 
ment because there was no harmony in the office while the 
appellant was there. His evidence was that everyone now 
was happy. His evidence further was that there would be no 
element of trust left in the relationship with the appellant 
were he to return. Neither he nor Mr Hutchinson were 
shaken in their evidence upon cross-examination. 

Miss Smartt's evidence was as follows. Miss Smartt 
found out that the appellant did not like her smoking and was 
critical of it. After criticising her for smoking, the tampon 
incident occurred at a later date. Her version of it was that 
when she told the appellant that she used tampons at the time 
that he asked whether she wished the blue bin to be retained, 



he told her that such use causes toxic shock syndrome. He 
also told her that he does not let his wife and daughter use 
them. She said that she was shocked by this. He then shook 
his head and walked back into his office. She only recalled 
one conversation about tampons with the appellant. 

One day after this he said to her whilst she was standing 
at her desk that he was concerned about her living with her 
boyfriend. She had a photograph of her boyfriend there. He 
went on to say "Every time you fornicate with your 
boyfriend you are sinning and God is watching you". She 
told him that this was nothing to do with work, but he 
repeated his statement. About four days later he mentioned 
this topic again. This was at the beginning of October 1991 
or end of September 1991. 

Not long after she made a complaint to Ms Sheila 
Goddard, the Personnel Officer in Melbourne, about this. 
After that complaint was made, the appellant would "go 
around" saying something to her and then say "No I can't 
because you will make a complaint against me". 

She gave a version of the shopping centre incident which 
was, of course, hearsay, but it is clear that the question of 
her living with her boyfriend was discussed on that occasion, 
and, indeed, the appellant's evidence corroborates that to 
some extent. She was shocked when she heard of this 
discussion at the shopping centre between her parents and 
the appellant, because she thought that the problem had 
settled down. 

The appellant had, however, warned her many times that 
if she did not shape up there was "the gate". He also told 
her that he was disappointed that she had gone to head office 
with a complaint and warned her to shape up. Indeed, there 
was a formal warning given to her in the presence of Mr Van 
Mastrigt by the appellant. 

After she sent her letter to head office (exhibit A), around 
3 February 1992, he told her not to do various duties. He 
used sarcasm to her after he complaint of October 1991. He 
also would tell her to go home and read the Bible. He would 
also quote to her from Scriptures. 

We have examined the transcript of her evidence and she 
was not shaken in cross-examination. 

There was evidence, too, from Mr Van Mastrigt. He was 
first aware of complaints about the appellant on about 17 
October 1991. That is because Mr Hutchinson rang him to 
tell him. Mr Van Mastrigt told him that he was surprised at 
the appellant's behaviour. 

After the first week in October 1991, the appellant had 
become overbearing in his activities with various staff 
members, including Mr Ernst Van Walsun, Neil Wall and 
Greg Rayner. 

In November 1991, the appellant complained about Miss 
Smartt and he asked her to shape up and follow the 
appellant's instructions or ship out. Mr Van Mastrigt's 
evidence, too, was that the appellant slowly but surely cut 
Miss Smartt's work from her bit by bit. 

Complaints about the appellant being overbearing came 
from members of staff from mid November 1991 to 
February 1992. He was also told of the appellant's 
comments at the Christmas party. 

In about the second week in January 1992, the appellant 
offered to resign because of friction with Miss Smartt. 

About the first week in February 1992 he cut her work 
out and she was then dismissed. 

About 10 February 1992, Mr Van Mastrigt was told by 
Mr Robinson of Miss Smartt's complaint to the Equal 
Opportunity Commission. 

On 13 February 1992, Mr Robinson came to the office and 
met with Miss Smartt and Mrs Smartt. That day he 
instructed Mr Van Mastrigt to dismiss the appellant. 

The next day, 14 February 1992, Mr Van Mastrigt met 
with the appellant in his office. He told him that he was 
dismissing him and that the reason was the sexual 
harassment in the first week in October 1991, together with 
putting Miss Smartt in a stressful position in the office. The 
appellant said "Understood. Do you want me to go now?" 
Mr Van Mastrigt did not require him to go immediately. 

There was also evidence from Mr Van Mastrigt that the 
person replacing the appellant was doing an excellent job 
and there was a happy atmosphere in the office. Again, in 
cross-examination, he too was not shaken. 

This was an appeal against a discretionary decision as that 
is described in Norbis v. Norbis (op cit). 

There were attacks, too, in the grounds of appeal upon 
findings of fact. The outline of facts in this matter are set 
out above and we have thoroughly canvassed all of the 
evidence in the matter. 

The position of the Full Bench is that it cannot substitute 
its decision for that of the Commission at first instance upon 
a discretionary decision. There must be errors demonstrated, 
as we have said above. The Full Bench is required, in 
particular, to consider errors of law alleged and any errors 
of fact alleged. It may draw different inferences from 
primary facts to that of the tribunal at first instance (see 
Warren v. Coombes and Another 53 ALJR 293). However, 
in a case like this, where the Commission had the advantage 
of observing the witnesses and preferred the evidence of the 
respondent's witnesses to that of the appellant, then unless 
the Commission at first instance had misused its advantage 
of observing the witnesses, the Full Bench should not 
interfere (see Arpad Security Agency v. FMWU (op cit) and 
the cases cited therein). 

If facts were misapprehended by the Commission, that, 
of course, would be another error, but of a different kind. 

In this case, the Commission at first instance had the 
advantage of seeing the witnesses and plainly used it. What 
is to be understood though is that on a reading of the 
evidence no witness for the respondent was shaken at first 
instance in cross-examination. 

Of course, the onus lay upon the appellant to establish 
those facts upon which his case relied on the balance of 
probabilities. The Commission at first instance found that 
that had not occurred. It will be seen from the evidence 
above that the Commission did not misuse its advantage. 

It is clear from his own evidence that the appellant 
regarded the branch as cesspool, that he had strong religious 
convictions, that he had strong views about smoking, that 
he attempted to proselytize Miss Smartt by referring her to 
Scripture and almost lecturing her on Scripture, that he 
spoke to her about the alleged toxicity of tampons, and that 
he did so without any real appreciation of the obvious 
sensitivity of what he was saying, and that he saw nothing 
wrong with attempting to impose his moral and religious 
views on her. Mr Hutchinson knew that he did canvass his 
views at work. 

The appellant was a man in his 60's. He was the Office 
Manager. She was a junior aged 19 years of age. His 
evidence revealed no appreciation of that fact, and no 
appreciation of the difficulty of a young person placed in the 
situation which Miss Smartt obviously was. His role was 
that of Office Manager. It was not that of a evangelist, nor 
of a father. 

On his own evidence, in fact, he "cut out" Miss Smartt's 
work after she had complained to head office. His 
explanation was that it was directed to computer security. 
Mr Van Mastrigt's evidence was not to that effect. 

The appellant, however, had denied that he had spoken 
to Miss Smartt about her de facto relationship with her 
boyfriend and denied that he branded her living together 
with the young man as fornication. 

However, whilst he said that the incident involving the 
tampon discussion was blown out of all proportions, he 
regarded it seriously enough to offer his resignation to Mr 
Hutchinson. It is clear, too, that he regarded the friction 
between Miss Smartt and himself as grounds for offering his 
resignation to Mr Van Mastrigt in early 1992. 

Mr Hutchinson's evidence differed from Mr Van Mas- 
trigt's. He said, and he was not shaken, that he mentioned 
both the tampon discussion and the appellant's discussion 
of Miss Smartt's relationship with her boyfriend to the 
appellant. Later he made a note of this. There is no reason 
to doubt that that is what occurred. Most cogent was his 
evidence that he had warned the appellant upon pain of 



dismissal from any repetition of discussions about the 
private affairs of persons at work. 

Later, when Mr Van Mastrigt dismissed the appellant and 
set out the reasons, the appellant did not deny the allegations 
and merely said "Understood" and offered to leave there 
and then. These acts amounted to virtual admissions of the 
allegations against him. 

On the appellant's own evidence, too, he initiated 
discussion on the events of October 1991 with Miss Smartt's 
parents after being warned not to involve himself in 
employees' personal affairs by Mr Hutchinson. It does not 
matter whether they spoke to him first or he spoke to them 
first. His own evidence is clear that he raised the matter of 
his discussions with their daughter with them and not they 
with him. 

There followed the complaint to the Equal Opportunity 
Commission in February 1992, which itself had followed 
warnings to her to shape up or ship out instigated by the 
appellant. It is quite clear, on the evidence, that that 
complaint caused a great deal of embarrassment to the 
respondent. It is also quite clear that the appellant was 
unable or was unwilling to understand that embarrassment. 

Indeed, the evidence leaves an impression of a man who 
was unable to understand what everyone else could see that 
his actions were inappropriate. 

The appellant did not dispute that he had been warned by 
Mr Hutchinson that there would be a dismissal if there was 
a repetition of any of the matters discussed in the telephone 
conversation in mid October 1991 (see exhibit B). 

There was also the evidence of his inability to get on with 
other members of staff, which was the subject of evidence 
from Mr Van Mastrigt, which the Commission accepted, and 
which was very much open to the Commission to accept. It 
was, in fact, open to the Commission, upon a consideration 
of all of the evidence, including the unshaken evidence of 
Miss Smartt as to the talk about tampons, the condemnation 
of her living with her boyfriend, the appellant's sarcasm, and 
warnings to her, his directing her to scriptural passages on 
occasions, his cutting out her work, and his resentment of 
her complaint to head office, to find that the dismissal was 
not unfair. 

It is quite plain, on the evidence, that there was an 
atmosphere of disharmony in the place and that the source 
of it was the appellant. His admitted choice of topics for a 
speech at the Christmas party is an example of a degree of 
oblivious to the feelings of people or the appropriateness of 
the occasion for mentioning them. His reference to the 
branch as a "cesspool" was an indication of his attitude. 

Indeed, it will be seen from our remarks that the evidence 
plainly led the Commission to the correct conclusion. The 
appellant was a man in his 60's. Miss Smartt was 19. She 
was a junior. He was Office Manager. His conduct was 
inappropriate. He did not deny his conduct to Mr Hutchinson 
in October 1991 or to Mr Van Mastrigt at the time of his 
dismissal. On the first occasion he offered to resign. On the 
second occasion he offered to leave immediately. He 
misused his position by discussing her personal affairs with 
her, with her parents, by condemning her morality, by 
lecturing her on the Bible in the office, and by, as Mr Van 
Mastrigt said when he dismissed the appellant, putting this 
young person in a stressful position in the office. The 
appellant disobeyed a lawful direction by his superior, Mr 
Hutchinson, not to involve himself in the private affairs of 
other employees when he discussed these matters with Miss 
Smartt's parents. The appellant's admitted good record of 
employment was not enough, in our opinion, to affect the 
result of his actions. 

For all of those reasons, the Commission at first instance 
did not misuse its advantage, did not misapprehend the 
evidence, and the findings set out at pages 4-8 of its reasons 
for decision were open to it, on the evidence. 

Within the test enunciated in the Undercliffe Case (op 
cit), the facts do not reveal an unfair dismissal. The onus 
upon the appellant to establish, on the facts, that there was 
an unfair dismissal was not discharged. 

There are two other matters. Firstly, Mr Robinson, the 
Managing Director, did not hear the appellant's side of the 
matter before directing Mr Van Mastrigt to dismiss him. Mr 
Van Mastrigt did give the reasons for dismissal and they 
were not disputed by the appellant, on Mr Van Mastrigt's 
evidence, or, indeed, on the appellant's evidence. However, 
the Commission at first instance found that the omission by 
Mr Robinson to hear the appellant's side of the matter was 
a cause of procedural unfairness. On the authority of Shire 
of Esperance v. Mouritz (op cit) unfairness of procedure is 
one of the factors to be taken into account in deciding 
whether the dismissal was unfair. In this case, the 
Commission did not err in finding that the omission of Mr 
Robinson to raise the allegations with the appellant before 
the dismissal was such that it made the dismissal unfair. 
There had been plenty of warning. There was probably even 
an opportunity for the allegations to be put to Mr Van 
Mastrigt by the appellant, but he did not deny the allegations 
when they were made by Mr Van Mastrigt on 14 February 
1992 at the time he gave oral notice of dismissal to the 
appellant. 

The Commission's opinion (see page 6 of the reasons for 
decision at first instance) that it is the dismissal which is to 
be examined for its fairness, not the manner of it, is right. 
However, the manner of the dismissal is a relevant 
consideration in deciding whether a dismissal has been 
unfair or not. Indeed, sometimes it may be the most 
important consideration. We think that that is a proper 
implication from Shire of Esperance v. Mourtiz (op cit). 

The second matter is this. There was uncontroverted 
evidence from Mr Van Mastrigt and Mr Robinson that there 
was another person employed as Office Manager at the time 
of the hearing of this application who had brought about a 
happy atmosphere in the office. Clearly they did not want 
the appellant back, and, indeed, according to Mr Robinson, 
trust in him had gone. They were, therefore, opposed to any 
reinstatement. It is quite clear that there could not be a 
reinstatement after the events which occurred, even though 
equity, good conscience and the substantial merits of the 
case where an unfair dismissal is found will more often than 
not require a reinstatement (see Gawooleng Dawang Inc v. 
Lupton and Others (op cit)). 

In this case, however, there was no unfair dismissal in any 
event. For all those reasons, no ground of appeal has been 
made out and the appeal will be dismissed. 

Order accordingly. 
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Order. 

This matter having come on for hearing before the Full 
Bench on the 23rd day of October 1992 and having heard 
Mr W.E. Van Witsen, the appellant, on his own behalf and 
Mr T.H.F. Caspersz (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
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the 19th day of March 1993 wherein it was found that the 
appeal should be dismissed, it is this day, the 19th day of 
March 1993, ordered that appeal No 1012 of 1992 be and 
is hereby dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.J President. 

AWARDS/AGREEMENTS-— 
Application for— 

CAREER START TRAINEESHEP AGREEMENT 1992 
No. PSA AG 1 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Community Development and Others 

and 
The Civil Service Association of Western Australia 

(Incorporated). 
No. PSA AG 1 of 1993. 

Career Start Traineeship Agreement 1992. 
COMMISSIONER J.A. NEGUS. 

29 March 1993. 
Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 

No. PSA AC 1 of 1993. 
HAVING heard Dr G. Sefton on behalf of the Applicants 
and Mr A. Henderson on behalf of the Respondent, and by 
consent the Commission, pursuant to the powers conferred 
on it as Public Service Arbitrator and by the Industrial 
Relations Act 1979 hereby orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 21st day of 
January 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

This Agreement shall be known as the Career Start 
Traineeship Agreement 1992 No. PSA AG1 of 1993. 

1A.—State Wage Principles. 
It is a condition of this Industrial agreement that any party 

seeking to vary its terms on or from the 31st day of January 
1992 shall not pursue before the Commission any variation 
to such agreement without due regard for the Principles as 
stated by the Commission in the Reasons for Decision in 
Matter No. 1752 of 1991 for the duration of these Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Parties bound 
4. Scope 
5. Term 
6. Objectives 
7. Definitions 
8. Training Conditions 
9. Employment Conditions 

10. Salaries 

Schedule A.—Respondents to CSA Awards and 
Agreements 

Schedule B.—CSA Awards and Agreements 

3.—Parties Bound. 
This agreement shall apply to and be binding upon: the 

(a) Civil Service Association of Western Australia 
(Incorporated) 

(b) Government employers listed as respondents in 
Schedule A. 

4.—Scope. 
(1) This agreement shall apply to persons who are: 

(a) undertaking a Career Start Traineeship (as de- 
fined); and 

(b) employed by a respondent to this agreement; and 
(c) whose employment would otherwise be covered 

by a State award or industrial agreement, listed in 
Schedule B of this agreement. 

(2) This agreement shall not apply where any other award 
or agreement provides for employment of Australian 
Vocational Certificate Trainees (as defined). 

5.—Term. 
The term of this agreement shall be for two years. 

6.—Objectives. 
(1) The Career Start Traineeship scheme provides for the 

possibility of greater amounts of structured training time, 
longer periods of traineeship, through an enhanced Austra- 
lian Traineeship System and provides a bridge to the new 
Australian Vocational Certificate Training System. 

(2) The object of this agreement is to provide for the terms 
and conditions of employment, including the rates of pay, 
applicable to persons engaged under the Career Start 
Traineeship scheme. 

(3) The purpose of these arrangements is to provide 
vocational training consistent with the needs of industry and 
general skills appropriate to the workforce, and to enhance 
the skill levels and future employment prospects of Career 
Start Trainees. This is to be achieved through various 
vocational education and training pathways including a 
combination of work, education and structured training. 

(4) An objective of this agreement is to provide vocational 
education and training pathways that maximise credit 
transfer and articulation with higher level training opportu- 
nities. 

(5) It is the intention of the parties to encourage 
development of pilot projects and the implementation of the 
Australian Vocational Certificate Training System where 
the training system will be increasingly; 

(a) based on national competency standards endorsed 
by the National Training Board; 

(b) incorporating key competency training for early 
school leavers; 

(c) articulated and accredited and resulting in nation- 
ally recognised credentials; and 

(d) including pay rates based on competency rather 
than age, negotiated by the industrial parties. 

(6) An objective of the Career Start Traineeship scheme 
is to provide additional employment and training opportuni- 
ties for young people. Accordingly, these opportunities shall 
be provided to the fullest extent possible. Existing employ- 
ees shall not be displaced from employment by Career Start 
Trainees. 

7.—Definitions. 
(1) The Career Start Traineeship is a system of training 

comprising structured training with an employer and it will 
include training in a Technical and Further Education 
College or other training provider approved by the State 
Employment and Skills Development Authority. 

(2) A Training Agreement means an agreement for a 
Career Start Traineeship that is registered with a body to be 
determined by the parties to this agreement. 



(3) A Career Start Trainee is an employee who is bound 
by a Training Agreement registered with the agreed body. 

(4) An Australian Vocational Certificate trainee is an 
employee who is bound by a Training Agreement and 
undertaking an Australian Vocational Certificate Training 
System course. 

(5) Structured training shall mean formal instruction and 
closely supervised practise directly related to that instruction 
that is undertaken away from the job, as part of a training 
agreement. 

8.—Training Conditions. 
(1) A Career Start Trainee shall attend an approved 

structured training course or program prescribed in the 
relevant training agreement or as notified to the trainee by 
the appropriate State Training Authority. 

(2) Career Start Trainees may be engaged by employers 
registered with the agreed body. The employer shall ensure 
that the Career Start Trainee is permitted to attend the 
prescribed off the job training course and is provided with 
on the job training approved by the appropriate State 
Training Authority. 

(3) The employer shall provide a level of supervision in 
accordance with the approved Training Plan during the 
traineeship period. 

(4) The employer agrees that the overall training program 
will be monitored by officers of the agreed body and that 
training records or work books may be utilised as part of this 
monitoring process. 

9.—Employment Conditions. 
(1) A Career Start Trainee shall be engaged as a full time 

employee, for a traineeship of a minimum period of one 
year, provided that the Career Start Trainee shall be subject 
to a satisfactory probation period of up to one month. The 
Career Start Traineeship shall be: 

(a) for Career Start Trainees with a Year 10 or lesser 
general education achievement: up to two years' 
duration; 

(b) for Career Start Trainees who have completed 
Year 11 studies: up to 18 month's duration; or 

(c) for Career Start Trainees who have completed 
Year 12 studies: of one year's duration. 

(2) A Career Start Trainee with Year 10 or lesser level 
of general education achievement shall spend the amount of 
time in structured training specified in the registered training 
agreement. This shall be: 

(a) during the first year, on average, up to 50 per cent 
of ordinary working hours each week; 

(b) where the traineeship extends beyond the first 
year, on average, up to 35 per cent of ordinary 
working hours each week during this period. 

(3) A Career Start Trainee who has completed Year 11 
studies shall spend the amount of time in structured training 
specified in the registered training agreement. This shall be: 

(a) during the first year, on average, up to 35 per cent 
of ordinary working hours each week; 

(b) where the traineeship extends beyond the first 
year, on average, up to 25 per cent of ordinary 
working hours each week during this period. 

(4) A Career Start Trainee who has completed Year 12 
shall spend the amount of time in structured training 
specified in the registered training agreement. This shall be, 
on average, up to 25 per cent of ordinary working hours each 
week. 

(5) Notwithstanding the foregoing, an employer respon- 
dent to this agreement and the relevant union may, by 
agreement in writing and with the consent of the agreed 
body, vary the duration of the traineeship and the extent of 
structured training. 

(6) The Career Start Trainee is permitted to be absent 
from work without loss of continuity of employment to 
attend the structured training in accordance with the 
Training Agreement. 

(7) Where the employment of a Career Start Trainee by 
an employer is continued after the completion of the 
traineeship period, such traineeship period shall be counted 
as service for the purpose of the relevant award and long 
service leave entitlements. 

(8) The Training Agreement may restrict the circum- 
stances under which the Career Start trainee may work 
overtime and shiftwork in order to ensure the training 
program is successfully completed. When overtime and 
shiftwork are worked the relevant Award penalties and 
allowances, based on the trainee salary will apply. No 
Career Start Trainee shall work overtime or shiftwork on 
their own, or where it is inconsistent with the provisions of 
the relevant award. 

(9) All other terms and conditions of the relevant awards 
applicable in the workforce at which the Career Start 
Trainee is employed, shall apply unless specifically varied 
by this Award. 

(10) The Union shall be afforded reasonable access to 
Career Start Trainees for the purposes of explaining the role 
and functions of the Union. 

10.—Salaries. 
(1) The weekly salaries payable to Career Start Trainees 

shall be calculated by: 
(a) determining the hourly rate applicable to the 

relevant age as prescribed in the relevant award 
that would otherwise be applicable to the Career 
Start Trainee; and 

(b) multiply that hourly rate by the number of weekly 
ordinary hours, less the average weekly time 
specified in the registered training agreement to 
be spent in structured training. 

(2) The weekly salary shall be the rate of pay for all 
purposes. 

(3) In the event that the Commonwealth Government 
reduces minimum income maintenance levels in the 
Commonwealth Government Scheme which operates in 
conjunction with the Career Start Traineeship, the terms of 
this agreement will be reviewed. 

(4) Notwithstanding the provisions of this clause, the 
minimum weekly salary payable for a person under 18 years 
of age shall be $ 125 per week and for those persons 18 years 
and older, the minimum weekly salary shall be $150 per 
week. 

Schedule A—Respondents to CSA Awards and 
Agreements. 

1. Department for Community Welfare Institution Offi- 
cers Allowances and Conditions Award 1977 No. 3 of 1977 

RESPONDENT: 
Department of Community Services, 189 Royal 

Street, EAST PERTH WA 6000 
2. Department for Community Services (Family Resource 

Workers, Welfare Assistants and Parent Helpers) Award 
1990 

RESPONDENT: 
Department of Community Services, 189 Royal 

Street, EAST PERTH WA 6004 
3. Education Department Ministerial Officers Salaries 

Allowances and Conditions Award 1983 No. 5 of 1993 
RESPONDENT: 

Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

4. Government Engineering and Building Trades Fore- 
man and Sub foremen Award 

RESPONDENTS: 
The Minister for Environment; Housing; Construc- 

tion; Heritage, 12th Floor, Dumas House, 2 
Havelock Street, WEST PERTH WA 6005 

The Minister for Transport, 12th Floor, Dumas 
House, 2 Havelock Street, WEST PERTH WA 
6005 

The Minister for Health, 189 Royal Street, EAST 
PERTH WA 6004 
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The Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

The Minister for Agriculture, Water Resources, 
North West, 20th Floor, Forrest Centre, 221 St. 
Georges Terrace, PERTH WA 6000 

The Premier of Western Australia, 19th Floor, 
Capita Centre, 197 St. Georges Terrace, PERTH 
WA 6000 

The Board of Management, Royal Perth Hospital, 
Wellington Street, PERTH WA 6000 

The Board of Management, Fremantle Hospital, 
Alma Street, FREMANTLE WA 6160 

The Board of Management, Princess Margaret 
Hospital, Roberts Road, SUBIACO WA 6008 

The Board of Management, Sir Charles Gairdner 
Hospital, Verdun Street, NEDLANDS WA 6009 

The Board of Management, Perth Dental Hospital, 
196 Goderich Street, PERTH WA 6000 

Fremantle Port Authority, 1 Cliff Street, FRE- 
MANTLE WA 6160 

Board of the Water Authority of W.A., 629 
Newcastle Street, LEEDERVILLE WA 6007 

Homeswest, 99 Plain Street, EAST PERTH WA 
6004 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Zoological Gardens Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

Curtin University of Technology, Kent Street, 
BENTLEY WA 6102 

5. Government Officers (Social Trainers) Award 1988 
RESPONDENT: 

Authority of Intellectually Handicapped Persons, 53 
Ord Street, WEST PERTH WA 6005 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 

RESPONDENT: 
State Government Insurance Commission, 221 St. 

Georges Terrace, PERTH WA 6000 
7. Hostel Supervisory Staff Agreement 1980 

RESPONDENT: 
Country High Schools Hostels Authority, 87 Ade- 

laide Terrace, PERTH WA 6000 
8. Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
RESPONDENTS: 

Agriculture Protection Board of Western Australia, 
Baron-Hay Court, SOUTH PERTH WA 6151 

Albany Port Authority, PO Box 175, ALBANY WA 
6330 

Animal Resources Authority, PO Box 180, 
WILLETTON WA 6155 

Authority for the Intellectually Handicapped Person, 
53 Ord Street, PERTH WA 600) 

Builder's Registration Board, 18 Harvest Street, 
WEST PERTH WA 6005 

Bunbury Port Authority, PO Box 4, BUNBURY WA 
6230 

Burswood Park Board, Great Eastern Highway, 
RIVERVALE WA 6103 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Construction Industry Long Service Leave Payments 
Board, 3 Bennett Street, EAST PERTH WA 6004 

Country High Schools Hostels Authority, 184 St 
Georges Terrace, PERTH WA 6000 

Dairy Industry Authority of Western Australia, 217 
Stirling Highway, CLAREMONT WA 6010 

Director General Department for Community Serv- 
ices, 189 Royal Street, EAST PERTH WA 6004 

Director of the Perth Mint, Hay Street, PERTH WA 
6000 

Director, State Printing Division, Department of 
Services. Station Street, WEMBLEY WA 6014 

East Perth Redevelopment Authority, 19 Pier Street, 
PERTH WA 6000 

Eastern Goldfields Transport Board, 108 Boulder 
Road, KALGOORLIE WA 6430 

Esperance Port Authority, PO Box 35, ESPER- 
ANCE WA 6450 

Executive Director, Department of Conservation and 
Land Management, 50 Hayman Road, COMO 
WA 6152 

Fremantle Cemetery Board, Carrington Street, 
PALMYRA WA 6157 

Fremantle Port Authority, PO Box 95, FRE- 
MANTLE WA 6160 

Geraldton Port Authority, PO Box 1064, GER- 
ALDTON WA 6530 

Hairdressers Registration Board, 678 Beaufort 
Street, MT. LAWLEY WA 6050 

Hedland College, PMB 1, SOUTH HEDLAND WA 
6722 

Herd Improvement Service of Western Australia, PO 
Box 463, BUNBURY WA 6230 

Joondalup Development Corporation, 40 The Espla- 
nade, PERTH WA 6000 

Kalgoorlie College, PMB 22, KALGOORLIE WA 
6430 

Karratha College, Midstream Rd, KARRATHA WA 
6714 

Keep Australia Beautiful Council, 12 Preston Street, 
COMO WA 6152 

King's Park Board, Kings Park Road, WEST 
PERTH WA 6005 

Legal Aid Commission of Western Australia, 105 St 
Georges Terrace, PERTH WA 6000 

Library Board of Western Australia, Cultural Centre, 
PERTH WA 6000 

Metropolitan Cemeteries Board, PO Box 53, CLAR- 
EMONT WA 6010 

Metropolitan Markets Trust, 280 Bannister Road, 
CANNING VALE WA 6155 

Nurses Board of Western Australia, 49 Stirling 
Highway, NEDLANDS WA 6009 

Painter's Registration Board, 18 Harvest Terrace, 
WEST PERTH WA 6005 

Perth Dental Hospital, 196 Goderich Street, PERTH 
WA 6000 

Perth Theatre Trust, 5 St Georges Terrace, PERTH 
WA 6000 

Port Hedland Port Authority, PO Box 2, PORT 
HEDLAND WA 6721 

Secondary Education Authority, 27 Walters Drive, 
OSBORNE PARK WA 6017 

Small Business Development Corporation, 553 Hay 
Street, PERTH WA 6000 

State Employment and Skills Development Author- 
ity, 35 Havelock Street, WEST PERTH WA 6005 

The Lotteries Commission, 334 Rokeby Road, 
SUBIACO WA 6008 

The National Trust of Australia (W.A.), 4 Havelock 
Street, WEST PERTH WA 6005 

The Waterways Commission, 184 St Georges Ter- 
race, PERTH WA 6000 

The Western Australian Film Council, 336 Churchill 
Avenue, SUBIACO WA 6008 

Totalisator Agency Board, 14 Hasler Road, 
OSBORNE PARK WA 6017 

Trustees of the Western Australian Museum, Francis 
Street, PERTH WA 6000 

Western Australian Alcohol and Drug Authority, 7 
Field Street, MOUNT LAWLEY WA 6050 

Western Australian Art Gallery Board, 47 James 
Street, PERTH WA 6000 

Western Australian Coastal Shipping Commission, 
Port Beach Road, NORTH FREMANTLE 

Western Australian Egg Marketing Board, 43 McG- 
regor Road, PALMYRA WA 6157 

Western Australian Fire Brigades Board, 480 Hay 
Street, PERTH WA 6000 

Western Australian Greyhound Racing Association, 
PO Box 9, CANNINGTON WA 6107 

Western Australian Health Promotion Foundation, 
46 Parliament Place, WEST PERTH WA 6005 
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Western Australian Land Authority (Landcorp) 
Joondalup House, 8 Davidson Terrace, JOONDA- 
LUP WA 6027 

Western Australian Meat Commission, PO Box 383, 
FREMANTLE WA 6160 

Western Australian Meat Marketing Corporation, 
Wellington Street, PERTH WA 6000 

Western Australian Potato Marketing Board, Cock- 
bum Road, HAMILTON HILL WA 6163 

Western Australian Sport Centre Trust (Super- 
drome), Stephenson Avenue, MT CLAREMONT 
WA 6010 

Western Australian Tourism Commission, 16 St 
Georges Terrace, PERTH WA 6000 

Zoological Gardens' Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

The Hon. Premier, the Hon. Deputy Premier and all 
Ministers of the Crown in the right of the State of 
Western Australia as they be from time to time. 

Parliamentary Secretary of the Cabinet: 25th Floor, 
Capita Centre, 197 St. Georges Terace, PERTH 
WA 6000 

9. Parliamentary Employees Award 1989 
RESPONDENTS: 
(a) The Governor in Council acting on the recommen- 

dation of the President or the Speaker, as the case 
may be, in relation to the Clerks and Deputy 
Clerks of the Legislative Council and the Legisla- 
tive Assembly; 

(b) The President of the Legislative Council acting on 
the recommendation of the Clerk in relation to 
employees of the Council; 

(c) The Speaker of the Legislative Assembly acting 
on the recommendation of the Clerk in relation to 
employees of the Assembly; 

(d) The President and Speaker in relation to— 
(i) the Chief Hansard Reporter; 

(ii) the Parliamentary Librarian; 
(iii) the Executive Officer (Joint House); 

(e) The President and Speaker acting on the recom- 
mendation of the appropriate Head of Department 
in relation to employees of departments other than 
the Legislative Council or Legislative Assembly. 

10. Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and Conditions 
of Services Agreement 1985 

RESPONDENT: 
Western Australian Fire Brigades Board, 480 Hay 

Street, PERTH WA 6000 
11. Western Australian Tourism Commission Employees 

Agreement 1985 
RESPONDENT: 

Western Australian Tourism Commission, 16 St. 
Georges Terrace, PERTH WA 6000 

12. Public Service Award 1992 
RESPONDENT: 

Public Service Commissioner, 469-489 Wellington 
Street, PERTH WA 6000 

13. Electorate Officers Award 1986 
RESPONDENT: 

Joint House Committee of the Parliament of Western 
Australia, Parliament House, Harvest Tferrace, 
WEST PERTH WA 6005 

Schedule B—C.S.A. Awards and Agreements. 
1. Department for Community Welfare Institution Offi- 

cers Allowances and Conditions Award 1977 No. 3 of 1977 
2. Department for Community Services (Family Resource 

Workers, Welfare Assistants and Parent Helpers) Award 
1990 

3. Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983 No. 5 of 1983 

4. Government Engineering and Building Trades Fore- 
men and Sub Foremen Award 

5. Government Officers (Social Trainers) Award 1988 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 

7. Hostel Supervisory Staff Agreement 1980 
8. Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
9. Parliamentary Employees Award 1989 
10. Western Australian Fire Brigades Board Communica- 

tions System Officers Salaries Allowances and Conditions 
of Services Agreement 1985 

11. Western Australian Tourism Commission Employees 
Agreement 1985 

12. Public Service General Conditions of Service and 
Allowances Award No. PSA A 4 of 1989 

13. Electorate Officers' Award 1986 

FACILITIES AGREEMENT 1992 
No. PSA AG 2 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Department of Community Development and Others. 
No. PSA AG 2 of 1992. 

Facilities Agreement 1992. 
COMMISSIONER J.A. NEGUS. 

1 April 1993. 
Order. 

Registration of an Industrial Agreement 
No. PSA AG 2 of 1992. 

HAVING heard Ms F. Bajrovic on behalf of the Applicants 
and Ms G.A. Sefton on behalf of the Respondents, and by 
consent the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it as Public Service 
Arbitrator and by the Industrial Relations Act 1979 hereby 
orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 28th day of 
January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be titled the Facilities Agreement 

1992. 

1A.—State Wage Principles. 
It is a condition of this industrial Agreement that any 

party seeking to vary its term on or from the 31 st day of 
January 1992 shall not pursue before the Commission any 
variation to such agreement without due regard for the 
Principles as stated by the Commission in the Reasons for 
Decision in Matter No. 1752 of 1991 for the duration of 
these Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Framework 
6. Operating principles 
7. Grievance Resolution Procedures 

Schedule A.—Respondents to CSA Awards and 
Agreements 
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3.—Scope. 
The Agreement extends to employees who are duly 

elected or appointed by the Civil Service Association to the 
position of Workplace Delegate in accordance with sub- 
clauses (1), (2) and (3) of Clause 6.—Operating Principles 
of this Agreement. It extends to Government employers who 
are respondents to the awards listed in Schedule A to this 
Agreement. 

4.—Term. 
The term of this Agreement shall be for three years. 

5.—Framework. 
(1) The Government recognises and supports the right of 

unions to organise and represent employees. Constructive 
and consultative labour relations are important for economic 
development and increased organisational productivity, and 
rely on co-operation between the industrial partners based 
on mutual recognition and respect. 

(2) Government Policies on Paid Leave for Employee 
Representatives 

Existing Government policies under which employee 
representatives can request leave provide scope for such 
representatives to attend to those functions as a work place 
representative which contribute to harmonious labour 
relations within an organisation. Specifically, these situa- 
tions relate to instances where paid leave is granted to an 
employee: 

(a) who is required to give evidence before any 
Industrial Tribunal; 

(b) who as a union nominated representative of the 
employees is by mutual agreement or by the 
Industrial Tribunal, required to attend negotiations 
and/or conferences between the union and em- 
ployer; 

(c) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(d) who as a union nominated representative of the 
employees is by mutual agreement required to 
attend joint union/management consultative com- 
mittees or working parties. 

(e) who is a union nominated delegate on an internal 
Administrative Appeal Panel and Public Service 
Appeal Boards. 

(3) The Role and Responsibilities of CSA Workplace 
Delegates 

As representatives of the Union, workplace delegates 
have a legitimate role and function in assisting the union in 
the tasks of recruiting members, communicating with those 
members and providing them with relevant union informa- 
tion and services. 

Furthermore, there may be issues within an individual 
agency or workplace that relate to employee grievances and 
which do not fall within the scope of existing Government 
policies. Such issues may also relate directly to the 
employee-employer relationship, and the appropriate in- 
volvement of a Workplace Delegate will generally assist in 
resolving the grievance and thereby contributing to harmoni- 
ous labour relations within the organisation. 

A workplace delegate also needs to be aware that the 
primary role of an employee is to fulfil the contract of 
employment and that union activities undertaken as a 
workplace delegate should not unreasonably interfere with 
work duties. 

(4) Workplace Delegates—Role With Respect to Other 
Authorised Employee Representatives 

In agencies where there are agreed procedures designed 
to deal with specific issues such as sexual harassment, 
occupational health and safety or equal opportunity for 
which legitimate authorised and trained representatives have 
been appointed, a workplace delegate will normally refer 
any such issue arising to the appropriate representative. 

(5) Employer's Role and Responsibilities 

Employers have a responsibility to provide co-operation 
and support, so that workplace delegates are able to carry 
out their role and functions effectively. These functions 
should relate to the rights and interests of the employees in 
the workplace. Furthermore, the benefits resulting should be 
felt by employees within the particular workplace. 

6.—Operating Principles. 
(1) The definition of a workplace is defined as in the 

Occupational Health, Safety and Welfare Act 1984 as "a 
place, whether or not in an aircraft, ship, vehicle, building 
or other structure, where employees work or are likely to be 
in the course of their work". 

(2) Management shall recognise an elected/appointed 
workplace delegate for the workplace. Where a disagree- 
ment occurs over the level of coverage, the union and the 
agency shall negotiate an acceptable position. Such agree- 
ment should recognise union wishes for adequate member- 
ship representation, and any management concerns about the 
number of workplace delegates. 

(3) Following the election or appointment of a workplace 
delegate, the General Secretary of the CSA will advise the 
Chief Executive Officer of the relevant Agency, in writing, 
of such election or appointment. The workplace delegate 
will be issued with written credentials by the CSA 
authorising him or her to act as a workplace delegate in 
accordance with the provisions of this Agreement. 

(4) Management shall also recognise the authorisation of 
each person so elected/appointed to act in accordance with 
the duties of a workplace delegate as defined in this 
Agreement. In recognising workplace delegates, manage- 
ment signals that they have a legitimate role to play at the 
workplace. Such a role includes both rights and responsibil- 
ities. 

(5) Management and workplace delegates are committed 
to improved and effective consultation in the workplace, 
which can improve the working lives of employees and the 
productivity of the organisation. 

(6) Management recognises the importance of the 
well-being of employees and the part that consultation and 
the provision of information can play in this well-being. 

(7) Management shall facilitate this consultation through 
information sharing and participatory practices. 

(8) Such participatory practices might include the 
establishment of a joint consultative committee or other 
consultative forums. 

(9) Delegates shall be protected from any victimisation 
which may arise out of their need to carry out their duties 
as a delegate. Management recognise that it is paramount 
that workplace delegates are not threatened or disadvantaged 
in any way as a result of their role as workplace delegates. 

(10) It is recognised that workplace delegates require time 
to carry out their duties. Matters relating to employee 
grievances within an individual agency may require the 
involvement of a workplace delegate in that person's paid 
work time. Any such paid time shall be at a time suitable 
to both parties, and is provided to enable the resolution of 
workplace grievances and assist the promotion of co- 
operative labour relations. 

(11) Delegates shall be granted reasonable access to 
facilities required for the purpose of carrying out their 
duties, referred to in the above paragraph. Facilities may 
include but not be limited to access to relevant documents 
(eg. administrative instructions), the reasonable use of 
photocopiers, filing cabinets, meeting rooms, telephones 
and typing facilities. 

(12) Such access to facilities shall be negotiated at an 
agency level and shall not unreasonably affect the operation 
of the organisation. 

(13) Delegates shall have the right to display union 
material at the workplace. 

(14) On request. Delegates shall be provided with the 
names and locations of new employees and other informa- 
tion relevant for membership recruitment purposes. It is 
recognised that such information is necessary for the 
carrying out of duties by Workplace Delegates. 



7,—Grievance Resolution Procedure. 

(1) Grievances dealt with under this procedure may 
encompass, but not be limited to, such matters as: the 
numbers of workplace delegates; the use of facilities such 
as photocopiers, filing cabinets, meeting rooms, telephones, 
typing services, the amount of time spent by workplace 
delegates in carrying out their duties, and the level of 
support to workplace delegates by Agencies. 

(2) Any dispute concerning the interpretation of this 
Facilities Agreement should be resolved within the agency 
where possible, however, this does not preclude either party 
from seeking advice in order to resolve the dispute at any 
stage in the process. 

(3) The following stages should be followed:— 
(a) If a workplace delegate in an agency believes that 

the Agreement is not being implemented properly 
he or she should raise the issue with the 
appropriate Human Resource/Industrial Relations 
Manager or other appropriate manager. 

(b) If a manager in an agency believes that the 
Agreement is not being implemented properly he 
or she should raise the issue with the appropriate 
workplace delegate. 

(c) In the event that agreement is not reached at Stage 
(a) or (b) within five working days of the issue 
being raised, relevant CSA industrial staff should 
be involved in discussions on the issue. 

(d) In the event that agreement is not reached within 
five working days of being raised at stage (c) the 
issue should be referred to a Grievance Resolution 
Panel. This panel shall comprise a representative 
from the CSA industrial staff and a representative 
nominated by the Government agency involved. 
The Panel shall be chaired by someone mutually 
agreed by the CSA and the agency. 

(e) The Panel will normally be convened within five 
working days of the matter being referred to it and 
will normally make its decision within three 
working days of hearing submissions and will 
report in writing that decision to the parties within 
that time frame. 

(f) The panel will not normally require the hearing of 
submissions from other than: the workplace 
delegate, their supervisor, the employer and the 
union. 

(g) Where the decision of the panel is unanimous that 
decision shall be final. Where the decision of the 
panel is a majority decision either party shall have 
the right to refer the matter to the Western 
Australian Industrial Relations Commission. 

Schedule A—Respondents to CSA Awards and 
Agreements. 

1. Department for Community Welfare Institution Offi- 
cers Allowances and Conditions Award 1977 No. 3 of 1977 

RESPONDENT: 

Department of Community Services, 189 Royal 
Street, EAST PERTH WA 6000 

2. Department for Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) Award 
1990 

RESPONDENT: 

Department of Community Services, 189 Royal 
Street, EAST PERTH WA 6004 

3. Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983 No. 5 of 1983 

RESPONDENT: 

Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

4. Government Engineering and Building Trades Fore- 
man and Sub Foremen Award 

RESPONDENTS: 
The Minister for Environment; Housing; Construc- 

tion; Heritage, 12th Floor, Dumas House, 2 Hav- 
elock Street, WEST PERTH WA 6005 

The Minister for Transport, 12th Floor, Dumas 
House, 2 Havelock Street, WEST PERTH WA 
6005 

The Minister for Health, 189 Royal Street, EAST 
PERTH WA 6004 

The Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

The Minister for Agriculture, Water Resources, 
North West, 20th Floor, Forrest Centre, 221 St. 
Georges Terrace, PERTH WA 6000 

The Premier of Western Australia, 19th Floor, 
Capita Centre, 197 St. Georges Terrace, PERTH 
WA 6000 

The Board of Management, Royal Perth Hospital, 
Wellington Street, PERTH WA 6000 

The Board of Management, Fremantle Hospital, 
Alma Street, FREMANTLE WA 6160 

The Board of Management, Princess Margaret 
Hospital, Roberts Road, SUBIACO WA 6008 

The Board of Management, Sir Charles Gairdner 
Hospital, Verdun Street, NEDLANDS WA 6009 

The Board of Management, Perth Dental Hospital, 
196 Goderich Street, PERTH WA 6000 

Fremantle Port Authority, 1 Cliff Street, FRE- 
MANTLE WA 6160 

Board of the Water Authority of W.A., 
629 Newcastle Street, LEEDERVILLE WA 6007 

Homeswest, 99 Plain Street, EAST PERTH WA 
6004 

Commissioner of Main Roads, Waterloo Crescent. 
EAST PERTH WA 6004 

Zoological Gardens Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

Curtin University of Technology, Kent Street, 
BENTLEY WA 6102 

5. Government Officers (Social Trainers) Award 1988 
RESPONDENT: 

Authority of Intellectually Handicapped Persons, 
53 Ord Street, WEST PERTH WA 6005 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 

RESPONDENT: 
State Government Insurance Commission, 221 St. 

Georges Terrace, PERTH WA 6000 
7. Hostel Supervisory Staff Agreement 1980 

RESPONDENT: 
Country High Schools Hostels Authority, 87 Ade- 

laide Terrace, PERTH WA 6000 
8. Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
RESPONDENTS: 

Agriculture Protection Board of Western Australia, 
Baron-Hay Court, SOUTH PERTH WA 6151 

Albany Port Authority, PO Box 175, ALBANY WA 
6330 

Animal Resources Authority, PO Box 180, 
WILLETTON WA 6155 

Authority for the Intellectually Handicapped Person, 
53 Ord Street, PERTH WA 6000 

Builder's Registration Board, 18 Harvest Street, 
WEST PERTH WA 6005 

Bunbury Port Authority, PO Box 4, BUNBURY WA 
6230 

Burswood Park Board, Great Eastern Highway, 
RIVERVALE WA 6103 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Construction Industry Long Service Leave Payments 
Board, 3 Bennett Street, EAST PERTH WA 6004 
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Country High Schools Hostels Authority, 184 St 
Georges Terrace, PERTH WA 6000 

Dairy Industry Authority of Western Australia, 
217 Stirling Highway, CLAREMONT WA 6010 

Director General Department for Community Serv- 
ices, 189 Royal Street, EAST PERTH WA 6004 

Director of the Perth Mint, Hay Street, PERTH WA 
6000 

Director, State Printing Division, Department of 
Services, Station Street, WEMBLEY WA 6014 

East Perth Redevelopment Authority, 19 Pier Street, 
PERTH WA 6000 

Eastern Goldfields Transport Board, 108 Boulder 
Road, KALGOORLIE WA 6430 

Esperance Port Authority, PO Box 35, ESPER- 
ANCE WA 6450 

Executive Director, Department of Conservation and 
Land Management, 50 Hayman Road, COMO 
WA 6152 

Fremantle Cemetery Board, Carrington Street, 
PALMYRA WA 6157 

Fremantle Port Authority, PO Box 95, FRE- 
MANTLE WA 6160 

Geraldton Port Authority, PO Box 1064, GER- 
ALDTON WA 6530 

Hairdressers Registration Board, 678 Beaufort 
Street, MT. LAWLEY WA 6050 

Hedland College, PMB 1, SOUTH HEDLAND WA 
6722 

Herd Improvement Service of Western Australia, PO 
Box 463, BUNBURY WA 6230 

Joondalup Development Corporation, 40 The Espla- 
nade, PERTH WA 6000 

Kalgoorlic College, PMB 22, KALGOORLIE WA 
6430 

Karratha College, Millstream Rd, KARRATHA WA 
6714 

Keep Australia Beautiful Council, 12 Preston Street, 
COMO WA 6152 

King's Park Board, Kings Park Road, WEST 
PERTH WA 6005 

Legal Aid Commission of Western Australia, 105 St 
Georges Terrace, PERTH WA 6000 

Library Board of Western Australia, Cultural Centre, 
PERTH WA 6000 

Metropolitan Cemeteries Board, PO Box 53, CLAR- 
EMONT WA 6010 

Metropolitan Markets Trust, 280 Bannister Road, 
CANNING VALE WA 6155 

Nurses Board of Western Australia, 49 Stirling 
Highway, NEDLANDS WA 6009 

Painter's Registration Board, 18 Harvest Terrace, 
WEST PERTH WA 6005 

Perth Dental Hospital, 196 Goderich Street, PERTH 
WA 6000 

Perth Theatre Trust, 5 St Georges Terrace, PERTH 
WA 6000 

Port Hedland Port Authority, PO Box 2, PORT 
HEDLAND WA 6721 

Secondary Education Authority, 27 Walters Drive, 
OSBORNE PARK WA 6017 

Small Business Development Corporation, 553 Hay 
Street, PERTH WA 6000 

State Employment and Skills Development Author- 
ity, 35 Havelock Street, WEST PERTH WA 6005 

The Lotteries Commission, 334 Rokeby Road, 
SUBIACO WA 6008 

The National Trust of Australia (W.A.), 4 Havelock 
Street, WEST PERTH WA 6005 

The Waterways Commission, 184 St Georges Ter- 
race, PERTH WA 6000 

The Western Australian Film Council, 336 Churchill 
Avenue, SUBIACO WA 6008 

Totalisator Agency Board, 14 Hasler Road, 
OSBORNE PARK WA 6017 

Trustees of the Western Australian Museum, Francis 
Street, PERTH WA 6000 

Western Australian Alcohol and Drug Authority, 
7 Field Street, MOUNT LAWLEY WA 6050 

Western Australian Art Gallery Board, 47 James 
Street, PERTH WA 6000 

Western Australian Coastal Shipping Commission, 
Port Beach Road, NORTH FREMANTLE 

Western Australian Egg Marketing Board, 43 McG- 
regor Road, PALMYRA WA 6157 

Western Australian Fire Brigades Board, 480 Hay 
Street, PERTH WA 6000 

Western Australian Greyhound Racing Association, 
PO Box 9, CANN1NGTON WA 6107 

Western Australian Health Promotion Foundation, 
46 Parliament Place, WEST PERTH WA 6005 

Western Australian Land Authority (Landcorp) 
Joondalup House, 8 Davidson Terrace, JOONDA- 
LUP WA 6027 

Western Australian Meat Commission, PO Box 383, 
FREMANTLE WA 6160 

Western Australian Meat Marketing Corporation, 
Wellington Street, PERTH WA 6000 

Western Australian Potato Marketing Board, Cock- 
bum Road, HAMILTON HILL WA 6163 

Western Australian Sport Centre Trust (Super- 
drome), Stephenson Avenue, MT CLAREMONT 
WA 6010 

Western Australian Tourism Commission, 16 St 
Georges Terrace, PERTH WA 6000 

Zoological Gardens' Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

The Hon. Premier, the Hon. Deputy Premier and all 
Ministers of the Crown in the right of the State of 
Western Australia as they be from time to time. 

Parliamentary Secretary of the Cabinet: 25th Floor, 
Capita Centre, 197 St. Georges Terrace, PERTH 
WA 6000 

9. Parliamentary Employees Award 1989 
RESPONDENTS: 
(a) The Governor in Council acting on the recommen- 

dation of the President or the Speaker, as the case 
may be, in relation to the Clerks and Deputy 
Clerks of the Legislative Council and the Legisla- 
tive Assembly; 

(b) The President of the Legislative Council acting on 
the recommendation of the Clerk in relation to 
employees of the Council; 

(c) The Speaker of the Legislative Assembly acting 
on the recommendation of the Clerk in relation to 
employees of the Assembly;(d) The President and 
Speaker in relation to— 

(i) the Chief Hansard Reporter; 
(ii) the Parliamentary Librarian; 

(iii) the Executive Officer (Joint House); 
(e) The President and Speaker acting on the recom- 

mendation of the appropriate Head of Department 
in relation to employees of departments other than 
the Legislative Council or Legislative Assembly. 

10. Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and Conditions 
of Services Agreement 

RESPONDENT: 
Western Australian Fire Brigades Board, 480 Hay 

Street, PERTH WA 6000 
11. Western Australian Tourism Commission Employees 

Agreement 1985 
RESPONDENT: 

Western Australian Tourism Commission, 16 St. 
Georges Terrace, PERTH WA 6000 

12. Public Service Award 1992 No. PSA A 4 of 1989 
RESPONDENT: 

Public Service Commissioner, 469-489 Wellington 
Street, PERTH WA 6000 

13. Electorate Officers Award 1986 
RESPONDENT: 

Joint House Committee of the Parliament of Western 
Australia, Parliament House, Harvest Terrace, 
WEST PERTH WA 6005 
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INDEPENDENT SCHOOLS ADMINISTRATIVE AND 
TECHNICAL OFFICERS AWARD 1993 

No. A15 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia. Industrial Union of Workers 

and 

Aquinas College and Others. 

No. A 15 of 1991. 

Independent Schools Administrative and Technical Officers 
Award 1993. 

COMMISSIONER S.A. KENNEDY. 

29 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application for a new 
award to apply to certain administrative and technical 
personnel employed in independent schools in Western 
Australia but exclusive of Principals, Deputy Principals, 
Bursars as defined, and Teachers' Aides and Child Care 
Workers as defined. The application was before the 
Commission by consent in all respects save one. 

Two unions objected to the application as filed: the 
FMWU and ADSTE. However these objections were 
respectively resolved with The Independent Schools Sala- 
ried Officers' Association of Western Australia, Industrial 
Union of Workers (hereinafter "the ISSOA") and, subject 
to a recording of those agreements at the hearing, those 
objections were withdrawn. 

The application before the Commission has actually been 
the subject of discussions between the ISSOA and employ- 
ers for some two years and it has been before the 
Commission pursuant to a section 32 conference in recent 
weeks. That the parties are now in agreement on all terms 
and conditions to apply with the exception of one clause is 
a demonstration of their respective abilities to engage in 
fruitful discussions with due recognition of respective 
positions. The remaining issue involves long service leave. 
The parties agree that further discussion on this might be 
still availing and they seek that this part of the claim be 
divided off so that it can be pursued separately. 

The parties submit that the agreed terms of the proposed 
award sensibly reflects the range of conditions currently 
applying in the various schools to staff who would be 
covered. They say that this warrants a conclusion that the 
proposed award satisfies the First Award Principle. 

So far as the salaries scale is concerned the parties agree 
that this would involve increases to some staff which, they 
say, should be phased in with 50% of the increase being 
effected 6 months from the date the award issues and the full 
increase being implemented on and from 1 January 1994. 

It is noted that the parties agree that there might be some 
problems in settling implementation of some provisions of 
the proposed award across all staff to be affected. However, 
they say that to the extent that it is appropriate at this point, 
the award provides for the flexibility to enable them to be 
dealt with as they arise by the particular parties. 

Having regard for all before me I am satisfied that the 
award as sought, with the application for a long service leave 
clause divided from it, should issue and with the agreed 
operative dates. 

The parties are to be congratulated on the manner in 
which they have achieved this result. 

Minutes now issue. There will be a speaking to the 
minutes as required by any party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Aquinas College and Others 
No. A 15 of 1991. 

Independent Schools Administrative and Technical Officers 
Award 1993. 

COMMISSIONER S.A. KENNEDY. 
7 April 1993. 

Order. 
HAVING heard Mr I. Sands on behalf of The Independent 
Schools Salaried Officers' Association of Western Austra- 
lia, Industrial Union of Workers, Mr L. McGuinness on 
behalf of the Roman Catholic Archbishop of Perth (Inc.), 
Mrs P. Scott on behalf of various independent schools and 
Mr R. Gifford on behalf of the Association of Independent 
Schools of Western Australia (Inc.), now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

1. That pursuant to section 27(1 )(s) the remaining 
issue of the terms of any long service leave clause 
in the award shall be divided from Matter No. A 
15 of 1991 and shall be designated Matter No. A 
15A of 1991. 

2. That an award, to be known as the "Independent 
Schools Administrative and Technical Officers 
Award 1993" shall issue in the terms of the 
following schedule. 

3. That subject to 4. hereof the operative date of the 
award shall be on and from the 29th day of March 
1993. 

4. That insofar as any increases in salaries are 
pursuant to the terms of Clause 14.—Salaries, 
apply, 50 percent of such increase shall be due on 
the 29th day of September 1993, and 100 percent 
of the increase shall be due on and from the 1st 
day of January 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This award shall be known as the Independent Schools 
Administrative and Technical Officers Award 1993. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Contract of Service 
7. Hours of Duty 
8. Special Leave 
9. Sick Leave 

10. Leave Without Pay 
11. Annual Leave 
12. Reserved 
13. Classifications 



14. Salaries 
15. Bereavement Leave 
16. Maternity Leave 
17. Travelling Allowances 
18. Salary Record 
19. Location Allowances 
20. No Reduction 
21. Higher Duties 
22. Public Holidays 
23. Superannuation 
24. Consultative Provisions 

Schedule A—Parties 
3.—Area. 

This award shall apply to the whole of the State of 
Western Australia. 

4.—Scope. 
This award applies to administrative and technical 

officers as defined, who are employed by an independent 
school in the classifications mentioned in Clause 13.— 
Classifications of this award and not being principals, 
deputy principals, bursars (as defined in Clause 5.— 
Definitions of this award), teachers' aides or child care 
workers as defined in the Teachers' Aides' (Independent 
Schools) Award 1988. 

5.—Definitions. 
(1) "Officer" shall mean any person employed on the 

administrative or technical staff of an independent school 
with the exception of those classifications mentioned in 
Clause 4.—Scope. 

(2) "Full Time Officer" shall mean any person employed 
regularly on the administrative or technical staff of an 
independent school and whose total ordinary hours are 37.5 
hours per week for a minimum of 44 weeks per year. 

(3) "Part Time Officer" shall mean any person employed 
regularly on the administrative or technical staff of an 
independent school and whose total ordinary hours and/or 
weeks worked in the school, are less than those prescribed 
for full time officers. 

(4) "Temporary Officer" shall mean any person engaged 
as full time or part time as a replacement officer, provided 
that the period of engagement of a temporary officer shall 
be not less than twenty consecutive working days and not 
more than a period of twelve months. 

(5) "Relief Officer" shall mean any person employed full 
time or part time on a daily rate for a period not exceeding 
nineteen days. 

(6) "Bursar" shall mean any person employed in a senior 
management position who has managerial responsibilities 
including the delegated authority to act for the employer 
from time to time in the recruitment and termination of staff. 

(7) "Independent School" shall mean a school which is 
an efficient school within the meaning of the Education Act 
1928 and which is not administered by or on behalf of the 
government of Western Australia. 

6.—Contract of Service. 
(1) Each officer shall, upon engagement, be given a letter 

of appointment wherein the general conditions of the 
appointment are stated. The letter of appointment shall state 
the number of weeks worked per year, excluding annual 
leave. 

(2) The letter of appointment shall not contain any 
provision which is inconsistent with or contrary to any 
provision of this award. 

(3) During the school vacation periods or any part thereof 
during which an officer cannot be usefully employed, the 
employer shall be relieved of the obligation to provide work 
and the officer shall not be entitled to the payment of salary 
in respect of any such period during which no work is 
performed other than any period during which the officer is 
on annual leave or a public holiday where the public holiday 
falls on a day on which the officer would normally be 
employed to work. Provided that the maximum period 
covered by this subclause shall be eight weeks in any one 
year. 

(4) Except in the case of a relief officer, the termination 
of service of any officer shall require a minimum of two 
weeks' notice by either party. Failure to give the required 
notice shall make that party liable to forfeiture of payment 
to the other party of an amount equivalent to two weeks' pay 
or an amount equivalent to that period of notice not given 
or served. 

The requirements of this subclause may be waived in part 
or whole by mutual agreement between the officer and the 
employer. 

(5) The contract of service of a temporary officer shall be 
terminable at any time by either party giving not less than 
one week's notice. 

(6) The engagement of a relief officer shall be by the day 
and where the period of employment exceeds five days the 
notice of termination of service shall be one day. Where the 
employment is for five days or less the engagement shall be 
considered to be a specific period and notice shall not be 
required. 

(7) A part time officer shall receive payment for sick 
leave, long service leave and annual leave on a pro rata basis 
in the proportion of which his/her hours and/or weeks 
worked bear to the hours and/or weeks worked of a full time 
officer. 

(8) Upon termination a statement of service and a separate 
reference when requested by the officer shall be provided 
to the officer by the employer. 

(9) Nothing within this clause detracts from the em- 
ployer's right to dismiss summarily any officer for serious 
misconduct, in which case salary shall be paid up to the time 
of dismissal only. 

7.—Hours of Duty. 
(1) The ordinary hours of duty for a full time officer shall 

be 37.5 hours per week Monday to Friday inclusive and the 
hours of duty per day shall be fixed by agreement between 
the officer and the employer. 

(2) In the absence of any agreement reached in accordance 
with subclause (1) of this clause, the following hours of duty 
shall apply 

The ordinary hours of duty shall not exceed 37.5 hours 
per week and shall be worked on Monday to Friday, between 
the hours of 8.00am and 5.00pm. 

(3) The officer shall be allowed a meal break of not less 
than thirty minutes, nor more than one hour, to be taken 
between die hours of twelve noon and 2.00pm. 

(4) All time worked at the direction of the employer 
before the usual starting time or after the usual finishing 
time, or beyond 7.5 hours in any one day, or outside the 
spread of hours as prescribed under subclause (1) or (2) of 
this clause, shall be deemed over time and shall, at the 
discretion of the officer, be paid for at the officer's ordinary 
rate of pay or be given paid time off in lieu equivalent to 
the time worked. The time in lieu taken in accordance with 
this subclause shall be at such time as is agreed between the 
officer and the employer. 

8.—Special Leave. 
An officer shall, on sufficient cause being shown, be 

granted special leave with pay. 

9.—Sick Leave. 
(1) An officer who is unable to attend or remain at the 

place of employment during the normal hours of duty by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provision: 

(a) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the employer. 

(b) If in the first or successive years of service with 
the employer, an officer is absent on the ground 
of personal ill health or injury for a period longer 
than his/her entitlement to paid sick leave, 
payment may be adjusted at the end of that year 
of service or at the time the officer's services 
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terminate if such termination occurs before the 
end of that year of service, to the extent that the 
officer had become entitled to further paid sick 
leave during that year of service. 

(2) A temporary officer shall retain the benefit of 
accumulated sick leave credits upon appointment as a 
permanent officer provided that the service is continuous. 
For the purpose of this paragraph school vacations shall not 
be deemed to break the continuity of service. 

(3) The unused portions of entitlements to paid sick leave 
in any one year shall accumulate from year to year subject 
to this subclause and may be claimed by the officer if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during that year 
at the time of the absence. An officer shall not be entitled 
to claim payment for any period exceeding ten weeks in any 
one year of service. 

(4) Any time in respect of which an officer is absent from 
work, except time for which he/she is entitled to claim sick 
pay or time spent on holidays or such periods when the 
school is closed or special leave as prescribed by this award, 
shall not count for the purpose of determining his/her right 
to payment under this clause. 

(5) The provisions of this subclause with respect to 
payment do not apply to an officer who is entitled to 
payment under the Workers' Compensation and Assistance 
Act nor to an officer whose injury or illness is the result of 
the officer's own misconduct. 

(6) The provisions of this clause do not apply to an officer 
who fails to produce a certificate from a medical practitioner 
dated for the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer shall 
reasonably require; provided that the officer shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year, 
if any, shall be accompanied by such certificate. 

(7) This clause shall not apply to a relief officer. 

10.—Leave Without Pay. 
(1) While an officer has the right to apply for leave 

without pay the granting of such leave is at the discretion 
of the employer. 

(2) An officer applying for leave under this clause must 
state the period of such application and the reason for which 
the application is being sought. 

(3) Leave without pay— 
(a) does not constitute a break in service, 
(b) if granted other than under the provision of 

subclause (3) of Clause 6.—Contract of Service 
of this award, shall not count in calculating die 
period of service for any purpose of this award. 

(4) If an officer is granted leave without pay the question 
of the officer's specific duties on return to work should be 
considered before the granting of such leave and any 
arrangements made documented. If no prior arrangement is 
made, an officer upon return to service shall be entitled to 
a position commensurate with the position held immediately 
prior to the commencement of such leave. 

(5) The maximum period for which leave is granted under 
this clause shall be one year. 

11.—Annual Leave. 
(1) An officer who has completed 12 months continuous 

service or who has been employed for a minimum of 44 
weeks in a calendar year shall be entitled to a minimum of 
4 weeks paid annual leave. 

(2) All time for which the school is closed due to vacation 
leave shall count for the purpose of determining an officer's 
right to payment under this clause. 

(3) Leave may be taken at a time agreed to between the 
employer and the officer. 

(4) If after four weeks continuous service in any 
qualifying period an officer lawfully leaves his/her employ- 
ment or his/her employment is terminated by the employer 
through no fault of the officer, the officer shall be paid salary 
in lieu of annual leave propiortionate to his/her length of 
service calculated to the nearest completed week of service. 

(5) A leave loading equivalent to 17.5 percent of four 
weeks salary shall be paid to an officer who has become 
entitled to annual leave in accordance with this clause. 

(6) If an officer's commencement is after 1 January, then, 
by agreement between the employer and the officer, the 
officer may be granted pro-rata annual leave to the end of 
the calendar year. Subsequent years of employment can 
commence on 1 January. 

(7) If any award holiday falls within an officer's period 
of annual leave and is observed on a day which in the case 
of that officer would have been an ordinary working day, 
there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

12.—Reserved. 

13.—Classifications. 
On commencement of employment, the officer shall be 

placed in one of the following levels dependent upon 
classification, qualification and experience: 

(1) "Officer" Level 1. 
(a) The officer at this level requires no prior 

experience or formal qualifications in the 
performance of the job and works under 
direct supervision. 

(b) Examples of positions which may appropri- 
ately be classified as Level 1: 
general clerical assistant, switchboard opera- 
tor, word processing operator, data entry 
operator, laboratory attendant, school secre- 
tary and any assistant employed within the 
terms of Clause 4.—Scope of this award. 

(2) "Officer" Level 2. 
(a) The officer at this level performs duties under 

general supervision, may have acquired some 
relevant qualifications and is competent in 
the performance of tasks associated within 
Level 1 positions. 

(b) Examples of positions which may appropri- 
ately be classified as Level 2, in addition to 
those prescribed for Level 1, are as follows: 
library assistant, laboratory assistant, ac- 
counts clerk, word processing operator, data 
process operator, secretarial duties, recep- 
tionist/switchboard operator and school sec- 
retary. 

(3) "Officer" Level 3. 
(a) The officer at this level works as a competent 

skilled autonomous officer and has knowl- 
edge, skills and demonstrated capacity to 
undertake complex tasks. The officer is 
likely to have TAFE/TERTIARY or equiva- 
lent qualifications. 

(b) Examples of positions which may appropri- 
ately be classified as Level 3. 

Technician employed in the audio visual, 
computer, media, library or laboratory de- 
partments and/or any other technician em- 
ployed in the school; secretary; bookkeeper; 
computer system supervisor; senior clerk or 
senior computer operator; accounts officer; 
records officer and school secretary. 

(4) "Officer" Level 4. 
(a) The officer at this level, through formal 

qualification or job responsibility, is fully 
competent in the performance of the job 
function. 

The officer at this level would have a high 
degree of autonomy, initiative and discretion 
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in the work program and would be responsi- 
ble for the supervision of other administra- 
tive and/or technical officers. 

(b) Examples of positions which may appropri- 
ately be classified as Level 4. 

Assistant bursar and/or registrar, senior 
finance officer, senior laboratory technician, 
school and /or principal's secretary in a 
secondary school and office manager with 
supervisory duties. 

14.—Salaries. 
(1) (a) The minimum annual salary, according to 

classification and experience, payable to an 
officer shall be: 

Level 2 

Level 3 

Level 4 

Level Salary 
Level 1 18,500 

18,750 
19,00) 
19,250 
19,50) 
19,750 

Level 2 20,500 
21,00) 
21,500 
22,000 
22,50) 
23,00) 

Level 3 24,0)0 
24,60) 
25,20) 
25,80) 
26,40) 
27,00) 

Level 4 25,SO) 
26,50) 
27,50) 
28,50) 
29,500 
30,50) 

(b) On appointment an officer shall be placed at 
the appropriate salary level according to full 
time experience and the classifications as 
prescribed in Clause 13.—Classifications. 

(c) On application by the officer and by agree- 
ment with the employer, salaiy may be 
deemed to include an amount which is paid 
on behalf of the officer into an approved 
superannuation fund nominated in accor- 
dance with the provisions of Clause 23.— 
Superannuation of the award, and not being 
an employer contribution to superannuation 
paid in accordance with either Federal legis- 
lation or an employer's contributory superan- 
nuation fund. 

(d) An officer appointed to a salary rate shall 
proceed by annual increments to the maxi- 
mum of that classification level. 

(e) If during progression through the salary 
steps, and within an appropriate time frame 
prior to the officer's next annual increment, 
the employer considers such increment to be 
inappropriate due to work performance and 
as such does not recommend or authorise 
further progression, then the employer shall 
state the reasons in writing to the officer 
concerned. 

Such reasons should indicate the areas 
where the employer considers improvement 
is required. 

If the improvement required is achieved, 
then the officer shall then proceed to his/her 
appropriate salary level. 

(f) An officer shall only progress from one level 
to another in accordance with the provisions 
as prescribed in Clause 13.—Classifications. 

(g) The years of experience are indicated by the 
equivalent number of steps from the entry 
level. 

(h) For the purposes of determining weekly or 
fortnightly salary, the annual salaries as 
prescribed in subclause (1) of this clause, 
shall be divided by 52.16 or 26.08 respec- 
tively. 

(i) Where the conditions of employment of any 
officer are subject to the provisions of 
subclause (3) of Clause 6.—Contract of 
Service of this award, then by agreement 
between the officer and the employer salary 
may be averaged over the period of a full 
year. 

(2) Junior Classification 
An officer under the age of 20 years shall 

receive the following percentages of the rate 
appropriate to Level 1. 
Under 17 years of age 60% 
17 years of age 70% 
18 years of age 80% 
19 years of age 90% 

(3) A relief officer shall be paid a loading of 
twenty-five percent in addition to the salaries 
prescribed in subclause (1) of this clause. 

15.—Bereavement Leave. 
An officer shall, on the death within Australia of a spouse, 

de-facto spouse, parent, parent-in-law, brother, sister, child 
or step-child be entitled to paid leave up to and including 
the day of the funeral of such relation, for a period of up to 
two days not exceeding the number of hours which would 
have been worked by the officer in that time. Proof of such 
death shall be furnished by the officer to the satisfaction of 
the employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the officer otherwise would have 
been on duty and shall not be granted in any case where the 
officer concerned would have been off duty in accordance 
with the roster, or on long service leave, vacation leave, or 
on sick leave, or on workers' compensation, or on authorised 
leave without pay or on a public holiday. 

16.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An officer who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than twelve months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part time officer. 
(b) Maternity leave shall mean unpaid maternity 

leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3), (4) and (6) of this 
clause, the period of maternity leave shall be for 
an unbroken period of 12-52 weeks and shall 
include a minimum period of six weeks' compul- 
sory leave to be taken immediately before the 
presumed date of confinement and a minimum 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An officer shall give not less than ten weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken. 



(c) An officer shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the officer 
make it inadvisable for the officer to continue at her present 
work, the officer shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) The period of maternity leave may be lengthened 

by agreement between the officer and the em- 
ployer in accordance with the provisions of Clause 
10.—Leave Without Pay of this award. 

(b) The period of maternity leave may be shortened 
by agreement between the officer and the em- 
ployer. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
officer terminates other than by the birth of a 
living child. 

(b) Subject to paragraph (c) of this subclause, where 
the pregnancy of an officer then on maternity 
leave terminates other than by the birth of a living 
child, it shall be the right of the officer to resume 
work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the officer to the employer that she 
desires to resume work. 

(c) An officer's right to resume work within the 
period specified in paragraph (b) of this subclause 
shall be subject to the practicality of enabling the 
officer to resume within that period, but in any 
case that limitation shall not be invoked to extend 
the period of leave beyond the date originally 
agreed to. 

Where the officer's resumption is delayed, she 
may undertake temporary employment with an- 
other employer without affecting her contract of 
service with the school from which she took 
maternity leave. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after twenty-eight 
weeks other than by the birth of a living child 
then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 

sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed the 
period of leave prescribed under subclause (2)(a) 
or (4)(a) of this clause. 

(c) For the purposes of subclauses (8), (9) and (10) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An officer returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an officer who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the officer 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of leave including leave 

taken pursuant to subclauses (2) and (6) of this 
clause does not exceed the period of leave 
prescribed under subclause (2)(a) or (4)(a) of this 
clause, an officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an officer during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) An officer on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an officer on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An officer shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than six weeks prior to the 
expiration of her period of maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an officer who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the officer is qualified and the duties 
of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Officer 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement officer 
under this subclause, the employer shall inform 
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that person of the temporary nature of the 
employment and of the rights of the officer who 
is being replaced. 

(c) Before an employer engages a person to replace 
an officer temporarily promoted or transferred in 
order to replace an officer exercising her rights 
under this clause the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the officer who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement officer. 

(e) A replacement officer shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months' qualifying period. 

17.—^Travelling Allowances. 
(1) Where an officer is required by the employer to work 

away from the officer's usual place of employment the 
employer shall pay the officer any reasonable travelling 
expenses incurred except where an allowance is paid in 
accordance with subclause (2) hereof. 

(2) Where an officer is required and authorised to use 
his/her own motor vehicle in the course of duty, the officer 
shall be paid an allowance of not less than that prescribed 
for taxation purposes by the Australian Taxation Officer for 
a vehicle with a conventional motor of not more than 
1600cc. 

18.—Salary Record. 
(1) The employer shall keep or cause to be kept, a record 

or records containing the following particulars: 
(a) Full name and residential address of each officer. 
(b) The starting and finishing times and the hours 

worked each day and each week. 
(c) The salary paid each pay period. 

(2) Salaries shall be paid at least monthly. 
(3) The salary records shall be open for inspection by a 

duly accredited official of the union during the usual office 
hours at the employer's office and the official may be 
allowed to take extracts therefrom. 

(4) (a) If, for any reason, the record is not available 
for inspection by the union official when the 
request is made, the union official and the 
employer or his/her agent may fix a mutually 
convenient time for the inspection to take 
place. 

(b) If a mutually convenient time cannot be 
fixed, the union may advise the employer in 
writing that it requires to inspect the record 
in accordance with the provisions of this 
award and shall specify the period contained 
in the record which it requires to inspect, and 
within ten days of receipt of such advice the 
employer shall make such record available. 

19.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in Clause 14.—Salaries of this award, 
an officer shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town $ 
Agnew 13.90 
Argyle (see subclause 12) 35.80 
Balladonia 13.50 
Barrow Island 23.30 
Boulder 5.60 
Broome 22.00 
Bullfinch 6.60 
Carnarvon 11.20 
Cockatoo Island 24.20 
Coolgardie 5.60 

Cue 14.10 
Dampier 19.00 
Denham 11.20 
Derby 22.90 
Esperance 4.30 
Eucla 15.40 
Exmouth 19.60 
Fitzroy 27.60 
Goldsworthy 12.80 
Halls Creek 31.30 
Kalbarri 4.60 
Kalgoorlie 5.60 
Kambalda 5.60 
Karratha 22.50 
Koolan Island 24.20 
Koolyanobbing 6.60 
Kununurra 35.80 
Laverton 14.00 
Learmonth 19.60 
Leinster 13.90 
Leonora 14.00 
Madura 14.50 
Marble Bar 34.00 
Meekatharra 12.10 
Mt Magnet 15.00 
Mundrabiila 15.00 
Newman 13.20 
Norseman 11.60 
Nullagine 33.90 
Onslow 23.30 
Pannawonica 17.90 
Paraburdoo 17.70 
Port Hedland 18.90 
Ravensthorpe 7.40 
Roeboume 25.80 
Sandstone 13.90 
Shark Bay 11.20 
Shay Gap 12.80 
Southern Cross 6.60 
Telfer 31.70 
Teutonic Bore 13.90 
Tom Price 17.70 
Whim Creek 22.30 
Wickham 21.80 
Wiluna 14.20 
Wittenoom 30.10 
Wyndham 33.90 

(2) Except as provided in subclause (3) of this clause, an 
officer who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an officer: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such officer shall be paid 66 2/3 per cent of the 
allowances prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause 
shall have effect on and from the 24th day of July 1990. 

(4) Except where an officer is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that officer shall 
continue to receive the allowance at the higher rate until 1 
July 1988 when the difference between the rate being paid 
and that due under subclause (2) of this clause shall be 
reduced by 33 1/3%; the difference remaining on 1 January 
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1989 shall be reduced by 50% from that date and payment 
in accordance with subclause (2) of this clause will be 
implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior officers, 
relief officers and part time officers shall receive that 
proportion of the location allowance as equates with the 
proportion that their wage for ordinary hours that week is 
to the adult rate for the work performed. 

(6) Where an officer is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an officer is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or de-facto spouse; or 
(ii) a child where there is no spouse or de-facto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an officer is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any officer 
subject to the provision of this Award whilst that officer as 
at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

20.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the salary of any officer who at the date of this award 
was being paid a higher rate than the minimum prescribed 
for the officer's classification at that time. 

21.—Higher Duties. 
An officer engaged on duties carrying a higher rate of 

salary than his/her ordinary classification, shall be paid the 
higher salary for the time so engaged provided the 
engagement is for no less than 5 consecutive working days. 

Where an officer has worked two periods of 5 consecutive 
days or more in one year on duties carrying a higher rate of 
salary, then any subsequent higher duties in that year shall 
be paid for at the higher salary rate. 

22.—Public Holidays. 
(1) (a) The following day or days observed in lieu 

shall, subject to this subclause be allowed as 
holidays without deduction of pay, namely. 
New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday 
by arrangement between the parties in lieu of 
any days named in this subclause. 

(b) When any of the days mentioned in para- 
graph (a) hereof falls on a Saturday or a 
Sunday the holiday shall be observed the next 
succeeding Monday. 

(c) Where a holiday or substituted holiday 
prescribed in paragraphs (a) or (b) hereof 
falls on a day not usually observed by the 
school as a holiday, and upon which the 
officer is required to work, the officer shall 
have one (1) day added to Annual Leave. 

(d) Where a holiday or substituted holiday 
prescribed in paragraphs (a) or (b) falls 
during term or Christmas vacation, in a 
period where the officer is stood down 
without pay because he/she is not required to 
work and is not being paid annual leave or 
other leave, such officers shall be entitled to 
payment for such holidays. 

23.—Superannuation. 
(1) Employer Contributions 

(a) An employer shall contribute to superannuation 
for each eligible officer in accordance with 
Federal Legislation to one of the following 
approved superannuation funds: 

(i) CONCEPT ONE—superannuation plan 
which was established and is governed by a 
trust deed and rules dated 23 September 
1986, as amended; and 

(ii) an exempted fund allowed by subclause (3) 
of this clause. 

(b) Employer contributions shall be paid at least 
monthly for each week of service that the eligible 
officer completes with the employer. 

(c) "Ordinary Time Earnings" means the salary or 
other remuneration periodically received by the 
officer in respect to the time worked in ordinary 
hours and/or any other rate paid for all purposes 
of the award to which the officer is entitled for 
ordinary hours of work. 

(2) Fund Membership 
(a) "Eligible Officer" shall mean a full time or part 

time officer employed under the terms of this 
award. 

(b) An officer shall not be eligible to join the fund 
until he/she has completed one month's satisfac- 
tory service. On completion of this period the 
officer shall be entitled to the appropriate em- 
ployer contribution, from the date of the officers' 
commencement. 

(3) Exemption 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this award: 
(a) was contributing to a superannuation fund, in 

accordance with an order of an industrial tribunal; 
or 

(b) was contributing to a superannuation fund in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of officers and 
makes payment for officers covered by this award 
in accordance with that order or award; and 



(c) subject to notification to the Union, was contribut- 
ing to a superannuation fund for officers covered 
by this award where such payments are not made 
pursuant to an order of an industrial tribunal. 

(d) was not contributing to a superannuation fund for 
officers covered by this award; and 

(i) written notice of the proposed alternative 
superannuation fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative superannuation fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all officers are adequately 
informed of the provisions of the superannuation funds 
available. 

24.—Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to the improvement of the efficiency of 
the independent school sector in Western Australia. 

(2) In order to facilitate the outcomes as determined in 
paragraph (1) above, there shall be established an independ- 
ent schools consultative committee with equitable represen- 
tation of employers and the Union which will provide: 

(a) for the continuation of the award restructuring 
process as determined, from time to time, by the 
Western Australian Industrial Relations Commis- 
sion; 

(b) a forum which will deal with ongoing claims for 
salary and conditions; 

(c) the means by which positive assistance can be 
given to areas of common concern, the settlement 
of disputes at an industry level, the support for 
professional development and the development of 
the independent school sector generally. 

Schedule. A—Parties. 
Name; Address. 

Employer Parties 
The Anglican Schools Commission (Inc.) PO Box 653 

Morley WA 6062. 
Aquinas College Mt Henry Road, Manning WA 6152. 
Association of Independent Schools Of Western Australia 

(Inc.) 3/41 Walters Drive, Herdsman Business Park, 
Osborne Park WA 6017. 

Bible Baptist Christian Academy Lot 374 Chidlow Street, 
Mt Helena WA 6555. 

Catholic Education Commission of WA 50 Ruislip Street, 
Leederville WA 6007. 

Community School 160 High Street, Fremantle WA 
6160. 

Forrestfield Christian School 336 Hawtin Road, For- 
restfield WA 6058. 

Guildford Grammar School 11 Terrace Road, Guildford 
WA 6055. 

Hale School Hale Road, Wembley Downs WA 6019. 
Korsunski-Carmel School Cresswell Road, Dianella WA 

6062. 
Kulkarriya Community School PO Box 3, Fitzroy 

Crossing WA 6765. 
Methodist Ladies College 356 Stirling Highway, Clare- 

mont WA 6010. 
Montessori School 18 Montessori Place, Kingsley WA 

6026. 
Perth College 31 Lawley Crescent, Mount Lawley WA 

6050. 
Penrhos College 101 Morrison Street, Como WA 6152. 

Presbyterian Ladies College (Inc.) 14 McNeil Road, 
Peppermint Grove WA 6011. 

The Roman Catholic Archbishop of Perth (Inc.) Victoria 
Square, Perth WA 6000. 

Scotch College (Inc.) 76 Shenton Road, Claremont WA 
6010. 

Seventh Day Adventist School Cnr Nineth Road and 
Wungong Roadm, Armadale WA 6112. 

Speech and Hearing Centre for Children (WA) Inc. Dodd 
Street, Wembley WA 6014. 

St Hilda's Anglican School For Girls (Inc.) Bay View 
Terrace, Mosman Park WA 6012. 

St. Mary's Anglican Girls School (Inc.) Elliott Road, 
Karrinyup WA 6018. 

Trinity College Riverside Drive, East Perth WA 6004. 
Wesley College 40 Coode Street, South Perth WA 6151. 

Union Party 
The Independent Schools Salaried Officers' Association 

of Western Australia, Industrial Union of Workers 110 
Charles Street, West Perth WA 6005. 

THE ROYAL AUTOMOBILE CLUB OF W.A. 
(INCORPORATED) ENTERPRISE BARGAINING 

AGREEMENT 1993 
No. AG 21 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia 
and 

The Royal Automobile Club of W.A. (Inc.) 
No. AG 21 of 1992. 

COMMISSIONER R. N. GEORGE. 
17 March 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 21 of 1992. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Beros on behalf of the Respondent, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled The Royal 
Automobile Club of W.A. (Incorporated) Enterprise 
Bargaining Agreement 1993 No. AG 21 of 1992, 
signed by me for identification, be registered as an 
Enterprise Bargaining Industrial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as The Royal Automobile 

Club of W.A. (Incorporated) Enterprise Bargaining Agree- 
ment 1993, No. AG 21 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Background 
8. Continuous Improvement Activities 1992-3 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1025 

9. Wages 
10. Dispute Settlement Procedure 
11. Commitments 
12. Renewal of Agreement 

Schedule A—Signatories to Agreement 

3.—Incidence and Parties Bound. 
(1) This agreement shall have effect throughout the Perth 

metropolitan area. 
(2) This agreement shall apply to and be binding upon the 

Royal Automobile Club of W.A. (Incorporated), the Metals 
and Engineering Workers' Union—Western Australian 
Branch and all persons employed by The Royal Automobile 
Club of W.A. (Incorporated) in the following areas of its 
operations, being:— 

(a) Those persons covered by terms and conditions of 
the R.A.C. Patrolmen's Award 1988. 

(b) Those persons employed as service Attendants, 
Vehicle Inspectors and Senior Vehicle Inspectors. 

(3) The parties accept they are bound by the terms of this 
agreement for its period of operation and will oppose any 
applications by other parties to be joined to this agreement. 

(4) The parties to this agreement will comply with its 
terms, notwithstanding the provisions of any Award, Order 
or Industrial Agreement by which they are covered. 

4.—Date and Period of Operation. 
This agreement shall operate from the commencement of 

the first pay period beginning on or after 26 February 1993 
and shall remain in operation until 31 December 1993 at 
which time it shall cease to operate unless renewed 
following its review pursuant to Clause 12.—Renewal of 
Agreement, hereof. 

5.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the R.A.C. Patrolmen's Award 1988 for 
those employees covered by that award. 

(2) Where there is any inconsistency between this 
agreement and the parent award, this agreement shall prevail 
to the extent of the inconsistency. 

6.—Single Bargaining Unit. 
(1) The employees and union covered by this agreement 

have formed a single bargaining unit within the Royal 
Automobile Club of W.A. (Incorporated) in accordance with 
the requirements of the Western Australian Sate Wage Case 
Decision in January 1992. 

(2) The single bargaining unit has held negotiations and 
full agreement on the terms of this agreement has been 
reached between the parties. 

(3) The parties to this agreement agree that relevant 
information to enable the effective monitoring of productiv- 
ity benefits flowing from this agreement will be made 
available. 

7.—Background. 
(1) The parties to the award, referred to in Clause 

3.—Incidence and Parties Bound hereof, see this Enterprise 
Bargaining Agreement as a continuing programme of 
restructuring and consolidation of Structural Efficiency 
Principles introduced as a result of the 1987 State Wage 
Case Decision. 

(2) The parties recognise that this agreement, along with 
amendments to the parent award and considerations which 
will come into place during the term of this agreement, shall 
lead to the fruition of the Structural Efficiency principles 
introduced in 1987. 

(3) Fundamental to maintaining results already gained 
and to further commit the parties to continuing Structural 
Efficiency reform, the following initiatives have been put in 
place:— 

(a) A Consultative Committee has been established to 
facilitate consultation between the employer and 

employees with a view to' maintaining and 
developing a skilled and flexible workforce and to 
provide employees with career opportunities 
within the requirements of the award. 

(b) A procedure has been developed to allow for the 
resolution of any grievance or industrial dispute 
that may arise. 

(c) Regular meetings of the Consultative Committee 
have resulted in information sharing and problem 
solving instrumental to greater understanding and 
the promotion of harmonious relations between 
the Club and its employees. 

8.—Continuous Improvement Activities 1992-3 
(1) The parties are committed to the on-going process of 

continuous improvement. During the term of this Agree- 
ment, the parties agree to continue a commitment to 
Structural Efficiency and to implement the following short 
term issues: 

(a) Patrolmen: 
(i) Continuous improvements in plotting and job 

allocation procedures will be implemented 
designed to increase patrol productivity by 
way of reduced non-productive travel and 
time and stand-by time. 
This includes but is not limited to subpara- 
graphs (ii) through (v) below, which have 
been or will be implemented on ratification 
of this agreement by the Commission. 

(ii) To ensure an even spread of patrols over the 
metropolitan area at commencement of each 
shift by way of increased flexibility of work 
arrangement, columns on the established 
roster shall be redefined as designated geo- 
graphical zones, via North, South and East 
plus a Temporary column. 

(iii) "Base starts" as designated in the estab- 
lished roster will be replaced by designated 
geographical point starts in all instances, 
unless advised otherwise by management, 
prior to shift start. 
The designated geographical point starts will 
be in accordance with the zones stipulated in 
subparagraph 8(l)(a)(ii) as follows: 
North Zone:— Floreat, Jersey Street Park- 

ing area, Henderson Park 
South Zone:— East Fremantle, Riverside 

Road parking under Stirling 
Bridge 

East Zone:— East Perth, Number 4 car 
park. 

(iv) These arrangements do not in any way affect 
the agreement entitled, "Pre-shift Call On" 
recorded in the minutes of the 22nd meeting 
of the R.A.C. Joint Committee. 

(v) Unproductive time will be reduced by the 
elimination of unnecessary attendance of 
patrols at headquarters for administration 
purposes, specifically by the use of prepaid 
envelopes for accounting and information 
transfer purposes and the strategic placing of 
replacement gas bottles and spares. 

(b) Vehicle Inspectors: 
(i) Vehicle Inspection Procedures 

(aa) Vehicle Inspection procedures will be 
revised, including workshop and on-site 
procedures, to ensure the inspection 
services meet R.A.C. member's require- 
ments and that productivity is improved. 
A review involving consultation be- 
tween Vehicle Inspectors and R.A.C. 
management will be completed by 31 
January 1993 and will develop the 
following new inspection procedures. 
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— a "mechanical inspection" which 
emphasises the major mechanical 
components of a vehicle and which 
will be completed in approximately 
1.5 inspection periods. 

— a "master inspection" which is 
based on the existing full inspection 
but encompassing changes which 
may add value to the inspection or 
reduce inspection time (particularly 
with respect to current 3 and 4 
inspection period vehicles). 

— an "on-site inspection" which in- 
creases emphasis on the major me- 
chanical components and decreases 
emphasis on cosmetic components. 

The above inspections are to be imple- 
mented by 1 June, 1993. 

(bb) The parties shall report to the Commis- 
sion on progress in the implementation 
of this provision on or before the 1 June 
1993. 

(ii) Automotive Information System 
To improve productivity by improving ac- 
cess to technical information by employees 
and also to add value to the Technical 
Advisory Service to members, the estab- 
lished Automotive Inspection System operat- 
ing in Perth will be expanded and will be 
further introduced at Balcatta and Myaree 
branches. 

(2) The parties agree to implement improvements 
inefficiency of operation over the longer term. 

Specifically, this will include, but is not limited to the 
following: 

(a) Electronic Vehicle Location: 
The introduction of Electronic Vehicles Location 
technology for both patrol vehicles and member 
vehicles will be an aid to effective plotting and 
will give further effect to subparagraph 8(l)(a)(i). 
This will be introduced as soon as the R.A.C. 
establishes its cost effectiveness. 

(b) Award Coverage: 
The parties agree to the establishment of one 
Award to include coverage of Patrols, Service 
Attendants, Vehicle Inspectors and Senior Vehicle 
Inspectors. By so doing, the industrial relations of 
employees covered will be enhanced and the 
administration thereof streamlined. 

(3) The parties agree to cross skilling Patrols and Vehicle 
Inspectors subject to: 

(a) Cost effectiveness of operation. 
(b) Agreement on classification. 

(4) The parties are committed to the finalisation of a 
classification structure during the term of this Agreement 
which will provide a career path within the scope of the 
R.A.C.'s Patrol and Vehicle Inspection Operations. 

9.—Wages. 
(1) The parties agree that an increase of 4.5% on the base 

wage will be paid by the R.A.C. on ratification of this 
agreement; in accordance with the following schedule. 

Base 41/2% Total 
Classification Wage Productiv- Wage 

$ per ity $ per 
week Week 

Patrol 442.50 19.90 462.40 
Vehicle Inspector 522.10 23.50 545.60 
Senior Vehicle Inspector 
(Headquarters) 546.50 24.60 571.10 
Senior Vehicle Inspector 
(Myaree/Balcatta Branch) 538.10 24.20 562.30 
Booking Officer 522.10 23.50 545.60 
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Classification Base 41/2% Total 
Wage Productiv- Wage 
$ per ity $ per 
week Week 

Service Attendant 399.80 18.00 417.80 
Vehicle Inspector (Special 
Services) 526.50 23.70 550.20 

10.—Dispute Settlement Procedure. 
The Dispute Settlement Procedure shall be that as 

prescribed in Clause 27.—Avoidance of Industrial Disputes 
in the R.A.C. Patrolmen's Award 1988. 

11.—Commitments. 
(1) All parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) This agreement prescribes that further wage and salary 
increases shall not be made during its life, except when 
consistent with a State Wage Case decision. 

12.—Renewal of Agreement. 
(1) Three months prior to the cessation of its period of 

operation the parties will review the continuation of this 
agreement, subject to an assessment of achievements in 
productivity and efficiency during its terms. 

(2) The parties to this agreement shall make application 
to the Commission for its cancellation in that it shall cease 
to have affect as at the 31 December 1993. 

Schedule A—Signatories to Agreement. 
The Royal Automobile Club of W.A. (Incorporated) 

Enterprise Bargaining Agreement 1993, No. AG 21 of 1992. 
Signed for and on behalf of 
The Metals and Engineering Workers' Union. W.A. 

Branch. 
John Sharp-Collett, 

State Secretary. 
Signed for and on behalf of 
The Royal Automobile Clubof W.A. (Inc.). 

Mr N. Harrison. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA (ENTERPRISE BARGAINING) 

AGREEMENT 1993 
No. AG 4 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

State Energy Commission of Western Australia 
No. AG 4 of 1993. 

COMMISSIONER O. K. SALMON. 
2 April 1993. 

Order. 
HAVING heard Ms M. Robinson on behalf of the Applicant 
and Mr S. Dunstan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O. K. SALMON. 

[L.S.] Commissioner. 



AWARDS/AGREEMENTS— 
Variation of— 

AMBULANCE SERVICE COMMUNICATION 
CENTRE EMPLOYEES' AWARD 1991 

No. A4 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia, W.A. Ambulance Service Inc. 
No. 738 of 1992. 

Ambulance Service Communication Centre Employees' 
Award 1991 

No. A 4 of 1991. 
COMMISSIONER S.A. KENNEDY. 

12 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is a wage claim. The award 
sought to be varied to is the Ambulance Service Communi- 
cation Centre Employees' Award 1991 ("the Award"). The 
application was filed by The Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch ("the FMWU") 
in June 1992 but the dispute between the parties over the 
claim is of longer standing than that. 

There is no doubt that these parties made sustained efforts 
to resolve the differences between them but to no avail. 
Industrial action was taken by the employees concerned. 
Both sides acknowledge that to some extent this reflected 
frustration at the length of time involved in the negotiation 
processes to them. They agreed that in the interests of 
harmony the issue should be referred for arbitration. 
Nonetheless it is worth noting that even after reaching that 
conclusion these parties continued to discuss the matter and, 
indeed, facilitated the proceedings by their co-operation. 

The FMWU claims that the application should be dealt 
with as "a special case" pursuant to the Wage Fixing 
Principle [(1992) 72 WAIG 191], 

There are two classifications in the Award: Communica- 
tions Officer and Senior Communications Officer. Currently 
the Award provides three salary points for Communications 
Officers ranging from $409.00 per week to $432.30 per 
week. The FMWU claim is for an extension of the salary 
points to six with the base rate to be $427.10 per week 
ranging to $491.00 per week. 

Currently Senior Communications Officers in their first 
year of employment are entitled to $445.70 per week and 
in their third year of employment $471.80 per week. The 
FMWU claim in respect of the Senior Communications 
Officer position is limited to increases in the three existing 
salary points. The rates sought are $508.60 per week in the 
first year of employment, $522.10 in the second year of 
employment and $536.30 in the third year of employment; 
being increases per week respectively of $62.90, $64.30 and 
$64.50. 

Considerable documentary evidence as well as witness 
evidence was put before the Commission. 

The claim involves 15 communications officers employed 
in the Respondent Employer's communication centre. The 
costs of the FMWU's proposal are before the Commission. 

The FMWU's argument can be summarised as follows. 
The rates applied to communication officers and their 
supervisors had not been the subject of any work value 
assessment at all since the decision to replace qualified 
ambulance officers in the communications centre by other 
personnel was taken in 1983 and effected in 1984. What 
happened at that time was a striking of a rate by the 
employer by some reference to clerical rates in the state 
public service. Subsequently classifications in the state 

public service were broad banded and any relativities 
between the communications officers and the public service 
rates were not maintained. It says that this situation contrasts 
the comparability of other rates of the approximately 450 
employees in the ambulance service with public service 
rates. 

The FMWU referred the Commission to rates applying 
in other ambulance service communication centres around 
Australia, most of them staffed by qualified ambulance 
officers, for comparisons. It also referred the Commission 
to rates applying in the communication centres of other 
emergency services such as the police and fire brigade in 
support of its contention that the current rates applying to 
communications officers are clearly without any relative 
work value assessment. 

According to the FMWU, in assessing the worth of the 
work now, die Commission should have regard for the work 
of communications officers since 1984. This then would see 
an evaluation of the effect of changes in training, in 
responsibility, and in duties including the amalgamation of 
telephone and despatch work, and the introduction of new 
computer aided despatch technology. 

The FMWU noted that the current Wage Fixing Principles 
provide that the time from which work value changes in an 
award should be measured is, unless extraordinary circum- 
stances can be demonstrated in special case proceedings, the 
date of operation of the second structural efficiency 
adjustment allowable under the September 1989 State Wage 
Decision. But it says that the Wage Fixing Principles are not 
a bar to going back to December 1984 for a work value 
examination because the circumstances which existed at the 
time of ratification of the second stage structural efficiency 
principle wage increase do establish extraordinary circum- 
stances. 

The Award was varied on 25 June 1990 for the second 
structural efficiency principle adjustment. [Matter No. 125 
of 1992(R2)]. The FMWU says that the memorandum of 
agreement signed at that time and the record of transcript 
of the proceedings reflected an acknowledgement by the 
parties that a work claim for communications staff remained 
to be dealt with and that this primarily arose from the 
prospective introduction of new technology and a significant 
up grading of St John Ambulance communications service. 
According to the FMWU a co-operative process had been 
commenced in 1989 to train and prepare the staff for the new 
equipment and for the parties to consider a claim for 
improved wages. It says that it was an issue in 1989 in the 
work place that a wage claim would be pursued on work 
value grounds. And, it says, it was only delays and problems 
in the implementation of new technology which inhibited its 
pursuance earlier and led at the time of the second stage 
structural efficiency increase to an opening being left for a 
later claim. 

The FMWU says that, having regard for all of the record 
as to wage adjustments and particularly the agreement in 
1990 to reserve a right to pursue a work value claim 
subsequently, the Commission should conclude that special 
case consideration was warranted. 

Thus the FMWU seeks to increase the rates of wage 
payable to Communication Officers and Senior Communi- 
cation Officers employed by the Respondent on the grounds 
that the increases sought— 

• would reflect changes in work value since 
December 1984 and not accounted for in the 
Structural Efficiency process and further work 
value resulting from changes in technology; and 

• would restore an equitable base between these 
employees and employees elsewhere who perform 
work which is the same or substantially the same 
as the Communications Centre staff; and 

• would determine appropriate relativities within 
the Award and with other awards applying to the 
Respondent's operations. 

The Respondent strongly denies the FMWU's interpreta- 
tion of the 1990 memorandum of agreement and the 
understanding between the parties at that time so far as a 
prospective work value claim was concerned. It acknowl- 
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edges that the introduction of new technology anticipated in 
1990 had actually occurred much more slowly than expected 
and that these delays were a source of frustration to 
everyone. It says, effectively, that the attempt now to go 
back to 1984 for an evaluation of work value reflects the 
frustration in the work place at the delay in the ability to 
pursue the wage claim. 

The Respondent acknowledges that changes in the radio 
and computer added despatch systems since 1990, together 
with additional training and skills necessary to trial and 
implement the new systems, do justify a review of the wages 
of communications officers. It emphasises that this should 
be a final assessment; that it should not be open to the 
FMWU to come back on another occasion in relation to that 
technology; and, most importantly for the purposes here, 
that it should be limited to an evaluation of the changes since 
1990. 

Further the Respondent says that as the Award is a 
minimum rates award, the Wage Fixing Principles require 
that any work value adjudication which results should 
include a minimum rates adjustment consideration. It 
submitted an exhibit which incorporates minimum rates and 
supplementary payments structure by reference to metal 
trades standards with the highest classification being the 
bench mark set at 98%; that being seen by it as reasonably 
within the frame of other minimum rates adjustments such 
as applies to security officers award in the private sector. 
The Respondent acknowledges the arbitrary nature of these 
relativities and suggested that an avenue be left open for the 
parties to review internal relativities in the Award and 
consideration of competency based training and, possibly, 
in concert with an analysis of competency standards 
involving the ambulance officers. According to the Respon- 
dent then, this would be an acknowledgement of the special 
circumstances in terms of the structural efficiency arrange- 
ments. 

So far as the work value is concerned, the Respondent 
says that other than the new technology, little has changed. 
It notes that the prerequisite for employment as a communi- 
cation officer is only Year 10 schooling. The Respondent 
says that much of the work carried out is actually quite 
routine and undemanding though it acknowledges that its 
suggested frame of incremental points reflects its view that 
experience results in greater proficiency in this area. 

The Respondent acknowledges the accuracy of the 
FMWU information on rates and organisation applying in 
communication centres of other ambulance services. So far 
as ambulance officers go, it emphasised that no direct 
comparisons can be drawn at this stage because the process 
of evaluation of competencies is still underway. It rejects 
any nexus or relativity with the public service. And it 
submits that rates in other emergency services such as police 
and fire brigade communication centres are of no direct 
comparability because these result from paid rates awards 
while the award being considered here is a minimum rates 
one. 

The record of the wage adjustment at the time of the 
structural efficiency principle changes is dealt with subse- 
quently. The record between them to date as to minimum 
rates adjustments is also relevant. 

When the wage adjustment of 2.5% allowable under the 
Wage Fixing Principles was incorporated in the Award in 
October 1991 the parties informed the Commission that they 
intended to commence minimum rates adjustment discus- 
sions in November 1991. But the parties have made no real 
progress in that respect. This appears to be due to the small 
number of employees who would be affected and, more 
particularly, the extent to which these parties have sought 
to date to pursue the establishment of competencies and 
relativities for ambulance officers. It seems that there is 
consensus between them that the establishment of compe- 
tencies and relativities for communications officers would 
be best carried out after the completion of that task. That 
course seems quite sensible to me but the problem is that 
the prospects for an early resolution of the competencies and 
relativities of ambulance officers appears distant at this 
stage and, in the absence of proper evaluation, any minimum 
rates adjustment structure could not be purported as actually 

establishing relativities. It may be that in the circumstances 
here the requirement for a structuring of the total rates to 
account for a base rate and supplementary payment could 
be imposed with a proviso for subsequent review as the 
Respondent suggests. This dealt with subsequently. 

I turn now to the 1990 memorandum of agreement 
between the parties. This, of course, is crucial for the 
consideration of the special case claim. 

The 1990 memorandum of agreement between the parties 
for the purposes of the second stage structural efficiency 
wage increase included the following: 

(5) It is agreed that the parties are committed to 
discussing an appropriate work value claim for 
Communication Centre staff in the event that the 
introduction of new technology results in a 
significant net addition to their skills and responsi- 
bilities. 

The term is an agreed term of a document produced 
between the parties put in support of their then common 
position before the Commission. They now disagree as to 
its meaning. On the one hand the FMWU says it reflects an 
agreement to discuss a wage value claim with unlimited 
reference. On the other hand the Respondent says the 
agreement reflected a (belated) reservation of a right to raise 
a claim (a right with which the Respondent agreed) for an 
increase in wages on top of the then rates and subject to a 
"significant net addition in value of work" resulting from 
the new technology. 

And, so far as the Respondent is concerned, this position 
is vindicated by the Wage Fixing Principles avenues and 
supported by witness evidence. The FMWU, of course, says 
that the Wage Fixing Principles only mean that the special 
case avenue must be pursued now in lieu of any other avenue 
and it relies on its interpretation that the agreement was to 
allow for a total work value assessment after the implemen- 
tation of the new technology, supported by wimess evidence 
going to the raising of work value in the work place as early 
as 1989, for access. 

I have examined these competing views and the evidence 
carefully in coming to the following conclusions. 

In establishing just what was the agreement between the 
parties in 1990, where these were made express in terms, I 
consider that the statutory rules of interpretation should 
apply. That is, the terms as expressed must be examined in 
the context of the document as a whole for their ordinary 
meaning. If that meaning is clear then there is no warrant 
to go any further. If the term is ambiguous then it is possible 
to refer to extrinsic aids to establish the true meaning. 

On my reading of the term now in dispute, the agreement 
of the parties to discuss a work value claim for communica- 
tion officers was to be triggered by a conclusion that the 
introduction of new technology resulted in a significant net 
addition to their skills and responsibilities. There is no 
express limitation of any work value assessment to the value 
of the net addition. It is the conclusion that skills and 
responsibilities have been added to which is to be the 
catalyst for "the work" to be evaluated for the purposes of 
establishing its value. And the Respondent (as well as the 
FMWU) say that the implementation of the new technology 
warrants work value consideration. Accepting that, then the 
pre-condition for the agreement is to consider the value of 
the work is met. 

And, while in my view it is not necessary to go any 
further, I note that the evidence is that the work of 
communications officers has never been subjected to work 
value testing in the Commission and that the Respondent 
itself is anxious not to undervalue or demean the work of 
these employees. 

And to so the Wage Fixing Principles in general terms. 
Clearly and relevantly there is a cut off proviso contained 
therein for the purposes of work value considerations. It is 
an approach which has been adopted on other occasions by 
the Commission in Court Session in State Wage Cases. The 
moral is that those who would assert that certain employees 
warrant wage increases on work value grounds, namely 
unions, can hardly rest in righteousness on such claims. The 
record might be of no use to that union's members other than 



as a measure of neglect. Now it is only the avenue of 
"special case" which can be an alternative to the cut off 
point. But in my view the circumstances here of the 1990 
reservation are sufficient to warrant that consideration. This 
claim constitutes a special case. 

1 turn now to the matter of work value. 
The principal duties of the persons staffing the communi- 

cation centre involve receiving telephone calls for ambu- 
lance services and acting on these in the despatch of 
ambulances; determining the priorities to apply in the 
process. There are also duties in liaising with other 
emergency services and the media, in monitoring ambulance 
movements, in ensuring that due breaks are able to be taken 
by ambulance officers, in undertaking training as required 
and in maintaining a knowledge of medical protocols. There 
are no specific pre-requisite qualifications for entry into this 
work other than a Year 10 education level but it is clear from 
the evidence that there are essential qualities required for the 
carriage of the work. Not surprisingly these include a level 
of maturity and abilities to record accurately and to 
communicate accurately. More significant perhaps is the 
need for level headedness and steadiness in emergency 
situations. A supervisor is required to have all the necessary 
attributes and skills at a higher level than communication 
officers; and to train as necessary and to supervise or assist 
as necessary. The centre was staffed by qualified ambulance 
officers until the mid 1980's. The duties of telephonist and 
radio despatch are combined. 

Having regard for all the evidence of the duties involved, 
the degree of responsibility involved, the level of training 
and the entry requirements I have concluded as follows. 

The qualities which a communication officer in an 
ambulance service must have include maturity, an ability to 
act quickly, coolness under pressure, organisation skills, 
familiarity with the metropolitan area and clarity of 
expression. It is noted that the requisite education level on 
entry is not high but this can not be taken too far. Indeed, 
given the nature of the job, it is likely that the need for 
maturity and demonstrable skills is more important on entry. 
Certainly all the employee witnesses called amply demon- 
strated this for practical purposes. And the employer, not 
surprisingly, seems to have applied this criterion at the 
selection point. The implementation of new technology and 
the development of the range of duties and the training on 
the job are significant. 

It is not possible to directly compare the work of the 
communications officers with the public service. No nexus 
is established or can be maintained. I have noted the rates 
applying in the other emergency services but the fact of paid 
rates in these areas is a significant factor limiting any direct 
comparison. The rates applying in communications centres 
of other ambulance centres also pose problems for compar- 
isons. For one, there is the prevalence of qualified 
ambulance officers carrying out the work. And then there are 
different mixes of duties and supervisory distinctions as well 
as differences in technology application. 

In Victoria the communications centre staffing is by 
qualified ambulance officers with the telephone function 
separate to the despatch function and with the rates, 
including an allowance of $17.50 for working in the centre, 
ranging from $545.80 per week to $629.65 at supervisor 
level. Ambulance officers in the communication centre in 
Queensland have been replaced on a trial basis by 
non-ambulance qualified personnel on rates of $486.55 per 
week for communications operator and $762.70 per week at 
the supervisory level. The telephone and despatch duties are 
combined there and it appears that the size of the 
Queensland operations is similar to the operations in this 
State. In South Australia the telephone and despatch 
functions are separate and the centre is staffed by qualified 
ambulance officer on weekly rates of $563.80 for the day 
shift telephonist, $586.35 per week (including a 4% loading 
for computer aided despatch duties), and $594.50 for what 
are designated team leaders. In the Northern Territory the 
telephone and despatch duties are combined with qualified 
ambulance officers in the communications centre and with 
a weekly rate of $526.20 applying. 

There are some notable features in other states; for 
instance, the payment of an allowance to the ambulance 
officers working in the control room in Victoria and a 4% 
loading paid to ambulance officers in the position of 
Co-ordinator in the control room in South Australia. But, 
again no substantive parallels can be drawn. Perhaps the 
most useful parallel is with the situation in Queensland 
where non-ambulance officers are carrying out the work. In 
that State too there are only two classifications; Communi- 
cations Operator (at $486.55 per week) and Communication 
Centre Supervisor (at $762.70 per week) the rates applying 
being significantly higher than those proposed by the 
FMWU. 

Having regard for all the evidence before me as to the 
work I have concluded that while it can not be established 
that there is a direct comparability between the work of these 
employees and employees in ambulance services elsewhere, 
nonetheless it appears that the rates in the Award are so far 
out of kilter with those applying elsewhere as to be 
unreasonable. And again, while there is no direct compara- 
bility established between the work of these employees and 
employees in other emergency services communications 
centres which could give rise to any nexus (even leaving 
aside the paid rates aspect which is a very significant 
difference), there is nothing in that area which could suggest 
that the current rates in the Award are near to the value of 
work or that the FMWU claim is extravagant. 

There is another point of course. This is a minimum rates 
award. As noted the second structural efficiency principle 
adjustment was made to the Award in 1990. No minimum 
rates adjustment has commenced. No competencies have 
been established, or relativities established and nor, it 
appears, have there been any progress towards this. 

I accept the Respondent's contention that the minimum 
rates adjustment process is an avenue to apply to this Award 
and I recognise the proposal raised by the Respondent that 
a metal trades relativity could be established with some 
reservation of review opportunity. This might well be a 
practical course to follow, though there has been little if any 
discussion between the parties as to the correctness of the 
relativities proposed. 

In essence all of this points to the need for the parties to 
undertake the work of competency evaluation and relativi- 
ties within the award and in relation to other employees in 
the same services. But it also seems to me that in all these 
circumstances an imposition of a relativity by the Commis- 
sion would be premature; though a requirement for the 
parties to consider this course expeditiously (including the 
Respondent's suggestion) would not be. 

And so to the rates. As noted, while the rates applying 
elsewhere can not be said to provide a direct, substantive 
guide, they do suggest that the current rates applying in 
Western Australia underrate the work value considerably. 
And in the same context the claim of the FMWU can hardly 
be said to be extravagant. 

On the basis that the parties should get on with the 
minimum rates exercise I am prepared to largely endorse the 
claim of the FMWU. The rates now struck are arbitrarily 
based on broad conclusions as to work value and not on any 
nexus. However, the decision which results must mean, of 
course, that the issue of all work value in relation to the new 
technology is determined. There is no avenue for double 
counting. 

As to operative date I have decided that, having regard 
for budgetary factors and the fact that at the time of hearing 
the new technology was not fully operational, the increases 
should be in two stages. The first instalment will have an 
operative date of the first pay period on or after the 25th day 
of November and the second instalment will have an 
operative date of the first pay period on or after the 25th day 
of February 1993. 

5 March 1993 

Reasons for decision and minutes of orders in this matter 
issued on 12 February 1993. At the speaking to the minutes 
the employer raised a question as to the application of the 
decision in respect of each of the employees affected. In 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

effect it queried whether any movement of an employee on 
the new wages scale should be related to the level applying 
prior to the decision or not 

This question was not dealt with in the reasons for 
decision. Accordingly it could not be said that the minutes 
were in error because of a failure to reflect those reasons. 
In essence the Respondent's submission could only go to a 
failure of the Commission to deal with an issue between the 
parties properly before it. The Respondent was given 24 
hours to specify to the Commission its particulars of the 
alleged omission. However that did not occur and a further 
examination of the record has not added to the matter. There 
is no reason for the Commission to take it further. 

The order which issues will reflect the minutes other than 
the typographical errors identified at the speaking to the 
minutes will be corrected and that the additional phrases of 
specification as to levels which were raised by the FMWU 
at the speaking to the minutes and agreed to by the 
Respondent will be included. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

St John Ambulance Australia, W.A. Ambulance Service Inc. 

No. 738 of 1992. 

Ambulance Service Communication Centre Employees' 
Award 1991 

No. A 4 of 1991. 

COMMISSIONER S.A. KENNEDY. 

9 March 1993. 
Order. 

HAVING heard Ms S. Jackson on behalf of The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Mr M. O'Connor on behalf of the St John Ambulance 
Australia, W.A. Ambulance Service Inc., now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1989 do hereby order— 

1. That the Ambulance Service Communication 
Centre Employees' Award 1991 as amended be 
further varied in accordance with the following 
schedule. 

2. That the rates in Column A of Clause 9.—Wages 
shall have effect from the beginning of the first 
pay period on or after the 25th day of November 
1992. 

3. That the rates in Column B of Clause 9.—Wages 
shall have effect from the beginning of the first 
pay period on or after the 25th day of February 
1993. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

Schedule. 
Clause 9.—Wages: Delete this clause and insert the 

following in lieu thereof: 
9.—Wages. 

The minimum rates of weekly wages payable for officers 
covered by this Award shall be as follows: 

A B 
Operative Operative 

Date Date 
ist pay period 1st pay period 

on or after on or after 
25/11/92 25/02/93 

$ $ 
(I) (a) Communications Officer: 

1st year of employment 418.00 427.00 
2nd year of employment 430.00 439.00 
3rd year of employment 442.00 452.00 
4th year of employment 456.00 466.00 
5th year of employment 466.00 476.00 
6th year of employment, 
and thereafter 481.00 491.00 

(b) Senior Communications 
Officer: 
Ist year of employment 
in this rank 488.00 508.00 
2nd year of employment 
in this rank 497.00 522.00 
3rd year of employment 
in this rank and therafter 510.00 536.00 

(2) Where casual officers are employed, they shall be paid 
at the rates prescribed in paragraph (a) of subclause (1) of 
this clause, as applicable to first year of employment, plus 
20%. Any casual officer shall only be employed for periods 
of less than two weeks duration. 

CATERING WORKERS' (RACECOURSE, SHOW 
AND SPORTING GROUNDS) AGREEMENT, 1976 

No. 47 of 1976. 
INDUSTRIAL AGREEMENT. 

No. 1 of 1980. 
Registered: 

THIS Agreement made in pursuance of the Industrial 
Arbitration Act, 1912-79, this 31st day of January, 1980, 
between the Federated Liquor and Allied Industries Em- 
ployees' Union of Australia, Western Australian Branch, 
Union of Workers, (hereinafter referred to as the "Union") 
of the one part and Top Catering Pty Ltd, Kwik Snax Pty 
Ltd, Lambeg Pty Ltd, (Trading as New Embassy Caterers) 
and Consolidated Catering Services Pty Ltd, (hereinafter 
referred to as the "Employer") of the other part, whereby 
it is mutually agreed by and between the parties as follows— 

Whereas the parties hereto being the parties to an 
Industrial Agreement made on the 19th day of August, 1976, 
and numbered 47 of 1976, do mutually agree that the said 
Industrial Agreement shall be and the same is hereby varied 
in the following manner to operate as from the 1st February, 
1980, that is to say— 

Clause 11—Wages. 
Delete subclause (1) from this clause and insert in 

lieu thereof the following— 
(1) Classifications (total wage per week): 

$.0 
(1) Chef 163.90 
(2) Qualified Cook 148.20 
(3) Cook employed alone 139.30 
(4) Other cooks 136.80 
(5) Bar attendant 138.90 
(6) Head Waiter/Waitress 148.20 
(7) Head Steward/Stewardess 148.20 
(8) Hostess 148.20 
(9) Waiter/Waitress 134.50 

(10) Steward/Stewardess 134.50 
(11) Cashier 138.90 
(12) Storeman 136.70 
(13) Snack Bar Attendant 134.50 
(14) Kitchenhand 132.60 
(15) Cleaner 132.60 
(16) General Hand 132.60 



In witness whereof the parties hereto have executed this 
agreement on the day and year first hereinbefore written. 

Signed for and on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers— 
J. D. Anastasakis, Acting President. 
E. L. Fry, Secretary-Treasurer, 
in the presence of—J. M. Zimmermann. 
Signed for and on behalf of Top Hat Catering Pty Ltd, and 
Kwik Snax Pty Ltd— 
P. A. H. Hickson. 
in the presence of—J. M. Zimmermann. 
Signed for and on behalf of Lambeg Pty Ltd—(Trading as 
New Embassy Caterers)— 
R. A. Harvey. 
in the presence of— 
J. M. Zimmermann. 
Signed for and on behalf of Consolidated Catering Services 
Pty Ltd— 
S. R. Soutter. 
in the presence of— 
J. M. Zimmermann. 

CCA SNACK FOODS PTY LIMITED (WESTERN 
AUSTRALIA) ENTERPRISE AGREEMENT 1992 

No. AG 5 of 1992 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

3. Clause 3.—Scope: Delete subclauses (1) and (2) of this 
clause and insert in lieu thereof— 

(1) The area and scope of this Agreement shall be the 
same as that prescribed in the: 
(a) Metal Trades (General) Award 1966 (No. 13 

of 1965); 
(b) Transport Workers' (General) Award No. 10 

of 1961; 
(c) Food Industry (Food Manufacturing or Proc- 

essing) Award (No. A 20 of 1990); 
as at the 23rd day of November 1992 insofar as 
these Awards applied to the employees of The 
Smith's Snackfood Company Limited. 

(2) This Agreement shall apply to the persons 
employed by The Smith's Snackfood Company 
Limited at the worksite located at Bannister Road, 
Canning Vale in the State of Western Australia in 
the classifications listed in Clause 16.—Wages of 
this Agreement. 

4. Clause 4.—Parties: Delete this clause and insert in lieu 
thereof— 

4.—Parties. 
The parties to this Agreement are: 

The Smith's Snackfood Company Limited (here- 
inafter "the Company"); 
The Food Preservers' Union of Western Australia, 
Union of Workers (hereinafter "the FPU"); 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
(hereinafter "the TWU"); 
Metal and Engineering Workers' Union—West- 
em Australia (hereinafter "the MEWU"); 

provided that "Unions" shall mean the three unions 
named in the foregoing and "Union" shall mean any 
one of the three unions named in the foregoing. 

Smith's Snackfood Co Ltd and Others 
No. 43 of 1993. 

COMMISSIONER C. B. PARKS. 
1 April 1993. 

Order. 
HAVING heard Ms B. Gavranich on behalf of the Applicant 
and Mr A.D. Lucev on behalf of Smith's Snackfood Co Ltd, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the CCA Snack Foods Pty Limited (Western 
Australia) Enterprise Agreement 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 1 January 1993. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Eric Dry Cleaners and Others 
No. 79 of 1993. 

Dry Cleaning and Laundry Award 1979 
No. R 35 of 1978. 

SENIOR COMMISSIONER G. G. HALLIWELL. 
15 March 1993. 

Schedule. 
1. Delete the Agreement title and insert in lieu thereof— 

THE SMITH'S SNACKFOOD COMPANY LIMITED 
(WESTERN AUSTRALIA) ENTERPRISE AGREE- 
MENT 1992 

2. Clause 1.—Title: Delete this clause and insert in lieu 
thereof— 

1.—Title. 
This Agreement shall be referred to as "The Smith's 

Snackfood Company Limited (Western Australia) 
Enterprise Agreement 1992". 

HAVING heard Ms D. Biaskett on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 3rd 
day of March, 1993. 

(Sgd.) G. G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: 
(a) Delete the words "Schedule of Respondents" and 

insert in lieu thereof the following: 
Schedule A—Respondents 

(b) Immediately following the words "Schedule A— 
Respondents" insert the following: 

Schedule B—Parties to Award 
2. Clause 6.—Definitions: Delete subclause (6) of this 

clause and insert in lieu thereof the following: 
(6) "Union" for the purposes of this Award shall 

mean the Federated Miscellaneous Workers 
Union of Australia, Western Australian Branch. 

3. Clause 32.—Maternity Leave: Delete the word 'order' 
where it appears in paragraph (d) of subclause (3) and insert 
in lieu the word 'award'. 

4. Clause 34.—Superannuation: Delete the preamble to 
subclause (5) of this clause and insert in lieu thereof the 
following: 

(5) Exemptions: 
Exemptions from the requirement of this clause 
shall apply to an employer who at the date of 
operation of this clause: 

5. Schedule of Respondents. 
(a) Delete the title of this Schedule and insert in lieu 

thereof the following: 
Schedule A—Respondents 

(b) Delete "Alsco Linen Service Pty Ltd, 228 Great 
Eastern Highway, Rivervale" from this Schedule where it 
appears and insert in lieu thereof the following: 

Alsco Linen Service Pty Ltd 
33-37 Canvale Road 
Canningvale 
[As at 3 March 1993—not operating in Dry Cleaning 
Industry] 

6. Following Schedule A—Respondents, insert the 
following new schedule: 

Schedule B—Parties to Award 
Eric Dry Cleaners 
Burt Street 
Boulder WA 6432 
Valiant Dry Cleaners 
Frederick Street 
Albany WA 6330 
North Star Steam Laundry and Dry Cleaners 
Edgar Street 
Port Hedland WA 6721 
Busselton Dry Cleaners 
43 Nuove Street 
Busselton WA 6280 
Four Seasons Dry Cleaners 
Katanning WA 6317 
Eimes Dry Cleaners and Laundry 
Norseman Road 
Esperence WA 6450 
Alsco Linen Service Pty Ltd 
33-37 Canvale Road 
Canningvale WA 6155 
Federated Miscellaneous Workers' Union of Australia, 
WA Branch 
61 Thomas Street 
SUBIACO WA 6008 

IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

No. A 43 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore Ltd 

and 

The Australian Workers' Union, 
West Australian Branch, Industrial 

Union of Workers and Others 

No. 292 of 1993. 

Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award 

No. A 43 of 1981 

COMMISSIONER J. F. GREGOR. 

2 April 1993. 
Order. 

HAVING heard Mr R. Woodward on behalf of BHP Iron 
Ore Ltd and Mr R. Keegan on behalf of the Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia—Western Australian Branch and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); Mr D. Bartlem on 
behalf of the Metal and Engineering Workers' Union— 
Western Australia and Mr S. Booth on behalf of The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

(1) That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. A 43 
of 1981 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the 3rd day of April 1993 until 
the 2nd day of April 1994. 

(2) That where the provisions of the Appendix 
conflict with the Award, the Appendix shall apply 
for the term prescribed in (1) hereof. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Appendix 1: Delete the preamble of this Appendix and 
insert in lieu thereof the following: 

In lieu of the corresponding provisions in the Award 
the following provisions which have been agreed in an 
Enterprise Bargain shall apply from the 3rd day of 
April 1993 to die 2nd of April 1994. 



LAUNDRY WORKERS' AWARD 1981 
No. A 29 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Alsco Linen Service Pty Ltd and Others. 
No. 951 of 1992. 

Laundry Workers' Award, 1981 
No. A 29 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Laundry Workers' Award, 1981 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 3rd day 
of March, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete this clause and insert in 

lieu thereof the following: 
6.—Definitions. 

(1) "Laundry Employee—Grade 1" means:— 
— An employee in the first 6 months (991 

hours inclusive of public holidays and 
annual leave) of employment with no 
previous experience in the industry. 

— Works under routine supervision either 
individually or in a team environment. 

— Responsible for own work subject to 
detailed instructions. 

— Carries out duties in a safe, responsible 
and efficient manner. 

Indicative of tasks which an employee at this level 
may perform are the following:— 

1. Be able to identify and classify items of 
linen/garments and associated simple tasks. 

2. Be able to load and unload drying machines. 
3. Be capable of simple keyboard operations. 
4. Maintain simple production records. 
5. Clean machines. 

Furthermore, an employee at this level will be 
trained in at least one of the following work 
brackets:— 
Bracket 1 

1. Perform all manual or machine folding/ 
hanging operations on linen/garments. 

2. Perform all ironing machine functions either 
manually or with the aid of semi-automatic 
or automatic feeding, folding and preparing 
equipment. 

3. To operate a tunnel finisher. 
4. To use a heat seal or heat marking machine 

or to mark linen with any other type of 
machine manually. 

5. Packing of garments/linen for customer sup- 
ply. 

Bracket 2 
1. Operate any washing, drying and extracting 

equipment. 
2. Operate towel unwinding equipment. 

Bracket 3 
1. Operate any textile pressing machine. 

Bracket 4 
1. Manual or machine repairer of garments or 

linen. 
(2) "Laundry Employee—Grade 2" means:— 

An employee with at least 6 months employ- 
ment in the industry who can competently perform 
the tasks required of them in the appropriate 
bracket, as well as meeting the general require- 
ments of a Grade 1, even though they may not 
have completed training in all the tasks in their 
Bracket. Notwithstanding, in such case, the 
employee will be required to qualify in the tasks 
missed while in Grade 1. 

Furthermore an employee at this level will be 
trained in at least one additional bracket. 

An employee at this level must also be able 
to:— 

— Operate with a minimum of supervision. 
— Recognise and report obvious faults in 

the equipment they use. 
— Be responsible for the maintenance of the 

quality and quantity of their own output. 
(3) "Laundry Employee—Grade 3" means:— 

An employee who meets the requirements of a 
Grade 2 Laundry Worker, and in addition: 

1. Has the skills to efficiently carry out two 
Brackets and is required to utilise these 
skills. 
OR 

2. Operates washing and ancillary equipment 
and is responsible for work flow and control 
of all washing supplies for such equipment 
and can carry out these tasks with minimal 
supervision. 
OR 

3. A repairer who is competent to perform all 
facets of repair functions and is required to 
utilise these skills. Tasks performed by a 
repairer at this level would include but not be 
limited to the following: 

— zip replacement 
— pocket replacement 
— alterations 
— making of monograms 

(4) "Laundry Employee—Grade 4" means:— 
— Meets the requirements of a Grade 3 

Employee. 
— Appointed to supervise a production 

section of the operation. 
— Responsible for the work flow and 

quality standards. 
— Responsible for the implementation of 

on-the-job training. 
Indicative of the tasks which an employee at 

this level may perform include the following:— 
— induction of new employees; 
— co-ordinates employees and work on a 

daily basis; 
— exercises intermediate keyboard skills. 

(5) "Casual Employee" means any employee who is 
employed for a period of not more than 20 
working days exclusive of public holidays. An 
employee who is continuously employed for more 
than this time shall be regarded as permanent. 
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2. Clause 7.—Wages: Delete this clause and insert in lieu 
thereof the following: 

7.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
(1) Adult Employees 

Classification Rate 
Relativity to 
Tradesperson 

Laundry Employee— 
Grade 1 $325.75 80% 

Laundry Employee— 
Grade 2 $331.00 85% 

Laundry Employee— 
Grade 3 $344.45 91% 

Laundry Employee— 
Grade 4 $348.60 95% 

(2) Junior Employees: 
Junior employees shall receive the prescribed 

percentage of the adult rate for the class of work 
on which they are engaged. 

% 
Under 16 years of age 55 
16 to 17 years of age 65 
17 to 18 years of age 75 
18 to 19 years of age 85 
19 to 20 years of age 90 
20 to 21 years of age Adult Rates 

(3) Transition to New Classification Structure: 
(a) As at the first pay period commencing on or 

after the 3 March 1993 all employees 
employed pursuant to the provisions of this 
award shall be transferred to the new classifi- 
cation structure. 

(b) Provided that no employee shall suffer a 
reduction in wages as a result of transfer onto 
the new classification structure. 

(4) Casual employees shall receive 20 per cent in 
addition to the rates prescribed in this clause for 
the work performed. 

3. Clause 22.—Allowances: Delete this clause and insert 
in lieu thereof the following: 

22.—Allowances. 
Where an employee is required to sort foul linen an 

extra allowance of 28 cents per hour will be paid whilst 
so employed on this type of work. 

MATERIAL TESTING EMPLOYEES' AWARD 1984 
No. AS of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Metlab Mapel (WA) Pty Ltd and Others. 
No. 512 of 1992(R2). 

Materials Testing Employees' Award 1984. 
No. A 5 of 1982. 

COMMISSIONER S.A. KENNEDY. 
4 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application by The Associa- 
tion of Draughting, Supervisory and Technical Employees 
Western Australian Branch (hereinafter "ADSTE") seeks 
to vary the Materials Testing Employees' Award, 1984 
("the Award") to increase the wage rates provided therein 
pursuant to the second stage movement provided for in the 

Structural Efficiency Principle. This Principle was enunci- 
ated in 1989 [69 WAIG 2917] and is reiterated in the current 
Wage Fixing Principles [72 WAIG 191]. The first stage 
increases in wage rates provided for under the Structural 
Efficiency Principle were applied for and ratified in this 
Award with effect on 29 October 1991 [71 WAIG 3249]. 

The application here was filed in May 1992. Answers 
objecting to the claim were filed by Boral Castings Pty Ltd, 
Inspection Testing and Certification and Metlab Mapel 
[(WA) Pty Ltd]. There are 15 named employer respondents 
to the award. When the requirements under the regulations 
were completed in October 1992 the application was 
allocated and listed in the first instance for a conference 
pursuant to section 32 of the Industrial Relations Act 1979. 
At the adjournment of that conference the employers 
represented there and ADSTE agreed on the quantum of 
wage increase to apply for the purposes of the Principle and 
on a variation to increase the spread of ordinary hours. 
However disagreement remained on the further variations 
sought by ADSTE and on the counter-proposals raised by 
the employers. 

The parties continued discussions on these issues but did 
not reach any final accommodation and arbitration was 
sought by ADSTE. 

The fundamental dispute is over the degree of change to 
the Award which should occur to satisfy the Principle. 
ADSTE asserts that its proposals are sufficient. The 
employers represented assert that ADSTE's proposals do 
little to increase the flexibility of their operations and that 
the Commission should endorse their counter-proposals. 

First, the variations to the Award which are agreed. These 
are as follows: a variation to Clause 14.—Hours to increase 
the spread of ordinary hours from 7.00am—7.00pm to 
6.00am—7.00pm Monday to Friday inclusive; a variation 
to the wage rates to increase them by the same amounts as 
applied in the first phase structural efficiency adjustment to 
this Award; and the insertion of a new dispute settlement 
clause. 

The only other variation sought by ADSTE is the 
inclusion of a new clause for the training of employees. The 
employers' submission on the application for the insertion 
of a training clause was to the effect that this had not really 
been pursued by ADSTE in discussions and that this part of 
the application should not be determined at this stage. 
ADSTE made no specific submission in response to this. 

The employers' further proposals for variations to the 
Award were— 

• the insertion of a provision "in consideration of the 
wage increases resulting from structural efficiency 
adjustments", to provide an ability for an employer 
to direct employees "to perform a wider range of 
duties, incidental and peripheral to their main tasks or 
functions". 

• a deletion of the requirement that any alternative 
method of payment from that prescribed in the award 
must be agreed to by the union as well as the employer 
and the employee affected. 

• a deletion of the requirement that the working of 
ordinary hours as alternative arrangements and as 
agreed between employer and employee is subject to 
agreement by the union. 

• the insertion of a provision disposing of a mandatory 
tea break of ten minutes when the employer provides 
refreshment facilities for use by employees at any time 
during the day, with the breaks involved to be deemed 
a meeting of the mandatory break provision. 

• a reduction in the over time rate from double time to 
time and a half when an employee does not get the 
mandatory ten hour break prescribed in the Award 
with an express exclusion of travelling time for the 
calculation of that break. 

• an ability for the employer to require an employee 
who has had the ten hour break to, on his or her return 
after the break, to work such number of hours, on 
ordinary rates as he or she would have worked had he 
or she not had the break. 



• an ability for an employer and employee to agree to 
time off in lieu of overtime. 

• an inclusion of a provision disposing of an entitlement 
to a paid public holiday when the employee is absent 
on the working day immediately before or after the 
holiday unless the employee establishes reasonable 
cause. 

• a reduction of the maximum time allowed to an 
employee in other than extraordinary circumstances 
for notification of absence through sickness within 
eight hours of the start of that absence to four hours. 

• a deletion of the obligation on the employer to notify 
the employee in writing in the event that absences 
through illness amount to two days that a medical 
certificate shall be required for subsequent absences. 

The submissions put by ADSTE were brief. It opposed 
further variations sought on the basis that these were too 
considerable for the benefit to employees in wages which 
would arise. It says that when the Award issued in 1984 [64 
WAIG 1509] it already adequately catered for efficiency 
needs of the employers and that to require further offsets in 
this matter was to take it too far. Further, it said, the 
employees who are covered by this Award work alongside 
other employees who for all practical purposes are covered 
by the one union and to have different award conditions 
applying would be inequitous. 

The employers submitted that the nature of the industry 
covered by the award was "unique", that it required very 
expeditious delivery of services and an ability for the 
employer to provide services to customers as required out 
of ordinary hours. This was seen as justification for the 
proposed variations to requirements of payments consequent 
on the provision for 10 hour breaks. It was submitted that 
the demand for services warranted a more flexible approach 
to the penalty aspects so that an employer would not be 
required to pay for a full shift when part only was worked 
because of the impact of a ten hour break. So far as the sick 
leave variations sought were concerned the employers 
submitted that these would enable them to "administra- 
tively manage" sick leave and to impose discipline short of 
dismissal in appropriate cases. 

Two witnesses, Mr M. Callanan and Mr D. Butler gave 
evidence on behalf of employers. Both are principals of 
enterprises engaged in the industry. Both enterprises are 
quite small in terms of the numbers of employees involved. 
The witnesses told the Commission of the administrative 
convenience and the flexibility and the cost savings they 
would expect from the variations. Both acknowledged that 
industrial disputation was rare so far as these employees 
were concerned. They also gave evidence, that other than on 
vary isolated occasions, problems re the taking of sick leave 
were remedied by counselling. And it was Mr Butler's 
evidence that the award itself posed no significant inhibition 
on employees carrying out a range of work. 

There really is no point to any attempt to measure the 
wage increases possible as a "consideration" for the 
specific variations sought in the sense of offsets. To do so 
would be to import some sort of accounting exercise; an 
approach which has been eschewed under the Wage Fixing 
Principles for some time. Here the parties have failed to 
agree on changes. There are counter proposals. The 
consideration of each of these must be in the context of the 
Wage Fixing Principle. 

Leaving aside the wage increases, the agreed changes to 
the spread of ordinary hours and the insertion of a dispute 
settlement clause are unremarkable. The first clearly enables 
a more flexible organisation of work without extra cost. The 
other, while not necessitated by any particular experience of 
disputation, falls well within the ambit of avenues for 
consultation between the parties. These variations will be 
endorsed. 

It is noted that the parties largely reached agreement on 
the insertion of a provision in the wages clause stipulating 
an ability for an employer to direct an employee. In my view 
the insertion of this provision would be more appropriate to 
the contract of service clause and in the terms identified in 
the Wage Fixing Principles. This view was raised during the 
hearing and it is understood by the Commission that it was 
accepted. The minutes which issue will reflect this. 

The submissions by the parties as to the training clause 
are somewhat perplexing. ADSTE's submission amounted 
to an assertion that it should be ratified. The employers' 
submission amounted to an assertion that it had not been 
discussed; albeit the claim as filed in 1989 sought such a 
clause. It seems to me that the advent of access to training 
falls well within the parameters of the Wage Fixing 
Principle and that the clause sought does no more than that. 
Prima facie then it would appear that it could be endorsed. 
However in view of the lack of information before the 
Commission on the position between the parties, the claim 
will be divided from the rest pursuant to section 27(1 )(s) on 
the basis that the parties have further discussions within 21 
days of these reasons issuing with a view to resolving the 
matter. It can be proceeded on then. 

I turn now to the disputed matters. The most significant 
of these go to the variations sought by the employers to 
apply in respect of the 10 hour break provision. I am not 
convinced by the submissions on this. The 10 hour break and 
the attendant provisions, including penalties, which apply in 
this award are not unusual. Essentially, they reflect a balance 
of the needs of employers for availability of employees 
against the needs of employees. An important element of the 
provisions is safety in the work place and for employees. In 
this sense the penalties involve deterrence as well as 
benefits. I am not convinced that the "uniqueness" of or the 
needs of the employers is such in this industry so as to 
override the counter-vailing needs of employees. In my view 
the employers have not established grounds for the 
substantial change sought. 

As noted the employers seek an ability under the award 
to reach agreement on the taking of time off in lieu of 
payment for overtime worked. The employers confirmed at 
the hearing that it was the intention that any such time off 
in lieu would be directly related to the rates for overtime 
which would otherwise be due. For instance, the proposal 
would mean that two hours of overtime worked (for which 
four hours' payment was due) would result in four hours' 
paid time off in lieu subject to the employer and the 
employee agreeing on that alternative course. 

This proposal would enhance the ability of employers and 
employees to enter into flexible work arrangements and 
without a diminution of overall benefits. And there is no 
substantive submission before the Commission in objection. 
This counter-proposal will be endorsed. 

The claim by the employers for the establishment of an 
onus on an employee to justify an absence from work on any 
working day before or after a public holiday is objected to 
by ADSTE. There is the witness evidence of two employers 
to the effect that there have been occasions when employees 
had been counselled for such unauthorised, unjustified 
absences but it was acknowledged that there was no 
pronounced problem. While the idea of "administrative 
discipline" hardly bears upon the thrust of the Wage Fixing 
Principles, the provision sought is itself unremarkable in a 
general sense. In the light of the evidence and the absence 
of substantive submissions in objection, I would ratify the 
change. 

So far as the amendments to the sick leave provisions go 
the main argument of the employers, at least so far as the 
evidence is concerned is that the proposed 4 hours in lieu 
of 8 hours for notification is more reasonable and that the 
obligation on the employer to notify an employee that a 
medical certificate is required is too cumbersome and 
administratively inconvenient. I accept these arguments and 
the sick leave provision will be varied accordingly. I see no 
reason to go beyond that. 



1036 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

So far as the variations to the hours clause are concerned 
I note that while ADSTE responded in writing agreeing to 
the employers' proposal, it sought to limit this agreement 
at the hearing to the subclause (1) provision for increased 
spread of hours. The other changes sought go to the 
mandatory break and to rostering. The provisions sought as 
to breaks go to flexibility. Subject to some rewording to 
clarify that the existing entitlement is not simply disposed 
of, it will be ratified. 

The situation as to the roster provisions is not so clear. 
The employers seek an ability to introduce "a working 
arrangement" in lieu of an existing ability to implement "a 
special roster" and seek to provide for 24 hours' notice of 
any "such situation" to the employee concerned whereas 
the current provision is for 24 hours' notice of an intention 
to implement. It seems to me that what the employers seek 
could be construed as going well beyond a simple flexibility 
provision within the hours clause to an entire abrogation of 
the hours provision by decision of the employer. In the light 
of the limited submissions I would not endorse this 
provision but would see it as appropriate to join with the 
proposed training leave provision in division from the 
remainder of the claim. 

Finally there is the employers' claim for deletion of the 
requirement for union agreement for endorsement of any 
other method of payment of wages as might be agreed 
between an employer and employee. Having regard for the 
reduction in bureaucracy involved, the relatively small 
operations in this industry and the detail on ADSTE's 
membership in the industry, I have concluded this variation 
is warranted. 

Minutes will now issue reflecting these reasons with an 
operative date of the date of issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Metlab Mapel (WA) Pty Ltd and Others. 
No. 512 of 1992(R2). 

Materials Testing Employees' Award 1984. 
No. A 5 of 1982. 

COMMISSIONER S.A. KENNEDY. 
17 March 1993. 

Order. 
WHEREAS having heard Mr G. Sturman on behalf of the 
Applicant and Mr D. Parker by warrant on behalf of Metlab 
Mapel (WA) Pty Ltd, Passrust Pty Ltd trading as Pilbara 
NDT, Boral Castings Pty Ltd and Inspection Testing and 
Certification; 

Whereas at a speaking to the minutes of order on the 12th 
day of March 1993 the parties confirmed that, as a result of 
other courses between them, the matter of further discus- 
sions on the training issue and hours issue was under way 
and that part of the minutes which went to a requirement for 
further discussions was effectively redundant; and 

Whereas this information is of proper account; 
Now therefore I the undersigned, pursuant to the powers 

conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Materials Testing Employees' Award, 1984 
as amended be further varied in accordance with the 
following schedule with effect from the beginning of 
the first pay period on or after the 4th day of March 
1993. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the words and numerals "2A.—State 
Wage Case Principles 1989" from this clause. 

B. Immediately following "29. Superannuation" in 
this clause, insert the following: 

30. Avoidance of Industrial Disputes 
2. 2A.—State Wage Case Principles 1989: Delete this 

clause. 
3. Clause 7.—Contract of Service: Immediately following 

subclause (3) of this clause, add a new subclause (4) as 
follows: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training. 

3. Clause 9.—Wages: Delete subclause (2) of this clause 
and insert in lieu thereof: 

(2) Adult Employees 
Classification Years of Rate of 

Continuous Wage 
Service within $ 

Industry 
(a) Technical Assistant 

First 369.30 
Second 381.80 
Third 393.10 
Fourth 405.70 
Fifth 417.10 

An adult "Trainee Technical Assistant" 
shall, during the first six months of his/her 
employment, be paid at the rate of 88 percent 
of the first year rate provided herein for a 
"Technical Assistant". 
Classification Years of Rate of 

Continuous Wage 
Service within $ 

Industry 
(b) Technician 

First 425.70 
Second 441.00 
Third 456.50 

(c) Technical Officer 
First 468.30 

Second 487.70 
Third 510.10 

4. Clause 11.—Payment of Wages: Delete this clause and 
insert in lieu thereof: 

11.—Payment of Wages. 
Wages may be paid weekly or fortnightly at the 

discretion of the employer in cash, by cheque, or by 
direct bank transfer into an account nominated by the 
employee. Provided that any other arrangement as to 
payment of wages may be agreed between the 
employer and the employee. 

5. Clause 14.—Hours of Work: Delete this clause and 
insert in lieu thereof: 

14.—Hours of Work. 
(1) (a) The ordinary hours of work shall not exceed 

thirty eight hours per week or 7.6 hours per 
day, to be worked between the hours of 
6.00am and 7.00pm, Monday to Friday 
inclusive. 

(b) Notwithstanding the provisions of paragraph 
(a) hereof, the ordinary hours of work may 
be worked in accordance with any other 
flexible working hours arrangement as 
agreed between the employer and the em- 
ployee. 

(2) (a) Subject to paragraph (b) hereof a break, not 
exceeding ten minutes duration, shall be 



allowed to each employee during the first 
period of work on any day. Such break shall 
be at a time, and in a manner, to suite the 
convenience of the employer.' 

(b) In establishments where refreshment facili- 
ties are provided by the employer for use by 
employees throughout the day, the employee 
may use such facilities at any time and such 
an arrangement shall be in lieu of that 
provided for in paragraph (a) hereof; pro- 
vided that this provision shall not be deemed 
to dispose of the right of a break of up to ten 
minutes. 

(3) (a) Notwithstanding the provisions of subclause 
(1) hereof, an employer may place an 
employee on a special roster providing for 
the ordinary hours of work to be worked at 
any time, and upon any five consecutive days 
of the week. Before implementing such a 
roster, the employer shall give each em- 
ployee at least 24 hours notice of his 
intention to do so. 

(b) The sequence of work shall not be deemed 
to be broken under the preceding paragraph 
by reason of the fact that work is not carried 
out on Saturday or Sunday or on any holiday. 

6. Clause 15.—Extra Rates for Ordinary Hours of Work: 
Delete this clause and insert in lieu thereof: 

15.—Extra Rates for Ordinary Hours of Work. 
(1) All ordinary hours of work performed between 

7.00pm and 6.00am Monday to Friday inclusive 
shall be paid at the rate of 15 percent more than 
the employee's ordinary rate prescribed by this 
award. 

(2) All ordinary hours of work performed on a 
Saturday or a Sunday shall be paid at the rate of 
50 percent more than the employee's ordinary rate 
prescribed by this award. 

7. Clause 17.—Overtime: Immediately following sub- 
clause (7) of this clause, insert a new subclause (8) as per 
the following: 

(8) Notwithstanding anything contained in this 
clause, an employer and employee may agree that 
time off shall be allowed in lieu of payment of 
such overtime. Such time off is to be equivalent 
to the rate that otherwise would have been paid. 

8. Clause 20.—Holidays: Immediately following sub- 
clause (4) of this clause, insert a new subclause (5) as 
follows: 

(5) The provisions of this clause shall not apply where 
an employee has not worked as required by his/her 
employer the working day immediately before and 
the working day immediately after such a holiday 
or is absent without the permission of his/her 
employer or is absent without reasonable cause. 

Absence arising by termination of employment 
by the employee shall not be reasonable cause. 

9. Clause 22.—Absence Through Sickness: Delete sub- 
clauses (3) and (4) of this clause and insert the following in 
lieu thereof: 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inabil- 
ity to attend for work, the nature of the illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordi- 
nary circumstances shall be given to the employer 
within 4 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may 
reasonably require. 

10. Clause 29.—Superannuation: Immediately following 
this clause, insert a new clause as pier the following: 

30.—Avoidance of Industrial Disputes. 
(1) A procedure for the avoidance of industrial 

disputes may apply in establishments covered by 
this award. 

The objectives of the procedure shall be to 
promote the resolution of disputes by measures 
based on consultation, co-operation and discus- 
sion; to reduce the level of industrial confronta- 
tion; and to avoid interruption to the performance 
of work and the consequential loss of production 
and wages. 

It is acknowledged that in some companies or 
sectors of the industry, disputes avoidance/settle- 
ment procedures are either now in place or in the 
process of being negotiated and it may be the 
desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) In other cases, the following principles may apply: 
(a) Depending on the issues involved, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion may 
apply. These are: 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions involving the employee/s con- 
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the state branch of the union(s) concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(state secretary) and the senior management 
representative(s); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the employer and 
employees to achieve adherence to this procedure. 
This should be facilitated by the earliest possible 
advice by one party to the other of any issue or 
problem which may give rise to a grievance or 
dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus- 
sions. At least seven days should be allowed for 
all stages of the discussions to be finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lock-outs or any other bans or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the work place. 
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MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' AWARD 1976 

No. 29 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Activ Foundation (Incorporated) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch. Union of Workers. 

No. 1144 of 1992. 
COMMISSIONER C.B. PARKS. 

19 March 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner.) 

THE COMMISSIONER: The applicant in this matter seeks 
to vary the Motel, Hostel, Service Flats and Boarding House 
Workers' Award, 1976 (the Award). 

The Federated Liquor and Allied Industries Employees 
Union of Australia, WA Branch, Union of Workers, the 
Union named in the aforementioned Award, was not 
represented before the Commission. A copy of the applica- 
tion to amend the Award has been served upon the Union. 
A declaration to that effect is on file with the Commission. 
Thus the purpose of the application has been notified to the 
Union. There is also on file a Notice of Hearing, issued on 
11 March 1993 and forwarded to the address of that Union 
by normal post A file note prepared by my Associate, dated 
5 March 1993. indicates that an officer of the Union is aware 
of the date this hearing was to proceed. It is therefore 
reasonable to proceed in the absence of the Union. 

Regulation 12(4) of the Industrial Relations Commission 
Regulations, 1985 requires that an application to amend an 
award be served on all the named parties to the award unless, 
at the time of filing, the Commission directs otherwise. On 
the face of it the application before the Commission, not 
having been so served, fails to satisfy that regulation. 
However, the Commission is empowered to depart from the 
terms of the regulations when it is considered appropriate. 
The Award does not rely on its schedule of named 
respondents to describe the industry to which it applies. 
Clause 4. of the Award, Scope, is self-reliant. It describes 
in toto the industry to which the Award relates. Thus to grant 
the application and delete the respondent described as 
"Karingal Girls' Hostel, 151 Hamersley Road, Subiaco, 
6008", will not effect the operation of the Award or the 
manner in which the Award will continue to apply to the 
other businesses named as respondents. I cannot therefore 
envisage any reason why the other respondents would have 
an interest in, or concern with, the application presently 
before the Commission. I am therefore satisfied no injustice 
will occur if the Commission proceeds to deal with the 
substance of the application. 

It is submitted to the Commission that the applicant 
employer is bound by another award of this Commission; 
that titled the Miscellaneous Workers' (Activ Foundation) 
Award. Western Australian Government Gazette extracts 
tendered to the Commission confirm that to be the case. 
Additionally, these extracts indicate that the classifications 
of employees covered by that award parallel classifications 
of similar descriptions within the Motel, Hostel, Service 
Flats and Boarding House Workers' Award. The Activ 
Foundation (Incorporated), operator of the Karingal Girls' 
Hostel, seeks to achieve a situation whereby it and the 
employees at the hostel do not appear to be regulated, 
insofar as terms and conditions of employment are con- 
cerned, by two different awards to which different unions 
are party. That 1 believe is reasonable and no objection 
having been lodged by the Union party to the Award which 
the applicant seeks to amend, leads me to conclude that the 
Commission should accede to an amendment in the terms 
of the application. 

Accordingly the Minutes of Proposed Order will issue to 
delete from the schedule of respondents in the Motel, Hostel, 
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Service Flats and Boarding House Workers' Award the 
name and address of Karingal Girls' Hostel. 

Appearances: Mr P.G. B runner appeared on behalf of the 
applicant. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Activ Foundation (Incorporated) 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1144 of 1992. 
COMMISSIONER C.B. PARKS. 

2 April 1993. 
Order. 

HAVING heard Mr P.G. Brunner on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Motel, Hostel, Service Flats and Boarding 
House Workers' Award, 1976 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the date of this order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule of Respondents: Delete from this Schedule 

the following— 
Karingal Girls' Hostel, 151 Hamersley Road, Sub- 

iaco, 6008. 

RETAIL FOOD SERVICES EMPLOYEES' 
AGREEMENT 1991 
No. A.G. 10 OF 1991 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Myer Stores Limited and Others. 
No. 73 of 1993. 

Retail Food Services Employees' Agreement 1991 
No. AG 10 of 1991. 

COMMISSIONER S.A. KENNEDY. 
1 April 1993. 

Order. 
HAVING heard Mr M. Bishop on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, and by consent, do 
hereby order— 

That the Retail Food Services Employees' Agree- 
ment 1991 as amended be further varied in accordance 
with the following schedule. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 



Schedule. 

1. Clause 7.—Casual Employees: Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) The minimum hourly rates of wages payable to 
adult casual employees for ordinary hours shall be 
as follows: 

From the firs? 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 11.71 11.78 
Thursday 6.00pm to 9.00pm 13.04 13.54 
Ordinary Hours on Saturday 14.23 15.03 

2. Clause 8.—Part Time Employees: Delete subclause (7) 
of this clause and insert in lieu thereof the following: 

(7) The minimum hourly rates of wages payable to 
adult part-time employees for ordinary hours shall 
be as follows: 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Houts Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 

Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Houts on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 9.37 9.43 
Thursday 6.00pm to 9.00pm 11.37 11.77 
Ordinary Hours on Saturday 
before 1.00pm 11.99 12.29 
Ordinary Hours on Saturday 
after 1.00pm 12.16 12.52 

3. Clause 12.—Meal Money: Delete the sum "$6.30" in 
subclauses (1) and (2) of this clause and insert "$6.50" in 
lieu thereof. 

4. Clause 28.—Wages: 
A. Delete subclauses (1), (2), (3) and (4) of PART 1 

of this clause and insert the following in lieu 
thereof: 
(1) From the beginning of the first pay period 

commencing on or after 1 July 1993. 
ADULTS (Classification and Wage per Week) 

(i) (ii) (iii) 
who works who works who works 

ordinary ordinary ordinary 
hours houts hours between 

Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

$ Saturday 
Grade V 

>P 4> 4> 
Base Rate 377.70 391.98 407.10 
Minimum Rate 
Adjustment 52.50 52.20 52.50 
Total Rate 430.20 444.48 459.60 
Grade IV 
Base Rate 351.00 363.99 377.73 
Minimum Rate 
Adjustment 42.00 42.00 42.00 
Total Rate 393.00 405.99 419.73 



(i) (ii) (iii) 
who works who works who works 
ordinary ordinary ordinary 

hours hours hours between 
Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

$ $ 
Saturday 

$ 
Grade III 
Base Rate 330.70 343.17 356.36 
Minimum Rate 
Adjustment 45.00 45.00 45.00 
Total Rate 375.70 388.17 401.36 
Grade II 
Base Rate 326.10 338.10 350.80 
Minimum Rate 
Adjustment 37.50 37.50 37.50 
Total Rate 363.60 375.60 388.30 
Grade I 
Base Rate 318.20 329.63 341.72 
Minimum Rate 
Adjustment 30.00 30.00 30.00 
Total Rate 348.20 359.63 371.72 

For the purpose of this agreement, a Minimum Rate 
Adjustment is a separate amount in the agreement which is 
in addition to the Base Rate and which together with the 
Base Rate becomes the Total Rate below which no 
employee may be paid. 

The Total Rate set out in this subclause which includes 
the Minimum Rate Adjustment also set out in this subclause 
shall be paid for all purposes of the agreement. 

(2) From the beginning of the first pay period commenc- 
ing on or after 1 1 January 1994. 

ADULTS (Classification and Wage per Week) 

(i) (ii) (iii) 
who works who works who works 

ordinary ordinary ordinary 
hours hours hours between 

Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

$ $ 
Saturday 

$ 
Grade V 
Base Rate 377.70 391.98 407.10 
Minimum Rate 
Adjustment 70.00 70.00 70.00 
Total Rate 447.70 461.98 477.10 
Grade IV 
Base Rate 351.00 363.99 377.73 
Minimum Rate 
Adjustment 56.00 56.00 56.00 
Total Rate 407.00 419.99 433.73 
Grade HI 
Base Rate 330.70 343.17 356.36 
Minimum Rate 
Adjustment 60.00 60.00 60.00 
Total Rate 390.70 403.17 416.36 
Grade II 
Base Rate 326.10 338.10 350.80 
Minimum Rate 
Adjustment 50.00 50.00 50.00 
Total Rate 376.10 388.10 400.80 
Grade I 
Base Rate 318.20 329.63 341.72 
Minimum Rate 
Adjustment 40.00 40.00 40.00 
Total Rate 358.20 369.63 381.72 

For the purpose of this agreement, a Minimum Rate 
Adjustment is a separate amount in the agreement which is 
in addition to the Base Rate and which together with the 
Base Rate becomes the Total rate below which no employee 
may be paid. 

The Total Rate set out in this subclause which includes 
the Minimum Rate Adjustment also set out in this subclause, 
shall be paid for all purposes of the agreement. 

(3) An employee in subclauses (1) or (2) above who is 
required by the employer to be in charge of a shop or other 

employees shall be paid an in charge allowance for all 
purposes of the agreement calculated as follows— 

(a) if placed in charge of a shop with no other 
employees or if placed in charge of less than three 
other employees— 
 3.4% of the rate specified in subclauses 
(1) or (2) above as appropriate 

(b) if placed in charge of three or more other 
employees but less than ten other employees— 
 6.2% of the rate specified in subclauses 
(1) or (2) above as appropriate 

(c) if placed in charge of ten or more other employ- 
ees— 
 11.2% of the rate specified in subclauses 
(1) or (2) above as appropriate 

B. In subparagraphs (a)(i), (ii) and (iii) of subclause (2) 
of PART III of this clause, delete the figures "49", "57" 
and "65" and insert "50", "58" and "67" respectively, 
in lieu thereof. 

5. Clause 32.—Motor Vehicle Allowance: Delete this 
clause and insert in lieu thereof the following: 

32.—Motor Vehicle Allowance. 
Where an employee maintains a motor vehicle and 

is authorised by the employer to use the vehicle in the 
performance of his/her duties, he/she shall be paid in 
accordance with the following schedule: 
Area and Details Engine Displacement Engine Displacement 

(in cubic centimettes) 
Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5 degrees South 
Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 

6. Clause 39.—Location Allowances: Delete this clause 
and insert in lieu thereof the following: 

39.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition 

to the rates prescribed in Clause 28.—Wages of 
this award, an employee shall be paid the 
following weekly allowances when employed in 
the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates 
of pay, these allowances shall be shown as 
fortnightly allowances. 
TOWN $ 
Agnew 13.90 
Argyle (see subclause 12) 35.80 
Balladonia 13.50 
Barrow Island 23.30 
Boulder 5.60 
Broome 22.00 
Bullfinch 6.60 
Carnarvon 11.20 
Cockatoo Island 24.20 
Coolgardie 5.60 
Cue 14.10 
Dampier 19.00 
Denham 11.20 
Derby 22.90 
Esperance 4.30 
Eucla 15.40 
Exmouth 19.60 
Fitzroy 27.60 
Goldsworthy 12.80 
Halls Creek 31.30 
Kalbarri 4.60 
Kalgoorlie 5.60 
Kambalda 5.60 
Karratha 22.50 
Koolan Island 24.20 
Koolyanobbing 6.60 
Kununurra 35.80 
Laverton 14.00 
Learmonth 19.60 
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TOWN 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Teller 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

(2) Except as provided in subclause 
an employee who has: 

(3) of this clause, 

(a) A dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause; 

(b) A partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between that rate and the 
amount such partial dependant is receiving 
by way of a district or location allowance. 

(3) Where an employee: 

(a) is provided with board and lodging by his/her 
employer, free of charge; 

(b) is provided with an allowance in lieu of board 
and lodging by virtue of the award or an 
Order or Agreement made pursuant to the 
Act; 

such employee shall be paid sixty-six and two- 
thirds percent of the allowances prescribed in 
subclause (1) of this clause. 

The provisions of paragraph (b) of this sub- 
clause shall have effect on and from the 24th day 
of July 1990. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of 
this clause, but on 31 December 1987 was in 
receipt of an amount in excess of that under 
General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate 
until 1 July 1988 when the difference between the 
rate being paid and that due under subclause (2) 
of this clause shall be reduced by 33 1/3%; the 
difference remaining on 1 January 1989 shall be 
reduced by 50% from that date and payment in 
accordance with subclause (2) of this clause will 
be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employ- 
ees, apprentices receiving less than adult rate and 

employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be 
paid for the period of such leave the location 
allowance to which he/she would ordinarily be 
entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he/she shall only be paid location allow- 
ance for the period of such leave he/she remains 
in the location in which he/she is employed. 

(8) For the purposes of this clause: 

(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 

(ii) a child where there is no spouse or 
defacto spouse; 

who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "defen- 
dant" as prescribed in paragraph (a) of this 
subclause who receives a district or location 
allowance which is less than the location 
allowance prescribed in subclause (1) of this 
clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this 
clause shall be such amount as may be agreed 
between Australian Mines and Metals Associa- 
tion, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor 
Council of Western Australia or, failing such 
agreement, as may be determined by the Commis- 
sion. Provided that, pending any such agreement 
or determination, the allowance payable for that 
purpose shall be an amount equivalent to the 
district allowance in force under this Award for 
that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any 
employee subject to the provision of this Award 
whilst that employee as at 1 June 1980 remains 
employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location 
allowance representing prices shall be varied from 
the beginning of the first pay period commencing 
on or after the 1st day in July of each year in 
accordance with the annual percentage change in 
the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately 
preceding March quarter, the calculation to be 
taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty 
is reserved to the parties to apply for a review of 
the allowance for Argyle in the light of changed 
circumstances occurring after the date of this 
Order. 
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WESTERN AUSTRALIAN SURVEYING (PRIVATE 
PRACTICE) INDUSTRY AWARD 1989 

No. A2 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch 

and 
Associated Surveys International Pty Ltd and Others. 

No. 200 of 1993. 
Federated Clerks' Union of Australia Industrial Union of 

Workers. W.A. Branch 
and 

Associated Surveys International Pty Ltd and Others. 
No. 238 of 1993. 

COMMISSIONER C.B. PARKS. 
14 April 1993. 

Order. 
HAVING heard Mr G.C. Sturman on behalf of the 
Association of Draughting Supervisory and Technical 
Employees, Western Australian Branch; Mr R.J. Dhue on 
behalf of the Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch; Mr M. Kane on 
behalf of the Association of Professional Engineers, 
(Western Australian Branch), Organisation of Employees; 
and Mr M.E. Jensen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Western Australian Surveying (Private 
Practice) Industry Award, 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 6 April 1993. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title 30. Leave to Apply, the following numbers and titles— 
31. Structural Efficiency 
32. Settlement of Disputes 

2. Clause 6.—Contract of Service: Delete subclause (2) 
of this clause and insert in lieu thereof— 

(2) In the case of a casual employee the contract of 
service shall be terminable by one day's notice on 
either side given on any day, or in the event of 
such notice not being given by the payment of one 
day's pay by the employer or the forfeiture of 
payment of one day by the employee. 

3. Clause 8.—Salaries: Delete subclauses (1) and (2) of 
this clause and insert in lieu thereof— 

$ 
Per Annum 

(1) SURVEYORS 
(a) Specialist Professional (Corporate 

Membership) or Post Graduate 
Qualification: 

First year 27,694 
Second year 29,808 
Third year 31,976 
Fourth year 34,315 
Fifth year 36,815 

(b) Professional: 
Qualification—Post Graduate Diploma 

First year 27,545 
Second year 29,285 

Qualification—Degree 

First year 24,528 
Second year 25,956 
Third year 27,545 
Fourth year 29,285 
Fifth year 31,131 

Qualification—Degree, Articled 
Surveyor 

First year 23,353 
Second year 24,764 

(c) Professional Support: 
Qualification—Diploma 

First year 23,348 
Second year 24,690 
Third year 26,256 
Fourth year 27,864 
Fifth year 29,627 

Qualification—Certificate 
First year 22,192 
Second year 23,348 

(d) Technical Assistant: 
First year (*) 18,710 
Second year 19,788 
Third year 20,917 

CLERICAL PERSONNEL 
(a) Clerical Administrator: 

First year 27,183 
Second year 27,724 
Third year 28,273 

(b) Senior Clerical Officer: 
First year 25,584 
Second year 26,117 
Third year 26,650 

(c) Clerical Officer: 
First year 23,985 
Second year 24,518 
Third year 25,051 

(d) General Clerk: 
First year 22,120 
Second year 22,652 
Third year 23,186 

(e) Filing Clerk: 
First year 20,787 
Second year 21,453 
Third year 21,986 

4. Add after Clause 30.—Leave to Apply, the following 
new clauses— 

31.—Structural Efficiency. 
(1) (a) Arising out of the Structural Efficiency 

Principles enunciated in the State Wage 
Case, an employer may direct an employee 
to carry out such duties as are within the 
limits of the employee's skill, competence 
and training, including work which is inci- 
dental or peripheral to their main tasks or 
functions. 

(b) Any direction issued by an employer shall be 
consistent with the employer's responsibili- 
ties to provide a safe work place. 

(2) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
productivity and international competitiveness of 
the surveying industry and to enhance the career 
opportunities mid job security of employees in the 
industry. 

(3) Without limiting the rights of either an employer 
or a union to arbitration, any other measure 
designed to increase flexibility on a site or within 
an enterprise sought by any party shall, by 
agreement, be implemented subject to the follow- 
ing requirements: 
(a) the changes sought shall not affect provisions 

reflecting Commission standards on hours of 
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employment, annual leave with payment and 
long service leave with payment; 

(b) the majority of employees affected by the 
change at the site or enterprise must genu- 
inely agree to the change; 

(c) no employee shall lose income as a result of 
the change; 

(d) the union must be a party to the agreement; 
and 

(e) any agreement shall be subject, where appro- 
priate, to approval by the Western Australian 
Industrial Relations Commission and, if 
approved, shall operate as a schedule to this 
award and take precedence over any provi- 
sions of this award to the extent of any 
inconsistency. 

(4) Award restructuring should be given its wider 
meaning, and award restructuring should not be 
confined to the restructuring of classifications but 
may extend to the review of other restrictive 
provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an 
ongoing basis. 

(5) The parties to this award recognise that in order 
to increase the efficiency, productivity and inter- 
national competitiveness of industry, a greater 
commitment to training and skill development is 
required. Accordingly, the parties commit them- 
selves to; 
(a) developing a more highly skilled workforce; 

(b) providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
required. 

(6) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of the settlement of disputes clause. 

32.—Settlement of Disputes. 

(1) Subject to the Industrial Relations Act any dispute 
or claim shall be dealt with in the following 
manner: 

(a) Discussions between the employee/s con- 
cerned (and union representative if re- 
quested) and the immediate supervisor/s. 

(b) Discussions between the employee/s con- 
cerned, the union representative and the 
employer representative/s. 

(c) Discussions involving senior union officials 
(state secretary) and the senior management 
representative/s. 

(d) If the matter is still not settled it shall be 
submitted to the Western Australian Indus- 
trial Relations Commission. 

(2) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(3) Through all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(4) Sensible time limits shall be allowed for the 
completion of the various stages of discussions. At 
least 7 days should be allowed for all stages of the 
discussions to be finalised. 

(5) Emphasis shall be placed on reaching a negotiated 
settlement. However, if the negotiations process 
is exhausted without the dispute being resolved, 

the parties shall jointly or individually refer the 
matter to the Western Australian Industrial Rela- 
tions Commission for assistance in resolving the 
dispute. 

(6) In order to allow the peaceful resolution of 
grievances, the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while the 
procedures of conciliation and arbitration are 
being followed. 

(7) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices. 

AWARDS/AGREEMENTS— 

Application for variation of— 

No variation resulting— 

BESPOKE BOOTMAKERS' AND REPAIRERS' 
AWARD 

No. 4 of 1946. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Boot Trades of Western Australia, Union of Workers 

Central Boot Specialist. 
No. 1696 of 1988. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
rL.S.l Commissioner. 

THE DRAUGHTSMEN'S, TRACERS', PLANNERS' 
AND TECHNICAL OFFICERS' AWARD 1979 

No. R 11 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Alcoa Australia Ltd and Others. 
No. 451 of 1990. 

COMMISSIONER O.K. SALMON. 
April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 
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Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

LABORATORY AND TECHNICAL EMPLOYEES 
(PETERS (W.A.) LIMITED) AWARD OF 1981 

No. 12 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 
Peters (WA) Ltd. 

No. 2782 of 1989. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer (WA) Stores Ltd and Others. 

No. 460 of 1990. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
fL.S.] Commissioner. 

CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS— 

BORAL CASTING PTY LTD—PERTH WORKS- 
ENTERPRISE AGREEMENT 

No. AG 14 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Boral Castings Pty Ltd—Perth Works 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

364 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

8 April 1993. 
Order. 

HAVING heard Mr M. Borlase on behalf of the applicant 
and Mr N. Hodgson on behalf of the respondent, and by 
consent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That Agreement No. AG 14 of 1992 is hereby 
cancelled with effect on and from the 8th day of April, 
1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. A3 of 1993. 

APPLICATION FOR AN AWARD 
ENTITLED "CAREER START TRAINEES HP (WA) 

AWARD 1992" 
NOTICE is given that an application has been made to the 
Commission by the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Parties Bound. 
This award shall be binding on employers which are 

respondent to the relevant awards as listed in Schedule A 
of this award, in respect of career start trainees. 

4.—Application. 
(a) This award shall apply to persons who are; 

(i) undertaking a career start traineeship (as defined); 
and 

(ii) employed by a respondent to this award; and 
(iii) whose employment would otherwise be covered 

by a relevant award listed in Schedule A which 
also: 
(1) has the employer as respondent; and 
(2) binds a union for which the person is eligible 

for membership that is party to this award. 
(b) This award shall not apply where any other award or 

agreement provides for employment of Australian Voca- 
tional Certificate Trainees (as defined). 
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6.—Definitions. 
(a) The career start traineeship is a system under the 

career start traineeship system comprising structured train- 
ing with an employer and it will include training in a 
technical and further education college or other training 
provided approved by the Western Australian State Employ- 
ment and Skills Development Authority (SESDA). 

(b) A training agreement means an agreement for a career 
start traineeship that is registered with the Western 
Australian State Employment and Skills Development 
Authority (SESDA) or under the provisions of the SESDA 
Act 1990. 

(c) A career start trainee is an employee who is bound by 
a training agreement registered with the Western Australian 
State Employment and Skills Development Authority 
(SESDA). 

(d) Structured training shall mean formal instruction and 
closely supervised practice directly related to that instruc- 
tion that is undertaken away from the job, as part of a 
training agreement. 

(e) Relevant award shall mean an award listed in Schedule 
A of this award that would otherwise apply to the career start 
trainee. 

Schedule. A 
Respondents 

Respondents to this application shall be those employers 
who are respondent to the following awards: 

Clerks' (Wholesale & Retail Establishments) Award 
Clerks' (Commercial, Social & Professional Services) 

Award 
Clerks' (Bailiffs' Employees) Award 
Clerks' (Swan Brewery Co. Ltd.) Award 
Permanent Building Societies (Administrative & Clerical 

Officers) Award 
Cockbum Cement Limited Award 
Clerks' (Control Room Operators) Award 
Clerks' (Credit & Finance Establishments) Award 
Clerks' (Customs and/or Shipping and/or Forwarding 

Agents) Award 
Clerks' (Grain Handling) Award 
Clerks' (Hotels, Motels & Clubs) Award 
R.A.C. (Control Room Officers) Award 
Clerks' (Racing Industry—Betting) Award 
Clerks' (Commercial Radio & Television Broadcasters) 

Award 
Clerks' (Taxi Services) Award 
Clerks' (Timber) Award 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 
J. CARRIGG, 

Registrar. 
2 April 1993. 

Application No. 298 of 1993. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "ENROLLED NURSES AND NURSING 
ASSISTANTS GOVERNMENT AWARD No. 7 of 1978". 
NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

That Clause 3—Scope be amended by inserting after 
the words "Mental Health Act 1962—1965" the 
following: 

"The Authority for the Intellectually Handicapped". 
A copy of the proposed variation may be inspected at my 

office at 815 Hay Street, Perth. 
J.G. CARRIGG, 

Registrar. 
17 March 1993. 

Application No 436 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ENROLLED NURSES AND NURSING 

ASSISTANTS 
(GOVERNMENT) AWARD NO R7 OF 1978". 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A. Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

1. Clause 3—Scope: Delete the full stop after the word 
"given", and insert the following: 

"or (iii) the Hon Minister for Health in respect of 
enrolled nurses enrolled with the Nurses Board of WA 
employed by the respondent in the delivery of 
community health nursing services", 
so that the clause reads:— 

3—Scope. 
This award shall apply to workers described in 

clause 31—Wages of this award employed by (i) 
the Board of Management of any hospital consti- 
tuted pursuant to the provisions of section 7 or 15 
of the Hospitals Act 1927 as amended or (ii) by 
the Hon. Minister for health in any of the 
institutions set out in subsection (1) of section 19 
of the Mental Health Act 1962 as amended in 
which nursing care is regularly given or (iii) the 
Hon Minister for Health in respect of enrolled 
nurses enrolled with the Nurses Board of WA 
employed by the respondent in the delivery of 
community health nursing services. 

2. Clause 6—Definitions: Insert new subclauses (10) and 
(11) as follows: 

(10) "Enrolled Community Nurse" means a registered 
enrolled nurse employed to work in the commu- 
nity health area. 

(11) "Enrolled Community School Nurse" means a 
registered enrolled nurse employed to work in a 
school or schools. 

3. Schedule of Respondents: Add the following: 
Hon. Minister for Health 
Government Printer 
Water Authority of Western Australia 
Building Management Authority 
Western Australian Meat Commission 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

2 April 1993. 
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Application No. 297 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "HOSPITAL WORKERS (GOVERNMENT) 

AWARD No. 21 of 1966. 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

That Clause 3—Scope be amended by inserting a 
new subclause (iii) as follows after subclause (ii) 

"(iii) The Authority for the Intellectually Handi- 
capped". 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

17 March 1993. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The United Furniture Trades Industrial Union of Workers, 
WA 

and 

The Construction, Mining and Energy Workers Union of 
Australia—Western Australian Branch. 

No. 1390 of 1987. 

COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not teen advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Geoffrey Borck 

and 
Midas Australia Pty Ltd. 

No. 1536 of 1992. 
COMMISSIONER A.R. BEECH. 

22 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: The applicant was employed on 
the 2nd November 1992 as a trainee store manager at the 
respondent's Fremantle store. He was dismissed on the 
30th November 1992 and paid a week in lieu of notice and 
other entitlements. For the first two weeks of his employ- 
ment, the applicant was at the Morley store, in the third week 
of his employment at the Osbome Park store and in the 
fourth week he went to the Welshpool store which is also 
where the respondent's head office is located. This appears 
to have been in accordance with the usual procedure of 
giving a person in the applicant's position exposure to the 
different operations, and at the Welshpool store there is a 
greater chance of evaluation of the applicant's potential. The 
applicant maintains that it was only at the Welshpool store 
where he had a problem, and that principally it was due to 
a lack of co-operation from the staff concerned. Indeed he 
says he was complimented at the other two stores. He does 
admit to having teen reprimanded for not completing an 
inspection report, and also that he had teen spoken to about 
the same issue on a second occasion, although he denies that 
this was a reprimand. He believes that he was not given a 
fair opportunity, that the Welshpool operation was "a tough 
job" and that the area manager for Western Australia, Mr 
Masters, had not given him enough guidance or help. 

The position of the respondent however, is that the 
respondent had originally advertised for a manager, but due 
to difficulties in filling the position had seen Mr Borck as 
being a suitable trainee manager. Although mechanically 
qualified, Mr Borck was not seen as having relevant 
experience in a specialist automotive area. The company's 
evidence is that the completion of inspection forms for every 
vehicle is an essential part of the company's operations and 
the proper use of the inspection forms provides a distinct 
business advantage in the respondent's operations over its 
competitors. There is evidence that the applicant was well 
aware of this. Failure to properly fill out inspection forms 
is therefore seen as significant. This failure had resulted in 
the reprimand and two days later a "discussion", both of 
which occurred in the fourth week of employment. The 
staffing level of the Welshpool store consists of a qualified 
mechanic of three years' experience and a trainee fitter, 
which is the customary staffing level for Welshpool and is 
indeed its current level even now. The area manager 
indicated that on a number of occasions he came in and saw 
customers waiting, on some occasions for a long time. One 
customer had to be told to come back the next day after 
having waited for his vehicle. 

On the Monday of the dismissal the area manager found 
a mechanic working on a vehicle for which a vehicle 
inspection report had not been prepared, and indeed, for 
which the applicant had indicated a vehicle inspection report 
was not to be prepared. The area manager spoke to the 
applicant who indicated that the mechanic had teen told not 
to do the vehicle until later in the day. The area manager 
gave him one week's notice for that and for some other 
reasons which were detailed in the Notice of Answer and 
Counter Proposal and the applicant forthwith left. 

The Commission has given every consideration to the 
arguments advanced by the applicant regarding why he 
believes he was unfairly dismissed. The applicant faces a 
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twin task in this regard. Firstly, it is up to the applicant to 
prove that he was unfairly dismissed. On the evidence given 
by him and the area manager for the respondent, there is no 
reason to prefer the evidence of the applicant over the 
evidence of the area manager where the two conflict. Indeed, 
the area manager has had eighteen months' experience as an 
area manager, had relieved in the position for the twelve 
months prior to that and had himself been a store manager 
for the previous four years. The Commission accepts that he 
was in a good position to judge the potential of the applicant 
compared to others who had been in the position previously. 
To that extent therefore, the applicant has not demonstrated 
to the Commission why his evidence should be preferred 
over that of the respondent. On that basis the applicant has 
failed to make out his case. The second problem faced by 
the applicant is that his initial period of employment can be 
seen notional ly as a trial period, and indeed that is borne out 
in this case by the evidence that the applicant was engaged 
as a trainee in the first instance. The evidence before the 
Commission does not demonstrate that the applicant is not 
competent mechanically or otherwise suitable for employ- 
ment. It merely serves to illustrate the purpose of a trial 
period. That is, that after a period of one month, sufficient 
incidents had occurred which indicated that the applicant 
was not suited to the position of manager of a store in the 
respondent's operations. There is nothing in the evidence to 
suggest that the manner in which the applicant was 
employed for that month was in any way unfair towards the 
applicant or unusual, or that in any other way the respondent 
acted unfairly in its dealings with the applicant. In that 
context, what occurred was not unfair and the applicant has 
not been able to demonstrate any reason why the Commis- 
sion should interfere in this matter. 

Accordingly the application will be dismissed. 

Appearances: Mr G. Borck for the applicant. 

Mr J. Beedham on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Geoffrey Borck 

and 

Midas Australia Pty Ltd. 

No. 1536 of 1992. 

COMMISSIONER A.R. BEECH. 

22 March 1993. 
Order. 

HAVING heard Mr G. Borck on behalf of the Applicant and 
Mr J. Beedham on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joseph Faliti 

and 
Sarich Corporation Pty Ltd. 

No. 1785 of 1991. 
COMMISSIONER C.B. PARKS. 

16 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: Mr Joseph Faliti claims that in 
relation to a period of employment which he undertook with 
the Sarich Corporation Pty Ltd (hereafter referred to as the 
Corporation), the Corporation failed to pay him the wages 
due to him according to his contract of employment, for part 
of that period. The applicant asserts that he was employed 
by the Corporation from late October 1990 until he 
terminated his services on 17 May 1991 and claims that he 
was not paid the salary due to him for the period between 
his date of commencement and 30 April 1991. Immediately 
following his termination the applicant was paid $1400.00 
gross (less income tax) in relation to his employment which, 
according to the Corporation, it had accepted commenced 
on 1 May 1991. It is not disputed that Mr Faliti was engaged 
by the respondent to manage a Hairdressing Salon, for which 
he would be paid the base salary of $27000 per annum. Thus 
the question to be determined is whether the applicant was 
employed from the date he alleges and therefore entitled to 
be paid that level of salary for the period which he claims. 

The background to this matter is that in 1990 the 
respondent had developed a shopping complex in Perth city 
and decided, for reasons not relevant to these proceedings, 
to establish and operate a hairdressing salon therein. On 6 
October 1990, the leasing agent, acting on behalf of the 
respondent, advertised in the partnership column of the 
newspaper for a party interested in participating as the 
operator of a hairdressing salon. Mr Faliti responded to that 
advert and was subsequently referred by the leasing agent 
to the respondent. That lead to him being interviewed by 
Peter Anthony Sarich, the Managing Director for the 
Corporation, together with David Conrad Williams, an 
Investment Officer with the Corporation. The interview was 
conducted on the basis of the Corporation explaining its 
intentions regarding the proposed hairdressing salon and the 
applicant provided information on his skill and experience. 
The leasing agent had made it known to the Corporation that 
Mr Faliti had no interest in operating the salon but was 
offering himself as a candidate to manage it. 

At or about the end of October 1990 Mr Williams 
informed Mr Faliti that he had gained the position of 
Manager of the proposed salon. That was subsequently 
confirmed to the applicant in writing but not until 6 February 
1992. According to Mr Faliti he commenced performing 
duties shortly after the contact from Mr Williams and his 
immediate role was to assist with the establishment of the 
salon. Thereafter he says he acted on behalf of the 
Corporation, firstly when he arranged that a specialist 
contractor plan and quote for the fit-out of the salon, 
secondly he made enquiries of various suppliers of 
hairdressing and beauty products and finally he supervised 
the fit-out of the salon. All of this was said to have been done 
in conjunction with Mr Williams and later with Andrea 
Fishwick, another employee of the Corporation. His 
association with Ms Fishwick, the applicant says, resulted 
in him regularly attending the Corporation office and the 
salon site. It was also said to have involved him in making 
recommendations and assisting with the selection of fixtures 
and fittings for the salon. 

Both Messrs Sarich and Williams say that although Mr 
Faliti was informed he had gained the position of Manager 
he was told that his employment would commence when the 
salon opened for business. But, because he was experienced 
in the operation and management of a hairdressing salon, 
and was to be the Manager of the Corporation's salon, he 
was invited, as a courtesy, to take an interest in, and express 
his views on, matters relevant to establishing the salon. 



The evidence reveals that the Corporation indicated to Mr 
Faliti that it wished to have the salon operational at the 
earliest opportunity. Shortly after the engagement of Mr 
Faliti it became apparent that such could not be achieved 
before early 1991. It transpired that the salon did not 
commence operations before Mr Faliti severed his relation- 
ship with the Corporation in May 1991. Ms Fishwick 
commenced employment with the Corporation on 21 
November 1990. She was allocated the immediate responsi- 
bility of handling the salon project, subject to supervision 
by Mr Williams. Thereafter Mr Williams had an occasional 
contact with Mr Faliti before he travelled interstate for a 
period commencing early in 1991. 

Early in December 1990 Mr Faliti submitted to the 
Corporation proposals for the fit-out of the salon and a 
related quotation prepared by Kinsman Engineering. Ac- 
cording to the evidence of Mr Faliti, and Mr Richard Neil 
Hawkins on behalf of Kinsman Engineering, they both 
attended the salon site on three occasions during November 
1990, for several hours on each occasion, to discuss the 
fit-out, take measurements and record information necessary 
to prepare the proposals and quotation. The Kinsman 
Engineering submission was rejected by Ms Fishwick who 
initiated enquiries to alternative businesses, representatives 
of which she subsequently met in company with Mr Faliti. 
According to Ms Fishwick she invited Mr Faliti to attend 
such meetings because Mr Sarich had instructed her to 
extend him that courtesy. 

It is the testimony of Mr Faliti that immediately following 
his engagement he commenced activities to assist the 
Corporation establish an operating salon. These endeavours 
he says involved him in work on behalf of the Corporation 
on a daily basis Monday to Friday each week following his 
engagement. He says he visited the office of the Corporation 
virtually daily and the salon site similarly, after fit-out work 
commenced. According to the applicant it was common for 
Ms Fishwick to be unavailable, or alternatively he would 
have to wait in order to speak to her, when he attended the 
office of the Corporation. At meetings with Ms Fishwick, 
Mr Faliti says he was directed by her to perform work for 
the Corporation. He examples the occasion on which he 
visited several suppliers of ceramic tiles in order to assess 
those suitable for the salon. Ms Fishwick says apart from the 
meetings to which she invited Mr Faliti she met with him 
at the office of the Corporation no more than weekly, on 
average, and that such usually occurred without Mr Faliti 
having first made an appointment with her. Ms Fishwick 
denies that she directed the applicant to do any work for the 
Corporation and says that although he provided some advice 
regarding the fit-out of the salon his overall input to that 
process was minimal. Ms Fishwick concedes that Mr Faliti 
visited various tile suppliers but says that he did so as a 
consequence of her invitation for him to join with her on 
such a visit to various suppliers. Ms Fishwick says she 
visited numerous tile suppliers as she had planned. 

Mr Faliti says that on several occasions he made requests 
to Ms Fishwick that he be paid wages but that on each 
occasion he was informed that was a matter for Mr Sarich 
who, was either absent, or could not be disturbed on each 
occasion. Additionally he says he questioned the non- 
payment of his wages with Mr Williams, the first occasion 
being immediately upon engagement, and later, when he 
also questioned the delay in progress towards establishing 
the salon. Mr Williams says his recollection is that shortly 
after informing the applicant he had gained the position of 
Manager, he met Mr Faliti at the proposed salon site and the 
matter of wages was raised in the context of Mr Faliti asking 
what level of salary would apply to the position. He also 
wished to be assured that the position would become 
available. Mr Williams says on one other occasion Mr Faliti 
attended the office of the Corporation early in 1991 and in 
the absence of Mr Sarich he, Mr Williams, met with Mr 
Faliti. On that occasion wages were discussed. According 
to Mr Williams there was no complaint from Mr Faliti that 

he had not been paid wages but his purpose was to express 
concern that the establishment of the salon had been delayed 
and wished to be reassured that the project was going ahead 
otherwise he would pursue an alternative position teaching 
hairdressing. 

Mr Faliti says that in addition to his involvement in work 
associated with the fit-out of the salon, he held discussions 
with, and sought advice from, suppliers of hairdressing and 
beauty products. Nick Small, an ex-employee of one such 
supplier, testified that at the request of Mr Faliti late in 1990 
he provided Mr Faliti with a portfolio of information 
regarding their products, prices and marketing strategies. 
Tendered to the Commission is a letter from another supplier 
dated 10 May 1991 (exhibit 1) wherein it indicates that it 
was issued following a recent enquiry by Mr Faliti regarding 
a brand name skin care product. Also tendered to the 
Commission are quotations sought by the applicant from 
two separate printing businesses dated 3 May and 15 May 
1991 (exhibits 2 and 3). 

On the instructions of Mr Sarich, Ms Fishwick issued a 
letter of appointment to Mr Faliti on 6 February 1991. Mr 
Faliti responded thereto in writing on 15 February 1991. The 
content of these two letters (exhibits A and B) the 
Corporation submits clearly establish that although Mr Faliti 
was appointed as the salon Manager his employment and the 
right to payment of the specified salary would not occur until 
the salon commenced operations. 

The Corporation letter (exhibit A) dated 6 February 1991, 
so far as it is relevant, states— 

"Dear Joe 
Set out below are your duties, conditions and terms 

of your appointment as Salon Manager with Sarich 
Corporation Pty Ltd. 

Duties and Responsibilities 
— Staff training and motivation 
— Rostering 
— Liaison (sic) with suppliers 
— Initial stock purchases 
— Ongoing stock control 
— Petty cash reconciliation 
— Daily recording of takings and banking 
— Weekly reporting to Sarich Corporation 
— Sarich Corporation will not be bound by any 

contracts made during the course of your employ- 
ment, except with Sarich Corporation's express 
authority. 

— You, the Manager shall cause to be kept  
— During your employment you shall do all in your 

power.... 
— You, the Manager shall not except as authorised 

or required.... 
— You, the Manager shall not without consent of the 

employer.... 

SALARY AND SALARY REVIEW 
This position is offered on a trial period of one 

month, during which time you will be paid a base salary 
of $27,000 per annum beginning on the opening date 
of the Salon. 

After one month your performance and continued 
employment will be assessed. After 12 months your 
salary and conditions will be reviewed on your 
performance and merit. Regular review of salaries is 
performed annually. 

ANNUAL LEAVE 
In addition to the recognised public holidays  

ANNUAL LEAVE LOADING 
A loading of 17.5% calculated on  

TERMINATION 
This appointment may be terminated  
We would like you to indicate you acceptance of this 

offer by signing the duplicate and returning it to us as 
soon as possible." 
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On 15 February 1991 Mr Faliti responded to the foregoing 
letter in the following terms— 

"Dear Sir: 
I have taken the time to read your letter dated 

Febmary 6, 1991 very carefully, and there are a few 
points which I would like to rectify. 

Firstly, you have stated that you will not be bound 
by any contract. I believe I will make this venture both 
worthwhile and successful but it would take more than 
a month to prove myself worthy. Realistically, it will 
require a period of 6 months to a year. Therefore I feel 
the contract should be written up for a year. If you do 
not agree, your offer will be appreciated all the same. 

Another matter also is the hiring of staff, and 
whether it should be done my (sic) myself, and whether 
it should be done prior to the opening of the Salon. 

There are a few other points, but none worth going 
into at this moment; rather, I would prefer to go into 
these in person, by appointment." 

Mr Faliti provided attachments to his letter. They contain 
suggestions and information but do not address the contract 
relationship of the parties. 

On the face of it the position of salon manager was offered 
to Mr Faliti for a trial period commencing from the opening 
date of the salon from which date the prescribed salary 
would be paid. In his response Mr Faliti apparently took 
issue only in relation to a trial period arrangement. Although 
he suggests other points should be discussed he did so in a 
manner which indicates they were not of such importance 
so as to demand immediate attention and he preferred to 
discuss them in person. Whatever these points may have 
been they were not addressed before the Commission nor 
was there any evidence that they were discussed subse- 
quently. 

On 29 April 1991 a memorandum was directed to Mr 
Sarich from Ms Fishwick (exhibit 9) wherein she observed 
that the fit-out of the hairdressing salon was nearing 
completion and therefore the operational needs of the salon 
required attention and it is recommended that— 

" (Y)ou approve the appointment of Joe Faliti on a 
full-time basis with Sarich Corporation as of 1st May 
1991 to prepare the salon for opening on 1 June 1991." 

No notification was issued to Mr Faliti regarding his 
employment as a consequence of the foregoing memoran- 
dum. It is apparent however, that when Mr Faliti severed 
their relationship on 17 May 1991 the Corporation acted on 
the basis that the recommendation of Ms Fishwick had been 
accepted and Mr Faliti was regarded as having been 
employed from 1 May 1991. That being a departure from 
the strict terms of the original notification to him on 6 
February 1991 (exhibit A). 

I am satisfied from the evidence that upon Mr Faliti 
having being notified he had gained the position of salon 
manager he then acted to assist the Corporation in whatever 
way he felt best able. It is my view that he was prompted 
to do so not only because he was invited by Messrs Sarich 
and Williams to have an input, but because he believed it 
to be part of his role leading to the management of the salon. 
I do not doubt that the applicant involved himself in each 
of the endeavours that he says he did however I find it hard 
to believe that in the period from November to April 
inclusive those endeavours occupied his time to the extent 
that he claims ie each day, Monday to Friday of each week. 
It may be that he attended the salon site on a daily basis after 
fit-out commenced but there is no direct evidence of the date 
that such occurred. I think it a reasonable inference to draw 
from the evidence that fit-out was unlikely to have 
commenced until March 1991 at the earliest. Notwithstand- 
ing the Corporation elected not to accept the proposal from 
Kinsman Engineering submitted by Mr Faliti, I have no 
doubt that his input at meetings with Ms Fishwick 
influenced the practicality and function of design selected 
for the salon. 

It remains however that Messrs Sarich and Williams say 
that the job offered to Mr Faliti was that of Salon Manager 
and that his employment was to commence upon the 

opening of the salon. That position was confirmed to him 
in writing on 6 February 1991. He responded to that letter 
and did not take issue with his stated commencement date. 
Ms Fishwick, in her relationship with Mr Faliti, acted on the 
understanding that he was to be employed when the salon 
opened and for that reason he was afforded the opportunity 
to involve himself in the establishment of the salon. She was 
charged with the responsibility of establishing the salon and, 
as Mr Faliti was not an employee of the Corporation 
according to her understanding, I do not think she paid close 
attention to the number of times, or the regularity with 
which, he visited the Corporation office. That is not to say 
that I accept that Mr Faliti visited the office as often as he 
suggests. I believe it is clear from the evidence that the 
Corporation had no intention of employing Mr Faliti prior 
to the opening of the hairdressing salon. I do not accept that 
he was directed to perform any duties on behalf of the 
Corporation, notwithstanding it readily accepted the sugges- 
tions and information he provided from time to time. 

Mr Faliti was enthusiastic about the position he had 
obtained. I think it probable that he committed himself to 
assist with establishing the salon in the belief that it would 
occur in a short space of time and he would soon take up 
his position as manager. He therefore had no concern about 
wages until several months had passed. That I believe is 
what lead to his discussion with Mr Williams in early 1991 
and I prefer the evidence of Mr Williams as to the content 
of that discussion. There is a direct conflict between the 
evidence of Ms Fishwick and Mr Faliti to the extent that he 
says, and she denies, that he approached her regarding the 
non-payment of wages to him on occasions prior to 17 May 
1991. I think it probable that Mr Faliti did raise the matter 
with Ms Fishwick but having heard him give testimony I 
think there is every chance that his purpose was not made 
clear. 

Although the Corporation may have benefited to some 
degree from the endeavours of Mr Faliti they were not 
undertaken at the direction of the Corporation. The 
Corporation did not enter into an employer and employee 
relationship with him at the date which he claims. The 
earliest that could be deemed to have occurred is at 1 May 
1991. I am therefore not satisfied that Mr Faliti is entitled 
to claim wages from the Corporation prior to 1 May 1991. 

Appearances: Mr T. Galic (of counsel) appeared on behalf 
of the applicant. 

Mr S.R. Edwards (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joseph Faliti 

and 
Sarich Corporation Pty Ltd. 

No. 1785 of 1991. 
COMMISSIONER C.B. PARKS. 

16 March 1993. 
Order. 

HAVING heard Mr T. Galic (of counsel) on behalf of the 
Applicant and Mr S.R. Edwards (of counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[U.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter John Henry Ford 

and 
Kaiser Engineers Australia Pty Ltd. 

No. 26 of 1993. 
COMMISSIONER O.K. SALMON. 

29 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application purports to be 
one made pursuant to s.29(b)(ii) of the Industrial Relations 
Act 1979. 

The claim concerns benefits to which the applicant says 
he is entitled under the Kaiser Engineers Superannuation 
Plan. 

The respondent objects to the claims made on the grounds 
that the Commission is without jurisdiction because the 
claim does not concern an industrial matter. The core of the 
argument in support of that proposition is that the 
superannuation scheme is administered by the Trustees of 
the scheme who, amongst other things, are obliged to ensure 
that benefits under the scheme are paid to members of it who 
are entitled to receive such benefit. And it follows from that, 
so the argument goes, that a dispute as to entitlements to be 
paid under the scheme is a matter between the member and 
the Trustees. 

It is also noted that the respondent is not a Trustee of the 
scheme; the respondent is obliged to contribute to the 
scheme in accordance with advice received from the actuary 
from time to time; that trustees act independently of the 
respondent; and, that it is the scheme which pays benefits 
arising from it, not the respondent. 

Furthermore, with respect to the main point in the 
applicant's argument the respondent says that the benefit 
claimed is not a benefit granted to the applicant in his letter 
of assignment, but to cash benefits payable pursuant to the 
deed pursuant to which the scheme is constituted and for the 
continuance of which there is no dependence on the letter 
of assignment. 

Having adjourned this matter in order that I might read 
all of the material referred to, and having now done that, I 
can only say that I agree entirely with counsel for the 
respondent. The application should be dismissed and there 
will be an order accordingly. 

Appearances: Mr P.J.H. Ford appeared on his own behalf. 
Mr I. Curlewis appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter John Henry Ford 

and 
Kaiser Engineers Australia Pty Ltd. 

No. 26 of 1993. 
COMMISSIONER O.K. SALMON. 

29 March 1993. 
Order. 

HAVING heard Mr P.J.H. Ford on his own behalf on behalf 
of the Applicant and Mr I. Curlewis (of counsel) on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION.' 

Industrial Relations Act 1979. 
John Green 

and 
Perth Builders Supplies. 

No. 80 of 1993. 
COMMISSIONER A.R. BEECH. 

1 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application pursuant to 
section 29(b)(i) of the Act whereby Mr Green complains that 
his dismissal on the 20th January 1993 was unfair. He seeks 
an order that he be re-instated to his former position as 
second class welder with the respondent. 

The essential facts of the matter are not in dispute. The 
dismissal arose due to the following incident. On the 20th 
January 1993 at a time which was either 1.30pm or 1.45pm, 
Mr Green approached his foreman, Mr Pearson, and stated 
that as far as Mr Green was concerned, his work was up to 
date and he intended to go home at 2.00pm. Mr Green's 
normal finishing time on that day would have been 3.00pm. 
Mr Pearson replied that in fact there was "a lot of work on", 
and gave Mr Green a job to do, stating that it was an urgent 
job. By Mr Green's own evidence, he commenced the work 
and completed the measuring up of the job he had been 
given. However he did not complete the job and left at 
2.00pm. Upon management becoming aware of this, the 
general manager made several attempts that afternoon to 
ring Mr Green at home, but was only able to reach him at 
approximately 6.00pm that evening. The general manager 
asked Mr Green for an explanation regarding Mr Green 
having left work in those circumstances, and upon Mr Green 
saying that his work had been up to date and that he had told 
the foreman that he was leaving the general manager stated 
that Mr Green's work had not been up to date and in the 
circumstances Mr Green would be dismissed. Mr Green 
came in the next morning to collect his termination pay 
which consisted of his pro rata annual leave entitlement but 
not a week in lieu of notice. Mr Green had been employed 
pursuant to the Metal Trades (General) Award No. 13 of 
1965. In the circumstances, the dismissal was a summary 
dismissal, as the respondent acknowledged. 

The Commission heard evidence from the foreman, the 
general manager and also from the acting general manager. 
Mr Green gave evidence on his own behalf. The Commis- 
sion is satisfied that the respondent in this matter has been 
able to show that the facts as relied upon by the respondent 
in dismissing Mr Green in fact occurred. The onus in this 
matter rests upon Mr Green to prove that the dismissal which 
occurred was indeed unfair. As to that, Mr Green is correct 
in saying that generally his work was up to date, and indeed 
it was considered by management that Mr Green's work was 
generally good. However, the facts of the matter are that Mr 
Green decided that he would leave even though his work had 
not been finished, and that he did not have his employer's 
permission to leave. He did not ask permission to leave. He 
merely left. It is clear on the evidence that there was work 
for him to do. Indeed the evidence is that the work was 
urgent work, and although Mr Green himself doubted that 
it was indeed urgent, there is nothing in the evidence to 
suggest that the work was other than urgent. In any event, 
that is not a matter for Mr Green in his position to decide, 
but rather a matter for the person in management responsible 
for the organisation of work. Indeed, the evidence before the 
Commission leads to the conclusion that Mr Green's attitude 
towards this is a reasonable illustration of his attitude 
towards his employer generally. It is that which has led to 
his dismissal. To that extent, whether there was 10 minutes' 
work as Mr Green would have the Commission believe or 
25 minutes' work left, as the foreman eventually stated, for 
Mr Green to do is not a determinative factor, although if it 
had been, the evidence of Mr Green would be preferred to 
the evidence of the foreman. 

There is also evidence that Mr Green had been told on an 
earlier occasion that "knocking off early" is not acceptable. 
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Whilst Mr Green denies that he had been "knocking off 
early" on that occasion, the fact remains that he knew of the 
company's attitude to that occurring. 

The applicant was not able to advance a compelling or 
compassionate reason for his leaving work in the manner 
that he did. Had there been, then there might have been room 
for some intervention in the dismissal which occurred. 
Although the applicant states that "everybody in the 
department took time off as and when they needed it", the 
evidence before the Commission does not show that to be 
the case. In any event, it is not apparent that the applicant 
had a "need" to leave work. 

Effectively, the facts are that Mr Green took it upon 
himself to leave work during his ordinary working hours in 
circumstances where he had not been given permission, 
where he had been given further, and urgent, work to do by 
his employer and where he did not even complete that work, 
and he did so without good reason having been told 
previously that such action was not acceptable to the 
company. That is quite clearly inconsistent with his contract 
of employment. The dismissal was not unfair. In those 
circumstances there would not appear to be any reason for 
the Commission to interfere in this matter. 

The application will be dismissed. 
Appearances: The applicant on his own behalf. 
Mr D. Parker on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Green 

and 
Perth Builders Supplies. 

No. 80 of 1993. 
COMMISSIONER A.R. BEECH. 

1 April 1993. 
Order. 

HAVING heard Mr J. Green on his own behalf as the 
applicant and Mr D. Parker on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Ann Meyer 

and 
Silver Sands Timeshare Ltd. 

No. 872 of 1992. 

Peter Erich Meyer 
and 

Silver Sands Timeshare Ltd. 
No. 873 of 1992. 

COMMISSIONER G.L. FIELDING. 
8 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Applicants in each of these 
applications, which by consent were heard together, were 
employed, apparently by the Respondent, to manage the 
Silver Sands Timeshare Resort at Mandurah. The resort 

contains, amongst other things, a number of hotel style units, 
some of which are let out to the public on an ad hoc basis 
and others of which are set aside for use by those persons 
who have purchased the right to use the resort during 
nominated periods of the year. The Applicants' job required 
them to live on the resort premises. For this purpose they 
were provided with a two bedroom self contained unit 
specifically set aside for the managers. It seems that the male 
Applicant performed much of the outside work associated 
with managing the resort, such as supervision of the 
swimming pool and minor maintenance. The female 
Applicant attended to the daily administrative tasks such as 
reception and booking functions. It is common ground that 
the Applicants were required to work six days a week, 
although it seems that it was often difficult for them to take 
the remaining day off work each week because of the nature 
of their duties. 

Their employment began on or about 22 March 1991 and 
ended on or about 30 June 1992 when it was terminated by 
the Respondent on 24 hours' notice for alleged misconduct. 
That misconduct was said to consist of the Applicants 
allowing their son and their friends "free occupancy of units 
to the detriment of paying customers" on 24 occasions, a 
period totalling 23 weeks, without seeking the Respondent's 
authority. The Applicants do not deny that their son and their 
friends, from time to time, occupied a unit in the resort as 
alleged, but they do deny that it was done to the detriment 
of paying customers and, moreover, they deny that it was 
done without the Respondent's authority. 

Amongst other things, each of the Applicants claim that 
their dismissal was unfair. They initially sought reinstate- 
ment but, having now obtained alternative employment, 
have abandoned that part of their claims. They claim, 
however, that they each had a contract of employment for 
a period ending on or about 12 December 1992 which, they 
allege, was wrongly terminated by the Respondent on or 
about 30 June 1992. In the circumstances, they seek to 
recover the benefits which have been denied them under 
their contract of employment as a result of its premature 
termination. 

The Respondent does not question that the Applicants had 
a contract of employment for a period of 12 months ending 
on or about 12 December 1992. However, the Respondent 
alleges that in allowing others to occupy the units in the 
resort in the manner alleged, the Applicants were in breach 
of their duty of fidelity to the Respondent, which breach was 
of such a nature so as to warrant the immediate termination 
of the contract (see: Daily Cleaning Service Pty Ltd v. 
Pavlovic (1992) AELR 359). 

There is a material conflict in the evidence of the 
respective Applicants and that of the Respondent's Chair- 
man of Directors, Mr Rossi. The Applicants say that shortly 
after taking up their positions as managers of the resort, they 
asked Mr Rossi if their friends and relatives could stay in 
the resort from time to time as it was the only way that they 
could see their friends, particularly their son, given the 
demands of the job. They say that after some hesitation he 
agreed that they could "within reason". Mr Rossi says that 
he has no recollection of such a conversation and that he 
would be unlikely to forget it if it had taken place. He says 
he expected the Applicants' son and their friends to stay in 
the second bedroom of the two bedroom unit provided for 
the Applicants. The Applicants say there was no furniture 
in that bedroom and, in any event, that it was too small. Mr 
Rossi asserts that the bedroom, and indeed the unit, was fully 
furnished at all material times. The Applicants say too that, 
from time to time, their son stayed in a separate unit not far 
from one occupied by Mr Rossi when he was staying at the 
resort. 
I am left in not the slightest doubt that the evidence of each 
of the Applicants, particularly that of the female Applicant, 
is to be preferred where it conflicts with that of Mr Rossi. 
The spontaneous and positive manner in which they gave 
their testimony, particular as it related to discussions they 
said took place with Mr Rossi regarding permission for their 
friends to stay, was in stark contrast to the hesitant and 
diffident testimony of Mr Rossi, particularly on this subject. 
I accept the female Applicant's evidence and find that she 



did indeed ask Mr Rossi if her friends, including her son, 
could stay in the resort and that the Respondent said that 
they could "within reason" as she asserts. Neither of the 
Applicants impressed me as being in any way dishonest. 
Indeed, consistent with their claim that they obtained the 
prior permission of Mr Rossi, the unchallenged evidence is 
that the Applicants always put their son's and friends' names 
in the bookings book whenever they stayed at the resort with 
the notation "no charge". Although Mr Rossi may not have 
looked at the book, there is no suggestion that it was not 
readily available to him on his weekly visits to the resort. 
Furthermore, the Applicants' version is consistent with the 
fact that their son occupied a separate unit in the resort when 
Mr Rossi was present. There were no attempts to hide his 
presence, or the fact that he was occupying a separate unit. 

Mr Rossi asserts that he did not have authority to give the 
Applicants the permission they say he gave. Whether he had 
that authority or not, I have no doubt that he held himself 
out as having the authority and, indeed, gave the permission. 
It was he who negotiated the terms of the Applicants' 
employment with them and I have not the slightest doubt 
that he had apparent, if not real, authority to grant the 
permission, which as I find he gave. His evidence that he 
needed authority from the owners of the time when the 
Applicants' son and friends were present in the resort is hard 
to accept. The fact is, as Mr Rossi acknowledged, that 
owners buy a time slot, not the right to use a particular unit 
and, moreover, the management of the units is the 
responsibility of a company, of which he is chairman, not 
the individual owners of the time in question. 

The licence given to the Applicants was conditional upon 
them exercising it "within reason". On the material 
adduced in these proceedings, I do not accept that the 
Applicants' guests stayed at times so as to deprive paying 
customers of a unit in the resort. I accept the evidence of the 
female Applicant that, in general, their son and friends 
occupied units which would otherwise have been vacant. I 
note, for example, that the Applicants' son was said by Mr 
Rossi to be occupying a unit over the Australia Day weekend 
in 1992, but that is not supported by the records and was 
denied by the Applicants. Overall, I am not satisfied, even 
on balance, that the licence, which as I find was given to the 
Applicants, was abused. In general, the visits appear to be 
confined to short stays, mainly on weekends, at irregular 
intervals, although the Applicants' son was present for the 
Christmas/New Year period in 1991/92 and for the 
following Easter. 

It is common ground that they had a contract of 
employment until on or about 12 December 1992. That 
comes about because following a request from the Appli- 
cants the Respondent, under the hand of Mr Rossi, wrote to 
the Applicants jointly on 12 December 1991 advising them 
that their positions as managers had been extended for a 
further 12 month period. In the circumstances, it follows that 
in my view the Applicants' contract of employment was 
improperly terminated. As I find, the Applicants did not act 
in breach of their contract of employment, particularly in 
respect of their duty to serve the Respondent honestly and 
in good faith. 

It seems to me that there is much to be said for the view 
that the Applicants were employed jointly to act as managers 
under one rather than two contracts, but as the events have 
transpired, nothing turns on that on this occasion. 

Although the evidence about the precise terms of then- 
contract of employment is to say the least scant, it is clear 
that the Applicants were initially entitled to a remuneration 
package of $50 000 per annum, which included a salary 
component of $40 000 per annum divided equally between 
each of the Applicants. It is common ground that in June 
1991 that salary was increased by $5 000, again divided 
equally between each of the Applicants. At the same time, 
it seems that their leave entitlement was increased from four 
weeks to six weeks per annum to be taken in one lot of four 
weeks and two additional lots of one week. It is common 
ground, too, that the Applicants were entitled to free 
accommodation whilst they occupied the manager's unit. In 
addition, the Applicants said that they were entitled to 

superannuation based on the "statutory" contributions of 3 
per cent of their salary, payable by the Respondent. 

Prima facie, it seems to me therefore that each of the 
Applicants are entitled to the benefit of their nominal salary 
at the rate of $22 500 for the period from 1 July 1992 until 
at least 9 December 1992, as they claim, that is for a period 
of 23 weeks (see: Perth Finishing College Ltd v. Watts 
(1989) 69 WAIG 2307). The Applicants claim, in addition, 
payment for accrued annual leave, but little was said to 
substantiate that claim in the course of these proceedings. 
Although the Applicants are entitled to paid leave, they are 
not entitled to any extra payment for not taking that leave 
(see: HAW Jones Pty Ltd v. Neille (1967) WAR 181). In this 
case, the Applicants' benefit was the entitlement to be on 
leave from work on full pay in the period up until 9 
December 1992. The amount of remuneration they would 
have received in that period would be the same whether they 
were at work or on leave. In any event, as already observed, 
it is difficult to ascertain on the evidence what, if any, is the 
quantum of the Applicants' leave credit for the period in 
question since the evidence discloses that they took five 
weeks' leave not long before they were dismissed. 

The Applicants agree that since their termination by the 
Respondent they have obtained employment as joint 
managers at a motel in Albany which provides them with 
free accommodation and a salary of $35 000 divided equally 
between each of them. That appointment began on or about 
23 October 1992. The income derived therefrom clearly 
must be deducted from any benefit lost as a result of the 
premature termination of the Applicants' employment with 
the Respondent. The Respondent does not suggest that the 
Applicants could have obtained alternative employment 
earlier than they did and there was no evidence of any other 
earnings in the interim. However, the Applicants say that 
they incurred rental costs of $75.00 per week from on or 
about 3 July until 22 October 1992, which ought to be taken 
into account in considering their claim. Having regard to the 
fact that the Applicants' remuneration package from the 
Respondent included the right to occupy the manager's unit 
rent free, I do not think it inequitable to take into account 
that the Applicants incurred rental expenses which, but for 
the premature termination of their employment, they would 
not otherv/ise have had to incur. Their claim for rental of 
$75.00 per week represents an annual rental in the order of 
$4 000 per annum, which in turn falls well within the 
non-salary component of their remuneration package from 
the Respondent, which was in the order of $10 000. In the 
circumstances, I would not have thought it an unreasonable 
assessment of the benefit denied them in respect of their 
right to rent free accommodation during the balance of their 
term of employment by the Respondent. The sum claimed 
can either be seen as a quantification of the accommodation 
benefit denied them under their contract of employment with 
the Respondent or, alternatively, having regard to the 
command under section 26 for the Commission to act 
according to equity, good conscience and the substantial 
merits of the matter, I would have thought it not in the 
slightest inequitable nor lacking in merit to take into account 
when considering the magnitude by which the Applicants 
have mitigated their loss, the fact that they incurred this 
additional expenditure. Likewise, the Applicants say that 
they had to incur transport costs in the order of $300.00 to 
transfer their furniture to Perth and storing it there and a 
further $300.00 to transfer it to Albany. It seems to me that 
in all probability they would have had to incur costs to 
transfer their furniture if their contract was not renewed after 
the 12 month period. Although it might not have been as 
much as they now claim on the evidence, I am not able to 
make an accurate assessment of their loss in this respect. 
Furthermore, it is not referable to a benefit to which they 
were entitled under their contract but is more in the nature 
of damages. The Commission's jurisdiction in matters of 
this nature is a limited one and is not the same as that in the 
ordinary civil courts with respect to damages for breach of 
contract. 

As to the Applicants' claim for lost superannuation, the 
most that can be said of that claim is that there was little or 
no evidence as to the terms of that entitlement. For example, 
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it is not clear whether or not there is any "roll over" 
entitlement held for the benefit of the Applicants. I am not 
prepared to speculate as to what those terms were. On the 
evidence, I am unable to calculate what their loss in this 
respect, if any, would have been. Finally, the Applicants' 
claim to recover two weeks' pay in lieu of notice is clearly 
without foundation and no evidence was adduced to support 
it. The claim is inconsistent with the concept of a fixed 
contract expiring on or about 9 December. 

It would follow that the Applicants would be entitled 
together to recover the sum of the $17 065 as and by way 
of a benefit denied under their contract of employment made 
up as follows— 

Remuneration 1 July =$19 903 
— 9 December 1992 
(23 weeks at 
$45 000) 
Less remuneration re- 
ceived from new em- 
ployment with effect 
23/10/92 (6 weeks at 
$35 000) = $4 038   

$15 865 
Accommodation ex- 
penses 3 July— 
22 October 1992 
(16 weeks at $75.00) =$1 200 
Total =$17 065 

In light of the previous conduct of the parties, it would 
follow that each of the Applicants is entitled to recover the 
sum of $8 532.50 from the Respondent as and by way of a 
benefit denied them under their contract of employment. 

Appearances: Mr H. Christie (of Counsel) on behalf of the 
Applicant Miss G. Marton on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Ann Meyer 

and 
Silver Sands Timeshare Ltd. 

No. 872 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 March 1993. 

Order. 
HAVING heard Mr H. Christie (of Counsel) on behalf of the 
Applicant and Miss G. Marton on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Respondent pay to the Applicant the sum 
of $8 532.50 as and by way of a benefit denied her 
under her contract of employment. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Erich Meyer 

and 
Silver Sands Timeshare Ltd. 

No. 873 of 1993. 
COMMISSIONER G.L. FIELDING. 

11 March 1993. 
Order. 

HAVING heard Mr H. Christie (of Counsel) on behalf of the 
Applicant and Miss G. Marton on behalf of the Respondent, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Respondent pay to the Applicant the sum 
of $8 532.50 as and by way of a benefit denied him 
under his contract of employment. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dianne Murphy 

and 
Starling Reading Real Estate. 

No. 60 of 1993. 
COMMISSIONER O.K. SALMON. 

2 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is a s.29(b)(i) application in 
which Diane Murphy claims that she was unfairly dismissed 
from her employment by Starling Reading Real Estate. 

On 4 December 1992 the applicant was informed by letter 
from Mr Rex Starling, who appeared for the respondent in 
this case, stating that due to a breakdown in working 
relations within the office she was given seven days notice 
of termination. She had been employed by the respondent 
for some five months and in her opinion during that period 
she had been a good employee. 

I will outline, first of all, the relevant circumstances 
according to the applicant's testimony. 

On Friday 27 November 1992 Mr Starling proposed a 
change in the applicant's contract of service from permanent 
part-time employment for 20 hours each week to casual 
employment. It was explained to the applicant that she 
would receive 3% superannuation payments, however, she 
would no longer receive payment for holidays, ordinary 
leave, or sick leave. The proposed change was to make cost 
savings. The applicant was to work 25 hours per week and 
be paid $12.50 per hour. 

The applicant was not happy about the proposal because 
she was the main earner of income for the family and she 
feared the lack of security that went with casual employ- 
ment. She could not understand how an offer of more money 
and more hours of employment under the proposed casual 
arrangement would save the respondent money, however she 
offered to work 15 hours per week until things got better (I 
take that to mean that the applicant accepted that the 
business was facing financial difficulties and that she could 
assist to overcome these difficulties by working less hours 
per week). But Mr Starling said that he wanted the casual 
arrangement only and that she could take it or leave it. 

Mr Starling suggested that the applicant discuss the 
proposal over the weekend with her husband. On Monday 
30 November, when the applicant returned to work she was 
handed a letter from Mr Starling which contained the offer 
made on the previous Friday, set out in formal terms. 

The applicant thereupon told Mr Starling that having 
discussed the matter with her husband that she was not 
happy to change her employment arrangement. 

The applicant noted that whereas the letter said that all 
relevant award conditions would apply, the award made no 
provision for casual employees except in the case of short 
periods to cover leave periods or where agreement had been 
reached between an employer and the union and the 
agreement was put in writing. She told Mr Starling that she 
would stay on as a casual if the award arrangement was 
complied with. 

The applicant acknowledged that Mr Starling obtained 
information about the avenues open to him but, she did not 
know about that information. However from Friday 4 De- 
cember 1992 the applicant was to become a casual 
employee. She was instructed to calculate her holiday pay 
entitlements in order that she be paid all of her entitlements 
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under the old contract of service. She handed this 
information to Mr Starling at approximately 11.00am on 
4 December. 

Mr Starling became upset at the amount of the payment. 
He did not want to pay her the holiday pay immediately. The 
applicant said that Mr Starling claimed to be too busy and 
said that he would not be willing to pay her for two or three 
weeks. She thought Mr Starling was being unfair, and she 
told him it was a monstrous thing to short-change her of 
wages right before Christmas. 

Mr Starling then demanded the applicant's resignation. 
She refused to resign because she had done nothing wrong, 
Mr Starling then wrote out a termination notice which he 
gave to her about 12.15pm on that day. She was told that 
her employment would end seven days hence. 

The applicant said she was devastated by the dismissal. 
The applicant rang Mr Starling on 17 December to thank 

him for two references he had given her and at that time she 
was asked if she would provide some help for her 
replacement who was having trouble with a computer 
programme. 

She agreed to assist as requested, but in doing so she 
learned that the new employee was working under a 
permanent part-time arrangement for 25 hours per week at 
$10 per hour. 

As far as the applicant knew this person was to be 
employed as a casual. Upon discovering that the employ- 
ment was permanent part-time, the applicant believed that 
she had been replaced by someone else on exactly the same 
conditions and she considered that was unfair. 

She had no reason to believe that her work was not 
competently done. Indeed she believes all of the evidence 
is that she was considered to be a good employee. 

She made application claiming unfair dismissal on 
11 January 1993. 

Mr Starling denies that the applicant was unfairly 
dismissed. He said that at the time in question the applicant 
had called him a monster; that she had stated that she did 
not care for him or his business and the only thing she cared 
about at that point was herself and her family. All of this 
was conveyed in a very loud, angry and aggressive manner, 
leaving him with no option than to terminate her employ- 
ment. Thereupon he gave the applicant seven days notice in 
writing. 

In this case, as in any case involving alleged unfair 
dismissal, it is my decision on the question of unfairness in 
all of the circumstances that matters, not that of the applicant 
or the respondent as though I have to accept one view or the 
other. The applicant places a great deal of importance on the 
limitations imposed by the award on casual employment as 
a factor to be given weight in determining the question. In 
that respect Mr Starling claims that he acted with regard for 
the interests of the firm. Furthermore Mr Starling contends 
that he alone was able to have proper regard for the firm's 
interests. It also follows from Mr Starling's contention that 
he was acting in the applicant's interests, but in any event 
he left me in no doubt that he was of the opinion that he in 
no respect whatsoever before 4 December 1992 had 
prejudiced the applicant's future employment. As far as I am 
concerned, the award limitations and the applicant's 
knowledge of them would have justified her anxiety about 
her future and to that extent I take them into account. 

The applicant's dismissal was effected by giving her 
notice and the termination was not wrongful in the accepted 
sense of that term. But I think it is fair to say that the charges 
alleged against the applicant amount to charges of miscon- 
duct, nevertheless. Indeed, it is the alleged misconduct 
which is central to my thinking on the subject of unfairness. 
Given the gravity of the misconduct from the point of view 
of Mr Starling, an issue put by him with great force and 
conviction, I would have thought, if it was so, it would have 
been far more likely that the applicant would have been 
summarily dismissed. Mr Starling endeavoured to explain 
the apparent inconsistency—perhaps recognising it—by 
referring to the difficulties that would have presented 

themselves for him to overcome had the applicant been so 
dismissed, but I find his explanation unconvincing. 

In the circumstances 1 think that some tension would have 
been present in the office before 4 December 1992, but that 
it would have been generated by the applicant and Mr 
Starling equally. I find that the applicant said she was more 
concerned about her own future and that of her family than 
she was about the respondent's problems, and that was 
probably unwise. However, I think it was more likely that 
she said that Mr Starling's actions were monstrous rather 
than saying he was a monster. Overall, I think that Mr 
Starling reacted unfairly in the circumstances by giving the 
applicant her notice. 

In reaching that conclusion I have had regard for the 
decision of the Industrial Appeals Court in BHP Iron Ore 
Limited vs. Transport Workers Union (73 WAIG 529) per 
Franklyn J. at 530 where he cites "The Law of Employ- 
ment" Macken, McCarry and Sappidean (3rd Ed) at 275: 

In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
will be able to find alternative employment and the 
financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances a the time of dismissal. 

Whilst I have paid full regard to Mr Starling's problems, 
his explanations of them and of the advice he sought 
regarding those problems, I am not convinced that he 
extended the consideration to the applicant that her interests 
required of him. 

The unusual aspect of this case was the force and detail 
of Mr Starling's argument against the applicant's re- 
employment in the event of my finding her dismissal unfair. 
Indeed this is the only case I have dealt with in which that 
point has been so vigorously taken up. However, it is not 
my intention to review that aspect of the case. It will be 
sufficient to say that while the time lapse between the date 
of the applicant's dismissal and the date she lodged her 
application claiming unfair dismissal has been given full 
regard in the light of my own decision in Gareth Jackson vs. 
AIco Pty Ltd (72 WAIG 3835), my decision turns on issues 
of impracticality and injustice to the person who is currently 
employed by the respondent. 

In this respect I draw attention to s.26(l)(a) and (c) of the 
Industrial Relations Act, whereby I am required to exercise 
my jurisdiction according to equity, good conscience and the 
substantial merits of the case, with regard for the interests 
of persons immediately concerned whether directly affected 
or not. The person now employed holds a license in real 
estate work and is probably a better person in the position 
than the applicant would be. But more than that, I am 
satisfied according to all of the material before me that the 
circumstances of the business make it thoroughly impracti- 
cal that two persons be employed in the office. Moreover, 
there is the question of injustice to the incumbent who is a 
person immediately concerned although she was not a party 
to this case—the circumstances make her so. 

My decision concerning justice for that person is 
facilitated somewhat by the fact that the applicant proposed 
an alternative means of settling this matter, namely, a form 
of reference provided by the respondent. I do not think that 
is an appropriate subject for an order in this case, but I 
realise that the applicant is motivated by the possible 
obloquy attached to her because of her dismissal. 

I think the applicant's concerns are catered for by my 
finding that her dismissal was unfair. 

My decision in this case is that an order for dismissal will 
issue. 

Appearances: Mr P.T. Murphy appeared for the applicant. 
Mr R.C. Starling appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dianne Murphy 

and 
Starling Reading Real Estate. 

No. 60 of 1993. 
COMMISSIONER O.K. SALMON. 

2 April 1993. 
Order. 

HAVING heard Mr P.T. Murphy on behalf of the Applicant 
and Mr R.C. Starling on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frank Nichols 

and 
James Richardson Corporation Pty Ltd 

No. 1622 of 1991 
COMMISSIONER C. B. PARKS. 

18 November 1991. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 
Commissioner) 
THE COMMISSIONER: The matter before me is a claim 
pursuant to s. 29(b)(i) of the Industrial Relations Act 1979 
(the Act), in which the applicant claims that he was unfairly 
dismissed by the respondent on 13 September 1991. 

It is the evidence of Mr Nichols that on 13 September 
1991 he was called into the office of the State Manager, Mr 
Rea. Mr Rea advised him that he was being dismissed for 
dishonesty "claiming excessive hours and for claiming 
penalty rates when they did not apply." Mr Rea also stated 
that the decision was irreversible and that casual staff could 
be instantly dismissed without reason. 

The applicant commenced employment as a 'casual'. The 
matter has proceeded before this Commission on the basis 
that this term has a special meaning. It does, insofar as an 
award of this Commission is concerned. Therein the 
definition of what constitutes a 'casual', and what notice is 
required to terminate the contract of a 'casual', is precise. 
It is a generic term; it is generally accepted as describing 
employment of an intermittent nature which may be 
terminated with a minimum of notice. 

Mr Nichols worked at Perth Airport collecting dockets 
from duty-free goods that were to be exported. It does not 
appear that Mr Nichols was engaged either by the flight or 
by the day, but that he had an ongoing relationship with the 
respondent over a number of years. He performed work 
according to a roster, initially at the direction of a 
Supervisor, Mrs Papalia (nee D'Annunzio). Subsequently he 
was appointed to the position of Supervisor and then 
directed employees under his control to attend and perform 
work according to the same style of roster he had worked. 
It is reasonable to assume the roster was published ahead of 
time so that persons knew in advance when they were 
required to attend for duty. 

The evidence is clear that the method Mr Nichols used 
to calculate employees hours, for the purposes of payment, 
is not that which the company intended should apply. 
However, I can find no fault on his part in that the 
responsible person in this state, the State Manager, directed, 
in the first instance, that he report to Miss D'Annunzio. She 

instructed him in what he was required to do and how he 
would be paid, according to an hourly calculation. 

It would seem from Mr Nichols evidence that there may 
have been mention, although this was not confirmed by Mrs 
Papalia, of a 2-hour minimum. If it was the case that there 
was a difference between a 2-hour minimum and simply 2 
hours per flight, depending on the sequence of those flights, 
it should have triggered an alarm. However, at that time he 
was an employee under the instruction of a supervisor. 
When he was promoted to Supervisor he was not directly 
instructed by management on what he was required to do 
and therefore continued to apply the system as he understood 
it. I do not see any intended wrongdoing on his part. 

The Commission is of the view that because of an ongoing 
relationship and the length of time that Mr Nichols was 
employed, he was entitled to reasonable notice, unless it 
could be shown that his actions were such that they 
constituted a repudiation of a fundamental term of his 
contract of employment. The case law relating to unfair 
dismissal is quite clear. Where an employee has conducted 
himself or herself in a way not satisfactory to the employer, 
that employee should firstly be counselled and given the 
opportunity to rectify their conduct, unless it is conduct of 
the nature that shows an intention to disregard the terms of 
the contract. That opportunity was not given to Mr Nichols. 
From the evidence of Mr Rea it is clear that the Company 
Secretary intended that the termination of Mr Nichols' 
services be viewed as summary in nature, particularly in 
view of the reasons stated to him for his dismissal. That, in 
my view, was not a justifiable reason for his dismissal, 
particularly in the form that it took. 

Mr Nichols dismissal partly arises out of the fact that the 
respondent company was relinquishing its role at the 
International Airport. Its work was going to be undertaken 
by another company and therefore the number of employees 
was to be reduced. That also played a part in the decision 
that was taken. 

For these reasons I am satisfied that Mr Nichols was 
unfairly dismissed. 

In view of the fact that the respondent employer no longer 
conducts the business at the International Airport, I am 
satisfied that the remedy of reinstatement is not available 
therefore no order will issue and this application will be 
finalised by a declaration that Frank Nichols was unfairly 
dismissed. 

Appearances: Mr F. Nichols appeared on his own behalf. 
Mr S.K. Shepherd (of counsel) appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frank Nichols 

and 
James Richardson Corporation Pty Ltd 

No. 1622 of 1991. 
COMMISSIONER C. B. PARKS. 

2 April 1993. 
Declaration. 

HAVING heard Mr F. Nichols on his own behalf and Mr 
S.K. Shepherd (of counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares— 

That Mr Frank Nichols was unfairly dismissed by the 
Respondent employer. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Royce Padman 

and 
Lanes Biscuits Pty Ltd (ACN 052 863 724). 

No. 1005 of 1992. 
COMMISSIONER O.K. SALMON. 

25 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This matter concerns a claim for 
contractual benefits by Kimberley Royce Padman made 
pursuant to s.29(b)(ii) of the Industrial Relations Act 1979. 
The benefit claimed is $20,229.73 which is said to be the 
balance of redundancy payments owing to the applicant over 
an amount already paid to him when his employment with 
Lanes Biscuits Pty Ltd was ended through redundancy. 

In fact the applicant's entitlement to redundancy pay is 
not contested, rather it is the amount he is entitled to which 
is in contention. Whereas the applicant says that the offer 
made to him included payment for sick leave entitlement of 
169 days, the respondent says payment for sick leave due 
to the applicant amounted to four weeks. 

The respondent admits to salespersons being entitled to 
be paid for all sick leave days due at the time of redundancy, 
but explains that this arrangement is part of but one 
agreement on the subject amongst several. The respondent 
asserts that the applicant was a salaried employee at the 
material time and as such his redundancy pay entitlements 
were those prescribed in an agreement having application to 
salaried employees. Indeed this agreement, perhaps more 
precisely the respondent's construction of it, is the crucial 
factor in the respondent's argument. 

The evidence in this case, both oral and documentary is 
fairly substantial; however it is not necessary for me to 
review it in any degree of detail and I will refrain from doing 
so. 

The first question of importance concerns the applicant's 
status as an employee: Was he a salaried employee as the 
respondent asserts? The amount of time spent in the 
performance of certain work is not always a reliable guide 
to an employee's classification and, therefore, his status. In 
fact the law on the subject was stated by Burt CJ in Gary's 
case (57 WAIG 585 at 586) and the test to be applied is the 
nature of the employment in terms of the purpose to be 
achieved by it. Furthermore, the question may be settled by 
recourse to value judgement. On the basis of all of the 
evidence, the applicant held a supervisory position at the 
material time. He was paid $10,000 more per annum than 
sales persons and while he says he did not have the authority 
to hire and fire employees he said he could make 
recommendations in both respects. In my opinion the 
applicant was a salaried employee. 

Two documents were tendered by the respondent in 
support of its contentions against the claim. The first is a 
document dated 7 September 1988 and it is headed 
Redundancy Agreement Between Best Foods and Broad- 
meadows Salaried Staff Employees. The principal benefit 
under this agreement is a redundancy payment of three 
weeks per year of service and pro-rata for any part of a year. 
Another benefit is a lump sum payment for salaried staff of 
four weeks pay on termination. The second mentioned term 
in the agreement confers no more than that and on the 
surface it appears to be unambiguously and plainly stated. 
However, in the margin beside the term under consideration 
there is an entry by hand in brackets: "(SICK)". Mr Stewart, 
for the respondent, had no part in the making of the 
agreement and he was not in any real sense able to place 
much significance on the handwritten entry, by itself. But 
the second document he tendered purported to show the 
applicant's total accrued benefits converted to a money 
amount of $50,266.20, including a sick leave entitlement of 
one month. The relevance and the force of this information, 
in Mr Stewart's argument, is that it represents an assessment 

of the applicant's redundancy entitlement under the relevant 
agreement by persons aware of its terms and application. 

I thought Mr Stewart was a highly credible person in the 
role of advocate and witness for the respondent and I must 
say he has presented a case of substance very persuasively. 
But the applicant's case can be similarly described. In the 
final analysis I do not think that the respondent's case is 
strong enough to carry the day. 

Whilst I am not bound by the rules of evidence and I may 
inform my own mind in this case according to what I think 
is just, I must still consider whether it is a reliable 
proposition that the redundancy agreement for salaried 
employees be construed as it has been to mean that it refers 
to four weeks (sick) pay. Given that non salaried sales 
employees of the respondent are entitled to the same 
principal form of redundancy payment as salaried employ- 
ees plus payment in consideration of ail untaken sick leave, 
I do not think that the construction advanced is reliable. 
Indeed the notoriety of the usual case in which senior 
retrenched employees are more favourably treated than 
lower status employees—which might well be influenced by 
the willingness of the courts to imply reasonable terms of 
notice in employees contracts of service in consideration of 
status (The Law of Employment. Macken McCary & 
Sappideen p. 158. Ryan, Coppin and Sweeting vs. Coles 
Myer Ltd t/a Coles Supermarkets—72 WAIG 1163 at 1168 
also Full Bench, dismissing appeal 73 WAIG 225). I think 
it is a more likely proposition that individual salaried 
employees of the respondent are able to negotiate higher 
redundancy packages according to their particular circum- 
stances. 

Being of that mind and noting that pursuant to s.32(7) of 
the Industrial Relations Act 1979 I am enjoined to 
endeavour to ensure that this matter is resolved in terms that 
could reasonably been agreed between the parties in the first 
instance or by conciliation (cf Peter Sinclair and The Eagle 
Pty Limited c/—Radio West—-72 WAIG 1393 at 1394. 
Ryan, Coppin and Sweeting vs. Coles Myer supra—at 
1169). I think the applicant's claim must be viewed in the 
light of the entitlement unquestionably due to sales persons 
of lower status. 

In this respect I note that an entitlement to redundancy pay 
of one form or another is a benefit under the applicant's 
contract of service. S.23(l) of the Act empowers me to 
enquire into and deal with an industrial matter and I am 
convinced that in dealing with the applicant's claim it is 
reasonable that he be compared with employees of lower 
status. Indeed I think that is the least he could reasonably 
expect. 

My decision in this matter is that there will be an order 
requiring the respondent to pay the applicant $20,229.73. 

The order will now issue in the form of minutes and the 
parties are asked to advise my associate of their require- 
ments in this respect. 

Appearances: Ms C. Devenish appeared for the applicant. 
Mr A. Stewart appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Royce Padman 

and 
Lanes Biscuits Pty Ltd (ACN 052 863 724). 

No. 1005 of 1992. 
COMMISSIONER O.K. SALMON. 

26 March 1993. 
Order. 

HAVING heard Ms C. Devenish on behalf of the Applicant 
and Mr A. Stewart on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That, within 14 days of the date hereof, Lanes 
Biscuits Pty Ltd (ACN 052 863 724) pay Kimberley 
Royce Padman the sum of $21,241.20, which sum 
includes interest for 12 months at the rate of 5% per 
annum. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nola Raguse 

and 
City of Canning. 

No. 1392 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: On the 3rd of November 1992 
Nola Raguse (the Applicant) applied to the Commission for 
an Order pursuant to Section 29(b)(i) of the Industrial 
Relations Act 1979 (the Act) seeking reinstatement for what 
she says was the unfair dismissal of her by her employer, 
the City of Canning (the City), on the 6th of November 1992. 
Apparently the Applicant had been employed by the City on 
or about the 20th of November 1989 in the capacity of a Day 
Care Assistant at the City's Herald Avenue Centre which, 
according to the evidence, is a centre for the use of frail aged 
persons and senior citizens. Although it is clear that the 
duties of a Day Care Assistant, as they are described in the 
attachment to Exhibit D1, were dedicated to the care of the 
frail aged there was some necessity, from time to time, for 
liaison with the senior citizens group for activities involving 
both groups such as concerts, raffles, use of the hall and so 
on. 

In the Applicant's letter of engagement (Exhibit Dl) the 
appointment was subject to a probationary period of three 
months of satisfactory service and successful completion of 
a pre-medical examination. The terms and conditions of 
employment are described in the letter of appointment dated 
the 22nd of November 1989. The contract of employment 
was otherwise as prescribed in the Local Government 
Officers' (City of Canning) Award 1987. 

In a nutshell, the Applicant says that the reason her 
services were terminated was her alleged unsuitability for 
the type of work which is described in the letter of 
appointment. Her reaction to this was that she believed that 
her dismissal on those grounds was unfair for two reasons. 
First, that the dispute settlement procedure which is set out 
in the Local Government Officers' (City of Canning) Award 
1987, and in particular in Clause 6.—Contract of Employ- 
ment, was not followed and secondly, and in particular, that 
the dismissal was based upon and caused by the Applicant's 
physical impairment which arose out of an accident she 
suffered in the course of her work. 

The City's reply to the application is, in short, that the 
Applicant was not unfairly dismissed at all and therefore is 
not entitled to reinstatement or to any relief of a nature 
which can be granted by the Commission. It admitted that 
the Applicant was employed as a Day Care Assistant at the 
time and under the conditions she claims and that her 
employment was, at least in part, governed by the Local 
Government Officers' (City of Canning) Award 1987. It was 
the City's position, as articulated by Mr Joyce who appeared 
for it, that the Applicant was terminated from her employ- 
ment on or about the 6th of October 1992 and was paid four 
weeks' salary in lieu of notice in accordance with Clause 
6.—Contract of Employment of the Award. It was further 
said that the Applicant had suffered a number of work 

related injuries and as a result of one of those, which 
occurred on or about the 7th of February 1992, she was 
diagnosed as being unfit for full duties and was limited to 
performing light duties which required lifting of objects no 
heavier than 10 kilograms. This restriction limited her 
ability to perform many of the duties which are described 
in the duty list attached to the letter of appointment in 
Exhibit Dl in that she was unable to lift tables, heavy 
equipment or heavy shopping or to assist and escort clients 
with safety or to push client's wheelchairs or to assist in the 
lifting of clients. These limitations were said to have 
imposed an increased workload on other employees and 
caused those employees to complain to their employer or 
otherwise disrupted the services available to the users of the 
Centre. It was further submitted by the City that the 
Applicant required considerable time off duty to attend 
physiotherapy, these absences being of up to two hours 
every second day and that, in addition to the limitations on 
her work by the light duties order, proved difficult for the 
supervision of the Centre, particularly in the organisation of 
casual relief. 

The City further argues and avers that discussions were 
held with the Applicant on a number of occasions regarding 
problems associated with her duties and that on or about the 
27th of July 1992 all of the City's concerns were put to the 
Applicant including the suggestion that it would be in her 
interests and the interests of the City for her to transfer to 
another position. It says that some months later, circa the 6th 
of October 1992, there was a further incident where the 
Applicant was at a risk of exacerbating her injury while still 
on light duties: one of the clients who was being escorted 
by the Applicant was in danger of falling and required 
assistance. The City developed the view that it was no longer 
appropriate in the interests of safety of either their employee, 
the Applicant, or the users of their Centre that she remain 
in her position. She was therefore offered a transfer to a 
temporary vacant position of Records Clerk. It falls from the 
evidence that the Applicant asked for time to consider this 
suggestion in conjunction with her Union and it was likely 
that it was suggested to her that if she did not accept the offer 
of the transfer then her services could well be terminated. 
Notwithstanding this, the Applicant subsequently advised 
the responsible officer from the City dealing with the matter 
that she would not accept the transfer. This was notwith- 
standing that there was an undertaking for ongoing 
employment if, in due course, the Applicant was declared 
fully fit to perform the range of duties in the position of Day 
Care Assistant. It was also said by Mr Joyce that even 
though it offered employment in the clerical position for a 
few months it was not the intention of the City to terminate 
the services of the Applicant at the conclusion of that time 
if she had not been declared fully fit. However, in the face 
of the refusal by the Applicant to accept the deployment, 
there being no other options available, it could no longer 
continue to employ her because of her unfitness to perform 
full duties of the position and safety and personnel 
considerations. 

Ms Dwyer, who appeared for the Applicant, submitted to 
the Commission that there were matters that it ought take 
into account in consideration of the claim by the Applicant. 
Not the least was that she had been given a performance 
appraisal under a system which had been agreed between the 
Applicant's Union and the City in 1987. The performance 
appraisal for the period the 27th of November 1989 to the 
30th of June 1990 (Exhibit D2) was satisfactory, as were 
others. The performance ratings were quite high and the 
comments on the general performance over the review 
periods were satisfactory in that she was described as being 
a person who works enthusiastically and energetically and 
who has ideas which she put into practice with style. Her 
attentiveness to all the clients and ability to listen to their 
problems was noted. There were, in some of the later 
appraisals, some comments concerning difficulties that 
arose from the need for the Applicant to attend doctors' 
appointments for treatment and that her back injuries had 
prevented her performing normal duties for nearly a year. 
However there was some recognition of this in that another 
list of duties for the Activities Organiser/Care Aid (Exhibit 
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D3) was created. As I understand the submission, the agreed 
duty statement of the 21st of February 1992 was tailored, 
if one can describe it, to the situation as it prevailed then. 

In further reference to performance appraisals and 
particularly that performance appraisal which was dated the 
21st of August 1992, the Applicant specifically raised 
complaints, or more correctly comments, about some of the 
suggestions of her immediate supervisor in the performance 
review proper. In short the Applicant disputed any criticisms 
that were raised because they were not matters over which 
she had a great amount of control. To expand upon this, in 
Exhibit D5 Ms Dwyer referred the Commission to a range 
of medical certificates which had been issued by the City's 
rehabilitation organisation, Prime Occupational Health, to 
the Applicant. Ms Dwyer drew from the certificates that the 
trend through them was that the condition was stabilising but 
there was a consistent thread that the Applicant should not 
lift weights of a greater mass than 10 kilograms. The point 
was made on behalf of the Applicant (see Exhibit D6) that 
she was referred to the medical practitioners who treated her 
by her employer and, of course, she was required to do so 
because of the provisions of the Workers Compensation and 
Assistance Act 1981. The Commission was referred to 
another set of medical certificates in Exhibit D7 which arose 
from what has been described as a second workers 
compensation incident which apparently occurred when the 
Applicant shifted a client in a wheelchair and caused injuries 
to her shoulder or, in the alternative, caused a reoccurrance 
of previous injuries. In addition to the restrictions which 
were placed upon her work by the medical practitioners the 
Applicant received a letter from the Co-ordinator of the 
Herald Avenue Day Centre which directed her not to lift 
tables, wheelchairs, picnic chairs, eskies or assist clients up 
and out of their chairs. That, according to Ms Dwyer, took 
the doctor's treatment regime even further than what was 
indicated by a mere restriction on lifting of particular 
weight. That is, the doctor did not say that there should be 
no lifting of tables, wheelchairs, picnic chairs or eskies. 

The Commission was told of other events arising out of 
the contract of employment that led to reprimands being 
issued to the Applicant (see Exhibit D9). For the purposes 
of this recitation it is not necessary for me to refer in detail 
to those matters other than to say that the reprimands were 
issued, they related to work performance and in particular 
alleged incorrect mileage returns. An important event in the 
chronology, according to Ms Dwyer, was the receipt by the 
Applicant of what amounts to a suggestion to settle her 
workers compensation claims against the City for an amount 
of $6,000. It was indicated in submissions that this 
approximated the total amount of money the Applicant 
might receive if she had taken early retirement. The letter 
was not solicited by her. It arose out of a conference between 
Paul Merlo, an officer of the City and a Union representa- 
tive, and it was a matter in which, according to the 
Applicant, she had little input. She passed the papers to her 
lawyer and eventually to her Union's lawyer but the matter 
was never proceeded with once she refused to sign the 
documentation. 

By the 8th of September 1992 things, according to Ms 
Dwyer, were coming to a head. The Applicant was given a 
second reprimand by the Chief Executive of the City. She 
was told that her non-attendance at work without adequate 
reason during normal hours of 8.00am to 1.00pm on Monday 
the 7th of September 1992 was not acceptable. That had 
occurred in a situation where, according to the Applicant, 
she had left because she was suffering from stress. Mention 
was also made of a memo from Sue Nichols, the 
Co-ordinator of the Centre which had been designed to 
emphasise to the Applicant that she should advise the office 
on the answer phone if she was not able to attend for work. 
The message that the Applicant left on the 7th of September 
1992 gave no clear reasons for non-attendance except to 
attend a medical appointment. In the event, because of the 
time of the absence, it was obvious that it was not an 
appointment of the normal kind in that the absence was 
between 8.00am to 1.30pm. The Applicant was told that if 
there was a repeat of unacceptable work performance or any 
other behaviour which is considered unacceptable and 

requiring further disciplinary action, her services might well 
be terminated. Ms Dwyer submitted to the Commission in 
Exhibit D12 a First Medical Certificate that the Applicant 
had received which indicated a provisional diagnosis of 
work related stress on that particular day. 

Detailed submissions were made by Ms Dwyer concern- 
ing the effect of the Local Government Officers' (City of 
Canning) Award 1987 and in particular the Disputes 
Procedure contained in it. 

In summary, the position of the Applicant, as articulated 
by Ms Dwyer, was that on or around the 6th of October 1992 
an offer of alternative employment was made to the 
Applicant. There is no disagreement with that but she 
thought that if she did not take the alternative employment 
her services would be terminated immediately. She had 
reason to draw that conclusion because the transfer period 
offered to her was two months and she was aware that the 
particular officer whose position she would be filling would 
then come to an end of maternity leave. She had no 
guarantees, in view of that, that her employment would be 
ongoing. She thought she was still continuing a job at the 
Herald Avenue Day Centre and was performing to such a 
level that she did not need to take an alternative position. 
She therefore considered herself as having a job already. Her 
position is clearly that she was injured at work and was 
therefore entitled, on any fair view of the circumstances, to 
take time off to attend treatment sessions. The therapy that 
was prescribed by the Medical Officer who was appointed 
by the employer required her to take two hours off every 
second day. She was not undertaking treatment on the 
direction of her own medical practitioner, it was at the 
insistance of the City's own doctor. It was submitted that 
her previous injuries that she had showed signs of 
improvement. The injuries she first suffered on the 1st of 
September 1991 were exacerbated by a further accident on 
the 7th of February 1992 but there was not any reason to 
expect that she would not improve. Insofar as arrangement 
of relief is concerned, in view of the Applicant's position 
of having to attend medical treatment at the direction of the 
City's doctor, she had little control over the effect that had 
on her workplace. 

In support of her submissions, Ms Dwyer called evidence 
on behalf of the Applicant from Michael Frederick Williams 
who is the Industrial Officer employed by the Australian 
Services Union. He gave evidence of his knowledge of the 
matters involving the Applicant. He conceded in his 
evidence that it was an employers duty to ensure that if a 
person who has been injured at work comes back on 
rehabilitation having been declared partially fit, that the 
onus is on the employer to provide a safe workplace and 
work practices for that person. The Applicant gave 
considerable evidence on her own behalf. I will not recite 
that evidence in detail but will return to it in my analysis 
which I include later on in these Reasons. Also called to give 
evidence for the Applicant was Graham Henry Guest who 
works for the Workers' Compensation and Rehabilitation 
Commission. He is a Clinical Psychologist and he gave 
evidence concerning problems affecting persons in the 
rehabilitation phase of recovery from accidents and injuries. 

The rebuttal of the claim on behalf of the City was put 
by Mr Joyce. He told the Commission that the City rejects 
the first ground of alleged unfairness; that is that the dispute 
procedure in the Award was not followed. In fact, said Mr 
Joyce, the procedure was followed to the letter of the law. 
Insofar as the second ground is concerned, that is the 
Applicant's allegation she was dismissed on the grounds of 
impairment; that was denied. The dismissal took place 
because the Applicant refused to help herself by accepting 
a transfer which would only continue until such time as she 
was able to safely do her work. The actions of the employer 
were to assist her in recuperating from her injuries and to 
provide, as a by-product, a benefit to the employer in the 
workplace. The reality of the situation is that the exhibits 
already before the Commission indicate that the Applicant 
was medically prevented from doing a number of tasks 
essential to the conduct of her job day to day. For instance 
she was unable to escort and assist clients. She was unable 
to do tasks like pushing wheelchairs and lifting clients who 
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had fallen. Because she suffered these limitations an 
excessive and unfair workload was placed on the remaining 
two staff of the Herald Avenue Day Centre. This created 
tension as they were required to carry most of the workload. 
In such circumstances, given the physical requirements of 
the job and the potential for exacerbation by her pre-existing 
condition, foremost in the employer's concern was the risk 
to which the Applicant was exposed within the workplace. 
This concern was compounded by the fact that it may be 
alleged that the City was exposing users of its facilities, who 
are aged and frail members of the community, to a hazardous 
environment one which, in the event of an accident, could 
have had unfortunate legal repercussions for it. The reason 
that the offer was made to transfer the Applicant was to 
diminish the hazard, to defuse workplace tensions and to 
give her the best opportunity of recovering by temporary 
removal to a less demanding role. On two occasions she was 
requested to move from the Herald Avenue Day Centre. On 
two occasions she was offered retraining. Ultimately she 
refused to move and that led to the termination. On each 
occasion the Applicant's Union was fully involved but that 
did not stop her from refusing fair and reasonable requests. 
Because of that refusal the City was left with no option but 
to terminate her services. 

The essence of the Respondent's case was that the 
Applicant occupied the position of Activity Organiser/Care 
Assistant Herald Avenue Day Centre. That was one of three 
permanent positions, the other was a co-ordinator who had 
overall control and the bus driver. It is a very small staff. 
The purpose of the position occupied by the Applicant was 
to undertake planning, preparation and delivery of a cost 
effective and interesting day programme. To provide 
practical assistance for the day to day functioning of the 
Centre and to assist with the personal care and physical 
support of the clients who attended there. The City formed 
the view that, due to her injury, the Applicant was 
temporarily unable to perform fundamental requirements of 
the job and that her attempting to do so placed members of 
the public and users at risk. Throughout the process the 
Australian Services Union had been involved, particularly 
during counselling sessions and that involvement assured 
that the Applicant at all times had been treated, fairly, justly 
and reasonably and also in accordance with the appropriate 
rules that needed to be applied. 

Insofar as the reprimands are concerned there was never 
any challenge to them by the Union although ultimately, 
whether or not the reprimands exist, was not fundamental 
to the decision finally made. Ultimately it was the 
Applicant's failure to be able to recover from her injury and 
the subsequent problems this caused which led to the final 
counselling session that involved the Union and Mr Merlo. 
Mr Joyce related that at that meeting Mr Merlo explained 
the difficulties the City faced and again made the offer of 
retraining. It was clear that the Applicant was told of the 
temporary nature of the suggested transfer. It was a position 
which existed, was of value to the City and was offered to 
her. The offer of a transfer, if one could describe it so, was 
a final offer. The Applicant and her Union were given time 
to consider it and eventually she declined. The situation then 
was clear. She had suffered a work related injury that 
restricted her duties. She was assisted to attend rehabilita- 
tion by way of all reasonable leave and her absence was 
covered by the employer. However, the nature of the job and 
the injury exposed her and the users of Herald Avenue Day 
Centre to a degree of risk which, eventually, was simply 
unacceptable. To try and manage these problems, offers 
were made to retrain and place the Applicant temporarily in 
a physically less taxing and dangerous position. It was clear, 
and there can be no doubt on the evidence, that the transfer 
was temporary and on being declared fully fit by her doctor 
she would be placed back in her position at the Herald 
Avenue Day Centre. 

Mr Joyce submitted that there were a number of concerns 
that any reasonable employer should take into account. For 
instance her performance appraisal indicated that some 
activities which were the Applicant's responsibility were not 
completed due to her therapy. She had found it hard to 
concentrate on her work due to the injuries and to the pain 

killers that she had to take. The doctor's report showed her 
condition was improving with rest and this is exactly what 
the City attempted to assist through the offer of a transfer. 
Exhibit D12 confirms the conflict between the staff at the 
Centre and the deterioration of the situation through the 
Applicants limitation to perform normal duties. Evidence of 
the Applicant's own witness conceded that employees 
should not be left in hazardous situations and that removing 
the Applicant from the workplace was removing a hazard. 
Insofar as the Applicant herself is concerned, she denied that 
physically there was problem. She did not and would not 
acknowledge her employers obligation to ensure a safe 
working environment. She was of the view that the position 
was largely one of a social nature and not physically 
demanding. But that simply was not the case. Her evidence 
concerning the Centre being run by volunteers was not 
correct. She was of the view that problems in the workplace 
were caused by two previous employees. Sue Nichols and 
John Davies, who are unable to be called to answer the 
allegations. However, a fair focus of her evidence is that the 
conduct of these two persons exacerbated the Applicant's 
position, but this was denied. The senior officers of the City 
at all times treated the Applicant in an open and frank 
manner and tried to manage the problems at the workplace 
fairly and responsibly. However that did not occur because 
the Applicant adopted an unreasonable and inflexible 
attitude that led to an unavoidable result. 

The City called evidence in support of its position from 
its Personnel Manager, Paul Merlo. Under extensive 
examination in chief and cross examination he related in 
detail the events leading to the dismissal of the Applicant 
in which he was involved. His evidence can best be 
summarised in the following way. The City, and he as its 
Personnel Manager, had a concern about the situation which 
evolved out of fie injuries which had been suffered by the 
Applicant through accidents. Her work performance was 
affected, therefore her circumstances impinged upon the 
proper operation of the Centre. Mr Merlo was of the view 
that early on most problems were handled because the 
people who worked with the Applicant were more than 
happy to 'pitch in', as he described it, and cover work that 
she could not do. But as the period of time lengthened this 
work regime started to impact on the Applicant's work- 
mates. The supervisors reported that to him and their 
continuing growing concern that what the Applicant was 
doing was having a detrimental effect on her ability to carry 
out the job at fie level of service and performance the 
organisation required in that section. It is for these reasons 
that he had to act. He took considerable time making sure 
that all proper action was taken to assist the Applicant. He 
was under pressure from Mr Tbmlins, Manager, Community 
Development for the City who was most concerned about 
the situation. 

Mr Tomlins, who also gave evidence, told the Commis- 
sion of his concerns which arose from the Applicant's 
inability through her incapacity to adequately perform her 
work. He had tried to create a situation where the obvious 
conflict between the Co-ordinator at the time. Sue Kenny 
and the Applicant could be resolved. He attempted to 
establish a process whereby in the first instance through 
counselling, differences between the two persons could be 
sorted out. That attempt failed and continually failed; then 
it was his job to assist Ms Kenny and subsequent supervisors 
to go through the process of dealing with the problem as best 
as one could do in the counselling situation. He had reported 
his frustration at failing to achieve a resolution to the 
problem to Mr Merlo and asked that something be done. 
This was after Ms Kenny had told him she believed the 
relationship between staff at the Day Centre was on the 
verge of breakdown so that the co-ordinator herself was 
under much stress. She felt she no longer had the ability to 
supervise the Applicant and the Centre's programme itself 
was adversely affected by the Applicant's injuries. Tomlins 
eventually bacame very concerned about the prospect of the 
Applicant having to use her own physical strength to assist 
clients. He feared if a client should fall that the City could 
well have been accused of negligence for allowing someone 
who was not fully fit to work in the Centre. In due course 
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it came to pass that such an event did occur and this was the 
trigger for him to request Mr Merlo to put in train the events 
which led to the termination of the employment of the 
Applicant. He was very much aware of the Applicant's 
attachment to her position and knew it was never going to 
be an easy process to suggest to her to look at some other 
appointment. He says he genuinely wanted to work with her, 
to get her back to work, fully fit, as soon as possible. In good 
faith he worked with the Applicant and did everything 
possible to try and keep her on the job and get her fit. All 
of her medical requirements were met despite great 
disruption to the programme at the Centre. Just organising 
the relief caused disruption and was draining for the other 
members of staff. Mr Tomlins made the point that the 
clientele at the Day Centre were not 'well aged seniors' 
coming in to play cards, they were persons with a variety 
of mobility problems. They are brought into the Day Centre 
to relieve their home carers so that they could basically have 
a rest. 

Evidence was also taken from Joanne Maureen Visic. She 
is the currently the Co-ordinator at Herald Avenue Day 
Centre. She is a person with experience in running similar 
centres. Insofar as the Applicant was concerned, when Ms 
Visic took over she found that she was doing very little 
productive work. Her activities consisted of a lot of 
telephone calls to various persons not connected with her 
work. She was, in a sense, very office bound. She had 
informed some of the clients she was experiencing difficul- 
ties and they were aware of reprimands that she had 
received. They were also aware of problems between the 
previous co-ordinator and the Applicant, a situation which 
Ms Visic found quite unacceptable. She disagreed with the 
Applicant's evidence that the work was mostly of a social 
nature. It could not be described as a light duties job at all. 
Ms Visic summarised the work that the Applicant would not 
be able to do. Her conclusion after that summary was that 
it was actually dangerous to have the Applicant in the 
workplace. 

Finally, evidence was taken from Frances June Johanna 
Heidenreich. Ms Heidenreich is a Catering Service Officer 
employed by the City and she was located in an office where 
she was able to observe the Applicant at work. She gave 
evidence that the Applicant would argue continuously with 
her supervisors, that they would give her verbal directions 
and she would not follow them. There were arguments about 
her general time wasting in the office and her personal 
activities. The inability of the Applicant to perform her 
duties was creating time consuming problems for the 
Co-ordinator which, in the opinion of wimess Heidenreich, 
caused a diminution in the level of service by the 
Co-ordinator and therefore the Centre. She thought that 
towards the end of the period that both the Co-ordinator and 
the Bus Driver, who was the other person involved, were 
getting desperate; this caused them to form, in effect, a 
mutual support team but not to the extent that they harassed 
the Applicant. The removal of the Applicant had the effect 
of taking a weight off everyone's shoulders because of the 
long period of time involved and it was a relief all round. 

The authorities to be applied in matters such as this are 
cited by Brinsden J. in Undercliffe Nursing Home v. 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 
WAIG 385. At 386 of his Reasons His Honour wrote: 

"Accepting then that the Commission may enquire 
into the termination of a contract of employment, the 
question then arises to what principles it should apply 
and having regard to the circumstances in which the 
termination took place. The jurisdiction has been 
variously stated: in re Loty and Holloway v. Australian 
Workers' Union (1971) A.R. 95 at 99 Sheldon J. said 
that even though in the dismissal be it summary or on 
notice, the employer has not exceeded his common law 
and/or award rights, the Court was entitled to enquire 
as to whether the employee had received "less than a 
fair deal". He also approved what had been said in an 
earlier case whether there had been "a fair go all 
round". In a later case Metropolitan Meat Industry 
Board v. Australian Meat Industry Employees' Union 

(New South Wales Branch) (1973) A.R. 231 at 233 
Watson J. thought that even if there are grounds for 
terminating the contract of employment it was still 
open to the tribunal to examine the severity or 
otherwise of the step of dismissal. In the majority 
judgment in Western Suburbs District Ambulance 
Committee v. Tipping at 277 their Honours stated the 
question as being "whether the employer's action was 
harsh or unjust or that the employer has abused his right 
to dismiss his employee". In that case they considered 
the union had made out its case in connection with an 
employee whose services had been terminated pursuant 
to the award without any reason being given, the 
employee having been of impeccable conduct and 
service over a long period of years. Finally in North 
West Council v. Dunn 129 C.L.R. 247 at 263 Walsh J. 
specifically approved a test stated by McKeon J. in the 
case immediately last cited as being the question to ask: 

Has there been or has there not been oppression, 
injustice, or unfair dealing on the part of the 
employer towards the employee? 

As His Honour points out the question to be 
investigated is not a question as to the respective legal 
rights of the employer and the employee but a question 
whether the legal right of the employer has been 
exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right." 

In his Reasons for Decision in Metal and Engineering 
Workers' Union, West Australian Branch v. Newcrest 
Mining Limited Appeal No. 1 of 1993 delivered the 26th of 
February 1993 (unreported) (Newcrest Case) the Acting 
President of the Western Australian Industrial Appeal Court 
Rowland J. made comment upon the above citation. He said: 

"In particular, counsel fastened on the expression "a 
fair go all round" as sufficiently describing the 
principle. These slogans can, however, be misleading 
at times and, absent any express provisions in the award 
or the contract of employment, claims that involve 
allegations of unfair dismissal will usually demand an 
inquiry into all of the circumstances." 

The question of the importance of proper procedure was 
also mentioned by Rowland J. in the Newcrest Case (supra). 
Referring to Shire of Esperance v. Mouritz (1991) 71 WAIG 
891 which involved a dispute as to whether a dismissal was 
void because an officer was denied natural justice. His 
Honour commented: 

"That, of course, is a common law remedy; but, 
nevertheless, the unfairness of the process was in issue. 
Kennedy J held that the fairness of the procedure 
adopted was a matter which could be taken into 
account Clearly, however, it was not the only 
consideration. There were also questions of work 
performance and dishonesty in the course of employ- 
ment that remained to be resolved." 

In short, if there is unfairness in the process it is a factor 
which may well be taken into account but it must be taken 
into account given all of the surrounding circumstances. 
Finally it should be noted that, as it has often been stated 
in similar cases, there is no general common law or statutory 
prohibition against an employer terminating the services of 
an employee who suffers injury that may be the subject of 
compensation. 

I have had the benefit of seeing each of the witnesses give 
their evidence and have been able, from their demeanour and 
actions, to draw some conclusions from their evidence. Of 
the Applicant, I say that she impressed as a sincere person 
who was dedicated to the work at the Herald Avenue Day 
Centre. But she has her own picture or perception of what 
the job entailed and it differs from the requirements of her 
employer. It is obvious that she had a close association with 
the clients that came in to the Centre. The evidence points 
to her being a person who was dedicated and loved her job. 
She obviously developed a rapport with the clients who 
attended the Day Centre and was a person who appears to 
be one who would have been friendly and considerate to 
those clients. The Applicant, however, suffered a series of 
injuries. It is clear that a later injury compounded an earlier 



injury and that she suffered pain and restriction in her ability 
to physically perform the work. However, she claims that 
she battled on, as it were, and tried to do the work as best 
she could. I am prepared to accept that was her intention. 
She did, though, develop problems with her fellow 
employees. For instance, in her evidence she was dismissive 
of the conduct of her Co-ordinator, Susan Kenny, when 
Kenny recorded a series of what the Applicant considered 
to be minor incidents or accidents arising out of her job. 
This, on the face of it, would appear to be pedantic conduct 
by the employer and one which would give weight to the 
allegation of the Applicant that she was not being treated 
well by the Co-ordinator of the Day Centre. However, the 
evidence of Mr Tomlins puts another light on this part of 
the evidence of the Applicant in that it was alleged that the 
Applicant had suffered a cardiac incident which may have 
arisen out of her work. The employer was aware of this and 
in that circumstance, bearing in mind potential liability, one 
can understand close recording of incidents. However, the 
Applicant was dismissive in her evidence of the Co- 
ordinator's conduct in this respect. 

She focussed a fair measure of her evidence on the 
conduct of the Co-ordinator Sue Kenny and the Bus Driver, 
one John Davies. In her evidence she indicated some 
Nationality differences which, at least in her mind, existed 
between them; she, according to them, being an idle 
Australian as it were. The Applicant's feelings, though, 
about the conduct of her two fellow workers at the Centre 
are not supported by the other evidence. The evidence of 
Visic and Heidenreich does not support her contentions at 
all. Their views, which 1 accept, are important given the fact 
that both the Co-ordinator, Kenny, and the Bus Driver were 
not available to give evidence in these proceedings. The 
evidence of Visic and Heidenreich certainly gives fbrce to 
the conclusion which have been drawn by the Manager, 
Community Service, Mr Tomlins. I should also record that 
Mr Tomlins appeared to be a concerned professional who 
approached this problem with care and patience. Therefore 
I accept his evidence. 

The evidence indicates that there was a deteriorating 
situation at the Day Centre, so much so that the Applicant 
suffered what she considered to be stress and was unable to 
continue with her work on a particular day. This led to the 
second reprimand. Whether, in those circumstances, that 
reprimand was justified or not is not germane to this 
adjudication, however, it is relevant to the central issue 
about whether the Applicant could adequately do her work 
or not. The matter, however, came to a head when it came 
to the knowledge of Mr Merlo that there had been an 
incident involving a client who may have fallen or stumbled 
while under the care of the Applicant and this led to his 
involvement in the matter. This occurred after some 
considerable reportage from Mr Tomlins over the difficul- 
ties that he was having with the management of the Herald 
Avenue Day Centre due to the Applicant's difficulties. 
There were then a series of discussions between the 
Applicant and a Union representative and it appeared that 
Mr Merlo drew the conclusion that the Applicant may well 
wish to sever her connection with the City on the basis of 
retirement. In some way that was converted into an offer for 
settlement of her compensation claim. It was said in 
evidence that this method of dealing with the matter had 
been used before. If that be so, all I can observe is that, in 
my respectful view, there is considerable doubts of the 
efficacy of such an approach. However, the Commission is 
not required to determine that matter. In the end, it is not 
of concern because the Applicant declined to continue with 
it. 

It is clear that the Applicant, Mr Merlo and a Union 
Official discussed redeployment. It is also clear to me on the 
evidence that the Applicant, for some reason, was of the 
view that if she accepted the transfer position that would be 
the end of her, as it were. It is open to conclude, on the 
evidence, that she drew this conclusion on the basis of her 
knowledge of the leave plans of the person occupying the 
position and not through anything which was said to her by 
either Mr Merlo or Mr Tomlins. Be that as it may, she 
refused to accept the transfer and it is open to conclude on 

the evidence she was well aware of the repercussions of 
doing so. It is also open to conclude that she refused for 
some reason to accept that her employer was serious about 
its intentions. 

It is said in the argument for the Applicant that she had 
been denied the processes which are set out under her 
Award. On any fair reading of the evidence that is not so. 
There have been appropriate meetings. Whether the process 
be fair or not is, on the dicta of Kennedy J. in Mouritz 
(supra), but one of the issues to be included in the 
evidentiary matrix. There may well have been technical 
breaches of the process provided in the Award but they are 
not of sufficient moment, in my view, to call in to question 
the whole of the dismissal. The question of process is to be 
considered as one of the factors and I have done so in my 
adjudication. 

My assessment of the situation is this. This City engaged 
itself in a long period of trying to resolve a problem with 
the Applicant. That effort was correctly undertaken in 
accordance with its duty of care and responsibilities as an 
employer to an employee who has become ill by way of an 
accident arising in the course of their duties. The employer 
tried to create a situation where the Applicant could achieve 
successful rehabilitation and return to her work fully fit. It 
is clear that the City wanted her to be able to return to her 
position at the Herald Avenue Day Centre as it is clear that 
it has respect for her in the performance of her duty when 
she is unimpeded by injuiy. However, the Applicant refused 
to accept the transfer to another position for reasons that are 
not really apparent from her evidence. There is criticism 
directed at the employer for the time taken in making its 
decision to bring the matter to a head however there is little 
force in that suggestion. In fact, if there was any delay by 
Mr Merlo in acting it was caused by the failure of the 
Applicant's representative to respond to him on the 
suggestion which led to an offer of settlement of the 
compensation claim. In circumstances such as this the onus 
is on the Applicant to establish that the employer has 
conducted itself in a manner which was described in 
Tippings Case (supra) as being harsh or unjust or that it has 
abused it's right to dismiss it's employee. On the evidence 
that is before the Commission in this matter, such a finding 
can not be justified. Therefore the Applicant has not 
established that her services were unfairly terminated. The 
application will be concluded by an Order of dismissal. 

Appearances: Ms M. Dwyer appeared on behalf of the 
Applicant. 

Mr L.H. Joyce appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nola Raguse 

and 
City of Canning. 

No. 1392 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 March 1993. 
Order. 

HAVING heard Ms M. Dwyer on behalf of the Applicant 
and Mr L.H. Joyce on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dawn Elizabeth Weller 

and 
James Richardson Corporation Pty Ltd. 

No. 1592 of 1991. 
COMMISSIONER C.B. PARKS. 

2 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: On 11 October 1991 the applicant, 
Mrs Dawn Weller, filed in the Commission a Notice of 
Application pursuant to section 29(b)(i), wherein she claims 
that she was unfairly dismissed by the respondent employer, 
James Richardson Corporation Pty Ltd, on 12 September 
1991. 

At the conclusion of proceedings the Commission issued 
a declaration in this matter. These are the reasons for the 
declaration made. 

Counsel for the respondent challenged the Commission's 
jurisdiction, saying that if reinstatement isn't practical, as 
is asserted to be by the case, then jurisdiction cannot be 
exercised because, according to the Pepler case (Robe River 
Iron Associates v. ADSTE, 68 WAIG 11), there is no 
available remedy. The employment relationship terminated 
at the date of dismissal and therefore Mrs Weller is no longer 
an employee, thus there is no industrial matter. 

The Commission proceeded to hear and determine this 
matter, being satisfied that it is well settled, including within 
Pepler {op cit), that it has the power to embark upon an 
enquiry and to conclude whether or not there was an act of 
unfairness in the employer exercising its discretion to 
terminate the services of an employee, notwithstanding a 
remedy may not be available. 

It is Mrs Weller's evidence that she was employed by the 
respondent as a casual employee for seven years at the Perth 
International airport checking dockets related to duty-free 
purchases. 

The Manager of the Western Australian branch of James 
Richardson Corporation Pty Ltd, Mr Rea, testified that the 
company secretary telephoned him and told him to dismiss 
Mrs Weller. The grounds given for her dismissal were that 
she was wrongly overstating the hours worked and was 
therefore regularly overpaid. Accordingly, Mr Rea then 
terminated her services on 12 September 1991. 

The applicant commenced employment as what has been 
described as a 'casual'. The matter proceeded before this 
Commission on the basis that this term has a special 
meaning. It does, insofar as an award of this Commission 
is concerned. Therein the definition of what constitutes a 
'casual', and what notice is required to terminate the 
contract of a 'casual', is precise. It is a generic term; it is 
generally accepted as describing employment of an intermit- 
tent nature which may be terminated with a minimum of 
notice. 

Although described as a casual employee, Mrs Weller had 
an ongoing relationship with the respondent, over a number 
of years. It does not appear to me that Mrs Weller was 
engaged either by the flight or by the day or any other 
intermittent fashion. Mrs Weller attended and performed 
work according to a roster, initially as directed by a 
supervisor, Mrs Papaiia (nee D'Annunzio) and then under 
the direction of Mr Nichols. When Mr Nichols was 
appointed Supervisor, he directed the employees under his 
control to attend and perform work according to a roster. It 
is reasonable to assume the roster was published ahead of 
time so that persons knew in advance when they were 
required to attend for duty. Thus Mrs Weller was not called 
to work on an "as needed" and therefore casual basis. 

The evidence is that the method Mr Nichols used to 
calculate the hours of employees for the purposes of 
payment, is not that which the company intended should 
apply. I accept that the method used by Mr Nichols is that 
which he obtained from Miss D'Annunzio. This he did when 
under her direction and prior to being appointed as a 

Supervisor himself. Miss D'Annunzio instructed him in 
what he was required to do, and how employees were to be 
paid according to an hourly calculation. He says he was not 
instructed differently after being appointed a Supervisor. 

Mr Nichols testified that the hours worked were calcu- 
lated at the rate of two hours per flight. Each week he 
telephoned Mrs Weller's hours through to the office in 
Perth, based on the roster and any subsequent flight changes. 
He testified that she had no direct influence upon the hours 
of work claimed for her. That I accept. 

I am of the view that because of the ongoing relationship 
and the length of time that Mrs Weller was employed, she 
was entitled to reasonable notice, unless it could be shown 
that her actions were such that they constituted a repudiation 
of a fundamental term of her contract of employment. The 
case law relating to unfair dismissal is quite clear. Where 
an employee has conducted himself or herself in a way not 
satisfactory to the employer, that employee should firstly be 
counselled and given the opportunity to rectify their conduct 
unless it is conduct of the nature that shows an intention to 
disregard the terms of the contract. That opportunity was not 
given to Mrs Weller. I think from the evidence of Mr Rea 
it is clear that the Company Secretary intended that the 
termination of Mrs Weller's services be viewed as summary 
in nature, particularly in view of the reasons stated to her 
for her dismissal. That, in my view, was not a justifiable 
reason for her dismissal, particularly in the form that it took 
and considering the circumstances upon which it was based. 

I believe that, in part, her dismissal arises out of the fact 
that the respondent company was relinquishing its role at the 
International Airport. Its work was going to be undertaken 
by another company and therefore the number of employees 
had to be reduced. That also played a part in the decision 
that was taken. 

I am satisfied that the termination of Mrs Weller's 
services were not justified for the reasons claimed. I am 
therefore of the view that the act of terminating her services 
was an unfair act. 

In view of the fact that the respondent employer no longer 
conducts the business at the International Airport, for which 
Mrs Weller was specifically employed, I am satisfied that 
the remedy of reinstatement is not available. Therefore no 
order will issue and this application will be finalised by a 
declaration that Dawn Elizabeth Weller was unfairly 
dismissed. 

Appearances: Mr W.G. Weller appeared on behalf of the 
applicant. 

Mr S.K. Shepherd (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dawn Elizabeth Weller 

and 
James Richardson Corporation Pty Ltd. 

No. 1592 of 1991. 
COMMISSIONER C.B. PARKS. 

2 April 1993. 
Declaration. 

HAVING heard Mr W.G. Weller on behalf of the Applicant 
and Mr S.K. Shepherd (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares— 

That Mrs Dawn Elizabeth Weller was unfairly 
dismissed by the Respondent employer. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andre Ignace Joseph Winters 

and 
The Licensee of Property Action—Dreego Pty Ltd. 

No. 1007 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: On or about the 10th of August 
1992, Andre Ignace Joseph Winters (the Applicant) applied 
to the Commission for an Order for the payment of what he 
then described as outstanding or non award wages which, 
he claimed, were due to him as contractual benefits at the 
conclusion of a contract of employment between him and 
The Licensee of Property Action—Dreego Pty Ltd (the 
Respondent). The Applicant sought Orders for a total sum 
of $17,749.98, this claim being the aggregate of a number 
of claims which I describe later in these Reasons. It is agreed 
between the parties that the Applicant was employed by the 
Respondent as a Sales Consultant in its Real Estate 
operations from the 10th of April 1990 until the 9th of July 
1992 and that the Respondent is a proprietary limited 
company which is the proprietor of the business named 
Property Action. It is the allegation of the Applicant that his 
contract with the Respondent expressly provided that from 
the sale of property sold and listed by him, he would retain 
50 per cent of the total of commissions derived by the 
Respondent from such sales. 

The Applicant also claims that additionally he was 
entitled to an advertising budget calculated on the basis of 
10 per cent of the total commissions received by the 
Respondent which accrued to it out of sales arising from the 
Applicant's activities. It was, says the Applicant, a further 
condition of contract that the balance of the commissions 
derived by the Applicant from properties he sold would be 
retained by the Respondent, that is, an amount of 40 per cent 
It is the Applicant's view of the contract that the advertising 
budget constituted an account which was in addition to any 
commissions earned by him and that upon the sale of a 
property by him, his budget for advertising would be 
credited with a value which equated 10 per cent of the 
commission received by the Respondent. 

It is further argued that there was a variation to the 
contract circa July 1991. By that variation it was agreed 
between the Respondent and the Applicant that henceforth 
he would be entitled to retain 100 per cent of all of the 
commissions on properties sold by him and in return for this 
the Respondent would deduct from his income a total sum 
of $2000 per month. This deduction to be inclusive of any 
costs incurred to the Respondent's business by the Appli- 
cant, but excluding advertising costs. But that, notwithstand- 
ing this arrangement, the Applicant would continue to have 
an advertising budget equivalent to 10 per cent of the value 
of commissions which would otherwise have been received 
by the Respondent out of his efforts. This arrangement 
continued until March 1992 when the employment arrange- 
ments reverted to those that applied to July 1991. 

It is the evidence of the Applicant that he was never 
informed by the Respondent that it intended to deduct its 
own advertising costs from the Applicant's commission and 
that therefore the deductions which occurred from August 
1991 through to June 1992 to the total of $14,163.73 could 
not, as a matter of contract, be made by the Respondent. 

There are other issues in debate between the parties. 
These issues relate to the alleged sale by the Applicant of 
certain properties. Out of a sale which was completed by 
settlement on the 3rd of August 1992 the Applicant claims 
he was entitled to receive $2,175.00 by way of commission 
which has not been paid. He further claims that the 
Respondent has, without authorisation by him, deducted 
from the moneys which should have been available from that 
sale the sum of $2,000.00 to acquit a fine awarded against 
it by the Disciplinary Tribunal of the Real Estate Institute 
of Western Australia (REIWA) on the 3rd of July 1992. It 

is argued by Mr J. Hammond of Counsel, who appeared on 
behalf of the Applicant, that such an action is in breach of 
the Truck Act 1899-1904 and in particular Section 3(1) 
thereof. 

There are said to be further entitlements arising by way 
of contractual benefits in that the Applicant claims he 
obtained listings to properties and that the commission on 
the sale of those properties from settlements made after his 
resignation should be paid to him. The Applicant claims that 
his entitlement to the commissions arising from the sales is 
not coterminous with his resignation and that as he has not 
received any commissions or monetary rewards or benefit 
of any sort from the Respondent from the sale of those 
properties, he is entitled to commissions in total of 
$1,411.25 for the sales. Therefore the Applicant seeks 
Orders for an aggregate amount of $17,749.98. This consists 
of a claim that the Applicant has been denied the sum of 
$14,163.73 because of the breach of a contract of employ- 
ment by the Respondent in that it deducted from his 
commissions various sums of money to that amount between 
the 30th of August 1991 and the 26th of June 1992. Further, 
that he is entitled to receive the full benefit of the sale of 
the properties which were settled on the 3rd of August 1992 
in an amount of $2,175.00 without deduction of $2,000.00 
for a fine the REIWA Disciplinary Tribunal imposed upon 
the Respondent or any sum at all. Finally, he is entitled by 
virtue of his contract to commissions or benefits which arise 
from the sale of two properties settled after his resignation 
from the Respondent. The sum to which the Respondent is 
liable to the Applicant in this last case is, according to him, 
$1,411.25. 

The Applicant gave evidence on his own behalf. He told 
the Commission that he was employed by the Respondent 
after discussions with one Luigi Frisina on or about the 9th 
of April 1990. It was clear that a condition of his contract 
was that he would retain 50 per cent of all commissions 
received on properties listed by him and sold. He understood 
that Luigi Frisina was the principal of Property Action. The 
Applicant says that he is clear in his memory concerning the 
50 per cent return from sales to him because of discussions 
he had with one David Ford and Dennis Murray who had 
offered him similar conditions, but he had opted to work for 
Frisina's company. The issue of advertising concerned him. 
He raised it with Frisina and questioned why he set aside 
10 per cent for advertising. Frisina's response was clearly 
that the Respondent kept track of its advertising itself. It was 
not a matter for the sales representatives to worry about. 
They would get 50 per cent of all commissions. The 
Applicant gave evidence that he later sought a variation to 
the contract to establish an arrangement where he would 
keep 100 per cent of the commissions and the Respondent 
would deduct from his commission earnings $2,000.00 per 
month. He raised that first with one Peter Robinson who was 
also a principal of the Respondent and it was discussed with 
Luigi Frisina. The Applicant claimed that this arrangement 
would be tried for six months but it went on for eight 
months. He later discovered that the Respondent was 
deducting advertising costs on top of the $2,000.00 and he 
had discussions with two of the principals about that. He 
said that it was clear in his mind, because of the conduct of 
the principals, that he was, during the time he was on 50 per 
cent of the commission, entitled to all of that and not have 
it deducted by 10 per cent for advertising costs. 

Evidence was given about the Respondent's advertising 
policy and the conduct of Luigi Frisina in that regard, the 
intimation being that the Applicant had little control over 
multi-listings which were published in the Realtor Maga- 
zine. The matter eventually came to a head when Peter 
Robinson informed the sales persons at a sales meeting that 
there was a large bill for advertising. Evidence was given 
by the Respondent about conversations he had with Valerie 
Frisina, who was also a principal of the Respondent, during 
times he was paid commissions by her (see Exhibit HI). He 
noticed that there was what was described in a statement as 
a 'back advertising' charge for $ 1,000.00 and he asked Mr 
Frisina about that. He was sent to see Mrs Frisina and she 
had told him that the advertising in retrospect was for work 
in 1990 until that date. The Applicant says that he disagreed 
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with Mrs Frisina about these deductions. It is his evidence 
that he never agreed to the deductions which were made by 
Mrs Frisina during times when she was paying commissions 
to him. In effect, he was unable to stop her making them. 
He, in due course, received a bill over the signature of Peter 
Robinson for the amount of $5,972.34 (see Exhibit H2). 

The Applicant also attested that he had been advised that 
there was money forthcoming to him from sales which were 
made before he left the Respondent's employ but he was 
later told there was none. The details of this are set out in 
Exhibit H4 which nominates outstanding advertising credits 
of $1,300.86 and an advice that the sales proceeds for 6 
Teatree Way would be used to cover a $2,000.00 fine 
imposed by RE1WA on Property Action arising from alleged 
misconduct by the Applicant. He had responded to this letter 
in Exhibit H5. In the letter he offered to have discussions 
with the Company. He received another letter of the 12th of 
August 1992 with a further claim for outstanding moneys 
(Exhibit H7) and later on, a summons for moneys allegedly 
due for that amount. He had responded formally to the 
Respondent on the 24th of August 1992 denying liability 
(Exhibit H10). He claimed, in his evidence, his letter made 
it clear that he did not accept what he regarded as 
unsubstantiated deductions of moneys for alleged parking 
expenses. 

The Applicant gave evidence of matters concerning the 
disciplinary proceedings of REIWA in which a fine of 
$2,000 was awarded against the Respondent. He agreed that 
he was the subject of the complaint under the REIWA 
disciplinary procedure but that he had written to the 
Disciplinary Tribunal asking for the opportunity to make 
submissions on the finding (Exhibit H3) as he believed that 
the decision was wrong. The Applicant then gave evidence 
concerning a number of employees who were engaged with 
the Respondent circa the time of his employment. His 
evidence was that each of those employees had an 
advertising allowance of 10 per cent of gross commissions 
without diminution of their share and that continued until 
an arrangement was made at a meeting when the sales 
persons agreed they would be liable to pay for advertising 
in excess of 10 per cent of the gross commissions. The 
Applicant also called David Albert Walter Ford to give 
evidence on his behalf. He said that he was a licensed Real 
Estate Agent, had been so for three and a half years and that 
in his operation the commission he receives is the same as 
his staff, on a 50/50 basis, that is 50 per cent of the gross. 
His arrangement with his staff is that if they go over eight 
and a half per cent of the total for advertising costs then they 
are charged but it had never happened and no one had never 
gone above the budget. He also gave evidence concerning 
his apprehension of the liability of the employer, that is the 
licensee of a Real Estate firm when it is fined by REIWA 
under its disciplinary code. It was his understanding that the 
representative is an agent acting in principal for the vendor. 
The licensee pays the fine because the sales person is not 
a member of REIWA and he can not appeal against it. It is 
only the licensee that can appeal. 

The Commission also heard from Carol Anne Middle- 
bosch. She had been employed in the Respondent's 
operation at the same time as the Applicant. She had made, 
in her view, an agreement that she would work for 50 per 
cent of the commission and that there was a 10 per cent 
budget for advertising. She conceded that what that meant 
was not clearly explained to her but she accepted the 
industry practice which is 50 per cent of the gross 
commission to the sales representative and 10 per cent of 
the gross commission allocated as an advertising budget to 
work within. She gave evidence that the Respondent 
advertised extensively. She was told that she did not have 
to worry about the advertising costs because the Respondent 
was 'carrying it'. It therefore did not matter if her budget 
was blown, in effect. She realised that this might not be the 
case about the middle of 1990 when she received a piece of 
paper with an amount written on it that the Respondent 
claimed she had spent on advertising with a demand she 
should pay it. She never agreed to the amount specified. She 
discussed the issue on many occasions with the principals 
of the Respondent but it was not. at the time, resolved. There 

were heated arguments about it. Eventually the Respondent 
offered credits to the sales persons against the bills for which 
they were said to be responsible. She took that as an 
acknowledgement that the sales persons had been misled 
when they understood that the Respondent was paying for 
advertising. Initially her commission statements never 
itemised how much was spent on advertising. She received 
one statement towards the end of her employment period 
that did. She gave evidence that she had received a summons 
for outstanding advertising for nearly $3,000.00. She, in due 
course for personal reasons, settled the sum through an 
arrangement made with the Respondent. 

Evidence was also heard from Mercedes Mikulasovych. 
Mrs Mikulasovych, a licensed Real Estate representative, 
was employed with the Respondent at the relevant time. She 
gave evidence of her understanding of the commission 
arrangement which was 50 per cent of gross and 10 per cent 
advertising budget. That meant, in her mind, that the 
Respondent would receive 40 per cent She had started work 
with the Respondent in August 1991 and received commis- 
sion slips, but all they told her was how much she was paid 
in total. There was no demand that indicated she owed the 
Respondent for advertising. On the arrangements she had, 
it was costing her about $200 per month for petrol and she 
eventually found out that the Respondent expected her to 
pay for advertising on top of that. She later left the 
Respondent's employ and has received a summons. 

Further evidence was taken on behalf of the Applicant 
from Adam Schober. He was engaged by Luigi Frisina. He 
said he was told by Frisina he would not have to pay for any 
advertising. It was only after nine months that money was 
deducted from his earnings for advertising. He took the 
matter up with another principal of the Respondent and was 
told he had two choices. He could accept the bills or leave, 
which after three months he eventually did. Apart from a 
Sunday Times invoice he never saw accounts. In total he 
saw three advertising accounts in nine months but he never 
received a letter of demand regarding advertising. He has, 
though, received a summons for $900 which alleges a debt 
on his behalf to the Respondent for advertising. 

Evidence was also taken from Joseph Mikulasovych. He 
evidenced that he started working with the Respondent early 
in January 1992. He also spoke to Luigi Frisina who told him 
that the commission was 50 per cent Frisina did not mention 
advertising at all. The only statement he received from the 
Respondent concerning his earnings was after he finished 
(Exhibit H29). Stapled to the statement was a slip, advising 
that a deduction of $544.00 had been made for advertising. 
He raised the issue with the principal, Peter Robinson, 
because in his view there was no advertising to be paid. He 
was told, in effect, that the money had to be paid to The West 
Australian newspaper. It had to be passed on to the sales 
person if that was not satisfactory he was free to leave. 
Robinson also confirmed that the amount of $544.00 
deducted for advertising was not only for himself but for his 
wife. She had been employed by the Respondent since 
September 1991 and there had been no advertising deducted 
whatsoever from her earnings until the time of this incident 
in May. These events caused him to leave the Respondent. 
There has been various correspondence between them (see 
Exhibit H30 and H31). There were some discussions about 
the contents because they could not agree and the figures 
were eventually altered. The witness mentioned what he 
apparently thought were gratuitous comments by Peter 
Robinson on the letters demanding payment. The crux of his 
evidence was that he never understood that he had a 10 per 
cent advertising budget nor did he agree that the amount 
should have been deducted from his earnings. He kept 
records of listings of properties because that was an 
appropriate thing in his profession. He said he was 
encouraged to advertise. 

The case on behalf of the Respondent was put by Mr 
Ryall, of Counsel. The argument led is on the basis that, 
contrary to the Applicant's allegations, his contract of 
employment did contain express terms and those terms were 
clear in that the Applicant would be paid 50 per cent of all 
commission received by the Respondent from the sale of 
property sold by him. Up until the 16th of November 1990, 
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the Applicant would be entitled to an advertising budget 
calculated on the base of 10 per cent of the value of all 
commission received by him for the sale of properties listed 
and sold as a result of his efforts. After the 16th of November 
1990 the contract was changed so that the Applicant was 
entitled to an advertising budget calculated on the base of 
10 per cent of the value of commissions received by the 
Respondent for any sale of property listed as a result of the 
Applicant's efforts. He would therefore be liable to repay 
any advertising incurred by him in placing advertisements 
in any publication at all which resulted in costs over and 
above the advertising budget. There was a further agreement 
that the Applicant would receive a credit to his advertising 
account for any rental referrals equivalent to one weeks rent 
of the property referred to the Respondent's Company for 
management by it. 

It was further submitted that in July 1991 it was agreed 
to vary the terms of the Applicant's employment contract 
in that he would thereafter retain 100 per cent of all 
commissions received by the Respondent on properties sold 
by him. He would, in consideration, therefore pay the 
Respondent $2,000.00 per month for the use of its offices 
and facilities and would be responsible for all his own 
advertising expenses. Later, in March 1992, the agreement 
was again varied so that the conditions which existed on the 
16th of November 1991 were reinstated. It was further 
submitted by Mr Ryall that during the period of operation 
of the agreement wherein the Applicant was obliged to pay 
the Respondent $2,000 a month, moneys were withheld by 
it to cover various advertising expenses. In specific terms 
the claims for so-called back advertising and advertising 
which aggregate the claim of $14,163.73 were denied. It is 
admitted that there was an entitlement to receive $2,175.00 
for the sale of a property settled on or about the 3rd of 
August 1992 less a referral fee which had been paid to 
another estate agent in an amount of $148.68. However it 
was an implied term in the contract, that the Applicant act 
honestly and diligently. He was found to be in breach of the 
Rules of Practice and Codes of Ethics of REIWA. Therefore, 
he did not so behave. By custom and practice a fine which 
was awarded for the breach of the Rules of Practice and 
Codes of Ethics was rightfully deducted from the moneys 
owed to the Applicant from the sale of the property which 
was settled on or about the 3rd of August 1992. It is further 
argued that at the time of the resignation by the Applicant 
from the Respondent's business he was still in debt on the 
balance of his advertising account the sum of $821.41. 
Additionally he has no claim for any commissions payable 
on those properties the sale of which was completed after 
the employment contract ended because it was a term of the 
engagement, to be implied by custom, that on termination 
of the engagement all listings would be held for the benefit 
of the Respondent. Therefore, there is no benefit from the 
sales of properties which were settled after the Applicant's 
resignation which could be applied to his credit by way of 
commission or by diminution of the debit balance in his 
advertising budget. 

In summary the Respondent denied the claim. In the 
alternative it says that there is still an amount of $821.41 
owing to the Respondent by the Applicant by virtue of the 
debit balance in his advertising account. It is further argued 
that if by virtue of the Truck Act 1899-1904 there was no 
entitlement to withhold payment of $2,000 fine awarded by 
the Disciplinary Committee of REIWA then the Respondent 
seeks an offset by way of a counter claim to recover the said 
$2,000. 

Evidence on behalf of the Respondent was called from 
Peter John Robinson who is a principal of the Company 
responsible for the accounting function of it. He was, 
though, also employed as a sales representative and was paid 
the same as any other sales representative, 50 per cent of 
gross commissions with a 10 per cent gross for an 
advertising budget. It was his evidence that when the 
business first started the budget was based on 10 per cent 
of the income earned by the representative so that when the 
representative had taken the 50 per cent share of the gross 
commission received by the Respondent they would be 
allocated a further 10 per cent of that amount to be used on 
10723-4 

the advertising budget. After September 1990 there were 
difficulties in staying within the budget and the calculation 
was revised so that the advertising budget became 10 per 
cent of the gross commission earned by the business. There 
were discussions in mid 1990 with the sales persons 
concerning the issue. There was what Mr Robinson 
described as a misunderstanding in the determination of the 
advertising budget. As a consequence of what he described 
as their misunderstanding it was agreed to give each sales 
representative a $500 credit to compensate for the misunder- 
standing. Following that, the structure of the advertising 
payment was changed along with the conditions of sales 
representatives. These arrangements were set out in a 
document which was distributed to the representatives (see 
Exhibit R7). 

Mr Robinson gave evidence about an approach by the 
Applicant for an alternative method of payment. The 
proposal was put to the three partners which included 
himself, Valerie and Luigi Frisina. The proposition, in 
essence, was that the Applicant would receive 100 per cent 
of the selling commission on the condition he pay a fee of 
$2,000 per month in advance. There was also a discussion 
with him in relation to back advertising, that is a debit 
balance in his account, and consideration of the new 
proposal included clearance of the back advertising. At some 
juncture during the course of the discussions a separate 
advertising account number was set up for each representa- 
tive and one of those was for the Applicant. He was 
responsible for placing his own advertisements under the 
specific account. The advertisements would be reconciled 
by an officer of the Respondent each month and allocated 
to accounts. These were given to Mrs Frisina who would 
make deductions from accounts after consultation with the 
Applicant. The Applicant was a vigorous advertiser and the 
Respondent was concerned at the amount of advertising and 
expressed that concern. This concern led to a discussion 
between the Applicant and Mr Robinson to reconcile the 
balance of the account. Mr Robinson also gave evidence 
about the commission arrangements with Mr Schulz, 
another employee of the Company. He also gave evidence 
concerning the arrangements with the other witnesses called 
by the Applicant, for instance, the disagreements with Mr 
and Mrs Mikulasovych and the arrangements which had 
been made with Mrs Middlebosch. He also referred to the 
issue of a summons against Adam Schober. 

Evidence was also called from Valerie May Frisina who 
is a principal of the Respondent. She was not present during 
the time that the employment contract of Andre Winters 
with the firm was originally negotiated but she knew the 
policy of the Respondent when employing representatives. 
She did because the payment of commissions was her job. 
She hand wrote the commission slips, setting out the 
property sold and the commission. She claimed that the 
commission was 50 per cent of gross commissions and there 
was an advertising allowance of 10 per cent of the 
representative share. The representative was liable to the 
Respondent but it was left in a separate account hoping they 
would make sales and pull the account back into shape. She 
admitted that the advertising invoices were not at first 
attached to the worksheets but they were later on. Mrs 
Frisina demonstrated how this work was done by reference 
to some examples. Mrs Frisina became aware that some of 
the agents were not coping well with their advertising 
allowances and that they were exceeding them. A meeting 
was held in November 1990 which led to a change in the 
policy. It was changed to help the sales person who listed 
a property to be able to spend a little more money on 
advertising by giving 10 per cent of the gross commission. 
The discussions were with individuals but were mostly done 
by Peter Robinson. Mrs Frisina gave evidence of the 
approach by the Applicant to change his contract to 100 per 
cent commission. Mrs Frisina indicated she thought that the 
discussion was first with Peter Robinson but they all sat in 
at a later stage. It was her understanding that the Applicant 
would get 100 per cent commission and pay all his own 
advertising costs. He was also to pay his back advertising 
to the firm. On top of that he had to pay a $2,000 fee to the 
Company for the use of the fax machine, telephone and so 
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on. The back advertising at the time the agreement was made 
was approximately $5-6.000 and Mrs Frisina alleged that the 
Applicant arranged to have amounts taken out at frequent 
intervals to reimburse the Respondent. She had a number of 
discussions with him when he was in difficulties with 
finance and on those occasions she had agreed not to deduct 
payments from his commission slips because of that 
financial situation. In cross examination Mrs Frisina 
evidenced that it was her recollection that the Applicant 
knew that he had to pay back advertising of about $6,000. 

Evidence was also taken from Luigi Frisina who is a 
principal of the Respondent. He said he was involved in the 
employment of the Applicant and he had a discussion with 
him. The Applicant had approached him over the telephone 
for a job and he had invited him to have a discussion. The 
Applicant had wanted to know what commission was paid 
and other matters involved with the employment. Mr Frisina 
told the Commission his specific words were "We pay all 
reps 50 per cent We give an allowance of 10 per cent for 
advertising once they have made a sale". To make it clear 
he had explained that meant that if a commission of $1,000 
was received, the Respondent would give 10 per cent 
towards the advertising. The Applicant was told that if it 
went over the budget from time to time he would be required 
to make up the difference. No one else was present during 
the discussions. Mr Frisina indicated that the Respondent 
changed its advertising arrangements with representatives 
because some were finding it difficult to meet their 
obligations. The end result of discussions was an allowance 
of 10 per cent of the gross amount for an advertising budget. 
It was also agreed that because of the debts which were then 
in the accounts that a $500 gesture would be made by the 
Respondent to each of the sales representatives. There were 
approaches from time to time to the Applicant, once he had 
made a sale, to see if it was convenient to recoup some of 
the money. 

Mr Frisina also gave evidence of the change in the 
Applicant's contract of employment. It was agreed, accord- 
ing to Frisina, that he would retain 100 per cent of 
commission, would use the Company's signs, office and 
telephone. In return he would pay $2,000 to the Respondent 
per month and meet his own advertising costs. It was 
Frisina's understanding that the Applicant still had to pay 
what was owing on his advertising budget by virtue of his 
previous employment contract. Mr Frisina was subject to 
cross examination by Mr Hammond. During this he was 
unable to recognise documents attached to commission 
slips. He conceded it was possible that the Applicant may 
have received only five per cent for an advertising budget. 
He agreed that he struck the verbal agreement with the 
Applicant. He first gave evidence that the Respondent was 
not advertising heavily at the time of the engagement of the 
Applicant but later conceded that there was some heavy 
listings. He was unable to say how much had been spent on 
advertising by the Respondent in the year during 1991. He 
was not aware of the Applicant complaining about deduc- 
tions from his commission statements. He specifically 
denied he told Mrs Middlebosch, Mr Rick Michel, Mr Adam 
Schober that there was no advertising cost to carry. 

On behalf of the Respondent a number of other witnesses 
were called. The first was James Keegans Hannah. He had 
been employed by the Respondent. He gave evidence that 
his contract was that if he listed and sold a property he 
received 50 per cent of the commission and 10 per cent 
advertising costs. Over that, the individual was responsible 
for advertising. Evidence was also taken from Yvonne 
Margaret Farrell who had also been employed in the 
business of the Respondent, first as a receptionist and then 
on other duties which included calculating or payment of 
accounts for advertising. It was her function to work out the 
amounts owed by each representative. She did this by 
reconciliation of newspaper lineage accounts to the costs 
which were written up by the sales persons. She had dealings 
with the Applicant. She said that his situation was different 
because part of the time he was paying his own advertising, 
that is to say it was taken out of his commissions and paid 
against his advertising account. But to start with he was on 
the same footing as everyone else. She was unable, however. 

to give any direct evidence of the contract arrangements 
between the Applicant and the Respondent. She imagined 
his arrangements were the same as for other sales persons 
and had been told by principals that on the change to the 
contract that the Applicant would get 100 per cent of the 
commission and pay his own advertising. 

Evidence was also taken from James Alexander Robin- 
son. He explained that his employment arrangement was 50 
per cent of the commission of the full amount received by 
the Company and an additional 10 per cent for advertising. 
He said there was a lot of controversy, people having 
difficulties with advertising and the structure was changed. 
He understood that the Respondent was footing the bill but 
the sales representatives were hoping to make up, in time, 
the amount of money that was owed. At the end of the 
employment contract Mr Robinson did not owe any money 
to the Company .Robert Michael Head also gave evidence. 
He was one of the directors of the Respondent but he had 
dealings with the Applicant as a sales person. He did not 
take part in any discussions with him on his terms of 
employment however he did work as a sales representative 
for the Respondent on the basis that he would get 50 per cent 
of the gross commission and 10 per cent was allocated to 
advertising. 

Evidence was also taken from Mark Andrew Fogarty and 
Alfonso Vito Marrone. Without reciting their evidence, it is 
clear that their position is they received 50 per cent 
commissions and 10 per cent allowance for advertising on 
gross. Mr Marrone had received a summons but he had 
refunded the debt claimed by the Respondent in this case. 

Normally at this stage in my Reasons I would examine 
the legal principles to be applied and then make findings. 
However, the logical construction of these Reasons would 
be better achieved if I made findings upon the evidence and, 
in accordance with the principle that this Commission is 
bound by the line of authority from the Full Bench to the 
Industrial Appeal Court, apply the appropriate authorities 
upon those findings. I turn now to my findings. 

It is clear that the Applicant in this case made 
arrangements concerning remuneration, prior to his engage- 
ment with the Respondent, with Luigi Frisina. It is also clear 
that the witnesses Mikulasovych, Middlebosch, Michel and 
Schober were engaged in what is likely to be a similar 
fashion, that is after interview with Luigi Frisina. It is also 
open to conclude that the witnesses who were called on 
behalf of the Respondent were, in the main, persons known 
to Peter Robinson and who were, in all probability, even 
though the evidence is not precise on this matter, engaged 
following discussions with him. It is clear from the 
evidence, too, that regardless of the principal of the 
Respondent who engaged the sales representatives that the 
same basic contractual position was put to them. That is, 
commission would be divided 50/50 with 10 per cent 
advertising. Those persons who were engaged by Peter 
Robinson understood that the 10 per cent came from their 
share of the gross commission. However that can not be said 
for those persons engaged after discussions with Luigi 
Frisina and the Applicant is one of those. 

This conclusion can be drawn from the evidence of 
Frisina himself. In my view, he was most equivocal about 
what he had arranged with the Applicant. For instance, in 
cross examination he first of all denied that the Respondent 
was engaged in a heavy advertising campaign and then he 
admitted that it was. He was less than clear about what was 
arranged between him and the other sales persons. The 
significant effect of this lack of clarity is that Frisina had 
contact with the Applicant on each of the occasions, save 
one which I will return to later, that the contract was either 
made or later varied. That is, Frisina made the arrangements 
with the Applicant and he passed them on later to his 
colleagues. That the information he may have passed on may 
have been different to the understanding of the persons with 
whom he made contracts on behalf of the Respondent is 
clear from the evidence of those witnesses called on behalf 
of the Applicant. The Mikulasovych's were concerned to 
realise that deductions were being made for advertising from 
moneys due to them. So was Carol Middlebosch. These 
issues were raised and became the focal point of disagree- 
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ment. So much so that there was a meeting between the 
management of the Respondent and the sales persons to 
attempt to resolve the dispute. The resolution of it was that 
the Respondent made the gesture of the diminution of what 
it regarded was the individuals' accounts by the sum of 
$500. It is open to find on the evidence that up until that time 
each of those persons, including the Applicant, did not 
understand that they were contractually obligated in respect 
of advertising at all. It is open to find that Luigi Frisina, as 
a matter of policy, did place advertisements in the Realtor 
and maybe in other publications in the name of the sales 
persons and they had no influence over that conduct. It was 
not until Peter Robinson discovered that the advertising 
account was out of control, as it were, that something was 
done about the situation. 

Out of all of this it can be concluded, on the balance of 
probabilities, that the Applicant in this case thought, and 
reasonably so, that his employment contract included an 
advertising budget calculated on the basis of 10 per cent of 
the value of commissions received by the Respondent by 
virtue of his efforts. It was not until the 16th of November 
1991 that there was a variation to that, that variation arising 
from discussions between the parties. The significance of 
the variation then made was that the form of it involved the 
Applicant being entitled to an advertising budget calculated 
on the base of 10 per cent of the value of the commissions 
received from sales by the Applicant and that anything over 
and above that would be charged by the Respondent back 
to the Applicant as a sum in excess of the budget allowed. 

Therefore I find that the form of the contract entered into 
on the 10th of April 1990 did not allow for deductions to 
be made from commissions earned by the Applicant up until 
the 19th of November 1990. After that the contract was 
varied and even though the Applicant says that he never 
accepted such variation, there are grounds to conclude from 
both his evidence and the evidence of those called in support 
of him that such variation took place. Thereafter he would 
have been responsible for payment of advertising in excess 
of 10 per cent because the first 10 per cent was to be bome 
by the Respondent. That the Applicant claimed $6,472.00 
as a tax deduction (see Exhibit Hll) gives weight to this 
conclusion. 

It is open to concl ude that on or about the 1 st of July 1991, 
by consent, the Applicant and Respondent varied the terms 
of the Applicant's employment. They agreed he would be 
entitled to retain 100 per cent of all commissions and that 
in return he would allow the Respondent to deduct from his 
income the sum of $2,000 per month inclusive of all costs. 
The argument between the parties is that this included 
advertising. Again, the Applicant had discussions with Luigi 
Frisina on behalf of the Respondent first but he later had 
discussions with Mr Robinson and Val Frisina. It can be 
concluded from their evidence that it was made clear to the 
Applicant that he would be responsible for his own 
advertising costs during that period. It is alleged by the 
Respondent, also, that agreement was made for payment of 
what was called back advertising, on the evidence before the 
Commission, it is open to conclude on the balance of 
probabilities that such an arrangement was made. 

The Commission is required to make findings concerning 
the sale of 6 Teatree Way, which sale was settled on the 3rd 
of August 1992. It is clear that the sale was made and that 
the Applicant's commission was $2,175. Further, that the 
Respondents deducted from that sum a referral fee of 
$148.68. and further sum of $2,000 as a result of a fine 
incurred upon the Respondent by REIWA Disciplinary 
Committee. In respect of this aspect of the dispute between 
the parties it is clear, by consent, that the property sale was 
settled on or about the 3rd of August 1992 and there was an 
entitlement of $2,175 due to the Applicant by way of 
commission. It is to be decided by application of the legal 
principles whether that entitlement can be diminished in a 
way the Respondent has. 

The final matter for finding is whether the Applicant 
obtained listing for properties situated at 23 Quarram Way, 
Gosnells and 104A Attfield Street, Maddington and whether 
the settlement of the sale of those properties after the 

Applicant's resignation from the Respondent's employ 
gives rise to a debt by the Respondent. The Applicant avers 
in his evidence that he was entitled to a listing commission 
for those properties. However, there is no evidence which, 
in my view, provides substance for the allegation that the 
moneys are owed nor are there submissions other than the 
submission by Mr Hammond that the payment ought be 
made because of the dicta of Coleman CC in Thomas 
Bantoft Couper v. WN Currie trading as Mair & Co Midland 
(1992) 72 WAIG 1377. 

It is upon the basis of these various findings above that 
I examine the authorities to be applied. Similar issues to 
those in the instant case were examined by the Full Bench 
in Conti Shefield Real Estate v. Denise Brailey (1992) 72 
WAIG 1965. This was a case where the Commission, at first 
instance, ordered that the Applicant in that matter be paid 
certain sums for commission owing as contractual entitle- 
ments. There were certain other orders which are not 
relevant. The Applicant, in first instance, was employed as 
a sales person in a real estate company. The employment 
ended in circumstances that are not relevant, but the terms 
of the contract included a payment by way of remuneration 
plus a commission on sales of property. The commission 
was agreed at 55 per cent and advertising costs would be 
reimbursed for the first 12 months at which time the cost 
would be reviewed. At the end of the employment the 
Applicant had written to the firm confirming that she would 
be prepared to pay moneys to the extent of $15,800 to 
extinguish a debt which had arisen through exceeding her 
advertising expenditure of a 10 per cent monthly allowance 
between February 1989 to June 1989. She would make such 
payments for advertising moneys, advance and promotional 
expenses owing until they were repaid in full. The 
Commission, at first instance, finds on hearing the matter 
that the Applicant had authorised the withholding or 
offsetting of an amount of commissions concerned and 
decided her claim for entitlements under a contract was 
made out. In allowing the claim, the Commission did not 
allow the offset of an acknowledged debt of $15,800 to the 
employer against the amount owed for commission. This 
aspect was one of the two areas that the Full Bench 
examined in its Reasons. It is useful for the purpose of these 
Reasons that I incorporate the writing of the Full Bench on 
this issue in some length. 

"The submission by Mr Crossley, who appeared for 
the respondent, was that the Truck Act 1899-1904 
forbade the retention by the respondent employer of the 
moneys due and payable for commission. 

The Truck Act, by s.2, defines "wages" to:— 
"include any money or thing had or contracted 

to be paid, delivered, or given as a recompense, 
reward, or remuneration for any service, work, or 
labour done or to be done, whether within a certain 
time or to a certain amount, or for a time or an 
amount uncertain". 

The appellants submitted that the Truck Act was 
irrelevant. 

However, s.3(l) of the Truck Act provides:— 
"In every contract hereafter to be made with 

any workman, the wages of such workman, shall 
be made payable in money only, and not other- 
wise, and if by agreement, custom, or otherwise 
a workman is entitled to receive, in anticipation 
of the regular period of the payment of his wages, 
an advance as part or on account thereof, it shall 
not be lawful for the employer to withhold such 
advance or make any deduction in respect of such 
advance on account of poundage, discount, or 
interest, or any similar charge." 

S.2 of the Truck Act also provides by way of 
definition as follows:— 

" "Workman" means any person in any manner 
employed for wages in work of any kind or in 
manual labour, whether under the age of 
twenty-one years or above that age." 
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S.5 of the Act provides that:— 
"Where any provision of this Act or of an 

award, industrial agreement or order made or 
deemed to be made under this Act is contrary to 
or inconsistent with any provision of the Truck 
Act 1899 the former provision prevails and the 
latter provision shall have no force or effect" 

Of course, the word "workman" includes women, 
so Ms Brailey is covered, and that is clear by virtue of 
the Interpretation Act 1984 (as amended). 

A question therefore arises whether the Truck Act 
applied to the commission withheld. 

Firstly, if one interprets the Truck Act, by looking 
at its plain meaning as one is required to do, the 
commission was money to be paid as a recompense, 
reward, or remuneration for the work done by or service 
done by Ms Brailey in selling houses as an employee 
of the appellant. That is what the plain words mean. In 
other words, the commission was part of the reward or 
remuneration she received for the work of selling 
which she performed. 

The commission claimed can, therefore, rightly be 
described as "wages" as defined in s.2 of the Truck 
Act. 

Ms Brailey was also clearly a "workman" as 
defined in s.2 of the Truck Act, because she was 
employed for wages as defined "in work of any kind", 
the work being that of sales representative or sales 
person, or even sub-agent. It was not in issue, at all, that 
she had been an employee. 

That means and meant that once the commission or 
"wage" had been earned, it was required to be paid. 
There was no evidence of any term in the contract to 
the contrary (see Fielding C in Day v. Atlanta 
Nominees Pty Ltd (1989) 69 WAIG 2156). There was 
no evidence of any variation of the contract to permit 
such a withholding of moneys. 

In addition, of course, there is the force of the Truck 
Act which would strike down such a term. An employer 
cannot, in any event, deduct moneys for his/her/its own 
benefit (see Selboume Bakeries Pty Ltd v. Tinning 
(1940) 39 AR 275 and Ecob v. Poletti (1989) 31 A1LR 
308). 

Thus, as a matter of law, the commissions, which, 
on the evidence, were due to be paid to the respondent, 
were not authorised to be deducted wither expressly by 
contract of impliedly by contract. We say impliedly 
because it was not submitted that there was such an 
implied term or condition of the contract of employ- 
ment, nor could there be on any of the five criteria set 
out in BP Refinery (Westemport) Pty Ltd v. Hastings 
Shire Council (1978) 52 ALJR 20 at 26. That case was 
applied in Codelfa Construction Pty Ltd v. State Rail 
Authority of NSW (1982) 149 CLR 337 at 347. 

In any event, as s.3 of the Truck Act provides, one 
cannot contract out of it. 

The claim of a set-off or an equitable set-off is not 
therefore sustainable on that basis. That is the case at 
law under s.5 of the Truck Act (see Williams and 
Others v. North's Navigation Collieries Ltd [1906] AC 
136 at 146 per Lord Atkinson, at page 141 per Lord 
Lorebum LC, and at page 142 per Lord Davey). 

In any event, the suggestion in Sim v. Rotherham 
Metropolitan Borough Council [1986] 3 WLR 851, 
doubted by Lord Templeman in Miles v. Wakefield 
Metropolitan District Council [1987] 2 WLR 795 at 
810 (but see Wiluszynski v. London Borough of Tower 
Hamlets [1988] IRLR 154) that the employer is entitled 
to make a deduction from wages on the basis of an 
equitable set-off, we would not follow, in the absence 
of cogent argument, if at all. It allows, contrary to what 
was said in Williams and Others v. North's Navigation 
Collieries Ltd (op cit), the employer to assess damages 
and to act as judge in his or her own cause. 

Further, in award matters (and this was not one), 
s.114 of the Act applies and would enable such a term 

of contract to be struck down if it were contrary to the 
terms of an award. 

In our opinion, the appellant here acted contrary to 
the Truck Act and contrary to the contract of service 
when withholding the amount claimed and acknowl- 
edged as commission due and payable to the respon- 
dent." 

The Full Bench then went on to examine the question of 
set-off and that too is an issue raised in these matters. The 
Full Bench examined the dicta in Belo Fisheries v. Dennis 
Terence Froggett (1983) 63 WAIG 2394 but on page 1968 
of its Reasons it concluded: 

"It would, for these reasons, be beyond power. It 
would also be beyond power, because, insofar as any 
order for a counter claim was made, it would extinguish 
the effect of an order which the applicant was entitled 
to by virtue of s.29 of the Act, 

That can best be understood by our saying that a 
counter claim has the same effect as a cross action and 
is in law regarded as an action in its own right (see 
"Australian Civil Procedure" by Bernard C Cairns 
(3rd edition) at pages 204-209). Thus, on that reason- 
ing, a counter claim for such a debt has no life under 
s.29(b)(ii) of the Act. 

To test what we have just said, if the applicant's 
claim was dismissed or the Commission refrained from 
hearing it further under s.27 of the Act, then an order 
could still be made on any counter claim which would 
stand alone. That, we think, indicates that a counter 
claim, in those circumstances, would be beyond power. 

What of a set-off. A set-off does not operate as a 
denial of the debt. It tacitly assumes the existence of 
the debt, and then alleges that there are reasons why the 
plaintiff is not entitled to payment. 

For a set-off to avail the defendant in common law, 
it must first be capable of being pleaded as a separate 
action. That was certainly the case here. A set-off is a 
defence to the plaintiffs claim, whether it exceeds the 
amount of the plaintiff's claim or is less than that. Once 
a set-off is established, then the plaintiffs claim is 
established, at least to the extent of the set-off. 

At the heart of this matter, however, there is an 
illegal withholding of moneys due and owing to the 
respondent, contrary to the Truck Act. 

In fact, no set-off could have been claimed had the 
appellant complied with the law and paid the commis- 
sions when they were due. The appellant's remedy 
would then have been to sue for the debt in the District 
Court, which is what it has done. It would therefore be 
quite contrary to equity, good conscience and the 
substantial merits of the case to make an order 
purporting to effect a set-off, which it is not certain 
there is power to do for the reasons which we have set 
out above, in any event. It would be contrary to the 
injunction of s.26(l)(a) of the Act, however, to allow 
the set-off claimed, because it would permit the 
appellant a remedy which would not be available to it 
had it complied with the law and paid out the 
commission instead of acting in breach of the Truck 
Act and contrary to the contract. It did not have and it 
at no time had a right to deduct the moneys. Its remedy 
was always, therefore, properly to sue and to invoke the 
remedies of a court (ie a judicial body), and it would 
have been contrary to equity, good conscience and the 
substantial merits of the case to make any order for a 
set-off. 

Further to that we would add this. In our opinion, an 
order for set-off or an order upon a counter claim, in 
these circumstances, would not be within the power of 
the Commission. This is because it would constitute the 
enforcement of alleged existing legal rights which can 
only be the subject of the exercise of judicial power, 
and is not conferred on the Commission in arbitral 
proceedings by the Act or otherwise, except insofar as 
such power is conferred in relation to a claim by an 
employee under s.29(b)(ii) (see Crewe and Sons Pty 
Ltd v. AMWSU 69 WAIG 2623 and Coles/Myer Ltd 
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t/a K-Mart Discount Stores v. SDA (Appeal No 158 of 
1992 (unreported) dated 23 July 1992 (FB))." 

There is a minority of the Full Bench in Conti's Case 
(supra). Commissioner Salmon expressed some views 
concerning what he believed was a proper outcome of that 
matter. However, he clarified his position if that needed to 
be done in Janis Evelyn Layer v. Thomas Gabriel Esze 
trading as Tom Esze Real Estate (1992) 72 WAIG 2074. At 
page 2075 he observed as follows: 

"However, I cannot overlook the Truck Act and 
irrespective of the putative industry custom it seems 
clear to me that pursuant to s.3 of the Act and the 
definition of wages in that Act, the respondent cannot 
legally deduct any moneys from the applicant's 
remuneration. 

Sharkey P. and Negus C. have very recently dealt 
with the Truck Act and its application to a claim for 
off-sets against claims made by an employee (Conti 
Sheffield Real Estate vs. Denise Brailey No. 211 of 
1992 21 August 1992 (not yet reported). In the same 
case in separate reasons for decision I also considered 
the Truck Act in the context of jurisdiction and s.5 of 
the Industrial Relations Act 1979 and I think that in the 
present case 1 should adopt the same approach." 

As mentioned previously and finally in review of the 
authorities to be applied the Applicant says that the dicta of 
Coleman CC in Thomas Bantoft Couper v. WN Currie 
trading as Mair & Co Midland (supra) is authority for the 
proposition that the Applicant should have been entitled to 
at least part of the product of the sale of properties 
completed after his contract of employment ended with the 
Respondent. In my view, that decision is distinquishable and 
in any event is not authority for such a proposition. In that 
case the Chief Commissioner had considered the matters 
which were set out in the letter of employment (Exhibit Al) 
and upon application of the terms of that contract made the 
findings which are set out on each of the transactions 
described in page 1377 of the Industrial Gazette. Those 
findings stand in their own right but in my respectful view 
do not create a line of authority to be applied to other 
contracts. 

Applying the above authorities to the matters for 
adjudication here I conclude that if there was a deduction 
of advertising costs it would be in breach of Section 3(1) of 
the Truck Act 1899-1904 and even if there was an agreement 
made for such a deduction, such agreement is void within 
the meaning of Section 3(2) of the Truck Act. This is clear 
in Conti's Case (supra) and has been, if anything, reinforced 
by the decision of the Full Bench in George Edward Melville 
v. David John Coates, Receiver and Manager of Vapac Ltd 
No. 532 of 1992, a decision of the Full Bench of the 26th 
of January 1993 (unreported). The dicta of Sharkey P. and 
Negus C. in Conti's Case (supra) make it clear that one can 
not contract out of the Truck Act therefore any agreement 
made which would provide for such a contract is struck 
down or voided by the provisions of the Truck Act. I 
disagree with the Respondent that Conti's Case (supra) can 
be distinguished in that it relied solely on the jurisdiction 
to act in equity, good conscience and substantial merits. 
Those issues are well and truly examined by the Full Bench 
in Conti's Case (supra). Further emphasis is given to this 
conclusion in the reasoning of the majority where they said 
that, on application of the authorities, the Commission was 
unable to make an order which set-off a claim for debt 
greater than the amount claimed by the employer under 
Section 29(b)(ii) or at all. The majority concluded that no 
order on its own could be made under Section 29(b)(ii) in 
relation to such a claim. Of course, that does not extinguish 
the claim which may or may not lie in some other court of 
competent jurisdiction. 

By application of the law to be applied to the findings 
previously set out in these decisions, no claim was made for 
deductions made for advertising between the 10th of April 
to the 30th of August 1991 therefore no Orders arise. There 
is a claim for what was described as advertising for the sum 
of $14,163.73 for deductions made between the 30th of 
August 1991 to the 26th of June 1992. In respect of this I 
say that the contract in its state over that period provided that 

the Applicant would pay all advertising costs. However, on 
the dicta in Conti's Case (supra) that agreement is struck 
down and voided by Section 5 of the Truck Act which 
provides: 

"s5 The entire amount of wages earned by or 
payable to any workman shall be actually paid to such 
workman in money, and not otherwise, except as 
hereinafter mentioned; and payment made to any such 
workman by his employer of or in respect of any such 
wages by delivering to him of goods, or otherwise and 
in money, except as hereinafter mentioned, shall be and 
is hereby declared illegal and void; and every workman 
shall be entitled to recover from his employer, in any 
court of competent jurisdiction, the whole or so much 
of their wages earned by such workman else shall not 
have been actually paid to him by his employer in 
money." 

In respect of commissions of $2,175 due to the Applicant 
by way of his completion of the sale of the property at 6 
Teatree Way settled on the 3rd of August 1992, by virtue 
of the Truck Act, the Respondent is unable to deduct the sum 
of $2,000 from the Applicant's commission being the fine 
awarded against it by the Disciplinary Committee of 
REIWA. In view of the provisions of the Truck Act there 
is no need for me to examine that matter further although 
I observe that, even in the event that the Truck Act did not 
prohibit the deduction, I would have doubts whether such 
a deduction could be made in accordance with the terms of 
the contract, however it is not necessary that I rule on the 
issue. 

In respect to the claim for commissions totalling 
$1,411.25 for sales of properties at Quarram Way and 
Attfield Street, on all the evidence I find that the Applicant's 
entitlement to commission or any commission at all was 
coterminous with the termination of the contract of 
employment and there is no ongoing contractual right to 
such payment. 

The Commission will issues Orders that will provide that 
the Respondent pay to the Applicant the sum of $16,338.73 
as entitlements arising from the contract of employment 
between them. 

Appearances: Mr J. Hammond, of Counsel, appeared on 
behalf of the Applicant. 

Mr C. Ryall, of Counsel, appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andre Ignace Joseph Winters 

and 
The Licensee of Property Action—Dreego Pty Ltd. 

No. 1007 of 1992. 

COMMISSIONER J.F. GREGOR. 
31 March 1993. 

Order. 
HAVING heard Mr J. Hammond, of Counsel on behalf of 
the Applicant and Mr C. Ryall, of Counsel on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That The Licensee of Property Action—Dreego Pty 
Ltd pay to Andre Ignace Joseph Winters the sum of 
$16,338.73 within 21 days of the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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MkUM 

Applicant Respondent Application 
No. Commissioner Result 

Amdt J. M.P. Gillot Pty Limited 1528/1992 Parks C. Dismissed 
Avins J. The Standing Committee of Convocation of 1544/1992 Kennedy C. Withdrawn 

The University of Western Australia 
Barrington J. Curtin University of Technology 126/1993 Negus C. Withdrawn 
Barren D. Mt Edon Gold Mines 1401/1992 Gregor C. Discontinued 
Barwick A. Leisure and Allied Industries 1476/1992 Beech C. Discontinued 
Bell A. Stratagem Pty Ltd 48/1993 Gregor C. Discontinued 
Benham C. Sedco Forex Australia Pty Ltd 1372/1992 Gregor C. Withdrawn 
Bercove M. Royal Perth Hospital 41/1993 Negus C. Discontinued 
Borthwick F.K. Victoria Park First National 158/1993 Negus C. Discontinued 
Borthwick F.K. Victoria Park First National 157/1993 Negus C. Discontinued 
Bottrell O.F. Country Fresh Fruit Juices 1567/1992 Beech C. Withdrawn 
Bouloudas N. Personalized TUition Services Pty Ltd 1538/1992 Parks C. Discontinued 

(Trading as Soia Seminars) 
Brandis T. Delta West Pty Ltd 1577/1992 Parks C. Discontinued 
Burbidge S. Kit Cat Nite Club 10/1993 Parks C. Dismissed 
Buzzard P.I. Geraldton FM Pty Ltd 1000/1992 Kennedy C. Withdrawn 
Caccetta M. Athena's Coffee Lounge 49/1993 Beech C. Discontinued 
Chahin J.A. Gwenyfred Nursing Home 1639/1992 Beech C. Discontinued 
Champion GJ. Landmark Property Group Pty Limited t/a 198/1993 Coleman C.C. Granted 

Roy Weston Carousel 
Ciraulo R.M. Collier Constructions Pty Ltd 1550/1992 Negus C. Discontinued 
Costantini A. Tambar Pty Ltd t/a Paparazzi—Vendetta's 145/1993 Beech C. Withdrawn 

Trattoria Bar 
Craig P.M. Pipeline Induction Heat (Australia) 1562/1992 Beech C. Discontinued 
Crerar M. Nevin Holdings Pty Ltd 790/1992 Parks C. Dismissed 
Cross S.C. Consolidated Broadcasting Systems (WA) 1517/1992 Beech C. Discontinued 

Pty Ltd 
Cubitt A. Alexandra Holdings Pty Ltd 1608/1992 Beech C. Discontinued 
Cunneen R. Elizabeth Rosamond Schmitz t/a 1605/1992 Parks C. Discontinued 

Elizabeth's Book Exchange 
D'Agostino CJ. Tambar Pty Ltd t/a Paparazzi—Vendetta's 1511/1992 Beech C. Discontinued 

Trattoria Bar 
Dobson S. Lionel Richard Holdings Pty Ltd t/a Captain 966/1992 Halliwell S.C. Discontinued 

Munchies 
Drewry G.R. Haritz Cafe and Patisserie 1586/1992 Beech C. Discontinued 
Dunbar B.M. Birkenhead Pty Ltd t/a Echo 1449/1992 Beech C. Withdrawn 
Dunn S. Supercharge Batteries Pty Ltd 164/1993 Halliwell S.C. Discontinued 
Edwards M. Covington Pty Ltd t/a Curtin Catering 1402/1992 Beech C. Discontinued 

Services 
Fernando J.D.M. Temkara Pty Ltd (Economic Pest Control) 1342/1992 Parks C. Discontinued 
Ferrier L.A. Transit Inn Pty Ltd 1513/1992 Halliwell S.C. Discontinued 
Forest Products, Venn Pty Ltd 1184/1992 Beech C. Discontinued 

Furnishing and 
Allied Industries 
Industrial Union of 
Workers 

Forest Products, Venn Pty Ltd 1185/1992 Beech C. Discontinued 
Furnishing and 
Allied Industries 
Industrial Union of 
Workers 

Franz D. Galati Nominees Pty Ltd t/a F.C. Galati and 
Sons 

1051/1992 Parks C. Discontinued 

Giuffre Lianna Adam Green (Marie Claire Ladies Shoes) 1520/1992 Kennedy C. Withdrawn 
Gleeson S.M. Rostov Pty Ltd 11/1993 Fielding C. Discontinued 
Goodchild D. Glide 1983 28/1993 Beech C. Withdrawn 
Grasso S.J. Southern Cross Nursing Home 62/1993 Salmon C. Discontinued 
Gregory N.L. Brambles Australia Limited t/a Grace 15/1993 Salmon C. Discontinued 

Removals 
Hodgson E.W. Robins MBS Australia Pty Ltd 1628/1992 George C. Dismissed 
Hoggett J. Palace Hotel, Kalgoorlie 770/1992 Gregor C. Discontinued 
Holler C.M. Commercial Dynamics 51/1993 Salmon C. Discontinued 
Hutton T. Spraying Systems Australia Pty Ltd 852/1992 Parks C. Discontinued 
James A.K. Vaucoa Nominees Pty Ltd t/a Vaughan & 

Cn 
444/1991 Parks C. Discontinued 

Johnson W. Lyons and Peirce 173/1993 Salmon C. Discontinued 
Kennington K. Dr Marius Loeffler 1647/1992 Beech C. Discontinued 
Keynes M. Twinside Fencing 97/1993 Gregor C. Withdrawn 
Koivisto J.W. Barrett Koivisto Scatena Pty Ltd 170/1992 Parks C. Discontinued 
Lane G. ALH Australia Ltd t/a ALH Electrical 1612/1992 Gregor C. Granted 

Group 
Lauwers H. Atkins Carlyle Ltd 230/1993 Salmon C. Discontinued 
Law J.E. Star Fire Nominees Pty Ltd 1368/1992 Beech C. Discontinued 
Leavitt A. (Ivan Rutherford of) Farmer Direct Growers 1426/1992 Parks C. Discontinued 

Market 
Litchfield D.J. Fragrant Towels International 174/1993 Beech C. Granted 
Marovac-Woods R. (John Haddock)—Kit Cat Nite Club 9/1993 Parks C. Discontinued 
Martin L.J. Western Desert Puntukumupama 1335/1992 Gregor C. Dismissed 



Applicant Respondent Application 
No. Commissioner 

Matsebula J. 
McKelvie B.A. 
McManus H.C. 
McManus H.C. 
McManus H.C. 
Meyer M.A. 
Meyer M.A. 
Millington A. 
Motherway R.M. 

Nealings G. 

Newman M.R. 
Newson T.B. 
Nicholson M.A. 
Nonis C.A. 

O'Connell D.W. 
Pember L.D. 
Pilgrim P.R. 

Pittam B.P. 

Pittman K.C. 
Roebuck R. 
Samson K.M. 
Scaia F. 
Schmitt B. 
Seder F.G. 

Thompson G. 
Ugle J.B. 
Varney P. 
Ward C.J. 

Webb C.P. 
Wedge J. 
Whitehead W. 
Wickins B.C. 
Williams P.M. 
Wing B. 
Winter S.M. 

Wrafter J.T. 

Quirk Corporate Cleaning Pty Ltd 
Comlad Pty Ltd t/a Pilbara Office Supplies 
Don Russell Holdings Pty Ltd 
Don Russell Holdings Pty Ltd 
Don Russell Holdings Pty Ltd 
Silver Sands Timeshare Ltd 
Silver Sands Timeshare Ltd 
George Carpenter 
Maxwell Arthur Page t/a South Hedland 

Pharmacy 
Cockbum Hire Service (Cockbum Corp 

Ltd) 
Hondros Bros Superman 
Youth Involvement Council 
John Sands Pty Ltd 
Landmark Property Group Pty Limited t/a 

Roy Weston Carousel 
Rural Equities Australia Ltd 
Colonial Mutual Life Assurance Society 
Landmark Property Group Pty Limited t/a 

Roy Weston Carousel 
Coles Myer Ltd t/a K-Mart (A.C.N. 004 089 

936) 
Calnan Baxter Real Estate 
Non Ferral (WA) Pty Ltd 
Lady Jane's 
Rural and Industries Bank of W.A. 
Indian Ocean Airlines 
Advanced Food Systems International Ltd 

t/a King Bay Holiday Village 
Graffiti Pizza Shop 
Wandandi Enterprise Development 
Mai Atwell Amusements and Fundraising 
Perth Modem Senior High School Parents 

and Citizen's Association 
lan George and Company 
W.E. Northwest, Derby 
Paper Products Pty Ltd 
Alloa Holdings Pty Ltd 
Portman Mining Limited 
Rural Equities Australia Ltd No. 2 
Magistrate Pty Ltd as trustee for the Tama- 

risk Tree Unit Trust t/a the Tamarisk Tree 
Restaurant 

Borsa Pty Ltd t/a S & A Smash Repairs 

1514/1992 
1591/1992 
1229/199 
1616/1992 
1617/1992 
212/1993 
213/1993 
398/1992 
1623/1992 

753/1992 

1492/1992 
1516/1992 
1631/1992 
197/1993 

1625/1992 
1362/1992 
199/193 

1614/1992 

1336/1992 
23/1993 
1582/1992 
104/1993 
1310/1992 
1351/1992 

25/1993 
1387/1992 
1555/1992 
1595/1992 

1642/1992 
1640/1992 
165/1993 
1139/1992 
1624/1992 
1627/1992 
699/1992 

1559/1992 

Salmon C. 
Halliwell S.C. 
Salmon C. 
Salmon C. 
Salmon C. 
Fielding C. 
Fielding C. 
Halliwell S.C. 
Beech C. 

Halliwell S.C. 

Gregor C. 
Parks C. 
Beech C. 
Coleman C.C. 

Salmon C. 
Parks C. 
Coleman C.C. 

Salmon C. 

Beech C. 
Beech C. 
Parks C. 
Gregor C. 
Beech C. 
Halliwell S.C. 

Halliwell S.C. 
Kennedy C. 
Beech C. 
Parks C. 

Parks C. 
Halliwell S.C. 
Beech C. 
Parks C. 
Gregor C. 
Salmon C. 
Kennedy C. 

Parks C. 

Discontinued 
Withdrawn 
Discontinued 
Discontinued 
Discontinued 
Withdrawn 
Withdrawn 
Withdrawn 
Discontinued 

Discontinued 

Withdrawn 
Discontinued 
Discontinued 
Granted 

Discontinued 
Discontinued 
Granted 

Withdrawn 

Discontinued 
Discontinued 
Discontinued 
Withdrawn 
Granted 
Dismissed 

Discontinued 
Withdrawn 
Discontinued 
Discontinued 

Dismissed 
Dismissed 
Withdrawn 
Discontinued 
Discontinued 
Discontinued 
Withdrawn 

Discontinued 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barclay Mowlem Construction (WA) Limited 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. C 375 of 1990. 

COMMISSIONER O.K. SALMON. 
^ , 8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

State Energy Commission of Western Australia. 
No. C 691 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers Union, Western Australia Branch, 

Industrial Union of Workers 
and 

Argyle Diamond Mines Pty Limited. 
No. C 999 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order, 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(!)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
BHP Iron Ore Ltd 

First Respondent. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers' Union of 
Australia, Western Australian Branch. 

Second Respondent. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch. 

Third Respondent. 
No. C 641 of 1992. 

COMMISSIONER I.E. GREGOR. 
17 March 1993. 

Interlocutory Order. 
WHEREAS on the 3rd of November 1992 BHP Iron Ore Ltd 
(BHP) applied for a conference pursuant to Section 44 of the 
Industrial Relations Act 1979 (the Act), for the purpose of 
discussing a potential demarcation dispute between the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (AWU) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia, Western Australian Branch (CMETU) 
over industrial coverage of a certain hydraulic excavator to 
be used at BHP's Mt. Whaleback mining operation at Mt. 
Newman in Western Australia; and 

Whereas in response to the application the Commission 
convened a conference which was held on the 19th of 
November 1992 in Perth. At the conference the Commission 
was told that BHP had decided to purchase a large excavator 
to do specific limits work in the pit at Mt. Whaleback. The 
intended equipment was a Hitachi 3500 tracked excavator. 
It is the type of machine similar to excavators which are 
currently operated at BHP's Mt. Whaleback mine but the 
current machines are much smaller. A dispute had arisen 
between the AWU and the CMETU concerning industrial 
coverage of the machine; and 

Whereas the CMETU claimed coverage on the basis that 
the equipment is of the genre of a production shovel and 

because it is used to load trucks and members of the 
CMETU were qualified to operate it by certification, they 
should be entitled to the work. On the other hand, the AWU 
say the machine is not intended as a production implement 
and in any event is an excavator covered by its constitutional 
rule, being from a family of equipment operated by members 
of the AWU and therefore its members should have sole 
rights; and 

Whereas insofar as BHP is concerned it says the work 
should be done by members of the AWU because this would 
enhance multi-skilling and flexibility of the work crew. The 
Company had bought extra trucks to go with the machine 
and it was anticipated that the first part of the activity would 
be to do a cut back on the south wall; the project to be known 
as the "South Wall Re-strip Project". The purpose of the 
activity was to re-establish slope stability. The work would 
take, in the first instance, 18 months and involve a total 
movement of approximately 14 million tonnes. At the 
conclusion of the first stage the Company would decide if 
it would continue the project which could ultimately involve 
70 million tonnes total movement; and 

Whereas the Commission directed the parties to have 
private conferences on the matter and suggested that there 
may be a number of options which were worthy of 
consideration in that they may lead to a multi-skilled use of 
the machine in a way satisfactory to all parties; and 

Whereas the parties had private negotiations, were unable 
to resolve the matter and asked for a resumption of the 
conference. The said conference was resumed in Broome on 
the 10th of December 1992; and 

Whereas at the Broome conference it was agreed that both 
Unions would be involved in the operation of the excavator 
in that there would be no restriction as to who was entitled 
to respond to an invitation for an expression of interest for 
appointment to the re-strip crew; and 

Whereas the parties were to have further discussions to 
define the qualifications and skills for those who would be 
appointed. The AWU would represent the crew industrially 
and wages and conditions would be determined for each 
class of membership by their existing Union; and 

Whereas the parties left the Broome conference with the 
understanding that their agreement would be subject to 
further discussion on-site to bring it into fruition; and 

Whereas during meetings held on or about the 2nd of 
January 1993 the outcome of the Broome conference was 
rejected by members of the CMETU; and 

Whereas on or about the 20th of January 1993 officials 
of the CMETU, purporting to act on behalf of its Federally 
registered body, began a campaign to enrol plant operators 
employed by BHP at Newman into their Union; and 

Whereas the AWU say the actions by the CMETU and/or 
its Federal body in this matter have led to a demarcation 
dispute over coverage of the Hitachi 3500 tracked excavator 
and that this action is contrary to agreements said to have 
been made between the parties and, in particular, those 
arrangements and agreements which are embodied in 
documents which form part of the Order of the Commission 
in Application No. 1363 of 1991; and 
Whereas because of these events the AWU asked that the 
conference be reconvened and the said conference was 
resumed on the 3rd of March 1993; and 

Whereas at the conference the AWU asked the Commis- 
sion that it refer for hearing and arbitration the matter of 
whether the Commission ought make an Order entitled 
"South Wall Re-strip Project"; that Order in the form of an 
agreement which had been made between BHP, the AWU 
and the Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch (TWU); and 

Whereas at the conference the Commission gave direc- 
tions that the AWU and CMETU confer to see whether an 
agreement could still be reached between them. In the 
absence of agreement, the Commission further directed that 
the Unions advise it by 12.00 noon on the 5th of March 1993 
the outcome of discussions and in the absence of settlement 
the parties were invited, if they sought Interlocutory Orders 
in the matter, to serve upon each other the form of those 
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Orders by 4.00pm on the 5th of March 1993 with Answers 
to be filed in the Commission by 10.00am on the 8th of 
March 1993; and 

Whereas the Commission was advised that agreement 
was not reached and each of the parties filed in the 
Commission Minutes of Proposed Interlocutory Orders; and 

Whereas the TWU, by notification to the Registrar on the 
10th of March 1993, gave notice that it intended to seek 
leave to intervene in the above named proceedings at the 
hearing on the 10th of March 1993; and 

Whereas the TWU did appear at the said hearing and 
sought to be made a party to the proceedings; and 
Whereas the Commission, to facilitate that process, called 
a conference on its own motion, summonsed each of the 
parties present at the hearing on the 10th of March 1993 and 
joined the said conference, now identified by the number C 
106 of 1992, to the proceedings in C 641 of 1992 thereby 
making the TWU a party proper to the proceedings; and 

Whereas the Commission was told during the proceedings 
on the 10th of March 1993 that the parties were in general 
agreement concerning the issue by the Commission on an 
interim basis of an Order which would have the effect of 
providing specific wages and working conditions for 
employees employed on the South Wall Re-strip Project; 
those wages and working conditions being other than the 
provisions for wages and working conditions provided in the 
Iron Ore Production and Processing (Mt. Newman Mining 
Company Pty Limited) Award No. A 29 of 1984; and 

Whereas the Commission was told that the CMETU, 
while agreeing to the issue of the Order, did not agree that 
the South Wall Re-strip Project should be identified as being 
the product of agreement between BHP, the AWU and the 
TWU only, on the grounds that this may be seen as 
prejudicial to the outcome of the CMETU's legitimate claim 
to represent operators of the Hitachi 3500 tracked excavator; 
and 

Whereas the CMETU opposed the submission of the 
AWU, TWU and BHP that any Interlocutory Order should 
contain a provision such as the provision suggested by the 
AWU in Order 3. of its Draft Interlocutory Orders, that is, 
that the industrial interests of all employees of the Company 
engaged in any and all work on the Project shall be 
represented by either the AWU or the TWU and no other 
Union; and 

Whereas the CMETU said the grounds for such objection 
are that such an Order would finally determine the issue 
between the parties and was therefore beyond power of the 
Commission to issue; and 

Whereas the Commission was told during the proceedings 
that the Company had commenced work on the Project; and 

Whereas the Commission has formed the view that there 
is a concern amongst the parties about the potential for 
industrial disruption even though the CMETU has provided 
BHP with an undertaking in writing to the contrary; and 

Whereas if there was such industrial disruption there 
would be a resultant loss of production and that would be 
as a consequence of the competing claims between the 
AWU and the CMETU for industrial coverage of operators; 
and 

Whereas the Commission is convinced, on the evidence 
placed before it during the hearing on the 10th of March 
1993, that the work is required to, inter alia, establish slope 
stability on the south wall of the Mt. Whaleback pit and 
therefore the safe and efficient conduct of the mining 
operations is, or could be, affected by the success or 
otherwise of the project; and 

Whereas the Commission has formed the view that the 
adoption of the status quo for operation of tracked 
excavators at Mt. Whaleback would not cause prejudice to 
the final determination of the respective rights of the 
competing Unions for coverage, inter alia, of the Hitachi 
3500 tracked excavator; and 

Whereas the Commission is of the view that it is neither 
in the public interest or the interests of the parties directly 
involved to increase the number of Unions, albeit on an 

interim basis, who have coverage on specific work at Mt. 
Whaleback; and 

Whereas the Commission has formed the view that the 
issue of the Orders sought would not be dispositive of the 
central issues to be determined by the matters referred in CR 
641 of 1992 including whether the agreement herein before 
mentioned is capable of registration pursuant to the Act or 
is contrary to any General Order of the Commission; 

Now therefore the Commission having regard to the 
public interest and the interests of the parties directly 
involved, and to enable arbitration to solve the matter in 
question, pursuant to Section 44 (6) of the Industrial 
Relations Act 1979, hereby orders:— 

(1) That notwithstanding the provisions of the Iron 
Ore Production and Processing (Mt. Newman 
Mining Company Pty Limited) Award No. A 29 
of 1984, the wages and working conditions of 
BHP's employees employed on the South Wall 
Re-strip Project shall be those contained in the 
agreement known as the BHP Iron Ore Re-strip 
Project Agreement, the parties to which agree- 
ment are set out in page two of Exhibit C2 which 
is part of the official record of the Commission on 
the file of Application No. CR 641 of 1992. 

(2) That the industrial interests of employees of BHP 
who are eligible to be members of the Unions 
party to the agreement set out in Exhibit C2 shall 
be represented by either of them and no other 
Union. 

(3) That the AWU and the CMETU and the respective 
officials and members not engage in any conduct, 
industrial or otherwise, in support of the compet- 
ing claims for industrial coverage of BHP's 
mobile equipment operations, including the 
Hitachi 3500 tracked excavator, which would 
prevent or otherwise interfere with persons who 
are selected by BHP to operate or assist with the 
operation of the said excavator on the project from 
working as directed on the South Wall Re-strip 
Project by BHP in accordance with their respec- 
tive contracts of employment. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of 
Workers); Metals and Engineering 

Workers' Union—Western Australia; 
Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 
and 

Building Management Authority. 
No. C 729A of 1992. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 
1967 Award Nos 29, 30 and 31 of 1961 

and 3 of 1962. 
Sheet Metal Workers (Government) Award 

1973. 
COMMISSIONER A.R. BEECH. 

17 March 1993. 
Order. 

WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) lodged an 
application for a site allowance to apply to the renovation 
of the Fremantle Prison; 
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And whereas the Metals and Engineering Workers' 
Union—Western Australia and the Australian Electrical, 
Electronics. Foundry and Engineering Union (Western 
Australian Branch) have sought to be joined to the 
application have been so joined; 

And whereas the Commission has been advised that the 
nature of the site, being a disused prison, entails ar- 
chaeological considerations which have restricted the use of 
power tools and plant and machinery; that there is 
significant and extended use of manual labour on site and 
that the normal run of renovation work is not possible due 
to the lack of detailed knowledge of the contents of the site 
itself; 

And whereas the parties have reached agreement in 
relation to this matter; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, 1 the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the renovation work at the 
Fremantle Prison site, a site allowance of 95c per hour 
to compensate for all special factors and disabilities in 
connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award 1987 No. R 14 of 1978, excepting subclauses 
(f) Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks, and in substitution 
for all special rates and conditions in Engineering 
Trades (Government) Award 1967 and the Sheet Metal 
Workers (Government) Award 1973, with effect from 
the commencement of work on the site until the work 
is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

And whereas agreement has been reached between the 
parties in relation to a site allowance to apply to work at the 
Bentley Hospital site and the Commission hereby issues an 
order regarding that agreement; 

And whereas the Commission has adjourned the balance 
of application numbered C 72 of 1993 to await the advice 
of the applicants; 

And whereas the Commission is satisfied that construc- 
tion work at the Bentley Hospital site is pursuant to a $7m. 
contract to extend and renovate the existing hospital or parts 
hereof; 

And whereas the parties have agreed that there are 
significant disabilities resulting from drainage, the small 
size of the construction area, limited access to the site, and 
the significant overlap and congestion of trades; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Bentley Hospital site, a site allowance of $1.15 per 
hour to compensate for all special factors and disabili- 
ties in connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award 1987 No. R 14 of 1978, excepting subclauses 
(f) Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks, and in substitution 
for all special rates and conditions in Engineering 
Trades (Government) Award 1967 and the Sheet Metal 
Workers (Government) Award 1973, with effect from 
the commencement of work on the site until the work 
is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 
of Western Australia (Association of 

Workers); Metals and Engineering 
Workers' Union—Western Australia; 

Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 

Building Management Authority 
No. C 72A of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 
1967 Award Nos 29, 30 and 31 of 1961 

and 3 of 1962. 
Sheet Metal Workers (Government) Award 

1973. 
COMMISSIONER A.R. BEECH. 

17 March 1993. 
Order. 

WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) applied for a 
conference to discuss its claim for a site allowance to apply 
on three construction projects; 

And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' Union— 
Western Australia have sought to be joined to the 
application and have been so joined; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 
(Association of Workers); Metals and Engineering Workers' 

Union—Western Australia; Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch) 
and 

Building Management Authority. 
No. C 72B of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 

and 3 of 1962. 
Sheet Metal Workers (Government) Award 1973. 

COMMISSIONER A.R. BEECH. 
30 March 1993. 

Order. 
WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) applied for a 
conference to discuss its claim for a site allowance to apply 
on three construction projects; 

And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' Union— 
Western Australia have sought to be joined to the 
application and have been so joined; 
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And whereas agreement has been reached between the 
parties in relation to a site allowance to apply to work at the 
Belridge Senior High School Stage II site and the 
Commission hereby issues an order regarding that agree- 
ment; 

And whereas the Commission has been informed that the 
project involves the additions to three buildings and the 
construction of four new buildings to a value of $3.4m 
employing a maximum work force of 50 persons; that the 
site is a large site with sandy soil that is exposed to 
prevailing weather conditions and that the organisation of 
work involves an overlap of trades; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, 1 the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Belridge Senior High School Stage II site, a site 
allowance of $1.00 per hour to compensate for all 
special factors and disabilities in connection with the 
said work in lieu of and in substitution for all special 
rates and conditions in Clause 9(1) of the Building 
Trades (Construction) Award 1987 No. R 14 of 1978, 
excepting subclauses (0 Explosive Powered Tools, (o) 
Cleaning Down Brickwork and (w) Heavy Blocks, and 
in substitution for all special rates and conditions in 
Engineering Trades (Government) Award 1967 and the 
Sheet Metal Workers (Government) Award 1973, with 
effect from the commencement of work on the site until 
the work is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 
(Association of Workers); Metals and Engineering Workers' 

Union—Western Australia; Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch) 
and 

Building Management Authority. 
No. C 72C of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978 

Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 

and 3 of 1962 
Sheet Metal Workers (Government) Award 1973. 

COMMISSIONER A.R. BEECH. 
30 March 1993. 

Order. 
WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) applied for a 
conference to discuss its claim for a site allowance to apply 
on three construction projects; 

And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' Union— 
Western Australia have sought to be joined to the 
application and have been so joined; 

And whereas agreement has been reached between the 
parties in relation to a site allowance to apply to work at the 
old Perth Police Courts site and the Commission hereby 
issues an order regarding that agreement; 

And whereas the Commission is satisfied that the old 
Perth Police Courts are to be restored to provide additional 
space for the Perth Art Gallery while maintaining the 
original significance of the building, installation of air 
conditioning and other work pursuant to a $2m. contract; 

And whereas the parties have agreed that the restoration 
work involves working in confined spaces, significant dust 
and dirty work and significant overlap of trades; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
old Perth Police Courts site, a site allowance of $1.00 
per hour to compensate for all special factors and 
disabilities in connection with the said work in lieu of 
and in substitution for all special rates and conditions 
in Clause 9(1) of the Building Trades (Construction) 
Award 1987 No. R 14 of 1978, excepting subclauses 
(0 Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks, and in substitution 
for all special rates and conditions in Engineering 
Trades (Government) Award 1967 and the Sheet Metal 
Workers (Government) Award 1973, with effect from 
the commencement of work on the site until the work 
is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Baulderstone Homibrook Engineering Pty Ltd 

and 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia, Western Australian Branch. 

No. C 91 of 1993. 
Building Trades (Construction) Award 1987 

R 14 of 1978 
Engine Drivers' (Building and Steel 

Construction) Award No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

15 March 1993. 
Order. 

WHEREAS a conference of the parties was held concerning 
the conditions of employment to apply to the Roe Highway 
Extensions; 

And whereas the parties have negotiated and reached 
agreement regarding those conditions and have recorded 
their agreement in writing; 

And whereas the Commission is of the opinion that an 
order should issue reflecting the terms of that agreement; 

And having heard Mr C. Mitsopoulos on behalf of the 
applicant and Mr P. Harris on behalf of the respondent and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That the Roe Highway Extension Project H18 Site 
Order hereby issue in the terms of the agreement 
between the parties attached hereto and marked 
Schedule A. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule A 
1.—Title. 

This agreement shall be known as the Roe Highway 
Extension Project HIS Site Order, and shall be supplemen- 
tary to the awards set out in Clause 4.—General Conditions 
of Employment of this Order. 

(Note: Wherever the word "agreement" appears, it shall 
be taken to mean and include "order".) 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Term and Operation 
4. General Conditions of Employment 
5. Hours and Overtime 
6. Superannuation 
7. Inclement Weather 
8. Site Allowance 
9. Grievance Procedures 

10. Procedures for Resolution of Safety Grievances 
11. Employee Representatives 
12. Demarcation of Work 
13. First Aid 
14. Site Entry Arrangements 
15. Safety Footwear 
16. Protective Clothing 
17. No Further Claims 
18. Termination/Redundancy 
19. Other Agreed Items 

Appendix A—Inclement Weather 

3.—Term and Operation. 
This agreement shall apply to Baulderstone Homibrook 

Engineering Pty Ltd and its employees who may from time 
to time be engaged on the Roe Highway Extension Project 
HI8, and whose employment is governed by relevant 
construction awards applicable to the project and to The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch. 

This agreement shall take effect from the commencement 
of construction of the project and shall remain in force until 
practical completion. 

4.—General Conditions of Employment. 
Except as provided in this agreement, the terms and 

conditions of employment of each employee shall be as 
prescribed in the award governing his or her employment, 
provided however that where the provisions of the award are 
inconsistent with the provisions of this agreement, the 
provisions of this agreement shall prevail. 
Awards governing employment: 

• Building Trades (Construction) Award 1987 No. 
R 14 of 1978 

• Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

5.—Hours and Overtime. 
(1) Ordinary hours of work on the project shall be 38 per 

week to be worked between 6:00am and 6:00pm. There may 
be a requirement to work daily overtime after the 8 hour day. 
Starting and finishing times will be as agreed between the 
employer and its employees. 

(2) Weekend Work 
Employees may also be required to work on weekends. 

Notification of weekend overtime shall be made to 
employees prior to the meal time on Thursday. 

(3) Shift Work 
If due to circumstances unforeseen at the making of this 

agreement, shift work is required to be implemented in an 
area, the shift work provisions of the respective employees' 
awards will be applied. The union shall be consulted prior 
to implementation of shift work. 

Shift work shall only proceed upon written agreement 
with the union. 

6.—Superannuation. 
The employer undertakes to contribute to either C + BUS, 

S.P.E.C. or any other fund which meets the approved 
standards. Contributions will be at the prevailing rate 
prescribed by those funds. 

7.—Inclement Weather. 
The parties to this agreement are aware of the inherent 

variety of construction techniques and processes being 
applied in the areas of the Roe Highway Extension Project 
H18. 

The inclement weather provisions that shall apply to all 
persons engaged on the Project are contained in Appendix 
A—Inclement Weather of this agreement. 

The parties agree that all necessary steps are to be taken 
to ensure that a full working understanding of the inclement 
weather procedure as contained in Appendix A—Inclement 
Weather of this agreement is achieved and maintained 
throughout the project. 

8.—Site Allowance. 
Notwithstanding the provisions of the awards nominated 

in Clause 4.—General Conditions of Employment of this 
agreement, employees who are employed on the Roe 
Highway Extension Project H18 pursuant to those awards 
shall be paid a site allowance of $ 1.50 per hour for each hour 
worked in lieu of all payments provided for in those awards 
under the heading of Special Rates and Provisions or such 
equivalent save those prescribed in subclauses dealing with 
the use of explosive powered tools, lifting of other than 
standard blocks and the allowances for acting on a first aid 
certificate (if and when applicable). 

9.—Grievance Procedures. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned, his/her union 
delegate and the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and the appropriate full-time 
union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclauses (1), (2) and (3) hereof 
are being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

This clause shall not apply to any dispute that is a bona 
fide safety issue, nor to any demarcation dispute which shall 
be resolved in accordance with the steps set out in those 
particular procedures. 

It is acknowledged that where there is a bona fide threat 
to an employee's health or safety, a right exists under the 
Occupational Health, Safety and Welfare Act for employees 
in the affected area(s) only to cease work in that area(s). 
Such an issue will be resolved in accordance with the Safety 
Disputes Settlement Procedure. However, any disputation 
by employees who are not working directly in the affected 
area(s) shall be resolved in accordance with this procedure. 

10.—Procedures for Resolution of Safety Grievances. 
Nothing in this procedure shall over-ride the provisions 

of the Occupational Health, Safety and Welfare Act 1984 
and its Regulations. 

The object of the procedure is to: 
(1) Secure the health, safety and welfare of employees 

at work. 
(2) Eliminate at their source, risks to health, safety 

and welfare of persons at work. 
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(3) Involve employees and the employers in issues 
affecting occupational health, safety and welfare. 

No person shall dismiss a safety complaint. Any 
complaint should be referred to the supervisor and employee 
safety representative(s) to be dealt with in accordance with 
the procedures below. 

(1) (a) Where any employee(s) becomes aware of an 
unsafe situation, the employee(s) shall either 
remove himself/herself from the area, or if 
possible make the situation safe and then immedi- 
ately notify his/her supervisor and the employee 
safety representative. 

(b) The supervisor shall take immediate action to 
have the unsafe situation rectified. 

(c) If the investigation results in improvements or 
clarification satisfactory to the employee(s), he/ 
she shall return to work. 

(2) Should the supervisor consider that no safety 
precautions are necessary, he/she will advise the employee 
safety representative accordingly, as soon as practicable. 

(3) Where there is disagreement, the supervisor will 
arrange for the immediate transfer of any employee(s) from 
the disputed area(s). 

(4) Should the supervisor be of the opinion that no action 
is necessary and the employee safety representative(s) 
disagrees with that opinion, the matter shall be referred to 
the Safety Committee for resolution. 

(5) Should attempts to resolve the issue not succeed, an 
appropriate inspector from DOHSW shall be requested to 
undertake an inspection of the matter in dispute for the 
purpose of resolving the issue. 

(6) If disagreement still exists, the chief inspector, 
construction, or his/her nominee from DOHSW may be 
called in to assist in the resolution of the dispute. 

Whilst the above procedure is being followed, there shall 
be no stoppage of work in respect of the matter being 
considered, except in the disputed area(s). 

It is accepted that safety considerations over-ride normal 
work practices and, depending on the degree of potential risk 
to either persons on a job or to the general public, can 
over-ride normal demarcation practices. 

The parties reserve the right to refer any matters in dispute 
to the appropriate authority for determination. 

11.—Employee Representatives. 
The parties to this agreement agree that where an 

employee is elected to perform the duties of a job steward, 
employee safety representative or first aid attendant, he/she 
shall not perform these duties solely in a full-time or 
non-working capacity. 

An employee elected as a job steward shall be recognised 
as the accredited representative of the union to which he/she 
belongs and he/she shall be allowed all reasonable time 
during working hours to submit to the employer matters 
affecting the employees he/she represents and further shall 
be allowed reasonable time during working hours to attend 
to job matters affecting his/her union. The parties acknowl- 
edge that the job steward role does not relieve the person 
of his/her obligations as an employee of the employer. 

12.—Demarcation of Work. 
Determination of demarcation disputes which may arise 

from time to time may be handled in accordance with the 
appropriate demarcation procedures of the Trades and Labor 
Council of Western Australia and the Australian Council of 
Trade Unions applying to the parties involved in the dispute 
at the time. 

Nothing in this clause shall be read by any party to mean 
that the employer has abrogated his/her rights in relation to 
the settlement of any demarcation dispute. 

In all demarcation disputes the union shall: 
(1) Maintain the genuine status quo that existed prior 

to the dispute. 

(2) Ensure that no stoppage of work or other forms of 
industrial action shall be taken until there has been 
proper negotiations between the union concerned. 

(3) Notify the union party to this agreement of any 
demarcation dispute. Where they are not able to 
be resolved directly by the union concerned, the 
Trades and Labor Council of Western Australia 
may participate in any discussions or meetings 
convened to try to reconcile the parties or protect 
members. 

All parties to this agreement reserve their right to submit 
matters in dispute to the Western Australian Industrial 
Relations Commission. 

13.—First Aid. 
Due to the nature of the project the following services will 

be provided on site at all times when work is being 
performed: 

(1) A suitably equipped first aid room on the work 
site. 

(2) Not less than one suitably qualified first aid 
certificated personnel. 

(3) A safety supervisor. 

14.—Site Entry Arrangements. 
To reinforce a safe site policy, access to the site will be 

restricted to authorised visitors and employees. The site 
ento' will be appropriately sign-posted to inform of this 
policy. 

(1) All visiting officials representing the union party to 
this agreement, before going on site, shall call at the site 
office and introduce themselves to a representative of the 
site management. 

(2) Visiting union officials shall observe the safety 
provisions for entry to the site. 

15.—Safety Footwear. 
The employer shall ensure that its employees are provided 

with one pair of protective boots upon commencement on 
site and will be replaced on a fair wear and tear basis. 

It is a condition of this agreement that protective boots 
be worn on site at all relevant times. 

16.—Protective Clothing. 
Any employee who has completed two weeks' employ- 

ment on site between 1 May and 31 October shall be 
supplied free of charge with one "bluey" jacket, or an 
alternative winter jacket where agreed between the em- 
ployer, the employee and the union. 

The employer shall make available to employees protec- 
tive clothing for hazardous work as required by the 
Occupational Health, Safety and Welfare Act 1984 and 
Regulations. 

17.—No Further Claims. 
In consideration of the terms of this agreement, the union 

and its members undertake that no further claims will be 
made upon the employer over and above the conditions set 
out in this agreement for the life of the construction phase 
of the project. 

Nothing in this clause prevents the union from pursuing 
claims pursuant to the State wage fixing principles or 
industry award issues. 

18.—Termination/Redundancy. 
The termination/redundancy provisions prescribed in 

Clause 14.—^Termination/Redundancy of the Metal Trades 
(General) Award 1966 (No. 13 of 1965), Part II— 
Construction, shall apply to employees who are employed 
by respondents pursuant to the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973 and the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978). 
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19.—Other Agreed Items. 
Specific attention is drawn to the following item which 

emphasises the basis of this agreement: 
There shall be no "cash in hand" or "all in one" 

payments to labour employed on the site and no 
"pyramid sub-contracting of work". 

Appendix A—Inclement Weather. 
The parties agree that all necessary steps shall be taken 

to ensure that a full working understanding of the inclement 
weather procedure as contained in this Appendix, is 
achieved and maintained throughout the project. 

Should a portion of the project be affected by inclement 
weather, all other employees not so affected shall continue 
working in accordance with the appropriate award provi- 
sions, even though some employees may be entitled to cease 
work due to inclement weather. 

Should a portion of the project be affected by inclement 
weather, employees can be transferred to another work 
location on the site in accordance with the provisions 
prescribed herein. 

(1) Definition—Inclement Weather 
"Inclement weather" shall mean the existence of 

excessive or persistent rain or abnormal climatic conditions 
(whether they be those of hail, snow, cold, high wind, severe 
dust storm, extreme or high temperature or the like or any 
combination thereof) by virtue of which it is either not 
reasonable or not safe for employees exposed thereto to 
continue working whilst the same prevail. 

(2) Conference Requirement and Procedure 
The employer, or his/her representative, shall, when 

requested by the employees or a representative of the 
employees, confer (within a reasonable period of time which 
should not exceed 30 minutes) for the purpose of determin- 
ing whether or not conditions are inclement. 

Weather shall not be regarded as inclement unless it is 
agreed at such conference. 

Provided that if the employer or his/her representative 
refuses to confer within such reasonable period, employees 
shall be entitled to cease work for the rest of the day and 
be paid for inclement weather. 

(3) Restrictions of Payments 
An employee shall not be entitled to payment for 

inclement weather as provided for in this Appendix unless 
he/she remains on the job until the provisions set out in this 
Appendix have been observed. 

(4) Entitlement to Payment 
An employee shall be entitled to payment by the employer 

for ordinary time lost through inclement weather for up to 
32 hours in every period of four weeks. 

For the purposes of this subclause the following condi- 
tions shall apply: 

(a) The first period shall be deemed to commence on 
10 February 1992 and subsequent periods shall 
commence at four weekly periods thereafter. 

(b) An employee shall be credited with 32 hours at the 
commencement of each four weekly period. 

(c) The number of hours at the credit of any employee 
at any time shall not exceed 32 hours. 

(d) If an employee commences employment during a 
four weekly period he/she shall be credited 32 
hours where he/she commences on any working 
day within the first week; 24 hours where he/she 
commences on any working day within the second 
week; 16 hours where he/she commences on any 
working day within the third week; and 8 hours 
where he/she commences on any working day 
within the fourth week. 

(e) No employee shall be entitled to receive more than 
32 hours' inclement weather payment in any 
period of four weeks. 

(f) The number of hours credited to any employee 
under this clause shall be reduced by the number 

of hours for which payment is made in respect of 
lost time through inclement weather. 

(g) Payment under this clause shall be weekly. 
(5) Transfers 
Employees may be transferred from one location on a site 

where it is unreasonable to work due to inclement weather, 
to work at another location on the same site which is not 
affected by inclement weather subject to the following: 

(a) No employee shall be transferred to an area not 
affected by inclement weather unless there is work 
available in his/her trade. 

(b) Employees may be transferred from one location 
on the site to work in areas which are not affected 
by conditions of inclement weather even though 
there may not be work for all employees in such 
area. 

(c) Employees may be transferred from one site to 
another site and the employer provides, where 
necessary, transport. 

(6) Completion of Concrete Pours and Emergency Work 
(a) Except as provided in this subclause an employee 

shall not work or be required to work in excessive 
or persistent rain. 

(b) Employees shall not be required to start a concrete 
pour in inclement weather or when inclement 
weather is imminent. 

(c) Where a concrete pour has been commenced prior 
to the commencement of a period of inclement 
weather employees may be required to complete 
such concrete pour to a practical stage and for such 
work shall be paid at the rate of double time 
calculated to the next hour, and in the case of wet 
weather shall be provided with adequate wet 
weather gear. 

If an employee's clothes become wet as a result 
of working in the rain during a concrete pour 
he/she shall be allowed to go home without loss 
of pay. 

(d) The provisions of paragraph (c) above shall also 
apply in the case of emergency work where the 
employees concerned and their delegate agree that 
the work is of an emergency nature and can start 
and/or proceed. 

(7) Cessation and Resumption of Work 
(a) At the time employees cease work due to 

inclement weather the employer or his/her repre- 
sentative on site and the employee's representa- 
tive shall agree and note the time of cessation of 
work. 

(b) After the period of inclement weather has clearly 
ended the employees shall resume work and the 
time shall be similarly agreed and noted. 

(c) Safety: Where an employee is prevented from 
working at his/her particular function as a result 
of unsafe conditions caused by inclement weather, 
he/she may be transferred to other work in his/her 
trade on site until the unsafe conditions are 
rectified, the employee shall remain on site. 
He/she shall be paid for such time without 
reduction of his/her inclement weather entitle- 
ment. 

(8) Additional Wet Weather Procedure 
(a) Remaining on site: Where, because of wet 

weather, the employees are prevented from work- 
ing: 

• for more than an accumulated total of four 
hours of ordinary time in any one day; or 

• after the meal break, as provided in award 
clauses, for more than an accumulated total 
of 50 per cent of the normal afternoon work 
time; or 

• during the final two hours of the normal work 
day for more than an accumulated total of 
one hour, the employer shall not be entitled 



to require the employees to remain on site 
beyond the expiration of any of the above 
circumstances. 

Provided that where, by agreement between the 
employer and/or his/her representative and the 
employees' representative the employees remain 
on site beyond the periods specified above, any 
such additional time shall be paid for but shall not 
be debited against the employee's hours. 

Provided further that wet time occurring during 
overtime shall not be taken into account for the 
purposes of this subclause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transfield Electrical 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Workers Union (Western Australian Branch). 
No. C 101 of 1993. 

COMMISSIONER R.N. GEORGE. 
10 March 1993. 

Order. 
WHEREAS on 4 March 1993 the Applicant employer filed 
in the Commission an application for a conference pursuant 
to Section 44 of the Industrial Relations Act 1979, on the 
following grounds set out in he Notice of Application. 

" The Applicant seeks the Commissions assistance 
in resolving a dispute concerning the working of 
overtime by members of the Respondent Union on the 
HIsmelt Construction site, Kwinana." 

; and 
Whereas at a conference held on 5 March 1993 the 

Commission was informed of the requirement to work 
unscheduled/incidental overtime to expedite preparation of 
areas for pre-commissioning and commissioning; and 

Whereas the Commission was further informed that the 
parties recognise the need for an improved working 
relationship on the HIsmelt Project; and 

Whereas Transfield Electrical acknowledges the Austra- 
lian Electrical, Electronics, Foundry and Engineering 
Workers Union (Western Australian Branch) policy on 
overtime and states it is not their intention to incorporate 
overtime as a means to complete the project works; and 

Whereas it is understood that where unscheduled/ 
incidental overtime is worked it shall be worked taking into 
account the employees/employers practical requirements 
and be shared as equitably as practical between employees; 
and 

Whereas it is further understood that when such overtime 
is worked Transfield Electrical shall advise the Australian 
Electrical, Electronics, Foundry and Engineering Workers 
Union (Western Australian Branch) job delegate with the 
relevant details; and 

Whereas agreement has now been reached between the 
parties on the working of overtime and the working of 10 
hours shifts on the HIsmelt Construction site. 

Now therefore the Commission having regard for the 
public interest and the interests of the parties directly 
involved and in accordance with the provisions of subsec- 
tion 44(8) of the Industrial Relations Act 1979, and by 
consent hereby orders that— 

1. Overtime will be worked on the HIsmelt Con- 
struction site on an unscheduled/incidental basis. 

2. Notwithstanding the provisions of the Electrical 
Contracting Industry Award No. R 22 of 1978, 
overtime is to be paid at penalty rates applicable 
under that Award and time equivalent to the 

overtime actually worked shall be accumulated 
and taken as time off without pay. Such time off 
is to be taken as either half day or full day 
absences at a mutually agreed time, but not later 
than the last working day of the week following 
the working of the overtime. 

3. Employees may be required to work four 10 hour 
shifts between the hours of 0600 and 1800 with 
the fifth day being an unpaid day off in accordance 
with the Electrical Contracting Industry Award 
No. R 22 of 1978. 

4. Liberty is reserved to the parties on the giving of 
24 hours notice or such other notice as is approved 
by the Commission to make application to vary or 
cancel the terms of this order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Amott Mills & Ware Pty Ltd. 
No. C 615 of 1991. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia; Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); Building 

Trades Association of Unions of Western Australia 
(Association of Workers) 

and 
Building Management Authority. 

No. C 95 of 1993. 
Building Trades (Construction) Award 1987 

No. R 14 of 1978 
Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 

and 3 of 1962 
Sheet Metal Workers (Government) Award 1973. 

COMMISSIONER A.R. BEECH. 
30 March 1993. 

Order. 
WHEREAS the Metals and Engineering Workers' Union— 
Western Australia sought an application to discuss its claim 
for a site allowance to apply to the construction of the 
Murdoch TAPE Stage 2A construction project; 



And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Building Trades Association of Unions of 
Western Australia (Association of Workers) sought leave to 
be joined as parties to the application and were so joined; 

And whereas the parties have reached agreement in 
relation to the application; 

And whereas the Commission has been informed that the 
project will commence on the 23rd February 1993 and is due 
for completion on the 1st February 1994; that the project 
consists of various undertakings to a value of $3.3m; that 
the site is in open bushland which exposes the site to the 
elements; 

And whereas the Commission is of the opinion that an 
order should issue to reflect the agreement of the parties; 

And having heard Mr G. Sturman, Mr J. Fox and Mr G. 
Pallott on behalf of the applicants and Mr D. Lee on behalf 
of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Murdoch TAFE Stage 2A construction project, a site 
allowance of $1.00 per hour to compensate for all 
special factors and disabilities in connection with the 
said work in lieu of and in substitution for all special 
rates and conditions in Clause 9(1) of the Building 
Trades (Construction) Award 1987 No. R 14 of 1978, 
excepting subclauses (f) Explosive Powered Tools, (o) 
Cleaning Down Brickwork and (w) Heavy Blocks, and 
in substitution for all special rates and conditions in 
Engineering Trades (Government) Award 1967 and the 
Sheet Metal Workers (Government) Award 1973, with 
effect from the commencement of work on the site until 
the work is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

PMI Security. 
No. C 7 of 1993. 

COMMISSIONER C.B. PARKS. 
31 March 1993. 

Order. 
WHEREAS on 7 January 1993 the applicant Union filed in 
the Commission a Notice of Application, pursuant to s.44 
of the Industrial Relations Act 1979; and 

Whereas the conference scheduled for 27 January 1993 
was adjourned at the request of the applicant Union, as the 
respondent had agreed to reinstate Ms Reymark; 

And whereas on 30 March 1993 the applicant Union 
lodged in the Commission a letter advising that the matter 
has been settled and requesting that the file be closed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry & Linen Service. 

No. C 740 of 1992. 

COMMISSIONER C.B. PARKS. 
18 March 1993. 

Order. 
WHEREAS on 16 December 1992 the applicant Union filed 
a Notice of Application in the Commission which sought a 
conference pursuant to s.44 of the Industrial Relations Act 
1979; and 

Whereas a conference was held on 8 February 1993 and 
the matter remained unresolved; and 

Whereas the conference was reconvened on 12 February 
1993 and was adjourned to await the advice of the applicant 
Union; 

And whereas on 18 March 1993 the applicant Union 
lodged a letter in the Commission which advised that the 
matter has been settled and that the Union wishes to 
discontinue the application; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Miscellaneous Workers' Union of Australia, 
Western Australia Branch 

and 
State Energy Commission of Western Australia. 

No. C 442 of 1991. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Dysons Paper Bags Pty Ltd. 
No. C 542 of 1991. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Limited 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. C 912 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Jim Berry Terrace Pharmacy. 
No. C 333 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Stamco Pty Limited t/a Stammers Supermarkets. 
No. C 474 of 1991. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Bam (WA) Pty Ltd 
No. CR 63 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
16 March 1993. 

Order. 
The Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' 

Union, Industrial Union of Workers, 
West Australian Branch 

and 
Western Australian Meat Commission 

No. CR 597 of 1992. 

COMMISSIONER J.F. GREGOR. 
17 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 23rd of October 1992 the 
Commission, constituted by Senior Commissioner G.G. 
Halliwell, conducted a conference pursuant to Section 44 of 
the Industrial Relations Act 1979 (the Act) on issues that had 
been raised in an application by the Australasian Meat 
Industry Employees' Union, Industrial Union of Workers, 
West Australian Branch (AMIEU) concerning payments 
that it said should be made to its members employed by the 
Western Australian Meat Commission (WAMC) on its 
mutton slaughtering chain at Robb Jetty. TTie disagreement, 
which the Commission identified in the Schedule to a 
Memorandum of Matters for Hearing and Determination, 
was not settled between the parties at the conference and the 
learned Commissioner, pursuant to the powers vested in him 
in Section 44 of the Act, referred the matter for hearing and 
determination. 

The problem can best be described in the following way. 
Prior to the 22nd of January 1991 the WAMC operated its 
mutton slaughtering floor on the basis of a team of 34 men. 
There were an additional three men, that is a stunner, a 
checker and a gutty, who were carried by WAMC and who 
did not share in the tally payment system. It is worth while 
to note that the position of gutty had been subject to 
proceedings in matters before the Commission on two 
previous occasions and is subject to Order CR 307 of 1980 
as it is amended by Order C 315 of 1991. On the 22nd of 
January 1991 this situation changed. The WAMC increased 
the team to 37 men which meant that all members of the 
team would share in the tally payments and no one, with the 
exception of the position of gutty which is still subject to 
Order C 315 of 1991, would be carried for the purpose of 
tally. This caused difficulties between the parties so the 
AMIEU sought the conference to which I have referred to 
previously. At the conference it asked that the system which 
operated prior to the 22nd of January 1991 be restored and 
that the stunner and checker be carried by WAMC for the 
purposes of tally. It is this last request to which WAMC 
objects and that is the centrepiece of the argument now 
before the Commission. 

During the hearing the Commission was told by Mr 
Maguire, who appeared for the AMIEU, that the issue 
underlies continued industrial disruption at Robb Jetty. It 
was the AMIEU's view that if one looks at the disputed 
positions one by one, as far as the stunner was concerned, 
it only counted for the purpose of tally on the 34 man team. 
On any smaller team he was a labourer. In 1986 an European 
Economic Community requirement had forced a change to 
the method of cutting briskets and this left a shortage of one 
man on the team to accommodate the method. It was then 
that an agreement was made with WAMC that a stunner 
would be a labourer, not participating in the tally. There 
were some other adjustments made which are not germane 
to what occurred after the 22nd of January 1991 but the 
substance of that change was the stunner was included in the 
tally; this meant that the chain had to process one hundred 
head extra without payment as far as a tally was concerned. 
Because the sticker was also included in the tally this added 
another one hundred sheep so that totalled two hundred extra 
sheep without any extra tally payment. Thirdly the holder 
was made redundant so that one hundred fewer sheep were 
processed. Therefore the end result of these adjustments was 
one hundred extra sheep being processed without any 
payment at all for that one hundred. 

Mr Maguire went on to outline the situation with the 
checker, he claimed that because of the necessity to comply 
with head skinning requirements of the European Economic 
Community Regulations the WAMC agreed that the extra 
cheeker would be carried for the purpose of tally. This 
changed in January 1991 and the cheeker was put in the 
tally. This when combined with the inclusion of the stunner, 
increased the total to two hundred head being processed 
without tally payment. The other position affected was the 
gutty who was previously carried for the purposes of tally. 
Mr Maguire referred to the history of matter No. 307 of 1980 
and its amendment in July 1991 by C 315 of 1991, the end 
result of which was that WAMC would contribute half for 
the amount of tally for the gutty, the rest being carried. The 
nub of the argument, so says Mr Maguire, was that workers 
were losing 'anything from $87.50 per week' and that 
amount could vary with varying sized teams. The changes 
were imposed on the workers without consultation and were 
the cause of a lot of problems, not the least being the workers 
do not want to feel motivated to process 3,700 sheep each 
week, particularly when they felt they were not being paid 
for 250 to 300 of them. This issue then has knock-on affects 
to other issues like the speed of the chain and how many 
sheep should be processed so there are other ramifications. 

For the purpose of these Reasons I do not need to 
summarise the AMIEU's arguement in further detail. The 
argument on behalf of the WAMC was led by Ms Field. Ms 
Field, with assistance from the Advocate from the WAMC, 
Mr Payne, reviewed the history of the manning of the chain. 
I do not need to review these submissions because they are 
much along the same lines as the history outlined by Mr 
Maguire. Detailed submissions were also made on the affect 
of the change. Again, I do not need to refer to those in these 
Reasons. I say that because the centrepiece of the argument 
by Mr Maguire was that this change had been imposed on 
workers without consultation. As a corollary to that, he said 
the change was the cause of a number of problems but 
fundamentally, it was a change imposed without consulta- 
tion. This is hotly denied by the WAMC. 

WAMC, through Ms Field, argues that there is an 
agreement extant between the parties which deals in detail 
with the matters which are subject to arbitration (see Exhibit 
FP11 and particularly AMIEU Exhibit M8). It is argued that 
the combination of this information establishes that the 
AMIEU and the WAMC reached an agreement on matters 
between them and there was nothing in those documents 
which indicates that the issue currently before the Commis- 
sion could be pursued. It was not an outstanding matter, it 
was a matter that was resolved. The agreement which dealt 
with team sizes clearly documented the accord that had been 
reached by the parties by the process of negotiation in 
respect of the three carried positions. There was an 
outstanding matter concerning the carrying of half a man; 
that issue could not be resolved and as a consequence 
WAMC filed Application No. C 315 of 1991. The matter 
was dealt with, and according to Ms Field, an arbitration 
later led to amendment of the original Order of CR 307 of 
1980. 

In the AMIEU's current application, according to Ms 
Field, it originally sought that the mutton chain be reduced 
to a 34 man team with a maximum target of 3,400 sheep, 
each worker processing a maximum of 8.2 sheep per minute 
over an eight hour period. That claim was amended with the 
AMIEU claiming that WAMC should carry the positions of 
stunner and cheeker. The WAMC's fundamental position is 
that the claim which is now before the Commission revisits 
application No. C315 of 1991 when the matter was then 
finally and fully dealt with. It is also contrary to the outcome 
of negotiations between the parties and agreements then 
reached. The claim itself calls into question the integrity of 
the agreement that was made. The WAMC had negotiated 
in good faith and a number of changes to conditions of 
employment occurred at Robb Jetty. The negotiation was 
predicated on the basis that the matters were fully dealt with, 
but any issues that were not were documented as needing 
further negotiation and arbitration. The manning of the 
mutton chain was not one of those. In view of that it is not 
open to the AMIEU to say now that it is not happy with the 
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outcome of its negotiated agreement and have, what is in 
effect, a second go at its claim. The repercussions of 
allowing this would be obvious. It would mean that neither 
WAMC nor the AMIEU, for that matter, could be certain 
of the deal when a negotiated settlement was reached and 
could have no confidence in its viability. 

The affect of the AMIEU application was that it was 
asking WAMC to carry two extra men for no good reason. 
It could not substantiate its claim before the Commission 
when it tried previously. All WAMC wanted was a balanced 
team; a 34 man team was not balanced and over the years 
resulted in a carrying of additional positions by manage- 
ment. The 34 man team with three carried positions has 
effectively become a 37 man team and it is balanced at that 
number. Therefore continuation of the practice of carrying 
the men would result in unnecessary cost. Since the 37 man 
team is balanced all members work as part of the team. They 
should be part of the tally. The consequence of the AMIEU's 
claim is that if the two positions are carried, then in addition 
to the gutty, the wages of two extra slaughterman are paid 
by WAMC and 200 less sheep are produced. It is clearly 
contrary to the direction that WAMC wishes to head in 
increasing its economic viability and gives force to the 
argument of the employer that an agreement was reached on 
this issue in the so-called 'wish list conferences' because a 
resolution of this matter was of first priority to the employer. 

The Commission heard evidence from Mr G. Mirco and 
Mr D. Peribonio. Evidence was also taken from Mr Grierson 
who is the Acting Chief Executive Officer of the WAMC. 
Evidence was also taken from Mr M.F. Fitzgerald who, at 
the relevant time, had been an industrial officer of the 
AMIEU. 

1 see no need to summarise that evidence in view of a 
conclusion I published during the hearing and which I now 
confirm. 

At the conclusion of proceedings held in Perth on 25th 
of January 1993 I stated to Mr Maguire that, as I saw the 
matter, WAMC mounted an argument in two parts. The first 
part is that the respondent avers that an agreement on the 
matters subject of arbitration was made in the 'wish list' 
conferences. The two witnesses for the AMIEU, Messrs 
Mirco and Peribonio, were unable to, as a matter of direct 
evidence, say what agreement had been made. Whereas for 
WAMC Mr Grierson was present at the negotiations and was 
able to say what agreement had been made. Mr Grierson had 
been subject to a significant cross examination by Mr 
Maguire to test his credit. On two occasions Mr Maguire 
sought to test his credit but Mr Grierson's answers were 
credible in the view of the Commission. The important thing 
is that this evidence had been corroborated by the evidence 
of Mr Fitzgerald who had attended those negotiations and 
had taken part in them on the instructions of the then 
Secretary to the AMIEU. He was present when the then 
Secretary of the Union had made the agreements which are 
detailed in the documentation that has been submitted to the 
Commission. Therefore for the AMIEU to overturn the 
evidence of Grierson that an agreement had been made, it 
would be necessary to establish that Fitzgerald, who was 
able to corroborate Grierson's evidence first hand, was not 
a credible witness. Mr Maguire attempted to do so by an 
extremely thorough and rigorous cross examination. I noted 
in my statement on the 25th of January 1993 that although 
Mr Maguire had used a number of techniques which would 
have tested the credit of Fitzgerald that, in my view, his 
credit stands. Therefore the Commission is drawn to the 
conclusion that the evidence of Mr Grierson is corroborated 
and makes a finding of fact that the Union for which Mr 
Maguire appeared did make an agreement of the nature 
alleged by the WAMC in this case. 

The Commission went on to observe that such a finding 
should be the end of the matter. However what it did was 
adjourn the proceedings to consider whether, notwithstand- 
ing that it was of the view that the AMIEU had made an 
agreement of the sort claimed by the WAMC, that is, an 
agreement which disposes of this claim, did the Commission 
nevertheless have a obligation to make further enquiries into 

the matter? The Commission indicated that it would give the 
matter thought and would advise the parties in due course. 

The Commission has further contemplated the issues 
raised and in doing so has given consideration to those parts 
of the Act which specify die extent of its powers. Clearly, 
pursuant to Section 44(9) of the Act, the Commission has 
power to hear and determine any question, dispute or 
disagreement in relation to an industrial matter which has 
not been settled by agreement between the parties and it can 
make an Order binding on those parties in relation to whom 
the matter has not been settled. So by that section, the 
Commission has the power to deal with matters which have 
not been settled by an agreement. In Section 6—Objects of 
the Act, the Commission is required to encourage and 
provide means for conciliation with a view to amicable 
agreement and by that means to settle and prevent industrial 
disputes. It is, if unsuccessful in respect of that, to settle 
industrial disputes not resolved by amicable agreement with 
the maximum of expedition and die minimum of legal form 
and technicality. It is also one of Objects of the Act to 
provide for observance and enforcement of agreements 
which have been so made. 

Overlying these duties is a fundamental code which is 
imposed upon the Commission in the exercise of its 
jurisdiction by Section 26 of the Act to act according to 
equity, good conscience and the substantial merits of the 
case. In doing so, it has to have regard of the interests of the 
persons concerned, whether directly affected or not and 
where appropriate in the interests of the community as a 
whole. I take from these powers and commands and imposed 
models of behaviour that the Commission has a primary 
duty to encourage parties to reach agreements. If the 
Commission is unsuccessful in that course, it can settle the 
matter disagreed by arbitration. Underpinning those duties 
is the object of the Act that agreements should be observed. 
That this be so is clearly in the interests of those parties 
directly affected and in fact of the general public. But 
particularly a party directly affected, in this case the 
WAMC, ought to be entitled to the fruits of an agreement 
made in negotiation when the product of that negotiation 
was a compromise. The WAMC compromised in its 
agreement by the granting of certain things to the AMIEU 
in return for its agreement, in particular on the question of 
the composition of the team on the mutton floor. It is clear 
from the evidence, which I accept, that agreement on 
manning was made by the AMIEU. It was made by the body 
which is authorised at law to act on behalf of the 
membership, in this case its membership at Robb Jetty. The 
fact that some individual members of the Union may have 
disliked the settlement is not relevant to the determination 
of this matter. The time for that disagreement to be brought 
forth was at the time the agreement was made. It is not 
appropriate, nor is it proper, nor should it be condoned that 
persons who are bound by agreements made on their behalf 
ought feel free that, because they did not like the agreement 
in die first place or have come to not like it since it was made 
should be able to seek, through this Commission or in fact 
in any other way, to change the agreement. It is fundamental 
that the parties accept the discipline of the outcome of the 
negotiations for the life of the agreement. 

In my understanding of my duties under the Act and 
applying those duties to what has occurred in this dispute, 
the WAMC is entitled to the fruits of the agreement made 
by it with the representatives of the AMIEU. The disagree- 
ment which is before the Commission has already been 
settled and in view of that there is nothing left for the 
Commission to arbitrate. It is on these preceding grounds 
that I intend to dismiss this application. 

Appearances: Mr G. Maguire appeared on behalf of the 
Applicant. 

Ms L. Field, and with her Mr A. Payne, appeared on 
behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' 

Union, Industrial Union of Workers 
West Australian Branch 

Western Australian Meat Commission 
No. CR 597 of 1992. 

COMMISSIONER J.F. GREGOR. 
17 March 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Ms L Field, and with her Mr A. Payne on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under Section 44(9) the Industrial Relations 
Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees* Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. CR 525 of 1992. 

COMMISSIONER C.B. PARKS. 
31 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matter before the Commis- 
sion is one referred for hearing and determination from a 
conference held pursuant to s.44 of the Industrial Relations 
Act 1979. At the conclusion of the aforementioned 
conference. Senior Commissioner Halliwell issued a memo- 
randum wherein the matter for hearing and determination is 
described in the following terms— 

"The Union claims that Mr Tom Sheehy is a long 
time employee and is quite capable, physically and 
mentally, of continuing as a member of the slaughter 
team. 

The respondent objects to this claim on the basis that 
medical advice/opinion indicates that Mr Sheehy is at 
risk of injury, at this stage, if he were to continue his 
employment as a member of the slaughter team." 

Thomas Aquinas Sheehy commenced employment with 
The Western Australian Meat Commission (hereinafter 
referred to as the WAMC) on 9 December 1970 and has 
therefore been employed by the respondent for approxi- 
mately 22 years. Mr Sheehy is employed under the terms of 
the Meat Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977 and performs functions 
on the chain slaughtering system to which the generic 
classification Slaughterman applies. He usually performs 
the function of Flanker but, in accordance with an 
interlocutory order of the Senior Commissioner, he is 
presently allocated to the Sticking Pen where he performs 
the function of either the Stunner or the Shackler. 

The classification of Slaughterman describes employees 
who perform the "skilled" tasks involved in the killing and 
dressing of sheep, or lambs and goats on the chain system. 
Such employees are remunerated according to a tally 
system. Their level of earnings and their hours of work 
depend mainly on the number of animals slaughtered each 
day and the speed at which the killing and dressing is 
performed. 

An employee occupying the position of Flanker in the 
slaughtering team uses a clenched fist in a downward 
punching action, driving between the carcass and the skin 
in a way so as to part the skin from a section of the carcass. 
Whilst performing this function on 28 August 1991, Mr 
Sheehy injured his right wrist and was rendered incapable 
of continuing his duties that day. He immediately attended 
a medical practitioner, Dr Dewar, and was thereafter absent 
from work until 12 September 1991. Having been declared 
fit to resume his duties by Dr Dewar, Mr Sheehy returned 
and worked at the position of Flanker for the majority of 
time until July 1992. 

From late April to mid June 1992 the work of Mr Sheehy 
was mainly Stunning and Shackling. In July 1992 the 
WAMC decided it would no longer allow Mr Sheehy to 
work as a Slaughterman and proposed that he be employed 
in a different capacity. Mr Sheehy objected to this course 
of action. That in turn lead to an industrial dispute which 
caused the conference, pursuant to s.44 of the Act, to be held 
by the Senior Commissioner on 7 September and later 
reconvened on 29 September 1992. 
Following the conference on 7 September 1992 the Senior 
Commissioner ordered— 

"(1) That Mr Tom Sheehy shall be employed in the 
Sticking Pen at the Western Australian Meat 
Commission; and 

(2) That should any problems arise as to his wrist as 
a consequence of his work in the Sticking Pen, Mr 
Sheehy is to advise the Union and the Western 
Australian Meat Commission immediately and 
will then cease to work in that position; and 

(3) That Mr Sheehy's employment in the Sticking Pen 
shall be for a trial period of 2 weeks and will then 
be reviewed by the parties with recourse to the 
Commission if required." 

(72 WAIG 2265) 
Upon the completion of the trial period in the Sticking 

Pen, and at the request of the WAMC, the Senior 
Commissioner reconvened the conference on 29 September 
1992. The issues were not settled at this conference and that 
led the Senior Commissioner to issue his Memorandum of 
Matters for Hearing and Determination (supra) and to issue 
the following interlocutory order— 

" Whereas pursuant to Section 44 of the Act, the 
Commission held a further conference on the 29th day 
of September, 1992 to review the employment of Mr 
Tom Sheehy in the Sticking Pen at the respondent's 
Robbs Jetty premises; and 

Whereas according to the applicant, Mr Sheehy's 
performance and health have been entirely satisfactory 
during the two week trial; and 

Whereas the applicant and Mr Sheehy submit that 
Mr Sheehy should remain in the Sticking Pen; and 

Whereas the respondent wishes to remove Mr 
Sheehy from his position in the Sticking Pen because 
of its concerns as to Workers' Compensation liability 
if he remains in that position; and 

Whereas the Commission, having heard the parties 
in conference, issued four recommendations which 
were as follows: 

1. That Mr Sheehy ought to remain in the 
Sticking Pen until the second mutton chain 
ceases operation. The Commission is not 
prepared to recommend or issue any Order 
concerning Mr Sheehy's former position on 
the mutton chain. The offer to Mr Sheehy or 
otherwise of such a position or alternative 
position is entirely a matter for the WAMC; 
and 

2. That at the cessation of operation of the 
second chain, Mr Sheehy will cease employ- 
ment in the Sticking Pen position and will 
then be offered retraining for a position as a 
quality assurance employee; and 



3. That the Commission is amenable to issuing 
an Order that will protect Mr Sheehy's 
superannuation and redundancy entitlements; 
and 

4. That the Order in matter No. C 525 of 1992 
issued on the 11th day of September, 1992 
shall be cancelled at the end of the operation 
of the second chain upon advice from the 
parties as to the date upon which that occurs. 

Whereas, the Commission was subsequently advised 
by the respondent that the above Recommendation No. 
1 is unacceptable; 

The Commission hereby orders: 
1. That Mr Sheehy's employment in the Stick- 

ing Pen shall be continued until no later than 
the cessation of the operation of the second 
mutton chain, that is operated by a 37 man 
team, at the respondent's Robb Jetty prem- 
ises and upon that chain then ceasing 
operation Mr Sheehy's employment in the 
Sticking Pen shall cease and the other 
recommendations accepted by the parties 
shall take effect. 

2. That this Order shall remain in force until the 
matter referred for hearing and determination 
has been finalised by the Commission." 

(72 WAIG 2265) 
Both parties agree that a high incidence of work related 

injuries occur to employees working in abattoirs. Slaughter- 
men, because of the nature of their work and the speed at 
which they work, are susceptible to knife related injuries and 
other injuries arising from the sustained performance of 
repetitive manual actions over a long period. Injuries of this 
latter type often recur. The parties have a common view that 
injuries are likely to be reduced and a better system of 
rehabilitation achieved if Slaughtermen rotate through 
various positions in the team. 

Slaughtermen, at whatever position in the team they may 
work, repeatedly use their shoulders, arms and hands to 
varying degrees. It is clear from the evidence before the 
Commission that the functions performed in the Sticking 
Pen are considered to be the least arduous within the range 
of functions and tasks performed by Slaughtermen. Those 
of a Flanker, most arduous. 

In order to be classified as a Slaughterman and become 
part of the slaughtering team on the chain system, an 
employee is presently required to be competent at perform- 
ing three of the positions within the team. Notwithstanding 
these competencies are attained, thereafter Slaughtermen 
have predominantly worked at a single position. In the case 
of Mr Sheehy he usually worked at the Flanking position. 

Management of the WAMC says that early in 1992 it set 
out to introduce what has been described as a risk 
management policy. In principle, the aim was to apply 
greater cautionary measures so as to reduce the risk of injury 
to employees, or the recurrence thereof, and provide a better 
system for the rehabilitation of employees. It is viewed by 
the WAMC as an element in the exercise of its duty of care 
towards its employees and also a means of reducing any 
exposure it may otherwise have to an award of damages 
against it at common law. Dialogue directed at establishing 
the operation of such a policy was held with delegates and 
a union representative on several occasions, the first in late 
February 1992. 

An employee of the WAMC, Mr J. De Aguiar received 
an elbow injury in the Sticking Pen which has recurred over 
the several years that he continued to work in the Sticking 
Pen. That injury now prevents him from working as a 
Slaughterman and he has commenced an action against the 
WAMC seeking damages at common law. 

It is the view of the WAMC that it would be imprudent 
of it to allow Mr Sheehy to continue working in the 
slaughtering team because he has suffered an injury which, 
because of medical opinion, the WAMC believes may recur. 
The injury which Mr Sheehy has sustained is of the nature 
that is likely to be aggravated by performing any of the tasks 

required at the various positions within the slaughtering 
team, it is said. Although it is accepted that work at the 
positions in the Sticking Pen is less arduous than at other 
positions, the WAMC says that the work involved is such 
that, like Mr J. De Aguiar, Mr Sheehy is at risk of his wrist 
injury recurring if he were to remain permanently in the 
Sticking Pen. Additionally, that would restrict a proposed 
system of rotating other Slaughtermen through one of the 
two positions that would otherwise be available in that Pen. 
It is submitted by the WAMC that its concern in relation to 
Mr Sheehy arises because of adverse medical opinions. 
Firstly, that expressed by an orthopaedic surgeon Dr F.G. 
Bell on7November 1991 and secondly, another by Dr P.M. 
Martin on 3 November 1992 which confirms the earlier 
conclusions of WAMC management. 

The opinion of Dr Bell, reviews the previous history of 
Mr Sheehy and for that reason is reproduced in full 
hereunder— 

"Re: Claim No. 92/5486/R02 
Claimant—Thomas Aquinas SHEEHY 
Employer—WA Meat Commission 
Accident—28.8.91 

I reviewed this man as arranged on the 6th 
November. He told me he had worked as a slaughter- 
man at Robbs Jetty for twenty two years. I note that I 
saw him previously for injuries from a motor vehicle 
accident sustained in February 1989. He was off work 
for a matter of four months and said the claim had been 
settled and that he had occasional right shoulder pain 
on and off since. 

He told me of his injury of 16th February 1988 when 
he was struck on the back of the wrist by a shatpening 
stone, a block of stone perhaps nine inches wide and 
one inch thick, falling a distance of ten feet. He said 
that he was off work for a period of eight weeks and 
then worked continuously until the motor vehicle 
accident of 16th February 1989 when he was off work 
four months, then he worked apparently for eighteen 
months but at the beginning of 1991 he was required 
to take all his accrued leave including long service 
leave which meant he was on and off work with very 
little work over a period of some six to nine months. 
He returned to work about July 1991 and about one 
month later when punching down the flank of a ram 
carcass in the approved manner of moving the skin, the 
skin was fairly adherent at the bottom of the blow and 
he had pain about his right wrist. He was given tablets, 
no other treatment, was off work for two weeks during 
which time he went to Kalgoorlie for a week when he 
said he was undertaking punting and two-up and spent 
the second week swimming and other activities at 
home. He said he has since then returned to work in a 
new job on the sticking pen, which I understand means 
putting a shackle on the legs of sheep killed, not a very 
arduous task, and found he could function well. I did 
note that he was seen and apparently substantially 
investigated by Mr P.F. Hales following his injury of 
February 1988 but do not have the results of his 
findings to hand. 

When I reviewed this man on the 6th November 
there was no swelling about his right wrist. He 
presented some tenderness about the dorsum of his 
wrist fairly well localised over the carpal lunate. He had 
I considered an absolutely normal range of dorsi and 
palmer flexion. There was a slight pain on forced unlar 
deviation, none of the radial deviation, and I could 
detect no instability. I did request him to have some 
x-rays which show some osteoarthritic change of the 
distal scaphoid about the scapho-trapezial joint, which 
would seem somewhat removed from the point of his 
local tenderness and not uncommonly found in a man 
of 50 and usually asymptomatic. 

Opinion: 
Men who use a clenched fist powerfully to separate 

the skins from the carcass of animals, known as 
punching off the hide, commonly develop problems 
with the wrist over a number of years. It seems to me 
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likely that if he returned to work as a slaughterman he 
will have recurrences. However. I would have no doubt 
that he can work in a lesser capacity as he currently 
describes but I would have reservations about the 
wisdom of returning him to the chains. My belief is that 
he has had a recurrence of the injury in 1988 for which 
Mr Hales saw him." 

(exhibit O) 
The WAMC concedes that notwithstanding Dr Bell 

recommended against Mr Sheehy returning to the position 
of Flanker, that did subsequently occur for a period. 
However, reviews of his situation lead to his placement in 
the Sticking Pen and subsequently to the assessment that the 
risk of recurrent injury to his wrist remained too high. It is 
on this premise, the WAMC says, that it decided Mr Sheehy 
should not continue as a member of the slaughter team but 
be offered alternative employment. 

The second opinion, that of Dr P.M. Martin, reviews and 
assesses the work done by a Stunner or Shackler in the 
Sticking Pen. It is based on Dr Bell's medical opinion of Mr 
Sheehy's injury and, according to the WAMC, supports its 
own conclusion, based on experience in the industry, that Mr 
Sheehy risks a recurrent wrist injury. The opinion of Dr 
Martin is as follows— 

•RE: THOMAS A. SHEEHY 
DO A: 16.02.88 
RECURRENCE OF INJURY: 28.08.91 
OUR REF: O/WAMC-11 

Thank you for requesting me to express an opinion 
in relation to "job tailoring" for the above employee. 

I have reviewed the two medical reports issued by 
Mr F.G. Bell, Consultant Orthopaedic Surgeon, dated 
7.11.91. 

Mr Bell refers to an injury sustained by Mr Sheehy 
on 16.2.88 when he was struck on the back of the right 
wrist by a sharpening stone, resulting in a period of 
incapacity of eight weeks. A subsequence (sic) event 
on 28.8.91 occurred when he was "punching" down 
the flank of a ram carcass. Mr Bell stated that it was 
his belief that in 1991 "...he had a recurrence of the 
injury in 1988...". Furthermore, Mr Bell reported that 
the patient had objective evidence of "...osteoarthritic 
change in the distal scaphoid about the scapho-trapezial 
joint...". The specialist expressed the opinion that "...it 
seems likely to me that if he is returned to work as a 
Slaughterman he will have recurrences...". This spe- 
cialist opinion indicated that Mr Sheehy would be fit 
to perform less physically demanding activities than on 
the slaughtering chain ("...he can work in a less 
capacity as he currently describes..."). This referrence 
relates to alternative duties in the sticking pen. 

I am familiar with the work tasking required in the 
sticking pen and from my observations, this requires 
repetative (sic) activities on a continuous basis involv- 
ing up to three or four thousand sheep daily, using a 
moderate weight "stunning gun" which has a pistol 
grip and forearm support. The instrument requires a 
thrusting action against the animal which is clamped. 
A positive driving force is required by the operator to 
impact the animal with the stungun probes. Under 
normal circumstances, this renders the animal uncon- 
scious; however not infrequently, it may produce a 
convulsive response with associated muscular spasm of 
the para-spine or leg muscles causing the animal to 
behave in a "fitting" manner. Following the stunning 
process, the animal is "shackled" and attached to the 
chain. This activity similarly involves repetative (sic) 
movements and manipulation of the animal's legs. I 
understand that employees performing these tasks are 
rotated during the daily process. 

DISCUSSION: 
1. Mr F.G. Bell has expressed an opinion that this 

patient has a right wrist disability which has been 
recurrent and is associated with osteoarthritic 
degenerative change. 

2. The nature of the duties performed in the sticking 
pen involve repetative (sic) actions using a 
stunning gun tool which utilises a forearm support 
brace for support and the operation requires a 
thrusting action. 

3. Some animals are not rendered paralysed by this 
process and can spasm or kick during the activity 
of shackling. 

OPINION: 
I express the opinion that the nature of the duties 

performed in the sticking pen are of the repatitive (sic) 
nature, require significant muscular input with conse- 
quent joint loading and expose the worker to the 
potential of sudden and unpredictable forcible animal 
movements. Therefore, I do not consider that the 
employment activities required in the sticking pen are 
of a nature which would be suitable for a worker who 
has a proven disability involving the right wrist which 
has a propensity to recurrences. 

I am cognizant of the fact that Mr Bell has expressed 
an opinion which may be at variance to that given by 
me; however, I believe it would be appropriate for Mr 
Bell to receive more detailed information on the nature 
of the duties performed rather than being placed in a 
position where his opinion is based on the narrative 
description provided only by the patient. A more 
detailed assessment of the physical demands required 
to perform "sticking pen duties" could be provided by 
an Ergonomist, notwithstanding that this would not 
consider the possibility of potential injury resulting 
from unpredictable animal movements. 

I trust this information will be of some assistance to 
you in assessing the precautions necessary to protect 
Mr Sheehy in the Commission's occupational under- 
taking." 

(exhibit Z) 
It is as a consequence of its concerns for Mr Sheehy that, 

the WAMC says, it offered him alternative employment in 
the position of Quality Assurance Officer operating on the 
mutton floor of the abattoir. Management believes Mr 
Sheehy is capable of filling this position, however he 
declined to accept the position. It is said that at the time Mr 
Sheehy doubted he had the capacity to achieve the necessary 
qualification and also his earnings would reduce substan- 
tially. It is submitted that the WAMC is prepared to assist 
Mr Sheehy to achieve the necessary qualification and that 
although his earnings would decrease, it is not anticipated 
that it would be to the degree that he fears. It is submitted 
that as a Slaughterman the earnings of Mr Sheehy for the 
tax year ended 30 June 1992, converted to a weekly rate, 
averaged $552.02 and for the year ended 4 November 1992, 
averaged $537.86 per week. This, it is said, when compared 
with the Quality Assurance Officer's minimum weekly 
wage of $423.90, plus a payment for regular overtime, 
estimated at $85.00 per week, would not result in a 
substantial difference in his earnings. 

The Union firstly submits that because the industry is one 
in which there is a high incidence of Slaughtermen 
sustaining injuries of a type which prevent them continuing 
in their occupation, the employer has an obligation in 
relation to the welfare of such employees. They should not 
be "thrown on the scrap heap" when they are no longer able 
to perform as Slaughtermen. That is, they should not lose 
their employment or suffer financially as a consequence of 
a transfer to another job. The employer has such an 
obligation, it is said, because the injuries result from the 
nature of the slaughtering process conducted by an abattoir 
and, in the case of the WAMC, and Mr Sheehy, the lack of 
mechanical aid in the flanking process. It is further argued 
and evidenced before the Commission, that some Slaughter- 
men suffer from the effects of injuries which they do not 
disclose for fear that disclosure may result in the employer 
applying an unpalatable remedy; Such as is proposed for Mr 
Sheehy. 

It is the view of the Union that the WAMC was motivated 
to act in relation to Mr Sheehy, not out of consideration for 
his welfare, but because in June 1992 its insurer paid to Mr 
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Sheehy a sum in settlement of a damages claim made by him 
in relation to his wrist injury which occurred in 1988. The 
decision of the respondent to remove Mr Sheehy from the 
slaughtering team is not warranted on an objective consider- 
ation of his circumstances, it is argued. 

After injuring his right wrist in 1988, Mr Sheehy returned 
to the slaughtering team after having been declared 
medically fit to do so and thereafter usually performed the 
duties of a Flanker. He did this, it is said, in a capable 
manner, having adopted the precaution of binding his right 
wrist for support. Following his 1991 injury to the same 
wrist, and after having been declared medically fit by the 
Doctor he attended, he returned to the slaughtering team 
where he has again performed capably and displayed that his 
performance is not impeded by any residual effect from the 
injury. According to the Union, the sincerity of the WAMC 
must be questioned. Its past practice has been to accept 
without question medical certificates which declare employ- 
ees fit to return to usual duties. It did that in regard to the 
certificate issued by Dr Dewar in relation to the 1991 wrist 
injury. Additionally, it has been open to the respondent to 
rotate Slaughtermen into positions which would vary the 
repetitive actions they are required to perform. The WAMC 
has not previously viewed this as appropriate for its 
operations. 

The advocate for the Union further argues that it is unfair 
of the WAMC to remove Mr Sheehy from the slaughtering 
team when he has no wish to be removed and to force him 
to take up an employment position which he does not like, 
believes he is incapable of qualifying for, which will alter 
his usual hours of work and will result in a reduction of his 
earnings. For the respondent to act in this way is said to be 
morally wrong, particularly where, as in the case of Mr 
Sheehy, he has given long and faithful service. 

In his testimony, Mr Sheehy said that subsequent to his 
initial wrist injury in 1988, he performed his flanking duties 
to the level expected of him in the slaughtering team. He 
attributes his ability to do this to the precaution of binding 
his right wrist. He says, whilst flanking, he had experienced 
some pain from his wrist, but not to the extent that it 
hindered his performance. Mr Sheehy says that throughout 
the substantial period of time he has recently been in the 
Sticking Pen he has not had any difficulty with his right 
wrist and it is his view that, provided he continues the 
caution of binding his wrist, he has recuperated from his 
wrist injuries and is able to return to the flanking duties 
which is his preferred position of employment. Mr Sheehy 
is adamant that he wishes to continue his employment as a 
Slaughterman. He does not believe he could cope with the 
position of Quality Assurance Officer; he does not want a 
reduction in his earnings; and the position would down- 
grade his status. 

Testimony was provided by several other witnesses which 
confirmed the high incidence of injury in the industry. 
Arnold Perdigao, Guiseppe Mirco and Ronald Cartwright, 
Slaughtermen employed by the WAMC, each testified that 
Slaughtermen usually returned to the team after a medical 
certificate had been issued declaring them fit after an injury. 
Messrs Perdigao and Mirco both usually work at a flanking 
position and indicated that they have experienced problems 
with their hands or wrists as a consequence of the punching 
action they use to remove the skin. Mr Mirco says that his 
situation caused him to seek relief from the work of flanking 
by way of a transfer to the Sticking Pen. That transfer has 
been refused and therefore he doubts the bona fides of his 
employer in relation to its professed concern for the welfare 
of its employees. 

Franklyn Gilbert Bell, an orthopaedic surgeon and author 
of the report on Mr Sheehy dated 7 November 1991 (supra), 
testified before the Commission. He says that having had the 
benefit of reading the opinion expressed by Dr Martin 
(supra), he now agrees with the opinion expressed therein, 
as the comments he made in relation to the work of Mr 
Sheehy in the Sticking Pen were based on the limited 
explanation provided by Mr Sheehy. Over the years he has 
treated a number of patients from the WAMC and another 
abattoir and has observed the long term damage to wrists 
arising from the constant punching of animal skins. Dr Bell 

was also of the view that the stunning operation in the 
Sticking Pen could, for the reasons stated by Dr Martin, 
result in wrist injury. The fact that the stun gun is designed 
with a forearm support is an indication that a need for 
bracing the wrist is seen to exist. 

John Robert Troy, a medical practitioner, testified that he 
is familiar with the operations at the WAMC and that he has 
attended a number of persons injured in the course of their 
employment with the WAMC. It is the opinion of Dr Troy 
that the work performed by slaughtermen is generally 
arduous and no matter how fit they are, they run a fair degree 
of risk of sustaining skeletal damage if they work in an 
abattoir for any length of time. In his view the most 
strenuous job is flanking. 

The matter before the Commission is whether the WAMC 
should be required to retain Mr Sheehy in his employment 
as a member of the slaughtering team. The WAMC asserts 
that he is susceptible to further injury to his right wrist and 
therefore it would be wrong of it to allow him to continue 
his employment in the team. Much has been said about the 
desirability of rotating slaughtermen through various posi- 
tions in the team and it would seem from what has been said, 
that there is a wish from both sides that it be implemented. 
The implementation of such a scheme is not a matter for the 
Commission to determine. I simply observe that, if it is 
believed such a system can reduce the problems which occur 
with slaughtermen, it should be given a high priority. 

Equally, the matter for determination is not whether the 
Commission approves that Mr Sheehy be employed as a 
Quality Assurance Officer. I believe that what has been said 
of that position should be considered as simply indicative 
of the alternative position of employment available for Mr 
Sheehy, which may be suitable and have the least impact 
upon him. It is not for the Commission to interfere in the 
employer and employee relationship to the extent of 
directing that an employee be employed in a particular 
capacity, except in relation to an unjustified, and therefore 
unfair, act of an employer to alter the current circumstance 
of an employee. 

Thus it is the view of the Commission is that the question 
to be answered is limited to whether the WAMC is justified 
in reaching the conclusion that Mr Sheehy be removed from 
the slaughtering team. I am satisfied from the foregoing 
findings and from the arguments and testimony referred to, 
that the industry is one in which employees are susceptible 
to injury and the recurrence thereof. Not all injuries recur. 
However, it seems apparent that an injury of the type Mr 
Sheehy sustained is susceptible to recurrence, particularly 
in the position of Flanker. Mr Sheehy has performed in that 
position with his wrist bound and has suffered a degree of 
pain. That suggests he did not fully recover from his original 
wrist injury in 1988. That is the opinion of Dr Bell and it 
is his view that Mr Sheehy suffers a degenerative problem 
which could lead to recurrent injury. Faced with this 
information, I think it was reasonable for the employer to 
conclude that Mr Sheehy should no longer work as a 
Flanker. 

Mr Sheehy says that he has had no difficulty with his wrist 
whilst working in the Sticking Pen. It is inferred by the 
Union that if Mr Sheehy is not to be returned to flanking, 
he should be retained in the Sticking Pen and therefore 
remain part of the slaughtering team. 

As stated earlier herein, I make no determination on the 
introduction of a system to rotate Slaughtermen and 
therefore I make no finding on the reasonableness of Mr 
Sheehy remaining in the Sticking Pen and the effects thereof 
on any such proposed system. It remains a question of the 
duty of care that an employer and an employee owe to each 
other. It is a matter of whether the future welfare of Mr 
Sheehy is likely to be adversely affected if he remains in the 
Sticking Pen. Clearly the work of Stunning or Shackling is 
considered to be less arduous than at other positions in the 
team and that may be advantageous in providing respite to 
Slaughtermen who usually work in other positions. It 
remains however, a matter of whether the work being 
performed contains elements that are reasonably likely to 
aggravate, or alternatively compound, the wrist injury that 
Mr Sheehy has. As to the likelihood of that occurring, I 



prefer the view espoused by the employer and the 
independent objective view of Dr Martin. Thus 1 am of the 
view that it was reasonable for the WAMC to conclude that 
it should remove Mr Sheehy from the slaughtering team. 

For the foregoing reasons I declare that "Mr Sheehy is 
at risk of injury, at this stage, if he were to continue his 
employment as a member of the slaughter team", as has 
been claimed by the WAMC and therefore the decision of 
the employer to remove him from the slaughter team is 
reasonable. 

Appearances: Mr G. Maguire appeared on behalf of the 
applicant. 

Mr D. Kucan and Mr A. Payne appeared on behalf of the 
respondent. 
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Declaration. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr D. Kucan and Mr A. Payne on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares— 

That Mr Sheehy is at risk of injury, if he continues 
in employment as a member of the slaughter team at 
the Robb Jetty abattoir and therefore it is reasonable for 
the respondent to remove him from that team. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western 

Australia 
and 

Hamersley Iron Pty Limited 
No. CR 42 of 1993. 

COMMISSIONER G.L. FIELDING. 
23 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent mines and proc- 
esses iron ore at Tom Price and other places in the Pilbara. 
From the 16th until approximately 29 June 1992 the 
Respondent's operations, in particular those at Tom Price, 
were beset with industrial action. The catalyst for that action 
was the refusal by one of the Respondent's award covered 
employees at Tom Price to join the relevant trade union and 
the subsequent refusal by the Respondent to dismiss him by 
reason of that refusal. Hitherto there had been a de facto 
"closed shop" for the Respondent's award covered employ- 
ees at Tom Price. 

The industrial action took the form of strike action, which 
was re-enforced by a picket line maintained by the striking 
employees outside the Respondent's minesite at Tom Price. 
On or about 19 June the Commission ordered the employees 
to cease industrial action and return to work, but the 

industrial action, including the maintenance of the picket 
line, continued. However, a number of employees, in the 
order of 16 each day, decided to return to work and in so 
doing necessarily crossed the picket line. That led to 
violence at the picket line and recriminations by the 
remainder of the award covered workforce against those 
employees, who were regarded and described by their fellow 
employees who remained on strike as "scabs". 

The recriminations took various forms. Graffiti appeared 
in the townsite and at the workplace. Bus stops, houses 
occupied by some of the so-called "scabs", and the 
Respondent's property, for example its buses, have been 
daubed with signs damning the'' scabs ". In addition, notices 
appeared on the workplace notice boards declaring, amongst 
other things, "open season" on scabs, depicting scabs being 
hung by a hangman's noose and describing scabs in 
language which, if not contrary to the laws outlawing 
indecent and obscene language, would make the most liberal 
censor blush. Also, it appears that some of the employees 
categorised as scabs have, from time to time, been run off 
the road by other road users. Furthermore, the recriminations 
were not only directed to these employees, but also to their 
families. In some cases houses occupied by them and their 
families were stoned. Graffiti appeared suggesting, amongst 
other things, that their wives were good for "bashing" and 
that some were available with "mini scabs" who were 
"good for hanging on clothes lines". The unchallenged 
evidence was that from time to time the scabs, or as they 
prefer to be called, the "independents", and their wives 
were occasionally spat on in the street. On one occasion a 
child of a union member, at the direction of one of his 
parents, held the head of a child of an independent worker 
under water at the local swimming pool so as to require 
assistance from his mother. In another case the family cat 
was bound up in an injurious way. Life was made so 
unpleasant for the independents and their families in the 
early stages of the dispute that their wives left town in fear 
of their safety. 

In October 1992 the Respondent issued a written advice 
to all of its employees outlining a "Code of Conduct" 
regarding harassment of employees. That advice, amongst 
other things, recited that harassment had continued "despite 
warnings from the Company that such behaviour was 
unacceptable" and that the situation would not be allowed 
to continue. The employees were advised that harassment 
of any form or nature is "totally unacceptable wherever it 
occurs, on or off the minesite" and that in future the 
Respondent would not limit its response to such conduct to 
the issuing of counsellings and warnings and it "may result 
in disciplinary action including termination of employ- 
ment". Nonetheless the evidence is, and I accept it to be a 
fact, that recriminations have continued to the present. I 
accept the evidence, and I find it to be a fact, that despite 
attempts by the Respondent to remove the graffiti, the 
Respondent's property is still being daubed with signs 
denigrating scabs and despite the Respondent removing 
offensive notices from the notice boards at the workplace, 
they continue to reappear. Furthermore, I accept the 
evidence of Messrs Caccioppola and Troy that the non- 
unionist employees and their families continue to be the 
subject of mistreatment in the town, which includes repeated 
silent telephone calls, stones being thrown on to roofs of 
their houses, and verbal abuse in and around the town 
shopping centre. 

This state of affairs drove the Respondent's then 
Superintendent of Mobile Maintenance at Tom Price, Mr 
Walters, to convene meetings of the shift employees in his 
area of responsibility to restate, amongst other things, the 
Respondent's policy with respect to harassment of its 
employees. Employees were told at those meetings that the 
environment in the Respondent's workplace had changed 
and that the Respondent was no longer prepared to tolerate 
a "closed shop" but that each employee had the right to 
choose as to whether or not he wished to be a member of 
a union. The last of those meetings was held at the 
completion of night shift on 21 January last. One of the 
employees at that meeting was a Mr Moore. It is common 
ground that he asked many questions during the course of 
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the meeting, significantly more than anyone else, principally 
directed towards establishing that the Respondent had no 
authority to dictate what employees did in the Tom Price 
townsite after working hours. He regarded the Respondent's 
policy as an infringement of the freedom of speech outlined 
in the United Nations Universal Declaration of Human 
Rights. Furthermore, it is only fair to say that he saw the 
policy as one of harassment of union members and designed 
to encourage employees to resign from their unions. It is also 
common ground that during the meeting Mr Walters 
indicated that the expression "scab" was not to be used at 
the workplace and when later in the meeting Mr Moore 
again used the expression he was warned not to do so. 
Towards the end of the meeting, Mr Walters indicated that 
it was necessary that the workforce work together as a team, 
to which Mr Moore responded that the employee who had 
refused to join the union, and who was at die centre of the 
dispute, would not be accepted back on the shift and 
concluded with words to the effect that "a scab is a scab will 
always be a scab". Mr Walters thereupon summoned him 
to a meeting with the Respondent's Manager Mine 
Equipment Maintenance, Mr Reardon, to whom Mr Walters 
was responsible, complaining that by his conduct throughout 
the meeting Mr Moore not only refused to accept the policy, 
but had undermined his authority. In the presence of Mr 
Reardon, Mr Moore and a union representative, Mr Spencer, 
Mr Walters outlined the events which occurred at the 
meeting. In substance Mr Moore accepted that Mr Walter's 
recitation of the events was correct, although he denied that 
he had cast a slur on the Respondent as Mr Walters claimed 
was the case. Mr Moore was then told by Mr Reardon that 
the matter was serious and that he was suspended on full pay 
pending further investigations. He was later summoned to 
a meeting with Messrs Reardon and Walters on Monday, 
25 January and told that the Respondent viewed his conduct, 
including his attitude at the meeting, seriously and that they 
intended to recommend to the General Manager that he be 
dismissed. Later that day he was dismissed with 38 hours' 
pay in lieu of notice. 

The Applicant asserts that the dismissal was unfair and 
seeks the reinstatement of Mr Moore to his former 
employment with the Respondent. It argues that Mr Moore 
merely questioned the Respondent about the policy and 
sought clarification of the limits of the policy in order that 
he, and presumably others, would know where they stood. 
The Applicant and Mr Moore point to an invitation from the 
Respondent's General Manager at Tom Price, Mr Tan, made 
in a letter apparently sent in response to the letter from the 
"concerned citizens", but sent to all employees, indicating 
that if employees had any questions about the policy they 
were to talk to their superintendent or the General Manager 
about the matter. The Applicant asserts that the Respondent 
has since published a detailed explanation of its policy 
which answers the questions raised by Mr Moore. Further- 
more, the Applicant relies on the fact that prior to the 
incident complained of by the Respondent, the Respondent 
had no reason during the 472 years Mr Moore had been an 
employee of the Respondent to question his performance. 
He got into the position he now faces out of a genuine belief 
that his freedom of speech was being infringed, and not 
through any desire to undermine the authority of the 
Respondent. Mr Logan, for the Applicant, put it that there 
was something in the nature of warfare amongst the 
workforce at Tom Price with Mr Moore being caught in the 
crossfire and he should not have to suffer the consequences 
in the hope that it might end the warfare. 

The Respondent vigorously opposes the claim to reinstate 
Mr Moore in his former employment. It says that it had to 
do something to stop the harassment of the "independents". 
Mr Moore publicly and in an inflammatory manner rejected 
that policy and to reinstate him would be to endorse what 
Mr Cameron, for the Respondent, described as a campaign 
of "grubby" recriminations against the independent em- 
ployees and would invite further misbehaviour. Moreover, 
the Respondent asserts that Mr Moore, by his own 
admission, is still in conflict with the Respondent's policy 
and in those circumstances it would be futile to reinstate 

him, particularly as he had at the time of his dismissal 
spoken of his supervisor in less than endearing terms. 

There is conflict in the evidence as to exactly what 
occurred at the shift meeting on 21 January and at the final 
meeting between Mr Moore and Messrs Reardon and 
Walters on 25 January where Mr Moore was told he was to 
be dismissed. I have not the slightest doubt that Mr Moore 
did not simply question Mr Walters about the aspects of the 
policy, as he claimed, but rather questioned the veracity of 
the policy itself. I accept the evidence of Mr Walters that 
Mr Moore repeatedly made statements to the effect that the 
policy infringed his right to freedom of speech and that he 
did not accept that the Respondent could do anything about 
what was said and done in the townsite. It is clear from his 
past conduct that he felt strongly about the issue. Indeed, he 
and his wife were the authors of a letter expressed to be from 
"concerned citizens" to the Respondent's General Manager 
outlining that fact. Having heard his views about the matter 
in the course of these proceedings, I consider it highly 
improbable that his attitude to the policy had changed such 
that during the course of the meeting he did not express 
opposition to the policy without some vehemence. Indeed, 
I accept that he admitted to Mr Walters at the meeting on 
25 January that he had come to the meeting prepared for it, 
having been told of what was likely to be said by those 
employees who had attended earlier meetings. Overall, I 
accept that Mr Moore engaged in a "barrage" of question- 
ing and statements not designed to elicit information as 
much as to challenge the Respondent's policy, as Mr 
Walters claimed. Indeed, Mr Moore agreed that Mr Walters' 
account of the meeting was substantially accurate in this 
respect. Furthermore, the Applicant's shop steward, Mr 
Spencer, who was also at die shift meeting in question, 
acknowledged in his evidence that Mr Moore was "disrup- 
tive in some ways". I have not the slightest doubt that Mr 
Moore told Mr Walters, as Mr Walters testified, that the 
Respondent, by its policy of supporting scabs, was harassing 
unionists. Moreover, I accept that when Mr Walters told the 
meeting of the need for the shift to work as a team Mr Moore 
replied that if the employee who had refused to join the 
union was brought back on to the shift he would have to be 
transferred or sacked because other members of the shift 
were unionists. 

It is clear from the evidence, and I accept it to be a fact, 
that Mr Moore was not dismissed for questioning Mr 
Walters at the meeting, but for refusing to accept the 
Respondent's policy and, moreover, for doing so in an 
inflammatory way. I have not the slightest doubt that that 
is what occurred. It is clear on Mr Moore's own evidence 
that he was not prepared to accept, and indeed still does not 
accept, that the policy has any operation away from the 
workplace. Moreover, Mr Moore's statement to Mr Walters 
regarding the need to sack or transfer the employee who 
refused to join the union, rather than reinstate him on his 
normal shift, was a clear indication that he was not prepared 
to accept the policy, even in the workplace. That statement 
was made at the end of the meeting, the thrust of which was 
that the Respondent was not prepared to allow discrimina- 
tion or harassment against employees because of their union 
membership or non-membership and that employees should 
work as a team. It could only reasonably be interpreted as 
challenge to the authority of Mr Walters, if not to the 
Respondent. 

Whatever Mr Moore may think of his freedom of speech, 
that freedom is not absolute, as is evidenced by the laws of 
defamation. Furthermore, that freedom is controlled by the 
statutory law of the land which, amongst other things, 
includes Part VIA of the Industrial Relations Act 1979. That 
Part makes it an offence for any person to engage, or threaten 
to engage, in conduct having effect directly or indirectly of 
prejudicing a person in his employment by reason of the fact 
that that person is not a member of a union. Moreover, it is 
not the case that the Respondent's authority over its 
employees is limited to activities by its employees at the 
workplace. It is well established that where the conduct of 
an employee off the worksite impinges on the employment 
relationship of the employee or other employees the 
employer may act to terminate the offending employee's 
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contract. Thus, in Osborne v. Wool worths (SA) Ltd (1992) 
59 SA1R 600 a shop employee who stole a bag whilst in 
another shop when he was on holidays was held to have been 
fairly dismissed as a result of that misconduct (see too: In 
re Public Service Association of New South Wales v. The 
Health Administration Corporation (1987) AR 552; Trenga- 
nawan v. Robert v. Knee & Co. Ltd (1975) 1RLR 247; 
Newman v. Alarmco Ltd (1976) IRLR 45). 

An employer has a duty to see that its employees act in 
a reasonable manner to each other, at least in connection 
with their work. That clearly includes a duty to protect its 
employees from work related harassment wherever it 
occurs. As Liddy J said in Greenleaf Fertilizers Ltd v. The 
Sulphide Corporation Employees' Union (1978) A1LR 
350— 

"The employer has a duty to carry out an implied 
obligation to endeavour to protect each employee from 
exterior interference with that employee's contract of 
employment. There is implied in an employee's 
contract of service a promise on his part to act in a 
reasonable manner towards his fellow workers. 

Where a number of persons work together there are 
interacting factors to be considered. Incidental to each 
contract of employment, by reason of it being one of 
a number of like contracts, is a personal obligation 
resting on each employee to conduct himself in a 
reasonable manner towards other employees." 

The plain fact is that some of the Respondent's employees 
were being subjected to conduct which by any definition can 
only be described as harassment by other employees. They 
were subjected to that harassment, not because of what they 
did away from the workplace but because of what they did 
or refused to do in or in connection with the workplace. 
Indeed, the harassment was directed only to having them 
change their attitude in the workplace. Clearly in those 
circumstances the Respondent would be in dereliction of its 
duty as an employer, if not as a citizen, if it stood by and 
did nothing. It is naive in the extreme to say, as did the 
Applicant, that as far as conduct away from the worksite is 
concerned, only the recognised law enforcement agencies 
have any legitimate interest in the matter. Employees do not 
cease to be employees simply because they are away from 
the workplace off duty. 

Much was said during the course of these proceedings 
about harassment or otherwise through the use of the word 
"scab". Mr Moore, if not the Applicant, inferred that to 
refer to someone as a "scab" did not constitute harassment. 
Clearly, the mere use of the word "scab" in its industrial 
rather than its medical sense will not necessarily constitute 
harassment. It all depends upon the circumstances in which 
it is used. However, as Liddy J accepted in the Greenleaf 
Fertilizer Case (supra), the word "scab" in an area and at 
a time of industrial unrest is of itself a most offensive word. 
Of the meaning of the word he noted— 

"Scab' derives from the Latin: Scabera—to scratch. 
Medically it is defined as "dried exudate covering an 
ulcer or wound, mange, disease of the skin in which 
pustules or scales are formed ... sometimes syphilus". 

When the history of the origin of the word is 
considered it is seen that at least by the year 1600 it was 
adopted as a slang abuse for "a mean, low, scurvy 
fellow, a scoundrel" but from before the 19th century, 
apparently originating in the United States, scab has 
been used to describe a workman who refused to join 
an organised movement on behalf of his trade. 

In England by 1900 it was and continued to be a well 
settled term of strong abuse chosen to generate loathing 
by his workmates for one who behaved as a blackleg. 

Thus by long usage we have embedded in our 
language today a word of which the meaning may be 
summed up as a prejorative applied to a person who 
refuses to join a strike or trade union or takes a striker's 
place or breaks the rules of his trade or group especially 
one who works while his companions are on strike." 

The Applicant made much of the fact that a number of 
the non-unionists paraded themselves as members of a 
"Scabs Club" with apparent pride. It is clear, however, that 
they did so for a very short time, largely as a show of 
strength and without any acceptance that the description 
"scab" was other than one which was offensive to them. 
For the Applicant to suggest that the description of those 
who returned to work during the strike as "scabs" was not 
used in a way which was designed to harass those persons 
is an exercise in futility. Even the most cursory examination 
of the evidence adduced in these proceedings denies the 
validity of such a suggestion. 

As previously mentioned Mr Moore was not dismissed 
simply for describing non-unionists as "scabs", but for 
doing so in an antagonistic way contrary to warnings from 
Mr Walters. In this respect the facts have much in common 
with those considered in the Greenleaf Fertilizer Case 
(supra). As in this case, employees who returned to work 
rather than continue to join their colleagues in industrial 
action were subjected to harassment by "acts of vandalism 
and the use of bad language" including the use of the term 
"scab" to and about diem. Despite warnings regarding the 
use of the word "scab" in a denigrating way, an employee 
called out to his fellow workmen at the workplace words to 
the effect that they "will get rid of those scabs". He was 
subsequently summarily dismissed, which dismissal in all 
the circumstances was held not to be unfair. 

Mr Moore did not merely use the word "scab" to 
denigrate non-unionists, despite recent warnings from Mr 
Walters not to do so. By his conduct he clearly indicated that 
he was not prepared to abide by the Respondent's policy 
which prevented harassment of its employees, not only as 
it applied outside the workplace, but also at least in respect 
of the employee at the centre of the dispute, as it applied in 
the workplace. No other interpretation can be put on his 
assertion that the employee at the centre of the dispute 
would not be allowed to return to work with union members 
on the shift in question. Far from being convinced that Mr 
Moore was unfairly dismissed, I am of the view that he was 
fairly and justifiably dismissed. Indeed, I would have 
thought that his conduct was such as to be incompatible with 
the continuance of his employment relationship with the 
Respondent to a degree that he might well have considered 
himself fortunate not to have been summarily dismissed for 
misconduct (see: Pepper v. Webb (1969) 2 AH ER 216). 

Mr Logan, for the Applicant, argued that the dismissal 
was indeed a summary dismissal, but that is not the case. 
It is clear on the evidence, and indeed not disputed, that Mr 
Moore was dismissed on 25 January with 38 hours' pay in 
lieu of notice and with payment for all accrued benefits due 
to him under the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987. The Award 
specifically makes provision for termination on notice and 
in subclause 7(3) for termination with pay in lieu of giving 
that notice. As pointed out in Ishmael v. Turk Ellis Pty Ltd 
(1990) 70 WAIG 3532 (see too: Rex Stewart Jeffries Parker 
Ginsberg Ltd v. Parker (1988) IRLR 483; and see further: 
Cargill Australia Limited, Leslie Salt Division v. The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch (1992) 72 WAIG 1495, 1496) a 
dismissal of that kind is not the same as summary dismissal. 

The Applicant faintly suggested that the enquiry by 
Messrs Reardon and Walters into Mr Moore's misconduct 
was flawed in that he was not given a proper opportunity to 
put his case. I am far from convinced that that was the case. 
Indeed, on the contrary, I am satisfied, and find, that he was 
given every opportunity to answer the allegations made 
against him. Mr Moore, on his own admission, acknowl- 
edges that the events complained of by Mr Walters were put 
to him at the meeting with Mr Reardon on 21 January and 
that he was invited to comment. Although he and the 
Applicant's convenor, Mr Mercer, denied that he was given 
any opportunity to say anything at the meeting which 
followed on Monday, 25 January when he was effectively 
dismissed, I have not the slightest doubt that that was not 
the case. Rather, I accept the evidence of Messrs Reardon 



and Walters that the meeting lasted in the order of 45 
minutes and that Mr Moore and his representative were 
given every opportunity to justify Mr Moore's conduct, but 
they did not effectively do so. 

Appearances: Mr F. Logan on behalf of the Applicant. 
Mr A.N. Cameron on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Hamersley Iron Pty Limited 

No. CR 42 of 1993. 
COMMISSIONER G.L. FIELDING. 

22 March 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr A.N. Cameron on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR 71 of 1993. 
COMMISSIONER O.K. SALMON. 

31 March 1992. 
Reasons for Decision. 

THE COMMISSIONER: In this case questions are posed 
concerning the Commission's jurisdiction to enquire into 
and deal with matters regarding persons engaged by the 
Minister for Corrective Services as trainee prison officers. 
These questions are as follows: 

1. When a Trainee Prison Officer on probation is 
discharged pursuant to Regulation 5(4) of the 
Prisons Regulations 1982, does the WA Industrial 
Relations Commission have jurisdiction to inquire 
into and deal with the matter? 

2. When a Probationary Prison Officer is discharged 
pursuant to Regulation 5(4) of the Prisons Regula- 
tions 1982, does the WA Industrial Relations 
Commission have jurisdiction to inquire and deal 
with the matter? 

3. Does the definition of "employee" as defined 
pursuant to Section 7 of the Industrial Relations 
Act 1979 include Trainee Prison Officers on 
probation? 

4. In relation to the discharge of Probationary Prison 
Officers and Trainee Prison Officers on probation, 
is there scope within Regulation 5(4) of the 
Prisons Regulations 1982 to allow the decision of 
the Director to be the subject of an appeal to the 
WA Industrial Relations Commission? 

The case for the Minister is against jurisdiction. At base 
in the argument on behalf of the Minister is the assertion that 
trainee prison officers, not being industrial trainees as 
defined in the Industrial Relations Act 1979, are engaged in 

a classification of trainee excluded from the definition of 
employee in that Act, according to established rules of 
statutory interpretation. It follows, according to this argu- 
ment, there being no employment relationship between 
trainee prison officers and the Minister there is no industrial 
matter and the Commission is without jurisdiction in 
connection with questions concerning that relationship. 

Having described the fundamental point in the Minister's 
argument it may help to put this case further into perspective 
if I reproduce the outline of the argument for the applicant 
union: 

1. All classes of prison officers, including trainee 
and probationary prison officers are employed by 
the Respondent pursuant to section 13 of the 
Prisons Act. 

2. All classes of prison officers, including trainee 
and probationary prison officers are employees: 
si3(1). Trainee and probationary prison officers 
are prison officers: Prisons Regulations 3—6. 

3. Section 13 expressly contemplates that the em- 
ployment of all classes of prison officers may be 
regulated by an industrial award or agreement. 

4. The employment of all classes of prison officers 
is in fact regulated by an industrial award: Gaol 
Officers' Award No. 12 of 1968. 

5. The Award was in force at the time the Prisons Act 
was enacted. 

6. The Respondent now argues that trainee/proba- 
tionary prison officers are not employees within 
the meaning of the Industrial Relations Act and 
therefore outside of its jurisdiction. This necessar- 
ily means that so far as the award purports to 
regulate the employment of trainee prison officers 
it is beyond power. Such an inteipretation is 
contrary to the express legislative intention of 
section 13 of the Prisons Act that the employment 
of such persons may be regulated by such an 
industrial award. 

7. Trainee and probationary prison officers are 
employed by the Minister "...to do work (i.e. as 
a prison officer) for hire or reward..." in that that 
is the ultimate purpose for which they are 
employed and to which the Minister will put them. 
The fact that they undergo a period of training 
does not alter the fact that they are employed, 
ultimately, to work. In addition, the Minister has 
power to direct them to work whilst undergoing 
training and power to direct the manner in which 
they perform that work. 

8. The Minister is not in the business or industiy of 
training per se as was the case in CMEU v. 
Bricklaying Training School Pty Ltd 68 WAIG 
318. That case is also distinguishable on the 
ground that there was no contract between the 
"trainee" and the School but rather between the 
parent and the School. Parents paid the School for 
their child to be trained and moneys earned by the 
child's work were notionally paid to the parents. 

9. A contract of apprenticeship is separate and 
discrete from a contract of employment. 

The contract between the Minister and the 
prison officer is one and the same throughout the 
officer's employment whether as trainee/proba- 
tionary prison officer or prison officer simpliciter. 

In my opinion, taking into consideration the legislative 
context surrounding corrective services in Western Austra- 
lia, including the award, and the testimony in this case, 
employment in the classification of prison officer is career 
employment in the full sense of that description. The 
applicant raises the example of a person who is employed 
as a prison officer, but who is required to undergo further 
training. The testimony makes that a reasonable example, 
and more especially because it relates to career employment. 
Furthermore, I think it is also reasonable that prison officers 
who undergo further training may be required to do so over 
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periods of one month. According to the test applied by Burt 
P. in Gary's case (57 WAIG 585 at 586) the class of 
employment in which a person is engaged is determined by 
reference to the substantial nature of the employment in 
terms of the purpose to be achieved by it Therefore, rather 
than say that a prison officer who undertakes further training 
reverts to being a trainee, it would be far more realistic to 
say that training periods are incidental events in prison 
officers' employment, which is to say incidental in the 
purpose to be achieved by that employment. 

The real significance of the test in Gary's case: the 
substantial nature of the employment in terms of the purpose 
to be achieved by it, is perhaps better appreciated by taking 
an example. An employee who is a qualified and certificated 
nurse who is employed to provide nursing care for persons 
in their own homes, remains a nurse and does not become 
the driver of a motor vehicle even though the greater part 
of her working time is spent driving to and from patients* 
homes. Driving, though obviously an important aspect of the 
work, is, nevertheless, merely incidental in the purpose to 
be achieved by the work, which is nursing. 

On the face of the Prisons Act and Regulations it is not 
evident that the term prison officer does not include a person 
who undertakes a course of instruction in the duties of a 
prison officer. Or, put differently, that persons described as 
trainee prison officers in the award are not prison officers 
merely because they are described differently by the award. 
That title is an invention of the parties to the award; it is not 
a term used by the Parliament in the Act. But if prison 
officers is a term inclusive of prison officers who take 
courses of instruction, then the relationship between persons 
so employed and the Minister is an employment relationship 
according to the relevant parts of the Prisons Act, 
irrespective of what the award may suggest. 

Putting aside for the moment notions of "trainee" and 
"probationary" prison officers, I think it is common ground 
that the concept of prison officer, unqualified by the terms 
"trainee" and "probationary", is one of skilled persons 
who exercise high levels of responsibility in supervising 
and/or handling prisoners. 

Taken literally, and by itself, s.13(1) of the Prisons Act 
1981 means that the Minister may engage as employees only 
skilled employees able to exercise the required responsibil- 
ities because it refers to "prison officers", the term being 
unqualified in any sense. But the term "prison officer" is 
defined in the same Act as a "person engaged or deemed 
to have been engaged to be a prison officer under section 
13 ". It seems to me that the word "as" would have been 
used rather than the words "to be" if s.13(1) was intended 
to be read as restrictively as 1 have suggested. Furthermore, 
it is common ground that the term "prison officer" in 
s.13(1) includes a probationary prison officer, thus underlin- 
ing the scope for employing persons as prison officers 
described in some other way. That is to say, less than fully 
qualified and required to take a course of instruction. 

It also follows from the fact that persons are engaged to 
be prison officers, or deemed so, as revealed by the 
definition of prison officer, rather than as prison officers, 
that a course of instruction is incidental to the work of prison 
officers. Moreover, a course of instruction incidental to that 
work is perfectly consistent with the notion of career 
employment and the purpose to be achieved by prison 
officers in that employment. I do not go so far as to say that 
in framing the relevant parts of the Prisons Act Parliament 
had the test in Gary's case before it, but the test fits the 
circumstances admirably and it is sensible, reasonable and 
fair to have regard for it in construing the Act. 

The mainstay of the applicant's case is found in points 7 
and 9 of the outline. It concerns the nature of the relationship 
between trainee prison officers and the Minister. The 
contractual relationship is seen to be continuous from the 
point of entry on the part of persons described by the award 
as trainee prison officers. In this arrangement there is no 
interruption in the life of the contract, as there would be in 

the case of employment as tradesperson which follows 
completion of an apprenticeship. The crucial point, says the 
applicant, is that the Minister's ultimate objective is to have 
persons able to fill the role of prison officer and training or 
probation are necessary parts of the process leading to the 
objective. 

Whereas it is contended for the Minister that "trainees" 
do not perform work, in that they do nothing but learn and 
give nothing to the employer, the applicant strongly denies 
that proposition. While in this respect the Minister relies on 
certain parts of the definition of "work'' found in the Oxford 
Dictionary. The applicant refers to another part of the same 
definition to show that "work" includes "action involving 
effort or exertion directed towards a definite end especially 
as a means of gaining one's livelihood". The applicant 
describes the training period undergone by prison officers 
in the terms of the dictionary definition as being directed 
towards a definite (ultimate) end. Therefore, the applicant 
would contend that far from making the Minister's case, the 
definition of work in the dictionary provides solid support 
for its own argument. 

On the basis of the decisions in the Industrial Appeals 
Court in The Honourable Minister for Police vs Western 
Australian Police Force Union (49 WAIG 993) and The 
Hospital Employees Industrial Union of Workers WA vs 
The Proprietors of Lee Downs Nursing Home (57 WAIG 
455), I am not persuaded that the actual physical perform- 
ance of work is as necessary to establishing an employment 
relationship as counsel for the Minister would have me 
believe. As Burt P. observed in the second of the cases cited 
above "He also serves who only stands and waits." In the 
first case cited, Nevile P. said of the case of the police officer 
who stood by waiting for calls to perform work "It seems 
to me that if a worker is instructed by a superior, whom it 
is his duty to obey; that he must do certain things and must 
not do other things; during a certain period he must, during 
that period, be on duty and, in the terms of the award, 
therefore, that time must be time worked." It is not a 
question of actually doing work, rather it is whether the 
prison officer classed as trainee by the award does whatever 
he is instructed to do which is in the nature of prison 
officers' duties that will determine whether the prison 
officer is working. In my opinion all of the evidence points 
to that conclusion. 

It goes without saying that the ability of newly engaged 
persons to perform prison officers' duties increases as they 
gain greater amounts of knowledge during a course of 
instruction. Whilst it may be fair to say that during the early 
part of such a course they are of small practical use as prison 
officers, it would also be fair to say that in the latter parts 
of the course they would perform at a reasonably high level 
and that at the end their efforts would equate with those of 
a probationary prison officer. 

There is no doubt that the Minister has power to direct 
trainees to perform prison officers duties and the manner 
they will perform those duties. While it is said on behalf of 
the Minister that trainees are not paid a salary, but receive 
compensation for their time, I think that in the ruling context 
payment of salary is a far more likely arrangement. 
Moreover, I think the level of salary paid to trainees by 
comparison with the salary paid to qualified prison officers 
is the most reliable guide to their real average value to the 
Minister in the capacity they occupy. 

That being so, in my opinion, it is a false proposition that 
must rely for its success on the Prisons Act being read as 
though it included the term "trainee prison officer". For it 
is only if the Prisons Act can be read that way that the 
exclusionary aspect of the definition of employee in the 
Industrial Arbitration Act can be called in aid of the 
Minister's case. 

In my opinion, for the reasons I have stated, persons 
referred to as trainee prison officers in the award are prison 
officers according to the relevant definition in the Prisons 
Act 1981. 
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Referring to the questions posed in this case, no point is 
taken by the Minister concerning the Commission's jurisdic- 
tion to enquire into and deal with unfair dismissals if the 
persons allegedly unfairly dismissed are employees. In view 
of my decision on that point, it seems to me that the only 
question I need formally deal with by way of a declaration 
is question 3. 

A minute of declaration will now issue. 

Appearances: Mr D.H. Schapper with him Mr D. Belton 
on behalf of the applicant 

Mr R.E. Cock with him Mr M.A. Jenkins on behalf of the 
respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Prison Officers' Union of Workers 

and 

Hon Minister for Corrective Services. 

No. CR 71 of 1993. 

COMMISSIONER O.K. SALMON. 

8 April 1993. 
Declaration. 

HAVING heard Mr D.H. Schapper, and with him Mr D. 
Belton on behalf of the Applicant and Mr R.E. Cock, and 
with him Mr M.A. Jenkins on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby declares— 

That the question: "Does the definition of "em- 
ployee" as defined pursuant to Section 7 of the 
Industrial Relations Act 1979 include Trainee Prison 
Officers on probation?" is answered affirmatively. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by the West Australian 
Psychiatric Nurses' Association (Union of Workers) for 

alteration of registered rules. 
231 & 232 of 1992. 

TREVOR POPE 
DEPUTY REGISTRAR 

24 February 1993. 
Decision. 

HAVING examined the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and the regulations 
made thereunder have been complied with, I have this day 
registered alterations to rule 7—Entrance Fee and Contribu- 
tions and rule 47—Provident Fund of the registered rules of 
the applicant organisation in terms of the attached Schedule. 

T. POPE, 
Deputy Registrar. 

Schedule 
1. Delete Rule 7—^Entrance Fee and Contributions and insert 
in lieu thereof the following— 

7. Entrance Fee and Contributions 
Any person eligible under the rules to become a 

member may join the Union at any time upon 
application to the Secretary. The fomightly subscrip- 
tions shall be $8.00. 

Members not in receipt of salary as a result of illness 
or accident shall not be liable to contributions during 
such period. Persons who are not in receipt of salary 
whilst on maternity or paternity leave shall also be 
exempt from payment of contributions for the period 
of said leave. 

2. Add a new subclause (16) as follows, to Rule 47— 
Provident Fund: 

(16) This Rule shall cease to have effect as of the 5th 
February 1992 except for that part which applies 
to the payment of death or retirement benefits 
which shall continue to apply. 

CONFERENCES—NOTATION OF— 

Parties Number— 
Commissioner Date Matter Result 

Antoniak W.G. Hon. Minister for Education T5/1992 N/A N/A Concluded 
—Kennedy C. 

Australian Workers' Union Poseidon Gold Limited C4/1993 N/A Wage rates Concluded 
—Gregor C. 

Australian Workers' Union Aztec Mining Company C754/1992 20/01/93 Piece-work Concluded 
Limited —Gregor C. arrangements 

Australian Workers' Union Robe River Iron Associates C644/1992 18/11/92 Reclassification Concluded 
—Gregor C. 

Australian Workers' Union Ross Atkins Mining C686/1992 12/01/93 Denied access Concluded 

Australian Workers' Union 
—Gregor C. 

Sons of Gwalia Ltd C749/1992 15/01/93 Dismissal Referred 
—Beech C. 22mm 

Australian Workers' Union HHP Iron Ore Ltd C657/1992 08/12/92 Contract of Concluded 
—Gregor C. 03/03/93 employment 



Parties Number— 
Commissioner Matter Result 

Australian Workers' Union BHP Iron Ore Ltd C743/1992 03/03/93 Use of contractors Concluded 
—Gregor C. 

Australian Workers' Union Dampier Salt Operations C39/1993 24/02/93 Accommodation Concluded 
—Gregor C. 

Australian Workers' Union Kalgoorlie Consolidated C126/1993 N/A N/A Concluded 
Gold Mines —Gregor C. 

Australian Workers' Union Goldfan Ltd C53/1993 18/03/13 Classification Concluded 
—Gregor C. Level 

Australian Workers' Union Roche Bros. Pty Ltd C89/1993 18/03/93 Dismissal Concluded 
—Gregor C. 

Australian Workers' Union Pioneer Concrete (WA) Pty C48/1993 11/02/93 Strike Concluded 
Ltd —Beech C. 

Australian Workers' Union Hamersley Iron Pty Ltd C727/1992 N/A Early Retirement Concluded 
—Kennedy C. Package 

Brick, Tile and Pottery Geraldton Building Co. C80/93 24/02/93 Enterprise Concluded 
Industrial Union —Beech C. Bargaining 

Brick, Tile and Pottery Australian Fine China C81/1993 24/02/93 Enterprise Concluded 
Industrial Union —Beech C. Bargaining 

Builders' Labourers' Building Management CR700/1992 24/02/93 On site procedures Withdrawn 
Federated Union Authority —Beech C. 

Builders' Labourers' Alex Fraser Pty Ltd C544/1992 14/10/92 Union membership Referred 
Federation —Beech C. 22/10/92 

05/03/93 
Building Trades Association Hawk Developments C60/1993 22/02/93 Right of entry Concluded 

—Beech C. 
Building Trades Association Building Management C737/1992 18/12/92 Accumulated Annual Concluded 

Authority —Beech C. Leave 
Building Trades Association Building Management C739/1992 18/01/93 Site allowance Concluded 

Authority —Beech C. 
Building Trades Association Building Management C72A, B, & C/ 12/03/93 Site allowances Concluded 

Authority 1993 
—Beech C. 

Civil Service Association The Commissioner, Main PSA C53/1992 30/10/92 Alleged misconduct Concluded 
Roads Department —Negus C. 14/01/93 

Concluded Civil Service Association Sir Charles Gairdner C16/1993 21/01/93 Time and wages 
Hospital —Beech C. records 

Civil Service Association The Public Service PS AC 10/1993 03/03/93 Classification Concluded 
Commissioner —Negus C. 10/03/93 structure— 

Cartographic 
Officers 

Civil Service Association The Public Service PSAC 7/1993 15/02/93 Log of claims Concluded 
Commissioner —Negus C. 

Civil Service Association The Public Service PSAC 8/1993 16/02/93 Promoting Concluded 
Commissioner —Negus C. 

Clothing and Allied Novatrend Partners C55/1993 24/02/93 Employment of Concluded 
Trades' Industrial Union —Parks C. worker 

Construction, Mining, Multiplex Constructions P/L C30/1993 N/A Industrial Action Concluded 
Energy, Timberyards. —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Fletcher Constructions Pty C43/1993 28/01/93 Work stoppages Concluded 
Energy, Timberyards, Ltd —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Runnings Forest Products C25/1993 25/01/93 Payroll procedures Concluded 
Energy, Timberyards, —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Runnings Ltd C109/1993 N/A Prevention of Concluded 
Energy, Timberyards, —Beech C. delivery of goods 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Baulderstone Hornibrook C91/1993 08/03/93 Agreement Concluded 
Energy, Timberyards, Engineering Pty Ltd —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, BHP Iron Ore C142/1993 N/A Threatened Concluded 
Energy, Timberyards, —Gregor C. Industrial Action 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Master Builders' C82/1993 19/02/93 Inclement Weather Concluded 
Energy, Timberyards, Association —Beech C. 23/02/93 Procedures 
Sawmills and 
Woodworkers 
Union 
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Number— 
Commissioner Parties Date Matter Result 

Concluded Construction, Mining, 
Energy, Timberyards, 
Sawmills and 
Woodworkers 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Hospital Salaried Officers 
Association 

Concept Contract Interiors N/A Payment for 
waiting time 

C99/1993 
—Beech C. 

04/02/92 Log of claims 
12/02/92 

Concluded Burswood Resort 
(Management) Limited 

C60/1992 
—Kennedy C. 

Referred BHP Iron Ore C674/1992 
—Gregor C. 

08/12/92 Dismissal 

08/12/92 Reinstatement Concluded Jason Anodismg C393/1992 
—Halliweil S.C 

24/11/92 Dismissal Concluded South West Association for 
Physically Handicapped of 
WA Incorporated 

The Board of Management, 
Southern Cross District 
Hospital 

Perth Pathology Services 

C669/1992 
—Negus C. 

06.01/93 Dismissal Concluded Hospital Salaried Officers 
Association 

PSA C69/1992 
—Negus C. 

Concluded 26/01/93 Log of Claims Hospital Salaried 
Officers' Association 

Hospital, Salaried 
Officers Association 

C18/1993 
—Negus C. 
PSAC 6/1993 
—Negus C. 

09/02/93 Disciplinary action Concluded Chief Executive Officer, 
Sir Charles Gairdner 
Hospital 

Trinity College 10/12/92 Unpaid leave for 
paternity 

Referred Independent School 
Salaried Officers' 
Association 

C683/1992 
—Kennedy C 

Concluded Catholic Education Office 
of WA and Another 

C723/1992 
—Kennedy C. 

N/A Redundancy Independent School 
Salaried Officers* 
Association 

Independent School 
Salaried Officers' 
Association 

Liquor, Hospitality and 
Miscellaneous Workers 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Metals and Engineering 
Workers' Union 

26/02/93 N/A Concluded Trinity College CR683/1992 
—Salmon C 

Concluded N/A Refusal of 
non-union 
employees 

Strike action 

Minister for Health C660/1992 
—Gregor C. 

Referred 05/02/93 Clover Meats C57/1993 
—Halliweil S.C. 
C717/1992 
—Halliweil S.C. 
C63/1993 
—Halliweil S.C. 
C612/1992 
—Halliweil S.C. 
C155/1993 
—Halliweil S.C. 
C125/1993 
—Halliweil S.C. 
C426/1992 
—Halliweil S.C. 

Concluded 10/12/92 Participation m 
trials 

Dismissal 

Metro Meat Ltd 

Referred Action Food Bam (W.A.) P/L 10/02/93 

Concluded 27/10/92 Dismissal Goomalling Abattors 

Concluded 07/04/93 Dismissal Butcher Tbm 

Concluded 01/04/93 Dismissal Action Foodbams Pty 
Limited (WA) 

E.M.S. Holdings Pty Ltd Severance Pay Concluded 07/08/92 
19/10/92 
24/02/93 
N/A Cancellation of an 

Order 
Concluded Metals and Engineering 

Workers' Union 
Transfield Construction 

Pty Ltd (W.A. Structural 
Division) 

Kalgooriie Consolidated 
Gold Mines Pty Ltd 

C96/1993 
—Halliweil S.C 

Structural 
Efficiency 
Commitment 

Site allowance 

Concluded Metals and Engineering 
Workers' Union 

Cs 1/1993 
—Gregor C. 

17/03/93 

Concluded Metals and Engineering 
Workers' Union 

Building Management 
Authority 

L.W. Maintenance Service 

C95/1993 
—Beech C. 
C129/1993 
—Halliweil S.C 
C114/1993 
—Halliweil S.C 
C746/1992 
—Kennedy C. 
C37/1993 
—Parks C. 
C6/1993 
—Halliweil S.C 
C553/1991 

23/03/93 

Concluded 07/04/93 Alleged 
Underpayment 

Reinstatement 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Concluded Total Corrosion Control N/A 

Redundancies Concluded Hamersley Iron Pty Ltd 11//12/3 

Interview for 
Position 

Employment 
Contracts 

Superannuation 
payment 

Reclassification 

Concluded The Trustee of Western 
Australian Museum 

Geraldton Laundry and Dry 
Cleaning Service 

Hospital Laundry and Linen 
—Halliweil S.C. 

W.A. Alcohol and Drug 
Authority 

Health Department of W.A. 

11/02/93 
15/02/93 
N/A Withdrawn 

27/09/93 Referred 

C634/1992 
—Gregor C. 
C14/1993 
—Gregor C. 
€694/1992 
—Gregor C. 
C170/1992 
—Gregor C. 

N/A Concluded 

Roster changes Concluded N/A 

Board of Management, Sir 
Charles Gairdner Hospital 

Board of Management, Sir 
Charles Gairdner Hospital 

N/A Payment of an 
allowance 

Consultative 
process 

Cone uded 

30/03/92 
27/05/92 

Concluded 
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Commissioner Parties Date Matter Result 

Miscellaneous Workers 
Union 

Board of Management, 
Northam Regional Hospital 

C38/1993 
—Negus C. 

29/01/93 Election of 
members to 
committee 

Payment of 
allowance 

Dismissal 

Concluded 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Hon. Minister for Sports & 
Recreation 

Royal Society for the 
Prevention of Cruelty to 
Animals 

Royal Perth Hospital and 
Others 

Osbome Park Hospital 

C47/1993 
—Beech C. 
C88/1993 
—Halliwell S.C 

05/02/93 Referred 

03/03/93 Referred 

Miscellaneous Workers 
Union 

Miscellaneous Workers' 
Union 

Nursing Federation 
Industrial Union 

C767/1991 
—Gregor C. 
C117/1993 
—Gregor C. 
C65/1993 
—Negus C. 

Concluded N/A Representatives on 
committee 

Income maintenance N/A Concluded 

Royal Flymg Doctor 
Service (Western 
Australian Division) Inc. 

Morley Steel Fabrication 

10/02/93 
23/02/93 

Concluded Maternity leave 
provisions 

C66/1993 
—Beech C. 
TC4/1992 
—Kennedy C. 
C83/1993 
—Halliwell S.C 

Concluded Painters' and Decorators 
Union 

State School Tfeachers' 
Union 

Transport Workers' Union 

11/02/93 
16/02/93 
N/A 

Manning 
arrangements 

Performance 
appraisal reports 

Payment under 
Commercial 
Travellers Award 

Termination 

Hon. Minister for Education Concluded 

Westoz Food Distributors 
Pty Ltd 

N/A Concluded 

Referred Transport Workers Union Tip Top Bakenes C77/1993 
—Halliwell S.C 
C127/1993 
—Halliwell S.C 
C569/1992 
—Kennedy C. 
C28/1993 
—Kennedy C. 
C696/1992 
—Kennedy C. 

23/02/93 

Tip Top Bakenes 26/03/93 Reinstatement Referred Transport Workers Union 

Concluded United Firefighters Union W.A. Fire Bngades Board 02/10/92 
06/10/92 
N/A 

Operational changes 

Hon. Minister for Police Transfer of 
employee 

Industrial action 

Concluded W.A. Police Union 

Concluded United Firefighters Union 
of Western Australia 

30/11/92 
01/12/92 
03/12/93 

Western Australian Fire 
Brigades Board 

CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nappy Happy Hire Pty Ltd 

and 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

No. 108 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 March 1993. 

Correcting Order. 
HAVING heard Ms C. Fitz Gibbon on behalf of the 
Applicant and Ms D. Blaskett on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Order that issued in Matter No. CR 517 of 
1992 dated 25 November 1992 and which appears in 
the Western Australian Industrial Gazette at Volume 
72, page 2883 be corrected as follows: 

1. Where the words "Nappy Happy Service" 
appear in the abovementioned Order it be 
replaced with the words "Nappy Happy Hire 
Pty Ltd". 

2. That the correction shall have effect from 25 
November 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 

WA Fire Brigades Board and Another. 

No. 1291 of 1992. 

COMMISSIONER S.A. KENNEDY. 

29 January 1993. 
Correcting Order. 

WHEREAS an Order issued in Matter No. 1291 of 1992 on 
20 November 1992; and 

Whereas the heading to the Order was in error in that the 
application number cited was "1291 of 1991" instead of 
"1291 of 1992"; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order that the following correction be made— 

Delete "No. 1291 of 1991" from the heading to the 
Order and insert "No. 1291 of 1992" in lieu. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TA 1 of 1992. 
Teachers (Public Sector Primary and Secondary Education) 

Award 1993. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON 

MS N.F. REEVES, MEMBER 
MR R.J. POLLARD, MEMBER. 

22 March 1993. 
Correcting 

Order. 
WHEREAS minor errors occurred in Schedule I of the Order 
which issued in matter No. TA 1 of 1992 on the 25th day 
of February 1993; 

Now therefore corrections are made in accordance with 
the following Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Excess Travelling Allowance: 

A. Paragraph (b) of subclause (1): Delete the word 
"Clause" in line 1 of this paragraph and insert 
"clause" in lieu thereof. 

B. Paragraph (c) of subclause (1): Delete the words 
and numerals "Clause 19.—Motor Vehicle Al- 
lowance" in this paragraph and insert "Clause 
18.—Motor Vehicle Allowance" in lieu thereof. 

C. Subclause (2); Delete the words and numerals 
"Clause 19.—Motor Vehicle Allowance" in this 
subclause and insert "Clause 18.—Motor Vehicle 
Allowance" in lieu thereof. 

2. Clause 20.—Relieving Allowance: Delete the words 
and numerals "Clause 19.—Motor Vehicle Allowance" in 
paragraphs (a) and (b) of subclause (3) of this clause and 
insert "Clause 18.—Motor Vehicle Allowance" in lieu 
thereof. 

3. Clause 21.—Removal Allowance: 
A. Subclause (12): Delete the words "the minimum 

compulsory service period applicable to the 
appointment" from this clause and insert "two 
years in a particular locality" in lieu thereof. 

B. Subclause (12): Immediately following this sub- 
clause, insert a new subclause as per the follow- 
ing: 
(13) Claims under this clause must be made 

within twelve months of the appointment, 
promotion or transfer. 

4. Clause 22.—Summer Vacation Travel Concessions: 
A. Subclause (3): Delete the words and numerals 

"Clause 19.—Motor Vehicle Allowance" in this 
subclause and insert "Clause 18.—Motor Vehicle 
Allowance" in lieu thereof. 

B. Subclause (6): Delete the words and numerals 
"Clause 19.—Motor Vehicle Allowance" in this 
subclause and insert "Clause 18.—Motor Vehicle 
Allowance" in lieu thereof. 

C. Subclause (7): Delete the words "subject to 
subclause (5)" in this clause and insert "subject 
to subclause (4)" in lieu thereof. 

5. Schedule D.—Allowances: Immediately following the 
heading of this schedule, delete the words and numerals 
"Clause 13", "Clause 21", and "Clause 24" in the 
preamble, and insert "Clause 12", "Clause 20", and 
"Clause 23" respectively. 

PROCEDURAL DIRECTIONS 
AND Orders- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd. 

No. 1852 of 1991. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for 
further and better particulars in relation to application No. 
444 of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd. 

No. 1853 of 1991. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for the 
production of documents in relation to application No. 444 
of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd 

No. 13 of 1992. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for the 
production of documents in relation to application No. 444 
of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd. 

No. 14 of 1992. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for 
further and better particulars in relation to application No. 
444 of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Debbie S. Graham 

and 
Stephen Snowden, Sprinsteen Pty Ltd. 

No. 65 of 1992. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 
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Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian A. Woodhead 

and 
Observation City Resort Hotel. 

Nos. 455 and 456 of 1992. 

COMMISSIONER G.L. FIELDING. 
22 March 1993. 

Order. 
HAVING heard the Applicant in person on behalf of the 
Applicant and Mr L.H. Joyce on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

(1) That pursuant to section 27(1) of the Act 
Applications Nos. 455 of 1992 and 456 of 1992 
be hereby consolidated. 

(2) That within 7 days of the date hereof the 
Respondent— 

(a) Provide the Applicant with full particulars of 
the allegation of "regular and serious neglect 
of duty" set out in paragraph 2 of the Answer 
to Application No. 299 of 1992. 

(b) Provide the Applicant with the dates and the 
nature of the "verbal and written warnings" 
referred to in paragraph 3 of the Answer to 
Application No. 299 of 1992. 

(c) Produce for inspection by the Applicant any 
books, papers or other documents in its 
possession, power or control relating to the 
matter as it applies to the Respondent's 
allegations of misconduct on part of the 
Applicant. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles Myer Ltd 

and 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch. 
No. 1397 of 1992. 

COMMISSIONER C.B. PARKS. 
22 March 1993. 

Order. 
WHEREAS on 4 November 1992 solicitors for the applicant 
filed in the Commission a Notice of Application seeking 
Further and Better Particulars pursuant to regulation 81 of 
the Industrial Relations Commission Regulations. 1985 in 
relation to application No. CR 420 of 1992; 

And whereas on 23 February 1993 application No. CR 
420 of 1992 was dismissed; 
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Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rachel Cunneen 

and 
Elizabeth Rosamond Schmitz trading as Elizabeth's Book 

Exchange 
No. 19 of 1993. 

COMMISSIONER C.B. PARKS. 
16 March 1993. 

WHEREAS on 8 January 1993 counsel for the applicant 
filed in the Commission a Notice of Application seeking an 
order for further and better particulars in matter No. 1605 
of 1992; and 

Whereas the application was considered in chambers on 
25 January 1993 and was adjourned; 

And whereas a Notice of Discontinuance of Application 
was filed in the Commission on 12 March 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

1. shall not be used for any other purpose than 
strictly in relation to the claim in Matter No. 
44 of 1993; 

2. shall only be used in relation to that claim in 
proceedings before the Commission; 

3. shall not be divulged or conveyed to any 
other person or body; and 

4. shall, in respect of the required confidential- 
ity of the document for the purposes of 
Matter No. 44 of 1993, be a matter of the 
Applicant's responsibility. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

(Sgd.) C.B. PARKS, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Royce Padman 

and 
Lanes Biscuits Pty Ltd. 

No. 160 of 1993. 

COMMISSIONER O.K. SALMON. 
26 March 1993. 

Order. 
HAVING been advised by the Applicant that he no longer 
wishes to proceed with this application, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be withdrawn. 
(Sgd.) O.K. SALMON, 

[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for the production of 

documents in relation to Application No. 44 of 1993. 
No. 153 of 1993. 

COMMISSIONER S.A. KENNEDY. 
25 March 1993. 

Order. 
WHEREAS an application was made by Nickie Jack 
Bozanic for the production of documents by the Respondent 
to the claim in Application No. 44 of 1993; 

And whereas when this application was before the 
Commission the Respondent did provide certain information 
to the agent for the applicant, Mr P. Woodward, on the basis 
that such information was to remain confidential and be 
restricted to the issue between the parties; and 

Whereas Mr Woodward accepted these conditions and 
consented to the issue of an order in those terms; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the information provided by the Respondent to 
Nickie Jack Bozanic on the 4th day of March 1993: 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barbara Helen Inglis 

and 
Bohler Steels Pty Ltd. 

No. 358 of 1993. 
COMMISSIONER A.R. BEECH. 

7 April 1993. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas the Commission has been advised that 

agreement has been reached and the applicant has filed a 
Notice of Discontinuance; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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NOTICES— 

Appointments— 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

1, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner S.A. Kennedy to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1993. 

Dated the 2nd day of March, 1993. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

CHILD CARE CENTRES (PRE-SCHOOL 
TEACHERS') AWARD 1983 

No. A 3 of 1983 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 11th day of March 1993. 

J. CARRIGG, 
Registrar. 

Child Care Centres (Pre-School Teachers') Award 1983 

1.—Title. 
This award shall be known as the Child Care Centres 

(Pre-School Teachers') Award 1983 and shall replace 
Award No. 22 of 1975 and the Child Care Centres 
(Pre-School Teachers) Private Award, 1981. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area 
4. Scope 
5. Term 
6. Contract of Service 
7. Hours of Work 
8. Absence Through Sickness 
9. Salaries 

10. District Allowances 
11. Holidays and Vacations 
12. Travelling Allowances 
13. Long Service Leave 
14. Record 
15. Payment of Salaries 
16. Present Rates and Conditions 
17. Maternity Leave 
18. Bereavement Leave 
19. Superannuation 
20. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 

2A.—State Wage Principles—June 1991. 
It is a term of this Award that the union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3.—Area. 
This award shall have effect over the whole of the State 

of Western Australia. 

4.—Scope. 
This award shall apply to Pre-School Teachers employed 

in Child Care Centres. 

5.—Term. 
The term of this award shall be for a period of one year 

from the date hereof. 

6.—Contract of Service. 
(1) A period of six weeks' notice on either side shall 

terminate the employment, provided that if such notice is not 
given six weeks' pay shall be paid by the employer or 
forfeited by the employee. 

(2) Such notice shall be given in writing so as to expire 
at the end of the term in which it is given unless as otherwise 
mutually agreed between the employee and the employer. 

(3) Nothing herein contained shall limit the right of the 
employer to dismiss an employee without notice at any time 
for misconduct 

(4) The provisions of subclauses (1) and (2) of this clause 
shall not apply to relieving teachers whose contract of 
service shall be by the hour and who may be put off or leave 
at any time. 

(5) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of the award provided that such duties are not 
designed to promote de-skilling. 

7.—Hours of Work. 
(1) The normal hours of work shall be from 8.45 a.m. to 

4.00 p.m., Monday to Friday inclusive, with one hour for 
lunch. Not more than five and one half hours per day 
instruction shall be given. 

(2) Time spent by the employee over and above that stated 
in subclause (1) hereof shall be deemed her responsibility 
according to the demands of her centre. 

8.—Absence Through Sickness. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill 
health for one sixth of a week for each completed 
month of service. Payment hereunder may be 
adjusted at the end of each calendar year or at the 
time the employee leaves the service of the 
employer in the event of the employee being 
entitled by service subsequent to the sickness to 
a greater allowance than that made at the time the 
sickness occurred. 

(b) Sick leave shall accumulate from year to year so 
that any balance of the period specified in 
paragraph (a) of this subclause which has not been 
allowed in any year to any employee by the 
employer as paid sick leave may be claimed by the 
employee, and subject to the conditions herein 
prescribed shall be allowed by that employer in 
any subsequent year without diminution of the 
sick leave prescribed in respect of that year. 

(2) This clause shall not apply when an employee is 
entitled to compensation under the Workers' Compensation 
Act. 

(3) An employee shall not be entitled to receive any wages 
from the employer for any time lost through the result of an 
accident not arising out of, or in the course of such 
employment, or for any accident wherever sustained arising 
out of the employee's own wilful default. 



(4) No employee shall be entitled to the benefits of this 
clause unless the employee produces proof satisfactory to 
the employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(5) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim sick pay or time spent on holidays or school 
vacations as prescribed in this award, shall not count for the 
purpose of determining the right of the employee to payment 
under this clause. 

9.—Salaries. 
The following salary scales shall be paid to teachers 

according to qualifications, experience and postion. 
Scale A Scale B 

$ $ 
(1) Salaries per annum: 

Grade 1 
Grade 2 
Grade 3 
Grade 4 
Grade 5 
Grade 6 
Grade 7 
Grade 8 
Grade 9 

21,866 
24,168 
25,439 
26,710 
27,983 
29,309 
30,650 
31,478 
32,250 

25,756 
27,297 
28,883 
30,513 
32,151 
33,563 
34,969 
36,395 

(a) A teacher who has successfully completed a 
minimum of two years' full time tertiary training 
as a student at a teachers' college approved by the 
Minister for Education shall be paid according to 
Scale "A" commencing at Grade 1 and may 
proceed to Grade 8. 

(b) A teacher who has successfully completed a 
minimum of three years' full time tertiary training 
as a student at an educational establishment 
approved by the Minister for Education shall be 
paid according to Scale "A" commencing at 
Grade 2 and may proceed to Grade 9. 

(c) A two year trained teacher who obtains the 
qualifications of a three year trained teacher or 
who is deemed by the Minister for Education to 
be a three year trained teacher, shall advance one 
increment and may proceed to Grade 9 on Scale 
"A". 

(d) Teachers who qualify for payment under Scale 
"A" but who have such additional qualifications 
as may be approved by the Minister for Education 
shall instead of the rates prescribed in Scale "A" 
be paid the rates prescribed in Scale "B". 

(e) Progression along the salary scales shall be annual 
increment and shall be dependent upon satisfac- 
tory service provided that a teacher shall be 
required to complete a full teaching year from the 
commencement of her appointment before being 
eligible for the next annual increment. 

(f) Teachers who qualify by way of additional 
qualifications to transfer from one scale to another 
shall be paid the salary on the new scale for that 
grade applying to the salary on the old scale. 

(g) Teachers changing employment shall do so with- 
out any reduction in grade and continue to 
progress through the salary scale by annual 
increment. 

(2) A relieving teacher shall be paid the appropriate salary 
for a teacher plus a salary loading of 27%. 

(3) For the purpose of adjustment and payment the weekly 
salary shall be calculated as one fifty-second and one sixth 
of the annual salary, the fortnightly salary as one twenty- 
sixth and one twelfth of the annual salary and the monthly 
salary, as one twelfth of the annual salary. 

(4) Teachers transferring between employers shall retain 
their position on the incremental scale and continue to 
progress through the scale by annual increment. On ceasing 
employment with an employer the employee shall be given 

written notice of her incremental increase date to be passed 
on to the next employer. 

10.—^District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of 
any kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to 
that person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (6) of this clause. 
District: 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt. Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6) of this Clause, the employee shall be paid a 
district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) of this 
Clause. 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 
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(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this Clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this Clause shall be 
as follows: 

Column I Column II Column III Column IV 

District Standard Exceptions to Rate 
Rate Standard Rate 

Town or Place $ per week 
Nil Nil 
Fitzroy Crossing 47.90 
Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Cam- 44.50 
ballin) 
Marble Bar 
Wittenoom 
Karratha 41.90 
Port Hedland 39.00 
Warburton Mission 48.20 
Carnarvon 16.90 
Meekatharra 17.90 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 2.70 
Boulder 
Ravensthorpe 10.70 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil Nil 

(Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown.) 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after January 1, 1989. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this Clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this Clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this Clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of January, 1989 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(a) As from the first pay period commencing on or 
after April 1,1989 the difference shall be reduced 
by fifty per cent (50%); and 

(b) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this Clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

11.—Holidays and Vacations. 
(1) Each employee shall be entitled, without deduction of 

pay, to all public holidays, a fortnight at the end of the first 
and second term and Christmas holidays as allowed by the 
Education Department in secondary schools. 

(2) In addition, a holiday loading of 17.5% on four weeks' 
holidays shall be allowed to the employee in each year. 

(3) If after one month's continuous service an employee 
lawfully terminates her employment or her employment is 
terminated by the employer through no fault of the 
employee, such employee shall be granted pay in lieu of 
term and recreational leave and holiday loading proportion- 
ate to her length of service. 

(4) Any employee who is justifiably dismissed for 
misconduct shall not be entitled to the provisions of this 
clause. 

(5) An employee appointed during a term or who does not 
serve for a full teaching year shall be entitled only to the 
benefits of this clause in proportion to the ratio which the 
actual period of teaching bears to a full year. 

(6) Term and recreational leave and holiday loading shall 
be paid for in advance at the conclusion of each term. 

12.—Travelling Allowances 
Upon transfer or appointment to a country centre a teacher 

shall be paid all expenses reasonably and actually incurred 
whilst travelling. 

$ per week 
6 43.50 
5 35.60 



73 W.A.I.G. 

13.—Long Service Leave. 
The Long Service Leave provisions which apply to 

pre-school teachers employed by the Pre-School Board shall 
apply to employees under this award. 

14.—Record. 
(1) The employer shall keep or cause to be kept a record 

wherein shall be entered: 
(a) The name of each employee 
(b) The nature of the employment 
(c) The total sessions worked weekly 
(d) The salaries paid therefore. 

(2) The employer shall be responsible for the proper 
posting of the record and such record shall be open for 
inspection by a duly accredited representative of the union 
during working hours. Provided that if the record be not 
available when the representative calls, it shall be made 
available for inspection within twenty-four hours. 

15.—Payment of Salaries. 
Salaries shall be paid weekly or fortnightly at the option 

of the employer. Where an employee's service has been 
terminated in accordance with this award, payment of all 
wages due shall be made at the time the employee ceases 
employment. 

16.—Present Rates and Conditions. 
Nothing herein contained shall entitle the employer to 

reduce the salaries and conditions of any employee who at 
the date of this award is being paid a higher salary than the 
minimum prescribed for her class of work. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
makes it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 

practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 



(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for the 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of a employee proceeding 
on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

18.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 

or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee would have been off duty in accordance with her 
roster, or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or on a public 
holiday. 

19.—Superannuation. 
(1) Employer Contributions: 

(a) From 15 May 1989 the employer shall contribute 
3% of ordinary time earnings per eligible em- 
ployee into Westscheme which complies with the 
guidelines established by the Occupational Super- 
annuation Commission. 

(b) Employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of one week. 

(2) Definitions: 
"Approved Fund" shall mean a fund which has been 

established by an on behalf of the employer for the 
purposes of Occupational Superannuation and 
which complies with the Australian Government's 
Operational Standards for Occupational Superan- 
nuation. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

"Eligible employee" means a full-time, part-time or 
casual employee for whom 3% of ordinary time 
earnings is greater than $3.00 in the case of 
part-time and casual employees, and greater than 
$4.00 in the case of full-time employees. 

(3) Qualifying Period: 
All new employees shall serve a qualifying period of 

service in three calendar months with the employer before 
becoming entitled to the employer contributions mentioned 
in subclause (1) of this clause. Such employer contributions 
shall apply from the date of commencement. 

(4) Exemptions: 
(a) Employers of employees who are covered by a 

Superannuation Award or Agreement made pursu- 
ant to the Industrial Relations Act 1979 shall be 
exempted from the provisions of this clause. 

(b) An employer who provides superannuation under 
an Approved Company Fund to employees shall, 
in respect of those employees, and by agreement 
with the Union, pay the contributions specified in 
paragraph (a) of subclause (2) of this clause to 
such Approved Company Fund. 

(5) Operative Date: 
This clause shall operate on and from 15 May 1989. 
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20.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each centre or service a consultative mechanism 
may be established by the employer, or where requested by 
the employees or their union, shall be established. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are consistent with 
the objectives as outlined in subclause (1) of this clause. 

(4) Discussions that take place within the framework of 
the consultative mechanism will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by any 
proposed change at the centre or service must be 
informed of the proposed change, and the majority 
of such employees, must genuinely agree with the 
proposal; 

(c) any proposed agreement shall not, in the context 
of a total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award, and no employee shall have a lesser 
income as a result of the conditions proposed in 
the agreement; 

(d) when discussions affect wages and/or conditions 
of employment, the union must be invited to 
participate; 

(e) the parties to the award, shall not unreasonably 
oppose any proposed agreement which results 
from the consultative process outlined in this 
clause; 

(f) any agreement proposed pursuant to this clause, 
relating to an award matter, shall be subject to 
ratification by the Western Australian Industrial 
Relations Commission and, if it is approved, such 
agreement shall then operate as a schedule to this 
award and take precedence over any provision of 
this award to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of the 
consultative process outlined in this clause cannot 
be reached, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

Schedule of Respondents. 
Catherine McAuley Centre—Day Care 
Station Street 
WEMBLEY WA 6014 
Bassendean Day Care Centre 
30 Whitfield Street 
BASSENDEAN WA 6054 
Ngal-a Day Care Centre 
1 Jarrah Road 
SOUTH PERTH WA 6151 
Esme Fletcher Day Nursery 
Cnr. Parry and High Streets 
FREMANTLE WA 6160 
Children's Protection Society 
286 Beaufort Street 
PERTH WA 6000 
Claremont Nursery School & Day Care Centre 
262 Stirling Highway 
CLAREMONT WA 6010 
Babies Nursery School, Welshpool 
47 Norman Street •< 
WELSHPOOL WA 6106 
Girrawheen Child Care Centre 
54 Hudson Avenue 
GIRRAWHEEN WA 6064 

Marjorie Mann Lawley Day Care Centre 
30 Clifton Crescent 
MT LAWLEY WA 6050 

DATED at Perth this 21st day of February, 1984. 
Commissioner. 

LABORATORY AND TECHNICAL EMPLOYEES' 
(PETERS (W.A.) LIMITED) AWARD of 1981 

No. 12 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of March, 1993. 
J. CARRIGG, 

Registrar. 

Laboratory and Technical Employees' (Peters (W.A.) 
Limited) Award of 1981 
Award No. 12 of 1981. 

1.—Title. 
This award shall be known as the "Laboratory and 

Technical Employees' (Peters (W.A.) Limited) Award of 
1981" and replaces any other award that may have 
previously bound the respondent to the extent covered by the 
scope clause of this award. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours of Work 
7. Meal Break 
8. Overtime 
9. Shift Work 

10. Public Holidays 
11. Absence Through Sickness 
12. Bereavement Leave 
13. Annual Leave 
14. Long Service Leave 
15. Maternity Leave 
16. Right of Entry 
17. Record 
18. Fares and Travelling Time 
19. Car Allowance 
20. Miscellaneous 
21. No Reduction 
22. Lower and Higher Grade Duties 
23. Certificate of Service 
24. Termination of Employment 
25. Stand Down 
26. Classification Structure and Definitions 
27. Wages 
28. Liberty to Apply 
29. Payment of Wages 
30. Workplace Flexibility and Career Pathing 

Respondent 
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3.—Area. 
This award shall apply within that area occupied and 

controlled by Peters (W.A.) Limited at Roe Street, Perth. 

4.—Scope. 
This award shall apply to employees employed by the 

respondent to perform work falling within the definitions 
contained in Clause 26.—Definitions hereof. 

5.—Term. 
This Award shall be effective as from the beginning of 

the first pay period commencing on or after 20th August 
1981 for a period of two years. 

6.—Hours of Work. 
(1) Subject to the provisions of this clause the ordinary 

hours of work shall be an average of 38 per week to be 
worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(2) The ordinary hours of work shall be worked between 
6.00 a.m. and 6.00 p.m. Monday to Friday inclusive. The 
daily start and finish times worked within the spread of 
hours provided by this subclause, may be varied by the 
employer giving reasonable notice of his intention to do so: 
provided that such notice shall not be given any later than 
12.00 noon on the day preceding the day upon which the 
changed start and finish times are to take effect. 

(3) (a) A break of ten minutes shall be allowed in the 
morning. 

(b) In the afternoon employees shall be permitted to 
consume refreshments without ceasing work. 

SECTION B—implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be any one of 
the following: 

(a) by workers working less than eight hours each 
day; or 

(b) by workers working less than eight hours on one 
or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all workers will be off duty during a 
particular work cycle; or 

(d) by rostering workers off duty on various days of 
the week during a particular work cycle so that 
each worker has one day of ordinary hours off duty 
during that cycle. 

(e) any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 10.—Public holidays, of this 
award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned. 

(3) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of workers in 
the plant or establishment concerned. 

(4) Notice of Days Off Duty. 
Except as provided in subclause (4) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, a worker in accordance with paragraphs (c) and (d) 
of subclause (1) hereof, is entitled to a day off duty during 
his work cycle, such worker shall be advised by the 
employer at least four weeks in advance of the day he is to 
take off duty. 

(5) (a) An employer, with the agreement of the majority 
of workers concerned, may substitute the day a 

worker is to take off in accordance with para- 
graphs (c) (d) of subclause (1) hereof, for another 
day in the case of a breakdown in machinery or 
a failure or shortage of electric power or to meet 
the requirements of the business in the event of 
rush orders or some other emergency situation. 

(b) An employer and worker may by agreement 
substitute the day a worker is to take off for 
another day. 

(c) An employer may institute a banking system of 
Rostered Days Off. 

Employees would therefore work on what 
would normally have been their rostered day off 
and accrue an entitlement to bank a rostered day 
off to be taken at a mutually convenient time for 
both the employee and the employer. 

No payments or penalty payment shall be made 
to employees working under this substitute 
banked Rostered Day Off. However the employer 
will maintain a record of the number of Rostered 
Days banked and will apply the Average Pay 
System during the weeks when an employee elects 
to take a banked Rostered Day Off. 

Employees terminating prior to taking any 
banked Rostered Day(s) Off shall receive the 
following: 

Average weekly pay x Number of Banked 
5 Substitute Days 

7.—Meal Break. 
(1) Not less than thirty minutes nor more than one hour 

shall be allowed for a meal each day between the hours of 
11.00 a.m. and 2.00 p.m. Monday to Friday inclusive.. 

(2) When an employee is required for duty during any 
meal time whereby his meal time is postponed for more than 
one hour, he shall be paid at overtime rates until he gets his 
meal. 

8.—Overtime. 
(1) All time worked before the usual starting time or after 

the usual finishing time on any day, Monday to Friday 
inclusive, shall be paid for at the rate of time and one-half 
for the first two hours and double time thereafter. 

(2) (a) Work done on Saturday after 12 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(b) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and one-half. 

(3) Work done on a Saturday prior to 12 noon shall be paid 
for at the rate of time and one-half for the first two hours 
and double time thereafter. 

(4) (a) When overtime work is necessary it shall, wher- 
ever reasonably practicable, be so arranged that 
employees have at least eight consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination 
of his ordinary work on one day and the 
commencement of his ordinary work on the next 
day that he has not at least eight consecutive hours 
off duty between those times shall, subject to this 
subclause, be released after completion of such 
overtime until he has had eight consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without 
having had such eight consecutive hours off duty, 
he shdl be paid at double rates until he is released 
from duty for such period and he shall then be 
entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 



(5) (a) When an employee is recalled to work after 
leaving the job he shall be paid for at least three 
hours at overtime rates. 

(b) Notwithstanding the provisions of paragraph (a) 
hereof, an employee required to attend for duty on 
a Saturday, Sunday or Public Holiday, the 
principal reason for such attendance being the 
requirement to examine or remove incubator 
plates, shall receive payment as follows: 

(i) Where the time worked does not exceed 
thirty minutes—payment of one hour's pay 
at the appropriate overtime rate. 

(ii) Where the time worked exceeds thirty min- 
utes but does not exceed one hour—payment 
of two hours pay at the appropriate overtime 
rate. 

(iii) Where the time worked exceeds one hour— 
payment shall be made in accordance with 
paragraph (a) hereof. 

(6) An employee shall not be compelled to work for more 
than six hours without a break for a meal. 

(7) (a) An employee required to work overtime for more 
than two hours without being notified on the 
previous day or earlier that he will be so required 
to work shall be supplied with a meal by the 
employer or paid three dollars and sixty five cents 
for a meal. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal the 
employer shall provide such meals or pay an 
amount of two dollars and fifty five cents for each 
second or subsequent meal unless he has notified 
the employee concerned on the previous day or 
earlier that such second or subsequent meal will 
also be required. 

(c) No meal need be provided or payment made to an 
employee living in the same locality as his usual 
place of work who can reasonably return home for 
any such meal. 

(d) If an employee in consequence of receiving such 
notice has provided himself with a meal or meals 
and is not required to work overtime or is required 
to work less overtime than notified, he shall be 
paid the amounts above prescribed in respect of 
the meals not then required. 

(8) (a) An employer may require any employee to work 
reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation party to this award, or an 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, be 
a party to or concerned in any ban, limitation or 
restriction upon the working of overtime in 
accordance with the requirements of this sub- 
clause. 

9.—Shift Work. 
(1) An employer may, if and when required, place an 

employee or employees on shift work, but before doing so 
he shall give notice of his intention to the union and of the 
intended starting and finishing times of ordinary working 
hours of the respective shifts. 

(2) (a) Where any work related to processing is carried 
out on shifts other than day shift and less than five 
consecutive afternoon or five consecutive night 
shifts are worked then the employee on such 
afternoon or night shifts shall be paid at overtime 
rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason 
of the fact that work on the process is not carried 
out on a Saturday or Sunday or on any public 
holiday. 

(3) An employee on shift work shall be paid 15% in 
addition to the ordinary rate when working any shift other 
than day shift, subject to the provisions of subclause (2) 
herein. 

(4) Where three shifts are worked, a meal break of not less 
than twenty minutes shall be allowed in each shift and paid 
for. 

(5) Where an employee is not required to work a shift in 
accordance with his given roster because of any of the 
holidays prescribed in clause 10 of this award, he shall be 
paid the shift loading prescribed in subclause (3) of this 
clause for that shift. 

10.—Public Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely: 
New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the 
subclause. 

(b) When any of the days mentioned in subclause 
(l)(a) hereof falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding 
Monday and when Boxing Day falls on a Sunday 
or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduc- 
tion of pay and the day for which it is substituted 
shall not be a holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be, 
a public half-holiday for the purposes of this award within 
the district or locality specified in the proclamation. 

11.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the provisions of this 
clause. 

(b) An employee who works an average of 38 
ordinary hours each week during a particular work 
cycle shall be entitled to pay during such absence 
calculated as follows: 
duration of absence appropriate weekly rate 
  x   
ordinary hours nor- 5 

mally 
worked that day 
An employee shall not be entitled to claim 

payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty occasioned by Clause 6.—Hours of 
Work of this award. 

(c) Notwithstanding the provisions of paragraph (b) 
of this subclause an employer may adopt an 
alternative method of payment of sick entitle- 
ments where the employer and the majority of his 
employees so agree. 

(d) Entitlement to payment shall accrue at the rate of 
l/6th of a week for each completed month of 
service with the employer. 

(e) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
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than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the employee's services terminate, 
if before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence 
or a hospital as a result of his personal ill health 
or injury for a period of seven consecutive days 
or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b), 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 13.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time that leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 13.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 

clause (2) of the Long Service Leave provisions published 
in volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

12.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de facto wife or de facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild be entitled, on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. Provided that payment in respect of bereavement 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

13.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment as prescribed shall 
be allowed annually to a employee by his employer after a 
period of twelve months' continuous service with such 
employer. 

(2) An employee before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
time he would have worked had he not been on leave during 
the relevant period. 

(3) During a period of annual leave an employee shall 
receive a loading of 17 1/2 per cent calculated on his 
ordinary rate of wage. Provided that where the employee 
would have received any additional rates for work per- 
formed in ordinary hours, as prescribed by this award, had 
he not been on leave during the relevant period and such 
additional rates would have entitled him to a greater amount 
than the loading of 17 1/2 percent, then such additional rates 
shall be added to the rate of wage inlieuofthel71/2 percent 
loading. Provided further, that if the additional rates would 
have entitled him to a lesser amount than the loading of 17 
1/2 per cent, then such loading of 17 1/2 per cent shall be 
added to his ordinary rate of wage in lieu of the additional 
rates. 

(4) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(5) (a) An employee whose employment terminates after 
he has completed a twelve monthly qualifying 
period and who has not been allowed the leave 
prescribed under this award in respect of that 
qualifying period shall be given payment in lieu 
of that leave, in lieu of so much of that leave as 
has been allowed unless:— 

(i) he has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period a worker law- 
fully leaves his/her employment or his/her em- 
ployment is lawfully terminated by the employer 



through no fault of the worker, the worker shall 
be paid one-thirteenth of a week's pay at his 
ordinary rate in respect of each completed week 
of continuous service. 

(6) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid 

(7) Any time in respect of which an employee is absent 
from work except time for which he is entitled to claim sick 
pay or time spent on holidays or annual leave as prescribed 
by this award shall not count for the purpose of determining 
his right to annual leave. 

(8) In special circumstances and by mutual consent of the 
employer, the employee and the union concerned, annual 
leave may be taken in not more than two periods. 

(9) The provisions of this clause shall not apply to casual 
employees. 

14.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 61 

of the Western Australian Industrial Gazette at pages 22 to 
27, both inclusive, are hereby incorporated in and shall be 
deemed to be part of this award. 

15.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 

as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed 4 weeks from the 
date of notice in writing by the employee to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessaiy before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction e 
with maternity leave, take any annual leave or * •- 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 



(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

16.—Right of Entry. 
(1) A duly accredited representative of the union shall be 

permitted to interview employees on the business premises 
of the employer during non-working times or meal breaks. 

(2) Provided that in the case of a dispute between the 
union and the employer, an accredited representative of the 
union upon prior notification to the employer shall be 
permitted to inspect work places and related equipment and 
interview employees covered by this award during the usual 
business hours of the employer. 

17.—Record. 
(1) A record, or records, shall be kept in each establish- 

ment by the employer wherein shall be entered— 
(a) The full name and last known residential address 

of each employee. 

(b) The age of each employee under the age of 
twenty-one years. 

(c) The nature of the work performed by each 
employee. 

(d) The classification of each employee and the year 
of experience level attained. 

(e) The daily hours, including overtime [if any], 
worked by each employee. 

(f) The weekly wage paid, including overtime (if 
any), to each employee and the employee's 
signature acknowledging such payment, if correct. 

Such record, or records, shall be open to a duly accredited 
representative of the Union during the usual business hours 
for the purpose of inspecting and recording such informa- 
tion. 

18.—Fares and Travelling Time. 

(1) (a) An employee who, on any day, or from day to day 
is required to work at a job away from his 
accustomed work place shall, at the direction of 
his employer, present himself for work at such job 
at the usual starting time. 

(b) An employee to whom paragraph (a) of this 
subclause applies shall be paid at ordinary rates 
for time spent in travelling between his home and 
the job and shall be reimbursed for any fares 
incurred in such travelling, but only to the extent 
that the time so spent and the fares so incurred 
exceed the time normally spent and the fares 
normally incurred in travelling between his home 
and his accustomed work place. 

(c) An employee who with the approval of his 
employer uses his own means of transport for 
travelling to or from outside jobs shall be paid the 
amount of excess fares and travelling time which 
he would have incurred in using public transport 
unless he has an arrangement with his employer 
for a regular allowance. 

(2) For travelling during working hours from and to the 
employer's place of business or from one job to another, an 
employee shall be paid by the employer at ordinary rates. 
The employer shall pay all fares and reasonable expenses in 
connection with such travelling. 

19.—Car Allowance. 

The employer shall pay an employee an allowance at the 
rate of 31 cents for each kilometre travelled if such 
employee is required to use his private motor vehicle on the 
employers business. 

20.—Miscellaneous. 

(1) The employer shall provide each employee with a 
locker wherein the equipment and protective clothing 
ordinarily required for the performance of his duties may be 
kept and the employer shall thereby be relieved of 
responsibility for the loss of such equipment, except in the 
case of loss by fire. 

(2) (a) The employer shall have available a sufficient 
supply of protective equipment [as, for example, 
glasses, gumboots, helmets, overalls, dust coats or 
other efficient substitutes thereof] for use by his 
employees when employed on work for which 
protective equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgement 
when he receives any article of protective equip- 
ment and shall return that article to the employer 
when he has finished using it or on leaving his 
employment. 



(3) Adequate lighting shall be provided within the limit 
of the S.A.A. Code on Artificial Lighting of Buildings, (A.S. 
CA30-1965) as follows:— 

General Areas—300 LUX 
♦Bench—500 LUX 
♦Denotes tasks where precautions against reflecting 
glare are essential. 

(4) The employer shall provide a notice board for the 
posting of union notices. 

21.—No Reduction. 
Nothing contained in this Award shall entitle an employer 

to reduce the wage of any employee, who at the date of this 
award, was being paid a higher rate of wage than prescribed 
for his or her class of work. 

22.—Lower and Higher Grade Duties. 
(1) An employee who is called upon to perform work of 

a lower grade than that in which he is normally engaged 
shall suffer no reduction in his wage on that account. 

(2) An employee who, on any day, is called upon to 
perform work at a higher grade than that in which he is 
normally engaged shall be paid at the rate of the first year 
of experience prescribed for the classification and level of 
duties he is performing, provided that the work performed 
in the higher grade is of more than four hours duration in 
which case he shall be paid at the higher rate for the whole 
of that day. 

23.—Certificate of Service. 
Upon termination of employment the employer when 

requested by the employee shall provide him with a 
certificate of service stating length of service, duties 
performed and classification details. 

24.—^Termination of Employment. 
(1) Except in the case of a casual employee, the contract 

of hire of every employee shall be weekly and terminable 
by one week's notice on either side given on any day or, in 
the event of such notice not being given, by the payment of 
one week's pay by the employer or the forfeiture of one 
week's pay by the employee. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except where such absence from 
work is due to illness and comes within the provisions of 
clause 11.—Absence Through Sickness or such absence is 
on account of holidays to which the employee is entitled 
under the provisions of this award. 

(3) The contract of hire of a casual employee shall be 
hourly and terminable by one hour's notice on either side 
given at any moment or in the event of such notice not being 
given, by the payment of one hour's pay by the employer 
or the forfeiture of one hour's pay by the employee. 

(4) Nothing contained in this clause shall affect the right 
of the employer to dismiss an employee without notice for 
misconduct provided that an employee dismissed for 
misconduct other than theft, wilful damage or assault shall 
be entitled to the payment of wages up to the time of 
dismissal. 

25.—Stand Down. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the break-down of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

26.—Classification Structure and Definitions. 
(1) Level 1 Laboratory Technical Assistant: 

(a) A Level 1 Laboratory Technical Assistant: 
(i) shall have attained a grade of C or better in 

the Certificate of Secondary Education Ex- 
amination or equivalent in mathematics, in a 
biological science subject and/or chemistry 
if appropriate; 

(ii) shall hold a Certificate in Introductory 
Laboratory Skills (issued by TAPE) or a 
recognised equivalent; and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
to perform the duties of a Level 1 Laboratory 
Technical Assistant. 

(b) An employee at this level: 
(i) shall perform technical duties in chemical, 

physical and microbiological analysis; 
(ii) shall be responsible for the quality of his/her 

own work subject to detailed direction; and 
(iii) shall work in a team environment under 

routine supervision and undertake duties in 
a safe and responsible manner. 

Indicative of the tasks which an employee 
at this level may perform are the following: 

— sample collection; 
— cleaning of equipment and facilities; 
— media preparation and decontamination; 
— majonnier testing of fats and solids; 
— limited interpretation of results; 
— undertake training for progression to 

Level 2. 
(2) Level 1 Developmental Technical Assistant: 

(a) A Level 1 Developmental Technical Assistant: 
(i) shall have attained a Grade C or better in the 

Certificate of Secondary Education Exami- 
nation or equivalent in mathematics, in a 
biological science subject and/or chemistry 
if appropriate; and 

(ii) shall be classified as a trainee until he/she 
develops the necessary skills and knowledge 
to perform the duties of a Level 1 Develop- 
mental Technical Assistant. 

(b) An employee at this level: 
(i) shall perform basic technical duties relating 

to product development and improvement; 
(ii) shall be responsible for the quality of his/her 

own work subject to detailed direction; and 
(iii) shall work in a team environment under 

routine supervision and undertake duties in 
a safe and responsible manner. 

Indicative of the tasks which an employee 
at this level may perform are the following: 
— kitchen maintenance; 
— mix and hand sample preparation; 
— assistance in sensory evaluations; 
— undertake training for progression to 

Level 2. 
(3) Level 2 Laboratory Technician: 

(a) A Level 2 Laboratory Technician: 
(i) shall have attained a Grade C or better in the 

Certificate of Secondary Education Exami- 
nation or equivalent in mathematics, in a 
biological science subject; 

(ii) shall have at least two years' experience as 
a Laboratory Technical Assistant (or other 
appropriate industry experience which ena- 
bles the required duties to be undertaken); 

(iii) shall hold a Certificate in Laboratory Prac- 
tices (Biological and Physical Sciences) or a 
Certificate in Laboratory Practices (Biologi- 
cal Sciences) or a recognised equivalent; and 

(iv) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 2 Laboratory Technician. 

(b) An employee at this level: 
(i) shall be able to perform technical duties of 

some complexity in accordance with ac- 
cepted procedures independently or under 
direction from a Technical Officer; 
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(ii) shall be able to interpret result, exercise 
professional judgement and alert the appro- 
priate personnel regarding the non-confor- 
mance to accepted standards if it is neces- 
sary; 

(iii) shall be able to carry out duties related to 
chemical and microbiological analysis; 

(iv) shall be able to work in a team environment 
under routine supervision; and 

(v) shall be responsible for his/her own work. 
Indicative of tasks which an employee at 

this level may perform are the following: 
— any Level 1 duties; 
— routine and non-routine analysis requir- 

ing a higher level of technical sophisti- 
cation than Level 1 duties without 
formulation of procedures; 

— calibration of equipment; 
— participate in the training and supervi- 

sion of Level 1 Laboratory Technical 
Assistants; 

— undertake training for progression to 
Level 3. 

(4) Level 2 Developmental Technician: 
(a) A Level 2 Developmental Technician; 

(i) shall have attained a Grade C or better in the 
Certificate of Secondary Education Exami- 
nation or equivalent in mathematics and in 
another science subject; 

(ii) shall have two years or more experience as 
a Level 1 Developmental Technical Assistant 
or other appropriate industry experience 
which enables the required duties to be 
undertaken; 

(iii) shall hold a Certificate in Laboratory Prac- 
tices (Biological and Physical Sciences) or a 
Certificate in Laboratory Practices (Biologi- 
cal Sciences) or a recognised equivalent; and 

(iv) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 2 Developmental Technician. 

(b) An employee at this level; 
(i) shall be able to carry out research and 

developmental tasks of some complexity 
under direction from a Level 3 Technical 
Officer; 

(ii) shall be able to work in a team environment 
under routine supervision; and 

(iii) shall be responsible for the quality of his/her 
own work. 

Indicative of tasks which an employee at 
this level may perform are the following: 
— any Level 1 duties; 
— sensory evaluation and interpretation of 

results 
— stock-taking and purchase of materials 

and consumables; 
— maintenance of the flavour collection; 
— liaison with suppliers and requesting 

flavour samples; 
— assisting in organising factory trials and 

participating in them if it is necessary; 
— participate in the training and supervi- 

sion of Level 1 Developmental Techni- 
cal Assistants; 

— undertake training for progression to 
Level 3. 

(5) Level 3 Laboratory Technical Officer: 
(a) A Level 3 Laboratory Technical Officer: 

(i) shall have obtained either an Associate 
Diploma of Applied Science (Laboratory 
Techniques, Biology and Chemistry) or a 

recognised equivalent or a superior appropri- 
ate qualification; 

(ii) shall have experience as a Laboratory Tech- 
nician (or other appropriate industry experi- 
ence which enables the required duties to be 
undertaken); and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 3 Laboratory Technical Officer. 

(b) An employee at this level: 
(i) shall direct and supervise Level 1 and Level 

2 employees; 
(ii) shall be responsible for the manner, accuracy 

and timing of work which is performed under 
his/her supervision; 

(iii) shall report results in the agreed manner, 
shall advise Quality Assurance about non- 
conformance with agreed specifications or 
acceptable priorities and/or conditions; and 

(iv) shall write up procedural instruction for 
inclusion in the laboratory manual. 

Indicative of the tasks which an employee 
at this level may perform are the following: 
— any Level 1 or Level 2 duties; 
— routine and non-routine analysis requir- 

ing a higher level of technical sophisti- 
cation; 

— allocation of duties and jobs to Level 1 
and Level 2 employees; 

— testing for potential palliogens; 
— maintaining and pursuing NATA signa- 

tory status and maintaining NATA 
registration standards; 

— undertake training for progression to 
Level 4. 

(6) Level 3 Developmental Technical Officer: 
(a) A Level 3 Developmental Technical Officer: 

(i) shall have obtained a Diploma in Food 
Technology Studies or a degree in Applied 
Science (Home Economics) or a recognised 
appropriate equivalent qualification; 

(ii) shall have experience as a Level 2 Develop- 
mental Technician or other appropriate in- 
dustry experience which enables the required 
duties to be undertaken; and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 3 Developmental Technician 
Officer. 

(b) An employee at this level: 
(i) shall be able to apply knowledge, judgement 

and skill to the process of product develop- 
ment and improvement; 

(ii) shall be responsible for the quality of his/her 
own work; and 

(iii) shall carry out developmental work of some 
complexity under general direction of an R 
& D Project Co-ordinator. 

Indicative of tasks which an employee at 
this level may perform Ire the following: 
— any Level 1 or Level 2 duties; 
— operation of taste panels for sensory 

evaluation; 
— preparation and collation of taste panel 

results; 
— appraising alternative raw materials; 
— appraising potential agency lines; 
— participate in training and supervision 

of Level 1 and Level 2 Developmental 
Assistants and Developmental Techni- 
cians. 
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(7) Leading Laboratory Technical Officer: 
(a) A Leading Laboratory Technical Officer: 

(i) shall have the qualifications and experience 
of a Laboratory Technical Officer as defined 
in subclause 5(a) of this clause; and 

(ii) shall have a thorough knowledge of both 
chemical and microbiological analysis and 
shall have sufficient experience of both of 
these fields to enable such thorough knowl- 
edge. 

(b) An employee at this level in addition to Level 3 
duties: 

(i) shall be responsible and accountable for the 
administration and operation of the labora- 
tory complex; 

(ii) shall co-ordinate laboratory activities; 
(iii) shall liaise with the Laboratory Manager on 

general and specific laboratory administra- 
tion; 

(iv) shall be responsible for such administrative 
duties within the laboratory as the organisa- 
tion of overtime roster, processing of time 
sheets and clock cards and supply of protec- 
tive clothing; 

(v) shall update and maintain the laboratory 
manual; and 

(vi) shall liaise with QA, R&D and production 
to regulate and assess new work require- 
ments. 

(8) Casual Employee: 
A casual employee is an employee who is engaged on an 

hourly contract of hire and fire, is classified in accordance 
with the foregoing definitions and paid in the prescribed 
manner for such an employee. 

(9) (a) Promotion within a level will be based on the 
acquisition of skills and demonstrated competence 
in performance of tasks at that level. 

(b) Promotion from one level to another will be 
dependent on the following: 

(i) achievement of appropriate qualifications; 
(ii) acquisition of skills at the level being sought 

as well as basic levels; 
(iii) job availability. 

(c) The determination whether an individual success- 
fully acquired a certain skill level or not will be 
subject to an agreement between the employee 
concerned and the Laboratory Manager. 

(d) Should no agreement be reached regarding a 
promotional criteria as referred to in subclauses 
9(b)(i) and 9(b)(ii) of this clause, the matter may 
be referred to Senior Management and the Union 
for determination. 

27.—Wages. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The following shall be the rates of ordinary wages 
payable to employees covered by this award: 

Wage 
per week 

$ 
Level 1 
Level 1 Trainee 382.90 
Level 1 Laboratory Technical Assistant 398.30 
Level 1 Developmental Technical Assistant 398.30 
Level 1 Employee Trained to Level 2 417.90 

Wage 
per week 

$ 
Level 2 
Level 2 Trainee 441.20 
Level 2 Laboratory Technician 451.80 
Level 2 Developmental Technician 451.80 
Level 2 Employee Trained to Level 3 465.20 

Level 3 
Level 3 Trainee 485.40 
Level 3 Laboratory Technical Officer 499.90 
Level 3 Developmental Technical Officer 499.90 
Level 3 Employee Trained to Leading Lab- 

oratory Technical Officer Level 528.90 
Leading Laboratory Technical Officer: 
A Leading Laboratory Technical Officer shall receive the 

appropriate rate for an employee trained to Leading 
Technical Officer Level plus a Leading Laboratory Techni- 
cal Officer allowance of $31.70 per week. 

(2) Notwithstanding the foregoing prescribed wage rates, 
a Level 1 Laboratory Technical Assistant under 20 years of 
age shall receive as an ordinary rate of wage, a percentage 
of the level 1 employee weekly rate shown for such 
classification, calculated to the nearest ten cents, on the 
following basis: 

% 
17 years of age and under 52 
18 years of age 62 
19 years of age 75 

(3) A casual employee shall receive twenty percent in 
addition to the appropriate ordinary rate prescribed in this 
clause. 

(4) Notwithstanding that implied in the aforegoing: 
(a) A new employee 20 years of age or over without 

relevant food industry experience shall be subject 
to a six month probationary period which shall 
count as experience or it may be partially 
recognised by agreement between the employer 
and the union. 

(b) A new employee with formal qualifications and 
relevant food industry experience shall be subject 
to a six month assessment/probationary period (if 
desired by the employer) but if the employee's 
performance is satisfactory, i.e. the employer 
wishes to retain the employee's services, all 
relevant industry experience counts as experience 
(unless it is agreed by the union that special 
circumstances exist) and thereafter the appropriate 
pay rate shall apply respectively. 

(c) An employee whilst under assessment/probation 
shall receive the level 1 employee rate of pay 
attached to that employee's classification. 

28.—Liberty to Apply. 
Liberty to apply is reserved to the union with respect to 

Long Service Leave and Study Leave. 

29.—Payment of Wages. 
(1) Employee who actually works 38 ordinary hours each 

week: 
In the case of an employee whose ordinary hours of work 

are arranged so that he works 38 ordinary hours each week, 
wages shall be paid weekly. 

(2) Employee who works an average of 38 ordinary hours 
each week: 

In the case of an employee whose ordinary hours of work 
are arranged so that he works an average of 38 ordinary 
hours each week during a particular work cycle, wages may 
be paid weekly according to a weekly average of ordinary 
hours worked even though more or less than 38 ordinary 
hours may be worked in any particular week of the work 
cycle. 
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(3) Commencement and Termination of Employment: 

(a) An employee who lawfully leaves his employ- 
ment or is dismissed for reasons other than 
misconduct shall be paid all moneys due to him 
at the termination of his service with the em- 
ployer, before leaving the employer's premises or 
alternatively (except in the case of casual employ- 
ees) a cheque for the amount due may be 
forwarded to the employee's last known address 
within 48 hours of such termination. 

(b) An employee who commences employment dur- 
ing a work cycle shall either— 

(i) receive payment for any Day Off duty 
occasioned by Clause 6.—Hours of Work 
only for the hours accrued toward that day off 
during the work cycle; 

(ii) be paid for the hours actually worked in that 
work cycle and not be granted a day off with 
pay. 

(c) An employee who has not taken the Day Off due 
to him during the work cycle in which employ- 
ment is terminated, the wages due to that 
employee shall include a total of hours accrued 
toward that day off during that work cycle for 
which payment has not already been made. 

(d) Where the employee has taken a Day Off during 
the work cycle in which employment is termi- 
nated, the wages due to that employee shall be 
reduced by the total of hours for which payment 
has already been made but which have not accrued 
toward that Day Off during the work cycle. 

(4) Payment for Day Off: 

(a) An employee who is absent from duty other than 
on a public holiday or day in lieu thereof, paid sick 
leave, or bereavement leave shall have his 
payment for any Day Off duty occasioned by 
subclause (1) of Clause 9.—Hours of Work of this 
award reduced proportionately. 

(5) All wages shall be paid by electronic fund transfer into 
an account nominated by the employee. In order to avoid 
delay the processing of weekly wages shall be so arranged 
so as to be available to the employee on the appropriate pay 
day. 

30.—Workplace Flexibility and Career Pathing. 

(1) An employee classified in accordance with Clause 
26.—Classification Structure and Definitions, may be 
required to work in either R&D Section or in the 
Laboratory Complex as the need arises. 

(2) The Laboratory Manager shall conduct annual reviews 
for the purpose of: 

(i) performance review; 

(ii) determination of attained skill level; 

(iii) setting objectives/goals with particular reference 
to skill development and career pathing. 

(3) In addition to annual reviews there shall be three- 
monthly progress reviews to monitor and discuss short term 
developments. 

Dated at Perth this 25th day of September, 1981. 

PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

PAB No. 127, 128 and 129 of 1992. 
Between: 

Mr P. Mott 
Mr H. Thomson 
Mr J. Roseveare 

Recommended Applicants. 
and 

Mr D. Pilling 
Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD 
This 11th day of March 1993. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR L. VINCENT—MEMBER. 

MR J. LOVE—MEMBER. 

Position: Manager, Swan, Bentley and Mt Henry Health 
Service, East Metro Health Services. 

Appearances: Ms M. Kuhne appeared on behalf of the 
Recommended Applicants. 

Mr K. Trainer appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: These appeals lodged by Mr D. 
Pilling against the recommendations that Mr P. Mott, Mr J. 
Thomson and Mrs J. Roseveare respectively should be 
appointed to the newly created positions of Manager— 
Swan, Bentley and Mt Henry Health Services. These appeals 
were listed for hearing conjointly on 11 March 1993. 

At the outset, Mr J. Ross sought leave to intervene in 
proceedings so as to invite the Board to refrain from hearing 
the appeals until such time as a dispute between the Civil 
Service Association and the Health Department as to the 
identity of the employer of these items was resolved. The 
dispute was the subject of a conference before the Public 
Service Arbitrator pursuant to S.44 of the Industrial 
Relations Act 1979. If the view of the Association prevailed, 
then these appeals would properly be heard in another place 
pursuant to an agreement between the Association and the 
Government of W.A.. The Board accepted the view of the 
employing authority's representatives that until such time as 
an arbitrated decision was available then the employer's 
ruling that the new posts are subject to Hospital Salaried 
Officers' Association coverage should suffice. It is indeed 
true that the C.S.A. has not attempted to seek an arbitrated 
resolution to Application No. 62 of 1992. 

Mr Trainer, who appeared for the appellant, raised the 
preliminary issue of proper jurisdiction. He submitted that 
in relation to Appeal No. 127 of 1992 there could be no valid 
recommendation on foot because the position of Manager 
Swan Health Service was not vacant. His client, Mr Pilling 
had, since 1985, occupied the position of Manager, Swan 
Districts Hospital at Level 9. From 1 January 1992 he had 
complied with his employer's instructions and accepted a 
range of new duties. These duties were listed in Mr Filling's 
statement of evidence and it was submitted that they were 
identical with the duties listed for the newly advertised 
positions. There was no mechanism in the Hospitals Act to 
transfer Mr Pilling from his post and he had been given no 
notice that he was to be removed from the position. In the 
circumstances, Mr Trainer argued that Mr Filling's item had 
effectively been reclassified and in accordance with custom 
and practice he should be given the benefit of that 
reclassification. 

Evidence was adduced to support the position put by Mr 
Trainer from the appellant and from Mr Panizza, an officer 
of the H.S.O.A.. Under cross examination, Mr Pilling 
accepted that his substantive position had been Administra- 
tor, not Manager, and he had been notified that a new 
position was to be created. 
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Ms Kuhne, who appeared for the employing authority, led 
evidence from Mr Waters and Dr Joyner to support her 
contention that Mr Pilling was still, in a substantive 
capacity, an Administrator at Level 9. He was subject to 
redeployment because the duties of his former post had been 
absorbed into the newly created position which was much 
broader in scope and oriented towards the management of 
change. 

The Board rejected the submission on want of jurisdiction 
and proceeded to the merit of the appeals. 

Dr Joyner, who chaired the selection panel, was the key 
witness in terms of the Board's understanding of the real 
requirements of the new positions. He gave us an overview 
of the remarkable development and re-organisation that was 
ongoing in the delivery of efficient and cost effective public 
health services in Western Australia. As Regional General 
Manager of the East Metropolitan Health Service, Dr Joyner 
continued as Chief Executive Officer of Royal Perth 
Hospital with added responsibility for all health services in 
one third of the metropolitan area. The importance of these 
new Manager roles was evidenced by the uncommonly 
senior status of the members of the selection panel. 

The panel had considered thirty applications, with ten 
short listed for interview. Six of those applicants, including 
Mr Pilling, had been adjudged as suitable for appointment, 
that is, capable of fulfilling the role. The task is to choose 
the most suitable or the best applicants and the panel was 
confident that their task had been accomplished. They had 
relied on the essential selection criteria to make their 
choices, although the desirable criteria added to the 
advantage held by the recommendees. 

Referees had been consulted but only to provide 
confirmation or otherwise of the views already formed and 
that had indeed been the outcome. The assessment of the 
referees confirmed the panel's findings. 

Dr Joyner was at pains to reassure Mr Pilling that his 
ability and performance were in no way denigrated; the 
panel felt that those selected were outstanding officers. 

Mr Trainer left no stone unturned in prosecuting Mr 
Filling's claims. He called a minor procession of supporting 
witnesses who were warm in their commendation of Mr 
Filling's efforts as Administrator at Swan District Hospital. 
In those areas of the selection criteria which related to day 
to day hospital management he could at least match the 
claims of Ms Roseveare and Mr Mott. It was the 'big 
picture' appreciation which highlighted the advantages the 
recommended applicants held over the appellant. In discus- 
sions of policy, planning, management, health systems, 
initiative and the like, Mr Filling's vision seemed limited 
to his hospital experience while the other parties demon- 
strated a conceptual framework with a statewide or national 
focus. 

The onus rests on the appellant to demonstrate a better 
claim to the position if an appeal is to succeed. Despite being 
well served by his agent, Mr Pilling was unable to convince 
any member of the Board of a superior claim, so all three 
appeals must be dismissed. The criteria have not been 
traversed in detail because at the end of the day the Board 
would not quarrel with any aspect of the selection panel's 
assessment which was outlined so clearly to us by Dr Joyner. 

FILE DATE LODGED DECISION EFFECTIVE FINALISATION 
NUMBER DATE DATE 

PSA 218/92 18/09/92 Dismissed 16/12/92 
PSA 219/92 18/09/92 Dismissed 16/12/92 
PSA 220/92 18/09/92 Dismissed 16/12/92 
PSA 221/92 18/09/92 Dismissed 16/12/92 
PSA 222/92 18/09/92 Dismissed 16/12/92 
PSA 231/92 12/10/92 Withdrawn 22/12/92 
PSA 232/92 12/10/92 Withdrawn 22/12/92 
PSA 233/92 12/10/92 Withdrawn 22/12/92 
PSA 115/92 11/06/92 Withdrawn 05/01/93 
PSA 224/92 01/10/92 Withdrawn 28/01/93 
PSA 2/93 12/01/93 Dismissed 08/02/93 
PSA 259/92 04/12/92 Reclassified 08/02/93 08/02/93 

to Level 6 
PSA 137/92 30/07/92 Dismissed 09/02/93 
PSA 116/92 12/06/92 Dismissed 16/02/93 
PSA 63/90 15/06/90 Withdrawn 15/02/93 
PSA 234/92 15/10/92 Withdrawn 18/02/93 
PSA 260/92 08/12/92 Withdrawn 18/02/93 
PSA 124/92 26/06/92 Dismissed 22/02/93 
PSA 123/92 26/06/92 Dismissed 22/02/93 
PSA 122/92 26/06/92 Dismissed 22/02/93 
PSA 121/92 26/06/92 Dismissed 22/02/93 
PSA 239/92 23/10/92 Dismissed 25/02/93 
PSA 128/92 13/07/92 Dismissed 23/02/93 
PSA 244/92 04/11/92 Dismissed 26/02/93 
PSA 174/90 23/10/90 Dismissed 11/03/93 
PSA 127/91 20/12/91 Withdrawn 17/09/92 
PSA 178/90 19/11/90 Withdrawn 23/09/92 
PSA 117/92 16/06/92 Withdrawn 25/09/92 
PSA 126/91 20/12/91 Withdrawn 25/09/92 
PSA 128/91 20/12/91 Withdrawn 12/10/92 
PSA 58/91 15/04/91 Withdrawn 14/10/92 
PSA 223/92 25/09/92 Withdrawn 14/10/92 
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6 April 1993. 

Reasons for Decision. 
THE CHAIRPERSON: These are "protective" promotion 
appeals filed in respect of decisions by the employer to 
recommend certain of its employees to fill 25 positions of 
Associate Director (Academic) at various of its institutions. 
Some 64 "outright" appeals involving the same positions 
have already been determined. Reasons for decision have 
issued in respect of all of these. Those reasons included 
comments on the selection processes, the impact of some 
work practices and the role of the Government School 
Teachers Tribunal (hereinafter "the Tribunal") as pre- 
scribed by the Industrial Relations Act 1979 (hereinafter 
"the Act"). 

The appeals dealt with here involve decisions arising out 
of the same frame and must be dealt with in accordance with 
the Act too. The observations expressed in the earlier 
decisions therefore are of no less moment in relation to these 
appeals. 

The positions under appeal were advertised in August 
1991 with a closing date of 23 August 1991. The 
advertisement stated that the position of Associate Director 
(Academic) "is a key educational position, responsible for 
the delivery of educational and training programs" with the 
key responsibilities being the management and delivery of 
a range of educational and training programs. The duties and 
responsibilities were described as follows— 

3.1 Manages the development and delivery of a range 
of educational and training programs, including 
establishing and monitoring quality measurement 
control. 

3.2 Establish and manage effective internal and 
external communication networks, to ensure pro- 
gram objectives are being met. Establish and 
monitor input/output targets as specified in Re- 
source Agreements. 

3.3 Establish college course profiles and negotiate 
profiles and negotiate appropriate level of re- 
sources to be applied to the delivery of a range of 
educational and training programs. 

3.4 Co-ordinate, develop and implement appropriate 
timetables and evaluation processes, for all aca- 
demic programs delivered. 

3.5 Implement professional development programs 
and manage appropriate systems to monitor and 
enhance die professional development of aca- 
demic and technical support staff. 

3.6 Manage the allocated human and physical re- 
sources for the relevant educational programs and 
ensure that these are deployed efficiently and 
effectively. 

3.7 Assist in the selection and appraisal of teaching 
and technical support staff for reach program unit. 

3.8 Perform other duties as specified by the Assistant 
Director (Academic) Regional Director in relation 
to the management of program delivery. 
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The selection criteria were specified in the advertisement 
as follows— 

• Essential 
A relevant teaching qualification 
Applicants are expected to be able to demonstrate 
skills against the following criteria. 
— Communication and interpersonal skills, in- 

cluding negotiating skills. 
— Ability to manage people. 
— Policy formulation skills. 
— Conceptual and analytical ability. 
— Initiative. 

Demonstrated management skills in the delivery 
of educational and training programs within the 
Technical and Further Education system. 

• Desirable 
Broad teaching experience in the Technical and 
Further Education system. 
Additional tertiary qualifications. 
Awareness of regional requirements for skills 
formulation. 

All the appeals come before the Tribunal pursuant to 
section 78(l)(b)(i) of the Industrial Relations Act 1979. 
Section 78(l)(b)(i) is in the following terms— 

78. (1) Subject to Division 3 of Part II, the Tribunal 
has exclusive jurisdiction— 

(a) ... 
(b) to hear and determine— 

(i) any appeal by a teacher against a 
recommendation of the Chief Executive 
Officer of the Department recommend- 
ing the promotion of a teacher to a new 
office or vacancy in the teaching staff of 
the Department; 

Subsection (2)(a), (b) and (c) prescribes the limits of 
access to the Tribunal for appeals by teachers against a 
recommendation for promotion. These provisions are as 
follows— 

78. (1) ... 
(2) In relation to the jurisdiction conferred on the 

Tribunal by subsection (l)(b)(i)— 
(a) an appeal lies by a teacher who is 

employed in the Department in other 
than a permanent capacity if and only 
if— 

(i) the person recommended by the 
Chief Executive Officer of the 
Department to the new office or 
vacancy in office is not employed 
in the Department in a permanent 
capacity; and 

(ii) the appellant is in continuous em- 
ployment in the Department in a 
full-time capacity; 

(b) an appeal does not lie by a teacher who 
was not an applicant for the recommen- 
dation of the Chief Executive Officer of 
the Department to a new office or 
vacancy in the teaching staff of the 
Department; 

(c) an appeal does not lie in respect of a 
recommendation of the Chief Executive 
Officer of the Department recommend- 
ing the promotion of a teacher to a new 
office, or vacancy in an office, in the 
teaching staff of the Department that is 
an office within the class of office 
prescribed for the purposes of this 
paragraph; 

The remaining provision in that subsection is particularly 
relevant to the Tribunal's role in dealing with some of the 
promotion appeals raised pursuant to section 78(l)(b)(i) in 

relation to the position of Associate Director (Academic). 
That provision is as follows— 

78. (1) ... 
(2) (a) ... 

(b) ... 
(c) ... 
(d) the Tribunal shall, in hearing and deter- 

mining any appeal, have regard to the 
order of preference for employment 
submitted by an appellant in his applica- 
tion for promotion to a new office or 
vacancy but where the appellant satis- 
fies the Tribunal that circumstances 
have changed since the date of his 
application and that those changed cir- 
cumstances justify a change in the order 
of preference so submitted the Tribunal 
shall permit the appellant to alter the 
order of preference submitted by the 
teacher and shall have regard to the 
order of preference as so altered. 

The authority of the Tribunal in determining an appeal 
raised pursuant to section 78 is provided for in subsection 
(4) which states that, without limiting the generality of the 
power of the Tribunal to hear and determine an appeal, the 
Tribunal— 

may confirm, modify or reverse any decision, 
determination or finding appealed against. 

However there are legislative constraints on the Tribunal 
in respect of the basis on which any promotion appeal may 
be determined. These are not only limited. So far as they go 
to seniority they reflect a criterion which actually has been 
rejected in the work place is a measure and was not used in 
the selection process used for the positions under appeal 
here. 

Subsection (2) of section 80 of the Act states that the 
grounds of any appeal brought pursuant to section 
78(l)(b)(i) may be— 

(a) superior efficiency; or 
(b) equal efficiency and seniority to the teacher 

recommended for promotion by the Chief Execu- 
tive Officer of the Department. 

[Emphasis added] 
Clearly these criteria are disjunctive. If an appellant 

establishes superior efficiency to a recommended applicant 
on appeal then the consideration goes no further and the 
appeal would be upheld. However if an appellant is able to 
demonstrate only equal efficiency to a recommended 
applicant the Tribunal is obliged to have regard for the 
criterion of seniority. If the appellant in these circumstances 
is able to demonstrate greater "seniority", then his/her 
appeal would be upheld. This criterion is defined under 
subsection (1) of section 80 as meaning, between teachers, 

seniority by longer period of continuous full-time 
service as a teacher in the Department calculated from 
the date of the appointment of the teacher to the 
Etepartment and excluding any previous service as a 
teacher with the Department prior to that date; 

There is no prescription or definition of "efficiency" in 
the Act itself but in the same subsection it is prescribed that 
"efficiency"— 

means efficiency as defined in the regulations in force 
under this Act; 

The authority for making regulations for the purposes of 
the Act is relevantly vested by the legislation in the members 
of the Western Australian Industrial Relations Commission. 
As has already been noted this authority was exercised in 
1991 to replace the existing definition of' 'efficiency''. Prior 
to then the definition was as follows. 

"efficiency" means special qualifications, aptitude 
and experience for the position to be filled together 
with diligence, good conduct of the teacher and his 
status at die time of the application but any service by 
him in an acting capacity shall be disregarded. 
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Regulation 35 now defines "efficiency" as follows. 
35. For the purposes of the interpretation of that term 

in subsection (1) of section 80 of the Act— 
"efficiency" shall be determined by having 
regard for the position to be filled and the 
experience, qualifications, diligence and conduct 
of the teacher; but shall not include experience in 
an acting capacity. 

The difference between the two definitions is significant; 
particularly in the deletion of "status". 

It is convenient at this point to make some further 
observations on the processes of selection/determination in 
these cases of vacancies in the positions of Associate 
Director (Academic). These comments should be read with 
the observations already made by the Tribunal in the reasons 
which issued in the bulk of the outright appeals already 
determined. 

First, the task of the Tribunal in dealing with a promotion 
appeal as imposed by the legislation (i.e. determining 
whether an appellant has a better claim to a particular 
position than the recommended applicant on the grounds of 
"efficiency" and, if that be equal, on the basis of 
"seniority") has been particularly difficult in all these 
appeals. Some causes, problems and concerns have been 
adverted to in the earlier reasons which issued on 30 March 
1993. They lie in the change to merit promotion, the actual 
selection processes, the legislative constraints on the 
Tribunal's consideration and the fact of a lengthy period in 
the work environment where vacant positions were not 
filled, where short term and diverse work arrangements were 
entered into, where "expressions of interest" positions, 
"contract" positions and "acting" positions were availed 
of but with the effect on only some of a distinct disadvantage 
when it came to the criteria which must be applied on appeal. 

There are other problems. "A relevant teaching qualifica- 
tion" was included in the essential selection criteria as 
advertised for these positions. It would follow that, given 
that the meeting of the essential criteria is a matter of 
competition between candidates for the vacant position, then 
a candidate with a higher level teaching qualification or 
more teaching qualifications might have a competitive edge. 
But it appears that at all times this criterion was treated in 
the selection process simply as a pre-requisite. That is, 
provided that an applicant had "a teaching qualification" 
then that person was eligible to be considered. Given the fact 
that DEVET's senior teaching staff includes persons from 
an industrial background, it is more likely than not the 
treatment of the teaching qualification criterion as a 
pre-requisite was a reflection of what was actually always 
intended. But, quite simply, that was not reflected in the 
advertisement. Not surprisingly this criterion was raised in 
appeal proceedings by some candidates as one in which they 
had a competitive edge. 

The Tribunal is quite certain that in the actual selection 
process all applicants involved were treated equally in 
respect of this criterion in that, provided that each had a 
teaching qualification, then that applicant was deemed to 
have met the criterion. Quality or competitiveness did not 
come into it in aid of or to the disadvantage of any applicant. 
Nonetheless it is worth noting that these circumstances 
posed yet another dilemma on the appeal. 

There were more. The difficulty many applicants ap- 
peared to have in interpreting "policy formulation" was 
noted in the earlier reasons. Another difficulty appeared to 
be in interpreting "conceptual and analytical ability" and 
"initiative" for the purposes of examples. Given that nearly 
all the appellants and recommended applicants which the 
Tribunal saw had occupied important educational positions 
in technical and further education, the fact of the extent of 
this problem should be of concern. 

It may be that the explanation goes to the fact of a change 
to a merit promotion system. But there may have been other 
factors. For instance it may be that the extensive industrial 
disputation in 1991 was a cause. Most of that disputation 
was over the employer's plans for further restructuring. In 
the end the positions of Associate Director (Academic) 

which, in the employer's view were to be the highest 
educational promotion position available with the disap- 
pearance of Principal and Deputy Principal positions, 
became a focus of that discord. It is possible that in the 
course of all this, and given the circumstances which 
prevailed at or about the time of the closing of applications, 
this may have resulted in either hasty or disheartened 
applications. If there is any substance in this as an 
explanation then it becomes a matter of morale. The 
simplest remedy to issues of interpretation may be in expert 
guidelines to assist persons making future applications. But 
if the problem goes beyond that there may need to be more. 
Certainly there is much to be gained from an analysis of all 
this. After all the quality of and delivery of technical and 
further education is reliant on the persons involved. 
Opportunity to perform and merit recognition are essential 
to the integrity of performance. 

One corollary of all these concerns in the Tribunal's view 
is that an urgent review of selection processes for promotion 
positions and of work practices as to acting, relieving and 
other "short term" arrangements should occur. This is not 
a matter per se for the Tribunal of course. It is properly one 
internal to DEVET. However, and speaking for myself, I can 
say that the experience of these appeals is one which should 
on no account be repeated. Indeed, had it not been for the 
fact that employees had been told at the outset that, provided 
application for a vacant position was made, then an ultimate 
right of appeal existed to the Tribunal, and having this 
premise they having proceeded on that basis across the 
overall process and the fact that this contractual right could 
only be exercised over a year later, I think the Tribunal could 
well have aborted the appeal process pursuant to section 
27(1). 

As it is all members of the Tribunal, however constituted, 
have serious concerns even as the decisions issue. However 
all that can be said is that having regard for the legislation, 
an intense and sustained evaluation of the respective claims 
as prosecuted on appeal in the context of the original 
applications and the grounds of appeal, there is no more than 
can be done. 

It should be noted that this consideration does not include 
an actual cross referencing of appeal proceedings or results 
per se. Each appeal as raised is required to be dealt with on 
its merits as presented. In some instances general submis- 
sions in one appeal were adopted for the purpose of another. 
This was acceptable. Those submissions then became part 
of the record of that appeal too. The point is it is not for the 
Tribunal to second guess or to make out a case for any party. 
The day of the appeal was the time for the case to be made 
by each party. 

It is noted that in this respect the processes of selection 
panel/board of review evaluations of candidate against 
candidate resulted in complications on appeal for the 
defence of the employer's decision in that some of the 
evaluations now required, by virtue of who and how the 
board of review process was availed of, had not been directly 
made. But there was little the Tribunal could do about this 
except relax the procedures so as to, effectively, allow any 
relevant person to address it or make submissions. 

What all this means is that while the Tribunal is satisfied 
that on the basis of the respective cases put, the results which 
now issue are justified, it can not take its role any further. 
But what is also clear from all of this is that some people 
who applied for the positions (and perhaps some who did 
not or did not appeal) but who have not ended up with an 
appointment may nonetheless be very worthy occupants of 
such a position. It is important that when the remainder of 
the positions (some 12) are opened up, the problems and 
concerns noted by the Tribunal our of the appeal process 
have been remedied. 

Appeals by Mr I. Edwards against Mr L. Bresland, Mr 
K. Steinbeck, Mr T. Geh, Ms J. Davidson, Mr J. Saville 
and Mr J. Juracich. 

Mr Edwards was required to prove superior efficiency 
over Mr Bresland, Mr Steinbeck, Mr Geh, Ms Davidson, Mr 
Saville and Mr Juracich. 
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Mr Edwards drew comparisons against each recom- 
mended applicant against a range of essential selection 
criteria. Mr Edwards was able to prove strong claims in the 
area of management of people with some strong, demon- 
strated negotiation skills being evident. However some 
examples of his people management skills were drawn from 
a position of relieving head of department of surveying and 
cartography which is not allowable. 

In the area of policy formulation skills and conceptual and 
analytical ability, Mr Edwards was not so competitive. His 
examples of policy formulation skills were more examples 
of initiative and the case substantiating his conceptual and 
analytical ability was not as strong. To demonstrate his 
management skills in the delivery of educational and 
training programs within DEVET again Mr Edwards quoted 
examples from a relieving position which could not be 
accepted by the Tribunal. 

Mr Bresland was able to draw from administrative 
experience as a senior lecturer to support his claims against 
the selection criteria. Mr Bresland's case is not considered 
any superior to that of Mr Edwards so far as conceptual and 
analytical ability is concerned, but he was able to produce 
more evidence of policy formulation skills and initiative and 
his ability to manage people. 

Mr Steinbeck was able to quote examples from his private 
and public sector backgrounds to demonstrate his skills in 
the area of communication, interpersonal skills and in 
particular, negotiation skills. However, against the other 
selection criteria Mr Steinbeck was considered to be at no 
disadvantage to Mr Edwards. 

Mr Geh was able to convince the Tribunal of a better 
claim against all the selection criteria in comparison to Mr 
Edwards. The evidence of reports, published articles, 
academic papers delivered at State and national level, 
initiative such as fast track curriculum development and his 
senior level of management as a senior lecturer are 
examples. 

Ms Davidson was able to demonstrate a high level of 
comparative competitiveness to Mr Edwards against the 
selection criteria of communication and in particular, 
negotiation skills. She produced quality examples including 
extensive consultation with external agencies in regard to 
labour market programs, traineeships and job training 
programs. And her people management skills were demon- 
strated through her management of a relatively large 
department. The Tribunal did not consider that Ms Davidson 
had any advantage over Mr Edwards in the area of policy 
formulation. However against all other essential selection 
criteria she was considered to have a better claim. 

Mr Saville's extensive experience as senior lecturer and 
head of department was used to demonstrate a high level of 
competency against all selection criteria. He was considered 
at least equal to Mr Edwards against the criteria of 
conceptual and analytical ability and policy formulation 
skills but superior in other areas of the essential selection 
criteria. His initiative and program development within 
DEVET, including his work with the academic profile, were 
considered to be significant. 

Mr Juracich provided good examples to demonstrate his 
skills against all the selection criteria from extensive 
administrative experience as a senior lecturer and head of 
department. His high level of communication and interper- 
sonal skills was demonstrated through the numerous reports 
and submissions and papers presented to industry confer- 
ences and seminars, coupled with his successful manage- 
ment of a staff of approximately 60, in seven TAPE colleges. 
His policy formulation and conceptual and analytical ability 
were well evidenced in his contribution to the development 
of an integrated TAFE/industry pre-apprentice/apprentice- 
ship modular training program, the industry review of 
NATAS, and the development of a series of short courses 
for award restructuring. The Tribunal considered that Mr 
Edwards did not prove a better claim here. 

Mr Edwards needed to prove superior efficiency against 
all the recommended applicants and it is the Tribunal's 
decision in all cases that he failed to do this and 
consequently his appeals were dismissed. 

Appeals by Mr M. Mullin against Mr L. Bresland and 
Mr K. Steinbeck. 

Mr Mullin was required to prove superior efficiency over 
Mr Steinbeck and Mr Bresland. 

Mr Mullin drew comparisons against each recommended 
applicant against the essential selection criteria. Mr Mullin 
was able to prove strong claims in the area of communica- 
tion, interpersonal skills and people management with 
significant initiatives being evident in his involvement in the 
planning of the new art facility. However Mr Mullin did not 
really substantiate his claims so convincingly in the area of 
conceptual and analytical ability and policy formulation; 
relying mainly on his educational studies. 

Mr Steinbeck was able to quote examples from his 
background in the private and public sector to demonstrate 
his skills in the area of communication, interpersonal skills, 
and more particularly, negotiating skills. Mr Steinbeck was 
considered to be at no disadvantage to Mr Mullin against the 
other essential selection criteria. 

Mr Bresland was able to draw from extensive administra- 
tive experience to promote his skills against all the essential 
selection criteria. The Tribunal considered that the evidence 
pertaining to his conceptual and analytical ability was not 
strong, but he was able to produce evidence which 
demonstrated his policy formulation skills, initiative and his 
ability to manage people. 

Mr Mullin needed to prove superior efficiency against Mr 
Steinbeck and Mr Bresland. The Tribunal is not convinced 
that he made out these appeals. They are dismissed. 

Appeal by Mr E. Parker against Mr K. Steinbeck. 
Mr Parker was required to prove superior efficiency to Mr 

Steinbeck as, despite his grounds of appeal, his seniority is 
less than that of Mr Steinbeck. 

Mr Parker drew from his experience as a senior lecturer 
to support his claim against the essential selection criteria. 
Mr Parker is considered to have established at least good 
standing in relation to Mr Steinbeck in the area of 
communication, interpersonal and negotiation skills. 

However Mr Parker was able to produce evidence to 
demonstrate good policy formulation skills, conceptual and 
analytical ability and ability to manage people. The evidence 
pertaining to his experience as a research officer preparing 
state-wide revenue and expenditure budgets and capital 
expenditure budgets, involvement in demographic trends, 
branch location, design and operation of a major bank are 
examples. It is noted that the extent of this was drawn out 
in detail in this case put by Mr Parker. Mr Steinbeck's 
examples appeared more limited by comparison. 

Mr Parker was further able to demonstrate a competitive 
level of competency to Mr Steinbeck in the essential 
selection criteria of management skills in the delivery of 
educational and training programmes within TAPE. This he 
was able to demonstrate through his substantive administra- 
tive experience. 

Having carefully weighed up the respective claims, the 
Tribunal has concluded that Mr Parker has established a 
marginally better claim on the ground of efficiency. His 
appeal is upheld. 

Appeals by Ms A. Stafford against Mr L. Bresland, Ms 
J. Davidson, Mr J. Saville, Mr P. Juracich, Mr T. Goode 
and Mr L. Bostelman. 

The Appellant made an opening statement to reiterate her 
claims to the position by elaborating on the range and depth 
of her experience that, she claimed, demonstrated her 
superiority to the named recommended candidates. The 
statement covered policy formulation, ability to manage 
people, conceptual and analytical ability, demonstrated 
management experience in the delivery of education and 
training programs within TAPE, communication and inter- 
personal skills, including negotiation skills. Ms Stafford's 
final statement acknowledged her "non-traditional" career 
path to date but argued her varied experience had provided 
opportunities for diverse and broad understanding and skill 
development not to be matched by the successful named 
candidates. She then proceeded to compare her claims 
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against the essential criterion to those of L. Bresland, J. 
Davidson, and F. Juracich in particular. 

From the evidence presented to the Tribunal, members 
were invited to assess Ms Stafford's claims as "superior" 
from her opening statement, an analysis of claims by her 
competitors, presentations from recommended applicants 
and interrogations. Challenges were primarily in the areas 
of policy formulation skills, conceptual and analytical 
ability, ability to manage people. Mr Saville was challenged 
on the essential criterion of communication and interper- 
sonal skills, including negotiation skills. 

Ms Stafford presented her case very clearly and in a well 
organised manner. The basis of her argument went to 
highlighting her system involvement, her role as a change 
agent and project/program manager. This experience she 
compared to the campus based experience of her competi- 
tors. 

In the opinion of the Tribunal, though the quality work 
and projects in which she was involved are impressive, Ms 
Stafford did not establish through these a skill level to 
challenge her opponents. Policy formulation appeared to be 
more collaborative or a synthesis of other people's ideas 
than direct. Management skills were listed as tasks or 
responsibilities. Interpersonal skills, for example delegation, 
conflict resolution and team leader were not addressed. Her 
conceptual and analytical abilities were more successfully 
described however. These are certainly of a high standard. 
Ms Stafford's management experience within TAPE could 
not match her competitors. As a result a weakness in her case 
was the limited range of examples to which she could resort 
to illustrate her claims. A similar problem existed with 
claims to negotiation skills, once again limited primarily to 
her experience with Aboriginal access, and human resources 
training programs. 

In essence, notwithstanding impressive achievements it 
is particularly the fact of more limited fields of endeavour 
which inhibits Ms Stafford's claims against the recom- 
mended applicants. 

In comparison with Mr Bresland, Ms Stafford did not 
demonstrate superior negotiation skills, management skills 
or policy formulation skills. The Tribunal would accept her 
claim to superior conceptual and analytical ability from the 
evidence produced. 

In comparison with Mr Saville, the Tribunal acknowl- 
edged the wider management experience, the production of 
position papers as policy formulation and the level of 
negotiations claimed by Mr Saville as equal or superior to 
Ms Stafford's claims against essential criteria. 

In comparison with Ms Davidson, Ms Stafford's exam- 
ples to demonstrate her skills were insufficient to challenge 
Ms Davidson's claims to greater range and depth. Ms 
Stafford failed to demonstrate the same or better ability to 
manage people and/or projects. Nor could she challenge Ms 
Davidson's level of systems involvement. The Tribunal has 
noted her challenge to examples of experience quoted by Ms 
Davidson in her application in all this though. 

In our view Mr Goode, Mr Bostelman and Mr Juracich 
successfully sustained their claims to the position against 
Ms Stafford's opening statement of her skills and abilities. 

From the evidence and argument presented to the 
Tribunal Ms Stafford unsuccessfully substantiated her 
superior claims against the selection criteria compared to the 
named candidates and on this basis her appeals are 
dismissed. 

Editor's Note: Promotion Appeal Nos. TPA 8, 12 and 18 of 
1993 are also published hereunder 
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Reasons for Decision. 
THE CHAIRPERSON: On 25, 26 February, 2, 3, 5, 9, 10 
and 15 March 1993 some 64 promotion appeals involving 
25 Associate Director (Academic) positions were heard. All 
but three appeals were heard by a bench commonly 
constituted. Three appeals (No's TPA 8, 12 and 18 of 1993) 
were chaired by Commissioner Salmon and Ms N. Reeves 
sat on one of those appeals in lieu of Ms Beaman. It is noted 
that Mr R. Pollard was a member of the bench for all 
appeals. 

For reasons which are detailed subsequently it has been 
concluded that the determinations resulting from the appeals 
should include not only the reasons for decision in respect 
of each particular appeal but also detail on the framework 
in which the appeals have been dealt with pursuant to the 
legislation and some concerns arising from material and 
submissions put at those hearings on the processes involved 
in the selection of recommended applicants. 

The general views expressed in these reasons are 
unanimously held by the members of the bench who sat on 
all but three of the appeals. As a matter of convenience these 
general views are included in all the determinations save the 
three for which the bench was differently constituted but the 
other members (Commissioner Salmon and Ms Reeves) are 
aware of them and have authorised us to note and publish 
their concurrence with the general views expressed herein. 
It is hoped that these general comments, commonly 
disseminated, will act, as far as possible, to forestall any 
rumours or misconceptions; to dispose of, as far as possible, 
some myths; and open up for review the mechanisms of 
selection used for the positions under appeal. 

Filing of Appeals. 
By way of a letter to the Registrar received on 8 January 

1993, the Executive Director of the Department of Employ- 
ment, Vocational Education and Training (hereinafter 
"DEVET"), gave notice that 27 of its employees had been 
recommended for appointment to positions of Associate 
Director (Academic) located at one of four metropolitan 
colleges, two regional colleges or the Technical and Further 
Education (TARE) External Studies College. The letter was 
dated 6 January 1993. 

Such decisions to recommend for appointment are subject 
to appeal pursuant to the Industrial Relations Act 1979 
(hereinafter "the Act"). Such appeals are dealt with by the 
Government School Teachers Tribunal (hereinafter "the 
Tribunal"). The time allowed for filing such appeals is 
prescribed as being within 14 days of the date on which due 
notice is given to any unsuccessful applicant of the decision 
to recommend for appointment. 191 appeals were filed 
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within the prescribed time which lapsed on 20 January 1993. 
No appeals were filed out of time. A number of appeals were 
filed by persons who had been selected as recommended 
applicants but with this decision being the subject of other 
appeals commonly known as "outright" appeals. The 
"outright" appeals have now been heard with determina- 
tions and are the subject of these reasons. 

The Positions. 
The positions under appeal were advertised in August 

1991 with a closing date of 23 August 1991. The 
advertisement stated that the position of Associate Director 
(Academic) "is a key educational position, responsible for 
the delivery of educational and training programs" with the 
key responsibilities being the management and delivery of 
a range of educational and training programs. The duties and 
responsibilities were described as follows— 

3.1 Manages the development and delivery of a range 
of educational and training programs, including 
establishing and monitoring quality measurement 
control. 

3.2 Establish and manage effective internal and 
external communication networks, to ensure pro- 
gram objectives are being met. Establish and 
monitor input/output targets as specified in Re- 
source Agreements. 

3.3 Establish college course profiles and negotiate 
profiles and negotiate appropriate level of re- 
sources to be applied to the delivery of a range of 
educational and training programs. 

3.4 Co-ordinate, develop and implement appropriate 
timetables and evaluation processes, for all aca- 
demic programs delivered. 

3.5 Implement professional development programs 
and manage appropriate systems to monitor and 
enhance the professional development of aca- 
demic and technical support staff. 

3.6 Manage the allocated human and physical re- 
sources for the relevant educational programs and 
ensure that these are deployed efficiently and 
effectively. 

3.7 Assist in the selection and appraisal of teaching 
and technical support staff for reach program unit. 

3.8 Perform other duties as specified by the Assistant 
Director (Academic) Regional Director in relation 
to the management of program delivery. 

The selection criteria were specified in the advertisement 
as follows— 

• Essential 
A relevant teaching qualification 
Applicants are expected to be able to demonstrate 
skills against the following criteria. 

— Communication and interpersonal skills, in- 
cluding negotiating skills. 

— Ability to manage people. 
— Policy formulation skills. 
— Conceptual and analytical ability. 
— Initiative. 

Demonstrated management skills in the delivery 
of educational and training programs within the 
Technical and Further Education system. 

• Desirable 
Broad teaching experience in the Technical and 
Further Education system. 
Additional tertiary qualifications. 
Awareness of regional requirements for skills 
formulation. 

It is a matter of record that the positions advertised had 
been and continued to be the subject of considerable 
disputation between the State School Teachers Union of 
Western Australia (Inc.) (hereinafter "the SSTU") and the 
employer in 1991. This had resulted in the imposition of a 
ban by the SSTU on its members applying for the positions. 
This dispute ended up in the Western Australian Industrial 
Relations Commission on 23 August 1993 (the closing date 

for applications). As a result of those proceedings the SSTU 
was ordered to lift the ban and the employer was ordered to 
extend the closing date for applications. The ban was lifted 
and the closing date was extended to 6 September 1991. 

Application Processes. 
In the course of appeal proceedings a number of assertions 

of irregularities or unfairness were made by some appellants 
in relation to the closing dates and the receiving of 
applications by the employer. Two appellants who had put 
in applications by the first closing date stated that they had 
sought advice from the employer as to whether they could 
submit new applications by the second closing date. They 
say that they were informed that they could not and that, in 
this denial, they were disadvantaged against some other 
candidates. On enquiry by the Tribunal the employer denied 
that this advice was given or that any individual obtained 
an advantage by the alleged means. However, given the 
limited warrant of the Tribunal to deal with the competing 
claims for the position under appeal on merit grounds, and 
a broad conclusion that the particular appellants were not 
disadvantaged in the appeal process at least, the Tribunal 
takes this dispute over fact no further. 

Other appellants queried another aspect of the receiving 
of applications and pursued this in their appeals. The 
inference was, to the effect, that one candidate had actually 
submitted two applications with the second, and more 
substantive, application being submitted well after the 
closing date. Clearly these inferences raised a serious 
question about the validity of the particular application; 
which, as the person was a recommended applicant was of 
particular import for a number of appeals. There are 
statements by the recommended applicant of two applica- 
tions being submitted prior to the date of 6 September 1991 
with a third merely being a mirror of the second and thereby 
rendered uncontentious notwithstanding it being supplied to 
the employer's human resources section after the closing 
date. Again the Tribunal sought information from the 
employer. It appears that the standard application form was 
submitted by the first closing date and supporting documents 
to that application form were submitted before the second 
closing date of 5 September 1991. There is certainly a record 
of other, and out of time, application documents being 
received by the employer from the applicant but it appears 
that these did not get included in the selection process. So 
far as the Tribunal is concerned, of course, it can only have 
regard for the "in time" application. And in this instance 
that is as far as it goes. The Tribunal accepts that the only 
application which can be and was included in the selection 
process was that date stamped prior to the amending closing 
date for applications. It has had no regard for the second 
more substantive document. 

By way of comment it is observed that to avoid any 
misapprehension in the future about process it might be 
prudent of the employer to institute a system of date and 
time stamping on each page of any application received; and 
a clear policy of declining to endorse or receive any other 
documents at all when these are raised "out of time" or 
through other than a single defined channel. 

Selection Processes. 
By virtue of an industrial agreement between the SSTU 

and the employer, the selection process involved two stages 
with the right of appeal to the Tribunal as a third stage. The 
first stage involved a three person selection panel. The 
second stage involved a five person board of review which 
could be appealed to by any applicant who was not satisfied 
by the result from the selection panel's considerations. The 
first stage of this process was completed by 21 December 
1991 when the selection panel reported its conclusions, 
including rankings of all the candidates interviewed (71 of 
165 applicants). 

A number of applicants interviewed, or otherwise, then 
appealed to the board of review over their ranking specific 
to persons who had been ranked, or ranked higher. Some 
were successful and it was the board of review's conclusions 
which the employer adopted in respect of the recommenda- 
tions to promote. 
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However the process involved intrinsic problems in 
outcomes. It is noted that not all persons who subsequently 
appealed to the Tribunal actually availed themselves of 
access to the board of review. Further, some of the 
applicants who did not apply for board of review considera- 
tion in comparison with some candidates subsequently 
appealed to the Tribunal against the selection of these other 
persons. And still further, it is noted that some of the 
applicants not chosen for interview by the selection panel 
appealed to the Tribunal directly and/or to the board of 
review and the Tribunal. 

Clearly then, by virtue of these differences, the means of 
directly comparing employees was not always open to the 
board of review and by virtue of the selection panel process 
some of the claims of now appellants have not been directly 
compared with the claims of particular recommended 
applicants at any stage by the employer following the 
short-listing. It also means that the employer, charged with 
defending its decision during the Tribunal's appeal hearings, 
was bound to rely on different and as it turned out limited 
phases of the selection process. Indeed in some cases the 
board of review, which effectively made the choices on 
which the employer relied, had not even had occasion to 
consider a particular appellant's position in relation to 
recommended applicants. 

Because of these complications, the Tribunal heard from 
not only a member of the board of review (Mr K. 
Waterhouse) but also a member of the selection panel (Mrs 
K. White) in defence of the employer's position in each 
appeal. In Mrs White's case, the situation was even more 
fraught by virtue of the fact that she was reliant on her 
personal notes out of a process which had been completed 
some 14 months earlier and pursuant to relatively limited 
terms of enquiry. The Tribunal acknowledges that in all 
respects Mr Waterhouse and Mrs White discharged their 
roles as advocates as far as was possible in the circumstances 
and their submissions and answers to questions were of great 
assistance to the Tribunal in clarifying what would 
otherwise have been quite mystical details of process. 

Some appellants made submissions in the course of the 
hearings which were directed at the processes of selection 
and, in effect, amounted to charges of unfairness. Some of 
these were serious and for that reason, as far as is possible 
or reasonable, they are dealt with here. However, given the 
task of the Tribunal this can be by way of comment only. 
It needs to be noted that the Tribunal should not and does 
not make any findings in respect of these critical submis- 
sions. And, lest it needs to be said we have had no regard 
for them in arriving at the determinations of the appeals. 
That is because the appeal proceedings, quite simply, are the 
opportunity for any appellant to demonstrate that he/she has 
a better claim for the particular position than the person 
chosen. It is the person raising the claim, the appellant, who 
carries the onus of establishing it to the Tribunal. A 
submission of unfair process might go to a question of why 
a person was not interviewed or was not chosen but that is 
not the question the Tribunal is charged with answering; 
namely the merit of the appeal brought on behalf of one 
person against the claim, effectively, of the recommended 
applicant for the position to be filled. The role of the 
Tribunal is the subject of further detail subsequently. 

But to the process. The applications for the positions are 
the pivotal documents at first instance of course. The 
Tribunal has had all the appellants' and recommended 
applicants' applications before it. What is most notable 
about these is that they are remarkably uneven in quality. 
It seems to the Tribunal that this was a fundamental problem 
from the outset and one which continued to bedevil the 
selection process throughout. The reasons for the problem 
probably lie in the change from a system which emphasised 
seniority and status to one of merit selection and, perhaps, 
the industrial discord of the time. In any event, on the basis 
of those applications actually before the Tribunal referenced 
to those interviewed and ranked, there appears to have been 
a lack of consistency in approach. Thus some applicants 
(subsequently appellants) who were not selected for inter- 
view appear on the basis of their applications to have either 
met, or better met, the selection criteria than some who were 

chosen for interview. For instance, one applicant, who was 
not interviewed on the basis that he failed to adequately 
address the selection criteria of policy formulation skills in 
his application, had included the following: 

"— five years on policy formulation as a member of 
the WA State Government Bicycle Policy Com- 
mittee. 

— Author of several reports and investigations into 
media and technology for TES College. 

— Represented TAFE at the Senate Select Enquiry 
into New Technology in Education 1988. 

— Chaired working party on Smoke-Free Workplace 
policy at TES College" 

whereas other applicants, who were interviewed, did not 
appear to address that selection criteria at all. 

Thus the selection panel resorted, it seems, to interpreting 
sections of applications for obtuse relevance to selection 
criteria in an effort to ensure that an otherwise or apparently 
adequate candidate did not disqualify himself/herself at the 
outset. For this obtuse method to be justified, if it can be at 
all, it could only be on a basis of a consistent application. 
But an examination of all the applications across candidates 
interviewed and not interviewed suggests inconsistency. 
The board of review "searched" for background to 
applications and appeal statements for the same reason: to 
establish whether or not the basis of the claims could be not 
so much established as inferred. The Tribunal has no warrant 
for criticism of the motives of those involved in these 
processes and does not. The problem was really inherent in 
the very uneven calibre of the written applications and the 
decision to proceed on in the face of this over a long time. 

There were other problems raised in the course of 
proceedings. These included documents produced out of the 
selection panel. 

By way of a "minority report" to the board of review 
raised towards the end of the selection panel's work, one of 
the members of the selection panel criticised the short- 
listing of applicants for interviewing. It is noted that his 
contention that the selection for short-listing was imposed 
by majority decision of the panel was categorically denied 
by the panel's chairman in a "report in reply" to the board 
of review and by Mrs White in the Tribunal proceedings. 
According to them, the selection panel proceeded on the 
basis that it needed only one of those members of the panel 
to nominate an applicant for that person to be short-listed 
for interview and it was only when all members of the panel 
agreed that an applicant had not adequately met the selection 
criteria that such an applicant was not short-listed. 

At the very least the "minority report" and the "report 
in reply" clearly evidence serious divisions, ultimately, in 
the selection panel over process and approach. To this can 
be added the submissions and evidence of appellants and 
recommended applicants of remarks about themselves or the 
process made to them separately, and informally, by a 
member of the selection panel. Whatever the basis for all of 
these developments, they can hardly have done much for 
confidence in the process. 

It is noted that there were some specific criticisms and 
allegations raised in the course of proceedings which can not 
be taken any further at all. One appellant claimed that credit 
for writing a significant report was denied him and he 
sought, effectively, for the Tribunal to make a ruling on that 
claim. No such finding should be or can be made on what 
is before the Tribunal but this situation might not have arisen 
if the applicant's claim to authorship, as raised in his 
application, had been directly challenged at the time by 
recourse to him by the selection panel. 

In all it seems clear that there will have to be a review 
of the processes of selection. The requirements to be met in 
applications may need to be spelled out more adequately to 
those likely to be involved. The role of any selection panel 
may need to be more clearly defined. The results of any 
process may need to be more accountable to those involved, 
and earlier. The role of any review process may need more 
definition. And so on. And, of course, the continuing 
recourse to the Tribunal for appeals may need to be 



reviewed; particularly in light of the length of time involved. 
It simply does not make industrial sense in an era of 
flexibility and accountability for some 14 months to elapse 
before right of appeal could even be exercised as was the 
case here. To this concern as to the place of the Tribunal in 
dealing with these appeals can be added a consideration of 
the ramifications of a merit selection process being subject 
to a right of appeal which is founded at least partly on a 
legislatively imposed criterion which is redundant in the 
work place. 

Role of the Tribunal. 
Given the complexity of the selection processes involved 

here and the end recourse by appeal to the Tribunal, it is 
probably worth re-stating the current legislative frame of the 
Tribunal in dealing with promotion appeals. 

It is a fact that for many years promotion appeals by 
teachers employed pursuant to the Education Act 1928 have 
been dealt with by the Tribunal. In 1984 there was a 
fundamental change to the constitution of that Tribunal 
when the Industrial Relations Act 1979 (hereinafter "the 
Act") was amended to provide for its incorporation within 
the Western Australian Industrial Relations Commission as 
a "constituent authority" and with the Chairperson of the 
Tribunal being one of the Commissioner members of the 
Commission as appointed from time to time by the Chief 
Commissioner. There have been further amendments to the 
Act in respect of provisions specific to the Tribunal since 
1984 but these have all been minor. And so far as promotion 
appeals are concerned, the legislative provisions are in all 
substantial respects unchanged. The consequences of this in 
the context of appeals involving the positions of Associate 
Director (Academic) as is shown in these cases is 
significant. 

One change which has occurred, however, is that part of 
the Western Australian Industrial Relations Commission 
Regulations 1985 (hereinafter "the Regulations") which, 
pursuant to the Act, defined efficiency for the purposes of 
promotion appeals. This change was made in 1991 by the 
members of the Commission pursuant to the authority 
conferred on them by section 113 of the Act after 
representations were made on behalf of the Minister for 
Education and the State School Ibachers Union of W.A. 
(Inc.). These were set in the context of moves within 
DEVET to implement promotion on merit to the exclusion 
of considerations of seniority as a criterion for selection. It 
was anticipated by them at the time that the Act would be 
amended by Parliament to reflect the promotion by merit 
policy. However that has not happened. The 1991 change 
to the Regulations is reiterated subsequently. 

All the appeals come before the Tribunal pursuant to 
section 78(l)(b)(i) of the Industrial Relations Act 1979. 
Section 78(l)(b)(i) is in the following terms— 

78. (1) Subject to Division 3 of Part II, the Tribunal 
has exclusive jurisdiction— 
(a) . . . 
(b) to hear and determine— 

(i) any appeal by a teacher against a 
recommendation of the Chief Ex- 
ecutive Officer of the Department 
recommending the promotion of a 
teacher to a new office or vacancy 
in the teaching staff of the Depart- 
ment; 

Subsection (2)(a), (b) and (c) prescribes the limits of 
access to the Tribunal for appeals by teachers against a 
recommendation for promotion. These provisions are as 
follows— 
78. (1) . . . 

(2) In relation to the jurisdiction conferred on the 
Tribunal by subsection (l)(b)(i)— 

(a) an appeal lies by a teacher who is 
employed in the Department in other 
than a permanent capacity if and only 
if— 

(i) the person recommended by the 
Chief Executive Officer of the 

Department to the new office or 
vacancy in office is not employed 
in the Department in a permanent 
capacity; and 

(ii) the appellant is in continuous em- 
ployment in the Department in a 
full-time capacity; 

(b) an appeal does not lie by a teacher who 
was not an applicant for the recommen- 
dation of the Chief Executive Officer of 
the Department to a new office or 
vacancy in the teaching staff of the 
Department; 

(c) an appeal does not lie in respect of a 
recommendation of the Chief Executive 
Officer of the Department recommend- 
ing the promotion of a teacher to a new 
office, or vacancy in an office, in the 
teaching staff of die Department that is 
an office within the class of office 
prescribed for the purposes of this 
paragraph; 

The remaining provision in that subsection is particularly 
relevant to the Tribunal's role in dealing with some of the 
promotion appeals raised pursuant to section 78(l)(b)(i) in 
relation to the position of Associate Director (Academic). 
That provision is as follows— 
78. (1) . . . 

(2) (a) .. . 
(b) . . . 
(c) . . . 
(d) the Tribunal shall, in hearing and deter- 

mining any appeal, have regard to the 
order of preference for employment 
submitted by an appellant in his applica- 
tion for promotion to a new office or 
vacancy but where the appellant satis- 
fies the Tribunal that circumstances 
have changed since the date of his 
application and that those changed cir- 
cumstances justify a change in the order 
of preference so submitted the Tribunal 
shall permit the appellant to alter the 
order of preference submitted by the 
teacher and shall have regard to the 
order of preference as so altered. 

It is also relevant so far as it goes to the rights of a teacher 
to raise an appeal. It would follow from the obligation 
imposed on the Tribunal to have regard for any order of 
preference indicated by an appellant in his/her application 
for the position in contention that this is a material 
consideration in determining any appeal. Given that the 
function of the Tribunal in promotion appeals is not "de 
novo" but is one of limited re-hearing [see decision of Full 
Bench in Milentis versus Minister for Education (1987) 67 
WAIG 1124] it would follow that an obligation to have 
regard for location preference where that is provided for in 
the case of particular position/s would apply no less to the 
employer at first instance. There is provision for an 
alteration to such cited preference on appeal subject to the 
Tribunal's discretion. Save that however, any person 
appealing against a decision to recommend another person 
for appointment to a position is bound by his/her original 
application. In the event that the position in contention is at 
a location, and the opportunity existed to cite a location 
preference on application but that right was not availed of, 
then it is not open to such applicant to subsequently appeal 
against a decision to recommend appointment of another 
applicant to that location. Thus any appeal against a decision 
to recommend an appointment to a position at a particular 
location when the appellant did not nominate that location 
at the time of applying is rendered invalid as a consequence. 
This is not altered by the fact of a number of positions of 
a generic nature being advertised provided that preferences 
as to location of these positions are called for in the same 
process. For these reasons a number of appeals raised 
against the decision to recommend certain persons for 
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appointment to the positions of Associate Director (Aca- 
demic) at specific colleges are incompetent. These findings 
and the resulting dismissal of such appeals are dealt wife, 
in the particular, in fee relevant cases. 

The authority of the Tribunal in determining an appeal 
raised pursuant to section 78 is provided for in subsection 
(4) which states that, without limiting the generality of the 
power of the Tribunal to hear and determine an appeal, fee 
Tribunal— 

may confirm, modify or reverse any decision, determi- 
nation or finding appealed against. 

However there are legislative constraints on fee Tribunal 
in respect of the basis on which any promotion appeal may 
be determined. These are not only limited. So far as they go 
to seniority they reflect a criterion which actually has been 
rejected in the work place is a measure and was not used in 
the selection process used for the positions under appeal 
here. 

Subsection (2) of section 80 of fee Act states feat the 
grounds of any appeal brought pursuant to section 
78(l)(b)(i) may be— 

(a) superior efficiency; or 
(b) equal efficiency and seniority to the teacher 

recommended for promotion by the Chief Execu- 
tive Officer of the Department. 

[Emphasis added] 
Clearly these criteria are disjunctive. If an appellant 

establishes superior efficiency to a recommended applicant 
on appeal then the consideration goes no further and fee 
appeal would be upheld. However if an appellant is able to 
demonstrate only equal efficiency to a recommended 
applicant the Tribunal is obliged to have regard for fee 
criterion of seniority. If the appellant in these circumstances 
is able to demonstrate greater "seniority", then his/her 
appeal would be upheld. This criterion is defined under 
subsection (1) of section 80 as meaning, between teachers, 

seniority by longer period of continuous full-time 
service as a teacher in the Department calculated from 
the date of the appointment of fee teacher to the 
Department and excluding any previous service as a 
teacher with the Department prior to feat date; 

There is no prescription or definition of "efficiency" in 
the Act itself but in the same subsection it is prescribed that 
"efficiency"— 

means efficiency as defined in the regulations in force 
under this Act; 

The authority for making regulations for the purposes of 
the Act is relevantly vested by the legislation in fee members 
of fee Western Australian Industrial Relations Commission. 
As has already been noted this authority was exercised in 
1991 to replace the existing definition of "efficiency". Prior 
to then the definition was as follows. 

"efficiency" means special qualifications, aptitude 
and experience for the position to be filled together 
with diligence, good conduct of the teacher and his 
status at the time of the application but any service by 
him in an acting capacity shall be disregarded. 

Regulation 35 now defines "efficiency" as follows. 
35. For the purposes of the interpretation of that term 

in subsection (1) of section 80 of fee Act— 
"efficiency" shall be determined by having 
regard for the position to be filled and fee 
experience, qualifications, diligence and conduct 
of fee teacher; but shall not include experience in 
an acting capacity. 

The difference between the two definitions is significant; 
particularly in the deletion of "status". 

It is noted that the exclusion of "acting" experience from 
consideration was maintained in the definition. The exclu- 
sion of experience in an acting capacity for fee purposes of 
any promotion is long established in public sector employ- 
ment in Australia on fee basis feat it could otherwise result 
in an advantage for a favoured employee through a 
conferring of acting experience in the position to be filled 

to the disadvantage of other employees deprived of such 
opportunity. As such, the exclusion of acting experience 
from consideration has long served fee cause of merit 
protection in public sector employment. However, it became 
clear in the course of these appeal proceedings feat work 
practices applied in DEVET over a number of years have 
resulted in a subversion of this rationale. The reasons lie, it 
appears, in resort to practices of not filling substantive 
positions, of extended occupancy of positions in an acting 
capacity and of establishment of limited term contractual 
arrangements outside the general range of employment 
subject to advertising and promotional challenge. It is likely 
that much of this was a management reaction to demands 
of and for restructuring and flexibility and, possibly, 
industrial relations problems. One result evidenced in these 
proceedings, however, is feat some employees used in acting 
positions over an extended period of time may have been 
disadvantaged. 

It has been quite startling to, at least, the Chairperson in 
these appeal proceedings, to be told feat there have been no 
appointments of teachers to any promotion positions in 
technical and further education institutions for some five 
years. A corollary has been, it seems, that essential work has 
been carried on by employees affected by these various work 
practices and policies; some in substantive positions (and 
thereby with the experience capable of being of account in 
promotion appeal proceedings); some in acting positions 
(and thereby with the experience excluded from being of any 
account in promotion appeal proceedings); and some in 
other work arrangements which, while bearing fee limited 
term and restricted access features of "acting" arrange- 
ments, do not attract the legislative preclusion from 
consideration in promotion appeals. 

Like fee "temporary" appointments which last for years 
and give rise to inequities at the expense of merit (a subject 
of comment by this Tribunal in promotion appeal proceed- 
ings some months ago), the diverse work arrangements 
identified on transcript in these appeals would seem to have 
similarly given rise to inequities. In our view this must be 
of concern to this employer given that it is committed to fee 
implementation of true merit promotion founded on equal 
opportunity to perform. 

Considerations. 

Because of the length and range of the foregoing 
comments, it is probably worth noting at this point just what 
material the Tribunal has had regard for in determining fee 
appeals before it. As the appeals are essentially limited 
re-hearings, particular care has been taken to limit the 
considerations to what was before the employer in the first 
instance by way of applications and subsequent, relevant 
material as limited by that application and going to the merit 
of the claims raised on appeal. Relevant material before the 
Tribunal is the advertisement for the position including, of 
course, particular reference to the essential and desirable 
criteria; fee original applications; the appeals to the Tribunal 
as raised, along with any appeal statements; any written 
questions and answers produced in relation to fee appeals; 
any relevant documents produced at the appeal hearing so 
far as they went to merit; and, significantly, transcript of fee 
submissions by each appellant and by the employer's 
representative and/or recommended applicants. 

As already detailed the Tribunal was then bound to 
consider the merits of each appeal within the prescription 
imposed by fee legislation in terms of "efficiency", and in 
the event of equal efficiency being established, seniority. 
The onus of establishing his/her claim lay in each case with 
fee appellant 

Before proceeding to summations of the determinations 
of each appeal it remains to make two observations. The 
calibre of the candidates who took part in the appeal 
proceedings was high. It seems that most if not all 
individuals could well occupy the positions in contention 
with distinction. 

This fact should not be obscured by dwelling on some of 
the difficulties of the process involved. 
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Further, provided that the selection processes are re- 
viewed and stabilised appropriately, there is no reason why 
unsuccessful applicants out of all this should not go on to 
fill further vacancies with no less distinction should they be 
selected. 

Appeal/s against the Decision of the Respondent to 
recommend Helen Baron-StJohn for appointment to 
the position of Associate Director (Academic) at 
Central Metropolitan College. 

There were ten appellants against the decision to 
recommend Ms Baron-St John for appointment to the 
position of Associate Director (Academic) at Central 
Metropolitan College. It is noted that some of the 
submissions raised went to matters of process. These have 
not been of account in the considerations of respective 
claims. 

It seems that of all the recommended applicants Ms 
Baron-St John has probably experienced the most difficult, 
sustained questions about her selection but the results of 
these appeals certainly should not be interpreted as going 
beyond the considerations of respective claims to do the job. 
In fact Ms Baron-St John demonstrated in the course of 
somewhat tense proceedings a significant ability to react 
with skill and clarity under pressure. 

Ms Baron-St John has been employed in DEVET for 
some eleven years. Her main area of experience has been 
in counselling services. However she has some experience 
in lecturing, has engaged in diverse consultancy work and 
has significant experience in local government to add to her 
experience in technical and further education as well as her 
earlier experience in other employment. It appears that Ms 
Baron-St John is skilled, efficient and highly motivated. It 
is likely that she could discharge the duties of Associate 
Director (Academic) well. The question for the Tribunal 
though is whether any person on appeal has demonstrated 
a better claim based not on status but on proven record 
relative to the criteria specified in the advertisement. 

Mr Kenda had to demonstrate at least equal efficiency to 
Ms Baron-St John to have his appeal upheld. Mr Kenda 
draws from a wide breadth of teaching and administrative 
experience within DEVET. This included the positions of 
Senior Lecturer, Head of Department and, as the Officer in 
Charge of an Evening Technical School. Through this 
experience Mr Kenda was able to demonstrate to the 
Tribunal that he possessed the skills necessary for him to 
establish equal claims to Ms Baron-St John against the 
essential selection criteria related to communication, inter- 
personal skills and people management. 

As an Officer in Charge of the Rossmoyne Evening 
Technical School and its associated Centres (involving up 
to ten locations) Mr Kenda was involved in policy 
formulation as well as administration. He was able to 
demonstrate to the Tribunal equal ability to Ms Baron-St 
John in these areas. Mr Kenda's evidence in the area of 
demonstrated management skills in the delivery of educa- 
tional and training programmes within the Technical and 
Further Education system was evidenced by his involvement 
in a wide variety of programme initiatives. The Tribunal 
considers this experience in this area to be superior to that 
of Ms Baron-St John. 

Having regard for all before it the Tribunal has concluded 
that based on superior job-related skills involving a wider 
relevant experience Mr Kenda has established a superior 
claim. His appeal is upheld. 

Ms Wyder's application was relatively limited in its 
development of her record in relation to the selection 
criteria. The Tribunal considered that she demonstrated 
good management, including the management of people, 
and good interpersonal skills. In the event of more 
opportunity in the areas of policy development, it is likely 
Ms Wyder could build on her proven track record in 
management and delivery of educational programmes to the 
ends of DEVET. However at this time the Tribunal was not 
convinced Ms Wyder demonstrated a better claim for the 
position. Her appeal is dismissed. 

Ms Mattia had to demonstrate at least equal efficiency to 
Ms Baron-St John for her appeal to succeed. Ms Mattia has 
held the substantive position of Senior Lecturer within 
DEVET for a considerable number of years and was able to 
demonstrate through this experience, well developed skills 
in managing educational and training programmes, people 
management, communication and interpersonal skills which 
at least equated with the claims made by Ms Baron-St John 
in comparable areas. 

So far as Ms Mania's ability to manage people is 
concerned, the Tribunal specifically notes that, having 
regard for her record and her submissions and the manner 
of presenting them, it considers that there is no warrant for 
concluding that there is any deficiency in her skills in this 
area. 

Ms Mania's evidence against the essential selection 
criteria of conceptual and analytical ability and initiative 
were well substantiated in relation to her academic studies 
and her involvement in professional associations at an 
executive level. Again the Tribunal considered that these 
matched the recommended applicant's claims. 

Having regard for Ms Mattia as a senior member of staff 
the Tribunal has concluded that her involvement in policy 
formulation was not insignificant and she was able to 
demonstrate to the Tribunal equal ability to Ms Baron-St 
John. 

Ms Mania's evidence in the area of demonstrated 
management skills in the delivery of educational and 
training programmes within the technical and further 
education system was considerable and well reflected in her 
management of award courses and labour market program- 
mes. The Tribunal considers her achievements in this area 
to be superior to those of Ms Baron-St John in the same area. 

Having regard for the respective claims overall the 
Tribunal has concluded that Ms Mattia has demonstrated a 
superior claim to the position of Associate Director 
(Academic) than that of the recommended applicant, 
demonstrated through her wider experience in direct 
management delivery of educational and training courses. 
Accordingly, her appeal is upheld. 

Mr Rowe appealed on the grounds of superior efficiency 
to Ms Baron-St John. He demonstrated on appeal a wide 
breadth of administrative experience within DEVET which 
included the positions of Senior Lecturer and Deputy 
Principal. He also has previous administrative experience in 
industry as a company secretary and senior Financial 
controller. For the seven years preceding 1992 Mr Rowe was 
substantive Deputy Principal at the Geraldton Regional 
College of TAPE. As such he was required to relieve the 
Director of the College in his absence and he did so for 
extended periods of time. Mr Rowe's duties included the 
responsibility for the academic functioning of the College 
together with management in the areas of human resources 
and finance. Mr Rowe presented evidence which convinced 
the Tribunal of his effectiveness in this management which 
gave him a better claim than Ms Baron-St John against the 
essential selection criteria of communication and people 
management. 

Having regard for his experience as a senior member of 
staff Mr Rowe demonstrated involvement in policy formula- 
tion at executive level, at least equal in range with Ms 
Baron-St John. 

Mr Rowe's management skills in the delivery of 
educational and training programmes within the technical 
and further education system were demonstrated. He held 
the position of the Director of the Academic Board in 
Geraldton, responsible for ensuring that the programmes 
delivered by the College met the needs of the community. 

The Tribunal considered that Mr Rowe was able to 
demonstrate a higher level of skills against the essential 
selection criteria and establish a better claim to the position 
of Associate Director (Academic) than Ms Baron-St John. 
Accordingly, his appeal is upheld. 

Mr Bowden had to demonstrate only equal efficiency to 
Ms Baron-St John for his appeal to succeed. Mr Bowden 
drew from a breadth of experience both from within DEVET 
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and externally to substantiate his claims against the 
job-related skills of the essential selection criteria. 

As a Senior Lecturer in DEVET, a Lecturer in the RAAF 
and Technical Training Supervisor in Papua-New Guinea, 
Mr Bowden was responsible for the management of a large 
number of staff and successfully demonstrated to the 
Tribunal that he had significant communication, interper- 
sonal and people management skills. This more than equates 
with the recommended applicant's more limited range of 
experience. And Mr Bowden was able to demonstrate a 
much wider range of experience than Ms Baron-St John and 
through this, superior management skills in the delivery of 
educational and training programmes within the technical 
and further education system. 

Whilst Mr Bowden produced minimal evidence to 
support his conceptual and analytical ability, the Tribunal 
considered that the advantage that Ms Baron-St John had 
over him in this area, was more than offset by his greater 
competitiveness in demonstrated initiative with his estab- 
lishment of an apprentice training section and development 
and preparation of individual needs syllabus for Alcoa being 
but two examples cited. 

In regard to policy formulation skills the Tribunal 
concluded that Mr Bowden was at no disadvantage relative 
to Ms Baron-St John having regard for the evidence from 
his study area and section management. 

Accordingly the Tribunal considers that Mr Bowden has 
demonstrated a superior claim to the position of Associate 
Director (Academic) than that of the recommended appli- 
cant based on the job-related skills he has demonstrated and 
through wider experience 

His appeal is upheld. 
Ms Rozlapa had to establish superior efficiency. In our 

view Ms Rozlapa demonstrated significant skills and has 
had opportunities to expand on these skills in innovative and 
enterprising areas of performance. However in the Tribu- 
nal's view Ms Rozlapa falls into that unfortunate category 
of persons who have carried out significant duties in an 
acting capacity which experience of course must be 
discounted. Further some of her more recent experience 
simply could not be of account. 

In all we have concluded Ms Rozlapa has not established 
a superior claim. Her appeal is dismissed. 

Mr Bodger appealed on the ground of superior efficiency. 
Mr Bodger demonstrated a breadth of administrative 

experience within DEVET, including in the position of 
Senior Lecturer. He has lectured across a wide range of 
study areas and has managed a large number of staff. It was 
concluded that he has demonstrated effective management 
skills. 

Mr Bodger demonstrated proficiency in policy formula- 
tion skills through his involvement as a member of the 
College Senior Management Committee and as TESC 
representative on the Surveying and Cartography Study 
Area Committee. In addition, he has been involved in 
industry as a consultant specialising in information manage- 
ment. The Tribunal believes that the skills Mr Bodger 
demonstrated in this area equate with the relevant claims 
made by the recommended applicant. 

The Tribunal was satisfied that the range, depth and 
quality of experience of Mr Bodger demonstrated skills and 
abilities in the area of conceptual and analytical ability. This 
included some work studies into the potential of using 
satellite communication technology or compressed video 
technology to access remote area students and his involve- 
ment in the TESAT concept. His achievements in this area 
gave him a better claim than that of Ms Baron-St John 
against the essential selection criteria of conceptual and 
analytical ability. 

Notwithstanding all these qualities it is noted that Mr 
Bodger appeared at times to be more concerned with getting 
messages about grievances over than getting on with the job 
at hand in the appeal proceedings. 

However the submissions and evidence as to merit (some 
of which however was of no account or or was exaggerated), 
presented by Mr Bodger in support of his claims against the 

essential selection criteria of initiative nonetheless demon- 
strated management skills in the delivery of educational and 
training programmes within the technical and further 
education system. These were not outweighed by the claims 
of Ms Baron-St John in this area. 

Having regard for all this the Tribunal has concluded that 
Mr Bodger has a greater claim to the position. 

His appeal is upheld. 
Mr Webb demonstrated a significant breadth of experi- 

ence drawn from a number of senior positions including 
Senior Lecturer and Head of Department of a number of 
study areas. Further to this, his administrative experience is 
reflected in his role as Study Area Leader and his 
involvement in labour market and fee for service training 
programmes. Mr Webb's substantive senior administrative 
experience within DEVET spans 15 years and he satisfied 
the Tribunal of the high level of skills he exercised in 
carrying out his management responsibility in respect to a 
large number of staff and relevant outside organisations. 
Consequently Mr Webb was able to demonstrate a high and 
more relevant level of efficiency in regard to the essential 
selection criteria relating to communication, interpersonal 
skills and people management. 

Mr Webb introduced new technologies and alternative 
delivery strategies in a period where DEVET was undergo- 
ing radical change in curriculum and general restructuring 
and at the same time through his role as study area leader 
maintained a cohesive and productive study area. This 
experience gave him an advantage in comparison with the 
similarly high quality but more limited experience of the 
recommended applicant 

The Tribunal considers that Mr Webb produced sufficient 
evidence to successfully support his claim of demonstrated 
management skills in the delivery of educational and 
training programmes within the technical and further 
education system. 

Further and notwithstanding his own interpretations Mr 
Webb on the evidence possesses policy formulation abilities 
and there is no doubt that his level of conceptual and 
analytical ability is good. This was evidenced in particular 
by his involvement as study area leader in the introduction 
of the National Metals Competency Based Learning 
Modules and through initiating a new apprentice delivery 
programme. He successfully negotiated the removal of 
anomalies in pay level salaries for Lecturers involved in fee 
for service work and his initiatives included work on salary 
reform in the area of examination supervision. These are not 
insignificant achievements. 

Further the evidence of the recognition of Mr Webb's 
standing by the Standards Association of Australia is of 
account. 

His appeal is upheld on the grounds of superior efficiency. 
Mr Whitaker had to prove at least equal efficiency to Ms 

Baron-St John. Mr Whitaker highlighted several relevant 
areas of experience to demonstrate his skills against the 
essential selection criteria. This included his responsibility 
in reviewing and updating the TAPE training programme for 
pre-apprentice and apprentice bricklayers in Western Aus- 
tralia, where people management, communication, interper- 
sonal and negotiation skills were paramount to his liaising 
with the Master Builders Association, Housing Industry 
Association, various builders and TAPE personnel as well 
as his experience prior to his employment by DEVET; 
including in the Northern Territory. 

The Tribunal concluded that Mr Whitaker's claims 
demonstrated at least equal efficiency to Ms Baron-St John 
against the essential selection criteria and consequently 
upholds his appeal for the position of Associate Director 
(Academic). 

Mr Neill had only to demonstrate equal efficiency to the 
recommended applicant. Mr Neill successfully demon- 
strated a wide breadth of experience within DEVET 
including experience in primary, secondary and technical 
education at para professional as well as professional levels. 



In terms of management skills, Mr Neill's position at the 
Scarborough Evening Technical School required well- 
developed communication and interpersonal skills and 
people management, particularly as this Centre encom- 
passed 130 part-time staff, a clientele in excess of 3,600, 
catered for in 190 classes conducted over 15 centres. This 
compares favourably with Ms Baron-St John's more limited 
experience. 

In terms of policy formulation skills, Mr Neill was able 
to point of his position on the Government Bicycle Policy 
Committee where he assisted in establishing State Govern- 
ment policy. Another example was a pricing policy for video 
conferencing in DEVET. These equated reasonably with the 
recommended applicant's claims. 

A significant degree of initiative was reflected in Mr 
Neill's work with adult aboriginal programmes at Hall's 
Creek and Cape Lubeck, his initiation of the Channel 7 
Young Film Makers' Award and the establishment of a 
media centre at the technical teacher training location. 

Having regard for all this the Tribunal has concluded that 
Mr Neill has demonstrated a superior claim to the position 
of Associate Director (Academic) than that of the recom- 
mended applicant. 

His appeal is upheld. 
Having regard for the respective claims of the successful 

appellants, the Tribunal ranked them as follows— 
WEBB 
NEILL 
BOWDEN 
BODGER 
ROWE 
KENDA 
MATT1A 
WHITAKER 

Having regard for the preferences identified in the 
respective applications, Neill would take up this position of 
Associate Director (Academic) at Central Metropolitan 
College. 

Appeal/s against the Decision of the Respondent to 
recommend Leonard Bresland for appointment to the 
position of Associate Director (Academic) at North 
Metropolitan College. 

Mr Leonard Bresland, the recommended applicant for the 
position of Associate Director (Academic) at North Metro- 
politan College submitted a general application for the 
position directed at the essential and desirable criteria. His 
experience across DEVET ranges from lecturer, senior 
lecturer and head of department positions. He has some 
publications to his credit, has demonstrated management 
skills in relevant areas, is experienced in managing people 
and has demonstrated some policy formulation skills. 

Ms Wyder was able to demonstrate good communication 
and interpersonal skills generally, ability to manage people 
and programmes and initiative in relevant areas of technical 
and further education. However there seems to have been 
little scope for or demonstrated policy formulation skills in 
Ms Wyder's experience. Having regard for the relative 
claims for the position, Ms Wyder has not established that 
she has a better claim than the recommended applicant. Her 
appeal is dismissed. 

Ms Mattia had to establish superior efficiency to the 
recommended applicant for her appeal to succeed. Like Ms 
Wyder, Ms Mattia is considered by the Tribunal to have 
demonstrated an ability to carry out the duties required in 
the position under contention. She has extensive experience 
in managing educational and training programmes, estab- 
lished that she has good communication skills and has a 
demonstrated record of successfully managing people. 
However the demonstrated experience of Ms Mattia in the 
area of policy development does not equate with that of the 
recommended applicant. In all Ms Mattia has not demon- 
strated a superior claim. Her appeal is dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Ian Ernest Edwards for appointment to the 
position of Associate Director (Academic) at North 
Metropolitan College. 

Ian Ernest Edwards is the recommended applicant against 
whose promotion there are five appeals. Mr Edwards was 
considered to have good negotiating skills and, by way of 
his record in gaining a significant grant for work in remote 
image sensing, demonstrating other good skills in relation 
to the selection criteria. However he did not address the 
criterion of policy formulation in his application in a 
relevant way, only relying on a reference to his superior 
officers in support. This was not adequate and was not really 
redressed in the course of appeal. 

Mr Rowe had to establish superior efficiency to Mr 
Edwards. Mr Rowe, through his considerable years as 
Deputy Principal was able to demonstrate substantial 
administrative experience within DEVET in that position, 
being involved in human resources, financial and academic 
management. Through this significant experience he was 
able to demonstrate a high level of communication, 
interpersonal skills and an ability to manage people. 

As Chairperson of the Academic Board of the Geraldton 
Regional College of TAPE, Mr Rowe was responsible for 
academic programmes delivered through the College. This 
enabled him to establish a superior claim to Mr Edwards in 
the areas of policy formulation skills and the delivery of 
educational and training programmes within DEVET. 

Mr Rowe's initiative was also evidenced in the establish- 
ment of programmes to met local needs and the successful 
promotion of DEVET courses throughout the Geraldton 
district. 

The Tribunal considers Mr Rowe's claims against the 
essential selection criteria to reflect superior efficiency to 
Mr Edwards. 

His appeal is upheld. 
Ms Wyder had to prove superior efficiency to Mr 

Edwards. The Tribunal adopts its conclusions in respect of 
Ms Wyder in Matter No. TPA 1 of 1993 for the purposes 
of this appeal. The consideration here must of course be 
relative to the recommended applicant's claim. Having 
regard for what is before it, and notwithstanding the 
strengths of Ms Wyder, the Tribunal is not convinced that 
she has discharged the onus of establishing a better claim. 

Her appeal is dismissed. 
Mr Kenda did not nominate a preference for the position 

in contention. Accordingly this appeal is not competent and 
is dismissed. 

Mr Webb. The Tribunal adopts its general conclusions in 
respect of Mr Webb for the purposes of this appeal. As a 
Senior Lecturer and Head of Department and as a study area 
leader, Mr Webb's extensive administrative experience 
allowed him to demonstrate a high level of skills he 
exercised in carrying out management responsibility of a 
large number of staff and relevant outside organisations. He 
demonstrated a higher level of efficiency against the 
essential selection criteria of communication, interpersonal 
skills and people management than Mr Edwards. Mr Webb 
displayed exceptional conceptual and analytical ability and 
initiative as a study area leader in the introduction of the 
national metals modules and through his introduction of a 
new apprentice delivery programme. 

The Tribunal considers that Mr Webb established a 
superior claim in the demonstration of job-related skills 
against all essential selection criteria. Accordingly the 
Tribunal upholds his appeal against Mr Edwards. 

Mr Bodger. The general conclusions of the Tribunal in 
respect of Mr Bodger in Matter No. TPA 1 of 1993 are 
adopted for the purposes of this appeal. He had to prove 
superior efficiency to Mr Edwards. Both Mr Edwards and 
Mr Bodger were able to produce good evidence to 
substantiate comparable claims against the essential selec- 
tion criteria of communication, interpersonal skills and 
people management, drawing from their experiences over 
similar periods of time in similar positions. 

In the area of policy formulation skills, Mr Edwards relied 
almost entirely on his experience as a study area leader and 
membership of several bodies. Mr Bodger's experience 
through his involvement in the College Senior Management 
Committee, Surveying and Cartography Study Area Com- 
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mittee and in industry as an information management 
consultant compares reasonably with this. 

Mr Bodger's initiatives, including his support as a mentor 
of a number of inventors through his marketing ability and 
his efforts in DEVET in trialling alternative delivery 
methods to access remote area students, were considered 
significant as well as his initiative with the TVRO system 
for Worldnet. 

Whilst Mr Edwards and Mr Bodger share equal efficiency 
in the demonstration of job-related skills against several of 
the selection criteria, the Tribunal considers that Mr Bodger, 
on balance, established a superior claim. 

His appeal is upheld. 
The Tribunal upheld the following appeals and rated them 

in the following order—Webb, Bodger and Rowe. 
Considering the preferences of all the successful appel- 

lants, the Tribunal upholds the appeal of BODGER for 
appointment to this position at North Metropolitan College. 

Appeal/s against the Decision of the Respondent to 
recommend Thomas William Goode for appointment 
to the position of Associate Director (Academic) at 
North Metropolitan College. 

The recommended applicant, Mr William Thomas Goode, 
demonstrated significant skills in a number of areas. In 
particular his experience as officer in charge of Woodsome 
Street Evening Technical School and as a senior officer in 
the Australian Army Reserve are sources of opportunities of 
applied skills relevant to the selection criteria. And the range 
of Mr Goode's experiences across the system are significant 

Mr Rowe: The Tribunal adopts its general conclusions in 
relation to Mr Rowe expressed in Matter No. TPA 1 of 1993 
but in respect of this recommended applicant has concluded 
that he has not established a superior claim. 

Ms Wyder and Ms Mattia had to prove superior efficiency 
to Mr Goode. Similarly, the general comments in respect of 
both these candidates as expressed in Matter No. TPA 1 of 
1993 are adopted for the purposes of these appeals. However 
the Tribunal considers that neither Ms Wyder or Ms Mattia 
demonstrated superior efficiency against the essential 
selection criteria relative to Mr Goode. 

Consequently, the Tribunal dismissed the appeals of 
Rowe, Mattia and Wyder against Mr Goode. 

Appeal/s against the Decision of the Respondent to 
recommend Anne Stafford for appointment to the 
position of Associate Director (Academic) at North 
Metropolitan College. 

Ms Stafford, the recommended applicant has had a 
relatively limited period of employment in technical and 
further education compared with some of the appellants. 
That is not, of course, of account. What is of account is any 
demonstration of the skills to meet the selection criteria, 
either within or without DEVET. Ms Stafford impressed the 
Tribunal with her intelligent approach to the appeals and her 
ability to confront questions and deal with difficult 
circumstances. There is no doubt she is highly competent 
and skilled in managing people and in conceptualising and 
dealing with problems. However it is clear from the record 
that the range and depth of her relevant experience at this 
time does not match that of some appellants. 

Ms Wyder. The Tribunal adopts the general comments 
applied to this appellant in Matter No. TPA 1 of 1993 for 
the purposes of this appeal. Again it considers that in all, 
while Ms Wyder has considerable strengths, she has not by 
virtue of limited opportunity to date, a record of policy 
development skills and thereby, in all, she has not 
established a better claim. 

Her appeal is dismissed. 
Ms Mattia. The conclusions of the Tribunal in respect of 

Ms Mattia in Matter No. TPA 1 of 1993 are adopted here. 
In relation to the recommended applicant in this appeal, Ms 
Mattia demonstrated a strength in her record of managing 
education and training programmes and a depth in her 
academic field and professional field. However, in all, we 
do not consider Ms Mattia has demonstrated superior policy 
development skills and analytical skills and has the level of 
initiatives record compared with Ms Stafford. 

Her appeal is dismissed. 
Mr Rowe appealed on the grounds of superior efficiency 

to Ms Stafford and the Tribunal concurred that from his 
extensive breadth of teaching and administrative experience 
within DEVET he successfully established greater competi- 
tiveness to Ms Stafford against the essential selection 
criteria for this position. 

In essence it must be that Mr Rowe's experience as a 
Deputy Principal of some years standing, which role 
included assumption of the duties of College Director over 
extended periods, must be of significant account for the 
position of Associate Director (Academic). This is not a 
matter of status but a record which of itself must have 
included extensive relevant skills. This record was not 
attacked. To this was the important record of initiatives 
taken in regional education. In these respects Mr Rowe has 
a clear advantage over Ms Stafford and it is considered that 
this was not offset sufficiently in other areas by the 
recommended applicant. 

This appeal is upheld. 
Mr Blomme. His submission on appeal was somewhat 

fragmented. On the basis of Mr Blomme's application there 
was a need to focus on his record of skills, by way of quality 
examples, in relation to the selection criteria. This did not 
happen sufficiently for any headway to be made. And 
further, to date, Mr Blomme's experience in DEVET has 
been more limited in terms of management of educational 
programmes and people than the recommended applicant. 
This, in the Tribunal's view, is not offset by his external 
experience. Mr Blomme has not established a better claim. 

His appeal is dismissed. 
Mr Bowden had to establish equal efficiency for his claim 

to succeed. The Tribunal concluded that he successfully 
accomplished this through drawing on his experience from 
within DEVET and externally in industry. 

The essential selection criteria were adequately demon- 
strated through his work in developing a whole range of 
programmes in both customised training and award pro- 
grammes and as a senior lecturer successfully managing a 
team of lecturers over a number of years. 

In addition his involvement with the RAAF and experi- 
ence in industry, including the Bougainville Copper opera- 
tions and Alcoa gave him opportunity to promote his skills 
in the delivery of educational and training programmes and 
conceptual and analytical ability. 

Mr Bowden was able to prove a better claim than Ms 
Stafford. 

His appeal is upheld. 
Ms Rozlapa. The Tribunal adopts its conclusions re Ms 

Rozlapa in Matter No. TPA 1 of 1993 for the purposes of 
this appeal. Again, while Ms Rozlapa appears to have 
considerable strengths and to be a very capable employee, 
on the basis of her available record relative to the selection 
criteria, the Tribunal has concluded that she did not establish 
a better claim. 

Her appeal is dismissed. 
Mr Whitaker. The general comments of the Tribunal in 

respect of Mr Whitaker in Matter No. TPA 1 of 1993 are 
adopted for the purposes of this appeal. Mr Whitaker was 
an impressive candidate with considerable strength in the 
area of management skills both in course delivery and 
management of people. And his experience external to 
DEVET was not insignificant. However his range of 
experience was not as extensive as the recommended 
applicant and his record of initiatives and policy develop- 
ment was not as strong as that of the recommended 
applicant, on balance the Tribunal concluded that he had not 
established a better claim. 

The appeal is dismissed. 
Mr Bodger has appealed on the grounds of superior 

efficiency to the recommended applicant. The general 
conclusions of the Tribunal in respect of Mr Bodger in 
Matter No. TPA 1 of 1993 are adopted for the purposes of 
this appeal. Like Ms Baron-St John, Ms Stafford was not 
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able to demonstrate through her more limited experience the 
breadth of administrative experience demonstrated by Mr 
Bodger. 

Mr Bodger displayed greater competitiveness against the 
essential selection criteria to Ms Stafford and accordingly, 
in regard to the position of Associate Director (Academic), 
the Tribunal determines that he has a better claim to the 
position. 

His appeal is upheld. 
Mr Webb had only to demonstrate equal efficiency to Ms 

Stafford but it is the opinion of this Tribunal that he has 
displayed superior efficiency. 

As was the case in Mr Webb's appeal in Matter No. TPA 
1 of 1993 he clearly demonstrated superior efficiency to the 
recommended applicant through superior job-related skills 
in regard to the essential selection criteria gained through 
his- much wider experience. 

The Tribunal has concluded that Mr Webb has a greater 
claim to the position than Ms Stafford. 

His appeal is upheld. 
Mr Kenda. The particular position under appeal here was 

not nominated in the application of Mr Kenda at first 
instance. Accordingly the appeal is incompetent and is 
dismissed. 

Mr Neill too did not nominate the position under appeal 
in his application at first instance. Accordingly his appeal 
is incompetent and is dismissed. 

Having regard for all before in respect of the successful 
appellants, the Tribunal arrived at the following rankings— 

WEBB 
NEILL 
BOWDEN 
BODGER 
ROWE 

Having regard for the preferences of these, Bowden would 
take up the appointment of Associate Director (Academic) 
at North Metropolitan College. 

Appeal/s against the Decision of the Respondent to 
recommend K. Steinbeck for appointment to the 
position of Associate Director (Academic) at Central 
Metropolitan College. 

The recommended applicant Mr Steinbeck gave examples 
of management in TAPE and in a private consulting capacity 
which demonstrated an extremely high level of communica- 
tion, interpersonal and people management skills. 

Mr Steinbeck was responsible for the development of 
Safety Policies for TAPE Safety Officers and establishing 
policy and guidelines for the Self Supporting Classes Trust 
and as a member of the CTA Steering Committee. 

Mr Steinbeck was further able to demonstrate manage- 
ment skills in the delivery of a wide range of educational 
and training programmes within TAPE and significant 
initiatives. 

The Tribunal recognised the conceptual and analytical 
ability and initiatives which Mr Steinbeck has demonstrated 
in developing and delivering industry based short courses. 

The general conclusions of the Tribunal in respect of each 
of the appellants, Mr Kenda, Ms Mattia, Mr Rowe, Mr 
Blomme, Ms Rozlapa, Mr Bodger and Mr Neill, as 
expressed respectively in Matters No. TPA 1 of 1993 are 
adopted for the purposes of this appeal. 
The Tribunal has carefully examined the respective claims 
of each of the appellants anew and against the recommended 
applicant. It has been concluded that none have established 
a better claim. All appeals are dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Lesley Helen Nesdale for appointment to 
the position of Associate Director (Academic) at 
Central Metropolitan College. 

As a Senior Lecturer and Head of Department the 
recommended applicant Ms Nesdale demonstrated strong 
relationships with industiy and community groups and, as 
study area leader, interaction with staff which have required 
well developed communication and interpersonal skills. She 
loraa-e 

has further ably demonstrated these qualities through her 
positions on industry working groups, community and 
professional committees as a contributing team member on 
many projects within TAPE and the community. And Ms 
Nesdale has demonstrated an ability to manage people 
through her duties as Senior Lecturer, Head of Department 
and Study Area Leader including a number of support staff, 
teaching staff, students, parents, community members, 
union and industry representative. 

This candidate's policy writing skills have been recogni- 
sed by invitations for her to participate in industry working 
parties formulating national policy for child care. 

A wide range of initiatives were evidenced including 
residential staff development and curriculum writing pro- 
jects, a review of the child care national core curriculum and 
the concept of information evenings for applicants into 
community studies courses. Ms Nesdale further demon- 
strated management skills in the delivery of educational and 
training programmes within TAPE by citing her responsibil- 
ity in a wide range of courses as examples. 

Against each essential selection criteria the quality of the 
examples presented by Ms Nesdale were considered to be 
very high. 

The general conclusions of the Tribunal in respect of all 
the appellants, Mr Kenda, Mr Bowden, Ms Mattia and Mr 
Rowe, have been expressed particularly in Matter No. TPA 
1 of 1993. These conclusions are adopted here. Each of the 
appellants has particular strengths relative to the selection 
criteria but relative to Ms Nesdale's claim, it can not be said 
that any appellant was a superior candidate. All appeals are 
dismissed. 

Appeal against the Decision of the Respondent to 
recommend Michael Mullin for appointment to the 
position of Associate Director (Academic) at Central 
Metropolitan College. 

The recommended applicant, Mr Mullin, did not submit 
a strong application in the first instance. However he 
demonstrated some significant strengths. Most of these 
resulted from his work in the field of art though in this range 
Mr Mullin was somewhat limited. Certainly Mr Mullin was 
able to prove a high level of conceptual and analytical ability 
and significant initiative was recognised in his involvement 
in the planning of the new art facility. 

Mr Rowe has appealed on the grounds of superior 
efficiency to Mr Mullin. Mr Rowe draws from extensive 
substantive administrative experience as a Senior Lecturer 
and in more recent years as a Deputy Principal. 

As Deputy Principal Mr Rowe's duty statement requires 
him to undertake the responsibilities as defined for a Deputy 
Principal and in addition, relieving the Director of the 
College in his absence. The skills Mr Rowe has been able 
to demonstrate from this latter position particularly, must be 
seriously considered as advantageous in pressing his claims 
against Mr Mullin. 

Mr Rowe was able to demonstrate extensive skills in 
human resource, finance and academic management which 
cannot be matched by Mr Mullin whose limited experience 
as a Senior Lecturer did not allow him to demonstrate a 
comparative breadth of administrative skills. 

Mr Rowe produced evidence of sound academic program- 
ming and delivery and resource management both within the 
Geraldton Regional College of TAHi itself and to towns 
included in die College's hinterland. For these to be 
effective, aspects such as communication, interpersonal and 
communication skills, people management, policy formula- 
tion skills and initiative were paramount to the position. 

Through Mr Rowe's extensive experience, however, he 
demonstrated skills which clearly established superior 
efficiency against the essential selection criteria and 
accordingly, a superior claim to the position of Associate 
Director (Academic). His appeal is therefore upheld for this 
position. (Central Metropolitan College). 

Considering the preference of the successful appellant, 
the Tribunal upholds the appeal of ROWE for appointment 
to this position. (Central Metropolitan College). 
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Appeal against the Decision of the Respondent to 
recommend Thuan Hsien Geh for appointment to the 
position of Associate Director (Academic) at TAPE 
External Studies College. 

Mr Bodger had to prove superior efficiency to Mr Geh, 
the recommended applicant. As has been evidenced in 
previous appeals, Mr Bodger has been able to demonstrate 
a high level of skills and ability against all the essential 
selection criteria through quality examples cited. These have 
included impressive involvement in compressed video 
technology to access remote area students and TESAT 
Mobile. As a senior member of TAPE External Studies 
College his ability to manage people has been well 
demonstrated. His level of conceptual and analytical ability 
is based upon his academic and scientific training. 

Similarly Mr Geh, through the high quality examples he 
presented, was able to lay claim to a high standard of skills 
and abilities against all the essential selection criteria. This 
included senior levels of management as a Senior Lecturer, 
a wide range of involvement in policy formulation and a 
great depth of conceptual and analytical ability through his 
published research papers, studies at Masters level and the 
use of computers for quanitative analysis. Mr Geh further 
demonstrated a wide range of initiatives including "Fas- 
track" curriculum development, innovations such as com- 
puter assisted learning and a resource development module 
for the Sterilization Council. 

The Tribunal, after reviewing all the evidence presented, 
determined that both the recommended applicant and the 
appellant demonstrated equal efficiency, however Mr 
Bodger was not able to prove superior efficiency to Mr Geh 
and accordingly his appeal was dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Evan Patrick Parker for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

The recommended applicant, Mr Parker, demonstrated 
significant skills arising from his experience as a study area 
leader against the selection criteria. In particular this 
involved management skills and interpersonal skills. How- 
ever the Tribunal was not convinced that the external 
experience in the banking sector was as significant in any 
skills development as was contended. 

Mr Spiro had to prove superior efficiency to Mr Parker. 
Mr Spiro has significant teaching and administrative 
experience from a background which includes the substan- 
tive positions of Senior Lecturer and Head of Department 
as well as Study Area Leader. Mr Parker's experience is less 
extensive, encompassing the substantive position of Senior 
Lecturer and a short period as Study Area Leader. 

As Head of Department within DEVET, Mr Spiro is 
responsible for the delivery of educational and training 
programmes and he produced adequate evidence to convince 
the Tribunal that this role was at a high level. The Tribunal 
was impressed with the examples cited by him from a 
managerial and engineering background in industiy to 
demonstrate initiative he has shown in the course of 
performing his duties and his role in the planning and 
commissioning of the Refrigeration and Air Conditioning 
facility at Carlisle Campus was significant. It appears that 
significant communication, consulting, negotiating, analyti- 
cal and conceptual skills were required in Mr Spire's leading 
role in this project. This was subsequently recognised in the 
winning of a significant design award. 

Further to this Mr Spire's conceptual and analytical 
ability is demonstrated in his appointment as adviser to the 
Environmental Protection Authority on CFC legislation and 
as a consultant for the development of a refrigerant recovery 
unit. 

Mr Spire's length of involvement in and holding of the 
executive position of Wing Commander in the Air Training 
Corps added to his demonstrated skills in that in this role 
Mr Spiro has commanded a large number of staff and cadets, 
has had added opportunities in policy formulation, concep- 
tual and analytical ability in restructuring and has had 
further experience in the areas of administration and 
teaching. For, as Mr Spiro was able to demonstrate, the Air 

Training Corps is, in itself, "an academic organisation with 
a full range of training programmes". 

Having regard for all before it the Tribunal has concluded 
that Mr Spiro has established a better claim. His appeal is 
upheld. 

Mr Webb had only to demonstrate equal efficiency to Mr 
Parker for his appeal to succeed. He was able to draw from 
his long association with DEVET to establish a greater depth 
of experience to that of Mr Parker from which to 
demonstrate appropriate skills against the essential selection 
criteria. 

The general conclusions of the Tribunal in respect of Mr 
Webb in Matter No. TPA 1 of 1993 are adopted for the 
purposes of this appeal. Like Mr Spiro his substantive 
position as Head of Department and as a Study Area Leader 
for a considerable number of years, gives him the 
opportunity to demonstrate management skills and pro- 
gramme innovation and delivery which cannot be matched 
by Mr Parker. 

The examples quoted by Mr Webb to the Tribunal clearly 
demonstrated his skills against the essential selection 
criteria and enabled him to confidently assert a superior 
claim for the position of Associate Director (Academic). 

The Tribunal has concluded that the appeal of Mr Webb 
should be upheld. 

The cases presented by Kenda, Mattia, Bodger and Neill 
failed to convince the Tribunal that equal efficiency to Mr 
Parker was demonstrated. The evidence produced in each 
case did not establish greater skills against the essential 
selection criteria. 

The appeals of Kenda, Mattia, Bodger and Neill are 
dismissed. 

Having regard for the respective claims of the two 
successful appellants the Tribunal ranked them in the 
following order: Webb and Spiro. 

Considering the preferences of the successful appellants, 
Webb would succeed for appointment to this position at 
South Metropolitan College. 

Appeal/s against the Decision of the Respondent to 
recommend Arthur McCarthy for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

The recommended applicant, Mr Arthur McCarthy dem- 
onstrated relevant and significant skills arising from a 
management role in a college and study area leader duties. 
There were some deficiencies in his application so far as 
addressing the selection criteria were concerned and the 
Tribunal considered that this was not entirely addressed on 
appeal. However that is not to say that Mr McCarthy would 
not carry out the role of Associate Director (Academic) well. 
He is obviously capable, experienced and in significant 
respects very skilled. 

Mr Spiro had to prove superior efficiency and Mr Kenda 
and Mr Neill equal efficiency for their respective appeals to 
succeed. 

Mr Kenda: The general conclusions of the Tribunal about 
Mr Kenda's claim as expressed in Matter No. TPA 1 of 1993 
are adopted for the purposes of this appeal. There is no doubt 
that Mr Kenda has some significant strengths in respect of 
management, interpersonal skills and experience. It appears 
that he could ably occupy the position sought. However, 
having regard for the respective claims the Tribunal is not 
convinced that his is superior to the recommended applicant. 
His appeal is dismissed. 

As evidenced in Appeal TPA 15/93 Mr Spiro, through 
substantial administrative experience within DEVET and 
externally in industiy was able to demonstrate an extremely 
high level of skills against the essential selection criteria for 
this position. Examples quoted in his roles as Head of 
Department, Wing Commander of the Air Training Corps 
and his liaison with industry enabled him to lay claim to a 
high level of skills against all essential selection criteria. 

In the view of the Tribunal this cannot be matched by Mr 
McCarthy whose limited experience as a Senior Lecturer 
and as Study Area Leader afforded him less opportunity to 
demonstrate comparable competency in relation to the skills 



required for the position of Associate Director (Academic). 
The examples quoted by Mr McCarthy to demonstrate such 
skills do not equate with those cited by Mr Spiro. Having 
regard for all the evidence, it is the opinion of the Tribunal 
that he failed to demonstrate comparable skills against all 
the selection criteria. 

Accordingly in regard to the position of Associate 
Director (Academic), the Tribunal determines that Mr Spiro 
has a greater claim to the position based on the superior 
job-related skills he has demonstrated through his wider 
experience. The appeal is upheld. 

Mr Neill: The general conclusions of the Tribunal in 
respect of Mr Neill's claim for the position of Associate 
Director (Academic) have been expressed in others of these 
promotion appeals. These are adopted here for the purpose 
of this appeal. Mr Neill was rated well. But having regard 
for the respective claims in this appeal, the Tribunal has 
concluded that Mr Neill has not established a superior claim. 
His appeal is dismissed. 

The only appeal upheld is that of Mr Spiro. 
Appeal/s against the Decision of the Respondent to 
recommend Janet Elizabeth Davidson for appointment 
to the position of Associate Director (Academic) at 
North Metropolitan College. 

The recommended applicant, Ms Janet Elizabeth Da- 
vidson, was considered by the Tribunal to be a strong 
candidate on the basis of her application and the evidence 
out of the appeal proceedings. Her wide range of experience 
within DEVET and external to it, her demonstrated 
innovative skills in training and development programmes, 
her experience in curriculum research and her management 
and delivery skills of courses were all of a high order. She 
has also been involved in staff development. 

Ms Mattia and Mr Bodger had to prove superior 
efficiency to Ms Davidson. Both Ms Mattia and Mr Bodger 
were able to draw on the experiences derived from the 
position of senior lecturer to ably promote their skills and 
abilities against the essential selection criteria. 

But while Ms Mattia provided a number of examples in 
support of her claim against the essential selection criteria, 
the Tribunal considered that she was less competitive given 
the quality of the examples cited and therefore did not 
demonstrate a superior claim. 

Mr Bodger presented the Tribunal with some high quality 
examples to demonstrate skills and abilities against the 
essential selection criteria and the Tribunal considered his 
conceptual and analytical abilities and initiatives to reflect 
a good level of skills. However Ms Davidson was able to 
convince the Tribunal of her greater competitiveness against 
the essential selection criteria of communication and 
interpersonal skills and ability to manage people. Both Ms 
Davidson and Mr Bodger were able to demonstrate equal 
ability in the area of policy development. 

The Tribunal concluded that neither appeal was made out. 
Both are dismissed. 

Appeal against the Decision of the Respondent to 
recommend John Robert Saville for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

Mr Kenda had to prove equal efficiency to Mr Saville. Mr 
Kenda's administrative experience has been somewhat 
restricted (mainly to that of Officer in Charge of an Evening 
Technical School) but nonetheless through this he has been 
able to lay claim to substantial skills against the essential 
selection criteria, but more particular in the areas of 
communication, ability to manage people and policy 
formulation. 

Mr Saville as Head of Department and Study Area 
Leader, similarly, has significant claims against the essential 
selection criteria. Mr Saville was, however, able to convince 
the Tribunal of his greater competitiveness against the 
essential selection criteria in the areas of conceptual and 
analytical ability, initiative and even more so, delivery of 
programmes within TAPE. His work with the academic 
profile and the memorandum of understanding, introduction 

of industry nights and other programme initiatives are well 
documented in the evidence presented to the Tribunal. 

After considering all the evidence the Tribunal was not 
convinced of Mr Kenda's claims of equal efficiency and 
accordingly his appeal is dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Frank John Juracich for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

The recommended applicant, Mr Juracich, was consid- 
ered a strong candidate for the position particularly in that 
he has a wide range of experience; demonstrated skills in 
negotiation and management, especially in a trades area; 
demonstrated involvement in significant policy develop- 
ment and has a good level of analytical and conceptual 
skills. 

Mr Kenda had to prove equal efficiency to Mr Juracich 
and Mr Spiro had to prove superior efficiency. The evidence 
produced by both Mr Kenda and Mr Spiro was along the 
same lines to that produced in previous appeals by these 
appellants. The general conclusions of the Tribunal in 
respect of these cases is adopted for the purposes of the 
appeal here. 

Mr Spiro demonstrated a high level of skills against the 
essential selection criteria using the examples from his 
experiences as Wing Commander in the Air Training Corps, 
his role in the planning and commissioning of the 
Refrigeration and Air Conditioning facility at the Carlisle 
Campus and his advisory and consultancy work in industiy. 

Mr Kenda on the other hand was not considered highly 
competitive in comparison to Mr Juracich given the lesser 
range of his experience as Officer in Charge of an Evening 
Technical School. 

After considering all the evidence the Tribunal was not 
convinced of Mr Kenda's claims of equal efficiency, his 
appeal is dismissed. 

Whilst Mr Spiro was able to prove equal efficiency to Mr 
Juracich he was not able to prove superior efficiency. His 
appeal is dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Gwenneth Phyllis McCormack for ap- 
pointment to the position of Associate Director 
(Academic) at Central Metropolitan College. 

Mr Bodger and Mr Rowe had to prove superior efficiency 
to Ms McCormack. 

Mr Bodger ably demonstrated to the Tribunal a high 
proficiency in policy formulation skills as TESC representa- 
tive on the Surveying and Cartography Study Area 
Committee and in industry as a consultant specialising in 
information management. He was able to call upon an 
impressive range, depth and quality of experience to 
demonstrate a level of conceptual and analytical ability 
including Masters degree studies and research in satellite 
communication technology. 

Mr Bodger was able to demonstrate management skills 
in the delivery of educational and training programmes 
within DEVET over a wide range including maritime, 
engineering, aeronautical, surveying and cartography and 
environmental studies to mention some. Whilst Ms McCor- 
mack's experience in this area is extensive it does not 
accommodate a competitive breadth of study. 

Ms McCormack and Mr Bodger were both able to 
demonstrate comparable communication and interpersonal 
skills and an ability to manage people. 

The Tribunal has no doubt that Mr Bodger's level of 
academic studies at Honours level, involvement in industiy, 
particularly in the technical areas of satellite communica- 
tion, town planning and environmental health, enable him 
to claim an extensive range of experience from which he has 
been able to demonstrate a higher level of skills against most 
of the essential selection criteria than that demonstrated by 
Ms McCormack. 

The Tribunal therefore upholds his appeal against Ms 
McCormack on the grounds of superior efficiency. 
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As demonstrated in previous appeals, Mr Rowe draws 
from substantial experience as Senior Lecturer and Deputy 
Principal. 

Mr Rowe explained to the Tribunal that as Deputy 
Principal, part of his duty statement required him to relieve 
the Director of the College in his absence. Mr Rowe was 
able to demonstrate from this experience extensive claims 
against the essential criteria of communication, interper- 
sonal skills and management of people. 

In his position as Deputy Principal, Mr Rowe could claim 
a high level of skills in human resource, finance and 
academic management superior to Ms McCormack who, 
from her experience as a Head of Department, was not as 
competitive in these areas. 

Mr Rowe offered evidence of successful academic 
programming and delivery and resource management within 
the Geraldton Regional College of TAPE and surrounding 
towns. It was obvious that sound communication, interper- 
sonal, people management and policy formulation skills as 
well as initiative were paramount for their success. 

Ms McCormack however, was not able to successfully 
defend her superior claims against the essential selection 
criteria to withstand Mr Rowe's argument of superior 
efficiency and, consequently, the Tribunal upholds his 
appeal. 

The Tribunal upheld the appeals and rated them against 
Ms McCormack in the following order—Bodger and Rowe. 
Because of decisions in other appeals, there is no recourse 
to preference here. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
No. TPA 8 of 1993. 

Appeal against the Decision of the Respondent to recom- 
mend D. Rushton for appointment to the position of 
Associate Director (Academic) at Central Metropolitan 
College. 

Between: 
Barrie Frederick Rowe 

Appellant 
and 

Minister for Education 
Respondent 

BEFORE THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER O.K. SALMON, DEPUTY 
CHAIRPERSON. 

Mr R. POLLARD, MEMBER. 
Ms M. BEAMAN, DEPUTY MEMBER. 

30 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The members of the bench as 
constituted for this appeal are aware of the general 
comments made in the reasons for decision in various other 
promotion appeals for the positions of Associate Director 
(Academic) by the Tribunal differently constituted. 

This bench concurs with those views and endorses the 
concerns therein. 

The determination of these appeals however, as has been 
noted in other decisions must be based on a consideration 
of the merit of respective claims for the position in 
contention. 

Mr Rowe had to prove superior efficiency to Mr Rushton. 
From the evidence which was presented to the Tribunal on 
behalf of Mr Rushton and Mr Rowe, the Tribunal considered 
that both were able to demonstrate equal efficiency against 
the essential selection criteria. 

Mr Rushton as a Senior Lecturer, Head of Department and 
Study Area Leader was able to demonstrate a high level of 
skills and ability against all the essential selection criteria. 
His record includes extensive experience at a senior level 
across a number of colleges and including country experi- 
ence. Similarly, Mr Rowe's position as Deputy Principal, 
Geraldton Regional College of TAPE afforded him ample 
opportunity to demonstrate his skills and abilities against the 
essential selection criteria. The more extensive expression 
of general conclusions about Mr Rowe in respect of Matter 
No. TPA 1 of 1993 are adopted here. In all though the 
Tribunal concluded that Mr Rowe was not able to establish 
superior efficiency and consequently his appeal is dis- 
missed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
No. TPA 12 of 1993. 

Appeal against the Decision of the Respondent to recom- 
mend Dennis Cawley for appointment to the position of 
Associate Director (Academic) at South East Metropolitan 
College. 

Between: 
Terry Peter Spiro 

Appellant 
and 

Minister for Education 
Respondent 

BEFORE THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER O.K. SALMON, DEPUTY CHAIR- 
PERSON. 

Mr R. POLLARD, MEMBER. 
Ms M. BEAMAN, DEPUTY MEMBER. 

30 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The members of the bench as 
constituted for this appeal are aware of the general 
comments made in the reasons for decision in various other 
promotion appeals for the positions of Associate Director 
(Academic) by the Tribunal differently constituted. 

This bench concurs with those views and endorses the 
concerns therein. 

The determination of these appeals however, as has been 
noted in other decisions must be based on a consideration 
of the merit of respective claims for the position in 
contention. 

Mr Spiro had to prove superior efficiency to Mr Cawley, 
the recommended applicant. Both Mr Cawley and Mr Spiro, 
as substantive Heads of Department were able to give 
quality examples to demonstrate a high level of skills 
against all the essential selection criteria. 

Mr Spiro capitalised extensively on his experience as a 
Wing Commander in the Air Training Corps to substantiate 
his claims, particularly in the areas of his ability to manage 
people. 

Mr Cawley on the other hand, presented strong claims by 
his innovative team teaching programme, authorship of 
textbooks and a proven record in team leadership and 
maintenance of staff morale. 

Both have admirably demonstrated high levels of commu- 
nication and interpersonal skills and demonstrated manage- 
ment skills in the delivery of educational and training 
programmes in TAFE. 

The Tribunal, after reviewing all the evidence presented, 
concluded that both the recommended applicant and the 
appellant demonstrated equal efficiency, however, Mr Spiro 
was not able to prove superior efficiency to Mr Cawley. 
Accordingly his appeal is dismissed. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

No. TPA 18 of 1993. 

Appeal against the Decision of the Respondent to recom- 
mend Laurance Everard Bostelman for appointment to the 
position of Associate Director (Academic) at South East 
Metropolitan College. 

Between: 

Terry Peter Spiro 
Appellant 

and 

Minister for Education 
Respondent. 

BEFORE THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER O.K. SALMON, DEPUTY CHAIR- 
PERSON. 

Mr R. POLLARD, MEMBER. 
Ms N. REEVES, MEMBER. 

30 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The members of the bench as 
constituted for this appeal are aware of the general 
comments made in the reasons for decision in various other 
promotion appeals for the positions of Associate Director 
(Academic) by the Tribunal differently constituted. 

This bench concurs with those views and endorses the 
concerns therein. 

The determination of these appeals however, as has been 
noted in other decisions must be based on a consideration 
of the merit of respective claims for the position in 
contention. 

Mr Spiro had to prove superior efficiency to Mr 
Bostelman. Mr Spiro was able to demonstrate to the 
Tribunal a high level of skills against all the essential 
selection criteria in the evidence which he produced from 
quality examples drawn from both within DEVET and 
externally from industry. This was particularly evident from 
his involvement as Wing Commander in the Air Training 
Corps, his role in the planning and commissioning of the 
Refrigeration and Air Conditioning facility at the Carlisle 
Campus and his appointment as Adviser to the EPA on CFC 
legislation and Consultant to WAPIC for the development 
of a refrigerant recovery unit. 

Mr Bostelman on the other hand, through a long career 
with DEVET in the substantive positions of Senior Lecturer 
and Head of Department has been able to demonstrate a high 
level of management skills, policy formulation and delivery 
of educational and training programmes in TAPE. His work 
in labour market programmes and negotiations for fee for 
service courses, his participation in establishing the opera- 
tions necessary for a new college at Thomlie and on a 
research project for the National Working Party for the 
Metal Trades are well documented. 

The Tribunal considered Mr Spiro was able to demon- 
strate equal efficiency to Mr Bostelman, but as superior 
efficiency was required in this instance, his appeal is 
consequently dismissed. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 

and 

Minister for Education. 

No. T 4(1) of 1992. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 
N.F. REEVES, MEMBER. 

MR R.J. POLLARD, MEMBER. 

8 April 1993. 
Order. 

WHEREAS on the 5th day of April 1993, the parties 
reported on progress in implementing a restructuring 
agreement between them; and 

Whereas following submissions by Ms P. Byrne on behalf 
of the SSTU and Mr R. Stratton on behalf of the Minister 
for Education and detail provided in relation to a summary 
document [Exhibit SI]; 

Now therefore the Government School Teachers Tribu- 
nal, pursuant to the powers conferred by the Industrial 
Relations Act 1979, does hereby— 

1. Declare that the parties have met the obligation to 
report back. 

2. Orders that this matter be and is discontinued. 

(Sgd.) S. A. KENNEDY. 
[L.S.] Chairperson. 

Government School Teachers Tribunal 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 

Minister for Education. 

No. T3 of 1993. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY, CHAIRPERSON 
MS N.F. REEVES, MEMBER 

MR R.J. POLLARD, MEMBER. 

8 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The subject matter here arose out of 
an earlier application by the State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") for an award. That 
application (Matter No. TA 1 of 1992) was filed on 5 
November 1992 but was not called on until 2 December 
1992. The terms sought were actually a consolidation of four 
awards and, as well, an incorporation of various terms and 
conditions which, it was said, reflected either existing terms 
regulated by the Education Act Regulations 1960; and/or 
were currently otherwise in force; and/or were the terms of 
agreements reached between the SSTU and the employer in 
the course of negotiations pursuant to the Wage Fixing 
Principles; or what was termed by the SSTU as entitlements 
through "custom and practice". 
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Therefore the resulting document put to the Government 
School Teachers Tribunal (hereinafter "the Tribunal") for 
ratification was a complex amalgam which, despite the 
parties being agreed on the outcome, was not completely 
finalised in terms between them either in extent or 
expression at the time of hearing. To the Tribunal's 
necessary consideration of the application in its terms as 
raised can be added the other, and prior, consideration made 
necessary by the exclusive and limited jurisdiction of the 
Tribunal in respect of industrial matters involving public 
sector teachers and due consideration pursuant to the Wage 
Fixing Principles. 

As was noted in the reasons for decision which issued in 
Matter No. TA 1 of 1992 on 14 January 1993, the SSTU and 
the Minister for Education (also hereinafter "the em- 
ployer"), in effect, agreed that the Tribunal should first, 
deem that all the matters contained in the proposed award 
were "industrial matters" and second, agreed that all the 
terms raised by them should be endorsed by the Tribunal and 
issued in the form of a single award. 

The Tribunal did not accede to those submissions in that 
it rejected the proposal for a single award to issue and it 
declined to simply ratify at that time all the terms and 
conditions raised. Other than the preliminary findings as to 
"industrial matter", jurisdiction and the law, the conclu- 
sions of the Tribunal in Matter No. TA 1 of 1992 then can 
be summarised as follows: 

• two awards would issue: one covering teachers in 
primary and high schools; the other covering 
teachers in technical and further education. 

• the two awards would reflect in the first instance 
and supersede respectively the existing conditions 
in the four awards covering teachers. 

• the remainder of the terms would be the subject 
of further enquiry through the Chairperson with 
reports back to the Tribunal and on the basis that 
if, out of that process, the Tribunal considered that 
there was some aspect or term of what was being 
sought which was so significant as to warrant 
hearing the parties (or any other body) further then 
that would occur. 

Matter No. T 3 of 1993 has been the vehicle for the further 
enquiry and consideration by the Tribunal. 

It is noted that some of the clauses sought by the parties 
go to matters which were identified at the hearing of TA 1 
of 1992 as agreed "industrial matters" but on which the 
parties sought to defer any submissions. 

The provisions sought to be deferred were identified by 
the SSTU as follows with the last five, it appears, being 
limited to teachers in primary and secondary schools: 

• permanent part time employment 
• portability of entitlements to/from State and 

Commonwealth employment 
• bereavement leave 
® professional development and training 
• class sizes (staffing formula—Ministry) 
• requirement for contact with parents 
• senior colleges—agreement on current practices. 
• duties other than teaching 

Other matters sought to be deferred and applying to 
employees in technical and further education were identified 
as follows: 

• subclause (5)(b) in the career structure and salary 
scale clause 

• fifty week year 
• professional development/industry liaison 
®. equivalent hours 
• flexible hours of work 
• customised training delivery 
• new enrolment system 
• job description forms 
• career management/performance management 

system 
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• client needs analysis 
• post interview feedback 
• lecturer training 
• allocation of timetables 
• agricultural colleges 
• staffing formula 

Having regard for the submission for deferral, the further 
enquiry by the Tribunal has not included consideration of 
these parts of the application and provision will be made in 
the orders which issue for the parties to be heard on these 
terms later. It is noted that the SSTU appears to have 
included some of these in the liberty to apply clauses in the 
awards as issued but I would not see this as adding to or 
abrogating any ability to pursue the claims identified in the 
foregoing. And, lest it needs to be said, I would not see the 
fact of any inclusion of any item in the liberty to apply 
clause as being construed as a finding by the Tribunal of 
jurisdiction to deal with the item. Such a situation is a matter 
for consideration in terms at the time of the condition being 
pursued before the Tribunal. 

In the course of the enquiry, the Chairperson, or the 
Awards Officer of the Commission at the direction of the 
Chairperson, conferred with the parties on matters of 
drafting, style and format. Questions of clarity, of structure 
and of content were raised arising out of consideration of the 
provisions sought. Some of these were readily sorted out. 
Some were satisfactorily clarified. Questions about the basis 
for assertion that particular entitlements existed were raised. 
The enquiry results, so far as they went, were progressively 
reported to the Tribunal. The parties maintained their 
respective and agreed position that all the terms sought 
reflected existing conditions of employment. 

As noted the enquiry has resulted in the first instance in 
the Tribunal issuing two awards out of Matter No. TA 1 of 
1992. These reflect a consolidation of existing award 
conditions as well as contract of service clauses, an agreed 
incremental scale (which provision falls within the limited 
jurisdiction of the Tribunal and which the Tribunal was 
satisfied was an existing condition of employment), and the 
Commission's general order requirement for the insertion of 
a State Wage Principles clause. 

The further terms for consideration per Matter No. T 3 of 
1993, as raised by the SSTU, were described in submissions 
as an amalgam of existing terms and conditions applying to 
teachers employed in primary and secondary schools and 
technical and further education institutions, the SSTU was 
asked to identify the basis on which the claim of an existing 
entitlement rested in respect of each of the further provisions 
(exclusive of those deferred items listed in the foregoing). 
It did so. The Respondent agreed with the submission and 
again confirmed that the terms and conditions sought were 
being applied in the work place. 

The provisions, by clause title, which were identified as 
reflecting or being based on regulations or subregulations in 
the Education Act Regulations 1960 were the following: 
higher duties allowance, annual leave/vacation leave, 
(distinctly regulated for teachers in primary and secondary 
schools and for teachers in technical and further education 
institutions), long service leave, sick leave, sick leave for 
war caused injury or disability, maternity leave, public 
holidays, leave without pay, short leave and hours of duty 
(limited to teachers in technical and further education 
institutions). 

Provisions, by clause, claimed as existing entitlements on 
the basis of a memorandum of agreement between the 
parties reached in 1991 (primary and secondary schools 
only), memoranda of agreements reached in 1990 and 1992 
(technical and further education institutions only) and/or 
"custom and practice" and/or "a government standard" 
and/or "an industrial standard" and/or as reflecting "an 
administrative instruction" (technical and further education 
institutions only) were as follows: study leave, leave for 
training with the defence force reserves, Aboriginal meet- 
ings (paid leave), emergency services leave, local govern- 
ment council meetings (paid leave), leave for candidates for 
election to parliament, jury service/crown witness and 
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witnesses, award modernisation and liberty to apply. And 
further in the same category but specific to technical and 
further education employees were put some subclauses in 
the salary scale clause, the hours of duty clause (again) and 
the following provisions: the consultative process model at 
campus/college, grievance procedure, union role in inter- 
view process, redundancy general order, promotion by merit 
and transfer and student excursions. 

I note that much of what is being sought in the terms of 
the application (exclusive of the list already detailed of 
deferred matters) is quite unremarkable in the context of 
other employees and employers covered by awards of this 
State and elsewhere for that matter. What is remarkable is 
that some of these proposed award entitlements actually 
have been award regulated conditions of employment for 
other employees in both the private and public sector in 
Western Australia for decades. Public sector teachers have 
been precluded from having such conditions award regu- 
lated. 

The reasons for this largely lie in the legislative 
demarcation within the Industrial Relations Act 1979 
between public sector teachers and other employees. The 
jurisdiction of the Commission constituted by the Govern- 
ment School Teachers Tribunal is founded in section 78 of 
the Industrial Relations Act 1979. Subject only to the 
general orders powers of the Commission and an ability for 
the Tribunal to seek reference of matters to the Commission 
in Court Session or to the Full Bench, it is an exclusive 
jurisdiction. This claim would see the exercise of the 
exclusive power pursuant to the jurisdiction conferred on the 
Tribunal by subsection (l)(a) of section 78. It is as follows: 

78.(1) Subject to Division 3 of Part II and subsection (4) 
of this section, the Tribunal has exclusive jurisdic- 
tion— 
(a) to enquire into and deal with— 

(i) any industrial matter relating to a 
teacher, a group of teachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 

[Emphasis Added] 
It is the definition of "industrial matter" in the Act, from 

which the Commission constituted as the Tribunal derives 
its jurisdiction for the purposes of section 78(l)(a)(i) which 
demarks public sector teachers from other employees in that 
the definition is quite distinct from the definition of 
"industrial matter" for the purposes of any other employee 
or employer within the jurisdiction of the Industrial 
Relations Act 1979; including teachers in private schools. 
And it is much narrower. Thus whereas the definition of 
"industrial matter" for the purposes of private school 
teachers and their employers is not distinguished from that 
applying to other employees and employers, it is as follows 
for public sector teachers employed by the Minister for 
Education in Western Australia. 

"industrial matter", in relation to a person who is a 
teacher as defined in section 73A and is employed under the 
Education Act 1928, means— 

(a) salaries or ranges of salaries, including the 
incremental steps therein; 

(b) allowances for additional responsibility or addi- 
tional duty; 

(c) allowances for disabilities and reimbursement of 
expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in lieu 
of payment of an allowance; 

(e) any matter relating to membership or non- 
membership of an organization; 

(f) any matter relating to the privileges, rights, or 
duties of any organization or association or any 
officer or member thereof in or in respect of any 
industry; 

(g) any matter relating to the restoration of a practice 
of collecting subscriptions to an organization of 
employees where that practice has been ceased by 
an employer, or the implementation of an agree- 
ment between an organization of employees and 
an employer under which the employer agrees to 
collect subscriptions to the organization, 

but does not include any matter regulated under condi- 
tions of employment prescribed by or under the Education 
Act 1928 unless an organization of employees and an 
employer agree that it is desirable for the matter to be dealt 
with as if it were an industrial matter and the Commission 
constituted by the Government School Tfcachers Tribunal 
established under Division 1 of Part HA is of the opinion 
that the objects of this Act would be furthered if the matter 
were dealt with as if it were an industrial matter; 

[Emphasis Added] 
It is the enabling provision in the final paragraph cited 

above on which, by virtue of the agreement between them, 
the parties rely here for an extension of jurisdiction for the 
Commission to enquire into and deal with the proposed 
award provisions the subject of Matter No. T 3 of 1993. 

The questions for the Tribunal in Matter No. T 3 of 1993 
are therefore whether the various provisions which the 
parties agree should be dealt with as if each was an industrial 
matter fall within the ambit of that paragraph; and, if so. 
whether the objects of the Industrial Relations Act 1979 
would be furthered by the Tribunal dealing with them. The 
answers to the question can only come from an examination 
of the particulars in the context of the Tribunal's jurisdic- 
tion. It is for this reason that the preliminary statement of 
the Tribunal as to "industrial matter" in the reasons arising 
out of Matter No. TA 1 of 1992 was made subject to the 
further scrutiny of all the detail of the provisions sought by 
the parties. 

Just what the agreement between the parties actually 
opens up for scrutiny of the Tribunal is a matter of 
interpretation of the final paragraph in the context of the 
definition of "industrial matter" for the purposes of 
teachers and in the context of the Act as a whole. The 
agreement clearly enables what is otherwise excluded, 
namely "any matter regulated under conditions of employ- 
ment prescribed by or under the Education Act 1928", to 
be considered by the Tribunal. The question of what "by or 
under" this legislation means is dealt with subsequently but 
on my reading of the provision the reference in the provision 
as cited here constitutes the limit of the extension of any 
jurisdiction which can actually result from agreement 
between the parties. There is nothing which allows of a 
construction beyond that. 

There is support for this view in the definition of 
"industrial matter" in the Act which applies "other than in 
relation to a person who is a teacher as defined in section 
73A and is employed under the Education Act 1928" in that 
this definition is not only much broader in its range so far 
as it particularises what is included in "industrial matter" 
but also insofar as it provides for an "industrial matter'' to 
arise out of an agreement. The definition is as follows— 

"industrial matter", [other than in relation to public 
sector teacher] means, any matter affecting or relating 
to the work, privileges, rights, or duties of employers 
or employees in any industry or of any employer or 
employee therein and, without limiting the generality 
of that meaning, includes any matter relating to— 

(a) ...; 
(b) ...; [matters specifically included] 
(c) ...; 
(d) ...; 
(e) ...; 
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(0 •••; 
(g) •••; 
(h) 
(i) any matter, whether falling within the pre- 

ceding part of this interpretation or not, 
where, 

(i) an organization of employees and an 
employer agree that it is desirable for 
the matter to be dealt with as if it were 
an industrial matter; and 

(ii) the Commission is of the opinion that 
the objects of this Act would be fur- 
thered if the matter were dealt with as 
an industrial matter, 

[Emphasis Added], 
Thus the distinction between the two definitions is quite 

stark. And the very broadness of the general definition 
serves to highlight the narrowness of the definition of 
"industrial matter" for the purposes of public sector 
teachers which it is noted was inserted into die Act in the 
face of the general definition. 

What then are the matters "regulated under conditions of 
employment prescribed by or under the Education Act 
1928" which, by virtue of the agreement between the 
parties, arise for consideration by the Tribunal. 

First, the ambit within which the jurisdiction of the 
Tribunal must be construed in accordance with the cited 
phrase. The Education Act 1928 contains eight parts and a 
number of schedules. Most of its provisions involve 
injunctions on the Minister for Education in matters of 
administration of property and schools; religious instruc- 
tion; finance; and the establishment of rights of parents, and 
of decision making groups. Notably some of the provisions 
of the legislation would appear to fall within the definition 
of "industrial matter" in that they contain regulation of 
matters pursuant to conditions of employment. For instance 
sections 7B-7E inclusive deal with matters which clearly go 
to conditions of employment in any contracts of service 
entered into between the Minister of Education and teachers. 
Most of these concern discipline of teachers, including 
dismissals for misconduct. However, in the absence of any 
agreement between the parties specific to these provisions 
in the context of the proposed award provisions, no warrant 
for the Tribunal arises in this claim for any consideration of 
these sections of the Education Act 1928. 

Section 28 of the Education Act 1928 is relevant though. 
It confers authority on the Minister for Education to make 
regulations for all or any of a number of prescribed purposes. 
Those purposes are specified as follows. 

(a) the appointment, powers and duties of teachers 
and employees, other than officers, of the depart- 
ment. 

(al) The powers and duties of officers of the depart- 
ment. 

(b) The establishment, maintenance and classification 
of schools. 

(c) The general management of schools, the admis- 
sion, transfer, and classification of chUdren and 
pupils, the discipline to be enforced, and the time 
and mode of teaching in schools, including 
religious instruction. 

(d) The admission, training, examination, certifica- 
tion, classification, appointment, promotion, 
transfer, suspension, dismissal, resignation, leave 
of absence, discipline, and duties of teachers. 

(dl) Prescribing grounds, including such moral 
grounds, whether connected with the employment 
and functions of teachers or not, as the Minister 
thinks fit, which for the purposes of this Act 
amount to misconduct and for which a teacher 
may be dismissed from the department. 

[(e) deleted] 
[(f) deleted] 
(g) The qualifications for admission of pupils to 

secondary schools, technical and other schools. 

and continuation classes, and the fees to be paid 
by pupils, and the course of instruction in such 
schools and continuation classes. 

(h) The establishment of scholarships and boarding 
allowances, and the conditions connected there- 
with. 

(i) The inspection of schools, and the powers and 
duties of Superintendents of Education. 

(j) The staffing and accommodation of schools, and 
the maintenance and management of school 
premises and equipment. 

(k) The making of grants to assist in the conveyance 
of children to school. 

(1) The furnishing of information by parents of 
children as to the names of such children and their 
parents, date of birth, their residence, and the 
school last attended. 

(m) Health regulations, and the prohibition of atten- 
dance at a Government school of any child whose 
presence is injurious to the health, welfare or 
morality of the other children. 

(n) The management of institutions similar to teach- 
ers' colleges. 

(o) The constitution of parents and citizens' associa- 
tions and for all such other matters as may be 
deemed necessary to give effect to sections 22 to 
27. 

(ol) The general management of care-centres and of 
pre-school centres, and for all such other matters 
relating thereto as may be necessary to give effect 
to sections 27A to 27D. 

(p) The prescribing of registers and records to be kept, 
returns to be made, and forms to be used. 

(pi) The terms, reservations and conditions upon 
which any property vested in the Minister under 
this Act may be leased to a teacher for living 
quarters. 

(p2) The collection, by way of salary deduction or 
otherwise, of the rent payable by a teacher of the 
department in respect of living quarters leased to 
the teacher by the Crown, the Minister, or any 
agent or instrumentality of the Crown. 

(q) Any other purpose that may be necessary or 
convenient for carrying out the provisions of this 
Act. 

(r) Imposing a penalty not exceeding 4200 for the 
breach of any regulation. 

Clearly regulations made pursuant to the authority 
conferred per (a), (d) and (dl) and even (pi) and (p2) could 
involve rights and obligations which, so far as they go to 
teachers in their employment, may constitute conditions of 
employment. And there may be other regulations made 
pursuant to parts of the authorising provisions of section 28 
which give rise to conditions of employment for teachers. 

The record shows that the authority to make regulations 
has been exercised many times over a long period by 
Ministers for Education. The Education Act Regulations 
1960 as amended contain over 300 regulations and many 
subregulations across various parts and divisions. Die 
fifteen parts include Part IV which is headed "Teachers". 
It contains the following divisions: Division 1—Admission 
and Appointment, Division 2—^Transfers, Division 3— 
Certification, Division 4—Examinations, Division 5— 
Resignation and Retirement, Division 5A—Dismissal for 
Inefficiency, Division 6—Appointments and Promotion 
(which includes Section A—General, Section C—Adver- 
tised Vacancies, Section D—Principals and Deputy Princi- 
pals of Senior Colleges and Secondary Schools, Positions 
in Secondary Schools, Section Dl—Positions in Secondary 
Schools for which Promotion Lists are prepared and Section 
F—Appointments to Special Positions), Division 7— 
Quarters and Accommodation, Division 8—Salaries and 
Allowances, Division 9—Leave, Division 10—Misconduct 
and Complaints and Division 11—Other Conditions of 
Service. 



Prima facie these headings would suggest that many of 
the regulations contained within this Part would, in the usual 
sense, constitute conditions of employment of teachers. 
However, on a closer examination all is not what might be 
presumed from the headings. For instance the regulations in 
Division 8, which is headed "Salaries and Allowances" do 
not in fact regulate salaries and allowances but deal with 
incidental arrangements in respect of temporary or relieving 
teachers and teachers on maternity leave. Further, it seems 
that provisions in that Part under headings which on face 
value would not go to teachers' conditions of employment 
in fact do so. An examination of other Parts and Divisions 
of the Regulations leads to the same conclusions. 

In all the Education Act Regulations 1960, so far as they 
go or may go, to teachers' conditions of employment are 
quite complex and in some instances incomprehensible. 
They also appear to contain contradictions and, it is 
convenient to observe at this point, it is doubtful whether 
there is even compliance with some of them by virtue of 
their impractical and/or anachronistic nature. Nonetheless, 
it is to this web of regulation across diverse areas of direct 
administration, management of schools, application of 
discipline, maintenance of hygiene, contact with parents, 
control of teachers etc. that one must look to the 
pre-requisite "conditions of employment" which the par- 
ties, by agreement, now seek to have considered. 

I turn now to the agreed terms sought as award conditions 
in the context of the ambit of jurisdiction for the Tribunal. 
And it is in this that an inherent problem arises out of the 
schedule of terms sought by the parties. As noted earlier the 
sources of these terms were identified to the Tribunal. The 
sources cited included "custom and practice" in the 
employment of public sector teachers as well as general 
standards in the State's public service (insofar as some of 
the terms sought in the schedules reflect award conditions 
applying to public servants) and the terms of memoranda of 
agreements. However, it seems to me that having regard for 
the limited definition of "industrial matter" these sources 
can not of themselves give rise to jurisdiction for the 
Tribunal. 1 hasten to add though, that should there be 
jurisdiction the source of the terms might well be a merit 
consideration under the First Award Principle. But the only 
means of extension of jurisdiction of the Tribunal allowed 
for under the legislation is prescribed by the definition as 
being through agreement between the parties that a matter 
(or matters) "regulated under conditions of employment" 
by the Education Act 1928 or under it (that is, by authority 
of that Act such as in the making of the regulations by the 
Minister for Education) be treated as an industrial matter 
with the secondary pre-requisite that the Tribunal agree to 
deal with it (them) as such. 

It needs to be understood that does not mean that the terms 
of a memorandum of agreement between the employer and 
the SSTU or a benefit enjoyed by "custom and practice" 
can have no bearing or force in contracts of employment 
between the employer and teachers. They can in two 
fundamental ways. First if any such terms establish a 
condition of employment or serve to regulate the conditions 
of employment, those terms are included in tlie contracts of 
employment between teachers and the employer. The rights 
and obligations arising are no less for the fact of the sources. 
The distinction between such a condition of employment 
and a condition of employment expressed in an award is 
principally one of enforcement and of parties. For instance 
whereas the Industrial Relations Act 1979 provides for 
enforcement of award conditions on prosecution by a union 
or an employee, enforcement of non-award conditions of 
employment through the Commission is only open to an 
individual employee covered by section 29(b)(ii) of the Act. 

The second way in which the particular memoranda of 
agreement between the SSTU and the employer which are 
relied on in this application actually has a direct bearing on 
conditions of service of public sector teachers is particularly 
significant. This is because these memoranda of agreement 
have been submitted as evidence in cases before the 
Tribunal brought pursuant to the Wage Fixing Principles 
over a period of some three years. They have been the 

fundamental consideration of the Tribunal underpinning 
various increases in salaries and allowances conditions for 
public sector teachers in awards of this Commission. Clearly 
if either party to the agreements, namely the SSTU and the 
employer, were to abrogate their respective responsibilities 
pursuant to those agreements, then such action would well 
constitute an undermining of those award conditions. 

Of course this is not to say that the terms of a 
memorandum of agreement are thereby rendered immutable. 
What can be inferred though is that the parties' covenant 
also involves a commitment to due process. This means that 
a party seeking to vary an agreement would raise that in 
terms with the other party and with reasons; and that the 
other party would be obliged to consider and respond in 
terms. It would be a rare case where an answer rejecting any 
proposal for change simply because an agreement existed 
could be seen as adequately fulfilling such an obligation to 
due process. The response would need to be reasoned, in 
terms, in the context of due consideration of the other party's 
position. Equally, an absence of any approach in terms by 
a party seeking change to the other party to an industrial 
agreement would not be reasonable and any imposition of 
change in the absence would be a breach of the agreement. 
This concept of due process has particular relevance under 
the Wage Fixing Principles of course. Thus, at the same time 
as these ensure that parties to awards pursue flexibility in 
work practices, appropriate changes in skills development 
and so on, they oblige the parties to have regard for "due 
process" through proper consultation. This last point will 
be picked up subsequently when some of the terms sought 
are dealt with specifically. 

Of course, given the status of the particular memoranda 
of agreement relied on here, any abrogation of the 
obligations arising by either party or a failure to have regard 
for due process would not only undermine the awards but 
could have deleterious effects on the standing of the party 
in breach. 

The existence of conditions of employment in memo- 
randa of agreement between the SSTU and the employer, 
even when having a direct and significant bearing on a 
salaries condition, can not be construed however as thereby 
being award regulated conditions of employment. What the 
parties seek to do here of course is to extend the awards by 
including these conditions. 

There are two difficulties. One is jurisdiction. This is 
dealt with subsequently. The other, which can only arise if 
jurisdiction exists, is a merit consideration in the context of 
the agreed and now prescribed term of the two awards. This 
has teen set at 12 months. Given the injunction of the Wage 
Fixing Principles for the pursuit of flexibility and career 
developments it may be that it is not appropriate to include 
some conditions in a fixed term award. It is a matter for 
consideration of the particular. However because of the 
considerations as to jurisdiction this is not pursued further 
here. 

Before dealing with the matter of jurisdiction further I 
note that in the light of the impact of the views expressed 
here on what is after all an agreed claim I consider that the 
parties should have an opportunity to address the Tribunal 
further. That is, I would not see my views as to jurisdiction 
as concluded until that opportunity has been afforded and 
the submissions then made are taken into account. For that 
reason I would set aside those parts of the claim which at 
this point for the reasons which follow I am not convinced 
can fall within the jurisdiction of the Tribunal under the 
definition of "industrial matter" applying to public sector 
teachers on the basis that the parties will be heard later. 

What the Tribunal needs to be satisfied on fust for 
jurisdiction is v/hether the substance of the award provision 
being sought is a matter regulated under conditions of 
employment by or under the Education Act 1928. As already 
noted this prescription is obviously much narrower than the 
general definition of "industrial matter". However it seems 
to me that the use of the word "under" could give rise to 
an extended range for consideration so far as a particular 
condition of employment is concerned. 
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Conditions of employment so far as an employee is 
concerned can generally be taken to mean those rights and 
obligations which arise pursuant to a contract of service 
between the employee and the employer. These are usually 
established through an offer of terms and an acceptance of 
those terms. And, usually, the obligations arising will 
include the duty to duly attend at the work place and carry 
out duties pursuant to the contract of service and subject to 
the lawful direction/s of the employer in the process. Thus, 
while an examination of the Education Act Regulations 
1960 establishes that a number of benefits to teachers arising 
out of contracts of service with their employers (such as long 
service leave and maternity leave) are thereby regulated and 
therefore, subject to the pre-requisite agreement between the 
SSTU and the employer, may be considered by the Tribunal, 
that is not necessarily the end of it. 

It is convenient at this point to note that this conclusion 
means that what might be loosely described as matters of 
management prerogative which have been committed to 
regulation by or under the Education Act 1928 and which 
go to teachers' conditions of employment may therefore, and 
again subject to the pre-requisite agreement between the 
SSTU and the employer, be considered by the Tribunal 
pursuant to the definition of "industrial matter" for the 
purposes of teachers. It will depend in each instance on an 
examination of the particular condition. But, to reiterate, it 
follows that while "custom and practice" may have given 
rise to a lawful entitlement under a teacher's contract of 
service that would not, of itself, give rise to jurisdiction for 
this Tribunal. Such a factor could only be of relevance in 
a consideration of the merit of a proposition raised with 
which the Tribunal has jurisdiction to deal. 

I turn now to the remaining provisions as sought 
(exclusive of those which the SSTU sought to defer) in the 
context of the jurisdiction question. In my view the 
substance of some of the award conditions of employment 
now sought clearly meet the test for jurisdiction set out in 
the foregoing. These are annual leave, long service leave, 
sick leave, maternity leave, leave without pay, "short" 
leave, hours of work and contract of service conditions. For 
reasons which are dealt with subsequently, I would not see 
the claims for vacation leave and public holidays as falling 
so clearly into this category but nonetheless have concluded 
that they do fall within jurisdiction. 

1 note that all these conditions of employment (except 
perhaps vacations) are common in awards of this Commis- 
sion having effect generally across the community of 
Western Australia. Having regard for this in the context of 
the objects of the Act I have no doubt that the Tribunal 
should proceed to determine those parts of the claim on 
merit. 

There are other proposed award conditions sought which 
in substance are either expressly within jurisdiction or are 
uncontentious requirements pursuant to the Wage Fixing 
Principles out of the State Wage Case [72 WAIG 195] heard 
pursuant to Division 3—General Orders of Part II of the Act; 
the authority of which is acknowledged in section 78 of the 
Act wherein the exclusive jurisdiction of the Tribunal is 
prescribed. These are the proposed award conditions for a 
higher duties allowance and provision for consultation 
which, impliedly at least, involves provision for notification. 
I am of the view that all these must be enquired into and 
dealt with by the Tribunal on the basis that they are duly 
within its jurisdiction. The proposed clause for award 
modernisation falls within this ambit too. All of the 
foregoing are dealt with in terms subsequently. 

I am not convinced on what is before the Tribunal, 
however, that other provisions sought to be inserted into the 
awards do actually meet the necessary test before an ability 
to consider arises. And it is convenient to note here that, 
notwithstanding the foregoing conclusion as to the sub- 
stance of matters on which the Tribunal should proceed, that 
is not to say that this includes all of the actual provisions 
sought in respect of the substantive matter. However to 
enable the parties to be heard on all this, I would identify 
such matters as they arise which, at this point, I am not 
convinced fall within the parameters open for consideration 
by the Tribunal from the rest of the claim in Matter No. T 

3 of 1993 and would include them, respectively, with the 
residue of matters already set aside per the SSTU's request 
for deferral. 

What follows now is limited to those proposed award 
provisions identified earlier as in general terms being within 
the province of the Tribunal for consideration. Lest it needs 
to be said the Tribunal must have due regard in that 
consideration for the injunctions pursuant to section 26 of 
the Act as well as the Wage Fixing Principles. So far as the 
latter are concerned, as the parties are proceeding on a first 
award basis the prime test is that the conditions now sought 
to be award regulated are existing conditions. Having 
considered this question at length by reference to the 
submissions, to the terms sought and to the record of 
existing regulated conditions of employment I have no doubt 
that there is no overt or covert attempt here to extend 
conditions of employment or to enhance existing conditions 
of employment of teachers. 

However that is not to say that the actual terms in which 
the existing entitlements have been expressed in the 
schedules to the application should be automatically 
endorsed. There are residual responsibilities for the Tribu- 
nal. Where such terms are unclear, the Tribunal should insist 
on clarity. Where such terms are contradictory the Tribunal 
should insist on removal of the contradiction. Where such 
terms are discriminatory the Tribunal should refuse to 
include them. And, most significantly, it seems in respect 
of some of the provisions now put up, where the Tribunal 
considers that these would unreasonably impose rigidities 
and inflexibilities by award regulation in what after all is 
sought to be a fixed term award it should decline to endorse 
them. To do otherwise would not only constitute an attack 
on the reasoning behind the Wage Fixing Principles but 
probably would result in unreasonable inhibition of the 
employer's management in dealing with day to day matters. 

I note that it is a corollary of the foregoing that some 
clauses resulting in award regulation thereby could involve 
a conflict between the award provision and the Education 
Act Regulations 1960. However, in that there is an ability 
for award regulation notwithstanding that other regulation, 
it seems to me that it would follow that the award regulation 
would prevail. However as this application does not seek to 
extend or advance any condition of employment beyond the 
substance of the Education Act Regulations 1960 in any 
event, the differences which can arise will only go in the 
case of award regulation to either making sense of the 
expression of an existing condition or the omitting of a 
discriminatory or inflexible provision. 

The parties seek to include a higher duties allowance in 
the awards. This falls within the express jurisdiction 
conferred on the Tribunal under the Act. The clause as 
sought reflects Regulation 111 of the Education Act 
Regulations 1960 other than that there is provision for a 
partial or proportionate payment in the event of the higher 
duties being shared between teachers or not carried out fully. 
This condition currently applies. I would ratify the clause 
as sought. 

I turn now to the detail of the proposed award provisions 
identified in the foregoing as falling within the jurisdiction 
of the Tribunal and which, having regard for the objects of 
the Industrial Relations Act 1979, the Tribunal should 
proceed to enquire into and deal with on merit and with due 
regard for the Wage Fixing Principles. 

First, long service leave. Regulations 130-132 of the 
Education Act Regulations 1960 provide for an entitlement 
of teachers to long service leave of 13 weeks after ten years 
of service in the first instance; and thereafter after every 
seven years' service with pro-rata entitlements and contin- 
gent provisions. The parties seek to incorporate all these 
provisions in the two awards. Subject to amendments of the 
provisions contained in Regulation 130 for reasons for 
clarity and consistency, I would see the entitlement to long 
service leave contained in the Education Act Regulations 
1960 ratified in all substantive respects save two. One 
involves that part of Regulation 131 which distinguishes an 
entitlement to pro-rata long service leave payment on 
retirement on the basis of a voluntary versus an involuntary 
retirement. The other is the orovision in the same regulation 



for disbursement of an entitlement due on the death of a 
teacher, including an ability where such teacher "is not 
survived by a spouse legally dependent on [the teacher] for 
the Minister for Education to make the payment to such 
person legally dependent on the teacher 'as the Minister 
approves'". It seems to me that these provisions raise 
questions of law, including possibly unlawful discrimina- 
tion, which have not been addressed by the parties. In the 
circumstances I would set these provisions aside until the 
parties can be heard further on them. 

The leave without pay provision which the parties seek 
to insert into the awards reflects Regulation 118 of the 
Education Act Regulations 1960. Discretion is expressly 
reserved to the employer within its terms. The specific 
provision is unremarkable. However I note that Regulation 
85A also makes express provision for leave without pay in 
certain circumstances. This too is at the employer's 
discretion but the discretion is limited so far as duration of 
leave is concerned. Further there is a deeming provision as 
to resignation should a teacher not take up the position open 
to him/her at the end of that leave. In these circumstances 
I would see it open to the Tribunal to ratify the award 
provision sought but the parties should be required to make 
submissions subsequently on the ramifications of Regula- 
tion 85A in the context of the award provision sought. 

The sick leave provisions sought to be included in the 
awards reflect Regulations 121-125 inclusive and Regula- 
tions 125A, 125B, 126, 127 and 129 with a recognition of 
temporary employees service for the purposes of sick leave. 
The terms sought are only remarkable for the rather complex 
expression of them. Other than some requirement for clarity 
of expression I would see the Tribunal ratifying this 
entitlement as an award provision and I would include in this 
clause the entitlement to sick leave due to war-caused injury. 

There is provision within the Education Act Regulations 
1960 in Regulation 120 for what is called "short leave". It 
is leave with pay for a total period not exceeding three days 
in a year. The authorisation of any short leave is at the 
discretion of the employer. This is reflected in the proposal. 
The award provision sought would allow of a right for a 
teacher to raise an application for such leave, and impliedly, 
have it given due regard. The provision should be endorsed 
by the Tribunal. 

The maternity leave provision sought by the parties 
certainly reflects an existing condition of employment in the 
Education Act Regulations 1960 contained in Regulation 
119. However it is a condition which poses some problems. 
For one, it actually obliges "a pregnant teacher" to apply 
for maternity leave. For another, a pregnant teacher who 
does not apply for maternity leave "in accordance with this 
regulation" is deemed to have resigned from her contract 
of employment. The parties made no submissions on these 
aspects of the provision but, notwithstanding, these provi- 
sions are so out moded that I consider that the Tribunal 
should decline to ratify them. It is noted too that by the 
Regulations a teacher taking maternity leave (which is 
unpaid) is obliged to commence it at least six weeks prior 
to the expected confinement and end it no earlier than six 
weeks after the birth of the child. This is at odds with other 
public sector maternity leave provisions and may even be 
at odds with the practice of this employer. However in the 
absence of any submissions by the parties on this provision, 
I consider that the Tribunal should not intervene here. Other 
than the two provisions cited earlier I would ratify as an 
award condition the terms of the maternity leave entitlement 
as sought. 

The claim for annual leave as sought is combined with 
a claim of vacation leave. The meaning of "annual leave" 
is not contentious or obscure. The ordinary meaning of the 
words is an entitlement to paid leave of absence from work 
which may arise each year under a contract of employment 
and consequent upon due service. It may be that in some 
instances the meaning of "vacation" is interchangeable 
with "annual leave" but I doubt that that can be assumed 
generally. And so far as the education industry is concerned, 
the word "vacation" can, I think, be construed otherwise 
to mean simply the vacating of a school by students for 
periods between school terms. In essence I do not think that 

the fact of vacations applying in schools can be said to give 
rise to a right to paid leave in the same sense as annual leave. 
In my view there is support for construing "vacations" as 
different from annual leave in the fact that the Education Act 
Regulations 1960 provide distinctly for "annual leave" and 
in the fact that there is a reservation of right to the employer 
to vary the length of vacation periods. However the fact of 
distinctions does not necessarily mean no entitlement. 

There is provision under the Education Act Regulations 
1960 for certain specialist employees in the Ministry of 
Education to have four weeks' annual leave. This is set down 
in Regulations 41 and 42. That is quite clear. But there is 
no specific provision for annual leave for other employees. 
What is included in the Regulations though are references 
to "vacations for teachers". For instance subregulation (1) 
of Regulation 229 provides, subject to some exclusions, that 
"the summer vacation for teachers in the Technical Division 
shall consist of 8 weeks ..." with the Minister having the 
authority to declare and vary the terms and vacation periods. 
The exclusions are provided for within the same Regulation 
at subregulation (20). Notably however, the occupants of 
these excluded positions are then stipulated to have 
entitlements to either four or five weeks' annual leave. There 
are other references in the Regulations to vacations in 
relation to teachers; including references to it in relation to 
other leave entitlements and in the context that it is paid 
"leave". 

Having regard for all of this I have concluded that it is 
at least implied if not express that the times when a school 
or institution is not in term constitutes "vacation" time for 
teachers to be absent and that teachers other than those 
specified in the Regulations are entitled to be paid during 
those vacation times albeit they are not required to attend. 
However I would not go so far as to say that vacation time, 
by virtue of the Regulations, is annual leave for teachers not 
otherwise specified in that there is no discretion reserved to 
the employer in respect of the length of annual leave. For 
that reason I would distinguish between an entitlement to 
paid annual leave, the terms of which is expressly provided 
for in relation to specific classifications, and "vacation" 
leave in the two awards. However I would decline to include 
any provision within the clause stipulating obligations on 
the employer as to the closing of schools etc. for vacations 
as I see this as beyond jurisdiction of even the Commission 
generally. 

The claim for paid public holidays is also somewhat 
complicated. The public holidays provision sought in 
relation to employees in the technical and further education 
sector differs from those sought in relation to primary and 
secondary schools. In the latter case the parties seek to 
reflect Regulation 38A of the Education Act Regulations 
1960 albeit without reference to Regulation 38B. The public 
holidays expressly nominated in Regulation 38A are the 
usual ten public holidays in Western Australia per year plus 
Easter TUesday. Regulation 38B allows for the chief 
executive officer of the employer to grant a holiday in lieu 
of Easter TUesday holiday in respect of important local 
functions or a significant event No reason was advanced for 
why the provisions of Regulation 38B, which were only 
gazetted in 1986, have not been included in the award 
provision. 

The public holidays clause sought for technical colleges 
and schools also includes the usual ten public holidays when 
they fall within school term and also what is termed "Public 
Service Holidays" which I take to mean the two extra days 
usually allowed to the State's public service employees: 
Easter TUesday and 2 January. And the public holidays 
provision is expressly subject to Regulation 228 which 
specifies the length of the teaching year and vacations. In 
practical terms of course, and more particularly since the 
implementation of the four term school year in primary and 
secondary schools anyway, most of the named public 
holidays fall within vacation time and have no impact for 
teachers. This would not apply though to those whose 
employment conditions are not affected by vacations. 

The complication is that it is by no means clear that the 
holidays specified in Regulation 38A (and Regulation 38B) 
apply to teachers. These regulations are contained in 
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Division 2A of Part III—General, Division 1—Discipline 
and Conduct of Teachers and Pupils Generally. Division 2A 
is titled "Holidays and Vacations". Having regard for the 
expression of these regulations in the context of the division 
it is more likely than not that they refer simply to the 
management of school and the application of public holidays 
to students. This is reinforced by the absence of any holiday 
leave provision in Part IV—Teachers, including division 9 
of that Part which is headed "Leave". And the public 
service holidays provision for technical and further educa- 
tion is actually found at subregulation (3) of Regulation 229 
which is actually headed "Summer Vacations". Against all 
this however, there is reference in Regulation 38A to 
Regulation 228. This regulation prescribes the teaching year 
and term vacations subject to change at the discretion of the 
Minister for Education. Included in this provision for 
discretion is the expression of vacation leave for teachers in 
the technical division. And some employees are expressly 
not required to work on public holidays. Having regard for 
all this in relation to the public holidays provision I am 
prepared to ratify the terms as sought but would include the 
qualifying provisions in Regulation 38B in the award 
applying in primary and secondary education on the basis 
that that inclusion be addressed at any speaking to the 
minutes of orders out of this matter. However I am not 
prepared to ratify that part of the clause which stipulates that 
certain education institutions must be closed on public 
holidays. In including this in their claim the parties are doing 
no more than reflecting an existing regulation. However that 
regulation is not properly a condition of employment. 
Further the opening and/or closing of schools is not a matter 
which would properly fall even within the general definition 
of "industrial matter" let alone the jurisdiction of the 
Tribunal. 

The hours of work clause sought is limited to teachers in 
technical and further education. This is despite the fact that 
pursuant to the Education Act Regulations 1960 some 
teachers, described as being specialist or advisory services 
appointments, have regulated hours. Their "working hours" 
are prescribed in Regulation 141(2) as being from 8.15am 
to 4.30pm on week days excluding public service holidays. 
Regulation 180 goes to the hours "other than normal hours" 
for teachers of manual arts in agricultural secondary school 
but there is no specification of "normal". Regulation 174 
prescribes that the length of primary school "instruction" 
shall be for a total period of 5 hours and 25 minutes each 
school day, inclusive of recess periods with a requirement 
that the "instruction" shall be given for three hours each 
morning and two hours and twenty five minutes each 
afternoon. There is also a regulation requiring the attendance 
of teachers at the school some 15 minutes prior to the 
commencement of classes. But none of this conclusively 
goes to setting hours of work pursuant to a contract of 
employment between a teacher and the employer. So far as 
1 am able to ascertain there is no setting of maximum or 
minimum hours and no prescription of any spread of hours. 
It appears likely that teachers in primary and secondary 
public sector education, like teachers in private sector 
education, simply do not have specified hours of work 
provisions in their contracts of service. The fact of regulated 
hours of "instruction" or school operation such as 
commonly applies between 9.00am and 3.30pm on school 
days can not, in my view, be construed as constituting an 
hours of work obligation or limitation in the contractual 
obligations of teachers and their employer. Obviously a 
teacher must attend to instruct. A teacher's hours of work 
obligations arising out of the contract of employment would 
include an obligation to carry out instructing duties. But it 
cannot be construed that this, or even this and required times 
of attendance for duties which do not directly involve 
instruction of students such as pre classes time, equates to 
a maximum obligation. 

The situation is somewhat different in the technical and 
further education sector. Regulation 230 specifies a 
"weekly tour of duties for all full time members of the 
teaching staff' to be the equivalent of 30 hours at such times 
required by the employer. There is provision within the 
regulation for the establishment of equivalent hours averag- 

ing and part time provisions. There is also the prescription 
of minimum hours of work for Directors of Regional 
Colleges of 37 1/2 per week. I would ratify an hours clause 
reflecting only the foregoing in the relevant award. 

That leaves contract of service conditions. It was noted 
in the reasons for decision which issued in Matter No. TA 
1 of 1992 that the Tribunal was prepared to consider the 
terms of any contract of service clauses which the parties 
were prepared to submit; it being agreed between them that 
such clauses should be included in awards covering teachers. 
As the parties did not arrive at any agreement on the terms 
of such clauses by the time Matter No. TA 1 of 1992 was 
to issue the Tribunal set that to one side for consideration 
of the same pursuant to Matter No. T 3 of 1993 in the event 
that any express terms were forthcoming from the parties to 
that end. None have been and as it is now over six weeks 
since the reasons in Matter No. TA 1 of 1992 issued and the 
opportunity to pursue this course was clearly identified by 
the Tribunal, I consider that Matter No. T 3 of 1993 should 
be finalised on the basis that the matter of any additional 
provisions to the contract of service clauses be set aside and 
dealt with subsequently along with the other matters 
identified in these reasons and the deferred matters. 

The three provisions sought by the parties which could 
be said to fall within the jurisdiction of the Tribunal pursuant 
to the Wage Fixing Principles are notification of change, 
consultation provisions and the award modernisation clause. 

So far as the last goes, the situation of teachers and award 
coverage really bears some more reflection by the parties. 
The intent of such a clause in an award is, of course, to 
oblige the parties to the award to consider it in terms with 
a view to co-operatively ensuring that barriers to flexibility 
in work practices, to job satisfaction and to productivity 
improvements are removed. But in the case of public sector 
teachers in Western Australia in 1993 insofar as there are 
regulatory or legislative inhibitions on flexibility, career 
progression, productivity and so on, the source can not be 
said to have been awards. Indeed one only has to look at the 
Education Act Regulations 1960 for a prime source. As 
noted before these are a complex amalgam extending well 
beyond just the rights of teachers pursuant to their contracts 
of employment to prescriptive, detailed administration etc. 
of teachers' roles in education. Thus teachers are entitled, 
so far as the employer is concerned through his/her 
regulation, to examine students for head lice, to require 
children to "cleanse" themselves and to prevent students 
from begging. Ifeachers may "physically restrain" students 
when appropriate; must "acquaint" themselves with all the 
regulations; and "comply" with all "administrative instruc- 
tions". They must not "incite" students to absent them- 
selves from school and must apply "mild but firm" 
discipline. When teachers commence at a school they must 
notify the chief executive officer of that date. There are 
regulations for promotion, for transfer, for certification, for 
the taking of inventories, for appointments, for control of 
amenities, for applying discipline, for housing, for appoint- 
ments to specialist positions, for complaints against teachers 
by a parent, for reports on teachers and so on. There are 
regulations expressly prohibiting teachers from undertaking 
business ventures and holding office. And teachers are 
enjoined by the regulations not "to seek directly or 
indirectly the interest or influence of any person for the 
purpose of obtaining promotion, transfer or any other 
advantage in the department". And then there is a whole set 
of detailed regulations across many of the Parts of the 
Education Act Regulations 1960 applying to administration 
in schools by senior teachers and principals. 

Thus there is sheer bulk and complexity of a web of 
regulations relevant to teachers across a number of the 
various divisions within the Education Act Regulations 
1960. Significantly too, there is the apparently outdated 
language and, as was evidenced in Matter No. T 5 of 1993 
recently before the Tribunal, the probable development of 
work practices which actually conflict with the regulations 
but which are implemented anyway on the basis that some 
time later the regulations might/will/should be amended to 
convert what are breaches into lawful practices. 
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The Education Act Regulations 1960 are not a matter for 
the Tribunal per se and I would not presume at all to 
"advise" what they should be. However it would seem that 
if that part of the Wage Fixing Principles which is aimed at 
reducing inflexibilities and outmoded obligations arising out 
of regulation is to be relevant in public sector education 
Western Australia, the logical principal focus at this point 
would have to be those Regulations. Thus I would see an 
obligation being inserted in the awards to require, at least, 
a consideration of that course as well as an on-going duty 
in respect of the awards. 

So far as the other two provisions are concerned, namely 
the obligation to notify in respect of intended significant 
change and the obligation to consult, I would endorse the 
inclusion of such provisions in the awards though, for the 
particular purposes of this matter, I query the general aptness 
of including in awards applying to teachers provisions which 
have their origins, simply, in general public service 
conditions. It seems to me that there is a marked difference 
in the work and work place environment of teachers 
compared with the public service generally which would 
suggest that more specific consideration should have a 
bearing on the terms. This may be a matter which the parties 
could address at a speaking to the minutes in respect of the 
duty to notify clauses. 

In sum, subject to these reasons I would endorse the 
inclusion of the foregoing provisions in the awards with 
effect some 21 days from the date of issue of Matter No. T 
3 of 1993. It seems to me that the prospective operative date 
would be warranted by the need for the employer to adjust 
administratively to the fact of award regulation of these 
conditions of employment. So far as the deferred matters and 
the remaining issues identified in these reasons being the 
subject of a further hearing in due course are concerned 
those items/matters/clauses should be identified in a 
separate schedule attached to the minutes of orders. 

The remaining clauses sought which I am not convinced 
that there is jurisdiction for the Tribunal to deal with are in 
either the leave category or other provisions category. The 
further leave provisions sought are as follows: leave for 
candidates for election to parliament, leave for Aboriginal 
meetings, leave for emergency services leave, leave for jury 
service etc., leave for international sporting events, leave for 
training with defence forces reserves and leave to attend 
local government meetings. The "others" category includes 
the provisions for copies of the award to be supplied by the 
employer, rights of entry for the union and requirements re 
time and salaries records. 

Some of the leave provisions sought in this list are for 
paid leave. Some are not. Nearly all are contingent on the 
employer's discretion. The parties say that they are all 
current conditions. The fact that there is no conclusion here 
to the effect that they fall within the jurisdiction of the 
Tribunal does not affect that. And the same can be said for 
all the other remaining provisions. In respect of the 
provisions sought as to right of entry etc. I would add though 
that should the Tribunal be satisfied that such matters were 
within jurisdiction, I would see the parties giving more 
consideration to producing terms more directed to the work 
places involved in lieu of simply reproducing public service 
clauses. 

There are additional items specific to the technical and 
further education sector. These are as follows: alternative 
delivery strategies, post interview feedback, union role in 
interview process, promotion by merit and "redundancy 
general order". I note that the last of these raises particular 
questions of jurisdiction given the general orders powers of 
the Commission in Court Session under the Industrial 
Relations Act 1979 which the parties have not addressed. 

In conclusion so far as the claims for award coverage are 
concerned I note that notwithstanding the number of items 
deferred at the request of the SSTU and the matters I would 
set aside at this point for further consideration as to 
jurisdiction and merit, the orders I would see issuing out of 
Matter No. T 3 of 1993 would result in additions to the two 
awards covering teachers in public sector primary, secon- 
dary, technical and further education which would have the 

effect of bringing the award regulation of conditions of 
employment of teachers significantly in to line with that of 
most other employees in Western Australia; in range of 
entitlements anyway. 

Finally it remains to comment on one more aspect of this 
claim for award coverage for teachers. A remarkable result 
of the course of scrutiny embarked upon by the Tribunal was 
the adverse reaction to it in some quarters. 

It should go without saying that it can not be presumed 
that the making of any industrial award is a simple matter. 
After all an award will have force in a fundamental way on 
the rights and responsibilities of the employer/s and 
employees covered by it. It would seem that those who 
would criticise a course of due scrutiny in the exercise of 
award making by the Commission are either ignorant of the 
deleterious consequences for employees and employers 
which can flow, easily, from a lack of it or are uninterested 
in that prospect. 

Even leaving aside the necessary consideration of the 
proposed award in this case in the context of the Wage 
Fixing Principles and the jurisdiction question, it was 
always obvious that such a complex document as was raised 
by the parties in this instance would require scrutiny specific 
to its terms. That the Tribunal undertook this scrutiny should 
not have surprised anyone. And of course the fact that this 
scrutiny revealed some incomprehensible provisions, some 
discriminatory provisions, some contradictory provisions, 
and some provisions which appear to be well beyond the 
general jurisdiction of the Commission let alone the limited 
definition of "industrial matter" applying to teachers as 
well as other problematic provisions demonstrates that the 
scrutiny was not only proper but was particularly warranted 
here. 

Thus it is disappointing that the Commission's function- 
ing in dealing with this application was the subject of 
inaccurate and misleading statements expressed through 
various media outlets after the initial judgement issued on 
14 January 1993. These commenced in news broadcasts very 
shortly after the 16 page judgement was issued to the parties. 
The speed, and the fact of significant inaccuracy in the 
reports suggests that the authorities for those critical 
statements (sourced to the SSTU) had not even read the full 
judgement at the time of commencing pronouncements on 
it. 

The text of the criticisms is of no moment. What is of 
moment is that what occurred amounted to external pressure 
on the Tribunal to curtail its further scrutiny of the award 
application and rubber stamp the claim. It was never on of 
course; but it should never even have been attempted. 

MS REEVES: I have read the reasons for decision of the 
Chairperson in draft form. I concur with the findings and 
direction and I add the following observations. There are 
specific terms going to conditions of employment of 
teachers contained in agreements reached between the 
SSTU and the employer in the course of negotiations 
pursuant to the Wage Fixing Principles. 

The Memorandum of Agreement 1991 is such a negoti- 
ated agreement. It was submitted to this Tribunal as 
significant evidence of work place reforms under the 
Structural Efficiency Principle. Whilst it may be argued 
those terms may not be considered within the narrow 
definition of "industrial matter" I would emphasise that 
they are the basis of significant evidence for which salary 
increases were granted. In my view the Memorandum and 
the terms it sets out are inherent in the salary clauses 
included in this Award. There is an obligation on the parties 
to honour the terms until such time circumstances dictate 
otherwise or a further agreement is reached. 

MR POLLARD: I concur with the reasons of the 
Chairperson in determining this matter and add the 
following. 

The Tribunal has a limited jurisdiction by virtue of the 
definition of "industrial matter" that applies to teachers, the 
subject of this application, and as the Chairperson notes, 
jurisdiction is more limited than that applying to all other 
work places and industries. 
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I concur that an exercise must take place in identifying 
the jurisdictional bases of some of these proposed terms of 
an award. 

I am of the view that the requirements of the Act may be 
met, and that further argument be made by the parties in 
convincing the Tribunal of this, and in doing so I am mindful 
of the importance that has been placed on these particular 
parts of the agreement by the parties, in coming to the agreed 
Memorandum, and their understandable desire to see these 
reflected in an award. 

THE CHAIRPERSON: It is the unanimous decision of 
the Tribunal that the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 and the Teachers (Public 
Sector Technical and Further Education) Award 1993 be 
varied by inserting the provisions contained in the schedules 
which now issue with Minutes of Orders; with the residue 
of the claims being divided from Matter No. T 3 of 1993 to 
enable it to be dealt with further and separately. 

There will be a speaking to those minutes shortly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T3 of 1993. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

COMMISSIONER S.A. KENNEDY 
MS N.F. REEVES, MEMBER 

MR R.J. POLLARD, MEMBER. 
23 March 1993. 

Order. 
HAVING heard Mr P. Malone on behalf of the State School 
Teachers' Union of Western Australia (Inc.), and Mr R. 
Farrelly and Mr R. Stratton on behalf of the Minister for 
Education, and pending the finalisation of further orders 
pursuant to the speaking to the minutes, now therefore the 

Government School Tfcachers Tribunal, pursuant to the 
powers conferred by the Industrial Relations Act 1979, does 
hereby order— 

That the claims identified in the Schedule to this 
order shall be divided from Matter No. T 3 of 1993 and 
shall be designated Matter No. T 4 of 1993 so far as 
they apply to public sector institutions administered by 
the Minister for Education and Matter No. T 5 of 1993 
so far as they apply to technical and further education 
institutions administered by the Department of Em- 
ployment, Vocational Education and Training. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clauses and parts of clauses as identified by the SSTU 

in Matter No. TA 1 of 1992 for deferral to enable further 
submissions. 

• permanent part time employment 
• duties other than teaching 
• portability of entitlements to/from State and 

Commonwealth employment 
• bereavement leave 
• professional development and training 
• class sizes (staffing formula—Ministry) 
• requirement for contact with students 
• senior colleges—agreement on current practices 
• final sentence of subclause (5)(b) in Clause 

4.—Career Structure and Salary Scale 
• fifty week year 
• professional development/industry liaison 

2. Clauses applied for but not disposed of by the 
Government School Tfcachers Tribunal in either Matter No. 
TA 1 of 1992 or Matter No. T 3 of 1993. 

3. Parts of clauses which the Government School 
Teachers Tribunal will otherwise dispose of in Matter No. 
T 3 of 1993. 

4. Any other matters identified in the reasons for decision 
in Matter No. T 3 of 1993 on which the Government School 
Tfcachers Tribunal requires further submissions. 
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FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Austware Pottery 
and 

Marlene Halls. 
No. 1406 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER S. A. KENNEDY. 

21 April 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Chief Commissioner Coleman and myself. 

This was an appeal against the decision of the Commis- 
sion, constituted by a single Commissioner at first instance, 
and brought under s.49 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"). 

The respondent, who was the applicant at first instance, 
applied under s.29(b)(ii) of the Act for an order that she be 
paid various benefits to which she claimed she was entitled 
under her contract of service, which she said she had not 
been paid. These were not, at any time, alleged to be benefits 
under an award. 

In the end, the Commission at first instance having heard 
and determined the matter, made the following order dated 
20 October 1992 (see page 6 of the appeal book (hereinafter 
referred to as "AB")):— 

"1. That the claim of the applicant submitted under 
the heading "Telephone Accounts" be dismissed. 

2. That the claims of the applicant under the 
headings of "Advertising", "Austware: Beau 
Monde" and "Budget" be struck out for want of 
jurisdiction. 
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3. That the respondent shall pay to the applicant the 
sum of $3,998.00 by way of denied contractual 
benefit regarding re-location costs. 

4. That the respondent shall pay to the applicant a 
sum of money being denied contractual benefit for 
annual and pro rata annual leave for the period 
between the 18th March 1991 to the 29th April 
1992, except for the period between the date of the 
applicant's arrival in Perth and the re-opening of 
the respondent's business following the Christmas 
close-down in December 1991—January 1992. 

5. That the total amount to be paid to the applicant 
by the respondent shall be reduced by an amount 
equal to one week's wages calculated as at the 
29th April 1992. 

6. That there be liberty to apply in respect of the 
calculations to be made in order 4. hereof." 

It will be noted that the only order appealed against is 
order 3 of that order by which the appellant was ordered to 
pay re-location costs. 

The grounds of appeal (see page 2 (AB)) read as 
follows:— 

"In finding that the claim relating to reimbursement 
costs was proven: 

(a) The Commission erred in fact, in that: 
(i) It did not give due weight to the 

evidence 
(ii) It failed to properly take account of 

evidence going to contractual condi- 
tions attached to such reimbursement 

(b) The Commission erred in fact and in law by 
failing to draw proper conclusions from the 
evidence." 

Background. 
The background to this matter is this. At all material times 

the appellant was a company registered in Western Australia 
with branches in South Australia and Victoria. The 
respondent to this appeal (hereinafter called "Ms Halls") 
was employed by the appellant between March 1991 and 
April 1992. (We will refer to the appellant hereinafter as 
"Austware"). When Ms Halls commenced her employment 
it was as Austware's State Manager for Victoria. Ms Mary 
Josephine Stanton was then the General Manager, and she 
later resigned in about September 1991. Ms Halls became 
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the National Sales Manager based in Perth. Whilst she was 
State Manager in Victoria, she resided in Melbourne. 

Her spouse was Mr Geoffrey Ross Brame and he played 
a part in these matters. 

There was evidence from Ms Stanton which is not 
relevant to this appeal, and there was also evidence from Mr 
Graham Richard "McGregor who described himself as a 
business proprietor, but it would seem that he is a Director 
of Austware. 

The company is and was, at all material times, essentially 
a manufacturer and marketer of domestic ceramic products 
direct to Australian consumers in Perth, Adelaide and in 
Melbourne, and employed a number of people. 

Whilst Ms Halls was in Melbourne, she was approached 
by Mr McGregor, a Director of Austware, who asked 
whether she would be interested in becoming the National 
Sales Manager to be based in Perth. At that time, the 
question of re-location costs were raised. It is fair to say that 
eventually Ms Halls with her spouse, Mr Brame, moved to 
Perth leaving Melbourne on 19 December 1991 (the terms 
of her employment as National Sales Manager are set out 
in a letter dated 13 September 1992, exhibit 8, page 269 
(AB)). 

Ms Halls remained in employment with Austware until 
30 April 1992 when she resigned after disputes over moneys 
which she alleged were not paid to her. That included the 
claim for re-location costs. That amount, which was 
$3998.00 and was the amount of a removalists bill, had been 
paid by Ms Halls and Mr Brame in advance of their moving. 
There was conflict in the evidence in this matter between 
Ms Halls and Mr Brame on the one hand, and Mr McGregor 
on the other. 

Firstly, Ms Halls said that there were discussions in 
September/October 1991 in Perth with Mr McGregor. The 
job was discussed and the selling of her home and 
re-location were discussed. Indeed, she said that Mr 
McGregor "did verbally say that he would be paying my 
relocation costs to WA. There was no way I would have 
been able to come" (see pages 94, 95 and 97 (AB)). 

Ms Halls evidence, too, was that Mr McGregor said that 
everything would be taken care of and paid for. Indeed, she 
said that he had offered to assist in getting quotes for the 
removal of her furniture and effects from Victoria to 
Western Australia, a fact which was not disputed by him. 
Indeed, on her evidence in cross-examination (page 96 
(AB)), Mr McGregor said that he did not want to pay an 
exorbitant amount for transport of her property. However, 
the quote was given in her name. Much of this evidence was 
elicited in cross-examination. 

Ms Halls gave evidence, too, that in January 1992 she 
approached Mr McGregor for reimbursement This was after 
she had arrived in Perth. She said that Mr McGregor knew 
of the account, and he confirmed that he knew of it in 
evidence. On this occasion, Mr McGregor said that the 
company had gone down a bit and he might be able to pay 
it pro-rata, that is so much a month or a quarter. 

Prior to that, he had said when she had approached him 
again in Perth that when she got the sales figures up he 
would be able to pay it. Because of these problems and the 
other problems, die subject of this action, she ended up 
resigning. 

All this was corroborated in the evidence of her spouse, 
Mr Brame at pages 140-141 (AB). He said there that they 
could not have afforded to move off their own back, but that 
Mr McGregor said that "that wasn't a problem because the 
company would reimburse us for the relocation fee ...". 

Mr McGregor, he said, had told them to ring the 
removalists, report back to him, and get the cheapest quote. 
Mr McGregor then walked around the house and went 
through each room and they told him what furniture would 
be required to be transported. Mr McGregor, it will be seen, 
agreed that he had walked around the house for this reason. 
This, according to Mr Brame, was so that Mr McGregor 
could get a rough idea of what was coming over to Perth so 
that he could contact a removalist in Perth. This particular 
discussion occurred in November 1991, according to Mr 

Brame. The quote which was accepted came from a Perth 
based removalist, although Mr Brame rang some Victorian 
based removalists to get quotes. 

Mr McGregor arranged for the removalists, Australian 
Furniture Van Lines, to deal with Mr Brame on the removal 
and told Mr Brame to proceed on that basis, on Mr Brame's 
evidence. Two quotes were given by Australian Furniture 
Van Lines, one of which was accepted, and that was for the 
sum of $3998.00. Before he accepted the quote, Mr Brame 
rang Mr McGregor and Mr McGregor approved the 
acceptance of the quote in that amount on the basis that 
"Well, that's the best we have had so far". Mr Brame said 
that he had reported three quotes to Mr McGregor. He also 
said that Mr McGregor had said that Austware would pay 
the account. He had no further discussions with Mr 
McGregor about the payment of the amount at that time, but 
they paid the account and asked for reimbursement. Mr 
Brame was not shaken in cross-examination on these matters 
(see pages 150-151 (AB)). 

Mr McGregor described himself in evidence as a business 
proprietor, but we infer from the evidence that he is a 
Director of Austware. It was not disputed that the appellant 
was a company. 

His evidence on this point is in evidence in chief (see 
pages 179-180 (AB)). There he referred to the issue of 
re-location costs when he first telephoned Ms Halls as a 
result of Ms Stanton's resignation. However, when he 
visited Victoria on 9 to 11 September 1991 it was discussed. 
He corroborated that Ms Halls and Mr Brame voiced some 
dismay at the potential cost of re-location. His evidence was 
that he offered to investigate the possibility of reducing that 
cost by using a back-loading technique, (ie) by having a 
Western Australian based company carry the goods. As a 
result, he looked at the furniture in Ms Halls house to pass 
on the information to a prospective carrier to get some idea 
of the cost. When he returned to Western Australia he rang 
a number of furniture removal companies "domiciled" in 
Western Australia whose names he got from the "Yellow 
Pages". One company agreed to formally quote and he put 
that company in touch with Ms Halls. 

In October or early November 1991, after Ms Halls 
returned from a visit to Western Australia, Mr McGregor 
and Ms Halls talked on the telephone and she mentioned the 
quotations which she had received. She wanted to know 
what his attitude to paying the costs of re-location would be. 
Mr McGregor said that he then said "that it wasn't in our 
original thoughts to offer to pay any relocation expenses". 
He did say that he told her that that need not be the total end 
of the issue, that they could leave that subject open and they 
could discuss it again when the company returned to 
profitability. He said that he told her they would look at 
making a contribution towards those costs at that time. He 
said that the company was still making a profit in November 
1991, but had made a loss by May 1992 of $30,000. 

It should be observed that when these matters were 
discussed the company was still making a profit, and yet, 
on Mr McGregor's own evidence, he told Ms Halls that he 
would pay her when the company returned to profitability. 
In fact, the company had not, at that time, departed from the 
state of profitability. 

Mr McGregor's evidence in cross-examination (see page 
229 (AB)) was that reasonableness had nothing to do with 
paying Ms Halls' re-location expenses. He said "It's what 
was agreed". He then said that, by implication, she had 
agreed to pay her own expenses because she knew that he 
would not. He then said that this was entirely reasonable 
because that is what she and he had agreed. She had had a 
pay rise in advance and time off to pack her effects, and that 
was the reason for describing it as entirely reasonable. 

It was Mr McGregor's evidence, too, that the next time 
that re-location costs were raised, they were raised by Mr 
Brame the night before Ms Halls resigned. Mr Brame rang 
him at home, he said, and asked him when they could expect 
reimbursement of their re-location expenses. Mr McGregor 
said that he asked him to explain a little further and Mr 
Brame then said that they wished him to pay the costs of 
moving from Victoria to Western Australia. Mr McGregor 
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said that he was taken aback by this and said to Mr Brame 
that he did not understand the arrangements. The arrange- 
ments were, Mr McGregor said, that he would simply 
re-assess and look at the question of re-location expenses 
when the company returned to profitability. Mr McGregor 
admitted that he had received a fax prior to that from 
Victoria with a copy of an invoice for re-location costs 
which he put in the bin because he was satisfied that that 
was the best quote they would get. It seems clear from the 
evidence that that invoice was forwarded whilst Ms Halls 
and Mr Brame were still in Victoria. 

Mr McGregor had no recollection of a discussion with Mr 
Brame about re-location costs in January 1992. However, 
when led, he said that there was no such conversation (see 
page 182 (AB)). Mr Brame's evidence was that in January 
1992 Mr McGregor told Ms Halls that the removal account 
would be re-paid over a few months. In February 1992, that 
was the first time he was told that the account would not be 
paid. 

From 8 November 1991 to 30 April 1992, Mr McGregor 
said that he received two requests from Ms Halls to pay the 
re-location expenses. Mr McGregor denied that Ms Halls 
said on one occasion "Lets put this into a new challenge 
performance". He denied saying that he had said that he 
thought that the company was financially embarrassed and 
that it would be paid by a new challenge. What occurred was 
that when Ms Halls asked Mr McGregor the position 
concerning re-location expenses, he said that it was not "in 
our plans to pay for those relocation expenses", but that did 
not bar future discussions, depending on the financial 
performance of the company. He reiterated, in fact, what he 
had said in evidence earlier. He then said that he heard 
nothing about it again until Mr Brame rang him the night 
before Ms Halls resigned. 

The Findings of the Commission at First Instance. 
In the end, the Commission at first instance found as 

follows:— 
(1) That Mr Brame's participation and involvement 

in assisting the applicant was recognised and 
should be given weight by the Commission. 

(2) That Mr McGregor did indicate that the respon- 
dent would meet the re-location costs. 

(3) That Mr Brame's evidence was persuasive on this 
point because:— 

(a) The issue of the re-location costs was raised 
initially by the applicant when Mr McGregor 
visited the applicant in Victoria to discuss her 
interest in becoming the National Sales 
Manager. 

(b) The evidence of the applicant and Mr Brame 
may be more accurate than that of Mr 
McGregor. 

(c) Mr McGregor looked around their home to 
see what had to be moved. 

(d) He obtained a lower quote in Perth. The 
applicant discussed the final quote with him 
and faxed it to him (in fact, the invoice was 
faxed and not the quote, or, alternatively, 
both were faxed to Mr McGregor). 

(e) It was discussed with him upon her arrival in 
Perth and raised as part of her letter of 
resignation. 

(4) At the very least, had he said clearly from the 
beginning that re-location costs would not be paid, 
then the re-location claim would not have been 
raised on other occasions by the applicant. 

(5) (a) The discussions regarding quotes which took 
place between Mr Brame and Mr McGregor, 
and the faxing of the final quote to him, were 
evidence in support of the applicant's claim. 

(b) This would not have occurred if the respon- 
dent had had no interest in the detail, which 
would be so if he were not going to pay the 
cost at all. 

(6) Mr McGregor's evidence was that some contribu- 
tion would be considered, depending upon the 
respondent's financial situation. On either evi- 
dence, whether Ms Halls, about getting the sales 
up, or Mr McGregor that improved company 
performance was the telling factor, the matter was 
still open. 

(7) The Commission relied not only on the evidence 
given, but the demeanour of the witnesses, and 
concluded that the applicant had established that 
the respondent would reimburse the re-location 
expense, but that the timing was uncertain and it 
was overtaken by events leading to the resignation 
of the applicant. 

Conclusions. 
The crux of the submissions made by Mr Robertson for 

the appellant was that (see page 27 of the transcript on 
apped) whilst the employer did indicate that the Commis- 
sion at first instance did not completely determine the 
contract, there were conditions which should have been 
determined by the Commission which were attached to that 
indication to pay re-location costs. In any event, he 
submitted that the Commission at first instance erred in 
finding that the claim in the matter of re-location costs was 
proven. This was because it failed to take sufficient account 
of evidence going to the timing of the reimbursement. 
Secondly, it failed to determine the contractual terms 
relating to the timing of that reimbursement, and, conse- 
quently, by not determining the contractual terms relating 
to the timing of the reimbursement, and in finding that the 
timing of the reimbursement was not made certain, it erred 
in law in concluding that that did not alter the finding of the 
Commission as to the claim. 

It was submitted that this was not a discretionary decision, 
having regard to what was said in Gromark Packaging v. 
FMWU 73 WAIG 220 (IAC). Gromark Packaging v. 
FMWU (op cit) is not, as we read it, authority for that 
proposition. 

The principle in Warren v. Coombes and Another 142 
CLR 531 could be utilised to enable the Full Bench to decide 
on the proper inferences to be drawn from the primary facts, 
so the submission went. In any event. Warren v. Coombes 
and Another (op cit) still applies. 

The submission was that, from as early as November 
1991, Austware maintained that the reimbursement of 
re-location costs was dependent upon improvement in the 
financial position of the company and that this was an 
attitude maintained ever afterwards (see letter from Phillips 
Fox dated 5 May 1992, page 271 (AB)). 

The reimbursement was always to be conditional upon 
improved company performance, he submitted. Alterna- 
tively, this conditions was a variation accepted by Ms Halls, 
as evidenced by her continuing to work for Austware until 
April 1992. 

We were taken to pages 80, 97, 142-145, 180 and 226 
(AB) and exhibit 8. 

Mr Clohessy, on behalf of Ms Halls, submitted that the 
Commission at first instance was entitled to find as it did. 

This was, as we have said, a claim made under s.29(b)(ii) 
of the Act. The onus lay upon the applicant at first instance 
to establish, on the balance of probabilities, upon which its 
claim relied. 

In any event, it is, of course, the case that the Full Bench 
is entitled to draw inferences from primary facts different 
to those drawn by the tribunal at first instance (see Warren 
v. Coombes and Another (op cit)). 

In the end, as we understood Mr Robertson's submission, 
there was no issue taken with the Commission's finding that 
Austware, through its agent, Mr McGregor, had agreed to 
reimburse Ms Halls the sum of $3998.00 for re-location 
expenses. 

In our opinion, having regard to FMWU v. Board of 
Management, Narembeen Hospital 72 WAIG 471, and the 
Full Bench having considered the evidence in detail, and 
summarised it above, and it being clear that the Commission 
at first instance relied on its observation of the witnesses, 
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there is nothing in the evidence to indicate that the 
Commission misused the advantage it had of observing the 
witnesses and preferred the evidence of Ms Halls and Mr 
Brame. In fact, quite the contrary. The aggregation of facts 
referred to by the Commission plainly lead to the conclusion 
that it is more probable than not that Mr McGregor agreed 
to pay re-location costs, for the reasons set out by the 
Commission. It was therefore a term of the contract of 
employment that such costs be paid. 

The position was that it was uncertain when or whether 
the contract was varied. Austware's position, on Mr 
McGregor's evidence, was this. He had never agreed to pay 
the costs of re-location. At best, on his own evidence, he said 
that he might look at it if things got better. However, there 
was no evidence on the part of Ms Halls or Mr Brame that 
they had agreed to postpone the payment, and, indeed, the 
fact that they made two demands, on the evidence, the final 
demand leading, at least in part, to Ms Halls' resignation, 
is clear proof of this. There was no question, on Mr 
McGregor's evidence, that the contract was that he would 
pay the moneys later. At best, he offered a prospect of 
re-opening a matter which on his firmest evidence was shut. 
His evidence was more consistent with the position of a 
person who had a liability of which he was aware and was 
postponing the evil day of payment. Alternatively, he was 
attempting to adduce evidence which was not a correct 
description of the agreement reached. What it was was an 
agreement to pay re-location costs, as is now virtually 
conceded by Mr Robertson (see page 27 of the transcript on 
appeal). 

In our opinion, the Commission at first instance, having 
found that Mr McGregor had reached an agreement to pay 
re-location costs, had ample evidence to draw an inference 
that the moneys were to be paid shortly after they fell due 
to be paid. Indeed, the quote was sent to Mr McGregor and 
he put it in the rubbish bin. That was received, it would 
seem, before Ms Halls and Mr Brame arrived in Western 
Australia and he did not quibble with the quantum (see page 
225 (AB)). 

The fact of the matter was this. The Commission at first 
instance found that the timing of the payment was uncertain, 
(ie) that it was not agreed when the payment was to be made. 
It in effect found that the question was overtaken by the 
resignation, and thus, inferentially, that a reasonable time for 
payment had, in any event, elapsed. The Commission was 
saying, in fact, that no time for payment was specified. As 
a matter of law, where a contract does not specify the time 
of performance, the obligation in question must be per- 
formed within a reasonable time (see Hick v. Raymond 
[1893] AC 22 at 32 and Canning v. Tfemby and Others 
(1905) 3 CLR 419 at 424). What constitutes a reasonable 
time is a question of fact to be determined at the time when 
the performance is alleged to be due, rather than at the 
moment of contractual formations (see Perri and Another v. 
Coolangatta Investments Pty Ltd (1982) 149 CLR 537 at 
567-568). In this case, the time was not specified. Plainly, 
since the move had occurred in December 1991, late April 
1992 was not an unreasonable time to imply performance 
by. As a matter of fact, performance was alleged to be due, 
if the evidence of Ms Halls and Mr Brame were accepted, 
as it was, some time in January 1992 when the first request 
for payment of the amount was made. In our opinion, once 
the amount was agreed to be paid, it clearly should have 
been paid, if not in advance of the re-location, then by way 
of reimbursement as soon after as possible. This is so, 
having regard to the fact that Ms Halls was an employee, 
that she had agreed to move a large distance at great 
expense, that she had expressed concern beforehand about 
the cost of the move, and that, as was clear, on behalf of 
Austware, Mr McGregor had agreed to pay. In the 
circumstances, 30 days was a reasonable time for perform- 
ance of the agreement, which was fair to both parties, and 
four months, up to April 1992, was far from reasonable. In 
other words, the payment was due and payable pursuant to 
the contract of service, orally agreed, and was due and 
payable in or about January 1992. It is clear that this was 
a contractual entitlement, or rather a benefit to which Ms 
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Halls was entitled under the contract which her employer, 
Austware, had not paid. In particular, it was not paid when 
it was due to be paid. 

In all other respects, the Commission at first instance was 
entitled, on the evidence, to find as it did. In our opinion, 
the Commission did not err. The appeal is not made out on 
any ground alleged or any submission made, and the appeal 
will be dismissed. 

Commissioner Kennedy: I have had the advantage of 
reading in draft form the reasons for decision of the 
President and I agree with his conclusion. 

By this appeal Austware Pottery complains of the 
decision of the Commission at first instance to award 
Marlene Halls a contractual benefit amounting to the 
reimbursement costs of a move from Melbourne to Perth for 
the purpose of employment. 

The question of whether or not the amount claimed was 
a contractual benefit pursuant to a contract of employment 
between the Appellant and the (now) Respondent (Ms Halls) 
is a matter of fact and law. The onus on appeal is for the 
Appellant to demonstrate that the Commission at first 
instance erred in law or reached conclusions which on the 
evidence were not open to it. 

The claim the subject of this appeal turned on witness 
evidence. The Commission at first instance had the 
advantage of seeing those witnesses. It is a formidable 
advantage. Having due regard for this, the Full Bench should 
be reluctant to intervene. The Appellant must clearly 
demonstrate that the Commission erred in its evaluation of 
that evidence. I do not consider that there has been any such 
demonstration. The appeal should be dismissed. 

The President: In the circumstances, the appeal will be 
dismissed. 

Order accordingly. 
Appearances: Mr P. Robertson on behalf of the appellant. 
Mr R. W. Clohessy on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Austware Pottery 
and 

Marlene Halls. 
No. 1406 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER S. A. KENNEDY. 

21 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of December 1992 and having heard 
Mr P. Robertson on behalf of the appellant and Mr R. W. 
Clohessy on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 21st day of April 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 21st day of April 1993, ordered that the 
appeal be and is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J-Corp Pty Ltd 

and 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
No. 1213 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") against the decision of a single Commissioner. 

It was an appeal against an order made in application No 
CR 458 of 1992 on 7 September 1992. 

The amended grounds of appeal, which are set out at 
pages 4A-4D of the appeal book (hereinafter referred to as 
"AB")), read as follows:— 

"1. The matters raised by the Respondent in its 
application before the Commission: 
(a) were in fact or in effect for the enforcement 

of an Award, namely the Building Trades 
(Construction) Award 1987 or entitlements 
under the said Award; 

(b) were, by reason of Section 82 of the 
Industrial Relations Act 1979 ("the Act") 
within the exclusive jurisdiction of an Indus- 
trial Magistrate; 

(c) should not have been inquired into or dealt 
with by the Commission even if they were 
"industrial matters" (which is denied); 

(d) did not constitute "industrial matters" 
within the meaning of the Act, in that the 
Appellant was not an employer who was or 
could be bound by the provisions of the said 
Award. 

IA. The finding of the Senior Commissioner that he 
had sufficient jurisdiction to make the orders— 

(a) was not based on any evidence properly 
before him; 

(b) was based on "circumstances" which were 
immaterial to the jurisdiction of the Indus- 
trial Relations Commission and the exercise 
of its powers. 

IB. Alternatively, the Commission erred in ordering 
the Appellant, in proceedings in which the 
Respondent was alleging that the Appellant was 
refusing right of entry to organisers of the 
Respondent to a building site, to produce and 
provide to the Respondent copies of documents 
which, if produced and provided, could be used by 
the Respondent in enforcement proceedings 
against the Appellant pursuant to the provisions 
of the Building Trades (Construction) Award 1987 
as amended. 

2. The Senior Commissioner failed in his reasons for 
decision giving rise to the orders to: 

(a) have regard for or proper regard for the 
matters raised in paragraph 1 above; 

(b) give reasons or proper reasons in respect of 
the matters raised in paragraph 1 above. 

3. The orders in paragraph 1(a) of the orders made 
by the Commission, in so far as they purport to 
extend to contracts between the Appellant and 
contractors engaging other persons, and the 
orders in paragraph 1(b) are incapable of 

assisting the Commission in reaching a proper 
finding that the matters raised by the Respondent 
are ' 'industrial matters" within the meaning of 
that expression in the Act. 

3A. The Commission, in ordering the Appellant to 
produce and provide contractual documents be- 
tween it and its contractors, who are not and could 
not be employees but who were engaging other 
persons to do work, erred in law and exceeded its 
jurisdiction. 

Public Interest. 
4. In respect of the finding and in the event that the 

orders are findings the Appellant, for the reasons 
set out below, submits that the appeal raises 
matters of such importance that in the public 
interest an appeal should lie: 
(a) the appeal raises issues of the jurisdiction of 

the Industrial Relations Commission; 
(b) the orders made by the Senior Commis- 

sioner: 
(i) raises issues as to the extent to which 

rights of persons can be infringed under 
the Act, particularly in respect of pri- 
vacy and the right not to disclose 
correspondence and commercial docu- 
ments, in the absence of particular and 
well-founded reasons for such disclo- 
sure; 

(ii) raises for consideration the question of 
self-incrimination in a matter where the 
true substance of the application was the 
alleged refusal by the Appellant to allow 
entry of the Respondents' officials on to 
a building site controlled by the Appel- 
lant, and hence an alleged non-compli- 
ance with clause 40 of the Building 
Trades (Construction) Award 1987. 

The Appellant seeks an order that the appeal be 
upheld and the finding and the orders decision of 
the Commission is are quashed." 

Background. 
The background to the matter is that, as a result of an 

application (see pages 5-6 (AB)) by the respondent herein. 
The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch (hereinafter referred to 
as "the ABLF"), addressed to the appellant, J-Corp Pty Ltd 
(hereinafter referred to as "J-Corp"), an urgent conference 
was requested over "the refusal of Right of Entry to two 
Officials of the Applicant by the Respondent company on 
the site at the comer of Great Eastern Highway and Minora 
Place, Rivervale". 

Eventually a s.44 conference was held by the Commission 
at first instance, as a result of which orders were made in 
the terms appealed against. 

J-Corp are builders. The ABLF is an organisation whose 
members are employed in the building industry. 

It was not in issue that the parties are bound by the 
Building Trades (Construction) Award 1987 (hereinafter 
referred to as "the award") (71 WAIG 2831). 

The award contains a Right of Entry clause, clause 40, 
which reads as follows (see page 2857) (we will not include 
hereunder the form contained in that clause):— 

"The Secretary or any other duly accredited repre- 
sentative of the union shall have the right to enter any 
place or any premises where employees are employed 
at any time during normal working hours or when 
overtime is being worked, for the purpose of interview- 
ing employees, checking on wage rates, award breaches 
or safety conditions or regulations so long as they do 
not unduly interfere with die work being performed by 
any employee during working time, and provided that 
they present themselves, with their authority as 
prescribed by this Award, to a representative of site 
management prior to pursuing their union duties on 
site. 
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A representative of the union shall be a duly 
accredited representative if he/she is the holder for the 
time being of a certificate signed by the secretary of 
that organisation and bearing the seal of that organisa- 
tion in the following form, or in a form not materially 
differing therefrom:" 

The award is a common law rule award and applies to all 
employees employed or usually employed in various 
callings on construction work as defined (see the Scope 
clause, clause 3). 

On 24 July 1992, the ABLF made application to the 
Commission naming J-Corp as respondent (application No 
C 458 of 1992). In the schedule to the application, formal 
parts omitted, the ABLF sought the following (see page 6 
(AB)):— 

' 'An urgent conference is requested by the Applicant 
Union over the refusal of Right of Entry to two 
Officials of the Applicant by the Respondent company 
on the site at the comer of Great Eastern Highway and 
Minora Place Rivervale. 

The assistance of the Commission is requested in 
resolving this matter. It is the Applicant's desire that 
the matter be listed urgently." 

In fact, an urgent conference was requested by the ABLF 
because of the alleged refusal of right of entry to two 
officials of the ABLF by J-Corp to a building site at the 
comer of Great Eastern Highway and Minora Place 
Rivervale. 

Subsequently, there were pickets outside the site, and it 
is clear that there was a dispute over this matter between 
J-Corp, who had control of the site, and the ABLF, who 
alleged that there were employees covered by the award 
working on the site. 

The application was made under s.44 of the Act, and the 
Commission at first instance called a s.44 conference. No 
answer was filed. The Commission held two conferences. 
These followed the filing of the application. 

On 20 August 1992, the Commission issued a Memoran- 
dum of Matters for Hearing and Determination Under 
Section 44, the details of which are set out in the reasons 
for decision herein. 

At two conferences in this matter J-Corp, as respondent, 
took objection to the jurisdiction of the Commission on the 
basis that there was no employer/employee relationship, 
firstly, and, secondly, that the proceedings were enforce- 
ment proceedings and were more properly within the 
jurisdiction of the Industrial Magistrate's Court. 

The Commission at first instance adjourned the matter to 
a more formal hearing which occurred on 31 August 1992 
at 10.30 am (see page 15 (AB) et seq), where Mr R.D. Farrell 
(of Counsel) appeared to make submissions, together with 
Mr M.J. Keogh for the ABLF, the respondent herein, and 
Mr M. Hotchkin (of Counsel) appeared for J-Corp, the 
appellant herein. 

The Commission, having heard submissions, made the 
orders appealed against date! 7 September 1992. They are, 
formal parts omitted, in the following terms (see pages 7-8 
(AB)):— 

"1. The Respondent shall within 7 days of this Order 
produce and provide to each of the Applicants a 
copy of each and every document in its power, 
possession or control: 

(a) containing any one or more or all of the terms 
of the contract between the Respondent or 
those contracted to it of the one part and 
those persons engaged by it or by those 
contracted to it of the other part under the 
terms of which those persons carry out 
construction work for the Respondent at Lot 
550 Great Eastern Highway, Rivervale, (' 'the 
site"); 

(b) containing any of the following written 
information supplied or to be supplied to the 
State Housing Commission ("Homeswest") 
regarding any sub-contractor with indentured 
apprentices that the Respondent has engaged 

or intends to engage during the period of 
contract: 

(i) the sub contractor's name and business 
address; 

(ii) the name, trade and indenture number of 
each apprentice employed by the sub- 
contractor. 

2. The provisions of Clause 1 of this Order will be 
satisfied without the necessity of providing finan- 
cial details embodied in the documents." 

The reasons for decision in respect of such orders are 
dated 3 September 1992 and are set out at pages 9-12 (AB). 

It will be clear from the orders that what the Commission 
at first instance did was to order production of various 
documents by J-Corp to the ABLF. 

In its reasons for decision, the Commission notes that a 
picket line was in place and it referred to the schedule to the 
Memorandum of Matters for Hearing and Determination 
after noting the particulars of claim (see page 9 (AB)) by the 
ABLF. These read as follows:— 

"The Applicant Union claims that: 
1. The respondent company is a principal contractor 

or a project manager or both for the purposes of 
the Building Trades (Construction) Award 1987 
engaged in building work at Lot 550 Great Eastern 
Highway, Rivervale ("the site"). 

2. Further or alternatively, the respondent company 
is an employer of employees who work in the 
building industry, which employees may include 
apprentices. 

3. Further or alternatively, building industry employ- 
ees, which employees may include apprentices: 
(a) have worked on the site; 
(b) continue to work at the site; and/or 
(c) may from time to time in the future work at 

the site. 
4. Further or alternatively, the right of entry con- 

ferred by Clause 40 of the Building Trades 
(Construction) Award 1987 is a right of the 
employee organisations listed at Clause 7 (11) of 
the Award." 

It then sets out J-Corp's claim (see page 10 (AB)) as 
follows:— 

"The Respondent Company claims that: 
1. The Applicant must satisfy the Commission that 

there is prima facie evidence that the Respondent 
employed persons subject to the provisions of the 
Building Trades (Construction) Award 1987 at the 
site. 

2. The Commission in any event does not have 
jurisdiction to determine this application as it is 
a matter within the exclusive jurisdiction of the 
Industrial Magistrate." 

(Schedule on file)" 
The Commission at first instance heard various submis- 

sions concerning the matter, including submissions as to 
jurisdiction according to the reasons for decision, then 
purported to make a preliminary finding that it had 
jurisdiction. The Commission called such a finding a 
preliminary finding, because it said that the finding was 
subject to review upon evidence being "presented", by 
either party, to the Commission at a later date (see page 12 
(AB)). 

The Commission then observed in the final paragraph of 
the reasons for decision as follows (see page 12 (AB)):— 

"The draft Minutes of Proposed Order at paragraph 
2 (a), (b) and (c) may provide some of the details 
necessary for the Commission to finally determine 
jurisdiction pursuant to Section 24 of the Act and are 
granted in principle. However, the wording is consid- 
ered to be wider than is necessary in the circumstances 
and the Commission has therefore made alterations to 
it." 



There were a number of issues raised in this matter upon 
the grounds of appeal which we will now deal with. 

S.24 of the Act. 
Mr Farrell submitted that the Commission had power to 

make the orders which it made, because it had jurisdiction 
to do so conferred upon it by s.24 of the Act. Mr Dixon (of 
Counsel), of course, made submissions to the contrary. 

Assistance is to be derived from, and, in fact, we are 
bound by Springdale Comfort Pty Ltd t/a Dal field Homes 
v. BTA 67 WAIG 325 (LAC). The judgments of Brinsden 
and Kennedy JJ are to the same effect, insofar as they relate 
to the matter in issue before us. Rowland J raised a question 
as to the validity of orders made for discovery before 
jurisdiction has been determined, but did not dissent. 

In that case, a conference was called pursuant to s.44 of 
the Act, just as it was in this case. A question of jurisdiction 
was raised because the appellant in that case, at first 
instance, had asserted that the persons for whom the 
respondent had expressed concern were not employees. This 
was because the appellant had asserted that it employed 
no-one. 

The Senior Commissioner, in that case, then made orders 
upon application directing the applicant to give discovery 
of and produce documents in its possession or control which 
touched upon the relationship between the appellant and 
those working on the building site concerned, in various 
trades. 

Upon appeal to the Industrial Appeal Court against the 
decision of the Full Bench to dismiss an appeal against the 
Commission's order, the Industrial Appeal Court dismissed 
the appeal. 

Brinsden J, having observed that the threshold point taken 
was whether the men were independent contractors in the 
initial question which arose before the Commission, namely 
whether the matter was an "industrial matter" as defined 
in s.7 of the Act, held as follows:— 

(1) S.44 of the Act presupposes that what is the 
subject of the compulsory conference is an 
industrial matter or something relating to an 
industrial matter (see page 327). Hence, where a 
compulsory conference is called, and the point is 
taken by one of the parties that there is no 
industrial matter which the conference can pro- 
ceed to consider, then the Commissioner must 
immediately enquire into and determine whether 
he has jurisdiction. Only if he concludes that the 
matter before him involves an industrial matter 
should he continue to proceed with the compul- 
sory conference. 

(2) Next, he observed that the Act makes specific 
provision by s.24(l) giving to the Commission 
jurisdiction to determine in any proceedings 
before it whether any matter to which those 
proceedings relate is an industrial matter, and a 
finding on that question, subject to s.49 and s.90 
of the Act, is final and conclusive with respect to 
those proceedings. 

(3) In order to determine a question of jurisdiction, 
the Commission has the powers contained in 
s.27(l) of the Act. 

(4) The application for a compulsory conference is a 
proceeding, and in that proceeding the Commis- 
sion has jurisdiction to determine whether any 
matter to which the proceeding relates is an 
industrial matter. 

(5) One of the powers granted under s.27(l) is that 
contained in s.27(l)(o), which reads as follows:— 
"(1) Except as otherwise provided in this Act, the 

Commission may, in relation to any matter 
before it— 

(o) make such orders as may be just with 
respect to any interlocutory proceedings 
to be taken before the hearing of any 

matter, the costs of those proceedings 
the issues to be submitted to the 
Commission, the persons to be served 
with notice of proceedings, delivery of 
particulars of the claims of all parties, 
admissions, discovery, inspection, or 
production of documents, inspection or 
production of property, examination of 
witnesses, and the place and mode of 
hearing;" 

In that case, Brinsden and Kennedy JJ concluded that the 
Senior Commissioner purported to exercise the s.27(l)(o) 
power, although he could have used powers under s.44(6)(c) 
of the Act which confers power under s.27. Hence, Brinsden 
J held that the power existed to make the order which was 
made. The order could have been made under s.33(5) of the 
Act. Kennedy J, too, held that only an industrial matter may 
be the subject of a conference (at page 329). Rowland J held 
that there was power in relation to industrial matters only, 
but said that it was arguable that before any orders at all were 
made, the Commission should be satisfied by some evidence 
or in some manner that, prima facie, the person against 
whom discovery was ordered was a party to an industrial 
dispute (see page 331). 

In Supreme Court proceedings, wherein prerogative relief 
was sought by J-Corp against the ABLF (see Ex pane 
J-Corp Pty Ltd (No 2183 of 1992) (Supreme Court of 
Western Australia) (unreported) (delivered 2 October 1992), 
Wallwork J was satisfied that at first instance in this matter 
the Commission was making a preliminary finding so that 
the matter could be determined under s.24 of the Act. There 
is no doubt that he made such a preliminary finding and that 
it was to that effect. 

In our opinion, there is no distinction, or significant 
distinction, between this case and Springdale Comfort Pty 
Ltd t/a Dalfield Homes v. BTA {op cit) (IAC). 

A question was raised as to jurisdiction; the Commission 
rightly determined that it had jurisdiction under s.24 of the 
Act to hear and determine the question of jurisdiction. It then 
rightly, on the authority of Springdale Comfort Pty Ltd t/a 
Dalfield Homes v. BTA {op cit) (IAC), made orders as to 
discovery and production of documents under s.27(l)(o) of 
the Act. It might have done so under s.44 and s.33 of the 
Act. Those orders were necessary to enable it to determine 
the question of jurisdiction, based on the assertion that there 
was no industrial matter because the appellant herein had no 
employees. 

It was also quite clear, on the material before the 
Commission, that, prima facie, J-Corp was a party to the 
proceedings, and the party against whom such an order 
might be made. We say that because there was an assertion 
that it had refused entry to a site and that the parties were 
in dispute about this fact and this act. 

Further, since it was asserted that there were no 
employees of J-Corp, then it was just and equitable (see s.26 
of die Act) that there be orders that documents which might 
plainly be relevant be produced for inspection. This was not 
fishing, as Mr Dixon submitted, and we should say that that 
point was taken at first instance as an objection. 

In the end, the Commission at first instance set out, as it 
was empowered and required to do, to determine the 
question of jurisdiction and made orders for discovery and 
inspection of documents, which it was empowered to do and 
had jurisdiction to make. Its jurisdiction in other respects we 
will turn to later in these reasons. 

What therefore occurred was that the Commission, having 
commenced a conference, a point of jurisdiction was raised 
by J-Corp alleging that there was no industrial matter, 
because there was no employer/employee relationship, and 
that the proceedings were enforcement proceedings. 

The Commission set out to determine whether it had 
jurisdiction under s.24 of the Act, and purported to make 
orders for production of documents binding J-Corp as a 
means of assisting itself to determine whether it had 
jurisdiction. 
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Were These Enforcement Proceedings? 
Upon the appeal, there were a number of submissions put 

to us which we ought to consider. 
Firstly, it was submitted that the Commission had no 

authority to enquire into and deal with this matter because 
it constituted an enforcement proceeding. This was because 
a complaint about a refusal to give the right of entry, which 
was an award obligation, could only be a complaint that 
J-Corp, as an employer bound by the award, was not 
complying with its obligations under the award. It was not 
disputed, and, indeed, it was implicitly admitted by Mr 
Dixon, that the award, by virtue of s.37 of the Act, applied 
to J-Corp. 

The true purpose of the application was, it was submitted, 
to enforce the right of entry conferred upon J-Corp hereto 
by the award (see paragraph 4 of J-Corp's claim at first 
instance (supra)). 

Further, we were taken to page 19 (AB), where, in the 
proceedings before the Commission at first instance, Mr 
Farrell for the ABLF submitted that the ABLF, if the matter 
were unable to be conciliated, may seek orders from the 
Commission supplementing the award for the purposes of 
solving the dispute, which it was submitted could not be 
done. 

Mr Farrell advised the Commission at first instance that 
the ABLF was seeking to conciliate and perhaps arbitrate 
on matters in a way other than "merely seeking to enforce 
the award". 

The submission was that since the award could not be 
varied, then the proceedings had to be enforcement 
proceedings. It was not a claim for the exercise of the wider 
powers of the Commission, as Mr Farrell submitted 
according to Mr Dixon. Mr Farrell, in fact, submitted that 
he had informed the Commission that they were going 
beyond the mere enforcement process into the area of 
arbitration. 

Of course, the crux of the complaint contained in the 
application for a conference was that there was a right of 
entry on site to two officials which was not being granted. 
If rights exist under an award, then the place for their 
enforcement is in the Industrial Magistrate's Court, so the 
submission went. That is not so much, in our opinion, 
because there is a difference between the exercise of judicial 
and arbitral power, which is of vital importance in the 
Commonwealth sphere, we would observe, but because 
"enforcement" powers are not, under the Act, within the 
jurisdiction of the Commission, constituted by a single 
Commissioner. True it is that on the authorities an 
application for enforcement involves an exercise of judicial 
power (see Crewe and Sons Pty Ltd v. AMWSU 69 WAIG 
2623). That is because it involves the determination of and 
the making of orders as to existing rights as distinct from 
the creation of new rights which is an arbitral function. The 
Commission has no powers by way of enforcement under 
the Act in relation to orders or awards, at least when 
constituted by a single Commissioner. 

Mr Farrell took us to the Full Bench's decision in 
Springdale Comfort Pty Ltd v. BTA and Others 67 WAIG 
466. The President gave the main decision in that matter and 
Martin and Negus CC agreed with him. That decision 
supports, to some extent, what we have just said. 

At page 468, having referred to the judgment of the 
Industrial Appeal Court in Springdale Comfort Pty Ltd t/a 
Dalfield Homes v. BTA (op cit), the President dealt with the 
question of whether the Senior Commissioner had erred in 
making orders for discovery when the application before the 
Commission was said to be an application to enforce the 
Building Trades (Construction) Award 1987, and the 
Commission's jurisdiction was challenged. 

The appellant therein was the respondent in proceedings 
before the Senior Commissioner. In fact, the appellant 
therein, too, was a named respondent to the subject award. 

The union's argument, in that matter, was that the orders 
sought could be made in a matter involving the entry of 
union officials to a building site. 

The Full Bench decided that the aim was to obtain access 
for accredited officials, which was a right guaranteed by the 
award, the purpose of the application was to obtain the 
assistance of the Commission in resolving a dispute, and this 
related to matters beyond refusal of access to the building 
site. 

Before the application was made, the appellant had been 
"charged" by summons upon complaint with failure to 
allow right of entry as prescribed by the award. 

The President was not of opinion that anything the Senior 
Commissioner might do would encroach upon the enforce- 
ment power of the Industrial Magistrate, therefore, particu- 
larly since the expression "enforcement of the award" used 
in die then s.82 of the Act was used in a restricted sense 
indicating the "need to compel proceedings to be taken 
before the Industrial Magistrate for the purpose of the 
imposition of a penalty for contravention or non-compliance 
and in order to obtain orders for payment where entitlements 
are withheld". 

The President then said at page 468:— 
"It appears from s.83 that these are the matters with 

which the enforcement power of the Industrial Magis- 
trate is concerned." 

The Full Bench therefore did not reach a conclusion that 
the Senior Commissioner was without jurisdiction. In that 
case, there was a claim for a site allowance. In this case, 
there was not. S.83 of the Act now confers jurisdiction upon 
the Industrial Magistrate's Court in relation to cases where 
a person fails to comply with any provision of an award, 
industrial agreement, or order, other than one made under 
s.44(6), s.32 or s.66 of the Act. However, the remedies are 
restricted to pecuniary penalties, costs and to the power to 
order the employer to pay to an employee any amount 
"underpaid" under an award. 

As the Full Bench observed in Registrar v. CSA 69 WAIG 
2937 at 2938, proceedings under S.84A of the Act, which are 
referred to as "enforcement proceedings", are the subject 
of something of a misnomer. In fact, no "enforcement" 
occurs under s.83 or S.84A, except insofar as there can be 
payments of amounts "underpaid" in breach of an award 
under s.83. But in the sense that enforcement means that an 
order can be made requiring a person to comply with his/her 
obligations under the award, no such order can be made. In 
that sense then, there is no power to "enforce", in the case 
of s.83, any order or any award. There is no power to order 
a right of entry either in this particular case. The powers, too, 
are mainly to impose a penalty for non-compliance with the 
award if the matter comes to the Industrial Magistrate, and 
a similar observation can be made that "enforcement" is a 
misnomer for the proceedings. 

Nothing in s.44(9) of the Act says that what it prescribes 
must be purely an arbitral decision. S.44(9) reads as 
follows:— 

"Where at the conclusion of a conference held in 
accordance with this section any question, dispute, or 
disagreement in relation to an industrial matter has not 
been settled by agreement between all of the parties, 
the Commission may hear and determine that question, 
dispute, or disagreement and may make an order 
binding only the parties in relation to whom the matter 
has not been so settled." 

In the absence of the dichotomy between judicial and 
arbitral powers which exist because of the Constitution in 
the Federal area, there is no reason why decisions, which are 
to some extent judicial, cannot be made under s.44, provided 
that the decision made resolves the question or dispute or 
disagreement before the Commission. S.44(9) supports that 
view in its words, as does s.44(12). Of course, they cannot 
be decisions which purport to enforce an order or award in 
terms of s.83 or S.84A of the Act, or which are the subject 
of other specific provisions of the Act (eg s.66 of the Act). 

Insofar as there is no power in the Industrial Magistrate 
to order re-entry, as was sought here, and insofar as the 
Commission is empowered under s.44(6) to make orders of 
a wide ranging nature for the reasons set out therein, and 
insofar as the Commission is empowered to deal with 
questions in dispute, etc, under s.44(9), and, in fact, to hear 
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and determine a question, dispute or disagreement, there is 
no reason why it should not make orders in relation to the 
right of entry under an award when no provision exists for 
the making of any order remedying the situation in the 
Industrial Magistrate. That was the point made by the Full 
Bench in Springdale Comfort Pty Ltd v. BTA and Others (op 
cit) to which we have just referred. 

In short, these proceedings were not enforcement pro- 
ceedings. They were proceedings directed to providing a 
remedy which did not exist under s.83 of the Act, namely 
of permitting or authorising entry to the site. In so holding, 
we apply the decision of the Full Bench in Springdale 
Comfort Pty Ltd v. BTA and Others (op cit), which in 
substance is not distinguishable. However, even were there 
no such decision, it is quite clear, for the reasons we have 
expressed, that these were not enforcement proceedings. 

There was therefore jurisdiction in the Commission to 
make the orders which it made, and we apply Springdale 
Comfort Pty Ltd v. BTA and Others (op cit) (FB) at page 
468 per O'Dea P, with whom Martin and Negus CC agreed. 

Self-Incrimination. 
There were strong submissions made by Mr Dixon 

alleging that the Commission at first instance was without 
power to make the order which it did, because such an order 
would tend to incriminate J-Corp. 

Mr Dixon submitted that the proceedings in the Industrial 
Magistrate's Court were of a "penalty type". 

In our opinion, they certainly can attract a pecuniary 
penalty, even though the proceedings are based on the civil 
standard of proof (see s.83(7) of the Act). They do not lead 
to a conviction, however, and they could not be called 
criminal proceedings. It is not certain that the privilege 
against self-incrimination does apply for that reason (see.our 
discussion of this sort of matter in Dornan and Others v. 
SSTU and Others 72 WAIG 1008 at 1015). 

In Sorby and Another v. Commonwealth and Others 152 
CLR 281, the High Court was required to deal with a 
Commonwealth and State joint Commission. This involved 
consideration of the provisions of the Royal Commissions 
Act 1902 (Cth) and the Commissions of Inquiry Act of 1950 
(Qld). The question of the right to refuse to answer questions 
on the ground that to do so would incriminate certain 
witnesses arose. There is no doubt, of course, that such a 
privilege exists in Australia (see Sorby and Another v. 
Commonwealth and Others (op cit) at page 289 per Gibbs 
O):— 

"The mere fact that the witness swears that he 
believes that the answer will incriminate him is not 
sufficient; "to entitle a party called as a wimess to the 
privilege of silence, the Court must see, from the 
circumstances of the case and the nature of the evidence 
which the witness was called to give, that there is 
reasonable ground to apprehend danger to the witness 
from his being compelled to answer"." 

It is the case, too, that in considering the privilege against 
self-incrimination, the question for the court to determine 
was whether the apprehended danger of prosecution was real 
and appreciable and not of an imaginary or insubstantial 
character (see Re Intercontinental Development Corporation 
(1975) 1 ACLR 253 and Rio Tinto Zinc Corporation v. 
Westinghouse Corporation [1978] AC 547). 

If the danger exists so does the privilege (see Sorby and 
Another v. Commonwealth and Others (op cit), and see, too, 
Saffron v. Federal Commissioner of Taxation 109 ALR 695 
(Fed Crt)). 

We were taken in some detail to Refrigerated Express 
Lines (Australasia) Pty Ltd v. Australian Meat and Live- 
stock Corporation and Others 42 FLR 204 per Deane J at 
pages 207-209. That was a case where the applicant sought 
relief and damages under Part IV of the Trade Practices Act 
1974 (Cth). In the course of the proceedings, the respondent 
sought a general order excluding the respondents in limine 
from giving discovery of documents or answering interrog- 
atories. It was submitted by them that such an order was 
justified because the whole of the bases of the action was 
an alleged involvement in contravention of Part IV of the 

Trade Practices Act 1974 (Cth), which, if established, would 
inevitably tend to render the respondents liable to a penalty 
at the suit of the Minister or Trade Practices Commission 
under the Act (see s.76 and s.77). It was held that the 
respondents should not be excused generally and in limine 
from discovery and production of documents because:— 

(1) The instant proceedings were proceedings to 
prevent and redress civil wrong and were not for 
the recovery of a penalty. 

(2) In proceedings such as that, the general rule is that 
a party to proceedings which are for civil redress 
and not for a penalty ought not to be excused, in 
limine, from giving discovery or answering 
interrogatories but should be left to producing 
particular documents or answering particular 
questions. 

(3) It might be otherwise if, in particular circum- 
stances, it appeared to a court that the making of 
an order for interrogatories would themselves tend 
to expose them to a penalty. 

In any event, Deane J said at page 210, quoting Lord Mac 
Naghten in National Association of Operative Plasterers v. 
Smithies [1906] AC 434 at 437:— 

"In this particular case there is no interrogatory 
tending to criminate the defendant. He is merely called 
upon to say whether he has any documents relevant to 
the matters in question; and it has been argued that he 
is entitled to reply, T have a bundle of documents; I will 
not tell you what they are, but I think some of them may 
possibly tend to incriminate me.' The answer in my 
opinion is absurd." 

In this case there was no submission of a firm basis upon 
which the Commission at first instance might find that the 
documents tended or might tend to incriminate the appellant. 

Secondly, the attitude of J-Corp was really to the effect 
that "I have a bundle of documents; I will not tell you what 
they are, but I think some of them may possibly tend to 
incriminate me if there are proceedings before the Industrial 
Magistrate". That is the attitude which Lord Mac Naghten 
described. The situation is covered by Refrigerated Express 
Lines (Australasia) Pty Ltd v. Australian Meat and Live- 
stock Corporation and Others (op cit) and by National 
Association of Operative Plasterers v. Smithies (op cit). 

There was, of course, no mention before the Commission 
at first instance of any complaint before the Industrial 
Magistrate, or the possibility of it, but there is no evidence 
that such action has taken place. 

Nothing was said which might have led to the conclusion 
that there was reasonable ground to apprehend danger to the 
respondent from having to comply with the order of the 
Commission, as was said in Sorby and Another v. 
Commonwealth and Others (op cit) per Gibbs CJ at page 
289, with whom Mason, Wilson and Dawson JJ agreed at 
page 305 et seq. 

In addition, these were not proceedings which attracted 
a penalty, these were proceedings of a "civil" nature where 
J-Corp was responded to an application seeking the exercise 
of the Commission's jurisdiction to resolve a dispute. In that 
sense, they would, in our opinion, be covered by what was 
said in Refrigerated Express Lines (Australasia) Pty Ltd v. 
Australian Meat and Live-Stock Corporation and Others (op 
cit) (see also E L Bell Packaging Pty Ltd v. Allied Seafoods 
Ltd and Others 4 ACSR 85 (Supreme Crt of Vic (FC)) and 
Southern Star Group Pty Ltd t/a KGC Magnetic Tapes v. 
Taylor and Others 4 ACSR 133 (Supreme Crt of NSW per 
Rolfe J). They therefore fitted within the ratio of that case, 
which we apply here. 

In addition, no document or documents were identified by 
J-Corp as tending to incriminate it if produced for inspection 
so that the Commission could decide that question. 

Assuming that the privilege against self-incrimination 
applies to protect J-Corp in relation to proposed proceedings 
in the Industrial Magistrate's Court, which we think is 
probably the case because of the penalty attracting nature 
of the proceedings, no reason at all was demonstrated why 
the order made by the Commission at first instance as to the 
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production of documents should not have been made. As we 
have said, if there was a document or documents which it 
claimed was tending to incriminate J-Corp, then objection 
should have been taken to its discovery or production. There 
was no basis upon which a general exemption from the 
effect of such an order might be granted and the authorities 
we have cited indicate that a general exemption would be 
rare. Indeed, such was not applied for. No exception can be 
taken to the order on those grounds. 

We should add that Mr Dixon relied to some extent upon 
Pyneboard Pty Ltd v. Trade Practices Commission and 
Another and Dunlop Olympic Ltd and Another v. Trade 
Practices Commission and Another 152 CLR 328. He sought 
that to distinguish this case from Refrigerated Express Lines 
(Australasia) Pty Ltd v. Australian Meat and Live-Stock 
Corporation and Others (op cit), because Pyneboard Pty Ltd 
v. Trade Practices Commission and Another and Dunlop 
Olympic Ltd and Another v. Trade Practices Commission 
and Another (op cit) involved production and not discovery. 
However, in both cases the revelation of the existence of 
documents was involved in proceedings which did not 
involve any question of penalty, and there is no effective 
distinction between them, on that basis. In Pyneboard Pty 
Ltd v Trade Practices Commission and Another and Dunlop 
Olympic Ltd and Another v. Trade Practices Commission 
and Another (op cit) the documents were the subject of a 
notice to produce documents to the Trade Practices 
Commission where the Commission, its Chairman or 
Deputy Chairman had reason to believe that a person was 
capable of, inter alia, producing documents or giving 
evidence relating to a matter that constituted or might 
constitute a contravention of the Act. 

Further, s. 155(7) of the Trade Practices Act 1974 (Cth) 
did not excuse from producing a document a person, on the 
ground that to do so might tend to incriminate that person. 
The question was whether the statute removed the Common- 
wealth privileges in cases under s.155 of the Trade Practices 
Act 1974 (Cth), and the answer was that it did. That case 
is therefore distinguishable from these cases, and we do not 
propose to apply it. 

Alleged Excess of Jurisdiction. 

In our opinion, there was broad jurisdiction under s.24 of 
the Act to determine jurisdiction. One of the bases upon 
which this challenge was made was that there was no 
employer/employee relationship. The basis of that could, in 
part, and perhaps best be tested from J-Corp's records. 
Those records were relevant to the question in issue, and the 
order was appropriate in the circumstances, having regard 
to the fact that the task of the Commission was to determine 
if whether, under s.24, it did have jurisdiction. 

The Commission could have made an order to the effect 
which it did under s.27 of the Act. 

The documents ordered to be produced were relevant to 
the question in issue and the order was appropriate in the 
circumstances. 

There was a submission by Mr Dixon, too, that the orders 
were made outside jurisdiction because they referred to 
parties who were contracting with the company. We think 
that that can be answered this way. Firstly, they were in 
similar terms to the orders in Springdale Comfort Pty Ltd 
t/a Dal field Homes v. BTA (op cit) (IAC). Secondly, since 
the question raised was whether the persons involved were 
employees or sub-contractors and there was a duty in the 
Commission to determine the question of jurisdiction, then 
it had jurisdiction to make orders relating to production of 
documents which would assist the determination of the 
question as to whether any employees were employed by 
J-Corp. 

mattered not, therefore, whether they referred to sub- 
contractors or any other person, provided that they were 
relevant to the matters in issue. On the face of it, upon a 
reading of them, they would appear to be, and Mr Farrcll's 
submissions to that effect (see pages 50-51 of the transcript 
on appeal)) are to the point. 

Adequate Expression of Reasons. 

The next question was whether the reasons of the 
Commission at first instance were adequately expressed, as 
prescribed in Ruane v. Woodside Offshore Petroleum Pty 
Ltd 71 WAIG 913 at 914. The only reasons required to be 
given related to those orders which were made. It is clear 
that the Commission made orders so that it could properly 
carry out its duty to decide the question of jurisdiction under 
s.24 of the Act. The Commission was not at that stage 
purporting to decide any issue of jurisdiction, including any 
issue of whether the proceedings were enforcement proceed- 
ings or not 

There was sufficient material in the reasons to the effect 
that the named parties were involved in a dispute at the 
building site in question, and that that dispute was before 
the Commission. In the circumstances, that ground is not 
made out. 

S.49(2a) of the Act. 

We now come to the question of public interest That is 
the final question to determine, and it is whether s.49(2a) 
of the Act permits this appeal to lie. S.49(2a) prescribes as 
follows:— 

"An appeal does not lie under this section from a 
finding unless, in the opinion of the Full Bench, the 
matter is of such importance that, in the public interest, 
an appeal should lie." 

The test to be applied in these matters has been set out 
in some detail in RRIA v. AMWSU and Others 69 WAIG 
1873 at 1878 and RRIA v. AMWSU and Others 69 WAIG 
2629 at 2639). 

It is fair to say that the question of self-incrimination in 
s.44 proceedings, as a matter of public interest, is a matter 
of such importance that in the public interest an appeal 
should lie, it not having been dealt with in this context by 
the Full Bench before. 

S.44 and s.32 matters, however, have been dealt with in 
a huge number of cases, including Springdale Comfort Pty 
Ltd t/a Dalfield Homes v. BTA (op cit) (IAC), Springdale 
Comfort Pty Ltd v. BTA and Others (op cit) (FB), SECWA 
v. AMWSU and Another 72 WAIG 2504 and SECWA v. 
CMEU and Another 72 WAIG 2512. 

In addition, it is equally in the public interest that the 
Commission be entifled to deal with matters at s.44 
conferences pursuant to the objects of the Act set out in s.6 
(particularly s.6(b) and s.6(e)) without unnecessary interfer- 
ence by the Full Bench. 

However, it seems to us that the question of incrimination 
in relation to discovery at a s.44 and s.32 conference is of 
sufficient importance that in the public interest an appeal 
should lie, and we would decide accordingly. We have 
considered all of the submissions and authorities cited to us 
in detail. For all of those reasons, however, we are of opinion 
that no ground of appeal has been made out, and we would 
propose that the appeal be dismissed. 

Order accordingly 

Appearances: Mr H.J. Dixon (of Counsel) on behalf of the 
appellant. 

Mr R.D. Farrell (of Counsel) on behalf of the respondent. 

The order related to documents in J-Corp's possession or 
power which plainly purported to be records of J-Corp. It 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J-Corp Pty Ltd 

and 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch. 
No. 1213 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of November 1992 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant and 
Mr R.D. Farrell (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 8th 
day of April 1993 wherein it was found that the appeal 
should be dismissed, it is this day, the 8 th day of April 1993, 
ordered that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

J-Corp Pty Ltd 
and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch. 

No. 1213 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of November 1992 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant and 
Mr R.D. Farrell (of Counsel) on behalf of the respondent, 
and the appellant having sought leave of the Full Bench to 
amend the grounds of appeal, and there being no objection 
to such amendments by the respondent, and whereas the Full 
Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of the matter, it is this day, the 8th day of April 1993, 
ordered as follows:— 

' 'That leave be and is hereby granted to the appellant 
to amend the grounds of appeal in the terms of the 
document headed "Amended Grounds of Appeal" 
marked 4A, B, C and D and filed herein, and that such 
amended grounds of appeal be inserted as pages 4A, B, 
C and D in the appeal book. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
T J and M B Waugh 

Appellants. 
and 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA 

Respondent. 
No. 1499 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J.SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
10 May 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal under s.49 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") against the decision of a single Commissioner. The 
appeal was against the decision of the Commission, 
constituted by an order made on 11 November 1992 in the 
following terms, formal parts omitted (see page 26 of appeal 
book, volume 1 (hereinafter referred to as "AB1")):— 

"That provided Mr Russell White presents himself 
for duty at the premises of the Respondent at the usual 
time of business commencement on Monday, 16 
November, 1992, he shall be reinstated in employment 
as a truck driver with T.J. and M.B. Waugh; 

And that re-employment shall commence from the 
aforesaid time and date; 

And that the terms and conditions of such re- 
employment shall be in accordance with the Timber 
Workers Award No. 36 of 1950; 

And that T.J. and M.B. Waugh do pay to Mr Russell 
White the sum of $6,781.44 of which half of this 
amount shall be paid within 14 days of the date of this 
Order and the balance within 28 days of the date of this 
Order provided that Mr White presents himself for 
re-employment on 16 November; the total amount paid 
shall be equal to wages that Mr Russell White would 
have received during the period from when his 
dismissal took effect until the date of his re-instatement 
pursuant this Order as if Mr Russell White had been 
employed as a truck driver at the rate of pay prescribed 
by the Timber Workers Award No. 36 of 1950." 

The grounds of appeal herein, as amended, are as follows 
(see page 2 (AB1)):— 

"1 The Chief Commissioner, having concluded that 
as a finding of fact, that a redundancy situation 
arose, erred in law by ordering the reinstatement 
of the Applicants member when: 

(a) the Applicant had not discharged its onus by 
placing any or any sufficient evidence before 
the Commission upon which it could be 
determined that some other employee should 
have been retrenched or subcontractor termi- 
nated in preference to Mr White, 

(b) having referred to the principle set out in 
Gromark Packaging v. Federated Miscellane- 
ous Workers Union of Australia WA, (unre- 
ported) he did not follow the determination 
of law as described in that decision, 

(c) having accepted the Respondents evidence 
that three other employees had been put off 
as well as one of the employers trucking 
contractors, and that the truck drivers who 
were retained had longer service, the Com- 
mission was then bound to consider whether 
someone else should have been retrenched in 
preference to Mr White, which it did not. 
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2 (a) The Commission acted perversely and unrea- 
sonably in applying the law to the facts found 
and thereby erred in law in that the Chief 
Commissioner failed to have any regard to 
the established facts when applying the test 
as to whether the exercise of a discretion to 
terminate on the ground of redundancy is 
harsh or oppressive as identified in: 
— AMWSU and Others v. Australian Ship 

Building Industries (WA) Pty Ltd, In- 
dustrial Appeal Court 67 WAIG 733 

— Gromark Packaging v. The Federated 
Miscellaneous Workers Union, Indus- 
trial Appeal Court (unreported) 

— Underwood v. Adelaide Chemical Co 
Ltd, Industrial Commission of South 
Australia No 617 of 1990 (Full Bench) 

(b) The Commission erred in law in the exercise 
of his discretion by failing to take the above 
principles into account." 

Background. 
The background to the matter was this. 
The respondent is an organisation, as that word is defined 

in s.7 of the Act, with coverage in the timber industry. On 
this occasion, it made application to the Commission at first 
instance, pursuant to s.44 of the Act, alleging that a member, 
Mr Russell White, who was employed by the appellants, had 
been unfairly dismissed on 20 July 1992 from the 
employment of the appellants. His reinstatement was 
sought. 

The Commission at first instance, as will be seen from the 
orders made above, ordered Mr White's reinstatement and 
ordered, too, that a sum by way of wages lost from the period 
of his dismissal to the period of his reinstatement be paid 
to him. 

Mr White was employed by the appellants as a log haulier 
commencing employment on 3 December 1990. 

The appellants are husband and wife who at all material 
times carried on business as timber millers, but, more 
appositely to this application, as log haulers and bush 
contractors. 

Mr Trevor John Waugh described himself as being a 
Director of the company, but there is no evidence that the 
appellants are involved in any company other than that, and 
it seems more likely that they are and were a firm. 

In that part of the business where Mr White was 
employed, they were involved in felling, extracting, loading 
and carting logs to various sawmills for the Department of 
Conservation and Land Management (hereinafter referred to 
as "CALM") through CALM contracts. 

They employed 28 to 30 people in the peak of the year, 
that is between 1 November and 30 June. The employees 
included, at the material time, three drivers, as well as 
fellers, mechanics, and other persons. 

Mr White drove their most modern vehicle, hauling logs. 
He commenced employment on 3 December 1990 and that 
employment continued, with the exception of the wet season 
between July and September of 1991, until his dismissal on 
20 July 1992. The hiatus in his employment arose because 
the period from July to September 1991, being the wet 
season, there was no work for him. In 1992, it will be seen, 
there was logging permitted by CALM during the wet 
season. 

Mr White's evidence was that there was no complaint 
about his performance at work, until July 1992. 

At the material time, the appellants had three contracts 
with CALM. These were for Bunnings Mill at Nannup, for 
Whittakers Mill at Greenbushes, and for the Coli Mill at 
Argyle. The Nannup contract had been in place since 1989, 
the Greenbushes contract since 1988, and the Argyle 
contract only since 1991. 

At the material times, there were two drivers, Kevin and 
Mick, hauling timber in the Nannup area. Mr White was 
occupied in hauling timber in the Kirup area. He carted from 

the Kirup area into Picton and Collie, and also to Manjimup. 
There were also, both before and after his dismissal, 
sub-contractors who had their own rigs who were carting 
timber for the appellants. On one occasion, Mr White had 
helped out at Nannup, but when he returned to work in 1991, 
that is about September/October 1991, he was working in 
the Kirup area. It is fair to say that he usually worked in the 
Kirup area. 

The drivers were required to involve themselves in 
servicing. They were paid at a flat hourly rate for the entire 
hours worked for the week. Mr White said that that rate was 
$10.00 per hour which was later increased to $11.00 per 
hour, and his view was that they were not being paid 
correctly. Indeed, later in evidence, Mr Waugh conceded 
that drivers were not being paid correctly in the matter of 
overtime payments. In fact, he said that the appellants could 
not afford to pay at time and a half or double time for 
overtime, and admitted that there were underpayments 
owing to Mr White, in particular. 

There was also discussion between Mr Waugh and Mr 
White over the lack of airconditioning in the truck which Mr 
White maintained was a requirement under the award. On 
some days in the bush the temperature, he said, was in the 
40's. In the end, they reached an accommodation about that. 
In fact, they arranged for airconditioning from a vehicle of 
Mr White's to be fitted in the truck, and the appellants paid 
half the cost. 

In May 1992, following discussions of matters of pay with 
Mr Jack Waugh, the brother of Mr Trevor Waugh, and an 
employee of the appellants, Mr Trevor Waugh and Mr White 
met at the appellants' business premises. Mr White said he 
wanted $11.50 per hour for ten hours work, and $20.00 for 
each hour worked after that. He had consulted the local 
organiser of his union also as to his entitlements under the 
award. That gentleman was Mr Nicholas James Oaks and 
he gave evidence in the matter. Mr Oaks was not only, on 
his evidence, which was uncontroverted, a union organiser, 
but also a man experienced in and with a detailed knowledge 
of the timber industry and the persons operating as 
employers and employees in it. 

On about 12 June 1992, there was another meeting 
between Mr Waugh and Mr White. That was a meeting at 
which Mr White alleged that, amongst other things, Mr 
Waugh said to him that he was uncomfortable about the 
amount of "shit stirring'' that Mr White was doing and that 
he also said "I want you off my back" and "How much is 
it going to cost me to send you down the road?". Mr Waugh 
denied that these matters had been raised, except that he said 
that he made reference to '' shit stirring" after Mr White was 
dismissed. He did, however, suggest that the matters be put 
to all of the men and on 24 June 1992 there was a meeting 
in the yard. Before that meeting, Mr Oaks had seen Mr 
Waugh about Mr White's concerns. At the meeting 17 
employees were present and Mr White spoke to them about 
rates of pay. He decided to let these matters go for a while 
after the meeting pending feedback from the union. 

On Thursday, 1 July 1992, Mr White asked for his pay 
and went on leave for two weeks. When he returned to work 
on 20 July 1992 he was told by Mr Waugh that his 
employment would be terminated. Mr White took detailed 
notes of the conversation, which were tendered as exhibit 
L3. Mr Waugh told Mr White that there was no more work 
for him and wanted to give him a week's notice. However, 
Mr White was paid a week's pay in lieu of notice and was 
paid pro rata holiday pay, etc. It was alleged by Mr White 
that Mr Waugh made a number of comments to him, 
including:— 

(1) "There is nothing wrong with your work but when 
you have a cancer on the leg you don't get rid of 
the leg you cut off the cancer." 

(2) ''Besides with Nannup finishing I would be stupid 
to get rid of Mick or Kevin wouldn't I?" 

(3) "Quite frankly I could do without you." 
(4) "You are still running around town stirring shit." 
(5) "I am not too bloody interested in any new ideas 

of yours. I have been here a lot longer than you." 



73 W.A.I.G. 

(6) "I have put off two fellers, one loader driver and 
maybe one more yet We will have a spare truck. 
I'd made my decision on the Monday but you 
didn't show up. Someone has got to go and you're 
it." 

(7) "I'll just stick to the argument. Nannup has 
finished. There is no wood till about November. 
They can't argue with me about that." 

(8) ' 'Your attitudes changed since you started up with 
all this shit and frankly I don't want to put up with 
it any more." 

It is fair to say, on a careful examination of Mr Waugh's 
evidence, that he, whilst denying some aspects of that 
conversation, or that some statements were made before 
dismissal, he was not unequivocal in his denials and 
admitted some elements of the conversation. In particular, 
he admitted that he had made reference to a "cancer on his 
behind" and also to "shit stirring". 

In addition, the appellants failed to pay award payments 
to Mr White and others, specifically overtime payments 
which Mr Waugh said they could not afford to pay. 

On 27 July 1992, there was a meeting with Mr Waugh and 
Mr Oaks which Mr Waugh complained that Mr White had 
let the truck "slide". Mr Oaks' view of what was discussed 
there, which mainly related to underpayments made, was 
that Mr Waugh regarded Mr White as redundant and Mr 
Oaks did not accept that he was redundant. In evidence (page 
108 of appeal book, volume 3 (hereinafter referred to as 
"AB3")), Mr Waugh affirmed that the reason for the 
dismissal was that there was a downturn in work at Nannup. 
Mr Waugh said that he was laying Mr White off because 
there had been a downturn in work and there was no work 
to be done. He agreed that he was making him redundant. 
Mr Oaks said in evidence that he did not accept the 
downturn of work explanation at all and described it as a 
"red herring". Mr Waugh gave evidence that the sub- 
contractors were working at a reduced rate. 

The core of the matter was Mr Waugh's evidence that 
there was no sufficient further work. He told Mr White that 
there was only another 250 tonnes to cart at Nannup. He 
decided that Mr White should go rather than Kevin and 
Mick, the drivers in the Nannup area. Mr Waugh had, on 3 
July 1992, dismissed a loader driver, but the evidence was 
more to the effect that that person was dismissed because 
he failed to turn up for work. In addition, he had dismissed 
a feller and a loader on 3 July 1992. Mr Waugh said that he 
would have dismissed Mr White then had he not been on 
holidays. 

In evidence in chief, Mr Waugh said that there was an 
extra 2500 tonnes to cart at Nannup and as at 18 September 
1992, and when this matter was being heard, the truck 
drivers there were still carting. He also said in evidence that 
he expected to extract and cart the same volume in 1992 as 
in 1990/1991 (page 96 (AB3)), but it would take longer and 
take less trucks. 

In addition, on 27 July 1992, CALM advised Mr Waugh 
by letter dated 27 July 1992 that it would be necessary for 
timber from Nannup to be carted to Deanmill to make up 
a shortfall in the Bunnings contract there (see exhibit T6). 

It is also quite clear from the evidence that Mr Roger 
Banks, the District Manager for CALM at Nannup and other 
CALM officers, were in frequent if not constant contact with 
Mr Waugh at the material time (see, for example, exhibits 
T6, T7 and L7 and Mr Waugh's evidence). 

In addition, after the dismissal of Mr White, a Mr Neville 
Giblett was taken on as a mechanic, the same number of 
sub-contractors were used, and the truck which Mr White 
drove, worth about $200,000.00 was left standing in the 
shed. Mr Waugh himself admitted in evidence that the 
normal thing was to take on sub-contractors to do work 
which could not be done by employees, and that was the 
more logical approach (see pages 86-87 (AB3)):— 

Q: "Whether you can—I mean, obviously you can't 
load all the trucks at the same time but I am 
talking about over the course of the season you 
have your vehicles and as demand rises through 

the peak you have more rather than less contrac- 
tors to do that work. That has been the practice of 
your operation in the past?" 

A: "That's the practice because it's the logical 
practice—we build up to where we need to shift 
wood in a hurry and we need to shift the wood, 
so we get extra trucks in to shift it." 

At the material time, he had three sub-contractors. Indeed, 
one "sub-contractor" was using a vehicle with a B-train 
configuration which he bought in March-April (see pages 
88-89 (AB3)). 

It is clear, too, on the evidence, that there were relatively 
depressed conditions in the industry. 

What is clear, too, is that Kevin and Mick continued to 
work at Nannup from the period before the dismissal until 
18 September 1992, which was a period of two months after 
the dismissal, and had not completed their work at the time 
Mr Waugh gave his evidence on 18 and 19 September 1992. 
At the same time, work continued from the Kirup area. It 
was clearly therefore quite untrue that there were only 250 
tonnes to cart at Nannup, which is what Mr Waugh told Mr 
White when he purported to dismiss him. He even conceded 
in evidence in chief that there were 5000 to 8000 tonnes still 
to cart. This evidence was given after Mr White had 
produced photographs of timber felled and stocked in the 
bush (exhibits LA and L5). Mr Waugh's explanation was that 
he was unaware that there would be a requirement to cart 
timber to Deanmill; he was equivocal about the effect of 
being permitted to log in the wet season which was 
permitted in 1992, and he conceded in his own evidence in 
chief that there was work at Nannup, enough to occupy the 
two persons there for at least two months. 

It is clear from Mr Oaks' discussions with Mr Banks (of 
CALM at Nannup), relayed in Mr Oaks' evidence without 
objection, that Mr Banks was aware at the time he wrote the 
letter of 21 July 1992 (exhibit L7) of the situation relating 
to Mr White who was dismissed. Indeed, the letter was 
written before the dismissal was intended to take effect. 

Conclusions. 
We now summarise the findings of the Commission at 

first instance. These were as follows:— 
(1) There was, at the material time, a downturn in the 

industry and there were seasonal lay-offs and the 
uncertainty of success of some winter logging 
trials. 

(2) Work in the log timber felling extraction and 
delivery industry is strictly controlled by CALM. 

(3) There was considerable evidence that the extent 
to which the curtailment of logging requirements 
for Nannup Mill in the 1991/92 season was the 
subject of communication between Mr Waugh and 
CALM's district office at Nannup. 

(4) It was reasonable to conclude that there were 
discussions between the respondent and officers 
of CALM before the receipt of the letter of 27 July 
1992 (exhibit T6). Further, there would have been 
information other than that contained in the letter 
dated 14 August 1992 (exhibit T7) provided to the 
respondent. 

(5) Given CALM's knowledge of the seasonal down- 
turn in activities and the objective preserving 
employment in the industry it is reasonable to 
assume that CALM acted to keep contractors 
informed of developments well before mid- 
August 1992. However, the Commission accepted 
that the exceptionally wet winter in 1992 may 
have made the final decision when to start more 
difficult. 

(6) The level of activity in the industry in July 1992 
was depressed. 

(7) Although it was the respondent's prerogative to 
organise its enterprise through the use of sub- 
contractors and employees to maintain their 
viability, having regard to all of the circumstances 
of the case, the Commission concluded that it did 
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not consider that the matter could be disposed of 
on the basis that there had been a downturn in the 
respondent's operations and that the applicant 
union's member was, regrettably, a casualty of 
this. 

(8) The circumstances of the dismissal and the 
dealings between the parties needed to be taken 
into account. 

(9) Mr White was an enthusiastic and dedicated 
employee. 

(10) The Commission observed the demeanour of the 
witnesses in the proceedings and found Mr White 
to be a forthright and honest person who went to 
some pains to ensure that his responses were 
correct. 

(11) Mr Waugh provided much factual information 
about the industry and his dealings with Mr White, 
CALM and Mr Oaks, but the Commission found 
him vague and evasive on critical matters relating 
to his motives. 

(12) The Commission accepted Mr White's account of 
discussions that took place upon 1 May, 12 June, 
24 June and 20 July as more plausible and 
comprehensive. 

(13) Mr White's termination was motivated by Mr 
Waugh's concern about the effect of his continu- 
ing employment on the operation. 

(14) The downturn in the industry and slow down in 
the respondent's operations were a convenient 
pretext to dismiss an employee who was seen to 
be a trouble-maker. 

(15) The respondent did not exercise proper diligence 
in the selection of Mr White for termination of 
employment, and the comments made by Mr 
Waugh at the time Mr White was dismissed, 
which was the subject of Mr White's evidence and 
notes, attested to this, and this evidence was 
accepted by the Commission. 

(16) The Commission rejected the assertion that it was 
a matter of "last on first off—all things being 
equal", which was the basis of Mr White's 
dismissal. 

(17) The respondent's actions in terminating Mr 
White's employment were prompted by that 
employee's attempts to improve his terms and 
conditions and the implications of those attempts 
for the employer under the award and through the 
involvement of the union. These matters pre- 
empted Mr White receiving a fair deal from the 
respondent "when the redundancy situation 
arose". 

For the appellants, Mr Raymond (of Counsel) submitted 
that what had occurred here was that the Commission at first 
instance had found that there was a redundancy, particularly 
relying on the remarks contained at page 23 (AB1) "These 
matters pre-empted Mr White receiving a fair deal from the 
respondent when the redundancy situation arose". 

However, the Commission at page 24 (AB1) said:— 
"I do not believe that when considered within the 

wider context of their dealings that the downturn in 
operations negated the unfairness with which Mr White 
was dealt and rendered the dismissal fair." 

The onus lay upon the applicant to establish, as a matter 
of fact, that there was an unfair dismissal. Gromark 
Packaging v. FMWU 73 WAIG 220 and AMWSU and 
Another v. Australian Shipbuilding Industries (WA) Pty Ltd 
67 WAIG 733 are authorities for the proposition that where 
a person is dismissed because he or she is redundant, then 
unfairness may be established if that person can establish 
that some other person should more properly have been 
dismissed. In our opinion, MEWU v. Newcrest Mining Ltd 
73 WAIG 969 seems to us to be authority for the proposition 
that Gromark Packaging v. FMWU {op cit) and AMWSU 

and Another v. Australian Shipbuilding Industries (WA) Pty 
Ltd {op cit) do not extend as authority to all matters touching 
upon die fairness or otherwise of a dismissal for redundancy. 
Rowland J, with whom Franklyn and Nicholson JJ agreed, 
as we read what he said at page 973, recognise that it would 
be difficult to envisage circumstances where the question 
whether one or other persons should have been terminated 
for redundancy, instead of an applicant for relief who had 
been dismissed for redundancy, was not an important and 
relevant consideration, or perhaps even the dominant 
consideration. In any event, those authorities do not refer to 
a situation where there was a dismissal, even if it were called 
a redundancy. 

A reading of the whole of the Commission's decision 
reveals that it did not find that there was a redundancy which 
arose. The Commission made it clear that the downturn in 
the industry and the slow down in the appellants' operations 
were a convenient pretext to dismiss an employee who was 
seen to be a troublemaker. 

The Commission at first instance had the opportunity of 
observing the demeanour of the witness in its fact finding 
exercise, and it was not submitted, or not strongly submitted, 
that that fact finding exercise resulted in error, nor could it 
rightly have been, having regard to the Commission's 
assessment of the evidence and to the dictum in FMWU v. 
Board of Management, Narambeen District Hospital 72 
WAIG 471. 

The facts of the matter were these:— 
(1) Mr White had asserted his rights to be paid in 

accordance with the award, or at least better than 
he was being paid, and brought it to the attention 
of other employees. He had drawn this situation 
to the attention of the appellants and his fellow 
employees. 

(2) Even on his own evidence, Mr Waugh regarded 
him as a "shit stirrer" and a "cancer". It was 
plain, on all of the evidence, that Mr White had 
caused problems. 

(3) Once the Commission at first instance accepted 
Mr White's version of discussions between them, 
as he is entitled to do, it is quite clear that Mr 
Waugh wished to get rid of Mr White. Comments 
such as "What will it cost me to see you go down 
the road", etc, are an example. 

(4) In addition to that, Mr Waugh had been guilty of 
underpayment under the award which he con- 
ceded, dbeit in grudging terms, was the case in 
relation to overtime. This had occurred because he 
said that he could not afford to pay double time 
or time and a half. 

(5) It was plain that Mr Waugh regarded Mr White as 
a troublemaker on his own evidence, and on Mr 
White's evidence, particularly his careful notes 
(exhibit L3). It is plain that he was glad to be rid 
of Mr White. 

(6) Mr Waugh told Mr White that there was a 
reduction in work at Nannup and why should he 
put Kevin and Mick off. The fact of the matter, on 
his own evidence, was that there was still work at 
Nannup being done which had been done continu- 
ously since before the dismissal by the two drivers 
there. Crucially, Mr Waugh told Mr White 
something that was blatantly untrue. The reason 
at the base of the dismissal was, as a fact, untrue. 
There was enough work for the drivers at Nannup 
for two months past the date of dismissal. 

(7) There was also work carting to Deanmill and some 
work which, on the evidence, the Commission was 
entitled to find, having regard to the relationship 
between the CALM officer and Mr Waugh, that 
Mr Waugh knew of before he dismissed Mr 
White. 

(8) On his own admission, against the logic of the 
matter, and his usual practice, Mr Waugh was 
using a sub-contractor whilst a $200,000.00 truck. 
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normally driven by Mr White, remained in a shed 
while sub-contractors worked. At the same time 
he had during a downturn employed a full-time 
mechanic to provide full-time mechanical serv- 
ices, some in the field. 

(9) Mr Waugh, in evidence in chief, revealed the 
existence at Nannup of a substantial amount of 
timber which he had not told Mr White of at the 
time of dismissal alleging that there was only 150 
tonnes. That a substantial amount of timber at 
Nannup did exist for hauling is borne out by the 
fact that Kevin and Mick had at least two months 
work in it. 

(10) The availability of work for a driver was not 
negatived by the termination of the employment 
of a feller, and the termination of a loader driver 
whose employment seems to have been termi- 
nated for not coming to work. 

Firstly, it was clearly open to the Commission at first 
instance to find, notwithstanding the depressed conditions 
of the industry, that Mr White had established that there was 
sufficient work for him, once he established alone that there 
was not a reduction in work for two months at Nannup, 
which was the pretext which Mr Waugh offered for Mr 
White's dismissal. There was a great deal more evidence 
than that, as we think we have set out. 

Next, the evidence was quite plain and was open to the 
inference that redundancy was, as Mr Oaks said, a "red 
herring". There was, as a matter of fact, at that time, no 
redundancy in relation to a driver and the Commission at 
first instance quite rightly found that the downturn in the 
industry and slow down in the appellants' operations were 
a convenient pretext to dismiss an employee who was seen 
to be a troublemaker. There is no doubt, on the evidence, 
that Mr White was so seen by Mr Waugh. There was no 
finding that Mr White was properly dismissed for redun- 
dancy, nor could there have been. On the evidence, his job 
could not have been said to have been abolished. Redun- 
dancy only arises where a person's job is abolished, put in 
simple terms. In any event, that was not the reason why he 
was dismissed. He was unfairly dismissed because he sought 
to be paid in accordance with the award. (He was not being 
paid in accordance with the award). As a matter of statutory 
prescription, it is unlawful to dismiss a person when a reason 
for doing so is that the person is entitled to the benefit of 
an award or order (see s.96B(l)(f) of the Act). On all of the 
evidence, too, all of the findings made by the Commission 
(supra) were properly available to it. In all of the 
circumstances, the dismissal was, for those reasons, unfair, 
unjust, and, indeed, oppressive. 

In any event, if the employer's assertion that Mr White's 
job is no longer required, is not made bona fides, the 
dismissal is a dismissal to be assessed in accordance with 
the principles set out in Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (see Kilworth v. Zweck (1973) 40 
SAIR 458). No question of redundancy arises. In our 
opinion, it is fair to say that even if a "redundancy 
situation" exists, if a person who is dismissed on the basis 
that he or she is alleged to be redundant, and, in fact, that 
is not the reason for the dismissal, then it would seem to us 
that what then occurs is an unfair dismissal in simple terms 
because a person is being dismissed, not because he or she 
is redundant, but because the employer wishes to dismiss 
that person in circumstances which are unfair, and without 
good reason, either in law or as a matter of equity or good 
conscience. It follows that whether someone else should 
have been selected is not to the point, because the terminated 
employee was not retrenched or redundant, but dismissed in 
bad faith. There is no direct authority to the contrary. 

The facts of this matter, too, are quite distinguishable 
from Gromark Packaging v. FMWU {op cit) and AMWSU 
and Another v. Australian Shipbuilding Industries (WA) Pty 
Ltd {op cit) for reasons which we think we have made clear, 
even if this were a termination of employment for 
redundancy. 

We have considered all of the evidence and submissions 
in detail and it is not necessaiy for us to say more, having 
regard to FMWU v. FCU and Others 65 WAIG 2033 at 
2034. In this case, however, the Commission at first instance 
did not err as alleged in the grounds of appeal, none of which 
are made out, and the appeal is dismissed. 

Order accordingly. 

Appearances: Mr C.D. Raymond (of Counsel) on behalf 
of the appellants. 

Mr G.N. Hocking (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

T.J. and M.B. Waugh 
(Appellants) 

and 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA. 

(Respondent) 

No. 1499 of 1992. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 

10 May 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 25th day of January 1993 and having heard 
Mr C.D. Raymond (of Counsel) on behalf of the appellant 
and Mr G.N. Hocking (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 10th day of May 1993 wherein it was found that the 
appeal should be dismissed, it is this day, the 10th day of 
May 1993, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
T.J. and M.B. Waugh 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 1499 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
16 February 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of January 1993 and having heard 
Mr C.D. Raymond (of Counsel) on behalf of the appellant 
and Mr G.N. Hocking (of Counsel) on behalf of the 
respondent, and the appellant having sought leave of the Full 
Bench to amend the grounds of appeal and order sought, and 
there being no objection to such amendments by the 
respondent, and whereas the Full Bench found it necessary 
to make such orders as were necessary for the expeditious 
and just hearing and determination of the matter, it is this 
day, the 16th day of February 1993, ordered:— 

(1) That ground 1(a) be and is hereby amended by 
inserting in the first line after the words "placing 
any" the words ' 'or any sufficient", and in the last 
line after the word "retrenched" the words "or 
sub-contractor terminated". 

(2) That ground 2(a) be and is hereby amended by 
inserting in the third line after the words "as to" 
the words "whether the exercise of a discretion to 
terminate on the ground of, and by inserting in 
the last line after the word "redundancy" the 
words "is harsh or oppressive". 

(3) That the substituted order sought be and is hereby 
amended by inserting in the last line after "CR 
465 of 1992" the words "and in substitution 
therefore an order that application No CR 465 of 
1992 is dismissed". 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Stewart Butchering Co Pty Ltd 
No 1197 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

28 April 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

The appellant in this appeal, which is brought under s.49 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"), is an organisation as defined 
in s.7 of the Act and "covers meat workers". The 
respondent is an employer in the meat industry which 
conducts a small abattoir at Australind in this State. 

There is an award, the Meat Industry (State) Award No 
R 9 of 1979 (hereinafter referred to as "the award"), which, 
by virtue of s.37 of the Act, covers employers and 
employees to whom the Scope clause, clause 3, applies, in 
this State. 

The respondent applied (see pages 4-5 of the appeal book 
(hereinafter referred to as '' AB")) seeking a variation of the 
award by seeking to have itself exempted from the award. 
The respondent is not a named respondent, but it was not 
in issue that it was bound by the award, as the Commission 
at first instance found. 

The Scope clause, clause 3, provides as follows:— 
"This award shall apply to employees employed by 

employers respondents to this award in the callings 
described in Clause 9.—Rates of Wages of this award 
in the following industries or industry. 
(1) The handling or processing of fresh, chilled or 

frozen meat for sale by retail, auction, wholesale 
contract caterers or export; provided that the 
callings of "General Butcher" and "Smallgoods 
Maker" only shall apply to employers in the 
contract catering industry. 

(2) The receiving, yarding, killing and dressing or 
preparation of oxen, calves, buffaloes, mules, 
horses, donkeys, sheep, lambs, goats, pigs, deer, 
kangaroo, rabbits, emus, or marine reptiles and the 
preparation and manufacture of smallgoods and 
bacon for sale by retail, auction, wholesale or 
processing for export 

(3) The receiving, handling and processing of the 
by-products of the "meat industry" as described 
in subclauses (1) and (2) of this clause for the 
manufacture of pet foods, sausage casings, fertil- 
iser, meat meal and the extraction of edible or 
inedible tallow. 

(4) The transport of meat, smallgoods and by- 
products of the "meat industry" as described in 
subclauses (1) and (2) of this clause, to and from 
any place for the purpose of processing or sale on 
a wholesale or retail basis. 

(5) Provided that this award shall not apply to 
employers or employees who are subject to the 
terms of any of the following awards as varied or 
replaced from time to time; 

(a) the "Meat Industry (Western Australian 
Meat Commission—Midland Division)" 
Award No. 17 of 1976 as varied; 

(b) the "Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division)" 
Award No. 16 of 1976 as varied; 

(c) the "Meat Industry (North West Abattoirs)" 
Award No. 11 of 1977 as varied; 

(d) the "Meat Industry (North West Abattoirs)" 
Award No. 9 of 1977 as varied; 

(e) the "Meat Industry (State Government)" 
Award No. 26 of 1967 as varied; 

(f) the "Meat Industry (Anchorage Butchers Pty 
Ltd)" Award No. 3 of 1971 as varied; 
or 

(g) the "Meat Industry (Sausage Casings Manu- 
facturing)" Award No. R32 of 1979." 

Background. 
The respondent employer wished to reach an agreement 

which it called an "enterprise agreement" with its 
employees, and, in fact, purported to reach an agreement in 
terms of exhibit A (an attachment to a letter "the 
agreement") on 9 April 1992 when the respondent 
commenced operations at the premises of Goodchild 
Abattoirs at Australind. 

The agreement was reached and operated on and from 
9 April 1992. As and from that date, the employees and the 
respondent worked under the agreement. The respondent 
and its employees worked under the agreement and not the 
award, therefore, before this application was heard and 



determined. That is clear on the evidence. The appellant was 
informed of the existence of the agreement by letter from 
the Meat and Allied Trades Federation of Australia to the 
appellant dated 10 April 1992 (exhibit A), which attaches 
to it the agreement document headed "Proposal of Employ- 
ment" in copy form attached. The agreement is based on a 
wage, augmented by a production bonus of between 15 cents 
to five cents per unit slaughtered, depending on whether one 
is a class 1,2,3 or 4 employee. There is no production bonus 
prescribed for the fifth category of employee, namely a 
General Duties employee. 

Under the award, clause 9, there are various classifica- 
tions of work set out. The tally system applicable under the 
award does not, of course, apply. Clause 23 refers to 
learners. It provides a specific form of payment for them. 
Clause 32 provides for general conditions, including 
provisions relating to tally teams and tally work. Those 
provisions are missing from this agreement, as are quite a 
number of others in the award. 

No overtime is payable to employees eligible for the 
production bonus, according to the agreement. In addition, 
Saturday work is prescribed as being paid "on the basis of 
an equi share of the payment of $10.00 per body of beef 
processed". Annual leave is payable on an annual leave 
loading of 17.5% calculated on that specified wage, instead 
of the specified wage under the award. The specified wage 
ranges from $450.00 per week for class 1 and 2 to $380.00 
per week for class 3,4 and General Duties workers exclusive 
of the production bonus. 

Mr Stewart, the only witness called by either side, was 
unable to explain why the agreement was entered into before 
the appellant union was contacted. The union rejected the 
proposal as totally unacceptable on the basis that, upon an 
analysis of the wages payable under the award and those 
payable under the agreement (see exhibit B, a letter of 13 
April 1992, page 100 (AB)), the agreement was less 
advantageous than the award. 

There is a document which was purported to be signed by 
14 employees on 24 June 1992 advising, inter alia, that they 
decided against union representation and went on to be 
bound by the agreement (exhibit D, page 103 (AB)). 

Exhibit F (page 105 (AB)) is a comparison sheet prepared 
by the appellant setting out substantial differences between 
what is payable under the award per week, namely 
$1 063.50, and what it was said would be earned under the 
agreement, namely $928.80 per week for grade 1 employees. 
The difference is much greater in relation to grade 2 and 3 
employees. There are other comparisons set out in the 
document. No evidence was given in relation to it, but it was 
tendered through the respondent's witness without objec- 
tion. 

Mr Stewart did not agree with the document's accuracy, 
but it is fair to say, too, that his evidence was not 
unequivocally that employees were better paid under the 
agreement. A careful reading of his evidence reveals that. 
No oral evidence was called to explain or confirm exhibit 
F, however. 

Mr Stewart's evidence, too, was equivocal, to say the 
least, as to which person or persons (amongst the employ- 
ees) was or were a competent person or persons. He did, 
however, clearly concede at one stage that the grade 3 
employees were not competent and were, in fact, learning. 
That must mean that those persons should have been 
categorised as learners under the award. 

In addition, Mr Stewart really did admit that all members 
of the team of 11 in the upper two grades, in terms of what 
they earned, were carrying the three grade 4 employees who 
were members of the team. That was some corroboration 
that those persons were disadvantaged in terms of the award. 

In terms of the award, too, Mr Stewart's evidence was that 
a 20% loading (one infers) was paid in advance. However, 
clause 18(7) prescribes the ordinary rate of wage plus 17.5% 
loading as that payable for holiday pay. 

Clause 23 refers to learners, (ie) persons required to 
perform the duties of a slaughterman, boner or slicer who 
require training in the performance of their duties. It is clear 

from Mr Stewart's evidence that a number of his employees 
are properly categorised as learners. We so concede. 

It is, under clause 23(7), for the foreman and delegate to 
determine competence, not for the employer. There is no 
delegate on site, as Mr Stewart said, and he, not the foreman 
(if there is one) or any delegate, determined competence. 
Therefore, no person could properly, under the agreement, 
be said to have ceased to be a learner at the appropriate time. 

The agreement also excludes overtime payment, contrary 
to clause 12, and prescribes Saturday payments to be made 
contrary to clause 12(l)(a)(iv). Clause 12(1), by way of 
example, prescribes as follows:— 

"(1) Time Employees— 
(a) Subject to the provisions of this clause all 

time worked outside the ordinary working 
hours shall be paid at the rate of:— 

(i) Time and a half for the first two hours 
and double time thereafter if performed 
in the period between one and a half 
hours before the employee's usual start- 
ing time and that starting time and in the 
period between the employee's usual 
finishing time and midnight; 

(ii) Double time if performed after midnight 
on any day when the time so worked 
commenced before that time or if it 
commenced at or after midnight but 
before one and a half hours of the 
employee's usual starting time; 

(iii) Double time if the time so worked 
commenced at or after midnight on 
Friday but before 6.00 a.m. on Saturday, 
and in such a case the payment of 
double time shall continue until work is 
completed; and 

(iv) Time and a half for the first two hours 
and double time thereafter with a mini- 
mum payment for three hours if other- 
wise worked on a Saturday. 

(b) All time worked on a Sunday shall be paid 
for at the rate of double time, with a 
minimum payment for three hours. 

(c) All time worked on a holiday prescribed in 
clause 17.—Holidays shall be paid for at the 
rate of double time and a half, with a 
minimum payment for three hours. 

(d) In calculating overtime each day shall stand 
alone, and subject to the provisions of 
subclause (c) hereof, the maximum rate 
payable for that work shall be double the 
ordinary rate. 

(e) An employee who is regularly required to 
return to work outside ordinary hours and 
where such work is performed in less than 
thirty minutes, then notwithstanding the 
foregoing provisions the minimum payment 
shall be for two hours. 

(f) (i) When overtime work is necessary it 
shall, wherever reasonably practicable, 
be so arranged that employees have at 
least eight consecutive hours off duty 
between the work of successive days, 

(ii) An employee (other than a casual 
employee) who works so much over- 
time between the termination of his 
ordinary work on any one day and the 
commencement of his ordinary work on 
the next day that he has not had at least 
eight consecutive hours off duty be- 
tween those times shall, subject to this 
subclause, be released after completion 
of such overtime until he has had eight 
consecutive hours off duty without loss 
of pay for ordinary working time occur- 
ring during such absence. 
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(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such eight 
consecutive hours off duty, he shall be 
paid at double rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had eight consecutive hours off duty 
without loss of pay for ordinary working 
time occurring during such absence. 

(iv) (aa) Work on Saturday and Sunday 
shall be deemed to be covered by 
the provisions of this subclause but 
time worked on these days shall 
not be treated as ordinary working 
time. 

(bb) For the purpose of this paragraph 
an employee shall be deemed to 
commence and terminate his "or- 
dinary work" on Saturday and 
Sunday at the times when that 
work commences and terminates 
on the days Monday to Friday 
inclusive." 

In addition, the agreement makes no provision, inter alia, 
for long service leave. That is the agreement, exhibit A, or 
rather the schedule thereto, which was tendered as the 
agreement herein, and not those pages of the agreement 
purported to be identified as such by the Commission at first 
instance in its reasons for decision when it compared the 
award and the agreement. 

It is uncertain, at least, given that the agreement as 
reproduced does not appear to have been in evidence, that 
the award clauses apply. In fact, if one takes exhibit A as 
the agreement, which, in our opinion, one must since no 
other document was tendered as the agreement, then most 
of the clauses of the award do not apply because of exhibit 
A. The extracts cited by the Commission at first instance as 
not being part of the agreement are not part of any document 
tendered in evidence as an agreement. 

Of significance, too, as to the contents of the agreement, 
was the Inquiry Into The Meat Industry (Print K3313) 
carried out by a Full Bench of the Australian Commission 
(a copy of part of which was referred to in the reasons of 
the Commission at first instance at page 16-17 (AB)). At 
page 7 of the report the Federal Commission observed:— 

"It would be advantageous in situations where there 
is a history of employers seeking to avoid award 
coverage, for there to be a State award with common 
rule coverage; preferably a counterpart award to the 
relevant federal award. This is however clearly a matter 
for the union and the relevant State industrial tribunal." 

The Australian Commission did not observe that matters 
under State awards should be decided in the same manner. 

Further, in the passage cited, we do not read any definition 
of "enterprise agreement" in the same terms as it has been 
sought to define it here. Indeed, at page 10 of that report the 
Full Bench of the Australian Commission says this:— 

"We emphasise that the proposed minimum rates 
awards are minima only and they should contain 
provisions in relation to ordinary hours of work, annual 
leave, public holidays, termination, change and redun- 
dancy, occupational superannuation and settlement of 
disputes clauses. These awards should be as simply 
constructed as possible. 
Enterprise bargaining 

All parties and interveners are of the opinion that 
enterprise agreements should be the vehicle for the 
discussion of productivity and efficiency issues. 

In this respect many issues, mainly the subject of 
existing overaward arrangements, were referred to 
during the proceedings. However, we would emphasise 
that the existing National Wage Case principles in 
relation to enterprise bargaining do allow for consider- 
ation of matters of both award and over-award nature 
and that the widest possible agenda is envisaged. We 

see no reason for adopting a different approach in this 
industry. 

It should be clear that we see enterprise bargaining 
agreements as available for improvements at the 
enterprise level, in efficiency and productivity, and also 
for expressing details of any incentive payments 
scheme the parties may adopt." 

The agreement (exhibit A) does not encompass all of 
those matters referred to in the first paragraph of this passage 
at all. It can therefore be said that the Commission at first 
instance erred in saying that the agreement in this matter was 
on all fours with any type of agreement referred to in the 
Inquiry Into The Meat Industry (op cit). 

It is clear that no such agreement was ever reached 
between the union (the appellant herein) and the respondent. 
We so conclude. 

The application herein to vary the award was heard and 
determined and the Commission at first instance made a 
decision at page 7 (AB) dated 27 August 1992. The decision 
was an order in the following terms, formal parts omitted:— 

"That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect firom the beginning 
of the first pay period commencing on or after the 
25th August, 1992." 

The effect of the variation was that clause 44, which, as 
it existed, provided that employees would be entitled to 
"paid trade union training leave" in the terms of clause 
44(a) to (k), would be followed by a new clause, "Clause 
45.—Exemption" which prescribes that:— 

"This Award shall not apply to Stewart Butchering 
Co Pty Ltd". 

In other words, the proposed clause exempted the 
respondent herein from the operation of the award. Not one 
term of the award now applies to the respondent. 

The Commission at first instance reached its decision for 
the following reasons (see pages 9-17 (AB)), which we 
summarise hereunder:— 

(1) That based upon an overall comparison with the 
award after quoting the "enterprise agreement" 
(pages 14-16 (AB))—but not exhibit A—it was 
demonstrated that the employees "have an in- 
creased earning capacity and that the other 
conditions of employment are at least equal to 
those provided by the Award". 

(2) That the proposal was on all fours with what the 
Commission described as the decision of the Full 
Bench of the Australian Commission in the 
Inquiry Into The Meat Industry (op cit). 

(3) That from a consideration of all the material 
presented, the respondent's proposal is completely 
satisfactory both from the employees' and the 
employer's stand point. 

(4) That the proposal did not decrease basic award 
conditions and it did provide for higher productiv- 
ity for the employer and increased earnings for the 
employees. 

The decision was appealed against on the following 
amended grounds of appeal, which we reproduce here- 
under:— 

" 1. The Commissioner erred in fact in finding that the 
agreement entered into between the Stewart 
Butchering Co. Pty Ltd and its employees in 
relation to condition of employment ("the Stewart 
Butchering Co. proposal") produced higher earn- 
ings for the employees of Stewart Butchering Co. 
Pty. Ltd. than the Meat Industry (State Award) 
("the Award). 

2. The Commissioner erred in fact in finding that the 
Stewart Butchering Co. Pty Ltd. proposal provides 
condition of employment which are at least equal 
to those provided by the award. 

3. The Commissioner erred in law and/or fact in 
finding that the Stewart Butchering Co. Pty. Ltd. 
proposal was consistent with principles concern- 



ing enterprise agreements expressed by the Aus- 
tralian Industrie Relations Commission in the 
Meat and Allied Trades Federation of Australia v. 
The Australasian Meat Industry Employees 
Union, 12 June 1992 Print K3313 the Meat 
Industry Inquiry Decision. 

4. The Commissioner erred in law and/or fact in 
failing to give any or any proper weight to the 
evidence before him that the Stewart Butchering 
Co. proposal would be detrimental to the meat 

industry in Western Australia as a whole. 
5. The Commissioner erred in law and/or fact in 

failing to give any or any sufficient weight to the 
evidence before him that the Stewart proposal 
provided below award work conditions in that: 

Particulars 
(i) there was no or no adequate provision in the 

Stewart Butchering Co. proposal for penalty 
rates; 

(ii) there was no or no adequate provisions in the 
Stewart Butchering Co. proposal for the 
health, safety and welfare of employees; 

(iii) the average earnings of employees under the 
Stewart Butchering Co proposal would be 
less than under the award; 

(iv) provision in relation to annual leave were 
lower in the Stewart Butchering Co. proposal 
than those provided under the award; 

(v) the Stewart Butchering Co. proposal failed to 
provide proper training, career paths or skill 
accreditation mechanisms. 

6. The Commissioner erred in law and/or fact in 
varying the award by cancelling the Stewart 
Butchering Co.'s respondency in that there was no 
reason or no sufficient reason to vary the award 
by cancelling the respondency. 

7. The Commissioner erred in law and/or fact in 
varying the award and removing the Stewart 
Butchering Co. from respondency in that he failed 
to give any or any sufficient weight to the 
evidence before him that under the Stewart 
Butchering Co. proposal the Australasian Meat 
Industry Employee's Union, Industrial Union of 
Workers, Western Australian Branch ("the 
Union") would have no role in determining the 
competency levels of slaughtermen and that the 
issue of competency would be left entirely to the 
judgment of the employer. 

8. The Commissioner erred in law and/or fact in that 
he did not act in the interests of the community 
as a whole as required by Section 26(l)(c). 

9. The Commissioner erred in law and/or fact in that 
he 

(i) failed to give any or any sufficient weight to 
the evidence before him that the Stewart 
Butchering Co. proposal was inconsistent 
with State wage fixing principles; and 

(ii) failed to dismiss the application on the 
ground that it was inconsistent with the State 
wage fixing principles. 

10. The Commissioner erred in law and/or fact in 
failing to give any or any sufficient weight to the 
evidence before him that the Union was not 
properly consulted or involved in the negotiations 
for the Stewart Butchering Co. proposal. 

11. The Commissioner erred in fact and/or law in 
failing to consider the Appellant's applications 
for inspection of the Respondent's place of 
business and/or the Tip Top Abattoirs. 
Particulars 
(a) On several occasions in the hearing at first 

instance the Appellant's advocate requested 
that inspections be conducted of the Respon- 
dent's abattoirs and a comparable abattoir 
in order that the Commission could observe 

certain matters relevant to the Appellant's 
case. 

(b) At the conclusion of the hearing the Commis- 
sion advised the parties that it would 
consider and determine the application for 
inspection and advise the parties accordingly 
(ABM). 

(c) No advice was provided to the parties by the 
Commission concerning the decision not to 
grant a request for inspection. 

(d) The reasons for decision of the Commission 
at first instance did not refer to the applica- 
tions for inspection or the decision of 
Commission thereto. 

12. Or, in the alternative to appeal ground 11 the 
Commission erred in law in 

(i) deciding between July 30, 1992 and August 
25, 1992 that no inspections would be 
conducted and failing to communicate that 
decision to the parties in order that they 
could consider their positions and, if neces- 
sary lodge an appeal; and 

(ii) failing to give reasons for his decision not to 
grant the Appellant's request for inspections 
Particulars 

The Appellant repeats Particulars (a), (b), 
(c) and (d) contained in Appeal Ground 11. 

13. The Commissioner erred in law in failing to 
permit the Appellant to put its case fully by failing 
to consider and/or to grant the Appellant's 
request for inspections. 
Particulars 

The Appellant repeats Particulars (a), (b), (c) 
and (d) contained in Appeal Ground 11. 

14. The Commissioner erred in law and/or in fact in 
failing to require the Respondent (the Applicant 
at first instance) to satisfy him on a balance of 
probabilities that all those matters required to be 
proved in order to justify the granting of the 
application had been proved. 

15. The Commissioner erred in law in 
(i) holding that the application at first instance 

sought no alteration to the scope of the 
Award, andfurther erred in failing to comply 
with the requirements of s29A(2); anchor 

(ii) failing to consider anchor correctly apply the 
principles governing the variation of awards 
in reaching his decision. 

16. Or, in the alternative to Appeal Ground 14, the 
Commissioner erred in fact anchor law in failing 
to consider anchor apply the provisions of s47 of 
the Act, in determining if the respondency of the 
Respondent to the award should be cancelled." 

In the course of these proceedings, however, our attention 
was drawn by Mr Power (of Counsel), who appeared for the 
respondent, to proceedings in the Commission at first 
instance. 

This is an appeal in application No 889 of 1992. The 
application is as we have described it above.However, in 
application No CR 359 of 1992, the following "Memoran- 
dum of Matters for Hearing and Determination Under 
Section 44" was made:— 

"The claimant Company claims the following: 
(i) Should the Stewart Butchering Co. Pty Ltd be 

unsuccessful in their application to be deleted as 
a named respondent to the Meat Industry (State) 
Award, 1980 No. R9 of 1979 then notwithstanding 
the provisions contained in the abovenamed award 
the conditions contained in Schedule B shall apply 
to their employees. 

Or, in the alternative 
(ii) Should the Stewart Butchering Co. Pty Ltd be 

successful in their application to be deleted as a 
named respondent to the Meat Industry (State) 
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Award, 1980 No. R9 of 1979 then the conditions 
contained in Schedule C shall apply to their 
employees. 

The respondent union objects to and opposes the 
claim." 

However, no order was made in terms of the memoran- 
dum, other than what was appealed against in this appeal. 

Conclusions. 
In its reasons for decision in this matter, having 

announced that it would make the order which it did, the 
Commission at first instance then said (page 17 (AB)) that 
proceedings in application No CR 359 of 1992 would be 
shortly relisted. 

There are a number of issues raised upon the grounds of 
appeal herein and canvassed in submissions by Counsel. The 
first major head to be considered related to the heads of 
jurisdiction and power. Ms Giles (of Counsel), who 
appeared for the appellant, really submitted this. Firstly, 
there was no power to deal with the matter because the 
application was one to vary the Scope clause of the award, 
and S.29A of the Act had not been complied with. Further, 
and alternatively, this was an application to cancel the award 
under s.47 of the Act and there was no jurisdiction because 
of the terms of s.47 to cancel it. Next, it was an application 
under s.41 of the Act to register an industrial agreement 
brought under the wrong section. Then there were submis- 
sions made as to the application itself under s.40 of the Act. 

We make the following observations. This was an award 
which, by common rule under s.37 of the Act, covers the 
respondent and its employees, all of whom are bound by it. 
That was not in issue. It was not in issue that the employees 
were bound, that the employer was bound, and that therefore 
the Scope clause, clause 3, was the instrument under s.37 
achieving the binding. An award has effect according to its 
terms, but unless and to the extent that those terms expressly 
provide otherwise, it shall, subject to s.37, extend to and 
bind all employees employed in any calling mentioned 
therein in the industry or industries to which the award 
applies and employers employing those employees, etc (see 
s.37(l)(a) and (b)). 

If an award is not one which is expressly prescribed as 
ceasing to operate upon the expiration of a specified term, 
it will remain in force (subject to any variation made under 
the Act), until it is cancelled, suspended or replaced (see 
s.37(4) and (5)). Indeed, s.37(5) specifically prescribes that 
s.37(4) does not prevent the cancellation, suspension or 
replacement of an award in part. S.37(4) preserves the right 
of the persons referred to therein to vary an award, the 
powers to do which are prescribed in s.40. 

If one looks at the application on its face, what it seeks 
to do, quite plainly, is to seek an order which has the effect 
of absolving it from the binding effect of the award. The 
award's binding effect is contained in s.37. S.37, by 
prescribing the common rule effect of awards, does so with 
reference to the Scope clause, because the Scope clause 
determines the industry or industries to which die award 
applies, and thus the employers and employees bound by the 
award. S.37 recognises that an award can provide otherwise 
than common rule coverage, because it provides as 
follows:— 

"... but unless and to the extent that those terms 
expressly provide otherwise ..." 

This is an application that the award be varied to provide 
otherwise, (ie) to be otherwise than the common rule award 
in relation to one excluded employer. What the variation 
seeks to effect, therefore, is a variation of the Scope clause. 
This Scope clause is the key to the award's coverage and 
that is recognised in WACJBSIU v. Terry Glover Fhy Ltd 
50 WAIG 704 and R J Donovan and Associates Pty Ltd v. 
FCU 57 WAIG 1317, amongst others. 

We think that the words of s.37 are quite plain. The award 
is a common rule award until it prescribes otherwise. 

S.38(2) of the Act authorises the addition of named parties 
in certain circumstances. However, the exemption of a 
respondent, whether named or not, who would otherwise be 
bound by the award, narrows the scope of the award by 

reducing, by one in this case, those employers in the industry 
or industries denoted or designated by the Scope clause and 
therefore bound by the award under s.37, upon a reading of 
clause 3 of the award. This application plainly sought to vary 
the award by varying the Scope clause. It is not a variation 
of any other clause in the award and its effect is plain. 

S.29A(2) of the Act provides that subject to any direction 
given under s.29A(2)(a), if the reference of an industrial 
matter to the Commission seeks, inter alia, the variation of 
the scope of an award, then the Commission shall not hear 
the claim or application until those parts of the proposed 
award, variation or industrial agreement which related to the 
scope, etc, was published in the Industrial Gazette and a 
copy served on the Trades and Labor Council of Western 
Australia, the Chamber of Commerce and Industry of 
Western Australia, the Australian Mines and Metals 
Association (Inc) and the Minister, as well as such other 
organisations, associations and employers as the Commis- 
sion may direct under s.29A(2)(a)(ii) (but see s.29A(l) and 
(2) generally). 

It was not in issue that none of those events had occurred 
or that S.29A had not been complied with. 

There was, in addition, no suggestion of any direction 
having been made by the Chief Commissioner as to 
publication in a newspaper (see s.29A(2a)). 

The direction contained in the section is mandatory, the 
word "shall" is used (see s.3 and s.56 of the Interpretation 
Act 1984), and the Commission is prohibited from hearing 
the matter if s.29A(2) is not complied with by such 
publication and services are prescribed. 

In hearing the matter when s.29A was not complied with, 
the Commission at first instance erred in law. It had no 
power to hear the matter and was expressly prohibited from 
hearing it if s.29A(2) had not been complied with. 

We now turn to the question of cancellation. It would 
seem that cancellations can only occur by virtue of an 
application under s.40(3)(c) of the Act, (ie) within the 
specified term of the award, where an award is limited as 
to its duration and the parties thereto agree to a cancellation 
within a specified term. That is the only power to cancel 
conferred, except under s.47 of the Act which confers power 
to cancel what might be loosely termed defunct awards, etc, 
and the deletion of named employer parties from awards in 
certain cases. Those cases arise where the named employer 
is no longer carrying on business as an employer in the 
industry to which the award applies, or for any other reason 
is not bound by the award. The respondent employer is not 
a named party to the award. 

It is quite clear, however, that a person cannot be deleted 
from an award if he/she/it is an employer, unless that person 
is no longer carrying on business as an employer in the 
industry to which the award applies (see s.47(2)). That was 
not the case here, nor was it at all submitted, all the evidence 
being to the contrary. 

Except for s.47, one cannot cancel an award in part. The 
plain words of s.37 of the Act provide for cancellation, 
suspension "or" replacement in part of an award. The word 
"or" is plainly disjunctive in that provision. In any event, 
this is an application to vary an award and its scope. 
"Cancellation" is, except as it appears in s.47 (the word 
cancellation is, in fact, not used in relation to deletion of an 
employer's name), a much broader provision. Cancellation 
means, as far as one can ascertain, the wiping out of the 
award from the record, or the termination of its operation. 
This occurs in the industrial area mainly as a disciplinary 
measure and sometimes as an adjunct to deregistration (see 
FSPU v. AMLF (1942) 48 CAR 534 at 537 and TWU v. 
Amalgamated Dairies Pty Ltd and Others (1942) 46 CAR 
520, for example). 

Insofar as what was sought was only a variation to the 
award, it could not, therefore, be said to be a cancellation 
in that sense of the word. In any event, Mr Power submitted 
that this point had not been raised at first instance and should 
not be entertained now. We must say, on the authority of 
FCU v. George Moss Ltd 70 WAIG 3040, and upon the 
authority of O'Brien v. Komesaroff (1982) 150 CLR 310, 
that that point can be raised upon this appeal, even though 



it was not raised at first instance. We say that because it 
would not have relied on evidence at first instance, and is 
purely a question of interpretation. In the circumstances, we 
see no injustice in it being raised upon this appeal. It was 
not submitted, in any event, that any detriment would be 
occasioned by that occurring. 

Next came the question of whether this was an application 
to register an industrial agreement, which was a matter 
which could only be achieved under s.41 of the Act. It is true 
that the only agreement which can become an industrial 
agreement is that of a type referred to in s.41, and, indeed, 
registered by the Commission in the exercise of its power 
under s.41. S.41(l) reads as follows:— 

"An agreement with respect to any industrial matter 
or for the prevention or resolution under this Act of 
disputes, disagreements, or questions relating thereto 
may be made between an organization or association 
of employees and any employer or organization or 
association of employers." 

The decision appealed against was a decision to vary the 
award, not to register an agreement. Certainly, the case for 
the appellant was undoubtedly that because die respondent 
at first instance had purported to enter an agreement with 
its employees in certain terms, it was entitled to be relieved 
from the obligations placed upon it by the award. That this 
was to be done was a matter of the equity, good conscience 
and substantial merits of the case. 

It was Mr Power's submission that this was not an 
application to register an agreement. That, he said, was a 
later step. The application before the Commission in this 
matter sought to vary the award and application No CR 359 
of 1992 related to the s.41 question. 

At this stage, it is fair to say that the purported agreement 
is not one to which s.41 could apply, because there is no 
agreement between an organisation, as defined, and "any 
employer" (see CWAI v. WA Timber Industry, Industrial 
Union of Workers, South-West Land Division 71 WAIG 
15). 

However, the submission from Ms Giles was that, in 
reality, that is what this application is. In our opinion, it is 
not. It does not seek nor could it result in an order for 
registration of any agreement under s.41. Firstly, this is so 
because there is no agreement of the type which s.41 
prescribes as being capable of being registered, for the 
reasons we have already outlined. Secondly, the application 
does not seek the registration of the purported agreement, 
nor could it. That is not, therefore, a submission which finds 
favour with us. 

It follows, therefore, that the submission, based on the 
further submission that the agreement could not be 
registered because to do so would be to act contrary to the 
Wage Fixing Principles, and, particularly, the Enterprise 
Bargaining Principle, and that therefore the Commission at 
first instance erred in law, is not a matter which falls to us 
to consider and determine. 

We now turn to s.40 of the Act. The decision, put broadly, 
was a discretionary decision. It was the sort of decision 
defined in Norbis v. Norbis 65 ALR 12. 

Insofar as the grounds of appeal herein allege, as some 
of them do, that there was an error in the exercise of 
discretion, based on Norbis v. Norbis {op cit). House v. The 
King 55 CLR 499, Hamersley Iron Pty Ltd v. ADSTE 64 
WAIG 852, RR1A v. AWU 67 WAIG 320 and Gronow v. 
Gronow 144 CLR 513, it is for the appellant to establish that 
the discretion miscarried. It is not for the Full Bench to 
substitute its decision for that of the Commission at first 
instance. 

However, the respondent, as the person claiming an order 
varying the award, bore the burden of establishing the facts 
upon which it sought the remedy which it sought, namely 
the variation of the award. The facts which it sought to assert 
included the fact that circumstances had changed since the 
award had issued such as to justify the variation of the 
award. That change was that an agreement was to be entered 
into. Indeed, it had been and it had been implemented. 

It was the Commission's duty to exercise its discretion 
according to the law and according to equity, good 
conscience and the substantial merits of the case, by virtue 
of s.26(l)(a) of the Act. In exercising its discretionary 
power, the Commission had to have regard to all matters by 
which it was bound by the statute expressly or impliedly to 
consider, and it must not be guided by considerations which 
are irrelevant. 

On occasion, such as is the case with the objects set out 
in s.6 and s.26 of the Act, the empowering statute may 
specify matters which are to be taken into account in 
exercising the power. It will then be for the Commission to 
decide, from a construction of the statute, whether these 
provisions are mandatory, and, furthermore, whether the 
statutory catalogue contains in the Act of relevant consider- 
ations is exhaustive or merely inclusive (see Andrews and 
Others v. Diprose (1937) 58 CLR 299 and Seereelall 
Jhuggroo v. Central Arbitration and Control Board and 
Another [1953] AC 151). 

Like a lot of legislation, however, this Act is silent on the 
question of relevant and irrelevant considerations, and it is 
then for the Commission to decide what matters it ought to 
take into account as relevant or irrelevant for the exercise 
of its power (see Sean Investments Pty Ltd v. MacKellar 38 
ALR 363 at 375 and Hotop "Principles of Australian 
Administrative Law" (6th Edition) 225-226). 

In this case, the Commission was required under 
s.26(l)(c) and (d) to have regard to the interests of the parties 
and the employees of the respondent, as well as the award 
and the provisions of the Act. The agreement, of course, was 
also relevant. 

The respondent's case put by it as applicant at first 
instance was really this. The Scope clause of the award 
should be varied so that the award no longer binds the 
respondent because it has entered into an agreement with its 
employees in different terms from the award, but in no less 
favourable terms. The agreement which it has entered into 
cannot be registered as an industrial agreement because it 
has not been entered into with an organisation as s.41 of the 
Act requires. 

The Commission at first instance found that the agree- 
ment was completely satisfactory, both from the employer's 
and employees' stand point, and that it did not decrease 
basic award conditions. In that it erred. It based its decision 
on quoted extracts from a document which was not said in 
evidence to be the agreement. 

There was a finding, too, that the employees had an 
increased earning capacity in comparison with the award 
and that other conditions of employment were at least equal 
to those provided by the award. That is the first reason for 
the Commission at first instance exercising its discretion to 
make the order which it did. The second is that the proposal 
or agreement was on all fours with the Inquiry Into The Meat 
Industry {op cit) concept of an agreement. Firstly, it is not 
that, as we have explained. Next, it has not been established 
that there is an increased earning capacity based on the copy 
of the agreement in evidence and the evidence of Mr 
Stewart. (We have already said that the document relied on 
by the Commission (pages 14-15 (AB)) was not in 
evidence). 

In any event, the final finding of the Commission at first 
instance is that the "agreement" doss not "decrease basic 
award conditions". Implicit in that is the acknowledgement 
of Mr Stewart, as will be clear from what we have explained 
above, that it does decrease award conditions. 

S.114 of the Act provides as follows:— 

"(1) Subject to this Act, a person shall not be freed or 
discharged from any liability or penalty or from 
the obligation of any award, industrial agreement 
or order of the Commission by reason of any 
contract made or entered into by him or on his 
behalf, and every contract, in so far as it purports 
to annul or vary such award, industrial agreement 
or order of the Commission, shall, to that extent. 
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be null and void without prejudice to the other 
provisions of the contract which shall be deemed 
to be severable from any provisions hereby 
annulled. 

(2) Each employee shall be entitled to be paid by his 
employer in accordance with any award, industrial 
agreement or order of the Commission binding on 
his employer and applicable to him and to the 
work performed, notwithstanding any contract or 
pretended contract to the contrary, and the 
employee may recover as wages the amount to 
which he is hereby declared entitled in any court 
of competent jurisdiction, but every action for the 
recovery of any such amount shall be commenced 
within 6 years from the time when the cause of 
action arose, and the employee is not entitled to 
recovery of wages under this subsection and 
otherwise, in respect of the same period." 

It is probably unnecessary for us to say it and the appeal 
succeeds without our having to determine this point. 

However, the Commission has no power to make an order 
which enables effect to be given to an agreement contrary 
to s.114, and thereby avoid the award and to do obliquely 
what s.41 of the Act forbids, if that is what did occur. If that 
is wrong, then it was contrary to equity and good conscience 
to make the order which the Commission did, particularly 
since the agreement applied conditions of employment in 
breach of the award for several months before any 
application was made to vary the award. In other words, 
there was an element of the concept of unclean hands in the 
approach of the applicant to the Commission at first 
instance. 

Next, the order was ultra vires the Act and contrary to 
s.26(l)(a) of the Act. Indeed, it was not established that the 
interests of employees or the appellant were served by such 
an order being made. 

It is quite clear that the Commission should have found 
that the agreement did not produce higher earnings for the 
respondent's employees, or that the same was not estab- 
lished (see ground 1). 

We make the same observation as to ground 2. 
There was not sufficient evidence for the Commission to 

say that the agreement (incorrectly called a proposal) would 
be detriment^ to the industry as a whole, however. There 
is no doubt that the agreement, exhibit A, for reasons we 
have already set out, provided below award conditions as 
alleged in ground 5 of the grounds of appeal. 

Having regard to s.26(l)(a), (c) and (d) of the Act, there 
was no sufficient reason to vary the award by cancelling the 
respondent's respondency. 

We are not satisfied that there was sufficient evidence to 
support the findings which ground 8 says should have been 
made. 

Ground 9 is not made out for the reasons which we have 
set out above. 

Grounds 7 and 10 both are made out. 
It was of importance that a reason for the variation was 

an unregistered and unregisterable agreement which, inter 
alia, made the employer and not the appellant or the 
employees or other representatives the arbiters of compe- 
tence. 

In addition, an unregistered and unregisterable agreement 
was implemented without consulting and contrary to the 
views of the appellant which covers and covered employees 
under the award. 

Those were relevant matters under s.26(l)(a). They were 
not given any or any sufficient weight and the Commission 
erred accordingly. 

Ground 11 we will deal with hereinafter. 
A question arose on appeal, too, because it was asserted 

that the Commission at first instance, having received an 
application from Mr Kucera, on behalf of the respondent at 
first instance, to view another comparable abattoir, namely 

Tip Top, decided this matter without deciding that applica- 
tion. The Commission said in relation to that (see page 96 
(AB)):— 

"Thank you, Mr Heaperman. So for as the question 
of inspection is concerned, I will advise the parties of 
my view as to that after I have considered this material. 
If I am of the view that in order to reach a decision I 
should re-inspect the applicant's abattoir and Tip Top, 
that's what I will do. If I come to the conclusion that 
an inspection is unnecessary, as I said, the parties will 
be advised of that, but that won't be until after I have 
considered the material I have here and for obvious 
reasons the decision is reserved. It will be made 
available to you in writing as soon as I can get to it. 
Thank you both." 

There is no evidence that any decision on that question 
was made by the Commission at first instance. To say that 
a decision was made and not communicated is not likely. 
The more likely fact is that the Commission did not decide 
the matter. 

Further, the matter having been reserved, upon the 
submission of the advocate for the appellant, there was no 
sufficient other opportunity until after the decision had been 
delivered for Mr Kucera to pursue the matter, contrary to 
what Mr Power submitted. The fact of the matter is that the 
Commission did not decide that question, or there is no 
evidence that it did, and it gave no reasons which indicated 
that it had decided it. The Commission erred in failing to 
decide that matter and to inspect a compatible work site. 

We have considered all of the evidence and submissions 
in detail. However, it will be clear from these reasons that 
grounds 1,2, 3, 5, 6, 7, 10,11, 12,13, 14 and 15 are made 
out. The other grounds are not made out. 

The appeal will be upheld and the decision at first 
instance will be quashed. 

COMMISSIONER KENNEDY: This is an appeal by the 
Australasian Meat Industry Employees Union, Industrial 
Union of Workers against the decision of Halliwell SC in 
Matter No. 889 of 1992. The copy of the order in the 
Appellant's appeal book is dated 27 August 1992. Its 
operative date is 25 August 1992 and its effect is to add a 
new clause to the common rule Meat Industry (State) 
Award, 1980 with the intention that Stewart Butchering Co. 
Pty Ltd would not be bound by the terms of the award. 

The new clause is as follows. 

45.—Exemption. 
This award shall not apply to Stewart Butchering Co. Pty 

Ltd. 
The Appellant's grounds of appeal as amended by leave 

are as follows— 

1. The Commissioner erred in fact in finding that the 
agreement entered into between the Stewart 
Butchering Co. Pty Ltd and its employees in 
relation to condition of employment ("the Stewart 
Butchering Co. proposal") produced higher earn- 
ings for the employees of Stewart Butchering Co. 
Pty. Ltd. than the Meat Industry (State Award) 
("the Award). 

2. The Commissioner erred in fact in finding that the 
Stewart Butchering Co. Pty Ltd. proposal provides 
condition of employment which are at least equal 
to those provided by the award. 

3. The Commissioner erred in law and/or fact in 
finding that the Stewart Butchering Co. Pty. Ltd. 
proposal was consistent with principles concern- 
ing enterprise agreements expressed by the Aus- 
tralian Industrial Relations Commission in the 
Meat and Allied Trades Federation of Australia v. 
The Australasian Meat Industry Employees 
Union, 12 June 1992 Print K3313 the Meat 
Industry Inquiry Decision. 
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4. The Commissioner erred in law and/or in fact in 
failing to give any or any proper weight to the 
evidence before him that the Stewart Butchering 
Co. proposal would be detrimental to the meat 
industry in Western Australia as a whole. 

5. The Commissioner erred in law and/or in fact in 
failing to give any or any sufficient weight to the 
evidence before him that the Stewart proposal 
provided below award work conditions in that: 

Particulars 
(i) there was no or no adequate provision in the 

Stewart Butchering Co. proposal for penalty 
rates; 

(ii) there was no or no adequate provisions in the 
Stewart Butchering Co. proposal for the 
health, safety and welfare of employees; 

(iii) the average earnings of employees under the 
Stewart Butchering Co. proposal would be 
less than under the award; 

(iv) provision in relation to annual leave were 
lower in the Stewart Butchering Co. proposal 
than those provided under the award; 

(v) the Stewart Butchering Co. proposal failed to 
provide proper training, career paths or skill 
accreditation mechanisms. 

6. The Commissioner erred in law and/or fact in 
varying the award and removing the Stewart 
Butchering Co.'s respondency in that there was no 
reason or no sufficient reason to vary the award 
by cancelling the respondency. 

7. The Commissioner erred in law and/or fact in 
varying the award and removing the Stewart 
Butchering Co. from respondency in that he failed 
to give any or any sufficient weight to the 
evidence before him that under the Stewart 
Butchering Co. proposal the Australian Meat 
Industry Employee's Union, Industrial Union of 
Workers, Western Australian Branch ("the 
Union") would have no role in determining the 
competency levels of slaughtermen and that the 
issue of competency would be left entirely to the 
judgement of the employer. 

8. The Commissioner erred in law and/or fact in that 
he did not act in the interests of the community 
as a whole as required by Section 26(1 )(c). 

9. The Commissioner erred in law and/or fact in that 
he 

(i) failed to give any or any sufficient weight to 
the evidence before him that the Stewart 
Butchering Co. proposal was inconsistent 
with State wage fixing principles; and 

(ii) failed to dismiss the application on the 
ground that it was inconsistent with the State 
wage fixing principles. 

10. The Commissioner erred in law and/or fact in 
failing to give any or any sufficient weight to the 
evidence before him that the Union was not 
properly consulted or involved in the negotiations 
for the Stewart Butchering Co. proposal. 

11. The Commissioner erred in fact and/or law in 
failing to consider the Appellant's applications for 
inspection of the Respondent's place of business 
and/or the Tip Top Abattoirs. 

Particulars 
(a) On several occasions in the hearing at first 

instance the Appellant's advocate requested 
that inspections be conducted of the Respon- 
dent's abattoirs and a comparable abattoir in 
order that the Commission could observe 
certain matters relevant to the Appellant's 
case. 

(b) At the conclusion of the hearing the Commis- 
sion advised the parties that it would consider 
and determine the application for inspection 
and advise the parties accordingly (AB:96). 

(c) No advice was provided to the parties by the 
Commission concerning the decision not to 
grant a request for inspection. 

(d) The reasons for decision of the Commission 
at first instance did not refer to the applica- 
tions for inspection or the decision of 
Commission thereto. 

12. . . . 
Particulars 

The Appellant repeats Particulars (a), (b), (c), and (d) 
contained in Appeal Ground 11. 
13. The Commissioner erred in law and/or in fact in 

failing to consider and/or to grant the Appellant's 
request for inspections. 

Particulars 
The Appellant repeats Particulars (a), (b), (c) and (d) 

contained in Appeal Ground 11. 
14. The Commissioner erred in law and/or in fact in 

failing to require the Respondent (the Applicant 
at first instance) to satisfy him on a balance of 
probabilities that all those matters required to be 
proved in order to justify the granting of the 
application had been proved. 

15. The Commissioner erred in law in 
(i) holding that the application at first instance 

sought no alteration to the scope of the 
Award, and further erred in failing to comply 
with the requirements of s29A(2); and/or 

(ii) failing to consider and/or correctly apply the 
principles governing the variation of awards 
in reaching his decision. 

16. Or, in the alternative to Appeal Ground 14, the 
Commissioner erred in fact and/or in law in failing 
to consider and/or apply the provisions of s47 of 
the Act, in determining if the respondency of the 
Respondent to the award should be cancelled. 

The background to the dispute giving rise to proceedings 
in the Commission is, in brief, as follows. 

The Respondent is operating a slaughter business at 
Australind in the south west of the State. In April 1992 a 
letter on behalf of the Respondent dated 10 April 1992 was 
forwarded to the Appellant. It advised that the Respondent 
intended to commence a slaughtering operation at Good- 
child Abattoirs, Australind and that it had negotiated a 
conditions of employment agreement with prospective 
employees. It sought the Appellant's views on these within 
seven days. The Appellant replied by letter dated 13 April 
1992 rejecting the terms as being unfair. The differences 
between the Appellant and the Respondent over whether the 
terms of the Respondent's document represented a better 
outcome or not for persons engaged in the particular 
slaughtering operations compared with the entitlements of 
any such employed persons pursuant to the Meat Industry 
(State) Award, 1980 continued. There is no question that 
that award would then have had application in the event of 
slaughtering operations being conducted by the Respondent 
but it appears that, notwithstanding, the Respondent began 
applying the terms of employment which it had advised the 
Appellant constituted an agreement between it and the 
employees at that enterprise in lieu of the award conditions. 

The circumstances in which the order being appealed 
arose are somewhat unusual. These involve another applica- 
tion. It has some relevance to the progression of the 
application at first instance. It appears from the transcript 
in the Appeal Book that this other matter was jointly listed 
and heard with matter No. 889 of 1992, the decision in which 
is under appeal here. 

It appears that in June 1992 the Respondent applied to the 
Western Australian Industrial Relations Commission for a 
compulsory conference to be held pursuant to section 44 of 
the Industrial Relations Act 1979 ("the Act"). The dispute 
the subject of the application (Matter No. C 359 of 1992), 
was allocated to Halliwell SC. The Appellant was cited in 
the application as the other party to the dispute. The 
employer's schedule to the application for a conference 
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included a statement of events and its conclusion that there 
was a "deadlock" between it and the union over terms of 
employment which the employer sought to have apply in its 
contract slaughtering business at Goodchild Abattoirs 
Australind". Conferences were held before the Commission 
but the dispute was not settled. The dispute was referred for 
hearing. The schedule to the reference identifying the 
matters for determination was as follows— 

The claimant Company claims the following: 
(i) Should the Stewart Butchering Co. Pty Ltd be 

unsuccessful in [its] application to be deleted as 
a named respondent to the Meat Industry (State) 
Award 1980 No. R9 of 1979 then notwithstanding 
the provision contained in the abovenamed award 
the conditions contained in Schedule B shall apply 
to [its] employees. 

Or, in the alternative 
(ii) Should the Stewart Butchering Co. be successful 

in [its] application to be deleted as a named 
respondent to the Meat Industry (State) Award, 
1980 No. R9 of 1979 then the conditions 
contained in Schedule C shall apply to [its] 
employees. 

The respondent union objects to and opposes the claim. 
[C 359 of 1992] 

Schedule B is headed "Employment Conditions Agreed 
between Stewart Butchering Co. Pty Ltd and Employees" 
and contains terms which would have the effect of 
establishing five classes of employees with prescribed base 
wage rates and with a prescribed "production bonus" to 
apply to four of the classes; a specific preclusion of any 
overtime payments to employees in receipt of a production 
bonus; a flat rate of $10.00 per body of beef processed 
payable to any employees working on Saturdayfs]; a right 
to annual leave per die conditions of the Meat Industry 
(State) Award 1980 No. R 9 of 1979, save that the 17.5% 
leave loading would be by reference to the base wage and 
exclusive of any production bonus paid; and a term asserting 
the supersession of these conditions over any terms of the 
Meat Industry (State) Award, 1980 No. R9 of 1979 with the 
award applying in all other respects. 

Schedule C to the reference mirrors all the conditions in 
Schedule B other than the "General Conditions" condition. 
It simply states that some thirteen clauses "of the Meat 
Industry (State) Award, 1980 No. R9 of 1979 shall form part 
of this Order to the extent that they do not conflict with the 
specified conditions shall apply (sic)." 

It seems that notwithstanding the reference a conference 
was held and subsequently an order issued (identified as 
being in Matter No. C 359 of 1992) on 10 September 1992 
with an operative date of 2 September 1992. The terms of 
the preamble to the order identify it as having been agreed 
to by the Appellant and the Respondent "on an interim 
basis". The terms of the order reflect the Respondent's 
alternative claim per Schedule C of the referred dispute 
(Matter CR 359 of 1992). 

The other application referred to in the reference of the 
dispute for hearing out of Matter No. C 359 of 1992 (Matter 
No. 889 of 1992) actually was filed on 9 July 1992 by the 
employer. The award variation sought by it is simply a 
deletion of "Stewart Butchering Co. Pty Ltd" from the 
Meat Industry (State) Award 1980. The union filed an 
answer objecting to the claim on 14 July 1992 and, by letter 
of the same date formally requested a conciliation confer- 
ence pursuant to section 32 of the Act. By way of a letter 
dated 15 July 1992 the employer requested that its 
application be listed for hearing. 

It seems that from this point Matter No. 889 of 1992 (the 
employer's application to vary the Meat Industry (State) 
Award, 1980 to exempt it from its obligations) and Matter 
No. CR 359 of 1992 (the referred dispute out of which the 
employer sought an order endorsing, in one way or another, 
conditions of employment which are different from those 
provided for in the award) were commonly listed for hearing 
on 30 July 1992 with the parties largely canvassing the detail 
and merits of the conditions of employment sought to be 

applied by the employer (and subsequently endorsed with 
effect on 2 September 1992 in the "agreed interim order" 
described in the foregoing) compared with the award and 
other standards. 

The arbitration of the referred dispute in Matter No. CR 
359 of 1992 has not resulted in the issue of any decision to 
date whereas the decision in Matter No. 889 of 1992 is the 
order varying the award by adding a clause exempting the 
Respondent from any obligations under it; which order is 
under appeal here. 

The Commission's reasons for the order of exemption are 
founded in a conclusion that the terms of employment being 
applied by the Respondent are— 

completely satisfactory both from the employees 
stand point as well as the particular employer. 
Secondly, it does not decrease basic Award conditions 
and it does provide for higher productivity for the 
employer and increased earnings for the employees. 

[Reasons for Decision, Appeal Book, page 17] 
It is noted that given that the two applications were heard 

concurrently it would seem to follow from this that the 
Commission has not only reached a conclusion as to why 
the award should be varied per Matter No. 889 of 1992 but 
has concluded views on the merits of the referred dispute per 
Matter No. CR 359 of 1992. 

In the reasons for decision at first instance the Commis- 
sion found that the Respondent's application was not caught 
by section 29A(2) of the Act because "no alteration to the 
area of operation or the scope of the award itself results if 
the variation sought was made to the award." 

[Reasons for Decision, Appeal Book, page 9]. 
In my opinion this conclusion is wrong. 
Section 29A(2) is as follows— 

(2) Subject to any direction given under subsection 
(2a), if the reference of an industrial matter to the 
Commission seeks the issuance of an award, or the 
variation of the area of operation or the scope of 
an award or industrial agreement, or the registra- 
tion of an industrial agreement, the Commission 
shall not hear the claim or application until those 
parts of the proposed award, variation or indus- 
trial agreement that relate to area of operation or 
scope have been published in the Industrial 
Gazette and a copy of the claim or application has 
been served— 

(a) in the case of a proposed award or variation 
of an award, on— 

(i) the Council, the Confederation, the 
Mines and Metals Association and the 
Minister; and 

(ii) such organizations, associations and 
employers as the Commission may 
direct being, in the case of employers, 
such employers as constitute, in the 
opinion of the Commission, a sufficient 
number of employers who are reasona- 
bly representative of the employers who 
would be bound by the proposed award 
or the award as proposed to be varied, 
as the case may be; 

[Emphasis added] 
The test is not just whether a proposed variation is to the 

scope clause of an award. It is whether the proposed 
variation would alter the scope of the award. Thus a 
variation to a wages clause of an award to add classifications 
may have the effect of extending the scope of that award. 
Such an application would be caught by the provisions of 
section 29A(2). The application at first instance is no less 
caught on the same basis. 

It is acknowledged that, save the order being appealed, the 
employer's business would fall within the scope of the 
common rule Meat Industry (State) Award 1980. The 
employer's application in Matter No. 889 of 1992 was 
clearly for a reduction of the scope of that award. Yet there 
has not been compliance with section 29A(2). 



This is not a minor technicality. It is a fundamental flaw. 
Section 29A(2) is particularly designed to ensure that others 
who are bound by the same award do not have their interests 
overridden by virtue of no notice. Section 29A(2) is the key 
legislative protection from "sweet-heart deals" and other 
arrangements. There is no agreement here of course. But that 
fact does not dispose of the obligations under the Act, or the 
equity considerations per section 26 which extend to 
consideration of the interests of others bound by the award, 
significantly including employers. In my view Ground 15 
is made out. 

I also consider that Ground 13 has been made out in that 
the Commission at first instance did not dispose of the 
Appellant's requests for inspection. Given that the Commis- 
sion made findings of merit based on comparisons it would 
seem that, at least, a disposal of the request with reasons was 
warranted. There is nothing in the proceedings or evidence 
at first instance which could give rise to a conclusion that 
such a course was insignificant. It is not necessary, in my 
view, to go further than that other than to observe that the 
findings of merit by the Commission at first instance can not 
be sustained in that there has been a denial of natural justice 
by way of omission. 

There is another aspect which warrants comment. As 
noted it is quite clear from the conclusion of the 
Commission at first instance of the merit of the Respon- 
dent's position as justification for an exemption for the 
award that insofar as the merit considerations were the 
subject of the same cases in Matter No. C 359 of 1992, 
concluded views on the referred dispute have been reached. 
Thus, the Respondent's application in that reference for an 
order reflecting a conclusion of the merit couched in 
alternatives contingent, only, on the outcome of its 
application for exemption from award obligations, is 
interesting. 

On the one hand the alternative contingent on the 
employer being successful in its application for an award 
variation would, should it be endorsed, effectively consti- 
tutes the issue of a new award governing the rights and 
obligations of the employer and its employees. But that 
course would similarly offend the provisions of section 
29A(2) of the Act and, probably, those provisions of the Act 
specific to the powers of the Commission to make new 
awards. Indeed, while there is clear authority pursuant to 
section 44(6) for the Commission to make orders varying an 
award in respect of the parties to a dispute before it pursuant 
to that section of the Act, this can only be justified in the 
terms of subsection (ba). It is to be exercised to establish an 
interim measure only in the course of dealing with a dispute. 
The specific provision is not identified in the terms of the 
interim order which issued in Matter No. C 359 of 1992 but, 
in the circumstances, it would appear only paragraphs (ba)(i) 
or (ba)(ii) could have been availed of. But in my view the 
fact of an authority to make the type of interim order made 
can not be relied upon as authority pursuant to section 44 
for the Commission to make a final order in those same 
terms at all. 

On the other hand, the alternative contingent on the 
employer failing in its application for an award variation, 
should it be endorsed, would probably constitute a purported 
legitimisation of existing breaches of section 114 of the Act. 
Leaving aside the question of power for the Commission to 
issue such an order at all, this would clearly raise serious 
merit questions. And after all, it is not as if there are not 
avenues of relief available to an employer, on a proper case, 
under the Act. 

An employer, seeking terms and conditions different from 
award provisions which bind it has access to the Commis- 
sion pursuant to section 29. It can apply. The type of 
application can vary. It may pursue an (enterprise specific) 
industrial agreement with a union. It may apply for a new 
(enterprise specific) award. Or it may apply for variations 
to the award establishing conditions of employment specific 
to an enterprise. In the case of the latter two avenues there 
is no pre-requisite of agreement between the employer and 
union/s. The considerations of the Commission of an 
application for a new award or award variations would be 

a matter for consideration pursuant to section 26 and the 
Wage Fixing Principles. 

In my view Grounds 8, 11, 13 and 15 are made out I is 
not necessary to go to the other grounds. I would uphold the 
appeal and quash the order. 

THE PRESIDENT: In the circumstances, the appeal will 
be upheld and the decision at first instance will be quashed. 

Order accordingly. 
Appearances: Ms P.J. Giles (of Counsel) on behalf of the 

appellant. 
Mr A.J. Power (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Stewart Butchering Co Pty Ltd. 
No 1197 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

28 April 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 27th day of November 1992 and having heard 
Ms P.J. Giles (of Counsel) on behalf of the appellant and 
Mr A.J. Power (of Counsel) on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 28th day of 
April 1993, it is this day, the 28th day of April 1993, 
ordered:— 

(1) That appeal No 1197 of 1992 be and is hereby 
upheld. 

(2) That the order of the Commission in application 
No 889 of 1992 made on the 27th day of August 
1992 be and is hereby quashed. 

(3) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal herein 
in the terms of a document headed "Amended 
Grounds of Appeal" filed on the 26th day of 
November 1992. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. 30 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

This was an appeal by the abovenamed appellant 
organisation, the Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, West Australian 
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Branch (hereinafter referred to as "the AMIEU"), against 
the decision of the Commission at first instance, constituted 
by a single Commissioner. 

That decision was made on 20 December 1991 and in that 
decision, upon application by the respondent, the Western 
Australian Meat Commission (hereinafter referred to as "the 
WAMC") (the applicant at first instance), the Commission 
varied the Meat Industry (Western Australian Meat Com- 
mission—Robb Jetty Division) Award 1977 (hereinafter 
referred to as "the award") and ordered that that variation 
take effect on and from 1 February 1992 (see page 13 of the 
appeal book (hereinafter referred to as "AB")). 

The variation sought was as follows (see page 14 
(AB)):— 

"1. Clause 25.—Slaughtering of Sheep, Lambs or 
Goats—Additional Conditions of Employment: 
Delete paragraph (iii) of subclause (6) of this 
clause and insert the following in lieu thereof: 
(iii) Ram lambs shall be paid for at ordinary rate 

and 20 per cent" 
At first instance, in fact, the WAMC had sought the 

removal of the ram lamb penalty altogether. The penalty 
prescribed in the award and sought to be varied in respect 
of ram lambs was the ordinary rate plus 50%. 

This decision was the subject of an appeal also by the 
respondent, the WAMC. 

The amended grounds of appeal herein read as follows:— 
"1. The Senior Commissioner erred in law in failing 

to require the Respondent to satisfy the Commis- 
sion on a balance of probabilities that the Award 
penalty be varied. 

Particulars. 
(a) The sole evidence before the Commission 

which sought to justify the removal of the 
Award penalty was that of Mr Wyborn which 
evidence was flawed and/or unreliable and/or 
irrelevant in that: 

(i) it was based on a study conducted in 
another country; 

(ii) the study was conducted some years 
prior to the original Application; 

(iii) The sample used in the study was too 
small to provide reliable data; 

(iv) The conditions under which the study 
was conducted were so different to 
those pertaining at Robbs Jetty at the 
relevant time, and in particular, the 
process of skinning carcases was so 
different, that the results of the study 
were irrelevant to the matters before the 
Commission; 

(b) Evidence given by the members of the 
Appellant justifying the retention of the 
Award penalty was given no or insufficient 
weight by the Commission. 

(c) There was no or insufficient cogent evidence 
before the Commission of the justification 
for varying the Award penalty. 

2. The Senior Commissioner erred in law in that 
there was no or insufficient evidence to discharge 
the onus on the Respondent to show that the 
Award penalty should be varied. 

Particulars. 
The Appellant repeats Particulars (a), (b) and 

(c) of Paragraph 1 of this Amended Grounds of 
Appeal. 

3. The Senior Commissioner erred in law or in fact 
and law in ordering the variation of the Award 
penalty when there was no or insufficient evidence 
that the variation was in accordance with the State 
Wage Principles (71 WAIG 1722). 

Particulars. 
There was no or insufficient evidence:— 

(a) That there has been any change in work value 
as to the nature of the work, skill and 
responsibility required or a condition under 
which the work the subject of the Award 
penalty is performed; and 

(b) That there was any change in the nature of 
the work that constituted a significant dimi- 
nution of work requirements the subject of 
the Award penalty as to warrant the creation 
of a new classification; and 

(c) That the work the subject of the Award 
penalty had changed in work value in 
accordance, with the work value changes and 
allowances principals (sic) of the State wage 
case sufficient to allow the variation to the 
Award penalty ordered by the Senior Com- 
missioner. 

4. The Senior Commissioner erred in law in that he 
wrongly dismissed the Appellant's application 
that the reduction of the Award penalty contra- 
vened the structural efficiency principle contained 
in the State Wage Case (71 WAIG 1772). 

Particulars. 
(a) The definition of the structural efficiency 

principle adopted by the Senior Commis- 
sioner was mistaken in that it was confined 
to changes to the operations of the slaughter- 
ing team or the operations of the employer, 

(b) There is no reason to so limit the operation 
of the structural efficiency principle, which 
encompasses all matters to do with efficiency 
of the enterprise and the workforce; 

(c) Even if the Senior Commissioner correctly 
defined the structural efficiency principle 
there was sufficient evidence of changes to 
the operations of the slaughtermen or the 
employer: 

Particulars. 
(i) it was anticipated the slaughtering sea- 

son would be extended by removing the 
Award penalty; 

(ii) it was anticipated that a greater supply 
of leaner lambs would become available 
to the employer by removing the Award 
penalty; 

(iii) it was anticipated that more jobs would 
become available in the industry as a 
consequence of removing the Award 
penalty and that this evidence goes to 
changes in the operations of the em- 
ployer. 

5. The Senior Commissioner erred in law in that he 
took into account an irrelevant consideration by 
considering the fact that the employers had 
received a benefit in their earnings from the 
Award penalty for a period of eighteen (18) years. 

6. The Senior Commissioner erred in law in that he 
failed to consider or to apply the provisions of the 
Act in determining whether the proposed Award 
variation was fair and equitable. 

7. The Senior Commissioner erred in law in failing 
to require the respondent to show that circum- 
stances had materially changed since the decision 
of Cort C (53 WAIG 97) such as to justify the 
reduction of the Award penalty." 

The evidence in this matter has been canvassed in detail 
in WAMC v. AMIEU 72 WAIG 1732 (FB). 

Background. 
Since 1972, and the decision of Cort C (Midland Junction 

Abattoir Board and Others v. WA Meat Industry Employees' 
Union 53 WAIG 97), the award has piovided for a number 
of payments to be made by way of penalty. 



It would appear that the award was earlier known as or 
had a predecessor called the "Meat Industry (WA Meat 
Export Works) Award No 2 of 1971". 

Under clause 25(6)(a)(iii) of the award, there was a 
provision that employees be paid at the ordinary rate plus 
one half of the ordinary rate for each ram lamb slaughtered. 
There is, as the Full Bench found in WAMC v. AMffiU (op 
cit), a separate penalty applicable to processing lambs. 

It is probably unnecessary to say that the parties to this 
appeal are parties to the award, and that the WAMC is a 
statutory authority which conducts an abattoir business at 
Robb Jetty in this State. The AMIEU is a registered 
organisation of employees which represents "meat work- 
ers", including those employed at Robb Jetty, and did so at 
all material times. 

In 1992, there were a series of conferences before the 
Commission at first instance, constituted by a single 
Commissioner. Out of those conferences there came a "wish 
list" which seems to have been a list of matters which the 
parties hereto wished to pursue before the Commission. 

It was denied by the AMIEU that any of these events were 
related to any process directed to structural efficiency 
agreements. 

However, eventually, the WAMC made application "for 
an amendment to the Meat Industry (WA Meat Commis- 
sion—Robb Jetty) Award 1977, No 16 of 1976 in terms of 
Schedule A" to the application (see page 4 (AB)). The 
application was filed on 23 August 1991. What it sought to 
do was to delete clause 25(6)(a)(iii) so that no penalty would 
be any longer payable for the slaughter of ram lambs. 

That application was opposed by the AMIEU. Accord- 
ingly, the matter was heard by the Commission at first 
instance, which issued its reasons for decision on 18 
December 1991 (see pages 6-12 (AB)) and an order dated 
20 December 1991 (see pages 13-14 (AB)). That order 
varied the award by "amending" clause 25(6)(a)(iii) to 
provide that the penalty rate for die slaughter of ram lambs 
would be ordinary rate plus 20% instead of ordinary rate plus 
one half of ordinary rate. However, the application was not 
successful insofar as it sought to abolish the obligation to 
pay any penalty rate in its entirety. 

The case before the Commission was that the degree of 
difficulty of processing ram lambs was not such as to 
warrant the existing penalty rate being paid to the 
slaughtering team. 

Part of the case for the applicant at first instance was that 
the applicant paid its employees the penalty rate and then 
recouped that cost from die producer. Thus, for reasons of 
marketing, producdon, and as an incentive to producers, the 
penalty should be removed. Secondly, the degree of 
difficulty in processing ram lambs was not such as to 
warrant the payment of a penalty rate. 

The Commission at first instance heard evidence from Mr 
Robert John Suiter (see pages 9-10 (AB)), Mr Lindsay 
George Wybom, Mr Arthur John Totten, and three 
slaughtermen, Mr Ronald Edwin Smith, Mr Allan Harris 
Smith and Mr Ronald Keith Abbott. 

The Commission made a number of findings which we 
summarise hereunder:— 

(1) The applicant paid its employees the penalty and 
recouped it from the producer (see page 11 (AB)). 

(2) None of the issues raised went to any improve- 
ment in the structural efficiency of the enterprise, 
because there was no alteration or improvement 
suggested in the operations of the slaughtering 
team nor for the employer. A possible benefit 
might accrue to both if in the result the producers 
opted to breed greater numbers of ram lambs, as 
Mr Suiter's evidence suggested that they might 
(see page 11 (AB)). 

(3) There was no award change to be made as part of 
the implementation of the Structural Efficiency 
Principle. The Commission did not therefore 
apply that principle (see page 11 (AB)). 

(4) The penalty rate was arbitrated by the Commis- 
sion some 18 years ago and had remained in 
operation ever since that time. The employees 
concerned had received the benefit and then- 
annual and/or seasonal earnings had increased at 
that time as a result (see page 11 (AB)). 

(5) The "majority" of the evidence had indicated that 
there was a somewhat greater degree of difficulty 
processing ram lambs. However, the evidence was 
conflicting, ranging from 8% more difficult 
upwards to 24% (see page 12 (AB)). 

(6) The Commission's final conclusions (see page 12 
(AB)) were:— 
(a) Ram lambs are somewhat more difficult to 

process than other lambs. 
(b) The extra difficulty falls within a range of 8% 

to 24%. 
(c) On Mr Wybom's evidence an average of 8% 

is a reasonable figure for increased difficulty 
of pelting. 

(d) There was no evidentiary support for a 
penalty of rate and a half to reflect the extra 
degree of difficulty of processing ram lambs. 

(e) The Commission, from the foregoing, deter- 
mined a penalty of 20% as fairly representing 
the extra degree of difficulty in processing 
ram lambs. 

As we have said, the Commission at first instance 
declined to grant the application, but made an order reducing 
penalty rates by 30% from 50% to 20% of ordinary rate. 

The WAMC appealed against that decision seeking an 
order that the award be varied to provide payment for 
slaughter of ram lambs at the rate of ordinary rate only plus 
8% thereof (see WAMC v. AMIEU (op cit) (FB)). The Full 
Bench heard that appeal which alleged, inter alia, that the 
Commission had misconstrued the evidence of the witnesses 
(see grounds of appeal in WAMC v. AMIEU (op cit) (FB) 
at page 1733). The Full Bench, having heard the appeal, 
dismissed it by order dated 29 July 1992. 

This appeal before us now constitutes, in effect, a 
cross-appeal, but no notice of this appeal was listed for 
hearing at the time of our hearing the earlier appeal. 

The Full Bench made a number of findings, the relevant 
ones of which we summarise hereunder (see pages 1736- 
1737):— 

(1) Mr Suiter's evidence that the producers and the 
industry would benefit if the "penalty" for ram 
lambs were removed, was, even if accepted, not 
to be given a great deal of weight because its 
major premise was that producers would breed 
more ram lambs and that this was reduced to some 
extent by Mr R E Smith's unchallenged evidence 
that the number of ram lambs slaughtered since 
1972 had, in any event, increased. 

(2) The Commission at first instance, in finding that 
there was a greater degree of difficulty in 
processing ram lambs, obviously relied on the 
evidence of the respondent's witnesses, he having 
seen all of the witnesses in the witness box. 

(3) There was an onus of proof on the applicant to 
prove those facts, on the balance of probabilities, 
on which it relied to have the application varied. 

(4) The Commission could not attach great weight to 
Mr Wybom's evidence as to the effort required to 
pelt lambs whether ram or other, because:— 
(a) The test was carried out in New Zealand. 
(b) The sample was small. 
(c) No study had been done in this State, in 

particular at Robb Jetty. 
(d) Even if pelting were the same process in this 

State as in New Zealand, these problems 
obtained. 
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(e) Against it was the unchallenged evidence of 
three slaughtermen which demonstrated that 
pelting in this State was a component and one 
of a number of components from the process 
of slaughter from stunning to final process- 
ing. 

(f) Mr Wyborn had conceded that the wide- 
spread applicability of his study could be 
doubted. 

(g) Mr Wybom's study fell, in part, on the 
evidence of the three slaughtermen that ram 
lambs were generally larger than ewe lambs, 
in any event, and were leaner and dryer than 
wethers or ewes. 

(5) That Mr Totten's evidence could have no more 
force than that of the three slaughtermen, because 
he made much of the fact that there was no such 
category as a ram lamb, because once it was 
entire, it was treated as a ram, but, in evidence, he 
nonetheless referred to ram lambs as a separate 
category (Mr Wybom's study assumed that they 
were a separate category). 

(6) The Full Bench then concluded that there was no 
error in the exercise of discretion on the grounds 
of appeal in that appeal. 

Conclusions. 
The decision appealed against in this appeal was, as both 

Counsel correctly submitted, a discretionary decision as that 
type of decision is categorised in Norbis v. Norbis 65 ALR 
12. 

It was, therefore, for the appellant to establish that the 
Commission had erred in law or in fact in the manner 
complained of in the grounds of appeal. Insofar as the 
grounds alleged that the exercise of discretion miscarried in 
terms of the principles set out in House v. The King 55 CLR 
499, RR1A v. AWU 67 WAIG 320, Hamersley Iron Pty Ltd 
v. ADSTE 64 WAIG 852 and AMWSU v. RR1A 69 WAIG 
985, then it is not for the Full Bench to substitute its decision 
for that of the Commission at first instance. It is for the 
appellant to establish that the Commission erred in terms of 
the principles set out in House v. The King (op cit), etc. 

In addition, as was submitted by Ms Giles (of Counsel), 
the application at first instance was an application to vary 
the award. That application can only be brought under s.40 
of the Act. In relation to such an application, the 
Commission is required to exercise its discretion. The 
exercise of the discretion is governed by s.26 of the Act, the 
objects of the Act, and other relevant considerations. 

In Slow Learning Children's Group of WA (Inc) v. 
FMWU 67 WAIG 2224, the Full Bench emphasised the 
discretionary nature of the Commission's task. 

In our opinion, while providing a useful list of criteria, 
Australian Federated Union of Locomotive Enginemen v. 
Victorian Railways Commissioner (1925) 22 CAR 74 
cannot reduce the overall task of the Commission under 
s.26(l). 

It must, we think, however, be obvious that if an award 
has existed in a certain form for some time and an applicant 
seeks to vary it, then he/she/it carries the burden of proving 
those facts upon which such a variation should be made, and 
further, therefore, establishing as a matter of equity, good 
conscience, etc, that circumstances have so altered for one 
reason or another that the variation should be made. 

It would also require that there should be established that 
there had arisen new or intervening events, customs, 
developments or circumstances which, under s.26, require 
the Commission to vary the award. The subject award is an 
award limited in its duration. It was issued on 20 October 
1977, and its term was prescribed as being one year from 
the beginning of the first pay period commencing on or after 
the date of the award. 

S.40 of the Act prescribes by s.40(3) that where an award 
or any provision thereof is limited as to its duration the 
Commission may, subject to such conditions as it considers 
fit, reserve to any party to the award liberty to apply to vary 
the award or that provision (see s.4G(3)(a)). 

In any event, the section provides that the Commission 
shall not, within the specified term, vary the award or that 
provision, as the case may be unless and to the extent that 
it is satisfied that circumstances have arisen since the time 
when the specific term was fixed, which would make it 
inequitable and unjust not to do so. 

However, it would appear that notwithstanding that the 
term of this award has expired, and expired quite some years 
ago, the application could still be brought by the appellant 
as a party to the award under s.40(2), notwithstanding that 
no liberty to apply to vary the award was reserved. In any 
event, that was not argued before us. 

We will assume that the application could proceed under 
s.40(2), in which case s.26 applies and not of course 
s.40(3)(b)(i). 

We should add that the Commission at first instance had 
the advantage of observing the witnesses, and that, insofar 
as it was apparent, that it accepted the evidence of the 
respondent's witnesses who were the three slaughtermen. It 
was entitled so to do. 

We assume, as we are entitled to do, having regard to 
Jones v. Hyde 85 ALR 23 and Abalos v. Australian Postal 
Commission (1990) 171 CLR 167 (applied in Shire of 
Esperance v. Mouritz 71 WAIG 891) that this was the case. 

One exception to that, of course, is the evidence of Mr 
Wybom which we have already dealt with above. 

It is also necessary to observe that the point at issue in 
this appeal was a narrow one. It was not whether the 
application to vary the award by abolishing the allowance 
should have been granted. It was whether the Commission 
at first instance erred in reducing the penalty in the terms 
in which it did. 

We should say that findings as to the evidence upon which 
the Commission was entitled to rely were made in WAMC 
v. AM1EU (op cit) (FB), and we have referred to those 
above. 

We would, however, make one or two observations as to 
the evidence. 

In our opinion, Mr Suiter's evidence was too remote, in 
any event, to justify a reduction. It was at test this. If the 
producers do not have to pay this penalty, as they currently 
have to, then they will breed more ram lambs because it will 
be more profitable to do so. Hence, there will be a longer 
slaughtering season and more work and more wages. 

Apart from the observations already made as to that 
evidence and the defect in it (supra), and in WAMC v. 
AMIEU (op cit) (FB), it could not be said that it was more 
probable than not that that event would occur, putting Mr 
Suiter's evidence at its best. 

However, the evidence on which the Commission at first 
instance relied was evidence which was given as to the 
percentage of work effort which had been reduced since Cort 
C's decision 21 years ago. 

Mr Wybom's evidence has teen canvassed in detail in the 
previous appeal. Put at test, Mr Wybom's tests revealed, as 
we have said above, that the extra impulse required for 
lambs was 8%, although there was some reference to 24%. 
This was achieved by measuring the task of "pelting" and 
the effort involved in that task, with a computer with which 
a load cell was "interfaced" (see exhibit 3, page 96 at page 
209 (AB)) (on a farm in New Zealand). In that process there 
was a mechanical device used to finish pelting by pulling 
the pelt off the hindquarters. The pelting procedure involved 
suspension of carcasses by their forelegs with pelt removal 
occurring downwards from the forequarter to the hindquar- 
ter. 

At test, that evidence revealed that ram lambs required 
8% more effort during a pelting operation as it is carried out 
in New Zealand on the basis of differences in characteristics 
due to difference in sex. 

Alternatively, portion of a slaughtering operation which 
had not teen measured in percentage terms might involve 
8% more effort. All things being equal in Australia and New 
Zealand, there is no evidence that 8% more effort is required 
in the whole operation, and it is a logical conclusion that if 
8% more effort is required for pelting, and there is evidence. 
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as there was, that greater effort was needed in the processing 
of a ram lamb, then the percentage of extra effort would vary 
between 8% and 100%. In other words, if pelting is more 
difficult for ram lambs, on the applicant's own evidence, 
then how much more effort is required in the whole 
operation? 

Similarly, the figure of 24% more impulse was canvassed. 
The Commission at first instance referred to a figure of 24% 
which it used in a range of 8% to 24%. The only evidence 
of those figures is in exhibit 3, page 95 (page 208 (AB)). 
That revealed that 24% more impulse had to be applied for 
pelting ram lambs than for ewe or cryptorchid lambs, of 
which only one-third of this increase was related to the 
distinct sexual category, and distinct from weight. 

Our comments just made refer to the inconclusive 
significance of both those figures. 

There was no other evidence to support the Commission's 
findings as to the figures of 8% to 24%, or, indeed, excluding 
the evidence of Mr Totten, that the effort required, if one 
were to project 8% to 24% increase in pelting, and that were 
applicable in Australia, would be less than 50%. 

Mr Murfett (of Counsel) purported to suggest that there 
was evidence that the job was easier and that that came from 
Mr Totten. Mr Totten was able to give some detailed 
evidence of some tasks which were easier. Indeed, he 
described the old pelting job as 75% easier and that doing 
the briskets was easier. His evidence in relation to pelting, 
of course, contradicted the evidence of the other witness, Mr 
Wyborn, who was called by the applicant. Mr Tbtten 
conceded that some areas in the process were slightly more 
difficult in the slaughtering of ram lambs. His evidence in 
cross-examination was that it was not certain that ewe lambs 
were easier than ram lambs. There was evidence to the 
contrary from the three slaughtermen. This evidence has 
already been canvassed in detail in the other appeal (WAMC 
v. AMIEU {op cit) (FB)). 

The appellant's case was that there was no evidence upon 
which the penalty could be reduced. 

Ground 1 
That ground went to the onus of proof, which it was 

alleged had not been satisfied. For the reasons set out in 
WAMC v. AMIEU {op cit) (FB), Mr Wyborn's evidence 
was irrelevant and unreliable. He made a fatal concession 
that the survey was not necessarily of widespread applica- 
tion. In any event, at best, for the reasons which we have 
already set out {supra), little weight can be attached to Mr 
Wyborn's evidence. In any event, too, Mr Wybom's 
evidence contradicts that of Mr Totten, to some extent. As 
we have already indicated, extended to its logical conclu- 
sion, Mr Wyborn's evidence would indicate that 8% is the 
least amount of extra effort required to process a ram lamb 
since his test was confined to pelting only. Conceivably, if 
that increase were projected over every phase of the process, 
(and no-one in evidence said that that would not be the case), 
then the extra effort might be substantially more than 50%. 

Further, Mr Totten's evidence flies in the face, to some 
extent, of Mr Wybom's evidence, if Mr Wybom's evidence 
were to have applicability in Australian conditions, which 
was what the applicant obviously asserted by calling him. 
Little weight can be attached to Mr Totten's evidence 
therefore, on its face, that the work was easier in some areas, 
or, indeed, that it was easier than 50%. His evidence was by 
no means conclusive, nor was it to be preferred to that of 
the witnesses for the AMIEU at first instance. 

In any event, in WAMC v. AMIEU {op cit) (FB) at page 
1736, his evidence was otherwise found by die Full Bench 
to be flawed, as we have set out in those reasons. We repeat 
those findings here. 

The evidence of the AMIEU's witnesses therefore, read 
together, was not sufficient to discharge the onus upon it. 

Mr Murfett submitted that the particulars did not reflect 
the ground. However, they do, and, in particular, ground 1(c) 
does. These grounds were not mere attempts to quarrel with 
particular points of evidence, but went to the evidence 
generally. 

Mr Murfett's submission that Mr Totten's evidence was 
ignored can be met with the reply that the Commission at 
first instance preferred the evidence of the respondent's 
witnesses, which it was entitled to do (see Jones v. Hyde {op 
cit) and Abalos v. Australian Postal Commission {op cit)). 
Nothing was submitted which was contrary to this view. As 
we have illustrated above, by reference to the evidence and 
the findings of the evidence set out in WAMC v. AMIEU 
{op cit) (FB), which we repeat here, as that was a correct 
approach. 

The reference by Mr Totten to there being another penalty 
for ram lambs was in error and is so found to be upon appeal 
in that case. There were found to be separate penalties for 
rams and for ram lambs. 

Mr Murfett's submissions as to the weight to be attached 
to Mr Wybom's evidence is, we think, met by what we have 
already said about it above and what was said by the Full 
Bench in WAMC v. AMIEU {op cit). 

To highlight that point, we refer to his evidence that rams 
and ewes differ and also his answer "... you might say. It's 
anybody's guess as to how these sheep compare with other 
farms throughout the region much less the whole country 
much less Western Australia" (see page 56 (AB)). 

Mr Murfett also submitted that only one witness could say 
that the award, as it stood prior to the Commission's order 
in this matter, was justified. However, it was not for them 
to say so. The Commission decided the award on the 
evidence before it at the time. The award stood and stands 
as it is. 

Next, the evidence, in the end, cannot lead to the 
conclusion, on the balance of probabilities, that a figure of 
8%, 20% or 24% is warranted, or that a figure less than 50% 
is warranted. In particular is it to be noted that none of the 
evidence of Mr Totten could be directed to a particular 
figure. 

Ground 2 
Under that ground it is alleged that, for the same reasons 

as ground 1 alleges, there was insufficient evidence to 
support the decision of the Commission at first instance. For 
the reasons we have set out above, there was no or no 
sufficient evidence to support the finding which the 
Commission made and the order which it made and that 
ground is made out. 

Ground 3 
This ground relied on the submission that to vary the 

award, was an act done contrary to the principles, and, in 
particular, the Work Value Changes Principle which the 
Commission at first instance (see pages 7 and 11 (AB)) 
found did not apply. 

The submission was that the Commission was bound by 
the Wage Fixing Principles, which, of course, it was in terms 
of CWAI v. FMWU and Others 69 WAIG 3219 per Brinsden 
J. 

Mr Murfett submitted that that question had not been 
raised at first instance and ought not to be considered now. 
However, he himself referred to Mr Kucera making 
submissions with reference to the National Wage Case and 
that the application in this matter amounted to negative cost 
cutting. Therefore, it is quite clear that this matter was 
properly raised upon appeal, having been sufficiently raised 
at first instance. In any event, on the authority of George 
Moss v. FCU 70 WAIG 3040 and O'Brien and Others v. 
Komesaroff (1982) 150 CLR 310, the point is one of 
interpretation and not one such as to have involved calling 
further evidence at first instance. The point can be properly 
raised. 

The Wage Fixing Principles were directly canvassed, at 
first instance, and, indeed, the Commission decided whether 
they applied. 

Mr Murfett's major submissions, however, were that the 
Wage Fixing Principles do not apply to proceedings such as 
this. The submission was that they relate to wage fixing and 
productivity, minimum rates, adjustments and similar 
matters, and not to an application such as this to vary the 
award. 
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Further, he submitted that the principles apply only to 
claims to increase conditions under awards and not to 
decreases, and, next, he submitted that the Allowances 
Principle (71 WA1G 1730-1731) were not confined to 
changes. In any event, the submission went to the evidence 
of Mr Tbtten at pages 69, 70, 77, 79 and 81 (AB), that 
processing had become easier, including the fact that pelting 
was 75% easier, as was brisketting. In other words, there was 
significant new evidence of changes in techniques and 
changes in the process. 

Ms Giles' submission was that there was no or no 
sufficient evidence that the variation was in accordance with 
the appropriate principles. She submitted that the Commis- 
sion had focussed on the Structural Efficiency Principle and 
took us to a number of National Wage Decisions, those of 
1988, 1989 and 1990. 

The Commission referred to the question of whether the 
application was "ultra vires" the State Wage Fixing 
Principles (71 WAIG 1728), because it amounted to 
negative cost cutting. The passage from the Commission in 
Court Session's decision on those principles is set out at 
page 7 (AB) and reads as follows:— 

"To assist parties in addressing enterprise bargain- 
ing we adopt what the Australian Industrial Relations 
Commission states on "Negative Cost Cutting". No 
employee should lose any existing entitlement to 
earnings, award or overaward, for working ordinary 
hours of work as a result of any award change made 
as part of the implementation of the Structural 
Efficiency Principle (op cit p. 46)." 

We also observe what the Commission in Court Session 
said at page 1728:— 

"We note that previously under that Principle ((ie) 
the Special Case Principle) the requirements of 
negative cost or public interests had to be met. Under 
the new Special Case Principle no such criteria are laid 
down. Nevertheless, enterprise bargaining is condi- 
tioned by the requirement to achieve changes in line 
with the thrust of the Structural Efficiency Principle." 

The submission on behalf of the WAMC was that removal 
of the ram lamb penalty was not one of those matters 
incorporated in the structural efficiency implementation 
agreement, which we were told, as was the Commission at 
first instance, the parties had reached. The details of that 
agreement were not before us. 

The Commission at first instance referred to the gist of 
Mr Suiter's evidence, to which we have referred above, and 
to other evidence and found (see page 11 (AB)) that, neither 
because it was said that the penalty should be removed as 
an incentive for production, nor because the degree of 
difficulty in processing ram lambs was not such as to justify 
removal of the penalty, were these matters related to 
structural efficiency. In other words, this was not an award 
change made as part of the implementation of the Structural 
Efficiency Principle. 

On 24 July 1991, before this application was made, the 
Commission in Court Session had already noted that 
enterprise bargaining was conditioned by the requirement to 
achieve changes in line with the thrust of the Structural 
Efficiency Principle, noting the negative cost cutting, to 
which we have referred above. There follows (see 71 WAIG 
1728):— 

"No employee should lose any existing entitlement 
to earnings, award or over-award, for working ordinary 
hours of work as a result of any award change made 
as part of the implementation of the Structural 
Efficiency Principle (op cit p 46)." 

The Work Value Changes Principle, which it was 
submitted also applies, is set out at 71 WAIG 1731 and reads 
as follows:— 

"(a) Changes in work value may arise from changes in 
the nature of the work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test 
for an alteration in wage rates is that the change 

in the nature of the work should constitute such 
a significant net addition to work requirements as 
to warrant the creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and 
the altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

(b) ... 
(c) The time from which work value changes in an 

award should be measured is, unless extraordinary 
circumstances can be demonstrated in Special 
Case proceedings, the date of operation of the 
second structural efficiency adjustment allowable 
under the September 1989 State Wage Decision. 

(d) Care should be exercised to ensure that changes 
which were or should have been taken into 
account in any previous work value adjustments 
or in a structural efficiency exercise are not 
included in any work evaluation under this 
Principle. 

(e) Where a significant net alteration to work value 
has been established in accordance with this 
Principle, an assessment will have to be made as 
to how that alteration should be measured in 
money terms. Such assessment should normally 
be based on the previous work requirements, the 
wage previously fixed for the work and the nature 
and extent of the change in work. However, where 
appropriate, comparisons may also be made with 
other wages and work requirements within the 
award or to wage increases for changed work 
requirements in the same classification in other 
awards provided the same changes have occurred. 

(f) ... 
(g) ... 
(h) Any changes in the nature of the work, skill and 

responsibility required or the conditions under 
which the work is performed, taken into account 
in assessing an increase under any other Principle, 
shall not be taken into account in any claim under 
this Principle." 

In 1991, the 1989 National Wage Case was adopted by 
this Commission in the 1991 State Wage Case. It had 
extended the 1989 principles without amendment. The 
Commission in Court Session in that case, (ie) 71 WAIG 
1723 at 1727-1728 observed:— 

"The Principles under which the wage fixing system 
will function are comprehensive, coherent and consis- 
tent with the course of developments within which 
parties have operated since 1987. The Principles 
provide for the continuing availability of Structural 
Efficiency wage adjustments under the 1989 National 
Wage Decision ..." 

There is no or no sufficient evidence that the so called 
"wish list" conferences are or were part of the structural 
efficiency process, in particular, that the "wish list" 
conferences were part of that process. If they were, then, 
plainly, this application should not have been entertained 
since it was a matter which should have been dealt with as 
part of that process (see United Firefighters Union of 
Australia (Qld Branch) v. Qld Fire Services Association 
(1990) 32 AILR 175). 

The evidence from the bar table was that the ram lamb 
penalty removal from the award was not part of any 
structural efficiency implementation agreement (see page 18 
(AB)). 

At first instance, Mr Adams, who appeared for the 
WAMC, did not, in submissions, deny that the concept of 
negative cost cutting applied, but submitted that the concept 
of negative cost cutting was one which should be considered 
in the overall context of the matter before the Commission. 

The application herein was filed on 23 August 1991. That 
was after the State Wage Decision (71 WAIG 1723). That 
decision and what it ordered was based on the underlying 
strategy which had characterised the centralised wage fixing 
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system since 1987, namely the conditioning of wage 
increases to the adoption of measures calculated to raise 
efficiency and productivity and to reduce costs (our 
emphasis). 

In 1987 (67 WAIG 435), the State Wage Case dealt with 
First and Second Tier payments. That decision contained the 
Work Value Changes Principle (67 WAIG 441) in almost 
identical terms to what was in 1991. 

It is quite clear that the Commission has decided that no 
employee should lose any existing entitlement to earnings 
in an award or overaward as a result of any award change 
as part of the implementation of the Structural Efficiency 
Principle (71 WAIG 1728). We are not satisfied that this 
matter is part of the structural efficiency process, or that that 
principle applies. However, the Work Value Changes 
Principle prescribes that changes in work by themselves may 
not lead to a change in work rates (71 WAIG 1731). 

At pages 1729-1730, the Commission in Court Session 
said this:— 

"These Principles have been developed with the aim 
of providing, for their period of operation, a clear 
framework under which all concerned—employers, 
employees and their unions, governments and tribu- 
nals—can co-operate to ensure that labour costs are 
monitored; that measures to meet the competitive 
requirements of industry and to provide employees 
with access to more varied, fulfilling and better paid 
jobs are positively examined and implemented; and 
that lower paid workers are protected. 

The Principles provide that movements in wages and 
salaries and improvements in conditions—whether 
they occur in the public or private sector, whether they 
be award or overaward and whether they result from 
consent or arbitration—must fall within the level 
allowable in accordance with the State Wage Decision 
of 17 June 1991. 

In considering whether wages and salaries or 
conditions should be awarded or changed for any 
reason either by consent or arbitration, the Commission 
will guard against contrived arrangements which would 
circumvent these principles and their aims." 

In our opinion, therefore, since wage movements are to 
be considered by the Commission in the light of the 
principles; and the principles are "comprehensive, coherent 
and consistent with the course of developments within 
which parties have operated since 1987", this application 
was based on a negative cost cutting exercise which is, in 
fact, contrary to the overall scheme of the principles, 
including the Work Value Changes Principle, at least by 
implication. 

The Commission at first instance failed to give any or any 
sufficient weight to the principles and the scheme of them, 
in particular, the Work Value Changes Principle, and to that 
end ground 3 succeeds. 

Ground 4 
It was submitted that the definition of structural efficiency 

by the Commission at first instance was too narrow. In that 
context, Ms Giles took us to the 1991 State Wage Case (71 
WAIG 1723 at 1728) to which we have just referred, as well 
as the 1989 National Wage Case (32 AILR 286). 

The Wage Fixing Principles are, as was submitted, akin 
to a code, otherwise wage increases and/or reductions would 
occur outside them. 

The Commission at first instance erred, it was submitted, 
in finding that because the award penalty variation was not 
part of the structural efficiency exercise, the Commission 
need not comply with the principles. 

Further, again, it was submitted that it was negative cost 
cutting, in any event. 

Mr Murfett submitted, of course, that the Commission 
was right not to find that the Structural Efficiency Principle 
applied. Since the producers paid the penalty, not the 
employers, it could not be regarded as cost cutting. In any 
event, negative cost cutting only applied to enterprise 
bargaining. 

Next, Mr Murfett submitted that the definition by the 
Commission at first instance of the Structural Efficiency 
Principle was not intended to be exhaustive. In any event, 
since this was a s.40 matter, the decision in CWAI v. FMWU 
and Others (op cit) did not apply and the Commission was 
not bound to apply the principle. 

Ms Giles submitted that RRIA v. CMEWU 72 WAIG 25 
was authority for the proposition that an allowance could not 
be reduced and that there was no separate structural 
efficiency process occurring. 

We make the following observations. 
Firstly, since 1987, as some of the above quoted dicta say, 

there has been a comprehensive on-going set of Wage Fixing 
Principles to cover wage fixing. 

Secondly, these have included, as an ingredient a 
"principle" that there be no negative cost cutting. 

Thirdly, the Commission was bound to give proper 
weight to the principles (see CWAI v. FMWU and Others 
(op cit)). Indeed, it is fair to say that following Nicholson 
J (with whom Wallwork and Owen JJ agreed) in RRIA v. 
AMWSU and Another (Appeal No 32 of 1991) (unreported) 
(IAC) at pages 26-27, the Commission at first instance was 
required to apply the principles, because each of the 
principles is the subject of a General Order. The application 
was therefore to be resolved only in accordance with the 
principles. 

Fourthly, upon the principles, as augmented and altered 
in the 1991 State Wage Decision, and applying the National 
Wage Decisions, as all State Wage Decisions have done 
since 1986, at least, this application sought to achieve 
negative cost cutting contrary to the Wage Adjustments 
Principle. 

Fifthly, Mr Murfett's submission that the employers did 
not pay the penalty rates, but the producers did, does not 
reflect the evidence. We say that because the evidence was 
that the producers paid the penalty rates to the employer, the 
respondent, who then paid the employees. 

For those reasons, the Commission at first instance erred 
in law. That ground is made out. 

Ground 5 
It was Ms Giles' submission that a "judicial" body 

should not take into account irrelevant considerations (see 
House v. The King (op cit)). The Commission at first 
instance had erred in this matter, she submitted, by taking 
into account the fact that the employees had received the 
penalty for 18 years, and that their seasonal and annual 
wages had increased as a result. 

The Commission did not explain the relevance of this 
factor, nor is there any apparent relevance. Indeed, if it were 
relevant, it should go, she submitted, to retaining the penalty 
rate because it was part of their normal earnings. There is 
much to be said for that submission. It forms, it is fair to say, 
part of the equity and the substantial merits of the case. 

Mr Murfett submitted that that was not so, and, indeed, 
that the amount had not been taken into account. 

Firstly, the Commission erred if it took into account an 
irrelevant consideration (see House v. The King (op cit)) in 
exercising, as it was exercising a discretionary power (see 
Falkirk Assurance Society Ltd v. Life Insurance Commis- 
sioner (1975) 50 ADR 324 at 329 (HC) and R v. Trebilco 
and Others; ex parte F S Falkiner and Sons Ltd (1936) 56 
CLR 20 at 32). 

The Commission's duty was to have regard to all matters 
which it was bound by statute expressly or impliedly to 
consider, but not to have regard to irrelevant matters. 

At page 11 (AB), the Commission at first instance said:— 
"It must be firmly borne in mind that the penalty rate 

was arbitrated by the Commission some eighteen (18) 
years ago and has remained in operation since that time. 
Thus the employees concerned have received the 
benefit of the provision over that same time period and 
their annual and/or seasonal earnings increased as a 
result." 
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It was clearly a matter which the Commission at first 
instance did take into account. The Commission on page 11 
(AB) deals with a number of findings which it makes and 
which lead up to and support its final findings or conclusions 
(see page 12 (AB)). That is one of them. 

As we read the decision, the Commission was relying on 
this finding in the exercise of its discretion. The Commis- 
sion, indeed, repeats this finding as a relevant consideration 
in deciding the operative date of the variation (see page 12 
(AB)). It was an irrelevant consideration that the penalty and 
the benefit it had conferred upon employees covered by the 
award lasted for 18 years. The fact was that the award so 
prescribed and until it was varied would continue to do so, 
and it was the duty of the employer party to the award to 
pay it. It was not a matter which was relevant to the 
application to vary the award at all. In relying on that 
irrelevant consideration, the Commission erred, and that 
ground is made out. 

Grounds 6 and 7 
Ms Giles' submission was that the Commission at first 

instance erred in law in failing to consider or apply the 
provisions of the Act in determining whether the variation 
was fair and equitable (ground 6). 

As to ground 7, the submission was that the Commission 
had erred in failing to find that the appellant had failed, in 
the circumstances, to establish that circumstances had 
significantly altered since Cort C's decision. 

We have already set out above what was required to be 
established under s.40 of the Act. 

The evidence was not, for the reasons we have already set 
out, such as to establish that the award should be varied. 
Indeed, the following conclusions were opened to be 
reached:— 

(1) Mr Wybom's study is irrelevant and/or limited 
and/or of doubtful weight, even if it supports the 
respondent's case, which for reasons we have set 
out above it may not do. 

(2) The report concentrated on pelting and that as a 
component was not quantified as part of the whole 
component of processing at Robb Jetty. 

(3) Ram lambs are, in any event, more difficult to 
process than ewe lambs, and the Commission at 
first instance correctly so found. 

(4) The Commission erred in finding that the degree 
of difficulty fell within the range of 8% to 24%, 
for the reasons which we have set out above. 
Further, this was because the only reference to the 
figures, in Mr Wybom's evidence, related to the 
comparative difficulty in pelting ewe and ram 
lambs. 

(5) It was for the WAMC to establish that the rate of 
ordinary rate plus 50% should not apply. Given all 
of the evidence, and for the reasons we have set 
out above, this was not established. 

For those reasons, those grounds are made out. 
For all of those reasons, the exercise of the discretion 

miscarried, and, in addition, there were errors of law which 
justify this decision being found to be in error. 

The appeal is upheld and the decision at first instance will 
be quashed. 

COMMISSIONER GREGOR: On the 20th of December 
1991 the Commission constituted by a single Commissioner 
varied the Meat Industry (Western Australian Meat Com- 
mission—Robb Jetty Division) Award 1977 by amending 
Clause 25.—Slaughtering of Sheep, Lambs or Goats— 
Additional Conditions of Employment so that the rate for 
ram lambs in paragraph (iii) of subclause (6) would carry 
a penalty of 20 per cent. This changed the award so that the 
amount previously prescribed was reduced by 30 per cent 
The Australasian Meat Industry Employees' Union, Indus- 
trial Union of Workers, West Australian Branch (AMIEU) 
appealed against the decision of the Commission as did the 
Respondent in this matter, the Western Australian Meat 
Commission (WAMC). The appeal by the WAMC was 
heard and determined by the Full Bench and is reported in 

volume 72 of the Western Australian Industrial Gazette at 
page 1732. The findings of the Full Bench on that appeal 
are relevant in these proceedings. 

The first ground of this appeal alleges as follows: 
"The Senior Commissioner erred in law in failing 

to require the Respondent to satisfy the Commission on 
a balance of probabilities that the Award penalty be 
varied." 

In support of this proposition the AMIEU advanced a 
number of particulars in support. It says that the sole 
evidence before the Commission advanced by WAMC to 
justify the removal of the pre-existing penalty came from Mr 
Wybom. That evidence was flawed or unreliable or 
irrelevant because it was based on a study (the Wybom Test) 
conducted in New Zealand. The study was questionable 
because it took place some time ago. The sample used was 
so small as to call into question its reliability. In any event 
the conditions under which the study was conducted were 
different to those which pertain at the Robb Jetty works of 
the WAMC, where the process of skinning carcasses were 
so different that the results of the study were, and must be, 
irrelevant In further particulars in support, the AMIEU 
advances a proposition that no or insufficient weight was 
given to evidence of its members when they told the 
Commission that there was justification in retention of the 
allowance. Nor was there any other evidence that was cogent 
which would draw the Commission to the conclusion that 
there was a justification for varying the award penalty in the 
way in which it did. 

As mentioned previously in WAMC v. AMIEU (op cit) 
the Full Bench made findings which are relevant to this case. 
In my view those findings which appear at pages 1736 and 
1317 of the decision of die Full Bench are at point and His 
Honour has summarised these in his Reasons in this matter. 
I respectfully concur with the summary he has made and 
believe that it leads one to the conclusion that the allegation 
of the Appellant in this matter in Ground 1 of its appeal is 
correct. 

I say so because it appears that the Commission at first 
instance concluded after hearing the evidence that there was 
an additional penalty involved in the work in question which 
ranged from 8 per cent to 24 per cent It concluded, finally, 
that 20 per cent is an appropriate penalty. When one 
examines the evidence there is no underpinning at all for the 
conclusion. There is no examination of the premise on which 
the Wybom Test was erected. That is there is no comparison 
between a test, which has the potential because of its size 
to be statistically invalid in any event, with the work which 
is done by WAMC at Robb Jetty in this area. There is no 
examination of the proposition that the method of work at 
Robb Jetty is different to the methods used in the test. In 
fact, the technique is fundamentally different in that in the 
Wybom Test sheep were treated hanging from the foretrot- 
ters whereas the sheep at WAMC are treated hanging from 
the back legs. This is a fundamental difference in itself 
which does not appear to have received any attention in the 
decision. As the Full Bench found in its Decision in WAMC 
v. AMIEU (op cit) even the originator of the study had 
doubts about the widespread applicability of it. 

It is clear to me that the fundamental underpinning 
necessary for the findings which were published in the 
Reasons at first instance is not and can not be drawn from 
the evidence therein presented. Therefore the exercise of 
discretion which reside in the Commission on first instance 
miscarried in terms of the principles which are described in 
House v. The King 55 CLR 499 and RRIA v. AWU 67 
WAIG 320. 

I conclude oh the basis of the foregoing that Ground 1 of 
the appeal has been made out. Insofar as Grounds 3 and 4 
allege contravention of the State Wage Principles are 
concerned I generally agree with the conclusions of His 
Honour the President. However I would add it is clear that 
the Wage Principles do provide a policy framework within 
which all wage and condition variations either positive or 
negative must be considered. If the application at first 
instance did not attract the discipline of the Structural 
Efficiency or Enterprise Bargaining Principles it was a the 
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least the subject of the Special Case Principle. If that 
Principle had been applied, and it was not, the Commission 
in Court Session which is also bound by the Wage Principles 
would have had to apply them. Clearly what would be 
applied in such a proceedings is the Work Value Principle. 
However the first step, that is the referral as a Special Case, 
did not occur at first instance. Therefore the Wage Principles 
were not applied and that was an error. Ground 3 and 4 are, 
in my view, made out. 

I agree with and adopt the reasons and conclusions of His 
Honour on Grounds 5,6 and 7.1 would allow the appeal and 
quash the decision at first instance. 

THE PRESIDENT: In the circumstances, the appeal is 
upheld and the decision at first instance will be quashed. 

Order accordingly 

Appearances: Ms P.J. Giles (of Counsel) and with her Mr 
B.L. Tfee (of Counsel) on behalf of the appellant. 

Mr N.J. Murfett (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

Western Australian Meal Commission. 

No. 30 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of November 1992 and having heard 
Ms P.J. Giles (of Counsel) and with her Mr B.L. Tfee (of 
Counsel) on behalf of the appellant and Mr N.J. Murfett (of 
Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 8th day of April 1993, it is 
this day, the 8th day of April 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal in the 
terms of the " Amended Grounds of Appeal'' filed 
herein on the 18th day of June 1992 and appearing 
between pages 3-4 of the appeal book. 

(2) That appeal No 30 of 1992 be and is hereby 
upheld. 

(3) That the decision of the Commission in applica- 
tion No 1297 of 1991 made on the 20th day 
December 1991 be and is hereby quashed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

11049—2 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Lorraine Peters 

(Appellant). 

and 
Penrhos College 

(Respondent). 

No 1016 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER R.N. GEORGE. 

4 May 1993. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Commissioner George and myself. 

This was an appeal against the decision of the Commis- 
sion at first instance, constituted by a single Commissioner 
It was properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The appeal was against a decision of the Commission 
contained in an order dated 29 July 1992 (see page 29 of the 
appeal book (hereinafter referred to as "AB")) wherein it 
dismissed an application by the appellant herein, Ms Sally 
Lorraine Peters (hereinafter referred to as "Ms Peters"), 
brought under s.29(b)(i) and (ii) of the Act claiming that she 
was unfairly dismissed by the respondent herein, Penrhos 
College (hereinafter referred to as "Penrhos"), and that she 
had been denied payment of contractual benefits. 

The amended grounds of appeal herein we set out for 
convenience hereunder (see pages 4-6 (AB)):— 

"1. The Commissioner erred in fact and in law by 
failing to take into proper consideration the role 
and application of the procedures set out in (sic) 
specifically relating to the 'teacher appraisal' 
process contained in Appendix I of the Independ- 
ent School Teachers Award No. 27 of 1976 to 
which the Respondent was a party when determin- 
ing the fairness of Appellants dismissal. 

2. The learned Commissioner erred in fact by finding 
that the letter of 27 August 1991 from the 
Principal of the Respondent to the Appellant 
(Transcript Exh.—G.2.) cited: 
"— inability to properly discipline academically 

weaker students 
— inappropriate methodology of teaching (a 

lecturer rather than a teacher) 
— an attempt to circumvent the authority of the 

Head of department 
as being the basis for the Principal's decision that 
the employment relationship should be brought to 
an end by one means or another." 

The finding is against the evidence as the 
exhibit referred to in this paragraph does not cite 
the matters stated above. 

3. The learned Commissioner erred in fact and in law 
by failing to take into proper consideration 
whether the Appellant had been adequately 
warned and counselled by the Respondent of her 
perceived shortcomings and whether a decent 
interval was allowed for the Appellant (sic) show 
improvement in her performance. 

The error of fact was against the weight of 
evidence that showed the Appellant had not been 
adequately warned or counselled of her perceived 
short comings between the employment of Re- 
spondent's Principal, Mr Rixon in 1986 and the 
Appellants dismissal in August 1991. 



73 W.A.I.G. 

4. The Commissioner erred in fact and in law in 
concluding that: 

"The application stands or fails (sic) on the 
question of Ms Peter's (sic) being able to satisfy 
the educational needs of her less able students. 
The on going complaints are evidence that she was 
unable or unwilling to do so, perhaps because she 
does not recognise the need exists." 
The etror of fact and law is that the weight of the 
evidence shows that complaints against the Appel- 
lant and her perceived shortcomings were not the 
subject of a warning or warnings or counselling 
prior to her dismissal and therefore the Respon- 
dents action in dismissing the Appellant was so 
harsh and unconscionable as to warrant a finding 
of unfair dismissal and an order for reinstatement. 

5. The learned Commissioner erred in law by 
allowing into evidence and relying on evidence or 
giving undue weight to evidence adduced by the 
Respondent critical of the Appellant that related 
to a period of her employment not relevant to the 
Appellants application. 

Particulars 
(a) 5 April 1977—Memo—Dr Homer to Miss 

Tilley. (Transcript—Exhibit G7). 
(b) 2 November 1983—Memo—B. Harman to 

Rev. A.E. Green (Transcript—Exhibit G5). 
(c) 23 January 1984—Letter—Rev. Green to 

Miss S. Peters (Transcript—Exhibit G6). 
The learned Commissioner's error was 

against the weight of evidence that the 
criticisms referred to in this paragraph were 
addressed. (Transcript—Exhibit HI6). 

6. The Commission erred in fact and in law relying 
on and giving undue weight to the evidence of the 
respondents (sic) in respect of complaints against 
the Appellant and drawing the conclusion that the 
three (sic) had been regular and constant com- 
plaints over a decade. 
(a) The Commissioner gave little or no weight 

to the evidence of Ms Pam Stubbs head of the 
mathematics department at the Respondent 
school 1987 and 1988 (sic) and direct 
superior of the Appellant who was not aware 
of the Appellant being the particular subject 
of complaint any more than any other 
teacher. 

(b) None of the Appellants fellow teachers called 
as witnesses gave evidence of complaints 
against Ms Peters. 

(c) The only documentary evidence provided by 
the Respondent to support its allegations of 
complaints against the Appellant were Ex- 
hibit G7 and exhibit G5 which related to a 
period of employment not relevant to the 
Appellants application. 

7. The Commissioner erred in fact and in law by 
inferring or alternatively concluding that the 
Respondent's Principal's letter of August 1987 to 
the Appellant (Transcript Exhibit G4) was or 
could be "... more than four years notice of 
termination ..." 

Particulars 
A period of four years is too lengthy a period to 
constitute a warning. 

8. The learned Commissioner erred in fact and in law 
by failing to take into proper consideration the 
Appellants length of service with the Respondent 
in determining whether the Appellant was unfairly 
dismissed. 

Particulars 
The Appellant had been a Tfeacher at the Respon- 
dent's school for 16 years prior to her dismissal. 

9. The Commissioner erred in fact and in law in 
concluding and then applying as the relevant test 

to the Appellant that "... The professional does 
not need to be warned that his employment is in 
jeopardy unless some aspect of the performance 
is markedly improved." 

10. The Commissioner erred in fact in concluding that 
attempts by the current head of mathematics at the 
respondent school to help and guide the Applicant 
were rebuffed or at best they failed because there 
was no real or effective communication between 
the Appellant and the head of mathematics. 

Particulars 
(a) The conclusion is a non sequitur 
(b) The Commissioner erred in relying on and 

giving undue weight to the evidence of the 
Respondents head of mathematics in drawing 
the conclusion. 

11. The Commissioner erred in not giving sufficient 
weight to Exhibit H6 in assessing the Appellant's 
performance. 

Particulars 
There was no evidence presented to contradict this 
exhibit 

12. The Commissioner erred in fact in concluding the 
Appellant was not able to satisfy the educational 
needs of her less able students by relying on and 
giving undue weight to the respondents witnesses. 

13. The learned Commissioner did not or did not 
properly apply the principles governing unfair 
dismissal (sic) instead substituted a test of what 
in his view does or does not constitute good 
teaching practice. 

14. The learned Commissioner erred in fact by relying 
on and giving undue weight to the Respondent's 
witnesses and in concluding that Ms Peters lives 
in a world of her own where her concept of events 
bears little relationship to reality." 

Background. 
The background to the matter is this. 
Ms Peters was a Mathematics teacher with the appropriate 

degrees who was employed by Penrhos. 
Penrhos is a private school for girls, and had, at the time 

of the hearing of this matter, 670 students in the senior 
school and 270 in the junior school. The school's affairs are 
under the control of a Board, but, of course, the day to day 
affairs of the teaching are the responsibility of the Principal, 
the Vice-Principal, the Director of Studies, and other 
teachers. 

Ms Peters was employed from 1976 until 26 November 
1991 when she ceased her employment pursuant to a notice 
of dismissal. She was also paid certain moneys and said to 
be redundant. Those moneys she in fact declined to accept. 
The dismissal was evidenced by a letter of 26 November 
1991 (exhibit Gl), which, formal parts omitted, reads as 
follows:— 

"Further to my previous communication of the 
27 August 1991, I now reaffirm that there will be no 
part-time position available to you as a teacher at 
Penrhos College in 1992. 

Accordingly your position has been made redundant 
and your employment with the College will therefore 
terminate at the end of Tbrm 4, 1991. 

We are prepared to make a redundancy payment to 
you, equivalent to one term's salary. 

Your entitlements will therefore be comprised of the 
following: 

1 Term's salary (3 months) 
6 weeks in lieu of notice 
2.6 weeks/13 days vacation 
leave 
Pro rata Long Service Leave— 
4.33 weeks 

7 573.50 
3 495.42 

1 514.68 

2 522.52 

115 106.12 
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Details of this redundancy package are to be 
kept strictly confidential. 

I would appreciate your acceptance of these 
terms, in writing, as soon as possible. 

Please do not hesitate to see me if you would 
like to discuss this matter." 

There is something of a history to this matter which needs 
some consideration. 

As we have said, the application at first instance was 
dismissed in its entirety, but we will now provide some 
outline of the facts in this matter, although it may be 
necessary to deal with areas of conflict in the evidence as 
well. 

At the time of Ms Peters' dismissal, the Principal was Mr 
Graham Charles Rixon, who gave evidence in the matter for 
Penrhos. The Vice-Principal, Ms Valrie Morris Mayger, the 
Director of Studies, Mr Enzo Sima, and the Head of the 
Department of Mathematics at the time of the dismissal, Mr 
Norbert Fandry, also gave evidence. 

It is fair to say that, after Mr Rixon became Principal in 
late 1986, that the school was run on executive lines by an 
executive body consisting of Mr Rixon, Ms Mayger and Mr 
Sima, after Mr Sima came on the staff of the school in 1989. 

Before Mr Rixon became Principal of the school in the 
latter part of 1986, the Principal had been the Reverend Alan 
E Green. Before that, the Principal had been a Dr Homer. 

On 23 January 1984 (see exhibit G6, pages 56-57 (AB)), 
the Reverend Green had written to Ms Peters about 
complaints as to her method of teaching, which included 
reference to a number of complaints about her performance 
as a teacher. Exhibit G6, formal parts omitted, reads as 
follows, and we set that out because it is of some 
importance:— 

"I wish to offer you carefully considered advice 
concerning the performance of your professional duties 
as a teacher of Mathematics and a member of the 
educational staff of Penrhos College. 

You have given loyal and diligent service to the 
College and its students over several years. I am aware 
of the many hours you spend working for the 
Mathematics Department, supporting Miss Tilly in 
preparation of lessons, setting and marking tests, 
assignments and examinations, photocopying, organi- 
sing work plans, assisting students, etc. All this is 
commendable and is valued by the College. 

There are, however, grounds for serious concern at 
your performance in the classroom situation. Over the 
years, and by no means least in 1983, a steady trickle 
of complaints about your performance as a teacher has 
reached your Senior Mistress, the Vice Principal and 
myself. 

Let me summarise the chief reasons for concern. 
It appears that you are prone to "lecture" rather than 

"teach" in that you speak to the class, principally, and 
do not encourage or welcome questions and dialogue. 
Less able students find the pace at which you work 
beyond their capacity. Because the girls are more 
passive, less involved in the "lecture" situation, and 
often unable to cope with the pace of your working, 
their natural energies find other outlets and disciplinary 
problems arise. Recall the unfortunate "spitball" 
incident last year! 

The Senior Mistress and the Vice Principal have 
offered you specific advice for the improvement of the 
situation. I reiterate and re-emphasise that advice, 
viz:— 

In every lesson you must— 
• slow down. Speak more slowly, especially 

with less able students. 
• promote dialogue. Encourage your students 

to ask questions; have them summarise what 
you have just told them. Bring them to the 
blackboard to work a simple problem. Have 
others act as critics of this work. Get the girls 

involved actively in the lesson, even if you 
must necessarily cover less ground. 

• keep people busy. More able students, espe- 
cially, must not be idle. Ensure that they have 
plenty to do which they can do and will find 
satisfaction in doing. Good students react 
positively to challenge. 

• make sure work is done. Spend less time 
talking to the class as a whole and more 
moving about, inspecting their work and 
discussing their difficulties. You will find 
this assisting the quiet order of the class and 
being less wearing on you. 

In general, I am urging a quiet revolution in your 
mental approach in teaching so that it becomes much 
less rapid lecturing and much more dialogue. You need, 
of course, to cover the ground set in the programme, 
but may have to sacrifice detail in the interests of good 
order and clear understanding. 

Your continuance as a teacher at Penrhos must be 
dependent on the success of this new approach. 

Please acknowledge, in writing, receipt of this letter. 
I wish you a much happier year of teaching in 1984.'' 

In short, there were complaints that Ms Peters was prone 
to lecture rather than to teach, that she did not welcome 
questions from the class or dialogue with students in class, 
and that less able students found the pace beyond their 
capacity. This is significant because there was evidence 
which revealed that there was a more or less continuous 
stream of complaints until her dismissal. It is fair to say that 
Ms Peters did not agree with those complaints made against 
her. However, it is clear, on the evidence, that these matters 
were raised by the Reverend Green with Ms Peters. Indeed, 
exhibit G6 was tendered on behalf of Ms Peters, as was a 
letter, exhibit H16 (page 72 (AB)), dated 27 May 1992, also 
from the Reverend Green. In exhibit G6, which is dated 23 
January 1984, the Reverend Green offered advice to Ms 
Peters and set out the problems which he saw. In exhibit H16 
he wrote as follows, formal parts omitted:— 

"To whom it may concern: 
In reference to Miss Sally Peters: 
On the 23rd of January 1984, in my capacity as 

Principal of Penrhos College, Como, WA, I wrote to 
Miss Peters offering advice concerning her perform- 
ance as a classroom teacher in the discipline of 
Mathematics at Penrhos College. 

I understand that Miss Peters will attach a copy of 
that letter to this note. 

My letter to Miss Peters closed with the statement: 
"Your continuance as a teacher at Penrhos must be 

dependent on the success of this new approach". 
Miss Peters did, in fact, continue as a teacher of 

Mathematics at Penrhos College during my term as 
Principal (which concluded in October 1986) and under 
the new Principal until the end of 1991. It might 
therefore reasonably be inferred that Miss Peters did 
profit by the advice given in my letter and that her 
teaching techniques improved in accordance with the 
advice given." 

In 1986, there was some discussion in which Ms Peters 
was told that she should be more tactful with parents. It is 
clear, too, that at that time, or at some other time, Mr Rixon 
had suggested that she look for fresh challenges elsewhere. 
A note of the conversation made by Mr Rixon, exhibit HI7 
(page 73 (AB)), purports to confirm that. 

1987 was a more significant year. According to Mr Rixon, 
delegations of students had complained about Ms Peters' 
teaching methods, and the school Counsellor, Ms Yvonne 
Faye Harvey, mentioned in evidence that there were student 
complaints, and that the predominant number of complaints 
about staff were, in fact, made about Ms Peters. 

There was also information about Ms Peters from the 
Vice-Principal, the Director of Studies and the Head of the 
Department of Mathematics. 
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Mr Rixon was uncertain as to whether he had had 
discussions with Ms Peters before mid-1987 about these 
matters. He did give her no warnings, but was concerned 
about her performance. Ms Peters was firmly of opinion that 
she had had a staff interview with Mr Rixon in September 
1987, and that there were no meetings with Mr Rixon as to 
her performance or teaching methodology before September 
1987. Indeed, her evidence was that no specific require- 
ments had been made of her by him. 

However, after that interview of 10 September 1987, Mr 
Rixon wrote to Ms Peters in terms of the letter, exhibit G4, 
dated 10 September 1987. Formal parts omitted, that letter 
reads as follows (see page 55 (AB)):— 

"I refer to my discussions with you over the past 
nine months in which I set out certain specific 
requirements aimed at increasing your professional 
effectiveness in class and with parents. 

I have sought from the Vice Principal reports 
concerning your performance as a teacher during this 
year and previous years. As a result of this report and 
other information to hand, I have reached the conclu- 
sion that the hoped-for improvement has not come. I 
must therefore, with deep regret, advise you that 
fulltime employment as a teacher at Penrhos College 
will not be available to you after 1987. 

It may be that all of us, to remain active and effective 
in our jobs, need from time to time, to change our scene 
and face new situations and challenges. 

It is my preference not to dismiss a teacher but to say 
that a teacher left of her own volition. 

I would be grateful if you would consider appropriate 
action—for your own sake as much as for the 
College—by the end of next week." 

That is clearly a letter which sought to effect Ms Peters' 
dismissal. 

This action was resisted by Ms Peters who sought the 
assistance of her union, the Independent Schools Salaried 
Officers Association. 

In the end, Ms Peters was not dismissed, but after a 
number of meetings agreed to accept a position as a 
part-time teacher of Mathematics, rather than her previous 
position as a full-time teacher of Mathematics. Indeed, she 
remained a part-time teacher of Mathematics until her 
dismissal in 1991. Her accepting the part-time position, 
according to Mr Rixon, resolved part of the 1987 problem 
(see page 69 of the transcript at first instance (hereinafter 
referred to as "TFI")). 

During 1988,1989 and 1990 Mr Rixon had no discussions 
with Ms Peters about the problems which arose. It seems, 
on the evidence, that he left this to the Vice-Principal and 
to the Head of the Department of Mathematics. In 1988 that 
would have been Ms Pamela Anne Stubbs, but in 1989,1990 
and 1991 it was Mr Fandry. 

The problem was (according to Penrhos' case) that Ms 
Peters related well to bright, students, but not to less bright 
students. That was the criticism made of her by the Reverend 
Green, Ms Mayger, Mr Rixon, Ms Harvey, based on the 
complaints made to her, and Mr Sima and Mr Fandry. Mr 
Rixon said that he directed others, such as the Vice-Principal 
and the Head of the Department, to deal with these matters, 
and it is plain that Ms Mayger, Mr Sima and Mr Fandry, on 
their evidence, did or rather attempted to deal with these 
matters from time to time, although there is also clear 
evidence that they seemed to attempt to deal with the 
problems without involving Ms Peters, because of allega- 
tions of imperviousness by her to discussion or counselling. 

In 1989, Mr Sima and Ms Stubbs had offered Ms Peters 
a full-time position, which she declined, so she alleged. The 
evidence was, however, that Mr Rixon knew nothing of this, 
that Mr Sima denied that such an offer was made, and that 
Ms Stubbs could not recall such an offer having been made. 

Ms Peters said that in 1988,1989 and 1990 there were no 
comments raised with her of any substance by anyone. 

On 21 August 1991, there was a meeting between Mr 
Rixon and Ms Peters. Before that Ms Peters had received 

a pre-interview questionnaire, exhibit H9 (pages 64-67 
(AB)), which was dated July 1991. Mr Rixon made notes 
of the interview also (exhibit HI8, page 74 (AB)). The 
question of Ms Peters' inability to properly teach weaker 
students was not raised at that interview because it had, 
according to Mr Rixon, been on-going since 1977. On his 
evidence, this was a final interview at which Ms Peters was 
to be dismissed. There were other events leading up to this 
interview which we will turn to later. However, the two 
specific complaints which were made against her at the 
interview were her disloyalty to Mr Fandry and others and 
her "turfing out" children from her classroom. We 
understand from the evidence that "turfing out" means 
requiring children to stand outside the classroom if they 
have been misbehaving or have become disorderly in the 
classroom. The particular case raised at this time was that 
of a child named Simone Dillon whose exclusion from the 
classroom was the subject of discussion between Mr Rixon 
and Ms Peters in which he criticised Ms Peters. Ms Peters 
had also excluded a child from the classroom in 1988. 
However, there was evidence from other teachers that they 
had done so too. Ms Peters disagreed with the criticisms. 

On 27 August 1991 Mr Rixon wrote to Ms Peters in the 
following terms (see exhibit G2, page 54 (AB)), which, 
formal parts omitted, reads as follows:— 

' 'During our recent discussions, I once again referred 
to the advice which you have been asked to consider 
concerning your performance as a teacher of mathemat- 
ics and as a member of the senior school staff at 
Penrhos College. 

On the basis of reports from the Vice Principal, the 
Head of Mathematics and from the number of 
complaints about your performance this year and 
previous years, I have reached the conclusion that the 
hoped for improvement has not eventuated. 

I must therefore, with deep regret, advise you that 
part-time employment as a teacher at Penrhos College 
will not be available to you after 1991. 

As you know it is not my intention to dismiss a 
teacher, but to accept their resignation. It can then be 
said that the teacher left of their own volition. 

I would be grateful if you would take that course and 
submit your resignation by the end of next week. 

In the first instance, please acknowledge your receipt 
of this letter in writing." 

There were other meetings thereafter, but the dismissal 
was put into effect in November 1991, as we have already 
said. The letter, exhibit G2, seems to have operated as notice 
of dismissal which took effect at the end of the school year. 

Ms Peters, in evidence, said that she would take the matter 
to the Commission and Mr Rixon told her that that would 
be unwise. 

There were a number of matters of fact which require 
some further comment. In August 1991, at the meeting, the 
allegations raised were of disloyalty and of exclusion of 
children from the classroom or "turfing out". However, the 
letter of 27 August 1991, exhibit G2, adds more and refers 
to her performance as a teacher during 1991 and over 
previous years as a reason for the dismissal. 

There was evidence before the Commission from Ms 
Mayger, the Vice-Principal of Penrhos since 1988, and 
herself formerly a Principal of Koobeelya College, another 
private school, Mr Fandry and Mr Sima, as well as Ms 
Harvey, a Psychologist and the school Counsellor since 
1983. TTiat evidence was called on behalf of Penrhos at first 
instance. 

There was evidence, too, from Ms Fay Alison Whitehead, 
a Mathematics teacher at Penrhos, Ms Pamela Anne Stubbs, 
who was Head of the Mathematics Department in 1987- 
1988, Ms Vanessa Kaye Grida, another Mathematics 
teacher, Ms Grace Magdalene Itzstein, a teacher at Penrhos, 
Ms Rosalie Margaret Sutton, a teacher of Mathematics at 
Penrhos, and Ms Dolores Colleen Costello, an English 
teacher at the same school. All of them spoke of Ms Peters' 
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dedication and her loyalty to the school, as well as her 
professionalism (see, for example, page 243 (TFI)). Ms 
Stubbs said that she, as Head of Mathematics, had had no 
difficulty with Ms Peters. 

On the other hand, there was evidence of many 
complaints by parents and children from Ms Mayger, Mr 
Rixon, Ms Harvey, Mr Fandry and Mr Sima. The complaints 
were, too, that one could not raise matters with Ms Peters 
because she took them personally (see Ms Mayger's 
evidence, for example), and the same complaints from those 
witnesses as to her not being able to properly teach less 
bright students. There were also discussions of difficulty 
with students, including manifestations of impatience with 
them (see pages 288-291 (TFI)). Ms Mayger, too, referred 
to complaints made at parent-teacher nights (see pages 
329-330 (TFI)). 

Proportionally it was said, in evidence, that there were far 
more complaints about Ms Peters than were made of any 
other teacher, with the possible exception of a Mr Tennant, 
on the evidence of those witnesses. 

Next we turn to the question of'' turfing out". Mr Rixon's 
evidence was that he was very much against that procedure, 
and that was corroborated by Ms Mayger, Mr Sima and Mr 
Fandry, who said that he had mentioned it at meetings of 
Heads of Staff. Mr Rixon had spoken about this to Ms Peters 
in April 1991 in relation to Simone Dillon, but that event 
appears to have occurred some time before the purported 
dismissal of August 1991, and there is no evidence of any 
recurrence of it. There was no clear reference to it in the 
Minutes of staff meetings until August 1991, although there 
was evidence of Mr Rixon that the matter had been raised 
and of Mr Sima. There was evidence from several of the 
witnesses that they had "turfed" children out themselves. 
There was no evidence of any formal promulgation of a 
direction that this was not to occur. Some merit would seem 
to exist on the evidence that such a process was not as severe 
as sending a pupil to the Vice-Principal or putting the person 
on a "contract", another form of disciplinary procedure. 
Indeed, it was said that the teacher would be seen more to 
be in charge of the classroom if the child were not sent to 
the Vice-Principal. In any event, this does not seem to have 
been the subject of a widely circulated policy statement 

Something was sought to be made of the fact that neither 
Mr Rixon, Ms Mayger or Mr Sirna observed at first instance, 
over any period, Ms Peters' teaching methods, but Ms 
Mayger, who had herself been a Principal, said that she had 
observed sufficient, as had Mr Sima, to form conclusions, 
and, in addition, there was the fact of the continuing 
complaints. 

We now turn to the question of alleged disloyalty. This 
related to Ms Peters' alleged attitude to Mr Fandry. She was 
alleged to have referred to him as a "Clayton's leader", 
something which she denied, and, in fact, which upon the 
evidence it is clear that it was not she who said this, but Ms 
Sutton. However, the main reason for allegations of 
disloyalty seems to be what we will term "the heater 
meeting". This was an informal and extemporaneous 
meeting which occurred around a heater in the staff room 
in 1991. It apparently occurred not long before the meeting 
of August 1991, following which Mr Rixon purported to 
dismiss Ms Peters. What occurred concerned Mr Sima 
greatly, on his evidence, and he undoubtedly reported what 
occurred in detail to Mr Rixon, to Ms Mayger, and to Mr 
Fandry. As far as one can discern from the evidence, what 
actually happened was this. There was a suggestion that the 
hours allocated for mathematics teaching would be reduced. 
Some understanding of what this involved can be gained 
from the fact that Mr Sima's area of teaching is languages. 
The people present during the discussion were Ms Sally 
Peters, Ms Pat Forster, Ms Fay Whitehead, Ms Vanessa 
Grida and Ms Rosalie Sutton, as well as Mr Sima. It is 
obvious that apart from Mr Sima the teachers concerned 
were angry (see page 340 (TFI)). They had not discussed the 
matter with Mr Fandry, the Head of the Department, 
however. Ms Peters was forceful in her comments at this 
meeting, and it is clear that she and others believed that a 

decision to reduce hours for teaching mathematics had 
already been taken and was a fait accompli. Mr Sima's 
evidence was that it was not a fait accompli, and that this 
is what he attempted to make clear to them. It is quite clear, 
too, that Ms Peters suggested that she and the other teachers 
present should go to the Council to make their opposition 
known. This was said by her, on the evidence, on the basis 
that she believed that the decision had been made, that it was 
a fait accompli, and that the next step to gain redress was 
to go to the Council. This proposal obviously concerned Mr 
Sima, who told them that the final decision had not been 
taken and counselled strongly against going over the heads 
of Mr Fandry and Mr Rixon. When Mr Rixon was told about 
this it clearly disturbed him. There is, however, no evidence 
that any such step was taken by Ms Peters after Mr Sima 
had said that such a step should not be taken. Mr Sima's 
evidence was, however, that Mr Rixon was very concerned 
and that he proposed to talk to Ms Peters about the matter 
(see pages 344-346 (TFI)). 

There is evidence, too, that there were attempts to allocate 
mathematics classes, taking into account the problems 
which were perceived to exist with Ms Peters' teaching (see 
pages 354-355 (TFI)). 

There were almost no formal records of complaints made 
about Ms Peters. In Mr Sima's case, he said that he had 
destroyed notes of complaints at the end of the school year 
when he cleaned his desk out, even though these proceed- 
ings had commenced by then. There was an incident 
complained about where Ms Peters had criticised Mr 
Tennant, a former teacher, and which she apologised for. Mr 
Fandry's evidence was that she agreed to apologise only 
because he insisted that she do so. This was contrary to Ms 
Peters' version of the evidence.The question of reinstate- 
ment was raised, too, in evidence. Ms Peters said in evidence 
that she would have no difficulty were she reinstated, in 
working in the environment at Penrhos. 

To summarise the evidence of the main witnesses for 
Penrhos, however, they said that they would find it very 
difficult if she were reinstated, although they would attempt 
to cope with the matter in a professional manner (see page 
357 (TFI), for example). 

It is quite clear, on the evidence, too, that no formal 
warning was issued that Ms Peters would be dismissed in 
1991. 

Further, she was not made redundant because, on the 
evidence, a full-time and another part-time teacher were 
employed, or rather positions were created for them in 1992. 

It is also clear, however, on the evidence, that Mr Rixon 
did attempt at all times to create a situation whereby 
opprobrium of a dismissal, or at least its more serious overt 
effects, might not cling to Ms Peters and the reference to a 
redundancy is consistent with that attitude. 

The dismissal, in any event, was never alleged to be a 
dismissal for misconduct, but a dismissal within the terms 
of the contract with the reasons which we have referred to 
above plainly motivating the employer through Mr Rixon, 
its Principal. 

Conclusions. 
This was a discretionary decision, and insofar as the 

amended grounds of appeal attack the exercise of the 
discretion along the lines set out in House v. The King 55 
CLR 499, Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 
and RRIA v. AWU 67 WAIG 320, then the principles set 
out in those cases apply. 

Further, the principle in Warren v. Coombes and Another 
53 ALJR 293 applies and the Full Bench is entitled to draw 
inferences from primary facts which are different from the 
inferences drawn by the Commission at first instance. 

Further, this was a matter where the Commission at first 
instance had the advantage of observing the witnesses and 
plainly made its decision in relation to the evidence, based 
at least in part upon its observation of the demeanour of the 
witnesses. Therefore, unless it palpably misused its advan- 
tage in reaching the findings that depended upon its 
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observation of the demeanour of the witnesses, then the Full 
Bench should not interfere (see Arpad Security Agency v. 
FMWU 69 WAIG 2662 and the cases cited therein, and 
FMWU v. Board of Management, Narambeen District 
Hospital 72 WAIG 471). 

In addition, at first instance, in accordance with Under- 
cliffe Nursing Home v. FMWU 65 WAIG 385 ("the 
Undercliffe Case"), Ms Peters, on the balance of probabili- 
ties, had the onus of establishing those facts upon which, 
applying the principles in the Undercliffe Case {op cit), the 
Commission could find that the dismissal was unfair. 

In addition, insofar as Ms Peters claimed the payment of 
contractual benefits, a matter which was not pressed upon 
appeal, she bore the same onus of establishing those facts 
upon which, as a matter of law, it might be said that she was 
entitled to contractual benefits which had not been paid to 
her. 

The Commission at first instance made a number of 
findings which we summarise hereunder:— 

(1) The preponderance of the evidence in this case 
was that Ms Peters had displayed great diligence 
and enthusiasm for the teaching of mathematics 
at Penrhos. 

(2) The evidence of the employer's witnesses must be 
accorded more weight than that of Ms Peters' 
colleagues who were not in a position to know of 
or assess the complaints raised by students and 
parents. 

(3) Ms Peters is apparently a person with a fixed or 
single minded approach which causes her to 
concentrate her attention on the more able 
students. 

(4) She perhaps did not recognise that there were 
pupils who needed extra attention and patient 
guidance. They are required to be taught rather 
than lectured to. 

(5) She had a brusque and apparently uncaring 
attitude in the classroom which had resulted in a 
regular and constant flow of complaints from 
students and parents over at least a decade. 

(6) She had a lack of sensitivity which created a 
communication barrier with her supervisors. 

(7) In January 1984, the Reverend Green set out in 
detail her shortcomings and warned that her 
continuance required a change in teaching meth- 
ods. 

(8) Any improvement on the evidence of Mr Rixon 
and Mr Fandry were short lived. 

(9) The letter of August 1987 (exhibit G4) was a 
notice of dismissal, and what in fact occurred was 
that she was given four years' notice of dismissal. 

(10) The question of condonation did not arise because 
this was not a dismissal for misconduct, but a 
termination of the contract in accordance with its 
terms. 

(11) Ms Peters lived in a world of her own where her 
own concept of events bore little resemblance to 
reality. 

(12) The incident of sending the pupil outside the room 
and the perception of disloyalty to Mr Fandry 
were not to be considered in relation to the 
fairness or otherwise of Ms Peters' dismissal, 
because the evidence was inconclusive and would 
not, in any event, provide sufficient reason for 
dismissal. 

(13) Penrhos was entitled "to seek" an employee who 
did not generate constant complaints from the 
"clientele". 

(14) Mr Rixon, in effecting the termination of the 
contract, did so with patience and generosity 
which was not required by the terms of that 
contract but which recognised "long service and 
diligence, albeit misdirected". 

There were substantial submissions from both sides 
directed to the amended grounds of appeal. We have 
considered those submissions in detail and with care, and, 
in addition, carefully scrutinised the transcript of evidence 
and all of the written evidence put before us. 

There were substantial submissions from both sides 
directed to the amended grounds of appeal. 

Some weight was sought to be attached to an alleged 
failure to comply with the Independent School Teachers 
Award, in that no appraisal process occurred in accordance 
with the award. Clause 1 in Appendix 1 (see pages 77-78 
(AB)) provides as follows:— 

"1. — Tfeacher Appraisal 
(1) (a) As a means of ongoing teacher professional 

development, performance planning and/or 
review, and the absence of any agreed 
procedure, the following process of teacher- 
appraisal (sic) shall be implemented by the 
employer. 

(b) Such appraisal shall be under terms and 
conditions established for the purpose of 
teacher, department, or whole school evalua- 
tion or as part of the teacher development 
programme. 

(c) Any appraisal process must have as its aims 
a genuine need for improvement in teacher 
skills where necessary; or the enhancement 
of skill and professional development; or 
assessment for the purpose of promotion. 

(2) Where the employer implements appraisal within 
the school, the following shall be the minimum 
requirements of any such process: 
(a) Formative Appraisal— 

(i) shall be for the purpose of professional 
development and to enhance ongoing 
teacher skill development, 

(ii) the appraisal shall be carried out by the 
Schools appraisal committee and/or 
such other persons as are agreed be- 
tween the employer and the teacher, 

(iii) the appraisal shall be based on criteria 
which are agreed to by the teacher 
involved, 

(iv) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher upon request. 

(b) Summative Appraisal— 
(i) shall be for the purpose of professional 

judgement as to the professional compe- 
tence of a teacher or for the determina- 
tion of specific criteria required of the 
teacher to upgrade their skills and/or 
performance or for promotional pur- 
poses, 

(ii) the form and conduct of the appraisal 
shall be determined by the employer and 
the reason for the appraisal must be 
clearly established before the appraisal 
commences, 

(iii) the teacher being appraised shall be 
advised as to who is to conduct the 
appraisal, its form, the duration of the 
appraisal, and the nature of the reporting 
process, 

(iv) during the process, the teacher shall be 
kept informed of the progress of the 
appraisal and shall be allowed to nomi- 
nate any teacher to contribute to the 
appraisal on his or her behalf 
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(v) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher upon request. 

(vi) the teacher shall be given every oppor- 
tunity to review any documentation 
which relates to the appraisal or to 
clarify any aspect of the report, 

(vii) where the report identifies failings on 
the part of the teacher or the competency 
of the teacher is in question, the report 
should clearly indicate the nature of the 
problem and what is required of the 
teacher to address the problem, 

(viii) any agreed procedure to be imple- 
mented following the appraisal shall be 
documented and shall form part of the 
reporting process. An adequate time 
frame must be given in order to address 
any problem identified in the report. 

(3) Participation in any appraisal process and any 
subsequent implementation procedure should not 
be an unreasonable addition to a teacher's existing 
workload.'' 

It is clear that no such appraisal, as required by the award, 
occurred in any given year, although there were interviews 
with staff by the Head teacher which seemed to take in some 
aspects of the required appraisal. Nonetheless, in this case, 
in 1991, no such appraisal interview with Ms Peters 
occurred in view of the fact that the interview between Ms 
Peters and Mr Rixon in August 1991 commenced the 
dismissal process. Ms Peters was effectively under notice of 
dismissal from that time on. We see no reason to say that 
the omission of such an interview was at all relevant to the 
question of fairness or unfairness of dismissal, ((ie) that no 
appraisal process as such had occurred in 1991), because 
such a process was overtaken by Ms Peters' dismissal. 

Next, it was submitted that the Commission at first 
instance erred in fact by finding that exhibit G2, the letter 
from Mr Rixon to Ms Peters of 27 August 1991, cited 
inability to properly discipline academically weaker stu- 
dents, inappropriate teaching methodology and disloyalty as 
being the basis for the decision when this was not the case. 

As a matter of fact, disloyalty and inappropriate discipline 
were raised in the interview where dismissal was raised 
which preceded the sending of the letter, exhibit G2, of 27 
August 1991. The letter refers to Ms Peters' performance as 
a teacher of Mathematics in terms as broad as that, and 
although the letter did not "cite" the matters referred to 
above in that detail, the reference to performance is wide 
enough to have covered that aspect. The letter read with the 
interview does not set out what the evidence reveals were 
the reasons in detail. In any event, the Commission at first 
instance did not give weight to the evidence of disloyalty 
and to inappropriate discipline, ((ie) the turfing out of 
students) in reaching its decision. 

In our opinion, having regard to the evidence of what 
occurred at "the heater meeting", (which we have referred 
to above), and of the lack of evidence of a firm policy 
promulgated and directing that "turfing out" was unaccept- 
able, the Commission found correctly that it should not take 
those matters into account as justification for the fairness or 
unfairness of the dismissal. In any event, that approach was 
not attacked, nor could it be sensibly attacked by Ms Peters 
upon this appeal. 

It was submitted that the learned Commissioner erred as 
a matter of law and fact in failing to take into proper 
consideration whether Ms Peters had been adequately 
warned and counselled in relation to her perceived short- 
comings. 

It was further submitted that Ms Peters had not been given 
a decent interval in which to show improvement in her 
performance. 

In regard to the allegation that there was an error of fact, 
it was submitted that die finding was against the weight of 
the evidence which showed that Ms Peters had not been 
adequately warned or counselled as to her perceived 
shortcomings from the time Mr Rixon became Principal in 
1986 until Ms Peters' dismissal in August 1991. Firstly, the 
need for a warning before an employee is dismissed for 
inefficiency has been referred to in Margio v. Fremantle Arts 
Centre Press 70 WAIG 2559 at 2561, which was referred to 
in the Commission's reasons for decision. That is an entirely 
different matter from the duty to accord procedural fairness 
which is part of the dismissal process and which is referred 
to in Mouritz v. Shire of Esperance 71 WAIG 891 by 
Kennedy, Rowland and Nicholson JJ. 

The principle is that a dismissal for inefficiency, 
incompetence or unsatisfactory performance will more often 
than not be unfair, as that concept is defined in the 
Undercliffe Case (op cit), if no sufficient warning with a 
reasonable opportunity to improve is given to the employee. 
Indeed, the Commission at first instance considered that 
principle (see pages 45-46 (AB)), observing that what might 
constitute a fair warning for a bistro attendant might be very 
different in the case of a teacher with four years of 
University education and several years of classroom 
experience. 

The Commission then considered the warnings given by 
the Reverend Green and the events of 1987 (see pages 47-48 
(AB)). We have referred to those above. It is, we think, 
important to illustrate this by quoting the Commission's 
observation at page 47 (AB) contained in the first paragraph 
on that page:— 

"The well qualified teacher with some years of 
classroom experience will accept the responsibilities 
concomitant with the status of a professional educator. 
One of the concepts of professionalism is self regula- 
tion or self assessment so that the professional accepts 
responsibility for the successful practise of his profes- 
sion. He monitors his own efficiency and effectiveness 
and seeks out further professional development when 
a need or a shortcoming is identified. The professional 
does not need to be warned that his employment is in 
jeopardy unless some aspect of performance is mark- 
edly improved. The concept of professionalism and the 
self-employment that goes with it does not seem to sit 
easily alongside the master-servant relationship. The 
observation which is apposite to Ms Peters' circum- 
stances is that a truly professional teacher should not 
generate regular complaints from students or parents. 
Proper evaluation techniques might cause a teacher to 
take much more pride in the progress and achievement 
of struggling students who must be taught than in the 
successes of the gifted and talented who will often 
succeed in spite of, rather than as a result of, the 
teacher's efforts." 

In addition, the Commission at first instance then made 
findings as to Ms Peters' methods, based on a patent 
preference for the evidence of the employer's witnesses, 
which led it to conclude that Ms Peters was a person of fixed 
and single minded approach causing her to concentrate on 
the more able students, and that her approach brought a 
stream of complaints over a period of years. In our opinion, 
the facts were clear. There had been continuous complaints 
from parents and students over a period of at least seven 
years about Ms Peters' methods of teaching and her inability 
to property teach the less gifted. That finding was very much 
open on the evidence of Penrhos' witnesses whose de- 
meanour the -Commission had, along with all witnesses, a 
substantial opportunity to observe. There was evidence from 
Ms Mayger and others that this state of affairs continued 
even after 1984 and 1987, on occasions when two Principals, 
Mr Rixon and the Reverend Green, had raised these 
problems with Ms Peters in circumstances where dismissal 
was mooted. The Commission had ample evidence, based 
on the evidence of the employer witnesses, to find as it did. 



1220 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

It is true that no direct warning was given after the attempt 
to dismiss Ms Peters in 1987. It is true that there was 
evidence from Ms Stubbs that she had no problems in 
1987-1988 with Ms Peters, but there is a preponderance of 
evidence, particularly, but not solely, from Ms Harvey and 
Ms Mayger, that these problems continued, and, in fact, 
never ceased. It was open to the Commission to make the 
findings it did as to Ms Peters' unsatisfactory teaching 
methods (see pages 47-48 (AB)). 

It is fair to say, too, that she had had substantial and very 
serious warnings as to her methods and her competence in 
1984 and 1987 that she should have been on notice that she 
had to alter her methods and improve. That was the clear 
evidence. In addition, there was the evidence of Ms Mayger 
and Mr Fandry, amongst others, that one could not raise 
problems with Ms Peters, or if one did the response was 
unsatisfactory. There was evidence, too, which was open to 
acceptance, that as a result ways and means were devised 
to deal with the complaints without raising them with Ms 
Peters, and that efforts to ameliorate the problem by 
allocation of classes also occurred. What is quite clear is that 
Ms Peters, notwithstanding Ms Stubbs' evidence, did not 
change her methods, or did not change them for any 
substantial period of time, and that warnings were of no 
avail. 

The Commission correctly found that Ms Peters was not 
able to satisfy the needs of her less able students, either 
because she was unable or unwilling to do so, and this was 
evidenced by the continuing complaints and the oral 
evidence of Penrhos' wimesses. In the circumstances, the 
Commission dealt with this matter adequately, and there is 
no substance in the submission that it did not. 

There was also a submission that the Commission at first 
instance erred in allowing into evidence and relying on 
evidence or that it gave undue weight to evidence adduced 
by Penrhos critical of Ms Peters and which was not relevant 
to her application. It was submitted that these included 
exhibit G7, being a memorandum from a previous Principal, 
Dr Homer to Miss Tilley, a Head of Mathematics at Penrhos 
dated 5 April 1977. It also included a memorandum from 
Ms Harman, a former Vice-Principal, to the Reverend Green 
dated 2 November 1983 (exhibit G5), and the letter exhibit 
G6. 

In our opinion, the competence of Ms Peters was squarely 
put in issue; in that respect, the history of her employment 
was entirely relevant and probative, and the Commission 
was right to admit that evidence. There is no evidence that 
the Commission gave any undue weight to these matters. 
These pieces of evidence had weight, indeed, as part of the 
evidence of a continuing pattern of conduct on the part of 
Ms Peters. The Reverend Green's letter, in any event, was 
adduced by Ms Peters as evidence, and it was of great 
significance and relevance for reasons which we have 
already, we think, made clear. 

Next, it was submitted that the Commission at first 
instance erred in law and in fact because it relied upon or 
gave undue weight to the evidence of Penrhos' witnesses, 
and not sufficient to the evidence of Ms Stubbs and Ms 
Peters' fellow teachers. In addition, there was almost no 
documentary evidence to support such a finding, so the 
submission went. Firstly, even if Ms Stubbs' evidence were 
accepted, there is ample other credible evidence, as we have 
observed, (which is apparent upon a reading of the 
transcript), to support the findings which were made. 

As to Ms Stubbs' evidence, too, one cannot discount the 
effect of the principle in Abalos v. Australian Postal 
Commission (1990) 65 ALJR 11 at 16, which was referred 
to by Kennedy J in Mouritz v. Shire of Esperance {op cit) 
at page 895 in the following terms:— 

' "The fact that the Commissioner at first instance did 
not expressly refer to the evidence of particular 
witnesses, particularly where it consisted of a straight, 
unsupported assertion which could not be tested in any 
way by cross-examination, by reason of a claim for 
privilege, does not invalidate his findings. His prefer- 

ence for the evidence of Mr Burton must involve his 
rejection of any inconsistent evidence—see Abalos v. 
Australian Postal Commission (1990) 65 ALJR 11 at 
16." 

The evidence of other teachers was that Ms Peters was 
dedicated, loyal to the school, and professional. We think 
that the Commission at first instance found, and found 
correctly, that she was diligent and that she was a dedicated 
teacher, except insofar as this pertained to weaker students. 

The Commission found, as it was entitled to find, that 
Penrhos' wimesses would have knowledge of complaints 
which the teacher wimesses called on behalf of Ms Peters 
would not have. 

As to the absence of written evidence, that would only be 
significant if the Commission was not satisfied that the oral 
evidence was credible, (ie) the oral evidence adduced on 
behalf of Penrhos. It was so satisfied and it is clear that it 
did not misuse its advantage of observing the wimesses as 
they gave evidence, nor was it in error as to its view of the 
evidence. There is merit in the submission that the 
Commission erred in fact and in law in finding that Mr 
Rixon's letter of 10 September 1987, exhibit G4, constituted 
more than four years notice of termination. Plainly, on its 
face, it did not. In any event, the contract of service, which 
it purported to terminate, was terminated by agreement and 
replaced by a new contract of part-time employment in 
1987. However, such an error is obviously not fatal to the 
correctness of the other findings.Next, it was submitted that 
no sufficient weight was attached to the fact that Ms Peters 
had been employed in the same school for 16 years. It was 
certainly remarked upon by the Commission at first instance 
(see page 33 (AB)). However, even if it were not, the 
diligence of Ms Peters was, in any event. There was 
sufficient other material which might be held to counter- 
balance the weight of those considerations, and, indeed, 
clearly did. 

The Commission at first instance made findings in 
relation to the question of competence as a teacher and Ms 
Peters' attitude to students and to her superiors. 

Next, there was a submission that the Commission erred 
in fact and in law in applying as a relevant test the 
following:— 

"The professional does not need to be warned that 
his employment is in jeopardy unless some aspect of 
performance is markedly improved." 

In our opinion, that is not a valid observation. That is 
because a person might have no awareness that his or her 
performance as a professional is regarded by any employer 
as unsatisfactory. It seems to us that the fact that a person 
is a professional does not mean that that person, as a matter 
of fairness, is not entitled to a warning. In any event, the 
failure to warn is a matter going to fairness. A professional 
person (or any classification of employee) should not and 
cannot be exempted from an obligation to be treated fairly 
(see the Undercliffe Case (op cit) and s.26 of the Act). 
However, that comment does not affect the overall 
correctness of the decision. 

However, the Commission at first instance had given 
weight, as it was is entitled to do in the circumstances of this 
case, to the serious warnings of 1984 and 1987, and to Ms 
Peters' imperviousness to outside counsel and criticism (see 
pages 42-43 and 48-49 (AB)). There is a clear inference that 
it was not possible to warn her or counsel her further. Those 
findings were clearly open on the evidence, for the reasons 
which we have observed. 

As to the question of lack of communication between Mr 
Fandry and Ms Peters, there was ample evidence that that 
lack of communication existed. That was corroborated, at 
least as an attitude, by Ms Mayger and Mr Sima. No undue 
weight was given to that fact. It was a reason why warnings 
or counselling could not or did not work. 

There was evidence, too, (see exhibit H6), of a memoran- 
dum dated 25 August 1998 from Ms Peters purporting to 
decline an offer of full-time work. We have referred to that 
above. 



The Commission at first instance referred to exhibit H6 
(see page 49 (AB)). It correctly referred to Mr Rixon's 
evidence that he saw no such offer, to Mr Sima's denial that 
such an offer was made, and Ms Stubbs having no 
recollection of it. The Commission clearly accepted then- 
evidence and did not accept Ms Peters' evidence that such 
an offer was made. Again, there is nothing in the transcript 
or in the other documentary evidence which would indicate 
that the Commission was wrong in so doing. 

The Commission, too, for the reasons which we have 
already set out, was entitled to find that Ms Peters did not 
properly teach her less able students and that this defect in 
her work continued over some years, notwithstanding the 
events of 1984 and 1987. 

We find no merit either in the submission that the 
Commission applied a principle based on what was or was 
not good teaching practice, instead of the principles relating 
to unfair dismissal set out in the Undercliffe Case {op cit). 
That is clearly not so (see pages 31-32 (AB) where the 
principles are referred to and obviously applied by the 
Commission) (see pages 49-50 (AB)). 

At the heart of the matter, and the question of unfairness, 
was her competence as a teacher. In the last paragraph on 
page 49 (AB) the Commission recognised this. There was 
no erroneous test applied (see the second paragraph on page 
49 (AB)), because there was a clear reference to the question 
of unfairness and application of that test to the facts on page 
49 (AB). 

There was also ample material, too, in the evidence given 
by witnesses, whose demeanour was observed by the 
Commission, upon which it was open to it to find that Ms 
Peters lived in a world of her own. Although that finding was 
not essential, it really was directed to the obvious fact that 
she was unreceptive to counselling, criticism, or the threat 
of dismissal, as was the case. In short, the Commission had 
ample evidence before it to make the findings which it did 
make on all of the evidence and which are summarised at 
pages 17-18 (supra). 

The onus upon Ms Peters, referred to in the Undercliffe 
Case {op cit), to establish, on the balance of probabilities, 
those facts upon which she could invite the Commission to 
make a finding of unfair dismissal was not discharged. 
Further, no other portion of her case, as it related to 
contractual benefits, was established. 

We are therefore satisfied that the exercise of the 
discretion did not miscarry along the lines of the principles 
set out in House v. The King {op cit) and the other cases to 
which we have referred above. 

We are also satisfied, that no error occurred as alleged in 
the amended grounds of appeal, or at all. In particular, there 
was no error in the exercise of the Commission's discretion 
demonstrated by Ms Peters. 

For all of those reasons, there was no error of fact or law 
raised upon the amended grounds of appeal made out, or 
which was made out to the extent that the same constituted 
such an error that we ought to uphold the appeal. The appeal 
will therefore be dismissed. 
COMMISSIONER SALMON: I have had the opportunity 
to read the President's reasons for decision in this appeal and 
I agree with his observations on each of the aspects of the 
appellant's case and his decision that the appeal should be 
dismissed. However, I wish to give particular emphasis to 
my agreement with the President on that aspect of his 
decision that deals with the Commissioner's decision at first 
instance concerning warnings to professional employees. 

In my opinion the appeal should be dismissed. 
THE PRESIDENT: In the circumstances, the appeal will be 
dismissed. 

Order accordingly, 
Appearances: Mr M.J. Heath (of Counsel) on behalf of the 
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BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER R.N. GEORGE. 

4 May 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 12th day of November 1992 and the 15th day 
of December 1992, and having heard Mr M.J. Heath (of 
Counsel) on behalf of the appellant and Mr R.H. Gifford on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 4th day of May 1993 wherein it was found 
that the appeal should be dismissed, it is this day, the 4th 
day of May 1993, ordered that appeal No. 1016 of 1992 be 
and is hereby dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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COMMISSIONER O.K. SALMON. 
COMMISSIONER R.N. GEORGE. 

4 May 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 12th day of November 1992 and the 15th day 
of December 1992, and having heard Mr M.J. Heath (of 
Counsel) on behalf of the appellant and Mr R.H. Gifford on 
behalf of the respondent, and the appellant having sought 
leave to amend the grounds of appeal, and whereas the Full 
Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of this matter, it is this day, the 4th day of May 1993, 
ordered that leave be and is hereby granted to the appellant 
to amend the grounds of appeal in the terms of the 
"Schedule Amended Grounds of Appeal" at pages 4,5 and 
6 of the appeal book. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Lorraine Peters 

and 
Penrhos College. 
No 1016 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER R.N. GEORGE. 

18 November 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 12th day of November 1992 and having heard 
Mr M J Heath (of Counsel) on behalf of the appellant and 
Mr R H Gifford on behalf of the respondent, and the parties 
having consented to the appeal being adjourned, it is this 
day, the 18th day of November 1992, ordered that the appeal 
be and is hereby adjourned to 10.30 am on Tuesday, the 15th 
day of December 1992. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Gabriel Esze t/a Tom Esze Real Estate 

and 
Janis Evelyn Layer. 
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COMMISSIONER A. R. BEECH. 
8 April 1993. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Senior Commissioner Halliwell and myself. 

This appeal is against a decision of the Commission at 
first instance, constituted by a single Commissioner, and is 
properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 
It is against a decision of the Commission upon the 
respondent's application for benefits under s.29(b)(ii) of the 
Act. In the end, the benefits sought were as follows:— 

(a) Commission due or payable $1 832.50 
(b) Pay in lieu of notice $2 000.00 
(c) Deductions from commission not 

authorised $508.03 

$4340.53 

The decision appealed against is contained in an order 
dated 7 September 1992, which, formal parts omitted, reads 
as follows (see page 9 of the appeal book):— 

"That Thomas Gabriel Esze trading as Tom Esze 
Real Estate pay Janis Evelyn Layer the sum of 
$2,340.53." 

The grounds of appeal were amended by leave and read 
as follows:— 

"1. The Commissioner erred in ordering payment of 
Commission in the sum of $1,832.50 when:— 
(a) there was uncontroverted evidence that the 

Applicant (Respondent) had played no part 
in die ultimate sale of the property; and 

(b) there was uncontroverted evidence that it was 
Industry practise that once a sales person 
ceased employment then there was no right 
to a claim in respect of listing obtained by 
that salesperson remaining unsold with the 
employer. 

2. That the Commissioner erred in ordering payment 
of the sum of $508.03 by way of moneys deducted 
for advertising overspending by taking into ac- 
count the Truck Act when it had no application to 
the case." 

Application for Extension of Time. 
There was an application for extension of time of one day 

within which to institute an appeal. What had occurred was 
that the decision appealed against was dated 7 September 
1992, and it was deposited in the registry on 8 September 
1992, the day upon which it was therefore perfected as a 
decision (see McCorry v. Como Investments Pty Ltd 69 
WAIG 1000). 

The notice of appeal was filed herein on 30 September 
1992. By virtue of s.49 of the Act, an appeal is required to 
be instituted within 21 days of the date of the decision 
appealed against, (ie) the notice of appeal must be filed 
within 21 days of the date of the decision. This appeal was 
filed on day 22 and was, in fact, one day out of time. 

In our opinion, the equity, good conscience and substan- 
tial merits of the case required us to make an order extending 
time. The Full Bench has power to do so (see Arpad Security 
Agency v. FMWU 69 WAIG 1287 and the cases cited 
therein). 

There is plainly jurisdiction under the Act to extend time, 
even though the application is made after the time has 
already expired. That is the case, too, under the rules of the 
Supreme Court of this State, order 3, rule 3. The criterion 
is what is required as being necessary or expedient for the 
expeditious and just hearing and determination of the matter. 
The answer is to extend time, one day only having expired, 
and no cogent reason having been advanced as to the 
injustice to be suffered by the "innocent party" (see Hughes 
v. National Trustees Executors and Agency Co of Australa- 
sia Ltd [1978] VR 257 at 262-264 and Arpad Security 
Agency Pty Ltd v. FMWU (op cit)). 

What occurred in this matter was that the solicitors for the 
appellant failed to file a notice of appeal within time. In our 
opinion, in this case, nothing cogent having been advanced, 
the justice of the matter requires that the one day's extension 
be granted, the injustice of refusing to extend the time for 
one day being somewhat obvious. We say that notwithstand- 
ing that the submissions for the respondent were generally 
not germane to the issue. The fact that a step is to be taken 
late is not a reason for refusing an extension of time. We 
must, however, say that persons who are parties to matters 
in this jurisdiction might well remember that a party does 
not have a right to an extension of time and that times within 
which steps are to be taken in proceedings exist for a purpose 
(see Pollard v. Incorporated Nominal Defendant [1972] VR 
955). 

There will be an order as asked. 

Background. 
The background to this appeal was as follows. The 

respondent, Janis Evelyn Layer, was employed as a real 
estate salesperson by the appellant from about 11 April 1992 
to 22 June 1992 in his Estate Agency at the Como Centre, 
Como. It was common ground that she had previously 
worked with him when he was the Manager of a Roy Weston 
Estate Agency at the Carousel Shopping Centre at Canning- 
ton in this State. 

There were only two witnesses called in this matter. That 
was the respondent, Ms Layer, and the appellant, Mr Esze. 

It is clear that Ms Layer was to receive 50% of 
commissions plus a 10% advertising allowance. There was 
some difference in evidence about what that 10% advertis- 
ing allowance was. There was also a difference in evidence 
between them as to whether before 22 June 1992 there had 
been any discussion about Ms Layer's work being unsatis- 
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factory, and, indeed, whether this was mentioned to her by 
Mr Esze. Mr Esze maintained that he had mentioned it to 
her. Ms Layer said that this was never brought up until 22 
June 1992. 

It is also common ground that during the course of Ms 
Layer's employment she was involved in two sales which 
were apparently completed. These related, firstly to a 
property in Abinger Road, Lynwood, and, secondly, to a 
property in Welshpool Road. In respect of these she was paid 
commission at 50%. 

It is the Mill Point Road property which is the problem. 
In April 1992, the property had been listed for sale by Ms 
Layer who had obtained a listing by following up an 
advertisement for sale by private vendors in a newspaper. 
The vendors were Mr and Mrs Barnes. There was evidence, 
and it is quite clear that the file was alive prior to the last 
week before Ms Layer left, and, indeed, until she left. There 
had been an offer made by persons called Hawkes and made 
through Mr Esze, which was rejected by the Barnes. A Mr 
Brown had been through the property and the details of that 
had been recorded in the file by Ms Layer. 

On Friday, 19 June 1992, Ms Layer had wanted to open 
the unit on Saturday afternoon so that buyers could come 
through and inspect. She asked Mr Esze whether this could 
be done and he refused. He said that he would prefer to open 
it up. Her evidence was that on Monday morning when she 
came into the office she was told that there was a 
' 'conjunctional offer'' on the property brought in by another 
agent in the office and that he had been negotiating with it 
over the weekend but was not sure that it would go through. 
Mr Esze then said, according to Ms Layer's evidence, 
"Your services are no longer required here". She said "Are 
you firing me" and he said "Yes". She also said that she 
was told for the first time on that day that the service she 
had given had been unsatisfactory. She then left. 

It is clear that for a month Ms Layer had not been in 
contact with the Barnes and that there was, on her admission, 
a communication problem. Mr Esze, however, said that 
there was no counter-offer obtained in relation to the 
Hawkes matter and there should have been. He also said in 
relation to the transaction, which was eventually completed 
between Barnes and Brown after she, Ms Layer, was 
dismissed, that on 20 June 1992, two days prior to Ms 
Layer's dismissal, Hammond and Company, another Real 
Estate Agency, brought him an offer on the property in Mill 
Point Road, and he said that he would handle it straight away 
from there. He attempted to negotiate it over the weekend, 
but by 9.00 am when Ms Layer came in, in fact 8.45 am, 
he had rejected the offer on the day of her termination. 

Mr Esze said that Ms Layer was unsatisfactory in her 
work, and that the two sales that she had made were a result 
of him giving her a lead. However, it is clear that the listing 
occurred in relation to Mill Point Road on her own initiative. 

It was Mr Esze's evidence that he told Ms Layer on 22 
June 1992, when she was to be dismissed, that perhaps she 
ought not to be in the industry anymore, and perhaps she was 
not suited to it. 

There was evidence on either side, too, about the question 
of notice. Mr Esze's evidence was that the custom in the 
industry was that one day's notice was usually given to a 
salesperson, because often that person was going to another 
agency. 

In addition, it was his evidence that if a person, in what 
he called "the normal protocol of the industry", who was 
a representative was either dismissed or terminated or 
decided to leave the company, then that person was not paid 
commission in relation to a sale which had not gone to 
settlement before he or she left. 

In this case, it was not in issue, on the evidence, that this 
was a cash sale which had been completed within 30 days 
of 22 June 1992. That was Ms Layer's evidence and it was 
not contradicted. 

The crucial point in evidence was what purported to be 
the custom in the industry, since there appeared to be no 
evidence, written or oral, of any express term, as to when 
a salesperson was entitled to a commission in circumstances 
where the commission might have fallen due after the 

termination of the salesperson's employment. Ms Layer was 
cross-examined on this at pages 27-30 of the transcript at 
first instance (hereinafter referred to as "TFI"). Her 
evidence, summarised, was this:— 

(1) There is no normal period of notice, although she 
had only seen people being given one day's notice. 

(2) First of all she said' T don't know". Then she said 
"If it's subject to finance and the person decides 
to leave, I think the principal deducts a certain 
percentage of the commission because they're still 
waiting on some kind of procedure, but if it's a 
cash offer I don't think it makes any difference". 

(3) She denied that normal industry practice was that 
if a representative had not sold a property whilst 
in the employ of the agency and had actually left 
and three weeks down the track another represen- 
tative in that office sold the property, then the 
original representative who dealt with it did not 
get paid. 

(4) She laid emphasis on the fact that she had 
introduced the purchaser to the property and that 
she was denied home opens on the property. 

Mr Esze, in evidence, in fact, laid emphasis on the fact 
that the contract was not entered into until the afternoon of 
22 June 1992, and that, in particular, it had not been entered 
into prior to the dismissal of Ms Layer on that date. Indeed, 
he said (see pages 44-45 (TFI)):— 

"What property is that? This is the same property, 
9 over 172 Mill Point Road. At 8.45 am he had rejected 
this offer on the day of Janis's termination. So you can 
see that that dealing didn't go anywhere, so there was 
no entitlement to fee. If that would have been accepted 
at that period of time, then it would have been okay. 
Janis would have received a commission on that. That 
would have been no problem. That was what we called 
in conjunction with another estate agency, so if you 
would like that..." 

At page 58 (TFI), however, Mr Esze said that he had not 
actually taken over the file in this matter, that he had said 
that he would "baby-sit it for Jan for a little while and then 
she actually eventually—I gave it back to her and she was 
marketing it, advertising it, whatever, and I only looked after 
it for that particular occasion—okay—with". He had said 
that he had not looked at the file and therefore had not 
known of Mr Brown from the file, but had only known of 
Mr Brown because he rang out of the blue on 22 June 1992 
to say "Is that property still available?" 

There is also the question of advertising. There was again 
a difference over what had occurred in relation to 
advertising, although Mr Esze, in evidence (page 62 (TFI)), 
said that he had found the applicant to be truthful and honest 
in her dealings and had had no reason to disbelieve that since 
she had left. 

In the end, he conceded that he had made a mis- 
calculation about advertising. He found that she had spent 
$796.63 on advertising, less her allowance, which meant 
that she had overspent by $477.00 and he deducted this from 
the commission due. In fact, he said that when she went over 
the limit of $1000.00 which was available for advertising 
then excess could be automatically deducted from her 
commission as being standard industry practice. It was 
denied to be the case by Ms Layer. That is that there was 
an automatic deduction. 

Conclusions. 
The Commission at first instance did not find any 

entitlements to pay in lieu of notice and that question was 
not in issue before us. 

Its other findings were as follows:— 
(1) The claim for the payment of commission in 

relation to No 9, 172 Mill Point Road was 
$1832.50. 

(2) There was not a great deal of informative material 
concerning the customs and circumstances involv- 
ing sales and commissions in the industry. 
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(3) The listing of a completed sale cannot be 
discounted as being of no consequence in a matter 
such as that which was before the Commission. 
There was an implication that if Ms Layer was not 
dismissed before the sale she would have been 
paid commission according to the agreed amount, 
even though the sale was concluded by the 
respondent. 

(4) Ms Layer did not concede, as a general proposi- 
tion, that commissions were foregone in cases of 
dismissal, and it is clear that the Commission 
accepted her evidence, that being consistent with 
her claim. Indeed, the Commission went on to say 
(see page 12 (AB)):— 

"Rather her attitude to the question 
seemed to me to be consistent with her claim 
and I view her testimony in this respect as 
competent evidence against discounting the 
fact of her obtaining the listing of the 
property as a matter of considerable rele- 
vance in her favour." 

(5) Deductions for advertising of $508.03 (conceded 
to be incorrect and reduced by $30.00 for the 
purposes of these proceedings) concerned unau- 
thorised deductions from commission, and were 
made by the respondent from sales commission 
due to the applicant for sale of a property other 
than No 9, 172 Mill Point Road. 

(6) The Commission did not find, on the balance of 
probabilities, that there was not an industry 
custom of deducting the amounts involved for 
advertising. However, it found that the Truck Act 
prohibited the deduction of any moneys from the 
applicant's remuneration. 

(7) The Commission also observed that there were 
two crucial factors in the claim, one being that the 
sale of the property arose from the applicant's 
listing of it and the second being that she had 
maintained contact with the person who finally 
purchased it. 

There are two main heads of appeal which were 
developed by reference to the evidence in the matter by Mr 
Thorpe (of Counsel), who appeared for the appellant. The 
Commission at first instance seems to have preferred, in a 
material way, Ms Layer's evidence, having observed the 
witnesses in the witness box, and held that her evidence was 
sufficient to establish, on the balance of probabilities, that 
in this case there was an entitlement to the moneys due for 
commission. The Commission preferred her evidence that 
in a case such as this, where the file was hers and where she 
was actively pursuing it, that the usual entitlement to 
payment of commission on the completion of a sale, of 
which she was at least, in part, an instrument, was not 
displaced by the evidence of Mr Esze that an intervening 
dismissal altered that situation. The Commission obviously 
preferred the evidence of Ms Layer and there is nothing on 
the evidence that entitles us to say that it misused that 
advantage, or that it did not give due weight to all of the 
evidence, or that it misapprehended the evidence. 

Indeed, there is authority for the proposition that an agent 
employed on commission, once he or she is terminated, is 
not, in general, entitled to a declaration or an account for the 
future, but is entitled to compensation to be assessed in a 
money sum whether by way of damages or by way of 
restitution. It was held in Roberts v. El wells Engineers Ltd 
[1972] 2 All ER 890 (CA) that compensation would be 
assessed on the basis that after the termination of his agency 
the plaintiff agent was entitled to go on receiving commis- 
sion on repeat orders for goods which was the same or 
substantially the same as those which had been bought by 
the new customers whom he had introduced or by the old 
customers who he had revived, but not on other goods 
brought by those customers. 

There is no provision in the Real Estate and Business 
Agents Act 1978 which assists in this regard. 

The Commission at first instance quite rightly found that 
Ms Layer had listed the property; it also found that she had 
maintained contact with the persons who finally purchased 
the property. She had until one month before her dismissal. 
The Commission's finding that she had maintained contact 
was not correct. However, that error is inconsequential 
because she had maintained the file and was continuing to 
act on it. It was she who had made the initial contact with 
the purchaser. An offer had been put and rejected. However, 
the evidence from Mr Esze was that the file was still her file. 
Indeed, she was prevented by Mr Esze from further 
proceeding with the sale by opening the unit for inspection, 
because he insisted on doing that himself and involving 
himself in the sale. In any event, as we read Mr Esze's 
evidence, Ms Layer would be entitled to the commission, 
in the normal course of events, had she remained in the 
appellant's employ. That was not seriously in dispute, nor 
could it be. 

The appellant's case was really that commission was not 
payable because the transaction was completed after the 
respondent's dismissal. Once the Commission accepted, as 
it did (see page 12 (AB)), that there was no custom that 
would deprive her of commission in circumstances such as 
this where Ms Layer was dismissed before the 30 day 
contract settlement was "completed", then it was open to 
the Commission to find as it did as to her entitlement to the 
commission. 

The evidence of what the custom was was quite clear on 
Ms Layer's evidence. Indeed, there was a finding to that 
effect at page 12 (AB) which we have cited above, the 
Commission clearly accepting her evidence in that respect 
(the Commission having seen the witnesses and examined 
the evidence). She established, on the balance of probabili- 
ties, that she was entitled to the commission, having 
introduced a sale which was completed, and that there was 
no custom which dictated that an intervening dismissal 
would prevent this entitlement falling due for payment. 

As to the question of the advertising, the amount for 
advertising deducted from payment of another commission, 
Mr Thorpe did not argue that the decision in Conti Sheffield 
Real Estate v. Brailey 72 WAIG 1965 did not apply as a 
matter of principle. What he did say was that it was 
distinguishable because the amount incurred in excess 
advertising was an amount to be taken into account in 
calculating what Ms Layer was entitled to. Indeed, it was 
not taken into account. It was, in fact, actually deducted 
from the remuneration due to her as defined in the Act, and 
it is not distinguishable from Conti Sheffield Real Estate v. 
Brailey (op cit) on those grounds. The Truck Act forbad the 
deduction of the amount from the commission due and 
payable for the same reasons as described in Conti Sheffield 
Real Estate v. Brailey (op cit) at page 1968, and that ground, 
too, fails. 

For those reasons, the appeal will be dismissed. 

Commissioner Beech: On the 30th September 1992 the 
appellant lodged a Notice of Appeal against a Decision of 
the Commission given on the 7th September 1992. That 
Decision was deposited in the office of the Registrar on the 
8th September 1992. By the terms of section 49(3) of the 
Industrial Relations Act such an appeal shall be instituted 
within 21 days of the date of the decision against which the 
appeal is brought. It is quite clear that the date referred to 
in section 49(3) is the date that the decision against which 
the appeal is brought is deposited in the office of the 
Registrar: McCorry v. Como Investments Pty Ltd, (1989) 69 
WAIG 1000 (IAC). Accordingly, for the appeal to have been 
validly made, it was required to have been filed on the 29th 
September 1992. The Notice of Appeal in this matter was 
lodged one day later, as was apparently recognised by the 
solicitor for the appellant at the time, for on its face the 
document filed sought an order for an extension of time of 
one day within which to institute an appeal. This was, again 
apparently, deleted by the solicitor for the appellant and a 
subsequent document bearing the same number filed in the 
Registry on the 23rd October 1992 seeking that extension 
of time, and further an extension of time within which to file 
and serve an Appeal Book. : .' 
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The respondent opposed an extension of time to file the 
Notice of Appeal, and accordingly the parties were heard on 
that matter and by majority, the Full Bench allowed that 
extension of time. What follows are my reasons for granting 
that extension. 

It is quite clear that the Full Bench has the power to make 
an order extending the time within which an appeal should 
be filed: See Arpad Security Agency Pty Ltd v. FMWU, 
(1989) 69 WAIG 1287 at 1288. 

Whether or not such an extension of time should be 
granted is a matter for the discretion of the Full Bench, and 
in that regard whilst the circumstances in any particular case 
may require additional considerations, in this matter the 
considerations of the Full Bench include the length of the 
delay, the reason for the delay, whether there is an arguable 
case and the extent of any prejudice suffered by the 
respondent: see Esther Investments Pty Ltd v. Markalinga 
Pty Ltd, [1989] 2 WAR 196. These were expanded upon by 
the Full Bench in the Arpad Security Agency matter (op.tit.) 
as follows: 

"Some observations as to principles relating to 
extension of time might be helpful. 
(1) Fixed time limits are always liable to cause 

hardship. A court (and the Commission is a court 
of record, see s.12) has the jurisdiction to mitigate 
this by granting an appropriate extension. How- 
ever, one object of fixing time limits under the 
rules is to achieve finality of judicial determina- 
tion. 

(2) In granting an extension of time, the court does 
what is necessary to prevent an injustice. The 
criterion which the court uses in deciding on 
applications for an extension of time is what is 
required in the interests of justice (see Hughes v. 
National Trustees Executors and Agency Co. of 
Australasia Ltd [1978] VR 257 at 262-264). 

(3) Jurisdiction to grant an extension of time is 
discretionary. The appellant must make out a case 
for the discretion to be exercised in his favour. 
This is because he is asking to be exempted from 
the provisions of the rules which, strictly, should 
be obeyed. 

(4) The yardstick for the court is justice, but, given 
that, the appellant must still show a basis on which 
the court should exempt him from the time limit 
which he seeks to avoid. One consideration is that 
a successful litigant has an interest in knowing 
that a claim against him has been determined and 
that he is no longer at risk (see Hughes' Case (op. 
tit.) at p. 263 per Mclnemey J.). 

(5) Since the court has a discretion to extend the time 
with a view to the avoidance of an injustice, then 
it must consider whether justice between the 
parties is best served by granting or refusing the 
extension sought. This involves a consideration of 
all factors, including the prospects of the success 
of the appeal if the extension be granted (see 
Hughes' Case (op. tit.), (supra pl288) 

(And see also the decision of the Commission in Court 
Session in Ryan v. Hazelby and Another T/A Carnarvon 
Waste Disposal, (1992) 72 WAIG 2529.) 

The length of the delay in this case is one day, which is 
not a significant period of time. Further, in this case the 
parties were ready to proceed on the day, and properly so, 
and thus no further delay was occasioned following the 
granting of the extension of time. 

The reason for the delay was "an oversight" by the 
solicitor for the appellant, which to his credit he frankly 
admitted. It is clear that the fault of the appellant's solicitor, 
and not that of the appellant itself is a material factor in 
exercising discretion (Esther Investments Pty Ltd v. Marka- 
linga (opxit.) per Kennedy J at 199). The time limit set by 
the statute is 21 days and that is a time limit to be observed. 
One might be pardoned for expecting a clear understanding 
of this and for regarding "an oversight" on the part of 

counsel in such a matter with little sympathy. This may be 
particularly so in circumstances where the failure to follow 
other requirements set down, for example in the case of the 
composition of and the filing in proper time of Appeal 
Books, may lead to the conclusion in a particular circum- 
stance that the merit which lies in excusing an isolated 
oversight would not exist where that oversight is but one 
example of many (as to which see re Master Builders 
Association (1989) 70 WAIG 3053) (FB). 

As to whether there is an arguable case, the matter before 
the Commission at first instance involved evidence from the 
two principal persons involved, the now appellant and the 
now respondent. To the extent that upon appeal it is to be 
argued that the evidence of one witness should have been 
preferred over the evidence of another, then it is difficult to 
disclose that there is an arguable case. However to the extent 
that an appellant seeks to persuade the Commission that 
facts have been mistaken, or that there has been a failure to 
follow the uncontroverted evidence of one witness, as is 
alleged here, then an arguable case may be more readily 
identified. 

The final consideration concerns any degree of prejudice 
to the respondent In this regard it is noted that the 
respondent had been advised before the filing of the Appeal 
that an Appeal would be filed, and that no prejudice occurred 
due to the filing of the Appeal one day later. It is also true 
that there is no evidence of prejudice brought by the 
respondent. Indeed, with respect to the agent for the 
respondent, I was unable to derive much assistance from his 
submissions at all. It may be as well to re-state some matters 
which are quite well settled within this jurisdiction. 

1. An appeal lies against the decision of the 
Commission (section 49 of the Act). The decision 
of the Commission is embodied, in this case, in 
the Order which issued. Whilst a "decision" for 
the purposes of the Act includes an award, order, 
declaration or finding, an appeal lies against the 
decision of the Commission, and not its Reasons 
for Decision (see for example WA Tfeacher 
Education Authority v. Tertiary Education Aca- 
demic Staff Association, (1977) 58 WAIG 7 at 8). 
The Reasons for Decision are not the decision 
itself, but clearly the reasons for the decision. The 
date that the Reasons for Decision issued is not 
therefore relevant to this matter. 

2. On appeal, a question of public interest arises only 
in relation to an appeal from a finding (section 
49(2a)). A "finding" is defined as a decision, 
determination or ruling made in the course of 
proceedings that does not finally decide, deter- 
mine or dispose of the matter to which the 
proceedings relate. The decision of the Commis- 
sion at first instance in this matter is quite clearly 
a decision which finally determined the matter to 
which those proceedings related. No question of 
public interest arises in this matter (and see PKIU 
v. WA Newspapers Ltd, (1985) 65 WAIG 1355 at 
1356). 

3. As noted earlier in these Reasons, the date from 
which the 21 day period commences to run is the 
date upon which the decision at first instance was 
deposited in the office of the Registrar. Again with 
all due respect, it was not apparent from the 
submissions made by the agent for the respondent 
that an extension of time of only one day was in 
issue. 

Further, whilst the respondent is entitled to the fruits of 
the judgement at first instance, there was no evidence that 
the respondent had altered her position to her prejudice or 
that there was any other reason which would cause prejudice 
to the respondent if the extension of time was granted. As 
Kennedy J said in re Esther Investments (op.cit.): 

"There is no suggestion that it has done, or omitted 
to do, anything as a result of the judgement given in 
its favour." 
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In all of the circumstances, and notwithstanding the 
reservation which I feel regarding the standard to be 
expected from legal practitioners appearing in this jurisdic- 
tion, I support the making of an order for an extension of 
time as sought. 

Similar considerations arise in relation to the extension 
of time to file an Appeal Book. 

I now turn to the substantive appeal. The decision of the 
Commission at first instance was to require the appellant to 
pay to the applicant a sum of money composed of two parts. 
The first part is conveniently described as commission due. 
The complaint of the appellant in this regard is twofold. 
Firstly it says that although the sale to which the commission 
relates was made one day after the respondent had been 
terminated, and although it had been the respondent who had 
introduced the eventual purchaser to the vendor, that 
introduction had occurred one month earlier, at which time 
no interest in purchasing the property had been evinced by 
the eventual purchaser. It seems common ground that when 
the eventual purchaser did contact the appellant one day 
after the respondent had been dismissed, this was coinciden- 
tal and "out of the blue". The appellant states that there is 
uncontroverted evidence that industry practice is that in 
circumstances such as these, a commission is not payable. 
That may be so, and indeed it appears from the evidence 
given by the respondent at first instance that this is 
recognised. However the Commission at first instance is 
required to decide the matter according to equity, good 
conscience and substantial merit, and industry practice, 
whether clearly established or not is but one factor in that 
regard. Indeed this is implicit in the submissions of the 
appellant in that the appellant conceded that there may be 
circumstances where industry practice notwithstanding, a 
commission ought be paid. That is, if there was some 
suggestion that the appellant had engineered the whole thing 
(transcript page 18). 

In this regard it is to be noted that the evidence upon 
which the appellant relies is based upon a question asked of 
the respondent in cross-examination regarding industry 
practice where a sale occurs "three weeks down the track" 
after the termination of employment of the sales representa- 
tive who first listed the property (transcript page 28, and see 
also transcript page 42). In this case, the evidence is that the 
eventual purchaser concerned made contact with the 
appellant on the same day that the respondent was 
terminated (transcript pages 40, and 45) and the arrangement 
was signed the following day. That proximity in comparison 
with the evidence of "normal industry practice" may give 
rise to a consideration of merit. In other words, that the sale 
occurred within one day of the termination may not have 
been covered by the evidence of industry practice, and in 
those circumstances there may be merit in awarding the 
commission, or part of it. That is all the more so where the 
evidence is that the respondent was given one day's notice, 
and it is perhaps arguable that the contract of employment 
was on foot until the expiry of that notice. This was not 
specifically argued at first instance and it is not a matter 
which can be developed upon appeal. However it is clear 
from the evidence that another offer made via another real 
estate agency for the same property had come in for 
consideration on the weekend prior to the dismissal, and had 
been rejected on the morning upon which the dismissal 
occurred. The evidence is that if that offer had been accepted 
then the respondent would have received a commission on 
that basis (transcript pages 44, 55). Given that the evidence 
reveals that the respondent had as much or as little to do with 
the generation of that offer as she did with the offer which 
eventually sealed the arrangement, then there may be as 
much reason for the awarding of commission in the one 
circumstance and there is in the other. On that understand- 
ing, the Commission did not in my respectful observation, 
fall into error in awarding the commission payable in the 
face of clear industry practice if in the opinion of the 
Commission it was fair and right in accordance with section 
26 of the Industrial Relations Act for such a decision to be 
made. 

The Commission at first instance held that "the crucial 
factors in the claim for payment of commission are the fact 
that the sale of the property arose from the applicant's listing 
of it and the fact that she maintained contact with the person 
who finally purchased it" (Reasons for Decision page 4). As 
to the first of those two factors, the evidence is that the 
particular property in question was listed as a result of the 
efforts of the respondent herself (transcript pages 15, 29). 
However the evidence also is that there was no contact 
between the respondent and the person who finally 
purchased the property from the time of his initial contact 
to the time of termination (transcript page 29). Thus the 
conclusion of the Commission in this regard was not one that 
was open to it on the evidence and to that extent the 
Commission at first instance fell into error. 

It is appropriate to consider, as the appellant would have 
the Full Bench find, whether this error is sufficient to uphold 
the appeal. I have set out above a number of factors which, 
if argued, may have allowed the Commission at first 
instance to conclude that notwithstanding the evidence as to 
industry practice, the payment of the commission or part of 
it may have been merited. In the circumstances I am not 
persuaded that the decision reached at first instance to award 
payment of the commission was incorrect, it being one 
which for the reasons I have set out above was one 
reasonably open on the evidence. Indeed, far from being an 
incorrect decision, it is one with which I agree notwithstand- 
ing the disadvantages of an appellate bench in not being able 
to observe the wimesses at first instance. I am not persuaded 
that the mistake of fact of the Commission at first instance 
was such as to lead him into error in the decision which he 
eventually reached. Accordingly I would not uphold the 
appeal for that reason. 

The remaining consideration goes to whether or not the 
deduction by the appellant from the commission due and 
payable of an amount representing the excess of advertising 
expenditure beyond the allowed amount. In this, the 
evidence is not all that one would wish. However from the 
evidence of the appellant himself, it appears that there are 
two separate considerations. The first is that commission is 
due and payable pursuant to the contract of employment 
when sales are generated. The second concerns the 
advertising allowance and its operation. In the circum- 
stances which confronted the Commission at first instance, 
the appellant obviously thought that a "deduction" would 
occur from one because of the other because in the 
appellant's own words, "it was automatically deducted from 
her commission" (transcript page 46). 

To that extent, the evidence does not support the 
submissions made on appeal that what actually occurred was 
a subtraction rather than a deduction. Indeed I am not sure 
of a difference of significance between the two words in the 
context of this matter. In any event, I am unable to find from 
the evidence that the income to be earned by the respondent 
(the commission) and the deduction from any entitlement 
due of an amount due to the employer (in this case the excess 
advertising expenditure) was all part of the one mode of 
remuneration. The evidence before the Commission at first 
instance, such as it is, would lead one to the conclusion that 
there are two separate steps involved and that each 
component is separately identifiable and stands alone. In the 
absence of an award, the respondent's entitlement to 
remuneration depends upon her contract of service and the 
performance under it. The evidence as to that contract is that 
the appellant would pay to the respondent 50% of 
commissions earned and a 10% advertising allowance 
(transcript pages 13,32,33). However the respondent denied 
that anything over and above the allowance would be 
"automatically deducted from the commission" (transcript 
page 33). There is also evidence that some apparent 
overspending was not deducted from first payments made 
to the respondent (transcript page 61), which tends to 
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support the conclusion that the earning of the commission 
and the calculation and subsequent "deduction" of any 
excess advertising expenditure represents two separate 
exercises. Indeed, under cross-examination the appellant 
was asked: 

"So the accounts come to you, you're liable to pay 
them and then you seek to recover them, in this case, 
from the worker. Was that the system? 

Answer: That's generally the rule of thumb, yes." 
(transcript page 63) 

Accordingly on this ground of appeal, I do not find that 
the evidence before the Commission at first instance 
supports the argument of the appellant that the respondent's 
remuneration was the product of commission less excess 
advertising expenditure as one exercise. Accordingly that 
ground of appeal is not made out 

This leaves the situation where, on the evidence, the 
respondent did exceed the advertising allowance. The 
deduction unilaterally of it from a commission otherwise 
due and payable was not permissible pursuant to the contract 
of service, and the action of the employer was therefore 
wrong. On the authority of the Full Bench in Conti Sheffield 
Real Estate v. Brailey ((1992) 72 WAIG 1965) the 
Commission does not have the jurisdiction to require the 
payment of that sum by the respondent to the appellant. 

Finally it is to be noted that it was conceded on appeal 
that the amount "deducted" was $30.00 greater than it 
should have been. 

Accordingly I would dismiss the appeal. 
The President: In the circumstances, the appeal will be 

dismissed. 

Order accordingly. 
Appearances: Mr A C Thorpe (of Counsel) on behalf of 

the appellant. 
Mr R W Clohessy on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thomas Gabriel Esze t/a Tom Esze Real Estate 
and 

Janis Evelyn Layer. 
No. 1259 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER A. R. BEECH. 
8 April 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 7th day of December 1992 and having heard 
Mr A C Thorpe (of Counsel) on behalf of the appellant and 
Mr R W Clohessy on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 8th day of April 
1993 wherein it was found that the appeal should be 
dismissed, it is this day, the 8th day of April 1993, ordered 
that the appeal be and is hereby dismissal. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thomas Gabriel Esze t/a Tom Esze Real Estate 
and 

Janis Evelyn Layer. 
No. 1259 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER A. R. BEECH. 
8 April 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 7th day of December 1992 and having heard 
Mr A C Thorpe (of Counsel) on behalf of the appellant and 
Mr R W Clohessy on behalf of the respondent, and reasons 
for decision being delivered on the 8th day of April 1993, 
it is this day, the 8th day of April 1993, ordered that the 
appellant be and is hereby granted an extension of time until 
and including the 30th day of September 1992 for the 
instituting of appeal No 1259 of 1992. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Registrar 
and 

Metals and Engineering Workers' Union—Western 
Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The hearing and determination of the application herein 
had been adjourned for submissions from the parties as to 
whether the validity of the order at the heart of the 
application would be subject to attack in these proceedings. 
There is reference to this matter in our reasons for decision 
(Registrar v. MEWU and Others 73 WAIG 557). 

There were four major heads of submission before the 
Full Bench. 
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Firstly, it was submitted that since no order was before 
the Full Bench which had been sealed in accordance with 
s.36 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), then there was no 
order, as the Act required such an order to be made, to be 
enforced. 

Secondly, it was submitted, following observations made 
by the Full Bench in our reasons for decision herein of 18 
February 1993, that the order, although dated 19 June 1992, 
was not deposited in the registry, according to the stamp on 
the order, until 23 September 1992 and could not have effect 
until then. 

Thirdly, the submission was that s.34 of the Act, the 
privative clause of the Act, did not prevent the Full Bench 
determining the validity or otherwise of the order. 

Fourthly, the submission for the respondents was that the 
terms of the order were such that it could rightly be said to 
be uncertain and that the exercise of the power under s.44 
of the Act (in making the order) was, therefore, ultra vires 
and void. 

We turn to the submissions made in relation to s.36 of the 
Act. S.36 is quite plain. Every decision, which includes 
every award, order, declaration or finding (see s.7 of the 
Act), is required to be sealed with the seal of the 
Commission, to be deposited in the office of the Registrar 
and be open to inspection without charge during office hours 
by any person interested. 

It is quite clear that a decision without a seal is not a 
decision of the Commission perfected as such (see McCorry 
v. Como Investments Pty Ltd 69 WAIG 1000 at 1001-1003 
per Brinsden J), so the submission went. 

Exhibit 2, which was tendered as the order of the 
Commission sought to be enforced, bore no seal. However, 
the applicant through counsel was given leave to tender the 
order bearing the seal of the Commission as exhibit 2A. The 
order, therefore, did comply with s.36 of the Act in that 
respect. That submission, therefore, had no substance to it. 

We now turn to the submission which relates to the order 
being dated 19 June 1992, but being deposited in the office 
of the Registrar on 23 September 1992, some three months 
and four days later. 

The question of whether the date of an order is the date 
when it is pronounced in the Commission, or another date, 
was considered and decided in McCorry v. Como Invest- 
ments Pty Ltd {op cif), as we have said. Brinsden J, having 
considered s.34 and s.36 of the Act, held that, having 
particular regard to the technical legal words "signed and 
delivered" in s.36, and s.34, that the decision of the 
Commission shall be contained in the order of the 
Commission signed and delivered, the delivery being the 
depositing of it in the office of the Registrar. 

Brinsden J went on to say at page 1002:— 
"Upon the latter event happening the decision of the 

Full Bench and/or the Commission or Commission in 
Court Session has been pronounced." 

The question in that matter was what was the date of the 
decision for the purposes of calculating whether an appeal 
had been instituted within 21 days of the decision of the Full 
Bench. Rowland J expressed no opinion on that point. 
Kennedy J said at page 1003:— 

"In my opinion, sections 34, 35 and 36 make it 
sufficiently clear that the "decision" of the Commis- 
sion is a document." 

Kennedy J then went on to say that, in his opinion, the 
appeal was competent because it had been instituted within 
21 days of the date of the decision, which was the date when 
it was signed, sealed and deposited in the office of the 
Registrar. 

In other words, the decision required to be signed, sealed 
and deposited and the date on which those events occurred 
or the date when the last of those events occurred is the date 
on which it became a decision of the Commission. 

Ms Smith (of Counsel), who appeared for the applicant, 
submitted that there is no provision as to when such 
depositing is to be done. However, the date on which it is 
done is not the date when the reasons are delivered or the 

date of pronouncement of the order. The fact of the matter 
is that the decision is not "perfected" until all those acts 
are done. 

McCorry v. Como Investments Pty Ltd {op cit) is 
authority for the proposition that a decision of the 
Commission is not a decision of the Commission unless it 
is signed, sealed and deposited, and until it is so signed, 
sealed and deposited in accordance with s.36 of the Act (see, 
too, CMEU v. UFTIU 70 WAIG 3913, per Rowland J at 
pages 3913-3914, Nicholson J at page 3915, and Walsh J at 
pages 3917-3918 quoting Kennedy J). 

As Kennedy J said in McCorry v. Como Investments Pty 
Ltd {op cit) at page 1003, that is different from what is 
prescribed for judgments or orders under 0.42 rule 1(1) of 
the Supreme Court rules where the date of an order or 
judgment is the date of its pronouncement. 

We think that what was said in McCorry v. Como 
Investments Pty Ltd {op cit) is quite plain, and that, 
therefore, Ms Smith's arguments to the contrary, which we 
have considered, do not persuade us. The reference to the 
law of contempt, to which she took us, was a reference to 
orders or judgments ' 'perfected'' in a different manner from 
what the Act prescribes for decisions. 

In this case, the order made was, for those reasons, not 
a decision of the Commission until the date when the order 
was deposited, namely 23 September 1992, the date when 
the order became a decision as defined. 

What is, of course, significant for the purposes of this 
matter is that the particulars of the application allege that 
breaches of the order occurred on 20 June 1992 and on 21 
June 1992 and 29 June 1992. At that time, there was no 
decision of the Commission, since no order had been 
deposited in the registry. 

It was for that reason that Mr Edwards (of Counsel), who 
appeared for the Metals and Engineering Workers' Union— 
Western Australia, submitted that the application should 
now be dismissed. 

Certainly, no evidence has, as yet, been led on the hearing 
of this application. However, no application was made to 
amend the particulars. We can, therefore, only take it that 
the applicant's case is as set out in the particulars and that 
the breaches alleged to have occurred are all alleged to have 
occurred on those dates in June 1992 to which we have just 
referred. Indeed, Ms Smith's argument seemed to accept that 
that was the basis of the matter. 

That being so, there was no order which constituted a 
decision under s.34 and s.36 of the Act at the time that the 
alleged breaches occurred and no order which might be 
breached. 

The application, therefore, is and was based on alleged 
facts which could not constitute a breach of any decision. 
It matters not that S.84A of the Act refers to limited 
categories of "decision" as that word is defined in s.7 of 
the Act. An order still, of course, is a decision, as defined. 

For those reasons alone, the application should be 
dismissed. 

However, there was another question of some importance 
which we ought to address, even though it is not germane 
to the application before us, because it is a matter of 
substantial importance. That question is whether the validity 
of an order made by the Commission, constituted by a single 
Commissioner (as was the case here), can be brought into 
question before the Full Bench in S.84A proceedings. 

It was the case for the respondents that such an order 
could be so challenged. It was the case for the applicant that 
it could not. The respondents' case was that they could 
challenge the order before the Full Bench exercising 
jurisdiction and power under s.84A of the Act, and that s.49 
of the Act was not the sole channel for the challenge of the 
validity of the order, the subject of this application. 

The respondents relied upon Registrar v. AMWSU 69 
WAIG 1904. In that case, there were S.84A proceedings and 
the Full Bench dismissed an application for enforcement of 
an order of the Commission on the basis that the order was 
made beyond the power conferred by s.44 of the Act upon 
the Commission, constituted by a single Commissioner. 



The orders in this case were, it was not in dispute, orders 
made under s,44(6). It was not said that they purported to 
be anything more than "interim" orders. 

However, in that case, no argument was put to us that the 
order was not able to be called into question before the Full 
Bench exercising jurisdiction and power under S.84A. In the 
face of detailed argument, as has been put here, we do not 
regard ourselves as bound by Registrar v. AMWSU (op cit). 

It was Ms Smith's strong submission that an order made 
by a single Commissioner, as this was, could not be brought 
into question in these proceedings. Central to that submis- 
sion was the fact that no appeal against the decision had been 
instituted under s.49 of the Act against the order sought to 
be enforced. 

In addition, it was certainly not said to us that there was 
any proceeding afoot to challenge the order in question by 
way of prerogative writ or that there had been any such 
proceeding. 

Mr Edwards submitted to us that s.34(3) and (4) of the 
Act did not inhibit us from determining whether the order 
in question was a valid exercise of the power. In any event, 
s.34(3) and (4) only apply to a court and the Commission 
is not a court, so the submission went. In that context, we 
were referred to RRIA v. AMWSU and Others 69 WAIG 
990 per Nicholson J and Attorney General v. British 
Broadcasting Corporation (1980) 3 All ER 161. 

It was submitted, too, by Mr Edwards that even if s.34(4) 
did apply to a review of proceedings by the Commission, 
then a question arose as to whether a privative clause such 
as s.34(4) prevents the review of a jurisdictional or 
non-jurisdictional error. 

We were referred to Re Sharkey P, George and Beech CC; 
ex pane Robe River Mining Company Pty Ltd (No 2246 of 
1992) (unreported) (FC) (Supreme Court of WA), delivered 
on 25 November 1992, and Re WAIRC; ex parte CWAI (No 
2715 of 1991) then (unreported) (FC) (Supreme Court of 
WA), delivered on 27 March 1992, but now reported at 
[1992] 6 WAR 555. 

It was submitted, too, that a privative clause would not 
be construed so as to oust a review by a supervisory court 
for a jurisdictional error. 

We were referred to a number of cases. These included 
Hockey v. Yelland and Others (1984) 157 CLR 124, R v. 
Medical Appeal Tribunal; ex parte Gilmour (1987) 1 KB 
574, Houssein and Another v. Under Secretary for Industrial 
Relations and Technology (NSW) and Another (1982) 148 
CLR 88 and Re Western Australian Trotting Association; ex 
pane Chambers (No 1684 of 1992) (unreported) (FC) 
(Supreme Court of WA) per Malcolm CJ at pages 5-6. 

There is, of course, a distinction between jurisdictional 
and non-jurisdictional error, it was submitted (see R v. Gray 
and Others; ex pane Marsh and Another (1985) 157 CLR 
351 and Public Service Association of SA v. FCU of SA 
(1991) 65 AUR 610). 

In other words, we were invited to find that s.34(3) and 
(4) of the Act should not be construed to prevent the Full 
Bench from deciding the jurisdictional soundness of the 
subject order. 

Where an order of a tribunal or inferior court is affected 
by jurisdictional error, the decision, it was submitted, is 
void. There is nothing, therefore, for the privative clause to 
protect, so the submission went 

The submission as to the question of jurisdiction was that 
the order was void for uncertainty. Mr Edwards' submis- 
sions were adopted by the other respondents by their 
counsel. 

Ms Smith, for the applicant, made a number of 
submissions on this point. The core of her submission was 
that jurisdictional errors cannot be challenged in these 
proceedings. Indeed, such a challenge can only be made in 
an appeal, and whether it can be challenged by a prerogative 
writ is another matter, although the Full Court of the 
Supreme Court has held that certiorari will not generally lie 
against decisions of the Commission where a right of appeal 
exists, so the submission went. 

The alternative submission was that, in any event, the 
order was not uncertain, as submitted, and detailed 
submissions were made concerning that question. 

We were taken to a number of authorities for the 
proposition that in Australia and England the courts have 
recognised that it is not appropriate to make any collateral 
attack on an order in proceedings where it is alleged that 
there has been a failure to comply with an order if the proper 
remedy by way of appeal had not been taken up by lhat 
party. 

We were taken to Vestry of St James and St John, 
Clerkenwell v. Feary (1890) 24 QBD 703 at 708. That was 
considered and quoted by the High Court in Twist v. 
Randwick Municipal Council (1976) 12 ALR 379 (HC) per 
Barwick CJ at pages 383-384, per Mason J at pages 384 and 
387, and per Jacobs J (see, too, Re WAIRC; ex parte CWAI 
(op cit)). 

The submissions were that both of those cases were 
authorities for the proposition that where a right of appeal 
existed which had not been exhausted, then it was exclusive 
in the absence of a denial of natural justice (see Twist v. 
Randwick Municipal Council (op cit)). In this matter, there 
was a right of appeal and no denial of natural justice, we 
should observe. 

Secondly, there could be no issue of a prerogative writ, 
unless there was an allegation of a failure to afford natural 
justice, and that had not been alleged here (see Re WAIRC; 
ex parte CWAI (op cit)). 

In addition, Ms Smith referred to three other authorities 
relating to collateral attacks on orders. These were Mosman 
Park Town Council v. Walker (Appeal No 145 of 1990) 
(unreported) (FC) (Supreme Court of WA), delivered on 26 
April 1991, Commissioner of State Taxation v. Bayswater 
Hire Cars Pty Ltd (Appeal No 38 of 1989) (unreported) (FC) 
(Supreme Court of WA), delivered 15 November 1989, and 
Mark Stephen Holdings Pty Ltd and Others v. Garlick 
(Appeal Nos 413 to 417 of 1986) (unreported) (Supreme 
Court of WA) per Pidgeon J, delivered on 8 December 1986. 

Mr Schapper (of Counsel), who appeared for the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch, made 
some submissions, too, in relation to this question. His 
submission was that unlike the position in Twist v. 
Randwick Municipal Council (op cit) where there were full 
rights of appeal to the District Court from a decision of a 
local council to demolish a building, that was not the case 
here. This was because, firstly, this was an appeal against 
a finding, and the appeal under s.49(2a) of the Act was 
conditional upon establishing that a question of such 
importance arose that, in the public interest, an appeal 
should lie. That requires a discretionary decision of the Full 
Bench, he submitted. 

Then, the power of the Full Bench in deciding appeals is 
limited to determining whether there was an error in the 
exercise of the discretion (see House v. The King 55 CLR 
499). 

The submission was, further, that in Twist v. Randwick 
Municipal Council (op cit) the judgment relied on the person 
appealing to the District Court where a completely fresh 
hearing going to the exercise of the discretion could occur. 
In this case, that was not so, he submitted. 

Conclusions. 
Firstly, the order herein made under s.44(6) of the Act was 

plainly a "finding" as that is defined in s.7 of the Act. It 
did not purport to dispose finally of the matters in dispute 
before the Commission (see as to the nature of s.44(6) orders 
RRIA v. AMWSU and Others 69 WAIG 1873 and RRIA v. 
AMWSU 69 WAIG 2629). 

Secondly, this was the "decision" as defined of a single 
Commissioner. 

Thirdly, it was a decision of a single Commissioner, and 
was, as such, one which was subject to a right of appeal 
under s.49 of the Act. 
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Fourthly, as a finding, it was a decision against which an 
appeal would lie only if, in the opinion of the Full Bench, 
the matter were of such importance that in the public interest 
an appeal should lie. 

Fifthly, it is the law that in relation to an appeal against 
a decision such as this was, there must be established an 
error in accordance with the principles set out in House v. 
The King {op cit) and RRIA v. AWU 67 WAIG 320, as well 
as AMWSU v. RRIA 69 WAIG 985. 

However, obviously, appeals could be brought on matters 
of law such as a submission of lack of or excess of 
jurisdiction, in any event, as well as a complaint that natural 
justice was denied. Those are matters where miscarriage of 
the discretion would not be a relevant consideration. 

Sixthly, a decision of the Full Bench made under s.49 (and 
under other provisions, too, of the Act) is subject to appeal 
to the Industrial Appeal Court on the ground that the 
decision is erroneous in law or is in excess of jurisdiction, 
but upon no other ground (see s.90 of the Act). 

However, an appeal could lie, provided it was within s.90, 
against a decision of the Full Bench by which it declined to 
entertain an appeal in the exercise of its discretion under 
s.49(2a) of the Act. In other words, the relief available does 
not stop with the Full Bench. 

Seventhly, no appeal against the decision of the Commis- 
sion, constituted by the order of 19 June 1992, was ever 
instituted. It was not either submitted, at least before us, that 
any question of jurisdiction was raised before the Commis- 
sion which made the order in this matter the subject of these 
proceedings. We therefore assume that there was no 
challenge to jurisdiction before the Commission which 
made the order. 

It was not at any time alleged that natural justice before 
the Commission at first instance had been denied and it has 
not been suggested that any remedy in this matter has been 
sought by prerogative writ or otherwise. 

Eighthly, it is necessary to deal with the Act. In that 
context it is necessary to deal, too, with the authorities cited 
to us:— 

(1) We are not bound by the decision of the Full 
Bench in Registrar v. AMWSU {op cit) because 
the point raised in this matter was not argued 
before the Full Bench on that occasion. It has been 
very fully argued on this occasion. 

(2) In Vestry of St James and St John, Clerkenwell v. 
Feary {op cit) a vestry gave notice to the 
respondent under the Metropolis Management Act 
1862 (25 and 26 Viet) requiring him to furnish 
proper doors and coverings to a water closet; the 
respondent did not comply with the order and did 
not appeal to the County Council, which he could 
have done. The vestry then summoned him before 
the Magistrate who held that the order of the 
vestry was wrongly made and dismissed the 
summons. 

The Queens Bench Division on a case stated 
held that the respondent's proper remedy, if he 
objected to the order of the vestry, was by 
appealing to the County Council. Since there had 
been no appeal, the only question for decision was 
whether the order of the vestry had in fact been 
made and whether it had been disobeyed; if he 
decided those questions in the affirmative, the 
Magistrate was bound to convict. 

Lord Esher MR observed at page 712:— 
"In the present case notice was given, and 

the respondent had the choice of two reme- 
dies; but he took neither, but disobeyed the 
order". 

(3) In Twist v. Randwick Municipal Council {op cit), 
Vestry of St James and St John, Clerkenwell v. 
Feary {op cit) was considered, as we have said. 

In the former case, a demolition order was 
issued by a Municipal Council under the Local 
Government Act which was not complied with by 

the appellant. There was a right of appeal 
available which was to be exercised within a 
specific time under the Local Government Act 
1919 (NSW). Mr Twist had not availed himself of 
it. He sought then a declaration from the Supreme 
Court of New South Wales that the order directing 
the demolition was invalid. That relief was denied 
and he appealed to the High Court from the 
judgment of the Supreme Court of New South 
Wales. 

There was an allegation of a denial of natural 
justice in those proceedings. In the High Court 
Barwick CJ and Mason J, having observed that the 
appeal to the District Court enabled a full appeal 
on facts and law where the court could consider 
the exercise of discretion by the Council afresh, 
and, further, that, therefore, because of those 
features of the appeal, the subject matter of the 
section, the nature of the order empowered to be 
made, and the degree of urgency which may attend 
the making of such an order, then the right of 
appeal should be read as providing the exclusive 
remedy available to an owner who wishes to 
challenge the validity or correctness of an order 
made under s.317B(l) of the Local Government 
Act (NSW). 

Jacobs J held that though there were wide 
grounds of appeal provided in the Local Govern- 
ment Act {op cit), it could not be concluded that 
the legislature intended to exclude the right of an 
owner to be heard in natural justice. However, it 
was not the legislative intention that an order 
under the section subject to appeal to the District 
Court should without any resort to the right of 
appeal be able to be treated for all purposes as void 
and of no effect upon the ground that the principle 
of natural justice had not been observed (see Twist 
v. Randwick Municipal Council {op cit) at pages 
383-384 per Barwick CJ, pages 386-387 per 
Mason J and page 390 per Jacobs J). 

(4) In Mosman Park Town Council v. Walker {op cit) 
Rowland and Nicholson JJ reached a similar 
opinion in proceedings involving the decision of 
a person who had conducted an inquiry under a 
Local Government Act. Rowland J expressed it at 
page 8 of his reasons as follows:— 

"A plea by way of defence which tries to 
go behind the order where there is no appeal 
and the order can only be attacked by way of 
prerogative writs cannot be other than a 
collateral attack on a final decision au- 
thorised by statute which enables the debt to 
be created. Once the authority of the inquirer 
and his order is proved an attack otherwise 
than by way of one authorised by law must 
in my view be an abuse of process." 

In other words, Rowland and Nicholson JJ 
reached the same conclusion in relation to an 
attack on an order where no appeal was provided 
against the order. It would seem that it is a natural 
extension recognised in Twist v. Randwick Mu- 
nicipal Council {op cit) and Vestry of St James 
and St John, Clerkenwell v. Feary {op cit) that 
where an exclusive right of appeal exists a 
collateral attack is not competent. 

(5) The Commissioner of State Taxation v. Bayswater 
Hire Cars Pty Ltd {op cit), Malcolm CJ said at 
pages 7-8 of his reasons:— 

"In my opinion these authorities both 
confirm and require the construction of the 
provisions of the Stamp Act which I have 
adopted. Pidgeon J adopted the same ap- 
proach to the construction of the Act on a 
prosecution: see Mark Stephen Holdings Pty 
Ltd v. Garlick, Supreme Court of Western 
Australia; unreported; Library No. 6549; 



delivered 8th December 1986. The construc- 
tion contended for by counsel for the respon- 
dent would undermine the scheme of the 
legislation. For example, s.34C and the 
power of the Supreme Court to amend the 
assessment on appeal would be deprived of 
efficacy if an action on an assessment could 
be contested on the merits and, in particular, 
in the District Court of the Local Court, the 
merits of the assessment could be challenged 
otherwise than under ss.32 and 33 of the 
Stamp Act." 

As Ms Smith submitted. Re WA1RC; ex pane CWA1 (op 
cit) is authority for the proposition that the act is to be 
construed so that certiorari is excluded where a right to 
challenge the jurisdictional basis upon which an order in the 
Commission is made and where such order is the subject of 
a right of appal under the Act If no such right exists, the 
supervisory jurisdiction of the Supreme Court by way of 
prerogative writs is not excluded (in that case there was no 
statutory right of appeal against General Orders, and it was 
held that there was power to grant certiorari) (see per 
Rowland J at page 563). Murray J concluded that s.34(3) was 
to be given the effect that certiorari was not available in 
respect of the proceedings of the Commission. 

It is a fair extension of what was said in those cases to 
say that if the view was taken that prerogative writs were 
not available until the appeal processes were exhausted, then 
there exists an exclusive remedy of appeal within the Act 
which excludes collateral attacks. That exclusive remedy 
consists of appeals under s.49 and s.90 of the Act. 

In Re Sharkey P, George and Beech CC; ex parte Robe 
River Mining Company Pty Ltd (op cit) at page 19 per 
Nicholson J it was said that it was relevant, too, in the 
exercise of the discretion to grant a prerogative writ, to 
consider whether Parliament has provided an alternative 
remedy. 

In our opinion, one should look at the Act first, since that 
is what was done in all of the authorities to which we have 
been referred. 

Firstly, as will be clear from what we have said above, 
this case is one where no challenge was made to the exercise 
of jurisdiction previously, and the exercise of power is said 
to have occurred ultra vires because the terms are said to 
render the order uncertain, and, therefore, it was ultra vires 
the Act. 

In addition, the denial of natural justice was not in 
question as it was in Twist v. Randwick Municipal Council 
(op cit), but there is ample scope for that question to be dealt 
with on appeal in this jurisdiction. One should look at the 
Act, however. The Act is a scheme which constitutes the 
Commission differently to perform different functions, to 
exercise different powers, and has different jurisdictions 
conferred on the Commission differently constituted. For 
example, the Commission constituted as the Full Bench only 
can hear appeals. It cannot if constituted otherwise. The 
Commission constituted by a single Commissioner deals 
with matters under s.32, s.40, s.41 and s.44 of the Act, inter 
alia, for example. The Commission so constituted cannot 
enforce an award or order. The Full Bench can, and only the 
Full Bench (see S.84A of the Act) can deal with an 
application for enforcement under s.84A. Only the Commis- 
sion in Court Session may issue General Orders (see s.50 
and s.51 of the Act). There are many such examples. To 
reinforce that scheme, there is, of course, s.34 of the Act 
which confines challenges in "Courts" to the terms of the 
Act. 

In this case, a s.44 order was made by a single 
Commissioner, duly constituting the Commission for that 
purpose. The application for enforcement comes before the 
Commission constituted by the Full Bench which is the only 
way in which the Commission can be constituted to deal 
with a S.84A application. 

In addition, the respondents herein had a right of appeal 
to the Full Bench against the order sought to be enforced and 
that is the only manner in which the Commission can be 

constituted for the purposes of s.49 appeals. Appeals do not 
stop there, of course. There are two tiers. As we have 
observed, decisions under s.49 of the Act are all appealable 
by way of s.90 of the Act to the Industrial Appeal Court. In 
our opinion, the Act is somewhat compartmentalised in its 
functions, as we have illustrated. The Full Bench could not 
exercise power under s.49 and S.84A at the same time. Those 
are different powers and different functions. In other words, 
the legislature has provided separate paths within the Act for 
enforcement on the one hand, and for appeals on the other. 
It does not intend that the Full Bench constituted to deal with 
an application to enforce an order, award, etc, should 
exercise its powers under s.49 at the same time. If the 
legislature had so intended, it would clearly have said so. 
It clearly says the opposite. 

What has happened is that within the meaning given to 
that term in Mosman Park Town Council v. Walker (op cit) 
and Twist v. Randwick Municipal Council (op cit), an 
exclusive appeal process exists through which are to be 
channeled all challenges upon decisions of the Commission 
(see s.49, s.34 and s.90 for example). In our opinion, 
therefore, the only way in which a decision can be 
questioned or challenged by any part of the Commission, 
when the decision is made by a single Commissioner, is 
before the Full Bench under s.49 and thereafter before the 
Industrial Appeal Court under s.90. 

What then was available was an exclusive appeal 
jurisdiction with remedies available to be sought, which 
jurisdiction was not utilised in this case. There are other 
remedies, too. Prerogative writs are available as a remedy 
where there is no appeal remedy available through the 
Commission to the Industrial Appeal Court. 

Hence, applying the terms of Vestry of St James and St 
John, Clerkenwell v. Feary (op cit), what the Full Bench has 
to determine is whether an order was made and whether it 
was breached (at least as the first step). We think that the 
judgment in Mosman Park Town Council v. Walker (op cit), 
and especially that of Jacobs J in Twist v. Randwick 
Municipal Council (op cit), support the view which we have 
taken, as does that of the Chief Justice in Commissioner of 
State Taxation v. Bayswater Hire Cars Pty Ltd (op cit). 

In short, the statutory scheme of the Act provides an 
exclusive right of appeal from decisions of single Commis- 
sioners, and, indeed, by virture of s.90, from the Commis- 
sion constituted otherwise than by a single Commissioner. 
It provides that right of appeal in broad enough terms to deal 
with questions of jurisdiction and natural justice, as well as 
others. 

Appeals under s.49, (different from the case in Twist v. 
Randwick Municipal Council (op cit)), are not from the 
administrative orders of councils in relation to demolition 
of dwellings, but against decisions as such made following 
conciliation proceedings, or as a result of arbitral or other 
proceedings in the Commission, which is a formal tribunal 
and not an authority administering areas of responsibility 
such as a council is. 

Hence, to equate this matter to Twist v. Randwick 
Municipal Council (op cit), in submitting that the appeal 
process is more limited than in Twist v. Randwick 
Municipal Council (op cit), where the District Court could 
hear appeals de novo, is not to the point. 

The circumstances, for those reasons, are somewhat 
different. More cogent in this case is Jacobs J's reasoning 
in Twist v. Randwick Municipal Council (op cit) and the 
authority of Mosman Park Town Council v. Walker (op cit). 

It is important, too, to say that because of the plain 
legislative scheme of the Act, which provides defined 
channels for appeals against orders, there is no room to raise 
an alleged jurisdictional error, except as the Act provides, 
and that is not in s.84A proceedings which these were. 

In our opinion, a decision made by a Commissioner sitting 
alone is not subject to collateral attack before the Full Bench 
exercising jurisdiction under S.84A of the Act. That is the 
legislative scheme of the Act as we have described it above. 
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It is not necessary to consider the effect of s.34 of the Act 
and whether the Commission is a court, nor to consider 
whether the decision in this matter could be said to be void 
for uncertainty. 

For those reasons, this application will be dismissed. 
Order accordingly 

Appearances: Ms J.H. Smith (of Counsel) on behalf of the 
applicant. 

Mr D.H. Schapper (of Counsel) on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch. 

Mr S.R. Edwards (of Counsel) on behalf of the Metals and 
Engineering Workers' Union—Western Australia. 

Ms I.E. Gillard (of Counsel) on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Registrar 
and 

Metals and Engineering Workers' Union—Western 
Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 22nd day of February 1993 and having heard 
Ms J.H. Smith (of Counsel) on behalf of the applicant, Mr 
S.R. Edwards (of Counsel) on behalf of the respondent, the 
Metals and Engineering Workers' Union—Western Austra- 
lia, Ms J. Gillard (of Counsel) on behalf of the respondent. 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, Mr D.H. Schapper (of 
Counsel) on behalf of the respondents, the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 19th day of April 1993 
wherein it was found that the application should be 
dismissed, it is this day, the 19th day of April 1993, ordered 
that the application be and is hereby dismissed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH—ONIONS— 
Application for Alteration 

of Rules— 

Editor's Note: Previous Reasons for Decision and Orders 
published (73 WAIG 563). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

29 April 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

There were submissions made by Mr Nisbet QC on behalf 
of the objector, the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers, in support of an oral application in this 
matter. The oral application, and indeed the submissions, 
had two branches. TTte first was that the Full Bench should 
find that it had no jurisdiction to entertain the application 
before it. Mr Nisbet took us to s.55(5) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), which reads as follows:— 

"Notwithstanding that an organization complies 
with section 53(1) or 54 (1), the Full Bench shall refuse 
an application by the organization under this section if 
a registered organization whose rules relating to 
membership enable it to enrol as a member some or all 
of the persons eligible, pursuant to the rules of the 
first-mentioned organization, to be members of the 
first-mentioned organization unless the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6, to permit registration." 

In addition, he took us to s.6(e) of the Act, which reads 
as follows:— 

"The principal objects of this Act are— 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations;" 

Both of those provisions relate to overlapping of 
eligibility clauses, or, as it is called colloquially, "cover- 
age". 

S.55(5) was, it was submitted, mandatory in its terms, and 
indeed it is (see per Olney J in FMWU v. FCU and Others 
(1985) 65 WAIG 2033 at 2036). Mr Nisbet took us further 
to what Olney J said in FMWU v. FCU and Others (op cit) 
at page 2036. What His Honour said, Mr Nisbet submitted, 
was that it was almost impossible to conceive of a good 
reason as that phrase is used in s.55(5). He referred to this 
passage to support that submission:— 

"It will be a very rare case indeed in which an 
unsuccessful applicant for registration can Ire heard to 
say that the Full Bench has committed an error of law 
in not being satisfied that good reason exists to permit 
overlapping registrations. I hesitate to suggest that this 
can never occur although I cannot at this stage 
contemplate circumstances in which it may arise." 

That was submitted to be authority for the proposition that 
it is a very rare case where such an application which would 
result in overlapping could succeed, to paraphrase what Mr 
Nisbet said. He also took us to Hansard of 18 October 1984 
to explain the meaning of the section further. 
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Next, it was submitted that Nestle Australia Ltd v. Equal 
Opportunity Board and Others [1990] VR 805 was authority 
for the proposition that unless jurisdiction can be gained 
from an examination of the face of the application there is 
no jurisdiction. It was submitted that unless the application 
contained a statement of "the good reason" relied upon in 
compliance with s.55(5), then the only jurisdiction which 
could be exercised was to refuse the application as s.55(5) 
commanded. 

Further and alternatively, Mr Nisbet submitted that the 
Full Bench ought to exercise its jurisdiction under 
s.27(l)(a)(ii) and (iv) of the Act and dismiss the application 
or refrain from hearing it. This was because the question of 
overlapping arose in this matter. 

It was submitted, too, that the application should be 
dismissed because no good could come of it, only conflict 
and disputation. 

We were referred to a number of authorities as to the 
width of our discretion, but we are quite satisfied that our 
discretion is wide and that s.27(l) read with s.26 of the Act 
govern it in the sense of any legal prescription. In other 
words, we do not quarrel with Mr Nisbet's submission that 
our discretion under s.27 is very wide. 

Mr Nisbet urged us to take into account other factors such 
as the allegation that the application sought to overturn a 
demarcation line which has existed for a long period of time, 
and that there was a long history of regulation of the 
industry, accordingly. Further, there was, he said, because 
of that, a public interest consideration. 

Mr Nisbet's submissions were supported by Mr Blyth 
who appeared for all of the other objectors. 

Mr Le Miere (of Counsel), who appeared for the 
applicant, made a number of submissions. Firstly, he 
submitted that there was no jurisdictional point raised. 
Secondly, the application plainly disclosed a matter within 
the jurisdiction of the Commission. 

It is an application to alter the rules, he submitted. Indeed, 
s.55(5) is not a jurisdictional provision, so the submission 
went, because it prescribes the manner in which the Full 
Bench should deal with the application. 

Even if this were a jurisdictional point, so the submission 
went, then whether or not there is jurisdiction depends on 
whether there are good reasons to allow the application, 
notwithstanding the overlap. 

As to s.27(l)(a)(ii) and (iv), the submission was that the 
exercise of that power depended on the unlikelihood of the 
applicant succeeding, and the Full Bench has not heard the 
evidence. 

Further, what Olney J said in FMWU v. FCU and Others 
(op cit) was not to the effect that success was inconceivable 
where there was an overlapping in relation to an application 
to alter the rules. Rather, he submitted, what Olney J said 
was that it would be a very rare case indeed in which an 
unsuccessful applicant for registration could be heard to say 
that the Full Bench had committed an error of law in not 
being satisfied that good reason existed to permit overlap- 
ping registrations. He referred to the passage which Mr 
Nisbet read to us. 

In our opinion, the following is quite clear. Firstly, the 
application seeks an order that the Registrar be authorised 
to alter the rules, which is within the Full Bench's 
jurisdiction, specifically conferred on it under s.62(2) of the 
Act. In other words, the application in its terms is brought 
plainly v/ithin the Full Bench's jurisdiction. R v. Gray and 
Others; ex pane Marsh and Another (1985) 157 CLR 351 
is not authority to the contrary. 

Next, FMWU v. FCU and Others (op cit) is not authority 
for the proposition that it is almost inconceivable that an 
application can succeed where overlapping exists. The plain 
words of s.55(5) say the contrary. What His Honour, Olney 

J, said is quite clear, and that is that it is a very rare case 
indeed in which an unsuccessful applicant for registration 
can be heard to say that the Full Bench has committed an 
error of law in not being satisfied that good reason exists to 
permit a registration (or alteration) which would bring about 
overlapping coverage. Indeed, in an earlier part of the same 
passage, His Honour said:— 

"No doubt, in any particular case the Full Bench will 
take account of the extent of the potential overlapping 
in determining whether or not it is satisfied that there 
is good reason to permit the new registration but that 
is a matter for the Full Bench to consider and is not 
something which the statute seeks to control by laying 
down criteria." (our emphasis) 

In other words. His Honour recognised quite clearly that 
s.55(5) raises a question which exists for the Full Bench to 
determine in applications to register an organisation or to 
authorise alteration of its rules. That question is whether 
there is a good reason consistent with the objects of the Act 
prescribed in s.6 to permit registration if there is "overlap- 
ping" as defined in s.55(5). That is, in fact, what the statute 
says. 

Next, in any event, it is quite plain that the point is not 
a jurisdictional point. S.55(5) does not limit or delineate the 
Commission's jurisdiction. S.62(2) of the Act confers 
jurisdiction in these matters. What s.55(5) does is to direct 
the Commission in the terms described by Olney J in 
FMWU v. FCU and Others (op cit) at page 2036 in the 
exercise of its discretion, or in the method of the exercise 
of the power conferred upon it, by prescribing how an 
application is to be dealt with, or at least is to be dealt with 
where ' 'overlapping'' as prescribed would be occasioned by 
granting the application. The point raised is simply not a 
jurisdictional one for those reasons. 

Next came the question of s.27(l)(a)(ii) and (iv) of the 
Act. In our opinion, to dismiss or refrain from hearing the 
application at the stage when this submission was made, 
which was before the applicant had called any evidence, 
would be contrary to equity and good conscience, would 
deprive us of the opportunity to, and prevent us from, 
exercising our duty to deal with the substantial merits of the 
case, and would be a decision made without hearing the 
evidence. It would constitute a failure of the Full Bench to 
cany out its duty to exercise its jurisdiction. The question 
which is said to be in those proceedings posed in relation 
to s.55(5) cannot be answered without hearing the evidence. 

The application is therefore dismissed. 

Appearances: Mr R.L. Le Miere (of Counsel) and with 
him Mr B.L. Tfee (of Counsel) on behalf of the applicant. 

Mr G. Blyth on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sailing Club 
(Inc), Olimpos Pty Ltd trading as Hyatt Regency Perth, 
Ballingarry Pty Ltd trading as Subiaco Hotel, Burswood 
Resort (Management) Ltd trading as Burswood Resort 
Casino, the Restaurant and Caterers Association of Western 
Australia Inc, Spotless Catering Services Ltd trading as 
Nationwide Food Services, Beeches Restaurant Pty Ltd 
trading as Sails Restaurant, and as agent on behalf of K-Mart 
Australia Ltd trading as the Metro-Maddington Shopping 
Centre, Fossey Australia Ltd trading as Coles Variety, and 
Myer Stores (WA) Ltd, as objectors. 

Mr P.M. Nisbet QC and with him Mr J.G.M. Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, as objectors. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

27 April 1993. 
Corrected Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of April 1993, and the Full Bench 
having heard Mr R.L. Le Miere (of Counsel) and with him 
Mr B.L. Tee (of Counsel) on behalf of the applicant, Mr G. 
Blyth on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, the 
Restaurant and Caterers Association of Western Australia 
Inc, Spotless Catering Services Ltd trading as Nationwide 
Food Services, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, and as agent on behalf of K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, Fossey 
Australia Ltd trading as Coles Variety, and Myer Stores 
(WA) Ltd, as objectors, and Mr P.M. Nisbet QC and with 
him Mr J.G.M. Fiocco (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
("the LTU"), as objectors, and the LTU having made oral 
application that the Full Bench dismiss the application 
herein for want of jurisdiction, or, further, that the Full 
Bench dismiss or refrain from hearing the said application 
under s.27(l)(a)(ii) and (iv) of the Industrial Relations Act 
1979 (as amended), and the Full Bench having determined 
that its reasons for decision will issue at a future date, it is 
this day the 27 th day of April 1993, ordered that the said oral 
application by the said LTU be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 

Application for Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Association of Draughting, Supervisory 

and Technical Employees, Western Australian Branch. 
No 954 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

26 March 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner George and myself. 

In this matter, two organisations, the Metals and 
Engineering Workers' Union—Western Australian Branch 
(hereinafter referred to as "MEWU") and The Association 
of Draughting, Supervisory and Technical Employees, 

Western Australian Branch (hereinafter referred to as 
"ADSTE"), applied for the registration of a new organisa- 
tion to be registered by the authority of the Full Bench. In 
other words, the two organisations, which they are by virtue 
of s.7 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), applied to amalga- 
mate to form a new organisation. 

Notices of objection and notices seeking leave to 
intervene were filed on behalf of a number of persons. Mr 
Caspersz (of Counsel) represented them. 

When this matter was first heard, submissions were made 
as to their right to object and to intervene, and in reasons 
for decision dated 21 October 1992 this Full Bench, 
applying its decision in Re Forest Products, Furnishing and 
Allied Industries Industrial Union of Workers, WA 70 
WAIG 3974 (the Forest Products case), refused leave to 
object and leave to intervene (see 72 WAIG 2526). 

One of the purported objectors who sought leave to 
intervene, namely Robe River Mining Company Pty Ltd 
(hereinafter referred to as "RRMC"), applied to the 
Supreme Court for Writs of Certiorari, Prohibition and 
Mandamus against the Full Bench claiming that the writs 
should issue in relation to the decision of the Full Bench of 
1 October 1992, when it declared RRMC had no sufficient 
interest such as to enable it to have leave to intervene in the 
application or to object (72 WAIG 2526). 

The Full Court of the Supreme Court (Ex parte Robe 
River Mining Company Pty Ltd (No 2246 of 1992) 
(unreported)) then issued an order absolute on 7 December 
1992 for Writs of Certiorari and Mandamus, which, firstly, 
removed into the Supreme Court for the purpose of quashing 
the same, the decision of the Full Bench made on 30 
September 1992 "to the effect and to the extent that the 
applicant has no standing to object to application no. 954 
of 1992". Secondly, the order was to the effect that a Writ 
of Mandamus be issued directing the Commission to hear 
an application from the applicant (our underlining) on the 
question of whether it had a sufficient interest to be heard 
on the objection. There were also orders made as to costs. 

No order for prerogative relief was made in favour of any 
other person who sought to object or who sought leave to 
intervene in these proceedings, nor, so far as we are aware, 
was any application made by any other person for 
prerogative relief. 

When the Full Bench convened again on 17 December 
1992 and 24 December 1992, the question of the status of 
the other applications to object and applications for leave to 
intervene was raised. The only person who sought remedies 
by way of prerogative writ and obtained remedies in relation 
to the order of the Full Bench "made on 30 September 
1992" was RRMC. It is clear that the orders made by the 
Supreme Court were restricted to that company's applica- 
tion, and to the Full Bench's order insofar as it related to 
RRMC. That this was not the case was not vigorously 
asserted by any of the advocates who appeared for any of 
the persons affected by our order and named in the heading 
thereto, when we invited their submissions. 

A different point of view was taken by Mr Caspersz who 
represented Robe River Iron Associates, which consisted of 
RRMC, Peko-Wallsend Operations Pty Ltd, Mitsui Iron Ore 
Development Pty Ltd, Pannawonica Iron Associates and 
Cape Lambert iron Associates. However, none of those 
persons or groups of persons did apply for a prerogative writ, 
as we have said. 

Mr Caspersz submitted that since the order we made on 
30 September 1992, insofar as it effected all of these 
persons, was based on an error of law, then we should cancel 
our order, and he cited authorities from single Commission- 
ers to that effect. 

In our opinion we had no power to cancel that order 
insofar as it effected these persons. The order is a matter of 
record. It was produced in accordance with s.34 of the Act 
in the form of an order. It was then dealt with in accordance 
with s.35 of the Act, and finally it was deposited in the 
registry on 20 October 1992. 
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The Commission, by virtue of s.12 of the Act, is a court 
of record and has an official seal. 

S.34(4) of the Act provides:— 
"Except as provided by this Act, no award, order, 

declaration, finding, or proceeding of the President, the 
Full Bench, or the Commission shall be liable to be 
challenged, appealed against, reviewed, quashed, or 
called in question by any court on any account 
whatsoever." 

No authority was cited to us to the effect that we had 
power to quash our own orders once they became a matter 
of record, or indeed to vary them. In any event, if we were 
to vary them nothing new was submitted to us which might 
persuade us that the orders should be varied. 

We therefore were of opinion that any question of any 
right to object or leave to intervene on the part of those 
persons named in our order of "30 September 1992" 
(1 October 1992), save and except RRMC, has already been 
disposed of by us. 

Mr Caspersz then went on to submit that there was no 
jurisdiction to hear this application by virtue of s.55(3) of 
the Act. S.55(3) provides as follows:— 

"An application under this section shall not be listed 
for hearing before the Full Bench until after the 
expiration of thirty days from the date of the issue of 
the Industrial Gazette in which the matters referred to 
in subsection (2) are published." 

S.55(3), he submitted, had application by virtue of s.72(3) 
of the Act which provides:— 

"The provisions of this Division applying to and in 
relation to the registration of organizations under 
section 53(1) or 54(1), other than section 55(5), shall 
apply with such modifications as are necessary, to and 
in relation to the registration of an organization under 
this section." 

The gist of his submission was that, given the terms of 
the judgment of the Supreme Court in the application for 
prerogative writs (Ex parte Robe River Mining Company 
Pty Ltd (No 2246 of 1992) (Supreme Court of Western 
Australia, Full Court)), then the whole of the application 
should be re-advertised to give an opportunity to "any 
person", a phrase appearing in s.55(2)(c) of the Act, to 
object to it. This was because the effect of the judgment of 
the Supreme Court was that "any person" was no longer 
restricted in meaning to members of the union, which is 
what the Full Bench had held in applying the Forest Products 
case (op cit). 

There is no doubt now, of course, that s.55(2)(c) would 
apply following the judgment of Their Honours of the 
Supreme Court. What s.55(2)(c) requires is that there be a 
notice inserted in the Industrial Gazette which includes a 
notice of the application and includes a notice that any 
person who objects to the registration of the organisation, 
or in this case amalgamation of the two organisations, and 
who, having given notice of that objection within the time 
and in the manner prescribed, satisfies the Full Bench that 
he has a sufficient interest in the matter, may appear and be 
heard in objection to the application. 

There was a notice inserted at 72 WAIG 1937, which 
includes a notice to that effect. 

Mr Caspersz's submission was that "any person", as it 
appeared in that notice, since it had to be read in the light 
of the Forest Products case (op cit) interpretation, meant that 
"any person" was limited to persons who were members 
only, and therefore that the notice was invalid. 

Mr Caspersz therefore submitted that the proceedings be 
adjourned to allow the notice to be re-advertised. Again, and 
alternatively, he submitted that such re-advertising should 
be allowed to occur as a matter of equity and good 
conscience. 

Mr Schapper (of Counsel) submitted that what Mr 
Caspersz was submitting was not that the notice was 
defective, but that people's understanding of it was 
defective. However, notwithstanding the decision in the 

Forest Products case (op cit), a number of persons, including 
Mr Caspersz's clients, following publication of the notice, 
did in fact file notices of objection, he added. 

There was no evidence that any person was deterred from 
objecting by the words of the notice either. 

In our opinion, the notice was not defective. The plain 
words do not restrict the class of persons who might object 
to those persons whom the Forest Products case (op cit) said 
were entitled to object. The notice contained, materially, the 
words of s.55(2)(c) of the Act. The sentence in the notice 
reads as follows:— 

"Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to 
object to the application may do so by filing a notice 
of objection in accordance with the "Industrial 
Relations Commission Regulation 1985"." 

Further, a number of persons, including all of the Robe 
River Iron Associates, did seek to object and argued that 
they should be given leave to object. 

The notice is inserted, as its plain words testify, to draw 
persons' attention to the existence of the application, the 
date of its hearing and determination, and the right to object 
as it is contained in the Act, without any restriction being 
placed upon it. On its face, it conveyed no limitation upon 
the right to object. That it did not do so is reflected by what 
occurred. Persons sought to object. A decision was made 
deciding that there was no interest supporting such 
objections or purported interventions, and declaring that 
there was no right to object because the Forest Products case 
(op cit) was applied. 

One purported objector then took the matter to the 
Supreme Court and the matter was there dealt with. No 
otliers did. 

In our opinion, the notice was valid. The question of who 
might object is a matter of law; who might establish 
sufficient interest is and was a matter to be determined (and 
to be determined in respect of each objector) after the notice 
was filed by any person who sought to object. 

Since the notice was quite valid, there is no need for any 
adjournment in order for a fresh notice to be published. 

Further, the question of whether there was sufficient 
interest in RRMC, within the meaning of s.55(2)(c) of the 
Act, and the standing to object or intervene of that applicant 
in that context, was agreed by both counsel to be a question 
which could be determined, along with the substance of the 
application, and whether the objection or intervention was 
competent, too, in relation to the other Robe River Iron 
Associates whose names we have mentioned above. 

It is now necessary to turn to the evidence. 
There was evidence in the form of affidavits sworn by Mr 

John Sharp-Collett on behalf of the MEWU, and Mr 
Timothy Charles Hodgson on behalf of ADSTE, both sworn 
24 September 1992. Each set out what steps had been taken 
to comply with s.54 and s.55 of the Act. 

The application herein was duly signed by the President 
and Secretary of each applicant organisation and duly sealed 
with its seal, and we are so satisfied. 

The applicants submitted that the affidavits and docu- 
ments filed herein reveal that there had been compliance 
with the procedural aspects of the Act, and, in addition, with 
the rules of both organisations. We do not propose to set the 
submission out in detail. 

Further, Mr Schapper sought leave to tender a document 
headed "Joint Meeting of the W.A. State Council and State 
Administrative Committees Monday 8th June 1992 Min- 
utes". 

The Full Bench ruled, too, that subject to the filing of an 
affidavit confirming the document as a true extract of the 
Minutes, the document would be accepted into evidence as 
exhibit 5. However, no such affidavit has been filed herein 
and the document is therefore not an exhibit. 
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In addition, Mr Schapper made a number of submissions 
as part of his client's case, which were as follows:— 

(1) This was an application by two voluntary organ- 
isations of persons who had joined together for 
specific purposes, similar to clubs. 

(2) Thus, if they decide to organise themselves in 
such a manner, they should be allowed to do so 
in the absence of good reason to the contrary. 

(3) It is an object of the Act (s.6(e)) to encourage the 
formation of representative organisations of em- 
ployers and employees under the Act. By granting 
that application, the object would be fulfilled. 

(4) The application, if granted, would eliminate 
overlapping coverage between the two organisa- 
tions. It was clear (see pages 87-89 of the 
transcript) that overlapping in a number of 
classifications between the two organisations 
existed by virtue of their rules. 

(5) Next, federally there had already been an amalga- 
mation between the MEWU and ADSTE, and not 
to have the State organisations amalgamated was 
contrary to the interests of the members and to the 
public at large. 

(6) The rules of the new organisation were such that 
only persons eligible for membership of it would 
be those who would have been eligible for 
membership of at least one of the amalgamating 
unions (organisations) had they remained in being. 

The case for the objector was based on a notice of 
objection filed herein on 16 September 1992 and a notice 
seeking leave to intervene dated 25 September 1992 and 14 
December 1992. We do not propose to repeat their terms 
here in full. Mr Caspersz correctly summarised it as having 
the following main heads:— 

(1) There was non-compliance with various provi- 
sions of the Act, including s.72. 

(2) The application was contrary to the objects of the 
Act, given the potential conflict "of interest" 
which arose in respect of the objector's employ- 
ees, were the application to be successful. 

The alleged conflict arose because currently supervisory 
and non-supervisory employees of the objector were not 
eligible for membership of the same organisations. If the 
application was successful, the supervisors and those whom 
they supervise would become eligible for membership of the 
proposed new organisation, as a result of which there would 
be potential for conflict of interest, as he described it, 
between the duty to the employer of the supervisors and the 
interests of the union. 

There are approximately 400 wages employees of whom 
108 are currently eligible for membership of the MEWU, 
and 280 supervisory staff employees of whom 110 are 
eligible for membership of ADSTE. Hence, the amalgama- 
tion would affect, as we calculate it, 218 employees out of 
a total of 680. Those figures were not contradicted. (As to 
the effect of evidence from the bar table, see R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others; ex pane Melbourne and Metropolitan Tramways 
Board 113 CLR 228 and WA Dental Technicians and 
Employees' Union (Perth) v. Devenish Dental Laboratory 
and Others (1980) AILR 361). 

The submission was, and evidence was adduced in 
support of it, that the question of sufficient interest rested 
in the potential conflict which went to a number of areas 
including discipline, the grievance procedure under the 
appropriate award, the involvement of supervisory staff in 
strategy formulation relating to the joint venturers opera- 
tions which might be publicised to wages employees in 
advance when it should not be, etc. 

The only evidence called for the purported objector, 
RRMC, was from Mr Russell Gordon Tipper who up until 
the weekend before 17 December 1992 was Senior Manager, 
Operations, at the Cape Lambert operations of the joint 
venturers, and had been so for two years. He was employed 
by RRMC. Before that, he had been a Senior Manager, 
Operations, for Robe's Pannawonica operations at Pan- 

nawonica for two years. Again, his employer was RRMC. 
At Cape Lambert, he reported to the General Manager, 
Operations, for the North-West. He himself supervised five 
Managers who managed various areas of the operation and 
they had subordinates down to supervisor level also who 
themselves supervised wages employees. 

RRMC is the managing participant of the joint venture 
managing the operation on behalf of all of the participants, 
including itself. 

All wages employees were and are employed by Robe 
River Iron Associates, as are the supervisory staff. A number 
of key staff, that is management staff, are employed by 
RRMC. 

The wages employees at Cape Lambert and Pannawonica 
were and are subject to the Robe River Iron Associates Iron 
Ore Production and Processing Award 1990 (exhibit 3). 
Staff employees are not and were not. ADSTE is not a 
respondent to that award. The MEWU is. 

At the mine site and at Cape Lambert there are persons 
who are eligible to be members of ADSTE, including 
engineers, draftsmen, geologists, mine planners, people 
working in the laboratory, supervisors and team controllers. 
These are supervisory and technical staff. 

The evidence was that there is interaction between staff 
employees and wages employees in an operational sense. 
The former allocate work, direct wages employees, and 
ensure that wages employees follow company policies and 
procedures. 

Mr Tipper had dealt with the MEWU since 1984 and had 
a small amount of dealings with ADSTE. 

The MEWU represents workers on both sites who are 
primarily trades persons in the maintenance area, but also 
include tyre repairers, riggers, etc. ADSTE represents 
supervisors and technical or scientific employees, including 
certified Quarry Managers. 

The joint venture, as he expressed it, had concerns that 
if the application were granted, the question would be 
whether a supervisor might put his responsibilities to the 
employer behind his perceived obligations to his fellow 
employees in the same organisation. 

That, Mr Tipper said, would be a matter of prime concern 
in the area of discipline, in terms of giving and carrying out 
lawful instructions in areas such as absenteeism and the 
supervision of safe working practices. In the area of 
confidentiality of information, a problem might arise 
because supervising staff were used as sounding boards as 
to policies which the joint venturers might implement. Some 
matters, if they were revealed, could affect wages employees 
and there would be a risk of information getting to the wages 
employees before any decisions were made. He cited the 
case of a Mr Pepler (RRIA v. ADSTE 68 WAIG 11) who 
had breached confidence by revealing information to wages 
employees. 

He then referred to clause 36 of the relevant award 
(exhibit 3) and the grievance procedures. That procedure 
requires an employee to first raise a grievance with his/her 
supervisor so that the supervisor might be given the 
opportunity to remedy the particular grievance. After that, 
if there is no resolution, it goes to more senior officers, and, 
if necessary, to the Commission. 

Mr Tipper gave evidence that he saw difficulties, if the 
grievance were of an industrial nature, of a supervisor and 
a complainant belonging to one union dealing with the 
matter. 

Various responsibilities in relation to reclassifications, 
allocation of overtime work, waiving four weeks notice 
before the taking of leave, etc, might cause problems where 
the supervisor and the wages employees belong to the same 
union and other employees did not, or if persons were being 
supervised within the same union. 

Other areas were accident investigation and the discharge 
of responsibility under the Mines Act Regulation Act 1976 
and the regulations made thereunder. 

Mr Tipper was concerned, too, that in the past staff who 
were competent to operate equipment did so when wages 
employees withdrew their labour. He was obviously of the 



opinion that supervisors belonging to the same union may 
well be directed not to do that again in similar circum- 
stances, and that the company's operations would stop. 

Mr Tipper said, too, that what had happened federally was 
not relevant to the situation in this State, in his opinion, sofar 
as amalgamation was concerned. 

In addition, he said in evidence that he saw very strong 
potential for there to be increased disputation on site with 
a good number of the staff and the wages workforce in the 
same union. He did not say why he thought this would occur. 

As to overlapping, he said that this had not caused any 
disputation on site in the past. He was unable to say whether 
there was an award for staff employees, or whether any staff 
members were ADSTE members. He was unable to say how 
many wages employees were members of the MEWU. He 
told us that he saw the employees contractual obligations as 
being a superior obligation to their obligations to "the 
union". 

If there is an obvious breach, they would be disciplined 
and may even be terminated, depending on the nature of the 
breach of contract. If a person seems, as a matter of course, 
to be putting his obligations to the union ahead of his 
obligations to the employer, then he would be counselled 
and even disciplined further. In Mr Pepler's case {op cit), 
he was terminated. That was Mr Tipper's evidence. 

Mr Tipper conceded that his views were predicated on the 
assumption that the staff would become members of the new 
organisation. He was unable to comment on that prospect, 
or, in particular, the likelihood of that occurring. If members 
of staff became members of a new organisation, the potential 
for conflict of interest would be increased. That potential 
does exist with staff who are members of ADSTE, but in his 
opinion this would be heightened. He conceded that these 
were opinions and not based on canvassing the views of any 
staff. 

He conceded, too, that there had been no conflict with 
ADSTE, except in Mr Pepler's case {op cit) and in one minor 
matter. There had, however, been substantial conflict with 
the MEWU. 

What one therefore can find, on the evidence of Mr 
Tipper, is that if supervisors and wages employees are in the 
same union, he fears that there will be a conflict in loyalty 
between the loyalty of supervisors to their employer and 
loyalty to the union and to their fellow members. Clear it 
is that that loyalty would exist already within ADSTE 
between different grades, if it did exist. There is no evidence 
that it did. However, Mr Tipper's evidence is that it will be 
heightened by the amalgamation. 

CONCLUSIONS 
It is for the applicant to establish, on the balance of 

probabilities, that it has complied with those requirements 
of the Act which s.72 applies. Those include s.54, s.55, s.56 
and S.56A of the Act. We are satisfied, on the evidence, that 
there was compliance, and there is no need to refer to every 
item of compliance individually. 

There remains for us to determine the question of the 
exercise of our discretion in accordance with the objects of 
the Act, s.26 of the Act, and the relevant considerations 
which pertain to this matter. 

Next, we should consider whether there was sufficient 
interest on the part of the objectors to justify an objection, 
and on the part of the same objectors for leave to intervene. 
This was on the authority of Gaims and Dempsey v. RANF 
69 WAIG 2343 and Re Ludeke and Others; ex pane 
Customs Officers Association of Australia, Fourth Division 
59 ALR 417. The submission was that there was a direct 
interest in RRMC, and in the other joint venturers, as it was 
so described in Re Ludeke and Others; ex pane Customs 
Officers Association of Australia, Fourth Division {op cit) 
per Gibbs CJ at pages 421-422, in particular, because of the 
standing which the new organisation would have to seek 
awards, and because of s.29A(2) of the Act (see also R v. 
Isaac and Others; ex parte SEC (Vic) (1978) 140 CLR 615 
at 620). 

Further, the direct interest flows from the outcome of the 
application creating potential conflict and possible loss and 

damage. In our opinion, there is a direct interest insofar as 
RRMC would have standing to seek and enforce awards and 
would be a party to whom s.29A(2) applied. 

There is sufficient interest in RRMC, which is itself an 
employer of employees affected by this application to alter, 
as well as the manager of the project, to make this 
application. 

However, this decision should not be regarded as a 
precedent. In the end, applications to amalgamate are 
primarily matters involving two existing organisations and 
their membership. Whether there is sufficient interest within 
s,55(2)(c) of the Act will very much depend on the 
circumstances of each case. 

A person who seeks to object under s.55(2)(c) cannot 
become an intervener under s.27(l)(k) of the Act. That is 
because the provision in relation to objection is a specific 
provision (which appears later in the Act) which relates to 
a special matter as distinct from the general power to give 
leave to persons to intervene who demonstrate sufficient 
interest in any matter. The right to object is almost solely 
peculiar to applications to register organisations or alter 
rules of organisations. The special here overcomes the 
general (see Re FMWU (No 1167 of 1992) (FB) (unre- 
ported) dated 25 February 1993 at pages 11-12 and the cases 
to that effect cited therein). We adopt what we said in that 
case. In other words, s.27 exists to enable the Commission 
to regulate proceedings generally. S.27(l)(k) relates to 
interveners in proceedings generally. Separate from the 
general is Part II, Division 4, which governs proceedings and 
matters pertaining to organisations, including their amalga- 
mation (s.55(2)(c) of die Act is a provision in Part II, 
Division 4). (The maxim I refer to is generalia specialibus 
non derogant and see Pearce "Statutory Interpretation in 
Australia", 3rd Edition, para 4.24)). 

The legislature has made specific provision as to who can 
participate in proceedings involving the rules of organisa- 
tions, which are primarily the members' business and do not 
involve other persons, as a matter of course, unlike s.32, 
s.40, and s.44, for example. 

Further, s.27 begins with the words ' 'Except as otherwise 
provided in this Act". Plainly, s.55(2)(c) comes within that 
exception. It provides otherwise than s.27(l)(k). It provides 
for objection not intervention. 

There is therefore no right in RRMC to intervene since 
it has been permitted to object. It is no answer to say that 
because it is an objector it should also be an intervener 
because s.90 of the Act makes no provision for objectors to 
appeal. That is a person who is an objector is not expressly 
given the right to appeal. That question probably requires 
answering elsewhere, and, in particular, the question 
whether an objector is a party. For the purposes of s.91 of 
the Act, an objector is not a party. However, the absence of 
the mention of objector in s.90 is not an indication that an 
objector, whose role is a role limited under the Act, should 
also be permitted to become an intervener to remedy such 
an omission. 

It appears to us that there is no objections from any 
members of the organisation. That therefore is not an 
obstacle to this application being granted. We so find. 

We are not of opinion that any of the other joint venturers 
are entided to become either interveners or to object in this 
matter for the reasons we have set out above. 

We now turn to the question of merit. 
Firsdy, it is quite clear that overlapping will be 

eliminated. True it is, and there is no evidence to the 
contrary, that this has not caused difficulties on site. 
However, it is a matter which is eliminated by any order 
granting this application. 

As to the question of merit, that is the conflict of loyalties, 
we have already said that this is a possibility rather than a 
probability, and that was virtually conceded in evidence by 
Mr Tipper, who was cross-examined, but whose evidence 
was not in any way contradicted by other oral evidence. 

Mr Caspersz took us to a number of authorities. These 
included AWU v. Wool Classers Association of Australia 
(1933) 32 CAR 733, Geelong Woolbrokers Association v. 
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Federated Storemen and Packers Union of Australia (1944) 
52 CAR 270 and Re Theatrical and Amusement Employees 
Award 1947 (1973) 150 CAR 948 per Robinson I. 

In AWU v. Wool Classers Association of Australia (op 
cit), because wool classers had to exercise some superinten- 
dents over the manner in which the work of shearing was 
carried out, and did so so that such persons frequently acted 
as the employer's representative in the shed, the registration 
of an industrial organisation of wool classers was not 
permitted upon appeal by Dethridge CJ. 

Geelong Woolbrokers Association v. Federated Storemen 
and Packers Union of Australia (op cit) also contained dicta 
by Kelly J, in dealing with a complaint by employees that 
when men were appointed to supervisory positions in the 
stores of the employers, that they were required to 
discontinue their membership of the union, he was firmly 
of the view that where the promotion or advancement is to 
a post of managerial or quasi-managerial consequence, or 
where it involved duties of a disciplinary character involving 
a real participation in the power to engage or to suspend or 
dispense with labour or duties protective of the employer's 
interests against the possibilities of their being prejudiced 
by the claims of employees, it was reasonable to allow the 
employer to adopt the attitude that the employee's loyalty 
to him may be incompatible with loyalty to the union 
interests of his fellow employees (see page 271). 

In Re Theatrical and Amusement Employees Award 1947 
(op cit), Robinson J decided that the theatrical industry was 
atypical in that theatre managers had long been regulated by 
that award, the question before him being whether stage 
managers and related classifications should remain award 
free. He decided that the role of theatre managers was no 
less significant than the role generally played by persons 
connected with stage management and direction. However, 
he did say that in an appropriate case it might be rewarding 
to consider whether:— 

(1) The present encouragement given to union amal- 
gamation. 

(2) The spread of organisations, old and new, in the 
white collar field at all levels. 

(3) The changed attitude of employers to wage 
demands bath as to quantum and frequency of 
movement. 

(4) The increased vertical and horizontal dependency 
of such movement. 

call for a revaluation of the conflict of loyalties approach or 
the management ethic approach. 

(Although obiter, and not binding, in any event, those 
observations are helpful). 

The fact of the matter was, however, that the stage 
manager's case was an atypical matter and those comments 
were obiter dicta. Nonetheless, some attention should be 
paid to them. 

In the case of appeals by the Queensland Catholic 
Education Office and other Catholic Education Offices 
against a decision of the Industrial Registrar allowing 
applications by the respondent teacher organisation for 
amendments to its registration in respect of the callings it 
represented, including school principals, the appeals were 
upheld (see Appeals by Queensland Catholic Education 
Office 30 AILR 352). The Full Court of the Industrial Court 
of Queensland held that a principal, as such, may be placed 
in a position of conflict brought about or exacerbated by the 
fact that he or she is a member of the same union as other 
employees who are in dispute with the employer, for 
example, over the implementation of policies or in respect 
of various aspects of management, or over the obligation of 
a school principal in respect of matters of policy or 
management, which may conflict with his or her position as 
a member of a union whose members regard themselves as 
adversely affected by such matters whether the principal is 
or not. 

In our opinion, it is not clear that supervisors will become 
members of the same union as wages employees. It is clear 
that they do perfonn duties which involve discipline and 
other supervisory roles. It is clear that they are, from time 

to time, recipients of confidences, and it would not be 
appropriate for those confidences to be shared with wages 
employees. It is clear, too, that there might be some union 
loyalty involved if both sorts of persons were members of 
the same union. 

However, as we understand the position, supervisors are 
middle management persons in an organisation where the 
greatest power, short of the managing director and the board, 
exists in managers in order of rank. They are not one person 
in charge of operations in a shed such as a wool classer. They 
are not persons in charge of an "operation", as it were, as 
school principals would be. They are middle managers and 
professional persons subject to the direction of other 
managers. 

In the circumstances, too, it is necessary to consider the 
present encouragement given to union amalgamations and 
the spread of organisations old and new in the white collar 
field and to the reduction of the number of unions covering 
the workforce (see per Robinson J in Re Theatrical and 
Amusement Employees Award 1947 (op cit)). 

It is also necessary to consider that it is not clear, on the 
evidence, how many persons will become members of the 
new organisation (if any), and therefore how many persons 
(if any) will be in a position where there is any potential for 
conflict of loyalties. In the circumstances, the so-called 
conflict of loyalties which does exist has not been 
demonstrated, as the objector was required to do, to be of 
such a disruptive potential, having regard to duties under the 
contract of service of all of these persons, the disciplinary 
matters available, the need to encourage union amalgama- 
tion, and the reduction of overlapping, that this application 
should be refused. 

Mr Caspersz also submitted that the federal body and the 
MEWU were not really counterpart bodies because of the 
difference in their eligibility rules. It is not certain that they 
are exact counterpart bodies, but if they are metal unions 
with a broad equivalent coverage, then there is something 
to be said for metal unions to amalgamate with ADSTE 
federally and in this State. However, we do not regard that 
as a major factor, although it is material. 

It was submitted by Mr Caspersz that there is no prejudice 
if the application is not granted, because members of 
ADSTE will remain members of ADSTE. However, if the 
members of ADSTE have decided, as they have, that it will 
be to their advantage to be amalgamated with the MEWU, 
and they must have so decided, then they will be deprived 
of that advantage, whatever it is. 

As to the other participants in the Robe River joint 
venture, none of those can be an objector or an intervener 
since they are bound by our decision of "30 September 
1992" (1 October 1992) which has not been varied or set 
aside. Even if that were not the case, and the other 
participants relied on RRMC's case, as we assume that they 
did, then their objections would fail for the same reasons. 

Further, insofar as there is an onus on the objector to 
establish those facts upon which their objection is based, on 
the balance of probabilities, the evidence does not do so. The 
objection is not made out. 

We are also satisfied, on the balance of probabilities, as 
follows:— 

(1) That, having examined the rules of the proposed 
new organisation and the rules of the two 
amalgamating organisations, the rules of the 
proposed new organisation are such that the only 
persons eligible for membership of the new 
organisation will be persons who, if the amalga- 
mating organisations had remained in being, 
would have been eligible for membership of at 
least one of the amalgamating organisations. 

(2) That the application under s.72 of the Act and 
made by the applicants has been made under the 
respective seals of the amalgamating organisa- 
tions and has been signed by the Secretary and 
Principal Executive Officer of each of those 
organisations. 



(3) That the provisions of Division 4 of Part II 
applying to and in relation to the registration of 
organisations under s.53(l) or s.54(l) of the Act, 
other than s.55(5) of the Act, and which apply 
therefore with such modifications as are necessary 
to and in relation to the registration of an 
organisation under this section, are and have been 
complied with, on the evidence. 

Next, we are satisfied that to grant the application is in 
the interests of the organisations and its members and 
reflects their decisions. We are satisfied that overlapping 
between the two organisations will be eliminated (see 
s.6(e)). We take into account, too, the encouragement given 
to amalgamation by the Parliament as set out in s.72 of the 
Act and as is borne out by the extracts from Hansard cited 
in Forest Products case (op cit) at page 3977. 

In addition, s.6(e) encourages the formation of representa- 
tive organisations of employers and employees. In this case, 
the formation of such an organisation representative of 
employees of one employer cannot be without its advan- 
tages. 

Further, we have taken into account the interests of the 
two organisations, their members, the objector, and the 
community, insofar as that is implicitly made known in 
these proceedings, and s.26(l)(a) and s.26(l)(c) of the Act. 

The equity, good conscience and substantial merits of this 
case require that the application be granted. 

For these reasons, this application will be granted and an 
order will issue accordingly authorising the registration of 
the new organisation under s.72 of the Act. 

COMMISSIONER BEECH: I agree that the application 
should be granted. 

One of the essential points at issue is the right of two 
organisations registered under the Act to seek to amalga- 
mate. The Industrial Relations Act imposes some require- 
ments on the manner in which a decision to amalgamate 
must be taken in order to be regarded in the case of each of 
the amalgamating organisations as a decision properly and 
validly token. However there is no legislative reason to 
refuse to register the newly amalgamated organisation given 
that those requirements as set out in the legislation have 
been met. Indeed, the objects of the Act argue otherwise, 
particularly in s.6(e). 

One of the arguments advanced by Robe River Mining 
Company in support of its objection to this matter is the 
undesirability of supervisors belonging to the same organ- 
isation as the employees whom they supervise. As to that 
argument, it has been stated that there is a general rule that 
it is not desirable for foremen and supervisors to belong to 
the same industrial organisation as the persons over whom 
they are required to exercise control. In re AAESDA (61 
WAIG 1729 at 1731) that union sought to amend its rules 
to allow it to enrol supervisors who were unhappy belonging 
to the same union as employees whom they supervised. The 
Full Bench granted the application, citing the general rule. 
However it is to be noted that it is a general rule and subject 
to exceptions. An exception is able to be seen in the matter 
of an application by the Society of Stevedoring Supervisors 
of W.A. for registration as an industrial union (50 WAIG 
72). Whether the general rule will be observed in any 
particular case will therefore depend upon the facts and 
circumstances of the case in question. In this case, the 
circumstances are that the organisation to whom the 
supervisors may belong, and which is the organisation under 
an earlier name which was the subject of the decision in 
1981, has itself decided in a proper manner that there are 
valid reasons why it as an organisation should amalgamate 
with another registered organisation. It has applied with that 
other organisation to do so. Of itself, the decision taken 
would tend to suggest that persons who are supervisors and 
are members of ADSTE do not themselves see a problem 
arising from the amalgamation in this regard. That is an 
important consideration. It was the supervisors' perception 
of a problem in the circumstances of the AAESDA matter 
(op. cit.) which was critical in that matter and which led to 
the application of the general rule. That circumstance does 
not apply in this matter. Indeed, the submission is in this 

case made by or on behalf of an employer of some of the 
employees who may be eligible to belong to the proposed 
new organisation. Whilst I have some difficulty with seeing 
the interest that an employer can have in this regard, it is 
clear for the reasons to follow that in any event, the 
submission is not supportable. 

It must be observed that on the one hand ADSTE is able 
to enrol employees other than "supervisors". Employees in 
the technical or scientific field for example are, on the 
evidence, eligible to belong to it. On the other hand, MEWU 
would be able to enrol as members employees who are not 
"supervised" in the sense raised by the objector. A decision 
to refuse this application on this ground raised by the 
objector might be to rely on a ground which may have little 
relevance to the bulk of the members of both organisations 
concerned. In this regard the onus lies clearly on the objector 
to satisfy the Full Bench that the circumstances are such as 
to warrant that refusal. 

As has been observed by His Honour the President, such 
evidence as has been produced before the Full Bench by the 
objector to in effect support the adherence by this Full Bench 
to the general rule earlier referred to consists only of the 
fears of the person who gave evidence. There is not only no 
evidence of a problem which will occur in relation to the 
subject matter of the general rule if this application is 
granted, there is no evidence of the extent to which any of 
die employees of RRMC (or of any other person) are 
members of either of the two amalgamating organisations, 
lb the extent that the applicant cites in support the 
circumstances which gave rise to the now well known Pepler 
decision, it must be observed that any conflict of interest 
which Mr Pepler may have encountered and which was 
apparently a factor in his dismissal, did not arise because he 
was a member of the same organisation as the employees 
whom he may have had to supervise. With respect, to me 
that circumstance does not lend support to the objector's 
position. Rather, it would seem to suggest that if the 
circumstances of the Pepler case are to be given any weight 
at all, it would lead to the conclusion that if there is indeed 
a problem, it exists now and will continue to exist whether 
or not the two organisations amalgamate. Further, there is 
nothing of any substance at all to justify a conclusion in this 
matter that the amalgamation of itself will either exacerbate 
or accentuate the problem of which the circumstances in 
Pepler are said to be an example. 

The application should be granted. 
The President: In the circumstances, the application will 

be panted. 
Order accordingly. 

Appearances: Mr D H Schapper (of Counsel) on behalf 
of the applicants. 

Mr T H F Caspersz (of Counsel) on behalf of Robe River 
Mining Company Pty Ltd. 

Editor's Note: Previous Reasons for Decision and Orders 
published (72 WAIG 2526). Procedural Orders and Deputy 
Registrar's Decision follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Association of Draughting, Supervisory 

and Technical Employees, Western Australian Branch. 
No 954 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

26 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 17th and 24th days of December 1992 and 
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having heard Mr D H Schapper (of Counsel) on behalf of 
the aboverwmed applicants and Mr T H F Caspersz (of 
Counsel) on behalf of Robe River Mining Company Pty Ltd, 
as objector, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 26th day of March 1993, and the objections not having 
been made out, it is this day, the 26th day of March 1993, 
ordered as follows:— 

(1) That the Registrar be and is hereby authorised to 
register a new organisation to be known as the 
"Metals and Engineering Workers' Union— 
Western Australian Branch", in accordance with 
s.72(l) of the Industrial Relations Act 1979 (as 
amended). 

(2) That those rules attached to the application filed 
herein on the 28th day of July 1992 are and are 
declared to be the rules of the said organisation, 
the "Metals and Engineering Workers' Union— 
Western Australian Branch". 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Association of Draughting, Supervisory 

and Technical Employees, Western Australian Branch. 
No 954 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

23 December 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 17th day of December 1992 and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicants 
and MrTHF Caspersz (of Counsel) on behalf of Robe River 
Iron Associates, seeking leave to intervene and object 
pursuant to s.27(l)(k) and s.55(2)(c) of the Industrial 
Relations Act 1979 (as amended) ("the Act"), it is this day, 
the 23rd day of December 1992, ordered by consent that the 
matter be adjourned to 10.30am on Thursday, the 24th day 
of December 1992. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 

lian Branch 
and 

The Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch. 

No. 954 of 1992. 
T. POPE. 

DEPUTY REGISTRAR. 
26 March 1993. 

Decision. 
HAVING been authorised by the Full Bench, I have this 
26th day of March 1993 registered as an organisation formed 
by the amalgamation of the Metals and Engineering 
Workers' Union—Western Australian Branch and The 

73 W.A.I.G. 

Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch, the Metals and 
Engineering Workers' Union—Western Australian Branch. 
The registration of the amalgamating organisations namely 
the Metals and Engineering Workers' Union—Western 
Australian Branch and The Association of Draughting, 
Supervisor)' and Tfechnical Employees, Western Australian 
Branch, are hereby cancelled. 

The address of the organisation where business is 
conducted is at 1111 Hay Street, WEST PERTH, WA 6005. 

T. POPE, 
Deputy Registrar. 

PRESIDENT— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

(Applicant) 
and 

Barry James Tognolini 
(Respondent). 

No. 489 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
30 April 1993. 

Reasons for Decision. 
THE PRESIDENT: This is an application by WKL Pty Ltd 
trading as Australia's Bay Gallery of Fine Art pursuant to 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

The applicant has filed a notice of appeal to the Full 
Bench against a decision of the Commission, constituted by 
a single Commissioner. That decision is contained in an 
order dated 4 March 1993, which, formal parts omitted, 
reads as follows:— 

"That W.K.L. Pty Limited trading as Australia's 
Bay Gallery of Fine Art do pay to Barry James 
Tognolini the sum of $4500.00 gross within 21 days 
from the second day of March 1993." 

The applicant company seeks an order that the operation 
of the decision appealed against be stayed wholly, pending 
the hearing and determination of the appeal. 

It was not in issue that the appeal was instituted within 
the meaning of s.49(ll) of the Act, or that the applicant 
herein had sufficient interest to enable it to make the 
application under s.49(ll). I am satisfied that it has been so 
instituted and that the applicant, as a party, had sufficient 
interest to make the application. 

Principles. 
The principles which apply to applications for a stay of 

the operation of a decision in the Commission are well 
established in a large number of cases, and they are as 
follows:— 

(1) It is for the applicant to establish that there is a 
serious issue to be tried upon appeal. 

(2) It is for the applicant to establish that the balance 
of convenience favours that party. 

(3) The decision is a discretionary one to be made in 
accordance with s.26 of the Act and other relevant 
considerations, including the consideration that a 
successful party is entitled to the fruits of 
his/her/its application (see RRIA v. AMWSU 68 
WAIG 1709, Cargill Australia Ltd, Leslie Salt 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Division v. FCU 71 WAIG 928 and Gawooleng 
Dawang Inc v. Lupton and Others 72 WAIG 
1310). 

There was not strong opposition on the submissions by 
the parties before me to a stay being granted, subject moneys 
ordered to be paid being paid into a trust account and to be 
held there pending the hearing and determination of the 
appeal or further order. I therefore, having been satisfied 
pursuant to the principles set out above and s.26(l)(a) and 
(c) that I should grant the stay of the order of the 
Commission at first instance, made orders that the order of 
the Commission in application No 848 of 1992 be wholly 
stayed, pending the hearing and determination of appeal No 
426 of 1993, or until further order, subject to and conditional 
upon the applicant complying with such orders. 

Appearances: Ms B. Lulham on behalf of the applicant. 
Mr P. Woodward on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

and 
Barty James Tognolini. 

No. 489 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
19 April 1993. 

Order. 
THIS matter having come on for hearing before me on the 
19th day of April 1993 and having heard Ms B. Lulham on 
behalf of the applicant and Mr P. Woodward on behalf of 
the respondent, and having reserved my decision on the 
matter, and having determined that my reasons for decision 
will issue at a future date, it is this day, the 19th day of April 
1993, ordered and declared as follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That the order made by the Commission on the 4th 
day of March 1993 in application No 848 of 1992 
be wholly stayed pending the hearing and determi- 
nation of appeal No 426 of 1993 or until further 
order, subject to and conditional upon the appli- 
cant complying with the orders and conditions 
hereinafter expressed. 

(3) That appeal No 426 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(4) That the applicant herein shall, on or before the 
28th day of April 1993, pay the total of the amount 
of $4,500.00 ordered to be paid by the Commis- 
sion in its said order of the 4th day of March 1993 
in application No 848 of 1992 into a bank account 
offering the best obtainable interest rates. 

(5) That account shall be opened by agreement by the 
person to be nominated in writing to the respon- 
dent by the applicant and by the respondent or his 
nominee, on or before the 28th day of April 1993 
aforesaid. 

(6) That such account shall be in the joint names of 
and shall be jointly administered by the appli- 
cant's nominee and the respondent's nominee on 
behalf of the parties. 

(7) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Mr Barry 
James Tognolini. 

(12) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by or upon the same, shall be paid 
forthwith to the applicant without any deduction. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 

(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary these orders. 
(14) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require save and accept in 
relation to decisions made by the Registrar and 
pursuant to order (7) hereof. 

(15) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited (Petroleum Division) 

(Applicant) 
and 

Peter Neil Ferguson 
(Respondent). 

No. 88 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
30 April 1993. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 22 April 
1993 and edited by me). 

I am satisfied that I should accede to the application.to 
discharge the order made herein by me on 10 February 1993. 
Firstly, such a course is not objected to. Secondly, it would 
seem clear from the contents of the affidavit and the details 
of Mr Ferguson's economic situation, which is parlous, that 
the equity, good conscience and substantial merits of the 
matter are on his side. I therefore propose to make an order 
in the following terms: I revoke and discharge the order 
made on 10 February 1993 as and from 27 April 1993. A 
minute will issue to that effect. 
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Appearances: Mr A.D. Lucev (of Counsel) on behalf of 
the applicant. 

Mr M.D. Cuomo (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited (Petroleum Division) 

and 
Peter Neil Ferguson. 

No. 88 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
22 April 1993. 

Order. 
THIS matter having come on for hearing before me on the 
22nd day of April 1993 and having heard Mr A.D. Lucev 
(of Counsel) on behalf of the applicant and Mr M.D. Cuomo 
(of Counsel) on behalf of the respondent, and the respondent 
having made an application pursuant to order (4) of the order 
of the 10th day February 1993 seeking the discharge of the 
said order, and there being no objection by the applicant 
herein, and having given my reasons for decision on the 
22nd day of April 1993, it is this day, the 22nd day of April 
1993, ordered that I revoke and discharge the order made 
herein on the 10th day of February 1993, as and from the 
27th day of April 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
Editor's Note: Order dated 10 February 1993 published 

(73 WAIG 722). 

PRESIDENT—UNIONS 

Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Stanley Horsman 

and 
Australian Workers Union, Bruce Wilson, Steven Booth, 
Mick Dayes, Kevin Beeham, Ralph Blewitt and Tommy 

Clarke. 
No 267 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

21 April 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 7 April 
1993 at the hearing of the application and edited by me). 

I have considered what has been put to me and the matter 
is a little tangled. 

Firstly, the respondent named is, as is common ground, 
the Federal union. It has not been demonstrated to me that 
I have any jurisdiction in relation to the rules of the Federal 
union. It is very difficult to see that I could or that I can make 
orders which bind the Federal union in relation to its rules. 
That is, I think, my first observation. 

It is not unknown in the past for Federal unions to 
intervene in limited circumstances, but those circumstances 

have been extremely limited. So I would make that 
observation about the Federal union. 

The second thing is Mr Foreshaw's position. It has not 
been demonstrated to me that I would have any power to 
make orders in relation to Mr Foreshaw, who is palpably an 
official of the Federal union, and I say now that nothing has 
been said which would persuade me that he ought to be 
joined as a party. I dismiss that application insofar as that 
is the case. 

That brings me to the next difficulty in the matter. There 
are a number of main parties. One is the Federal union and 
I have already made observations about that The others are 
a number of individual persons, who are said on the one hand 
to be officials now of the Federal union. I am not certain of 
their position and it may be that I will not be certain until 
I hear evidence. 

I have not received any application that they be struck out 
as parties. 

However, Mr Booth represents them today. I think that 
I am able to determine the application that has been put 
before me by Mr Crossley insofar as it affects all of the 
parties. Palpably, the application is now sought to be 
directed to the State union. It is said that the Federal union 
should remain a party because it, to put it simply, has the 
funds. By that I understand that the submission is that the 
State union has not. 

However, the administration of funds is and can only be 
conducted notoriously, I would say, under the rules of a 
union (organisation), and for that reason I would say that any 
orders that it would seem that I would be asked to make 
would relate to the rules of an organisation, since under 
those are administered the finances of an organisation. 
Federal or State. 

So I will make orders about the position of the Federal 
union in this matter. However, before I say what those orders 
are, I should deal with the application to substitute the State 
union. It is clear that the "pleadings" now identify the State 
union; however, I have not heard from the State union, nor 
would it seem to me that it has been served with any of the 
documents in this matter. In any event, it is not today 
represented before me. 

It seems to me that the most just and expeditious way, 
under s.27(l)(v) of the Industrial Relations Act 1979 (as 
amended), although it might cause some difficulty, is for me 
to deal with this matter as follows. Firstly, I dismiss the 
application since I have no jurisdiction in relation to the 
Federal union's rules, but I dismiss it also because the 
position of the State union is that it would require to be 
substituted as a party and I am not in a position to hear from 
it as to its view about that. Although it will cause some 
inconvenience to the applicant, I hope in the long run that 
matters will be simpler and clearer if I do dismiss the 
application. The applicant can then make an application 
naming as a respondent, (and this is a matter as to whether 
it wishes to or not but the mechanism is clear), the State 
organisation and then naming whatever other parties it 
thinks ought to be joined as parties and they will then be 
joined as respondents because they will no doubt be served 
with the application. 

What the parties do with the matter after that, of course, 
whether by way of seeking to strike out any parties that 
might be named or not, is a matter purely for them. 

It seems to me, however, that such a course as I propose 
would place the matter then, subject to other matters of 
jurisdiction, within my jurisdiction, at least insofar as the 
rules concerned are the rules of the State union. I do not wish 
to be seen to be foreclosing on that, but that would be, on 
the face of it, what might occur. What does occur, of course, 
is a matter for the applicant, and what occurs in proceedings 
before me, if there are any in future, will be a matter for me 
to decide after hearing all the relevant submissions, 
arguments and evidence. 

There will be an order dismissing the application for those 
reasons. 

Appearances: Mr T C Crossley, as agent, on behalf of the 
applicant. 



Mr S Booth on his own behalf, as a respondent, and on 
behalf of the Australian Workers Union, as a respondent, on 
behalf of Mr B Wilson, as a respondent, on behalf of MrM 
Dayes, as a respondent, on behalf of Mr R Blewitt, as a 
respondent, and on behalf of Mr T Clarke, as a respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Stanley Horsman 

and 
Australian Workers Union, Bruce Wilson, Steven Booth, 
Mick Dayes, Kevin Beeham, Ralph Blewitt and Tbmmy 

Clarke. 
No 267 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

7 April 1993. 
Order. 

This matter having come on for hearing before me on the 
7th day of April 1993 and having heard Mr T C Crossley, 
as agent, on behalf of the applicant, Mr S Booth on his own 
behalf, as a respondent, and on behalf of the Australian 
Workers Union, as a respondent, on behalf of MrB Wilson, 
as a respondent, on behalf of Mr M Dayes, as a respondent, 
on behalf of Mr R Blewitt, as a respondent, and on behalf 
of Mr T Clarke, as a respondent, and having given my 
reasons for decision on the 7th day of April 1993, it is this 
day, the 7th day of April 1993, ordered that application No 
267 of 1993 be and is hereby dismissed. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

(2) That the applicant herein provide to the Australian 
Workers Union, and to the other respondents so 
named in the application herein, full particulars of 
the application filed herein, being:— 
(a) the rules alleged to have been breached; 
(b) the grounds upon which it is alleged that they 

were breached; 
(c) the dates upon or between which such alleged 

breaches occurred; and 
(d) the orders sought; 

by filing and serving the same upon the 
respondents herein within seven days of the 24th 
day of March 1993. 

(3) That the respondent, the Australian Workers 
Union, provide:— 

(a) a copy of those accounts and balance sheets 
required to be kept in accordance with rule 
16 of the rules of the said organisation; and 

(b) a copy of the arbitration documents of 
Commissioner Laing referred to in the 
application herein wi 
24th day of March 1993 

(4) That a declaration of servi 

thin seven days of the 

ice upon all the persons 
served with the application herein be filed by the 
applicant within three days of the 24th day of 
March 1993. 

(5) That leave be and is hereby granted to the 
respondents herein to file and serve an amended 
answer and counter proposal on or before the 5th 
day of April 1993. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Stanley Horsman 

and 
Australian Workers Union, Bruce Wilson, Steven Booth, 
Mick Dayes, Kevin Beeham, Ralph Blewitt and Tommy 

Clarke. 
No 267 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

24 March 1993. 
Corrected Order. 

This matter having come on for a directions hearing before 
me on the 24th day of March 1993 and having heard Mr B 
S Horsman on his own behalf, as applicant, Mr S Booth on 
his own behalf, as a respondent, and on behalf of the 
Australian Workers Union, as a respondent, on behalf of Mr 
M Dayes, as a respondent, and on behalf of Mr R Blewitt, 
as a respondent, and there being no appearance by or on 
behalf of Mr T Clarke, and having made such orders and 
given such directions as are necessary or expedient for die 
expeditious and just hearing and determination of this 
matter, it is this day, the 24th day of March 1993, ordered 
and directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination on the 
question of jurisdiction and any other necessary 
matters to 10.00 am on Wednesday, the 7th day 
of April 1993, and for hearing and determination 
of the application to 10.00 am on Thesday, the 4th 
day of May 1993, Wednesday, the 5th day of May 
1993 and Monday, the 10th day of May 1993 and 
such other days as I may appoint. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry S Horsman 

and 
Australian Workers Union (WA Branch), Bruce Wilson, 

Ralph Blewett, Tommy Clarke and Stephen Booth. 
No 569 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

28 April 1993. 
Order. 

This matter having come on for a directions hearing before 
me on the 28th day of April 1993, and having heard Mr T 
C Crossley, as agent, on behalf of the applicant, and Mr S 
Booth on behalf of the respondents, and having made such 
orders and given such directions as arc necessary or 
expedient for the expeditious and just hearing and determi- 
nation of this matter, it is this day, the 28th day of April 
1993, ordered and directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination on the 
question of jurisdiction and any other necessary 
matters to 10.00 am on Monday, the 17th day of 
May 1993, and for hearing and determination of 
the application to 10.00 am on Thesday, the 22nd 
day of June 1993 and Wednesday, the 23rd day of 
June 1993, and such other days as I may appoint. 

(2) That the respondent organisation produce to the 
applicant's agent for inspection and the taking of 
copies thereof within 14 days of the 28th day of 
April 1993 all correspondence in its custody, 
possession or power between it and the Main 
Roads Department relating to the applicant's 
demotion and termination of employment. 
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(3) That the applicant herein have leave to file and 
serve a request for further discovery and inspec- 
tion in relation to other documents within seven 
days of the 28th day of April 1993, and that the 
same be answered within seven days thereafter. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

ACTIV FOUNDATION INC (ENTERPRISE 
AGREEMENT) 1993 

No. AG 5 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Activ Foundation Inc. 

No. AG 5 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 5 of 1993. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case Decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Activ Founda- 
tion Inc (Enteiprise Agreement) 1993, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the Activ Foundation 
Inc (Enterprise Agreement) 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Commitments 
8. Hours 
9. Service Payments 

10. Stand Down 
11. Part Time Employees 
12. Minimum Engagement 
13. Payment of Wages 
14. Long Service Leave 
15. Bus Cleaning Allowance 

Signatories 

3.—Incidence and Parties Bound. 
This Agreement shall apply to and be binding upon the 

Activ Foundation Inc and all persons employed in the 
classifications set out in Clause 10.—Wages of the 
Transport Workers' (Passenger Vehicles) Award No. R47 
of 1978 and bus aides, and the Transport Workers' Union 
of Australia, WA Branch. 

4.—Date and Period of Operation. 
This Agreement shall operate from the 1st pay period on 

and from the 6th day of April, 1993 and shall remain in 
operation until the 6th day of October, 1993 and will not 
continue in force after this date unless renewed. 

5.—^Relationship to Parent Award. 
This Agreement should be read and interpreted in 

conjunction with the Transport Workers' (Passenger Vehi- 
cles) Award No. R47 of 1978. Where there is any 
inconsistency between the Agreement and the Transport 
Workers' (Passenger Vehicles) Award No. R47 of 1978 this 
Agreement shall operate and prevail to the extent of any 
inconsistency. 

6.—Single Bargaining Unit. 
For the purpose of this Enterprise Agreement and in 

accordance with the State Wage Case decision of January 
1992 a single bargaining unit has been established. The 
single bargaining unit involves union representatives from 
bus drivers and aides employed by Activ Foundation Inc 
within its Transport Department and is a distinct unit which 
can be separated from other sections of the enterprise. 

7.—Commitments. 
(1) The parties undertake that the terms of this agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) The parties expressly accept that they are bound by 
the terms of this agreement throughout its duration and will 
oppose any applications by other parties to be joined to it. 

(3) The union and its members undertake not to seek or 
pursue any extra claims or payments during the life of this 
agreement except when consistent with a State Wage Case 
decision. 

8.—Hours. 
Ordinary hours worked prior to 6.00am or after 7.00pm 

shall receive a loading of 15% in addition to the ordinary 
rate. 

9.—Service Payments. 
The following provisions shall apply to employees other 

than bus aides. 
In addition to rates payable pursuant to the Transport 

Workers' (Passenger Vehicles) Award No. R47 of 1978 the 
following service payments shall apply: 

Qualifying Service Service Payments 
Less than 6 months service Appropriate award rates 

apply 
6 months to less than $5.00 per week 

12 months service 
12 months to less than $10.00 per week 

2 years 
2 years or more service $15.00 per week 

Provided that progression to the next level of service 
payment will be dependent upon a satisfactory performance 
appraisal. 

10.—Stand Down. 
(1) School Bus Runs 
The employer shall be entitled to deduct payment for any 

day other than a public holiday upon which the employee 
cannot be gainfully employed as a result of vacation and 
term holidays as determined by the Ministry of Education, 
or other school closure. 

(2) Activ Industries Workshops 
The employer shall be entitled to deduct payment for any 

day other than a public holiday upon which the employee 



cannot be gainfully employed as a result of the closure of 
the workshop. 

11.—Part Time Employees. 

When the employer wishes to increase the ordinary hours 
worked by a part time employee in any roster period the 
increased hours will be deemed to be ordinary hours for that 
roster period. 

12.—Minimum Engagement. 

(1) When an employee is required to work during any 
work period, the employee shall be offered a minimum 
engagement of 2 hours work or receive 2 hours payment at 
the appropriate rate for the day. 

(2) When an employee is rostered to work and performs 
work in the period 6.00am to 12.00 noon and again in the 
period 12.00 noon to 7.00pm then the employee shall be paid 
for a minimum of 4 hours for that day at the appropriate rate 
for the day. 

13.—Payment of Wages. 

Wages will be paid by direct transfer into an account 
nominated by the employee. 

14.—Long Service Leave. 

In lieu of Clause 3.—Period of Leave subclause (2) & (3) 
of the Long Service Leave provisions (72 WAIG 22) which 
form part of the Transport Workers' (Passenger Vehicles) 
Award No. R47 of 1978 the following shall apply: 

(1) When an employee has completed at least 10 years 
service the amount of leave shall be: 

(a) in respect of 10 years service so completed— 
13 weeks leave; 

(b) in respect of each 7 years service completed 
after such 10 years service—13 weeks leave. 

(2) A pro rata entitlement shall be payable where an 
employee has completed 3 years service and the 
employment is ended by the employer for reasons 
other than the employees misconduct. 

Entitlements based on the above shall apply for 
each completed year of service commencing on or 
after the 6th day of April, 1993. 

15.—Bus Cleaning Allowance. 

Where an employee is required to clean a bus on a daily 
basis as part of their normal duties then they shall be entitled 
to an allowance equivalent to 2 hours pay per week at the 
ordinary time rate. 

Signatories. 

For and on behalf of: 

Activ Foundation Inc RON JOACHIM. 
Date: 25/1/93. 

For and on behalf of: 

The Transport Workers Union 
of Australia, Industrial Union of 
Workers, WA Branch J. J. O'CONNOR. 
Date: 2/2/93. 

AUSTRALIAN GLASS MANUFACTURERS CO. 
PERTH, MAINTENANCE TRADES (ENTERPRISE 

BARGAINING) AGREEMENT 1993 
No. AG 10 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ACI Operations Pty Ltd T/A Australian Glass 

Manufacturers 
and 

Metals and Engineering Workers' Union W.A. Branch and 
Others. 

No. AG 10 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 10 of 1993. 
HAVING heard Mr C. Guglielmino with Mr I. McCarthy 
on behalf of the Applicant, Mr K. Peckham on behalf of the 
Metals and Engineering Workers Union (W.A. Branch) and 
Mr N. Hodgson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (W.A. 
Branch), and by consent, the Commission being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case Decision—January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the following schedule titled the Australian 
Glass Manufacturers Co. Perth, Maintenance Trades 
(Enterprise Bargaining) Agreement 1993, signed for 
me for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as the Australian Glass 

Manufacturers Co. Perth, Maintenance Trades (Enterprise 
Bargaining) Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. State Wage Principles 
4. Application of Agreement 
5. Parties Bound 
6. Date and Period of Operation and Review 
7. Relationship to Parent Award 
8. Single Bargaining Unit 
9. Background 

10. Wage Increases 
11. Measures to Achieve Gains In Productivity, 

Efficiency and Flexibility 
12. Objectives of This Agreement 
13. Contractors, Casual or Temporary Labour 
14. Avoidance of Industrial Disputes 

Signatories 
Appendix "A" 
Appendix "B" 
Appendix "C" 

3.—State Wage Principles. 
(1) It is a condition of this Agreement that there shall be 

no extra claims made, award or over award, for the life of 
this agreement except when consistent with a national wage 
decision which is ultimately endorsed by the W.A. Industrial 
Relations Commission. 

11049—3 
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(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service leave 
with pay. 

4.—Application of Agreement. 
This Agreement shall apply at the establishment of 

Australian Glass Manufacturers Company—Perth, and the 
incidence of this Agreement shall be as prescribed by Clause 
5.—Parties Bound. 

5.—Parties Bound. 
This Agreement shall be binding upon: 

(1) The persons employed by the Company who are 
members of or eligible to be members of the 
organisation referred to in subclauses (2) & (3) 
hereof, are covered by the terms and conditions. 

(2) The Metals and Engineering Workers' Union 
(WA Branch). 

(3) The Australian Electrical, Electronics, Foundry 
and Engineering Union. 

(4) ACI Operations Pty Ltd (Trading as Australian 
Glass Manufacturers—Perth, 35 Baile Road, 
Canning Vale, Western Australia, 6155) (The 
Company). 

6.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from the commence- 

ment of the first pay period beginning on or after the 8th day 
of April, 1993 and shall remain in force for a period of 18 
months. 

(2) Discussions relating to the renewal of this Agreement 
shall commence no later than June, 1994. 

(3) The parties will review achievements and progress of 
the implementation of this Agreement during the course of 
its operation. 

7.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly and 

in conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965—Part 1. 

Where there is an inconsistency between this Agreement 
and the parent Award, this Agreement shall prevail to the 
extent of the inconsistency. 

8.—Single Bargaining Unit. 
The employees covered by this Agreement are engaged 

in maintenance work at this enterprise and the formation of 
this Agreement has been achieved through consultation and 
negotiations through the Consultative Committee structure. 

9.—Background. 
(1) The parties to this Agreement referred to in Clause 5 

hereof see this Enterprise Bargaining Agreement as an 
on-going programmed of restructuring and consolidation of 
Structural Efficiency Principles, introduced as a result of the 
1989 State Wage Case decision. 

(2) Fundamental to maintaining results already achieved 
and to further commit the parties to continuing process of 
Structural Workplace reform, the following agreed initia- 
tives have been put in place: 

(a) A properly constituted Consultative and Training 
Committee has been established to implement and 
monitor both on-the-job and accredited training 
and to develop skill-based career paths for ail 
employees of Australian Glass Manufacturers 
covered by this Agreement. 

(b) An on-going career structure that will develop and 
provide employees with an understanding of 
productivity, efficiency and quality. Furthermore, 
encourage a team work environment that will 
allow employees to be part of and take responsi- 
bility in respect to the outcomes of the process. 

(c) A transition process has been achieved whereby 
all existing in-house classifications have been 
deleted all employees have been reclassified 
according to Award career path levels. (See 
Appendix "B"). 

(d) Regular meetings of the Consultative Committee 
have resulted in information sharing and problem 
solving being instrumental to greater understand- 
ing and tolerance between Australian Glass 
Manufacturers and its employees. 

10.—Wage Increases. 
(1) 

Column 1 Column 2 Column 3 
Weekly Weekly Weekly 

Current Wage New Wage New Wage New 
Rate of Increase Rate Increase Rate Increase Rate 

Classification Pay S (3%) (2%) (2.5%) 
$ $ $ 

Engineering 465.10 14.00 479.10 9.60 488.70 12.20 500.90 
Tradesperson Special 
Gass Level—1 

Advanced 527.70 15.80 543.50 10.90 554.40 13.90 568.30 
Engineering 
Tradesperson Level—1 

Service Increments 
— 6 Months 8.90 .30 9.20 .20 9.40 .20 9.60 
— 12 Months 9.70 .30 10.00 .20 10.20 .30 10.50 
— 18 Months 10.10 .30 10.40 .20 10.60 .30 10.90 

(2) The wage increases appearing in subclause (1) hereof 
shall be payable as follows: 

(a) The increase in Column 1 shall be paid from the 
first pay period commencing on or after the 8th 
day of April, 1993. 

(b) The increase appearing in Column 2 will be paid 
on a date agreed by the parties to this Agreement 
provided that the specific measures detailed in 
Clause 11 of this Agreement are being imple- 
mented but in any event the wages shall not be 
payable earlier than 1st of August, 1993. 

(c) The increase appearing in Column 3 will be paid 
on the same basis as (b) above except the increase 
will not be payable earlier than 1st of January, 
1994. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

The parties are committed to the following on-going 
process of continuous improvement during the term of this 
Agreement. 

(1) A Continuing Commitment To Workplace Reform. 
(2) Training 

(a) Australian Glass Manufacturers—Perth is com- 
mitted to the development of a training pro- 
gramme that will provide both internal on-the-job 
training and externally provided training in order 
to fulfil the following requirements: 

(i) Meet the current and planned man-power 
skill needs of the plant. 

(ii) Be appropriate to the size, structure and 
nature of the operation of the plant. 

(ill) Meet the need to develop vocational skills 
relevant to the plant through in-house train- 
ing and through courses conducted by ac- 
credited educational institutions and provid- 
ers. 

(iv) The implementation of a plant training 
program is a key element in meeting the 



express commitments of the parties to the 
agreement. 

(v) The parties to the agreement are committed 
to the need for a more highly skilled and 
flexible workforce that provides employees 
with access to more varied, fulfilling and 
better paid jobs. 

(b) Nominated courses approved by Training Com- 
mittee: 

(i) where the Training Committee recommends 
than an individual should undertake addi- 
tional training, that training shall be carried 
out without loss of ordinary time earnings; 

(c) The following will apply to employees wishing to 
undertake Company sponsored training; 

(i) employees must apply for the course via a 
written application to the Training Commit- 
tee; 

(ii) if the course is available during the em- 
ployee's normal work hours, then unless 
extenuating circumstances exist, the em- 
ployee should attend the course during this 
time; 

(iii) if it is mutually agreed between the Company 
and the employee, the employee's normal 
working hours may be varied within the 
normal spread of hours in order to include 
course lecture times during his/her normal 
hours; 

(iv) if it is not possible to vary the employee's 
hours, then the employee who undertakes the 
course outside of normal working hours will 
be paid ordinary rates of pay for the actual 
time spent undertaking the course; 

(v) employees will only receive normal rates of 
pay for training. The Company will not pay 
shift or other penalties for courses under- 
taken outside of normal hours; 

(vi) employees who receive paid training leave 
will be required to submit to their Supervisor, 
on the next working day following the 
course, written evidence from the relevant 
training institution confirming his/her atten- 
dance at the course; 

(vii) any costs associated with standard fees for 
prescribed course and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the Company's technical library) 
incurred in connection with the undertaking 
of training will be reimbursed by the Com- 
pany upon proof of satisfactory progress. The 
Training Committee will monitor satisfac- 
tory progression of each employee undertak- 
ing approved training; 

(viii) travel costs (and accommodation if applica- 
ble) incurred by an employee undertaking 
approved training which exceed those nor- 
mally incurred in travelling to and from work 
will be reimbursed by the Company. 

(3) Payment of Wages by Electronic Funds Transfer: 
(a) The parties to this Agreement agree that all new 

employees commencing with the Company shall 
be paid wages by way of Electronic Funds 
Transfer. 

(b) It is agreed that the utilization of Electronic Funds 
Transfer (E.F.T.) as a method for payment of 
wages be extended whereby current employees are 
encouraged to transfer to this method for the 
payment of wages. 

(c) It is agreed that once there is a majority of 
Tradesperson being paid by E.F.T. the balance of 
employees not paid by E.F.T. shall transfer to this 
method for the payment of wages. 

(4) Flexibility of Meal Breaks: 
It is agreed that the day work electricians may be required 

to work as the need arises up to six hours without a meal 
break and such work shall be performed at ordinary rates of 
pay to cover the period the shift electrician is not in 
attendance between Monday to Friday. The provisions of the 
Metal Trades (General) Award 1966 No. 13 of 1965, Clause 
13.—Hours subclause (f)(v) shall not apply. 

(5) Suggestion Book: 
It has been agreed that a system will be introduced for 

ideas and suggestions to be submitted in relation to matters 
that will contribute towards the improvement in productivity 
and/or cost reduction for the plant 

(6) Mould Maintenance Department: 
It is agreed between the parties that in order to enhance 

the flexibility of working hours within the ordinary spread 
of hours in the Mould Maintenance Department, a new shift 
roster system will be implemented. A copy of the new shift 
roster arrangement is detailed and forms Appendix "C" to 
this Agreement. 

The parties agree that as a result of the new shift roster 
systems, this will provide for one volunteer redundancy 
from the Trade compliment in the Mould Maintenance 
Department. 

(7) Production Maintenance Department: 
(a) It is agreed that during day work ordinary hours 

between Monday to Friday the following shall 
apply: 

(i) Fitters will mount mould side equipment 
during planned job changes. If insufficient 
fitters available, assistance will be given by 
Glassworkers to carry out these duties. 

(ii) In situations described in (i) above, if 
take-outs require change this will be carried 
out by the shift fitter. 

(b) The Production Maintenance Department has 
undergone a process of total re-design of the 
workshop area with the objective to create a work 
environment which will facilitate a more efficient 
and effective method of operation. 

The new workshop layout will now provide for 
the following: 

(i) The consolidation of all production and 
process related spare parts and ancillary 
equipment into one area. 

(ii) The new workshop layout has allowed the 
accommodation to relocate the cold end 
maintenance fitter workshop. 

(c) It is further agreed that during the term of this 
Agreement there will be a reduction of one 
tradesperson from within the Maintenance Depart- 
ments. 

(8) Garage Workshop: 
Due to a continuing move towards vehicle lease arrange- 

ments of Company owned vehicles, the parties have 
identified and agreed that it is inefficient to provide a garage 
workshop facility as it currently operates. 

As a result of the consequent significant reduction in 
workload for the garage workshop, this facility will close 
during the course of this calendar year. 

When the garage facility closes the tradesperson in this 
department will take voluntary redundancy or transfer to an 
alternative position in a maintenance area. 

(9) Annual Leave Coverage: 
When Staff Supervisors are absent for prolonged periods 

(e.g. Annual Leave, Long Service Leave, etc) and coverage 
is required by Management, Leading Hands appointed as 
Acting Supervisors for the said period will be utilized in 
both functions. Payment will be in accordance with the 
Metal Trades (General) Award 1966 No. 13 of 1965, Clause 
7.—Higher Duties. 
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12.—Objectives of this Agreement. 
The parties to this Agreement are committed to a process 

of change which will provide identifiable improvements in 
efficiency and productivity in Glass container production at 
Australian Glass Manufacturers Company—Perth. 

The parties are committed both in the short and long term 
in developing the objectives for the Enterprise. The issues 
included in this process are: 

• Improved Quality Control 
• Flatter Management Structures 
• Self Autonomous Work Groups 
• Export Plans 
• Marketing Plans 

The above does not preclude other issues for considera- 
tion and discussion that will contribute to productivity and 
efficiency at this enterprise. 

13.—Contractors, Casual or Temporary Labour. 
The utOization of Contractors, Casuals or Tfcmporary 

Labour will be discussed with a member/s of the Consulta- 
tive Committee on each occasion of a proposal to utilize a 
contractor. 

(1) Details of the type of activity involved and number 
required will be advised prior to the commencement of such 
work taking place. 

(2) In the event of agreement not being reached in a 
particular situation, the parties agree to follow the process 
set out in Clause 14.—Avoidance of Industrial Disputes. 

14.—Avoidance of Industrial Disputes. 

The parties to this Agreement shall observe the procedure 
set out under Clause 34.—Avoidance of Industrial Dispute 
in the Metal Trades (General) Award 1966 No. 13 of 1965. 

(1) The objective of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation; and to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

It is acknowledged that in some Companies or sectors of 
the industry, disputes avoidance/settlement procedures are 
either now in place or in the process of being negotiated and 
it may be the desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) The following principles shall apply: 
(a) Depending on the issues involving, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion shall 
apply. These are: 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions between the employee/s con- 
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the state branch of die union(s) concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(State Secretary) and the senior management 
representative(s); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the completion of the various stages 

of the discussions. At least seven days should be 
allowed for all stages of the discussions to be 
finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the performance of work while the 
procedures or negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

Signatories. 
For and on behalf of ACI Operations Pty Ltd (Trading as 

Australian Glass Manufacturers—Perth) 
Ian McCarthy. 

For an on behalf of the Metals and Engineering Workers' 
Union 

J. Sharp-Collett. 
For and on behalf of Australian Electrical, Electronics, 

Foundry and Engineering Union (W.A. Branch) 
W. L. Palmer, Secretary. 

Dated this 15th day of March 1993. 

Appendix "A". 
Continuous Improvement Activities. 

(1) In view of the recent workload in the Maintenance 
Departments, additional duties have been assigned to shift 
fitters and electricians. 

This would include ensuring spare ancillary equipment is 
available. 

(2) To accommodate revised security arrangements 
coverage for the plant, the master-key system entailed 
certain employees being supplied with main gate keys to 
allow access to and from the factory outside of ordinary 
hours at times when security personnel are not in attendance. 

(3) As a result of suggestions from the shop floor, a 
number of bin stands with lockable castors have been 
installed, allowing an improved work-flow throughout the 
shop without the use of a forklift and operator. 

(4) (a) Cost savings and improved delivery has resulted 
from the local manufacture of component parts for 
various ancillary equipment. 

(b) Minor variations by local manufacturers to origi- 
nal designs has required incoming inspection of 
same and some modification in-house to ensure 
correct operation of the equipment. 

(5) The majority of water reticulation sprinkler repairs is 
performed by maintenance employees at the plant. 

Appendix "B". 
Existing Classifications New Classifications 
• Mechanical/Electrical • Engineering Tradesperson 

Special Class Special Class—Level 1 
(C8) 

• Electronics • Advanced Engineering 
Tradesperson Tradesperson—Level 1 

(C6) 
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Appendix "C". 
Mould Maintenance Shift Roster. 

SHIFT A SHIFT B 
Monday Off Afternoon Shift 
Tuesday Off Afternoon Shift 
Wednesday Off Afternoon Shift 
Thursday Off Afternoon Shift 
Friday Afternoon Shift Off 
Saturday Day Shift Off 
Sunday Day Shift Off 
Monday Afternoon Shift Off 
Tuesday Afternoon Shift Off 
Wednesday Afternoon Shift Off 
Thursday Afternoon Shift Off 
Friday Off Afternoon Shift 
Saturday Off Day Shift 
Sunday Off Day Shift 
Day Shift—7.00 am to 5.00 pm 
Afternoon Shift—12.30 pm to 10.30 pm 

BORAL CASTINGS PTY LTD—PERTH WORKS— 
ENTERPRISE AGREEMENT 1993 

No. AG 17 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Boral Castings Pty Ltd—Perth Works 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (W.A. Branch). 
No. AG 17 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 17 of 1993. 

HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case Decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Boral Castings 
Pty Ltd—Perth Works—Enterprise Agreement 1993, 
signed for me for identification, be registered as an 
Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be referred to as the Boral Castings 
Pty Ltd—Perth Works—Enterprise Agreement 1993. 

2.—^Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation and Review 

6. Relationship to Parent Award 
7. Past Agreements and Orders 

7A. Long Service Leave 
8. Single Bargaining Unit 
9. Objectives of the Agreement 

10. Measures to Achieve Gains in Productivity, 
Efficiency and Flexibility 

11. State Wage Principles 
12. Avoidance of Industrial Disputes 
13. Wage Increases 

Signature of Parties 

3.—Application of Agreement. 
This Agreement shall apply at the establishment of Boral 

Castings Pty Ltd, Adams Drive, Welshpool, Western 
Australia, 6102, in respect of all employees who are engaged 
in any of the occupations, industries or callings specified in 
the Metal Trades (General) Award 1966 No. 13 of 1965. 

4.—Parties Bound. 
(1) The parties to this Agreement are: 

(a) Boral Castings Pty Ltd, Adams Drive, Welshpool, 
Western Australia, 6102 (ACN 009 264 573). 

(b) All employees, whether members of the Austra- 
lian, Electrical, Electronics, Foundry & Engineer- 
ing Union (Western Australian Branch) or not, 
engaged in any of the occupations or callings 
specified in the Metal Trades (General) Award 
1966 No. 13 of 1965. 

(c) The organisation of employees being the Austra- 
lian Electrical, Electronics, Foundry & Engineer- 
ing Union (Western Australian Branch). 

5.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from the beginning of 

the first pay period to commence on or after the 8th day of 
April, 1993 and shall remain in force until 8th day of 
October, 1993. 

(2) The parties will review this Agreement two months 
prior to its cessation. 

(3) The parties will assess achievements in productivity 
and efficiency during the term of this Agreement. 

(4) Following the process of reviewing this Agreement it 
will be renewed or replaced by another Agreement or 
cancelled as appropriate. 

6.—Relationship to Parent Award. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965 provided that where there is any inconsis- 
tency, this Agreement shall take precedence to the extent of 
the inconsistency. 

7.—Past Agreements and Orders. 
(1) All past Agreements other than those specifically 

excluded by this clause relating to payments or conditions 
of service, whether written or otherwise, shall no longer be 
applicable. 

(2) The following orders of the Western Australian 
Industrial Relations Commission shall remain in force: 

No. CR 298 of 1976 —Supply of Safety Boots 
No. CR 162 of 1981 —Shift Loading 
No. C812(3) of 1987—2nd Tier Agreement 

(3) Principles set out in the Company's 2nd Tier 
Agreement dated 6th November, 1987 shall continue to 
apply except as superseded by this Agreement. 

7A.—Long Service Leave. 
(1) Long Service Leave provisions shall be as set out in 

Volume 66 of the Western Australian Industrial Gazette at 
pages 1 to 4 inclusive except that in lieu of subclause 
(3)—period of leave shall be: 

(a) Subject to the provisions of paragraphs (5) and (6) 
of subclause (3) of the Long Service Leave 
provisions of 66 WAIG 1, where an employee has 
completed at least 10 years' service the amount of 
leave shall be: 
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(I) in respect of 10 years' service so com- 
pleted—13 weeks' leave; 

(ii) in respect of the next 10 years' service—13 
weeks' leave; 

(iii) in respect of each seven years' service 
completed after such 20 years—13 weeks' 
leave; 

(iv) on the termination of the employee's em- 
ployment; 
(aa) by his death; 
(bb) in any circumstances otherwise than by 

his employer for serious misconduct; 
(b) On termination subject to the provisions of 

paragraph (6) of subclause (3) of the Long Service 
Leave provisions, where an employee has com- 
pleted at least seven years' but less than 10 years' 
service since his commencement and his employ- 
ment is terminated; 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion 
of 13 weeks' leave as the number of completed 
years of such service bears to 10 years. 

8.—Single Bargaining Unit. 
The Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated on site within a single bargaining unit. 

The single bargaining unit takes the form of a Consulta- 
tive Committee established with employee and company 
representation and which is properly constituted. The aims 
and objectives of the Consultative Committee are consistent 
with this Enterprise Agreement. 

9.—Objectives of the Agreement. 
(1) In accordance with State Wage Structural Efficiency 

Principles and Enterprise Bargaining Principles, the parties 
to this Agreement aim to develop a Company with a flexible 
management and workforce, committed and suitably skilled, 
a company build on participation, teamwork and trust with 
a shared vision of the future based on excellence of service 
and quality. 

It is our objective to achieve real, demonstrable and 
sustainable improvements in productivity, efficiency and 
flexible which will make Boral Castings—Perth Works a 
delivery and customer oriented company and a world 
competitive manufacturer. 

(2) This will be achieved by: 
(a) Developing and maintaining the existing consulta- 

tive process, extending the participative process 
and encouraging all employees, management and 
workforce alike to identify and deal with the real 
barriers affecting productivity. 

(b) Creating a "culture" of understanding of produc- 
tivity and its relationship to employees' principal 
concerns—secure and meaningful jobs. 

(c) Simultaneous improvement of all productivity 
issues such as cost, quality, technology, work 
organisation, customer service, delivery, timeli- 
ness, safety and training. 

(d) Maximising flexibility of the total workforce by 
carrying out skills audits and assessments and 
providing training where necessary to fully equip 
the flexible employee to the agreed levels of skill. 

(e) Identifying and working towards elimination of 
. restrictions in each classification where those 

restrictions are not based on skill. 
(f) Implementing work groups, training them in 

process analysis and applying this methodology to 
all work areas to identify and then eliminate 
barriers to productivity not based on skill. 

(g) Redefining jobs in order to implement the above 
changes and create equality of opportunity. 

(h) Implementing an agreed training and shilling 
programme for all levels of the company which 
will enable all employees and staff to function 
effectively and contribute as team members while 
being provided career opportunities and more 
meaningful work. 

(i) Taking time out of the process to ensure all 
deliveries are made to the customer on time and 
within the shortest possible lead time from 
placement of order. 

(j) Increasing all employees' awareness of the need 
for quality so that quality problems are prevented 
at source or identified at the earliest stage of 
production to prevent wasted effort on further 
processing items of unacceptable quality. 

(k) Where production and quality problems are 
identified measures will be put in place to 
eliminate that problem through the process of 
consultation. 

10.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Process Analysis 
(a) Employees will participate as required in the 

introduction of process analysis to be carried out 
by work groups in the various areas of the 
enterprise. 

(b) Following the successful completion of the first 
stage of the pilot analysis in the Pattern Shop, 
employees agree to their full involvement and will 
participate as required as the process is introduced 
progressively throughout the operation. 

(c) Appropriate training development following 
. proper consultation in applying the process will be 
provided by the company. 

(2) Hours—Dayshift 
The spread of ordinary hours shall be 5.00am to 6.00pm 

Monday to Friday unless agreed otherwise between the 
management and the majority of employees in the plant, 
section or sections, concerned. 

(3) Overtime 
(a) Overtime rates shall not apply until an employee 

has completed the agreed ordinary hours for that 
day. 

(b) If an employee is late for or absent from work by 
arrangement or unforeseen circumstances, the 
ordinary hours of that employee may, by agree- 
ment with the Departmental Supervisor, and 
providing suitable work is available, be extended 
to enable the make-up of time lost and such 
make-up will be worked at single time rate. 

(4) 38 Hour Week Arrangement 
The existing practice of accumulating a Rostered Day Off 

for each four week period in accordance with subparagraph 
(iv) of paragraph (b) of subclause (1) of Clause 13.—Hours 
of the Metal Trades (General) Award 1966 No. 13 of 1965 
will continue, however the scheduling of the RDO's will be 
subject to ongoing review by the Consultative Committee, 
with the aim of increasing flexibility, productivity and 
providing improved service to the client. 

(5) Attendance Bonus 
(a) To encourage regular attendance, the attendance 

bonus scheme as previously operating will be 
reintroduced. 

(b) The attendance bonus will relate to each pay week 
Wednesday to Tuesday. 

(c) Subject to paragraph (d) below, a weekly bonus 
calculated at the rate of two dollars per day, 
Monday to Friday, and two dollars on Saturday if 
more than five hours is worked, will be paid for 
attendance on the job. 

(d) The total bonus earnt in the week shall be reduced 
by an amount of five dollars for any one day's 
unauthorised absence during the week and the 
total bonus for the week will be negated if there 



is more than one day's unauthorised absence in the 
same week. 

(e) An unauthorised absence of the purpose of this 
clause, is any absence other than absence on 
Rostered Day Off, annual leave, paid sick leave 
in accordance with the Metal Trades (General) 
Award 1966 No. 13 of 1965 or any approved 
special leave. 

(6) Increased Flexibility of Work Practices 
(a) All jobs will be open to all personnel and subject 

to paragraph (b) hereof all employees will perform 
work as required by the company. 

(b) No employee will be required to do a specific task 
unless that employee has the skill to carry out the 
task or until the employee has been given 
on-the-job and/or external training to carry out the 
task as deemed appropriate by the company and 
the Training Committee. 

(7) Flexibility at Meal Breaks and Shift-End 
(a) Meal and rest break times will be flexible to 

ensure any production task is not unduly disrupted 
by the break. Examples of "production tasks" 
include but are not limited to: 
* Melting 
* Pouring 
* Moulding 
* Loading and unloading transport 
* Materials handling 

(b) Meal breaks will be so scheduled to ensure no 
more than six hours is worked without a break 
unless by agreement with an employee. 

(c) Paragraph (f) of subclause (1) of Clause 13.— 
Hours of the Metal Trades (General) Award 1966 
No. 13 of 1965 relating to meal breaks will not 
apply. 

(d) Supervisors of Works Management shall deter- 
mine if a process or task is likely to be "unduly 
disrupted" and where so identified maximum 
notice of any change to meal times will be given 
to employees and the union delegate advised. 

(e) Should a union or workforce meeting be sched- 
uled for a meal break, such a meeting shall be 
scheduled to enable a maximum number of 
members to attend, however, members required to 
work to ensure the productive process is not 
disrupted shall work. Should it be necessary for 
all union members to attend a union meeting then 
24 hours prior notice will be given and staff 
employees will be allowed to perform hands on 
work to keep the production process going. 

(f) The above flexibility will apply at end of shifts to 
ensure productive activity is maintained up to shift 
end. Where necessary, a particular cycle of work 
will be completed after the agreed shift end thus 
eliminating the need to stop production short of 
shift end to prevent the time being overrun. Any 
such shift end overrun will be paid at normal 
overtime rates. 

(8) Employee Surveys 
Recent surveys and meetings of employees in all work 

areas identified a number of concerns in the areas of quality 
and productivity. It is agreed that all the items which were 
identified and discussed during the surveys and meetings 
will be addressed and where possible resolved, thereby 
boosting morale, customer focus, product quality and the 
future well being of the Company. 

(9) Energy Conservation 
(a) An energy use audit in accordance with the 

Department of Primary Industries and Energy— 
Enterprise Energy Audit Program has been carried 
out at this enterprise by an accredited energy 
auditor and potential savings have been identified. 

(b) The parties to this agreement undertake to 
co-operate at all levels to maximise the potential 
savings. 

(c) The company undertakes to properly brief all 
employees of the part each can play in achieving 
the maximum savings. 

(d) Employees will implement measures required by 
the company to achieve those savings identified. 

11.—State Wage Principles. 
(1) It is a condition of this Agreement that there shall be 

no further wage increases for its life except where consistent 
with a State Wage Case decision. 

(2) The parties of the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service with 
pay. 

12.—Avoidance of Industrial Disputes. 
(1) Except where a bonafide safety issue is involved, in 

the event of an employee having a grievance, work shall 
continue while matters in dispute are negotiated in good 
faith and in accordance with the procedure as follows: 

(a) An employee may raise a grievance with their 
Supervisor in the first instance and the Supervisor 
must provide an answer within eight working 
hours. 

(b) Any grievance which an employee cannot resolve 
with a Supervisor, or a matter in dispute by 
employees collectively, can be referred to the 
Shop Steward who shall discuss the grievance or 
dispute with the Manufacturing Manager or other 
officer designated by the company. 

(c) The Manufacturing Manager shall discuss the 
grievance with the Shop Steward and provide the 
company answer within 48 hours when required. 

Alternatively the matter may be discussed 
between the Shop Committee (a committee 
comprising four employees including the Shop 
Steward who have been elected by the "Shop 
Floor") and the Manufacturing Manager or other 
officers designated by the company. 

(d) If the matter is not resolved at this level the 
relevant branch union representative shall be 
notified and a conference on the matter arranged 
within a reasonable time frame, to be attended by 
the union representative, the relevant Shop Stew- 
ard and Senior Management. 

(e) If the matter remains unresolved it may then be 
submitted to the Western Australian Industrial 
Relations Commission for resolution. It is under- 
stood that the parties to this procedure shall not 
have recourse to the formal processes of the 
Industrial Relations Act 1979 until they have 
endeavoured to resolve the issues between them, 
in full accordance with the procedures contained 
in this agreement 

13.—Wages. 
This Agreement does not provide for any further wage 

increases for its life except where consistent with a State 
Wage Case decision. 

The wages which will be paid to each wage classification 
will be those already received under that classification under 
AG 14 of 1992 at die time of its cancellation. 



Signature of Parties 
Signed— 

K. HEARN, 

Representative of Employees. 

Signed— 
A. STAFFORD, 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

Signed— 
R. G. BOND, 

Boral Castings Pty Ltd. 

BRADKEN PERTH, WESTERN AUSTRALIAN 
MACMNESHOP (ENTERPRISE BARGAINING) 

AGREEMENT 1993 
No. AG 16 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bradken Perth (A Division of ANI 

Corporation Limited) 
and 

Australian Electrical, Electronics, 
Foundry & Engineering Union (W.A. Branch) 

No. AG 16 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 16 of 1993. 
HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case Decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Bradken Perth, 
Western Australian Machineshop (Enterprise Bargain- 
ing) Agreement 1993, signed for me for identification, 
be registered as an Enterprise Bargaining Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Industrial Agreement shall be now as the Bradken 
Perth, Western Australian Machineshop (Enterprise Bar- 
gaining) Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and Incidence of Agreement 

4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Single Bargaining Unit 
8. Efficiency and Flexibility 
9. State Standards 

10. Avoidance of Industrial Disputes 
11. Wage Increases 
12. Not to be used as a Precedent 
13. Renewal of Agreement 

Appendix A 
Authority to Approve Agreement 

3.—Application and Incidence of Agreement. 
This Agreement shall apply at the establishment of 

Bradken Perth Machineshop and the incidence of this 
Agreement shall be as prescribed in the Metal Trades 
(General) Award 1966 No. 13 of 1965 in so far as those 
provisions relate to the parties referred to in Clause 
4.—Parties Bound to this Agreement. 

4.—Parties Bound. 
(1) Bradken Perth Machineshop 
(2) The Australian Electrical, Electronics, Foundry & 

Engineering Union (Western Australian Branch). 
(3) All persons employed on the Bradken Perth Machine- 

shop, members of the above union or capable of being 
members of the above union. 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period to commence on or after the 8 th day of April, 
1993 and shall remain in force until the 8th day of October, 
1993, being the date six calendar months after the date of 
commencement. This Agreement shall not continue to 
operate after the 8th day of October, 1993. This Agreement 
shall be reviewed prior to expiry as outlined in Clause 
13.—Renewal of Agreement, of this Agreement. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted in conjunc- 

tion with the Metal Trades (General) Award 1966 No. 13 
of 1965, provided that where there is any inconsistency, this 
Agreement shall take precedence to the extent of the 
inconsistency. 

7.—Single Bargaining Unit. 
In accordance with the terms of the decision in the 

January 1992 State Wage Case this enterprise agreement has 
been negotiated through a single bargaining unit elected by 
all employees of the machineshop at a meeting called for 
that purpose. 

8.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) In accordance with the Agreement between Bradken 
Perth Machineshop, and the Australian Electrical, Electron- 
ics, Foundry & Engineering Union (W.A. Branch) on 
Enterprise Bargaining Guidelines and consistent with the 
terms of the decision in the January 1992 State Wage Case, 
the following strategies designed to effect real and demon- 
strable gains in productivity, efficiency and flexibility have 
been identified and are detailed in Appendix A: 

(a) Personnel Strategy 
(b) Technology Strategy 
(c) Financial Strategy 
(d) Quality Strategy 
(e) Performance Indicators 

The aim of this Agreement is to assist in developing a 
profitable machineshop with a management and workforce 
which is flexible, committed and skilled; an entity built on 
participation, teamwork, trust, with devolved responsi- 
bilities and a shared vision of the future based on World 
Competitive Manufacturing and Customer Satisfaction. 

(2) Hours 
(a) Notwithstanding the provisions of Clause 13(3)(g) 

of the Metal Trades (General) Award 1966 No. 13 
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of 1965 and the Second Tier 4% Agreement, seven 
(7) rostered days off will be accrued which shall 
be allowed and taken to coincide with the 
Christmas shutdown. 

(b) The balance of five (5) days may be taken as 
required by the employee throughout the year by 
agreement with their supervisor and having full 
regard for the necessity of maintaining machine 
shop productions. 

(c) Any remaining accrued rostered days due at the 
time of taking annual leave must be taken 
simultaneously. 

(3) Training 
(a) All employees shall assist in the process of skills 

transfer with in-house training. 
(b) All non-trades employees shall perform any tasks 

they are directed to which are within their skill, 
competence and training. 

(c) All employees shall perform any tasks they are 
directed to which are incidental or peripheral to 
their main task. 

(d) Employees shall only be required to perform work 
which they can or where necessary have been 
trained to perform safely and competently. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards of the Western Australian Industrial Relations 
Commission set hours of work, annual leave or long service 
leave. 

10.—Avoidance of Industrial Disputes. 
The parties to this Agreement shall observe the procedure 

established by the plant's 4% Second Tier Agreement for 
avoidance of industrial disputes. 

11.—Wage Increases. 
(1) In accordance with this Agreement between Bradken 

Perth Machineshop and the Australian Electrical, Electron- 
ics, Foundry and Engineering Union (W.A. Branch) on 
Enterprise Bargaining Guidelines, wage increases are 
payable as follows: 

Wage Classification Col 1. Col 2. 
Group Wage Wage 

Increase Increase 

C8 Engineering Tradesperson 
/o /o 

Level 11 2.5 2.0 
C9 Engineering Tradesperson 

Level II 2.5 2.0 
CIO Engineering Tradesperson 

Level I 2.5 2.0 
Cll Engineering Production 

Employee Level IV 2.5 2.0 
C12 Engineering Production 

Employee Level III 2.5 2.0 
C13 Engineering Production 

Employee Level II 2.5 2.0 
(2) The wage increases referred to in subclause (1) hereof 

shall be payable as follows: 
(a) The amount shown in Column 1 shall be payable 

from the beginning of the first full pay period to 
commence on or after the 8th day of April, 1993. 

(b) The amount shown in Column 2 shall be payable 
as soon as demonstrable progress towards the 
objectives detailed in Appendix A are confirmed 
and reasonable completion programs established 
to complete all objectives, but not earlier than 2 
months after the first payment in subclause (2)(a) 
hereof. 

(3) The wage increase referred to in subclause (1) hereof 
shall be calculated on each employee's all purpose ordinary 
earnings. 

(4) In accordance with the terms of the State Wage Case 
decision of January 1992, there shall be no further wage 

increases for the life of this Agreement except when 
consistent with a State Wage Case decision. 

12.—Not to be Used as a Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant, department of Bradken Perth or any other 
enterprise. 

13.—Renewal of Agreement. 
In accordance with the terms of the January 1992 State 

Wage Case decision the provisions of Clauses 8, 9 and 11 
of this Agreement shall not continue in force after the 8th 
day of October, 1993. 

Following the execution of this Agreement the parties 
will continue to monitor the progress against the strategies 
contained in Appendix A and additionally immediately 
address the issue of development and preparation of an 
Agreement to follow this Agreement. 

Appendix A. 
Measures to Achieve Gains in Productivity, Efficiency and 

Flexibility. 
26 January 1993. 

1.—^Preamble. 
The following strategies are the outcome of negotiations 

between the parties to achieve real gains in productivity, 
efficiency and flexibility at Bradken Perth, a division of the 
ANI Corporation. 

2.—Personnel Strategy. 
(1) A Consultative Committee has been established in line 

with the requirements of the Structural Efficiency principle. 
The Charter of the Committee forms Appendix C of this 
Agreement. 

(2) The Consultative Committee has established a 
workcell to encourage shopfloor participation in the man- 
agement of the machineshop. Every employee, including 
supervisor are included in the workcell. 

The workcell meets frequently during their own time to 
discuss improvements in productivity. The establishment of 
the workcell has greatly improved communications with the 
employee strata and a result has increased productivity and 
efficiency levels. 

(3) The arrangement set in place by the Bradken Second 
Tier 4% Agreement of six roster days off being taken during 
the course of each year and the remaining six to coincide 
with the Christmas shutdown will be varied to maximise 
plant capacity utilisation. Seven days will be taken at 
Christmas. The balance of five days may be taken as 
required by any individual throughout the year by arrange- 
ment with supervision and having full regard for the 
necessity of the machineshop to maintain production. Any 
residual roster days entitlement due at the time of taking 
annual leave must be taken simultaneously. 

(4) Employees are to undergo Product and Business 
Awareness training to improve efficiency and productivity 
through greater levels of understanding. 

(5) Safety and absenteeism are areas where improvement 
must be pursued continually. Excellent past performance in 
these areas means only small gains are possible for the 
machineshop. Improvements have been identified in the 
Performance Indicators section of this Appendix. 

(6) (a) It is acknowledge that training and the accumula- 
tion of skills will make the workforce a more productive 
team and enhance the viability of the machineshop. 

(b) Ongoing training will be provided for all employees 
in order for the machineshop to keep pace with Company 
and Industry requirements. 

(c) To assist with the development of a suitable training 
program a Training Committee will be formed representing 
both management and machineshop shop floor personnel. 

(d) Where the Training Committee identifies a require- 
ment for employees to acquire accredited training, such 
training will be accessed through a recognised training 
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provider and to a standard acceptable to the needs of 
Industry, the Company and the machineshop. 

(e) In-house training will require all employees to assist 
in the process of skills transfer. 

(f) It has been identified that non-trades people shall 
perform any tasks that are within their skill competence and 
training. 

(g) All trades and non-trades people shall perform any 
tasks that are incidental and or peripheral to their main task. 

(h) In order to attain maximum utilisation of available 
skills, opportunities for multi-skilling will be identified, and 
where necessary training will be provided to ensure 
competence. This may involve employees assisting a trainer 
or supervisor in the training of other employees. 

(i) In all circumstances employees will only be required 
to perform work which they have been trained to perform 
safely and competently. 

3.—Technology Strategy. 
The worked 1 has put forward some suggestions which 

will improve efficiency involving the installation of capital 
equipment and the introduction of new cutting tool 
technology. 

(1) By installing a welding machine in the machine shop 
and training the machinists in its use, downtime for repair 
of minor defects would be eliminated. 

(2) Investigations of cutting tip technology now becoming 
available leads the workcell to believe that with some 
adaptation of this new technology by them to our special 
purposes, significant reductions in casting preparation for 
machining can be achieved. 

4.—Financial Strategy. 
(1) There is a potential for cost savings through the 

reduction of work-in-progress and stock levels. Targets for 
these savings are set in the Performance Indicators. 
Measures that will cause the required reductions are outlined 
in the Personnel, Technology and Quality strategies. The 
basic principles are: 

(a) increased employee awareness of the need for fast 
production throughput; 

(b) improved handling efficiency through better 
equipment and procedures; 

(c) greater employee participation and interest in the 
control of stock levels; 

(d) machining productivity can be improved through 
the taking of meal breaks at varying times that 
facilitate maximum machine operating time. Em- 
ployees have agreed to such variances where 
appropriate; 

(e) the workcell has identified the need to stagger 
working times without notice where demand 
surges for capacity on specific machine tools 
occur to maximise customer service. Employees 
have agreed to this. 

(2) The machineshop expects to save over $1,200.00 per 
annum through improved purchasing and control of ceramic 
inserts. 

5.—Quality Strategy. 
(1) The workcell established as part of the Personnel 

Strategy is ideally suited to functioning as Quality Circles 
within TQM. 

At least one member of the workcell will be trained to 
carry out quality audits of the procedures within the cell's 
work area to ensure continued compliance to AS3902. 

(2) The shopfloor employees are collecting data for the 
management to analyse rework costs, which are targeted in 
the Performance Indicators as a cost area. 

(3) QA will be an integral part of Awareness Training 
outlined in the personnel strategy. This is expected to result 
in better quality levels thus reducing costs. 

6.—Performance Indicators—Machineshop. 
(1) The parties have agreed to develop specific perform- 

ance indicators which will measure and demonstrate 

productivity improvements to justify the wage increases 
outlined in Clause 11 of the attached Agreement. The 
performance indicators illustrate aspects of the various 
strategies outline above. The indicators though relevant to 
this enterprise are: 

Personal Strategy Current Target 
Absenteeism 
" Sick Leave (man hours) 320 240 
" Unpaid Absence 64 0 

(man hours) 
Injury Statistics 
° Lost time accidents 0 0 
* Lost time hours 0 0 
° Doctor treatments 0 0 
Financial Strategy 
' Work in Progress 

backlog 3 weeks 2 weeks 
" Production Cost per 

man hour $4.06.776 $3.86.437 
Quality Strategy 
° Rework Costs $1,000.00 0 

(2) The parties agree that: 
(a) The parties recognise that improvements in 

performance indicator levels is based on: 
(i) the continued commitment to consultation 

and participation by all parties; 
(ii) greater understanding by all employees of 

factors which affect the performance of the 
machineshop; 

(iii) an acceptance of the need to support contin- 
ual improvement of the ongoing process. 

Authority to Approve Agreement. 
I am an officer of Bradken Perth (A Division of ANI 
Corporation Ltd) and am authorised by the Committee of 
Management of the organisation to approve the principal 
terms of the attached agreement on its behalf. 

KELVIN ROSS, 
Signature of Applicant. 

Dated: 19th March 1993. 
I am an officer of the Australian Electrical, Electronics, 
Foundry and Engineering Union (WA Branch) and am 
authorised to approve the principal terms of the attached 
agreement on its behalf. 

A. STAFFORD, 
Signature of Applicant. 

Dated: 19th March 1993. 

BURSWOOD RESORT CASINO (ELECTRONIC 
SERVICEPERSONS) ENTERPRISE AGREEMENT 

No. AG 1 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 1 of 1993. 
COMMISSIONER R.N. GEORGE. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

.. No. AG 1 of 1993. 
HAVING heard Mr G. Blyth on behalf of the Applicant and 
Mr N. Hodgson and with him Mr V. George on behalf of 
the Respondent, and by consent the Commission, being 
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satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled Burswood Resort 
Casino (Electronic Servicepersons) Enterprise Agree- 
ment No. AG 1 of 1993, signed by me for identifica- 
tion, be registered as an Enterprise Bargaining Indus- 
trial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as the Burswood Resort 

Casino (Electronic Servicepersons) Enterprise Agreement 
No. AG 1 of 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Relationship to Parent Award 
5. Parties Bound 
6. Date and Period of Operation 
7. Disputes Procedure 
8. Commitments 
9. Background and Objectives of Agreement 

10. Single Bargaining Unit 
11. Productivity Measures 
12. Enterprise Bargaining Principles 
13. Wage Increases 
14. State Wage Case Decisions 
15. Award Standards 

3.—Application of Agreement. 
(1) (a) This agreement shall apply to and be binding upon 

Burswood Resort (Management) Limited (the "Com- 
pany"), the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) (the 
"Union"), and to all persons employed by the Company in 
connection with the servicing and maintenance of electronic 
gaining equipment and other associated equipment at 
Burswood Resort Casino, in so far as the area of land 
occupied by the Burswood Resort Casino in the State of 
Western Australia and who are members of or are persons 
eligible to be members of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

(b) Provided that this agreement shall not apply to and 
shall specifically exclude, members of or employees eligible 
to be members of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) who are employed by the Company and who are 
involved in connection with maintenance and engineering 
operations within the Company's Engineering Department. 

(2) The persons employed by the Company and specifi- 
cally referred to by virtue of subclause (1) of this clause are 
employed pursuant to the terms and conditions of the 
Burswood Island Resort (Maintenance Employees') Award 
No. A22 of 1986 being an award of the Western Australian 
Industrial Relations Commission. 

4.—Relationship to Parent Award. 
This agreement shall be read and interpreted wholly in 

conjunction with the Burswood Island Resort (Maintenance 
Employees') Award No. A22 of 1986. Where there is any 
inconsistency between this agreement on the one hand and 
the abovementioned parent award, this agreement shall 
prevail to the extent of all such inconsistencies. 

5.—Parties Bound. 
(1) As set out in Clause 3.—Application of Agreement, 

the following are, for all purposes of this agreement, named 
parties to this agreement and to the parent award and as such 

the terms of this agreement are enforceable upon each and 
every one, for the full term of this agreement. 

• Australian Electrical, Electronic, Foundry and Engi- 
neering Union (Western Australian Branch) 

• Burswood Resort (Management) Limited 
• All employees who are employed by Burswood 

Resort (Management) Limited and who are members 
of or are eligible to be members of the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) subject to the 
exclusions set out in subclause 1(b) of Clause 
3.-—Application of Agreement, of this agreement. 

(2) The parties to this agreement undertake that during its 
term they shall jointly oppose any application made by any 
other party or parties to be joined as a party to this 
agreement. 

6.—Date and Period of Operation. 
This agreement shall operate from the first pay period 

commencing on or after 9 March 1993 and shall remain in 
force for a period of twelve months from that date and no 
longer. 

The process of renegotiation of this agreement may 
commence at any time during the life of the agreement, 
however the agreement may only be renewed by the parties 
after 14 March 1994. 

The parties will assess achievements in productivity and 
efficiency during the term of this agreement. 

Following the process of reviewing this agreement, and 
before the expiration of the period referred to above, the 
parties shall jointly make a consent application to cancel this 
agreement, effective from 14 March 1994 and this agree- 
ment shall cease to have effect on and from that date. 

The parties undertake that during the term of this 
agreement it shall not be varied or cancelled. 

7.—Disputes Procedure. 
The parties of this agreement shall observe the procedure 

set out in Clause 22.—Resolution of Disputes of the 
Burswood Island Resort (Maintenance Employees') Award 
No. A22 of 1986, for dealing with any dispute which may 
arise during the term of this agreement. 

8.—Commitments. 
The parties to this agreement, agree that in the interests 

of productivity and improved efficiency, it is vital that 
wherever possible, time not be lost as a result of work 
stoppages. Where a dispute arises it should be dealt with 
according to the procedure referred to in Clause 7.— 
Disputes Procedure, of this agreement. 

9.—Background and Objectives of Agreement. 
Background 

The employer to whom this agreement applies is 
Burswood Resort (Management) Limited, who are the 
Managers of the Burswood Property Trust, the Resort 
owner. 

Burswood Resort Casino is operated by Victoria Com- 
pany (Operator) Pty Ltd and is supported by a technical 
assistance and management services agreement with Gent- 
ing Australia. Victoria Company are majority shareholders 
of publicly listed Burswood Property Trust Units. 

Burswood Property Trust conduct its business activities 
in Western Australia at the Burswood Resort Casino site, 
which has over the last six years, become the State's leading 
tourist resort destination. 

The Trust, along with the Operator Victoria Company, 
operates in the Casino, Hospitality and Tourism industries 
and has become the central focus of these industries in 
Western Australia and also the pre-eminent employer in the 
industries, providing employment for approximately 2600 
Western Australians. 

The relationship between the parties to this enterprise 
agreement, has, since March 1987, been the subject of 
industrial regulation, through the negotiation of an award, 
namely the Burswood Island Resort (Maintenance Employ- 
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ees') Award No. A22 of 1986, which came into effect on 
10 March 1987, and is an award of the Western Australian 
Industrial Relations Commission. 

The Union party to this agreement has, in conjunction 
with other respondent Unions to the above award, worked 
towards achieving, along with the employer, relevant terms 
and conditions of employment for the employees covered by 
the award. This has been achieved by a co-operative 
approach between Burswood Resort (Management) Limited 
and the Unions which has lead to a strong and relatively 
stable working environment being maintained. 

The employees to whom the agreement applies have 
themselves contributed an enormous amount towards the 
development of the Company's operations through their 
involvement in and provision of, ancillary services to the 
Video Department. 

The advent of this enterprise agreement adds a new 
dimension to the parties relationship and provides the 
opportunity for a fundamental change in the approach of the 
parties towards their industrial relationship. The wider 
involvement of the employees themselves in this process is 
seen by all sides as an extremely positive step and one which 
demonstrates that real gains in productivity can be achieved 
through the framework of the Enterprise Bargaining 
Principle. 

Objectives of Agreement 
The major objective of this agreement is to achieve a 

greater level of flexibility and efficiency from what is 
already a committed and highly skilled workforce. This 
objective may be facilitated by working towards a greater 
level of decision making ability being given to this group 
to negotiate this and future agreements. 

The parties envisage that this process of enterprise 
bargaining will eventually lead to the creation of a 
workforce, which for the purposes of the Resort, can be seen 
as operating at the Resort wide level. This will mean the 
expansion of the areas of responsibility currently held, 
subject to manning levels, on a progressive basis, to the 
point where this group will be providing electronic servicing 
and maintenance services to all areas of the Resort. 

The use of the workforce in such a way has obvious 
benefits to the Company and the employees. The full impact 
of such benefits will take some time to develop. 

However, an important aim at this stage is to promote the 
development of workplace decision making amongst the 
parties to this agreement. 

The agreement should be viewed as a first step in 
achieving some of these goals and benefits. Consequently, 
the range of productivity measures and more specifically 
areas of additional work, for the workforce represent only 
some of the wide range of issues initially discussed by the 
parties. 

As part of the process of re-negotiation of the agreement 
and moving towards further agreements a timetable and 
agenda of items will be drawn up by both parties with a view 
to incorporating points into future enterprise agreements. 

10.—Single Bargaining Unit. 
(1) The employees and the Union covered by this 

agreement have formed a single bargaining unit in respect 
to the Company's servicing and maintenance operations 
relating to the servicing and maintenance of electronic 
gaming equipment and other associated equipment, in 
accordance with the requirements of the January 1992 State 
Wage Decision of the Western Australian Industrial Rela- 
tions Commission (72 WAIG 191). 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The single bargaining unit, specifically and intention- 
ally, does not include those employees subject to the 
exclusions set out in subclause 1(b) of Clause 3.— 
Application of Agreement, of this agreement, who work in 
the Company's Engineering Department. 

(4) The single bargaining unit formed for the purpose of 
this agreement is a discreet section of the total workforce. 

11.—Productivity Measures. 
Central to the task of implementing measures to increase 

productivity within the Video Department, has been the 
agreement of the parties to a range of additional work and 
duties which will be undertaken by the Electronic Servicep- 
ersons. 

This additional work has been identified by the parties 
and will boost productivity of the total workforce by the 
reduction of costs in the use of outside contracts and more 
efficient use of available man hours. 

Also the taking on of this additional work will assist in 
creating an environment where the work group can 
commence planning for future phases of the enlargement of 
the Video Department. 

Consultation and negotiation have resulted in the follow- 
ing productivity measures being agreed to: 

(1) The Electronic Servicepersons shall, over the life 
of this agreement, perform additional work associ- 
ated with the anticipated changes and new 
technology planned for introduction into the 
Video and Keno Departments. 

The following items constitute the changes 
anticipated during the life of the agreement: 
(a) Stores, stock controls and ordering will be 

carried out for all the spare parts, compo- 
nents, tooling or equipment that the Depart- 
ment is responsible for; 

(b) Training of Electronic Servicepersons is a 
requirement that has in the past been under- 
taken by the parties to the Award pursuant to 
Clause 27.—Training. This process will 
continue with additional comprehensive 
training, when required, for all new technol- 
ogy being provided as part of the Depart- 
ment's training enhancement programme; 

(c) Installation, modification and associated 
changes to the Video floor layout or mix ratio 
which incorporates any new technologies, 
will be undertaken by the Electronic 
Servicepersons; 

(d) An increased level of corrective maintenance 
on all electronic gaming equipment and table 
game displays the Video Department is 
currently responsible for will be undertaken; 

(2) The Electronic Servicepersons shall, over the life 
of the agreement, perform additional work antici- 
pated within the Gaming Department which 
involves electrical/electronic table display sys- 
tems. This work will include the installation and 
future maintenance of American Roulette table 
displays which at the date of this agreement 
totalled ten. 

The parties agree to recognise additional work and 
equipment that may be added to the agreed duties and 
responsibilities during the period of this agreement for the 
purposes of negotiating an extension or a new agreement 
upon the expiry of this agreements terms. 

12.—^Enterprise Bargaining Principles. 
It shall be a term of employment that the Company may 

direct an employee to cany out such duties as are within the 
limits of the employee's skill, competence and training. 

The parties to this agreement will meet the terms of the 
agreement notwithstanding the provision of any Award or 
agreement by which they are covered. 

The parties to this agreement accept they are bound by 
the terms of the agreement for its duration. 

13.—Wage Increases. 
(1) The following wage increases become payable upon 

ratification of this agreement. 
(2) Subject to subclause (1) of this clause, the following 

weekly wage rate increases shall be payable in addition to 
the weekly wage rates set out under the heading of Video 
Department of subclause (1) of Clause 13.—Wage Rates, of 
the Burswood Island Resort (Maintenance Employee's) 



Award No. A22 of 1986, as the case may be for the relevant 
classifications relating to persons employed by the Com- 
pany within its Video Department and who are covered by 
the above award and this agreement. 

(a) 3% effective from the first pay period on or after 
9 March 1993; and, 

(b) A further 3% effective from the first pay period 
on or after 9 September 1993. 

(3) The weekly wage rates resulting from the application 
of subclause (2) of this clause in regards to the employees 
covered by this agreement are as follows: 

Column 1 Column 2 
Effective Effective 
15/03/93 13/09/93 

(a) Video Department 
(i) Electronic Serviceperson 499.90 514.90 

(Grade 1) 
(ii) Electronic Serviceperson 528.80 544.70 

(Grade II) 
(iii) Electronic Serviceperson 558.20 574.90 

(Grade III) 
(b) Service Increments 

(i) After the completion of 
one years' continuous 
service 12.20 12.60 

(ii) After the completion of 
two years' continuous 
service 24.60 25.30 

(c) Allowances 
All Award prescribed allowances will be 

adjusted by the same percentage amounts and at 
the same operative dates as are provided for by 
subclause (2) of this clause. 

14.—State Wage Case Decisions. 
In accordance with the January 1992 State Wage Decision 

[72 WAIG 191] there shall be no further wage increases for 
the life of this agreement except when consistent with a 
State Wage Case Decision. 

15.—Award Standards. 
This agreement shall not operate so as to cause any 

employee to suffer a reduction in ordinary time earnings, or 
departures from the State Standards and the Burswood 
Island Resort (Maintenance Employees') Award No. A 22 
of 1986, in regards to Hours of Work, Annual Leave or Long 
Service Leave. 

BURSWOOD RESORT CASINO (MAINTENANCE 
EMPLOYEES) ENTERPRISE AGREEMENT 

No. AG 2 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others. 

No. AG 2 of 1993. 
COMMISSIONER R.N. GEORGE. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 2 of 1993. 
HAVING heard Mr G. Blyth on behalf of the Applicant, Mr 
N. Hodgson and with him Mr V. George on behalf of the 

—1  ♦ y? 3 j y? • ♦ . . 

Union (Western Australian Branch), The Operative Paint- 
ers' and Decorators' Union of Australia, West Australian 
Branch, Union of Workers, The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers and the Metals and Engineering 
Workers' Union—Western Australia and Ms M. Tome on 
behalf of The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch on behalf of Respondents, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled Burswood Resort 
Casino (Maintenance Employees) Enterprise Agree- 
ment No. AG 2 of 1993, signed by me for identifica- 
tion, be registered as an Enterprise Bargaining Indus- 
trial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as the Burswood Resort 

Casino (Maintenance Employees) Enterprise Agreement 
No. AG 2 of 1993. 

2.—Arrangement 
1. Tide 
2. Arrangement 
3. Application of Agreement 
4. Relationship to Parent Award 
5. Parties Bound 
6. Date and Period of Operation 
7. Disputes Procedure 
8. Commitments 
9. Background and Objectives of Agreement 

10. Single Bargaining Unit 
11. Enterprise Bargaining Principles 
12. Wage Increases 
13. State Wage Case Decisions 
14. Award Standards 

Appendix A—Agreed Specific Measures to 
Achieve Gains in Productivity, Ef- 
ficiency and Flexibility. 

3.—Application of Agreement. 
(1) (a) This agreement shall apply to and be binding upon: 

(i) Burswood Resort (Management) Limited (the 
"Company"); and 

(ii) • Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) 

• The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

• The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 
Union of Workers 

• The Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers 

• Metals and Engineering Workers' Union— 
Western Australia 

Hereinafter referred to as (the "Unions") and to all 
persons employed by the Company in connection with 
maintenance work on the Company's plant and equipment 
at the Burswood Resort Casino site, in so far as the area of 
land occupied by the Burswood Resort Casino in the State 
of Western Australia and who are members of or are persons 
eligible to be members of any of the Unions. 

(b) Provided that this agreement shall not apply to and 
shi"    
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to be members of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) who are employed by the Company and who are 
involved in connection with the servicing and maintenance 
of electronic gaming equipment and other associated 
equipment within the Company's Video Department. 

(2) The persons employed by the Company and specifi- 
cally referred to by virtue of subclause (1) of this Clause are 
employed pursuant to the terms and conditions of the 
Burswood Island Resort (Maintenance Employees) Award 
No. A 22 of 1986, being an award of the Western Australian 
Industrial Relations Commission. 

4.—Relationship to Parent Award. 
This agreement shall be ready and interpreted wholly in 

conjunction with the Burswood Island Resort (Maintenance 
Employees) Award No. A 22 of 1986. Where there is any 
inconsistency between this agreement on the one hand and 
the abovementioned parent award, this agreement shall 
prevail to the extent of all such inconsistencies. 

5.—Parties Bound. 
(1) As set out in Clause 3.—Application of Agreement, 

of this agreement, the following are, for all purposes of this 
agreement, named parties to this agreement and to the parent 
award and as such the terms of this agreement are 
enforceable upon each and every one, for the full term of this 
agreement. 

• Australian Electrical, Electronics, Foundry and En- 
gineering Union (Western Australian Branch) 

• The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

• The Operative Painters' and Decorators' Union of 
Australia Western Australian Branch, Union of 
Workers 

• The Plumbers and Gasfitters Employees' Union of 
Australia, Western Australian Branch, Industrial 
Union of Workers 

• Metals and Engineering Workers' Union—Western 
Australia 

• Burswood Resort (Management) Limited 
• All employees who are employed by Burswood 

Resort (Management) Limited and who are members 
of or are eligible to be members of any of the Unions 
mentioned above, however subject to the exclusions 
set out in subclause (l)(b) of Clause 3.—Application 
of Agreement, of this agreement. 

(2) The parties to this agreement undertake that during its 
term they shall jointly oppose any application made by any 
other party or parties to be joined as a party to this 
agreement. 

6.—Date and Period of Operation. 
This agreement shall operate from the first pay period 

commencing on or after 9 March 1993 and shall remain in 
force for a period of twelve months from that date and no 
longer. 

The process of renegotiation of this agreement may 
commence at any time during the life of the agreement, 
however the agreement may only be renewed by fie parties 
after 14 March 1994. 

The parties will assess achievements in productivity and 
efficiency during the term of this agreement. 

Following the process of reviewing this agreement, and 
before the expiration of the period referred to above, the 
parties shall jointly make a consent application to cancel this 
agreement, effective from 14 March 1994 and this agree- 
ment shall cease to have effect on and from that date. 

The parties undertake that during the term of this 
agreement it shall not be varied or cancelled. 

7.—Disputes Procedure. 
The parties of this agreement shall observe the procedure 

set out in Clause 22.—Resolution of Disputes of the 
Burswood Island Resort (Maintenance Employees') Award 

No. A 22 of 1986, for dealing with any dispute which may 
arise during the term of this agreement. 

8.—Commitments. 
The parties to this agreement, agree that in the interests 

of productivity and improved efficiency, it is vital that, 
wherever possible, time not be lost as a result of work 
stoppages. Where a dispute arises it should be dealt with 
according to the procedure referred to in Clause 7.— 
Disputes Procedure of this agreement. 

9.—Background and Objectives of Agreement. 
Background 

The employer to whom this agreement applies is 
Burswood Resort (Management) Limited, who are the 
Managers of the Burswood Property Trust, the Resort 
owner. 

Burswood Resort Casino is operated by Victoria Com- 
pany (Operator) Pty Ltd and is supported by a technical 
assistance and management services agreement with Gent- 
ing Australia. Victoria Company are majority shareholders 
of publicly listed Burswood Property Trust Units. 

Burswood Property Trust conducts its business activities 
in Western Australia at the Burswood Resort Casino site, 
which has over the last six years, become the State's leading 
tourist resort destination. 

The Trust, along with the Operator Victoria Company, 
operates in fie Casino, Hospitality and Tourism industries 
and has become the central focus of these industries in 
Western Australia and also the pre-eminent employer in the 
industries, providing employment for approximately 2600 
Western Australians. 

The relationship between the parties to this enterprise 
agreement, has since March 1987, been the subject of 
industrial regulation, through the negotiation of an award, 
namely the Burswood Island Resort (Maintenance Employ- 
ees') Award No. A 22 of 1986, which came into effect on 
10 March 1987, and is an award of the Western Australian 
Industrial Relations Commission. 

The Unions party to this agreement have worked towards 
achieving, along with the employer, relevant terms and 
conditions of employment for the employees covered by the 
award. This has been achieved by a co-operative approached 
between Burswood Resort (Management) Limited and the 
Unions which has lead to a strong and relatively stable 
working environment being maintained. 

The advent of this enterprise agreement adds a new 
dimension to the parties relationship and provides the 
opportunity for a fundamental change in the approach of the 
parties towards their industrial relationship. The wider 
involvement of the employees themselves in this process is 
seen by all sides as an extremely positive step and one which 
demonstrates that real gains in productivity can be achieved 
through the framework of the Enterprise Bargaining 
Principle. 

Objectives of Agreement 
The major objective of this agreement is to recognise and 

build on fie diversity of work being done by the Company's 
Engineering Department. This diversity has been created as 
a direct result of the parties having tackled the issues of 
restructuring and efficiency, award modernisation and 
structural efficiency, since fie introduction of new princi- 
ples of wage fixation in the State Wage Case Decision of 
March 1987. 

It is this and subsequent decisions which have relevance 
to the formulation of this enterprise agreement, as it is these 
decision which the parties believe have lead to the creation 
of a more flexible and efficient workforce. 

The process of enterprise bargaining has helped to focus 
the parties attentions back towards dfiding with the scope 
of work to be done by the Engineering Etepartment As this 
scope grows, so too does the role of its employees. The 
demands being made upon the Engineering Department for 
the provisions of services to other user Departments 
highlights the fact that employees within the Engineering 
Department are working in a flexible manner. 
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There will be less reliance on outside contracts and a 
greater ability for user Departments to get an immediate 
response to maintenance problems which can and do arise 
at any hour of the day. Such flexibility is of direct benefit 
to the Company. 

The rigorous demands of maintaining an excellent 
standard of customer service means that all employees, 
including Management, have a role to play in helping to 
meet these demands. The major objective of this agreement, 
must therefore, be to maintain and improve upon these 
standards of customer service while keeping tight control 
over all aspects of the Engineering Department's budget 
which could potentially increase the cost of providing such 
standards of service. 

The productivity measures and increases in labour 
flexibility outlined in Appendix A of this agreement have 
been the subject of much input from the employees 
themselves, and are seen by all parties as promoting real 
gains in productivity. 

Training of employees is a requirement that has in the past 
been undertaken by the parties to the Award pursuant to 
Clause 27.—Training. This process will continue with 
additional comprehensive training, when required, as part of 
the Department's training programme, being provided. 

The agreement should be viewed as a first step in 
achieving these gains. Consequently, the range of productiv- 
ity measures and more specifically areas of additional work 
for the workforce, represent only some of the wide range of 
issues initially discussed by the parties. 

As part of the process of renegotiation of the agreement 
and moving towards further agreements, a timetable and 
agenda of items will be drawn up by the parties with a view 
to incorporating points into further enterprise agreements. 

10.—Single Bargaining Unit. 
(1) The employees and Unions covered by this agreement 

have formed a single bargaining unit in respect to the 
Company's engineering and maintenance operations in 
accordance with the requirements of the January 1992 State 
Wage Decision of the Western Australian Industrial Rela- 
tions Commission [72 WAIG 191]. 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The single bargaining unit, specifically and intention- 
ally, does not include those employees subject to the 
exclusions set out in subclause (l)(b) of Clause 3.— 
Application of Agreement, of this agreement, who work in 
the Company's Video Department. 

(4) The single bargaining unit formed for the purpose of 
this agreement is a discreet section of the total workforce. 

11.—Enterprise Bargaining Principles. 
It shall be a term of employment that the Company may 

direct an employee to carry out such duties as are within the 
limits of the employee's skill, competence and training. 

The parties to this agreement will meet the terms of the 
agreement notwithstanding the provisions of any award or 
agreement by which they are covered. 

The parties to this agreement accept that they are bound 
by the terms of the agreement for its duration. 

12.—Wage Increases. 
(1) The following wage increases become payable upon 

ratification of this agreement. 
(2) Subject to subclause (1) of this clause, the following 

weekly wage rate increases shall be payable in addition to 
the weekly wage rates set out under the heading of 
Engineering Department of subclause (1) of Clause 13.— 
Wage Rates, of the Burswood Island Resort (Maintenance 
Employees') Award No. A 22 of 1986, as the case may be 
for the relevant classifications relating to persons employed 
by the Company within its Engineering Department and who 
are covered by the above award and this agreement. 

(a) 3% effective from the first pay period on or after 
9 March 1993; and 

(b) A further 3% effective from the first pay period 
on or after 9 September 1993. 

(3) The weekly wage rates resulting from the application 
of subclause (2) of this clause in regards to the employees 
covered by this agreement are as follows: 

Column 1 Column 2 
Per Week Per Week 
Effective Effective 
15/03/93 13/09/93 

(a) Engineering Department 
(i) Tradesperson $499.90 $514.90 

(ii) Plant Attendant $499.90 $514.90 
(iii) General Trades Assistant $433.30 $446.30 

(b) Service Increments 
(i) After the completion of 

one years' continuous 
service $ 12.20 $ 12.60 

(ii) After the completion of 
two years' continuous 
service $ 24.60 $ 25.30 

(c) Allowances 
All award prescribed allowances will be ad- 

justed by the same percentage amounts and at the 
same operative dates as are provided for by 
subclause (2) of this clause. 

13.—State Wage Case Decisions. 
In accordance with the January 1992 State Wage Decision 

[72 WAIG 191] there shall be no further wage increases for 
the life of this agreement except when consistent with a 
State Wage Case Decision. 

14.—Award Standards. 
This agreement shall not operate so as to cause any 

employee to suffer a reduction in ordinary time earnings, or 
departures from the State Standards and Burswood Island 
Resort (Maintenance Employees') Award No. A 22 of 1986, 
in regards to Hours of Work, Annual Leave or Long Service 
Leave. 

Appendix A—Agreed Specific Measures to Achieve Gains 
in Productivity, Efficiency and Flexibility. 

1.—General Trades Assistant Duties. 
(1) As part of the negotiation of this enterprise agreement, 

it has been recognised that the role of a General Trades 
Assistant, has, since 1987 developed substantially. The role 
that these employees fulfil within the Company's Engineer- 
ing Department is one which not only enhances the standard 
of work performed by trades staff, but also provides a pool 
of semi skilled labour which can be used on a myriad range 
of smaller maintenance tasks. The further enlargement of 
this semi skilled work, over and above the things that were 
agreed by the parties as part of the second tier exercise, will 
generate a higher level of productivity within the Engineer- 
ing Department by the reduction of response times to 
maintenance requests and will generate a higher level of 
productivity from other Departments within the Resort by 
plant and/or equipment and other maintenance tasks being 
performed quickly and efficiently, thus minimising the need 
for complete reliance of trades staff who operate predomi- 
nantly on day work Monday to Friday. 

(2) A list of agreed tasks was prepared by the employees 
themselves and forms the basis of the appendix. This should 
be read in conjunction with the Second Tier agreement of 
March 1988 [68 WAIG 801]. These two documents together 
list the extent of General Trades Assistants flexible duties. 
The primary duty of a General Trades Assistant is to assist 
all trades employees and to perform other unskilled or 
semi-skilled tasks associated with the Resort's engineering 
and maintenance functions. 

(3) The duties of a General Trades Assistant—The parties 
have agreed that the following tasks will fall within the 
scope of work for General Trades Assistant: 

Regularity—Monthly 
• Superdome Control operation; 
• Relief of Storeperson; 
• Furniture removal; 
• Synchronising clocks; 
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• Strip Gaming equipment; 
• Roping off unsafe areas (erecting partitions and 

ropes); 
• Relocating pictures; 
• Lubricating doors and machines; 
• Repairing and refitting of rope eyelets. 
Regularity—Quarterly 
• Moving Gaming tables beyond gaming floor; 
• Rearranging and relocating furniture; 
• Making pit ropes and repair of rope stands and rings; 
• Sealing gaps in walls and door frames; 
• Making broken glass safe; 
• Securing weather effected doors; 
• Repairing or adjusting blinds and awnings; 
• Removing and exchanging roulette wheels; 
• Fitting rubber stoppers to table and chair legs. 
Regularity—Half Yearly 
• Replacing ceiling tiles; 
• Cleaning up water/oil spillage or overflows in ceiling 

space which results from mechanical/plumbing 
failure; 

• Relocating and removal of speed humps; 
• Stamping of keys; 
• Sticking plaque to trophies; 
• Cutting down crap sticks; 
• Installing chains for telephones; 
• Removal of decorations. 
Regularity—Annually 
• Replacing egg-crate grills; 
• Making up storage racks and shelving; 
• Taking down curtains. 

2.—Electrical Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also assess their role within the 
Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Electrical trades staff were thus asked to identify 
areas where productivity gains could be made by this group. 

(2) Tradespersons (Electrical) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Electrical) will perform the following duties 
on a "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Adjustment of air handling units; 
• Electrical repair to gas appliances; 
• Electrical repair to emergency doors; 
• Emergency repair to gaming tables and equipment; 
• Making of material lists; 
• Securing doors due to bad weather; 
• Running cables and termination of MIS cables. 
Regularity—Quarterly 
• Emergency replacing spokes on money wheel; 
• Emergency removing keys from float covers; 
• Emergency repair of postmix guns. 
Regularity—Half Yearly 
• Repair of roller shutters in Food and Beverage 

outlets. 

3.—Plumbing Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role within the 
Engineering Department. The parties viewed the role as 
being one where changes in work practices have occurred 
since 1988. Plumbing tradespersons were thus asked to 
identify areas where productivity gains could be made by 
this group. 

(2) Tradespersons (Plumbing) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Plumbing) will perform the following duties 
on an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Sheet metal work; 
• Cleaning of machines and equipment. 

4.—Fitting Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role within the 
Engineering Department. The parties viewed the role as 
being one where changes in work practices have occurred 
since 1988. Fitting tradespersons were thus asked to identify 
areas where productivity gains could be made by this group. 

(2) Tradespersons (Fitting) Performing Skilled, Semi 
Skilled and Unskilled Duties—the parties agree that 
tradesperson (Fitting) will perform the following duties on 
an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Arc and oxy welding; 
• Steel fabrication. 

5.—Carpentry Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role within the 
Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Carpentry tradespersons were thus asked to 
identify areas where productivity gains could be made by 
this group. 

(2) Tradespersons (Carpentry) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Carpentry) will perform the following duties 
on an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Manufacturing of new parts for chairs and furniture; 
• Improvements and other modifications of furniture; 
• Altering and repairing locks; 
• Making and fixing plastic and perspex items; 
• Moulding plastic; 
• Making and fixing picture frames in wood and 

aluminium; 
• Manufacturing moulding for wooden frames; 
• Making of materials lists. 
Regularity—Quarterly 
• Gyprock work—ceiling, walls; 
• Making and fixing manholes in ceilings; 
• Erecting fast walls (steel framing); 
• Removing and installing frames for seating in 

Superdome. 
Regularity—Half Yearly 
• Cutting of glass for pictures and windows; 
• Repair of office furniture; 
• Inspection of furniture before purchase—quality 

control. 
Regularity—Annually 
• Making foot rests. 

6.—Painting Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role with the 
Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Painting tradespersons were thus asked to 
identify areas where productivity gains could be made by 
this group. 

(2) Tradespersons (Painting) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Painting) will perform the following duties 
on an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• French polishing; 
• Making up of material lists. 
Regularity—Quarterly 
• Stencil cutting. 

7.—Plant Attendant Duties. 
(1) As part of the process of negotiating this agreement, 

employees were asked to also discuss their role with the 



Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Plant Attendants were thus asked to identify 
areas where productivity gains could be made by this group. 

(2) Plant Attendants performing Skilled, Semi Skilled and 
Unskilled Duties—The parties agree that Plant Attendants 
will perform the following duties on an "as needs" basis 
in order to meeting Resort operating requirements: 

Duties of Plant Attendants—The parties have agreed 
that the following tasks will fall within the scope of 
work for Plant Attendants: 

• Making up filter frames; 
• Checking plant and reporting to Supervisor; 
• Opening doors for contractors. 

E.P.T. PTY LTD NELSON POINT DEVELOPMENT 
PROJECT (ENTERPRISE BARGAINING) 

AGREEMENT No. AG 18 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 
and 

E.P.T. Pty Ltd and Another. 
No. AG 18 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 18 of 1993. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia and The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and Mr P. Stillman on behalf of E.P.T. Pty Ltd, and 
by consent, the Commission being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision—January 1992 and pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled the E.P.T. Pty Ltd 
Nelson Point Development Project (Enterprise Bar- 
gaining) Agreement AG 18 of 1993, signed for me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Agreement shall be referred to as the E.P.T. Pty Ltd 
Nelson Point Development Project (Enterprise Bargaining) 
Agreement AG 18 of 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Non Precedent 
9. State Standards 

10. Demarcation 
11. Rest and Recreation Leave 
12. Workforce Meetings 
13. Dispute Resolution Procedure 
14. Wages 
15. Cessation of Provisions of Agreement. 
16. No Extra Claims. 

Schedule I—Union Parties. 

3.—Application of Agreement. 
This Agreement will apply at the Nelson Point Develop- 

ment Project Port Hedland in respect of United Construction 
Pty Ltd and their employees who are employed on 
construction work at the site and bound by the following 
Awards and to the Unions listed in Schedule I hereof. 

Metal Trades (General) Award 1966 No. 13 of 
1965—Part II Construction. 

Engine Drivers (Building and Steel Construction) 
Award No. 20 of 1973. 

4.—Parties Bound. 
(1) The parties to this Agreement are— 

1. The Employer—E.P.T. Pty Ltd. 
2. All employees as specified in Clause 14 hereof. 
3. Unions as named in Schedule I to the Agreement. 

(2) The parties are bound by the terms of this Agreement 
throughout its duration and shall oppose the addition of any 
other parties to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate from the commencement of 

the first pay period beginning on and from 4th January, 1993 
and shall remain in force only for the duration of the Nelson 
Point Development Project. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with those Awards named in Clause 3.— 
Application of Agreement in respect of those employees 
covered by such Awards, provided that where there is any 
inconsistency this Agreement shall prevail to the extent of 
the inconsistency. 

7.—Single Bargaining Unit. 
This Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the Unions on site within a single bargaining 
unit under the auspices of the Heads of Agreement on a 
framework for Enterprise Bargaining, negotiated between 
Contractors and Unions to apply on the Nelson Point 
Development Project at Port Hedland. The Nelson Point 
Development Project shall be deemed the 'enterprise' and 
the 'single bargaining unit' shall mean the Unions named 
as parties to this Agreement, E.P.T. Pty Ltd and its direct 
employees, and designated sub-contractors and their em- 
ployees working on the Nelson Point Development Project 
site. 

8.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other project, plant or enterprise. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards set by the Western Australian Industrial 
Relations Commission for hours of work, annual leave or 
long service leave. 

10.—^Demarcation. 
If a dispute arises between unions over demarcation, work 

shall continue on the pre-dispute basis while the issue is 
being resolved. There shall be no disruption to work in any 
form and if the issues in dispute cannot be resolved by 
discussion, the matters should be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 
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11.—Rest and Recreation Leave. 
Rest and recreation leave is a 10-weekly entitlement 

which may be brought forward or extended so as not to 
disrupt critical work. Variation of the entitlement date is to 
be by mutual agreement between the employee and E.P.T. 
Pty Ltd and shall not affect the integrity of the 10-weekly 
cycle. 

12.—Workforce Meetings. 
24 hours notice of Union workforce meetings shall be 

given to the employer. Where such meetings are convened 
to discuss Union matters or other issues they shall occur at 
the most convenient time for programming of work, 
i.e.—prior to commencement of work, shift breaks, lunch 
time or smoko. 

13.—Dispute Resolution Procedure. 
For the duration of the Nelson Point Construction Project, 

the following procedures shall be exhausted when industrial 
disputes and grievances arise between individual employ- 
ees, workforces or Contractors. 

(1) Where a grievance arises the matter shall initially be 
discussed between the employee or employees concerned 
and, if the employee so desires, his/her Union delegate and 
the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (a) hereof, the Union delegate shall 
discuss and attempt to resolve the dispute with the 
Contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible while work continues as 
normal. 

(4) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

(5) While the steps in subclauses (1), (2), (3) and (4) 
hereof are being undertaken work shall continue in 
accordance with normal procedures, provided that a Con- 
tractor shall not require an employee to work in an unsafe 
environment and no employee shall work in a manner which 
puts his/her safety or the safety of any other person on site 
at risk. 

(6) If the steps outlined in subclauses (1), (2) and (3) 
hereof do not resolve the dispute, then within seven working 
days a meeting shall be convened between the Unions, 
Contractors and their representatives with the objective of 
resolving the disputed issue. 

(7) Where an employee is to be terminated for discipli- 
nary reasons, the Contractor shall have discussions with the 
site delegate employed by that Contractor, or the local Union 
representative, prior to the termination becoming effective. 

14.—Wages. 
Classification Old Wage 4.5% New Wage 

Rate Increase Rate 
s $ $ 

METAL TRADES (GENERAL) 
AWARD 1966 No. 13 of 1965— 
PART II—CONSTRUCTION: 
Instrumentation and Controls 

Tradesperson 
Instrument Tradesperson—Com- 

plex Systems 
Instrument Tradesperson 
Scientific Instrument Maker 
Welder—Special Class 
Welder 
Electrician—Special Class 
Electrical Fitter 
Electrical Installer 
Boilermaker 
Tradesperson, the greater part of 

whose time is occupied in 
marking off and/or template 
making 
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Classification Old Wage 
Rate 

$ 
Mechanical Tradesperson—Spe- 

cial Class 471.50 
Tradesperson 443.00 
Pipe Fitter 443.00 
Fitter—Refrigeration 443.00 
Fitter—Window Frame 443.00 
Motor Mechanic 443.00 
Machinist, Engineering— 

First Class 443.00 
Second Class 394.00 

Certificated Rigger or Scaffolder 414.60 
Rigger or Scaffolder—Other 402.40 
Tbol and Material Storeperson 388.70 
Tradesperson's Assistant 374.50 
Tradesperson's Assistant who 

from time to time uses a grind- 
ing machine 377.50 

Lagger— 
1st six months' experience 373.60 
2nd and 3rd six months' experi- 

ence 377.10 
4th and 5th six months' experi- 

ence 381.50 
Thereafter 384.00 

Grinder using portable machine 381.60 
Crane Attendant and Dogman 402.40 
Labourer 353.70 

ENGINE DRIVERS (BUILDING 
AND STEEL CONSTRUCTION) 
AWARD No. 20 of 1973: 
Mobile Crane Operators— 
Up to 8 tonnes 447.30 20.10 467.40 

8 - 15 tonnes 457.60 20.60 478.20 
15-40 tonnes 466.40 21.00 487.40 
40 - 80 tonnes 473.30 21.30 494.60 
80 - 100 tonnes 478.60 21.50 501.10 

100 - 140 tonnes 486.40 21.90 508.30 
140 - 180 tonnes 496.70 22.40 519.10 
180 - 220 tonnes 510.60 23.0) 533.60 
Over 220 tonnes 528.50 23.80 552.30 
Tbwer Crane 490.40 22.10 512.50 

15.—Cessation of Provisions of Agreement. 
The provisions of this Agreement shall cease on 

completion of the Nelson Point Development Project 

16.—No Extra Claims. 
This enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Schedule I 
Union Parties to Agreement 

Metals and Engineering Workers' Union—Western Aus- 
tralia, 1111 Hay Street, West Perth WA 6005 

Construction, Mining, Energy, Timber Yards, Sawmills 
and Woodworkers' Union of Australia (W.A. Branch), 
Henley House, 102 Beaufort Street, Perth WA 6000. 

SIGNATORIES 
Signed for and on behalf of— 
E.P.T. Pty Ltd 

V. SIVIS, 
Construction Manager. 

Dated 25 March 1993. 

The Construction, Mining, Energy, Timber Yards, Sawmills 
and Woodworkers' Union of Australia—W.A. Branch 

NEIL FLYNN. 
Dated 24 March 1993. 

The Metals and Engineering Workers' Union—W.A. 
K. PECKHAM. 

Dated 26 March 1993. 

519.80 23.40 543.20 

471.50 21.20 492.70 
460.20 20.70 480.90 
460.20 20.70 480.90 
451.50 20.30 471.80 
443.00 19.90 462.90 
471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 

447.20 20.10 467.30 

4.5% New Wage 
IHCT^ilSC Rclf© 

$ $ 

21.20 492.70 
19.90 462.90 
19.90 462.90 
19.90 462.90 
19.90 462.90 
19.90 462.90 

19.90 462.90 
17.70 411.70 
18.70 433.30 
18.10 420.50 
17.50 406.20 
16.90 391.40 

17.00 394.50 

16.80 390.40 

17.00 394.10 

17.20 398.70 
17.30 401.30 
17.20 398.80 
18.10 420.50 
15.90 369.60 
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FRUIT AND/OR VEGETABLE PRESERVING 
AWARD 1988 

No. A 18 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Edgell-Birds Eye and Others. 

No. A 18 of 1988. 
COMMISSIONER C.B. PARKS. 

30 April 1993. 

Order. 
WHEREAS on 16 September 1988 the applicant Union filed 
in the Commission a Notice of Application seeking a new 
award pursuant to Regulation 10 of the Industrial Relations 
Commission Regulations, 1985; and 

Whereas by letter dated 26 March 1993 the applicant 
Union advised in writing that it did not wish to have the 
matter determined and therefore sought leave to withdraw 
the application; 

And whereas the Commission advised the respondents, by 
letter dated 8 April 1993, of the application to withdraw and 
they did not object thereto; 

Now therefore the Commission, pursuant to the power 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

O'DONNELL GRIFFIN NELSON POINT 
DEVELOPMENT PROJECT (ENTERPRISE 

BARGAINING) AGREEMENT No. AG 20 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union— 

Western Australia. 
and 

O'Donnell Griffin and Another. 
No. AG 20 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 20 of 1993. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia and Ms 
M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and Mr P. Stillman on behalf of 
O'Donnell Griffin, and by consent, the Commission being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 

and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the O'Donnell 
Griffin Nelson Point Development Project (Enterprise 
Bargaining) Agreement AG 20 of 1993, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Titie. 
This Agreement shall be referred to as the O'Donnell 

Griffin Nelson Point Development Project (Enterprise 
Bargaining) Agreement AG 20 of 1973. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Non Precedent 
9. State Standards 

10. Demarcation 
11. Rest and Recreation Leave 
12. Workforce Meetings 
13. Dispute Resolution Procedure 
14. Wages 
15. Cessation of Provisions of Agreement 
16. No Extra Claims 

Schedule I—Union Parties. 

3.—Application of Agreement. 
This Agreement will apply at the Nelson Point Develop- 

ment Project Port Hedland in respect of O'Donnell Griffin 
and their employees who are employed on construction 
work at the site and bound by the following Awards and to 
the Unions listed in Schedule I hereof. 

Metal Trades (General) Award 1966 
No. 13 of 1965—Part II 

Construction. 
Electrical Contracting Industry Award No. R 22 of 1978. 

4.—Parties Bound. 
(1) The parties to this Agreement are— 

1. The Employer—O'Donnell Griffin. 
2. All employees as specified in Clause 14 hereof. 
3. Unions as named in Schedule I to the Agreement. 

(2) The parties are bound by the terms of this Agreement 
throughout its duration and shall oppose the addition of any 
other parties to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate on and from the 4th day of 

January, 1993 and shall remain in force only for the duration 
of the Nelson Point Development Project. 

6.—^Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with those Awards named in Clause 3.— 
Application of Agreement in respect of those employees 
covered by such Awards, provided that where there is any 
inconsistency this Agreement shall prevail to the extent of 
the inconsistency. 

7.—Single Bargaining Unit. 
This Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the Unions on site within a single bargaining 
unit under the auspices of the Heads of Agreement on a 
framework for Enterprise Bargaining, negotiated between 
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Contractors and Unions to apply on the Nelson Point 
Development Project at Port Hedland. The Nelson Point 
Development Project shall be deemed the 'enterprise' and 
the 'single bargaining unit' shall mean the Unions named 
as parties to this Agreement, O'Donnell Griffin and its direct 
employees, and designated sub-contractors and their em- 
ployees working on the Nelson Point Development Project 
site. 

8.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other project, plant or enterprise. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards set by the Western Australian Industrial 
Relations Commission for hours of work, annual leave or 
long service leave. 

10.—^Demarcation. 
If a dispute arises between unions over demarcation, work 

shall continue on the pre-dispute basis while the issue is 
being resolved. There shall be no disruption to work in any 
form and if the issues in dispute cannot be resolved by 
discussion, the matters should be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 

11.—Rest and Recreation Leave. 
Rest and recreation leave is a 10-weekly entitlement 

which may be brought forward or extended so as not to 
disrupt critical work. Variation of the entitlement date is to 
be by mutual agreement between the employee and 
O'Donnell Griffin and shall not affect the integrity of the 
10-weekly cycle. 

12.—Workforce Meetings. 
24 hours notice of Union workforce meetings shall be 

given to the employer. Where such meetings are convened 
to discuss Union matters or other issues they shall occur at 
the most convenient time for programming of work, 
i.e.—prior to commencement of work, shift breaks, lunch 
time or smoko. 

13.—Dispute Resolution Procedure. 
For the duration of the Nelson Point Construction Project, 

the following procedures shall be exhausted when industrial 
disputes and grievances arise between individual employ- 
ees, workforces or Contractors. 

(1) Where a grievance arises the matter shall initially be 
discussed between the employee or employees concerned 
and, if the employee so desires, his/her Union delegate and 
the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (a) hereof, the Union delegate shall 
discuss and attempt to resolve the dispute with the 
Contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible while work continues as 
normal. 

(4) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

(5) While the steps in subclauses (1), (2), (3) and (4) 
hereof are being undertaken work shall continue in 
accordance with normal procedures, provided that a Con- 
tractor shall not require an employee to work in an unsafe 
environment and no employee shall work in a manner which 
puts his/her safety or the safety of any other person on site 
at risk. 
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(6) If the steps outlined in subclauses (1), (2) and (3) 
hereof do not resolve the dispute, then within seven working 
days a meeting shall be convened between the Unions, 
Contractors and their representatives with the objective of 
resolving the disputed issue. 

(7) Where an employee is to be terminated for discipli- 
nary reasons, the Contractor shall have discussions with the 
site delegate employed by that Contractor, or the local Union 
representative, prior to the termination becoming effective. 

14.—Wages. 
Classification Old 4.5% New 

Wage Increase Wage 
$ $ $ 

METAL TRADES (GENERAL) 
AWARD 1966 No. 13 of 1965— 
PART II—CONSTRUCTION: 
Scientific Instrument Maker 
Welder—Special Class 
Welder 
Boilermaker 
Tradesperson, the greater part of 

whose time is occupied in 
marking off and/or template 
making 

Mechanical Tradesperson—Spe- 
cial Class 

Tradesperson 
Pipe Fitter 
Fitter—Refrigeration 
Fitter—Window Frame 
Motor Mechanic 
Machinist, Engineering— 

First Class 
Second Class 

Certificated Rigger or Scaffolder 
Rigger or Scaffolder—Other 
Tbol and Material Storeperson 
Tradesperson's Assistant 
Tradesperson's Assistant who 

from time to time uses a grind- 
ing machine 

Lagger— 
1st six months' experience 
2nd and 3rd six months' experi- 

ence 
4th and 5th six months' experi- 

ence 
Thereafter 

Grinder using portable machine 
Crane Attendant and Dogman 
Labourer 

ELECTRICAL CONTRACTING 
INDUSTRY AWARD R 22 of 
1978: 
Level 1— 

Electronics Tradesperson 
Level 2— 

Electrician—Special Class 
Instrument Fitter/Electrical 

Grade 2 
Level 3— 

Electrical Installer 
Electrical Fitter 
Insttument Fitter/Electrical 

Grade 1 
Unesperson—Grade 1 (i.e. 

with not less than 3 years' 
experience as a Unesperson) 

Cable Jointer 
Level 4— 

Unesperson—Grade 2 (i.e. 
v/ith less than 3 years' expe- 
rience as a Unesperson) 

Level 5— 
Electrical Assistant 

15.—Cessation of Provisions of Agreement. 

The provisions of this Agreement shall cease on 
completion of the Nelson Point Development Project 

460.20 20.70 480.90 
451.50 20.30 471.80 
443.00 19.90 462.90 
443.00 19.90 462.90 

447.20 20.10 467.30 

471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 

443.00 19.90 462.90 
394.00 17.70 411.70 
414.60 18.70 433.30 
402.40 18.10 420.50 
388.70 17.50 406.20 
374.50 16.90 391.40 

377.50 17.00 394.50 

373.60 16.80 390.40 

377.10 17.00 394.10 

381.50 17.20 398.70 
384.00 17.30 401.30 
381.60 17.20 398.80 
402.40 18.10 420.50 
353.70 15.90 369.60 

549.90 24.70 574.60 

491.50 22.10 513.60 

499.20 22.50 521.70 

467.30 21.00 488.30 
467.30 21.00 488.30 

484.90 21.80 506.70 

467.30 21.00 488.30 
467.30 21.00 488.30 

449.30 20.20 469.50 

394.70 17.80 412.50 
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16.—No Extra Claims. 
This enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Schedule. I 
Union Parties to Agreement 

Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch), 401 Oxford Street, 
Mount Hawthorn WA 6016. 

Metals and Engineering Workers' Union—Western Aus- 
tralia, 1111 Hay Street, West Perth WA 6005. 

SIGNATORIES 
Signed for and on behalf of— 
O'Donnell Griffin. 

P. GODLEY. 
Date: 23rd March 1993. 

The Australian Electrical, Electronics, Foundry and Engi- 
neering Union—W.A. Branch. 

W.L. PALMER. 
Date: 19th March 1993. 

The Metals and Engineering Workers' Union—W.A. 
K. PECKHAM. 

Date: 26th March 1993. 

THE READYMIX GOSNELLS QUARRY 
(ENTERPRISE BARGAINING) AGREEMENT 1993. 

No. AG 15 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Australian Electrical, Elec- 

tronics, Foundry and Engineering Union (Western Austra- 
lian Branch); The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 

Western Australian Branch; Metals and Engineering Work- 
ers' Union—Western Australia; Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 

lian Branch 
and 

CSR Limited T/A The Readymix Group. 
No. AG 15 of 1993. 

The Readymix Gosnells Quarry (Enterprise Bargaining) 
Agreement 1993. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Order. 
HAVING heard Mr T. Kucera, Mr G.C. Stuiman, and Mr 
R.A. Keegan on behalf of the Applicants and Mr M.J. Beros 
on behalf of the Respondent, and by consent, the Commis- 
sion, pursuant to the powers eonferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That The Readymix Gosnells Quarry (Enterprise 
Bargaining) Agreement 1993 as set out in the Schalule 
attached hereto is hereby registered as an Industrial 

Agreement with effect from the beginning of the first 
pay period commencing on or after the 5 th day of April 
1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as The Readymix 

Gosnells Quarry (Enterprise Bargaining) Consent Agree- 
ment 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of the Agreement 
5. Relation to Parent Awards and Agreements 
6. Single Bargaining Unit 
7. Productivity Improvement—General 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wages 

10. Commitments 
11. Renewal of Agreement 

Appendix number 1 
Appendix number 2 
Appendix number 3 

3.—Application and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on CSR 

Limited T/A The Readymix Group (the "company"), the 
organisations of employees set out below and all persons 
employed by the company in or in connection with hard rock 
quarry operations at Gosnells, Western Australia, who are 
members of or persons eligible to be members of the 
following organisations of employees: 

• Australian Electrical, Electronics, Foundiy and 
Engineering Union (Western Australian Branch) 

• Metals and Engineering Workers' Union—West- 
em Australia 

• The Australian Workers* Union, West Australian 
Branch, Industrial Union of Workers 

• The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(2) The parties accept they are bound by the terms of the 
agreement and will oppose any application by other parties 
to be joined to this enterprise agreement. 

4.—Date and Duration of the Agreement. 
This agreement shall operate from the beginning of the 

first pay period commencing on or after the 5 th day of April 
1993, and shall remain in force to the 31st day of December 
1993. 

5.—^Relation to Parent Awards and Agreements. 
This agreement shall be read and interpreted wholly in 

conjunction with the: 
• Quarry Workers' Award, 1969 
• Transport Workers' (General) Award No. 10 of 

1961 
• Engine Drivers (Quarries, Sand Pits and Lime- 

stone Quarries) Agreement 1991 
• Metal Trades (General) Award 1966 
• Metal and Electrical Trades Quarrying Industry 

Order No. 1963 of 1990 
• Transport Workers (Quarries) Order 1991. 

Where there is any inconsistency between this agreement 
and the awards, agreement and orders as specified above. 



this agreement shall prevail to the extent of the inconsis- 
tency. 

6.—Single Bargaining Unit. 
(1) In accordance with the January 1992 State Wage 

Decision, the employees and organisations of employees 
covered by this agreement have formed a Single Bargaining 
Unit in respect to the company's Gosnells hardrock 
operations. 

(2) The Single Bargaining Unit has held negotiations and 
reached full agreement on die terms of this agreement. 

(3) The continuing role of the Single Bargaining Unit will 
be: 

(a) To monitor and analyse the key drivers at 
Gosnells. Identifying, evaluating and implement- 
ing improvement opportunities relative to this 
agreement 

(b) lb act as an arbiter in assessing if conformity has 
been achieved relative to this entire agreement. 

(c) lb negotiate future enterprise agreements at 
Gosnells Quarry. 

(4) In the event of the Single Bargaining Unit failing to 
reach agreement such matters shall then be dealt with 
through the award dispute resolution procedures. 

7.—^Productivity Improvement—General. 
(1) The Readymix Group has developed a broad 

framework to facilitate ongoing business improvement 
based on strategic planning and Total Quality Management 
("TQM") principles. This framework is captured in the 
"Metropolitan Raw Materials Vision in 1995": 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) 
are those for whom we work and those who work 
with us. 

(b) Where every person knows his customers, under- 
stands their needs and seeks ways to meet and 
better their expectations. 

(c) Where employee groups run their own areas, solve 
their own problems with supervisors acting in a 
support role. 

(d) Where employees and management work as a 
team, knowing in the long term it is in their mutual 
best interests. 

(e) Where all employees pursue training and educa- 
tion that results in "doing the job right the first 
time". 

(f) Where scoreboards are visible around the Division 
measuring key drivers and things that are impor- 
tant to our customers. Believing in that "if we 
can't measure it, we're not managing it". 

(g) Where we all know and understand what drives 
quality in each key process and all the important 
work is focussed on improving these processes. 

(h) With products of such unquestioned quality that 
customers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is 
involvement of all employees in developing and implement- 
ing improved practices. Although these processes of 
involvement will continue to evolve, a number of major 
initiatives have been undertaken to best equip the employees 
to effectively participate in the continuous improvement 
process. These include: 

(a) Provision of adequate resources and training. 
(b) Extensive utilisation of corrective action teams to 

improve workplace environment and productivity. 
(c) Achieving continuous production when resources 

are allocated to team problem solving, data 
analysis, training and communication. 

In this regard employees agree to carry out a 
much broader range of duties using their sldlls and 
competence to the fullest extent, subject to 
employees being fully trained and the duties safe, 
legal and within their skills and competence to 
perform. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of Opportunities for Im- 
provements (OFI's). 

8.—Measures to Increase Productivity, Efficiency and 
Flexibility. 

The following key areas at the Gosnells operation have 
been identified as measures designed to effect real and 
demonstrable gains in productivity, efficiency and flexibil- 
ity. To generate meaningful information, extensive collec- 
tion of sub data will be required to understand root causes 
of variation. 

Current Interim 
Target 

Stretched 
Target 

Quarry Data being 
Drilling rework Collected 
Mobile Plant utilisation 75% 85% 95% 
Reduction in oversize rock Data being 

Collected 
Plant 
Plant utilisation 78% 85% 95% 
Plant efficiency 86% 90% 95% 
Compliance to specification 
on critical sieve 70% 85% 99% 
Stockpiles 
Reduction in track load and 
weighing time Data being 

Collected 
Product availability Data being 

Collected 
Maintenance 
Preventative maintenance 
efficiency Data being 

Collected 
General 
Monitor the production tonnes 
per site equivalent ordinary Data being 
hour Collected 

Due to the infancy of the data collection process current 
status of some key areas are unknown. The initial thrust of 
measuring will target those items to establish current status 
within 3 months and provide a base for productivity 
comparison. 

Data collection will focus on the above items but will not 
be confined to these areas. As the process develops further 
critical information may surface which can be linked to an 
expected follow-on agreement. 

The specific activities or solutions necessary to achieve 
the targets for each area will be identified, designed and 
implemented through the structured team base problem 
solving process. These activities or solutions will involve: 

• changes to work procedures incorporating current 
or improved levels of co-operation; and 

• the understanding of Gosnells process capability 
developing planned improvements in all facets of 
the process to improve productivity in line with 
quality products and services. 

9.—Wages. 
(1) The following wage increases are payable on the basis 

that all employees covered by this agreement continue to 
fully participate in and fully support the continuous 
improvement programme as outlined in Clauses 7 and 8 
hereof. 

(2) Subject to subclause (1) hereof, the following wage 
rate increases shall be payable: 

(a) 4% on the rates of pay prescribed in Appendices 
1-3 effective from date of ratification. 

(b) A further 1.5% when all items listed in Clause 8 
hereof have met interim targets. That is, in cases 
where current status is unknown meaningful data 
being collected and collated with stretched targets 
set. In cases where current status is known 
percentage improvements are reached. 

(c) The wage rates prescribed in Appendices 1-3 
detail the wage increases involved for the life of 
this Enterprise Agreement. 

10.—Commitments. 
(1) The parties agree there shall be no further increase in 

wages for the life of this agreement except in accordance 
with State Wage Decisions. 



(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other Plant or Enterprise. 

(3) This agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Commission in regard 
to hours of work, annual leave with pay or long service leave 
with pay. 

11.—Renewal of Agreement. 
The parties will review the contents of this agreement on 

an ongoing basis including an assessment of the achieve- 
ment towards targets and the continuous improvement 

programmes outlined in Clauses 7 and 8 hereof. Such a 
review will be based on a minimum of six months' data 
collection and is expected to result in the re-negotiation, 
renewal or replacement of this agreement, effective from 
1 January 1994. 

Signatories. 

We the undersigned agree with the terms and conditions 
contained herein, and will comply with those terms and 
conditions. 

Ian Innis, The Readymix Group CSR Limited T/As The 
Readymix Group. 

Quarry Workers' Award 1969. 

Gosnells Enterprise Agreement. 
Appendix Number 1. 

Quarry Employee Level 5 
Quarry Employee Level 4 
Quarry Employee Level 3 
Quarry Employee Level 2 
Quarry Employee Level 1 
Leading Hand Allow 
Over 3 and under 10 employees 
10 and over to 20 employees 
More than 20 employees 

Current 
Base Quarry Total 
Rate Allow 

$ $ $ 

4% Increase 
Quarry Total 
Allow 

$ $ 

1.5% Increase 
Base Quarry 
Rate Allow 

363.70 14.90 378.60 378.20 15.50 393.70 383.90 15.70 399.60 
377.70 14.90 392.60 392.80 15.50 408.30 398.70 15.70 414.40 
392.90 14.90 407.80 408.60 15.50 424.10 414.70 15.70 430.40 
402.60 14.90 417.50 418.70 15.50 434.20 425.00 15.70 440.70 
407.10 14.90 422.00 423.40 15.50 438.90 429.80 15.70 445.50 

16.20 16.20 16.80 16.80 17.10 17.10 
26.00 26.00 27.00 27.00 27.40 27.40 
32.20 32.20 33.50 33.50 34.00 34.00 

Gosnells Enterprise Agreement. 
Appendix Number 2. 

Transport Workers (General) Award No. 10 of 1961. 

Current 
Base Quarry 
Rate Allow 

4% Increase 
Quarry Total 
Allow 

$ $ 
Dump Track Driver 
35 tonnes and over 

Engine Drivers (Quarries, Sand Pits and Limestone Quarries) Agreement 1991. 

1.5% Increase 
Quarry Tbtal 
Allow 

Plant Operator Level 1 
Plant Operator Level 2 
Plant Operator Level 3 
Leading Hand Allow 
Over 3 under 10 employees 
10 and over to 20 employees 
More than 20 employees 

Current 
Base Quarry 
Rate Allow 

407.10 14.90 
397.80 14.90 
392.90 14.90 

4% Increase 
Ibtal Base Quarry 

Rate Allow 
$ $ $ 
422.00 423.40 15.50 
412.70 413.70 15.50 
407.80 408.60 15.50 

16.60 17.30 
26.70 27.80 
33.00 34.30 

1.5% Increase 
Base Quarry Tbtal 
Rate Allow 

$ $ $ 

429.80 1570 445.50 
419.90 15.70 435.60 
414.70 15.70 430.40 

Gosnells Enterprise Agreement. 
Appendix Number 3. 

Metal and Electrical Trades Quarrying Industry Order No. 1963 of 1990. 

4% Increase 
Quarry 
Allow 

1.5% Increase 
Quarry 
Allow 

Level 3 
Level 2 
Level 1 
Engineering Employee 
Leading Hand Allow 
Over 3 under 10 employees 
10 and over to 20 employees 
More than 20 employees 
Electrical B Class Licence 

485.70 
459.90 
426.40 
378.20 

14.90 
14.90 
14.90 
14.90 

500.60 
474.80 
441.30 
393.10 

505.10 
478.30 
443.50 
393.30 

15.50 
15.50 
15.50 
15.50 

520.60 
493.80 
459.00 
408.80 

512.70 
485.50 
450.20 
399.20 

15.70 
15.70 
15.70 
15.70 

528.40 
501.20 
465.90 
414.90 

16.60 
25.40 
32.80 
13.20 

16.60 
25.40 
32.80 

17.30 
26.40 
34.10 

17.30 
26.40 
34.10 

17.60 
26.80 
34.60 

17.60 
26.80 
34.60 

Base rate includes supplementary payments and tool allowance 
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W.L. Palmer, Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch). 

J. Sharp-Collett, Metals and Engineering Workers' 
Union— Western Australia. 

R. Todd, The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia, 
Western Australian Branch. 

J.J. O'Connor, Transport Worker's Union of Australia, 
Industrial Union of Workers, Western Australian Branch. 

R. Blewitt, Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

TRANSFIELD—A.S.I. (ENTERPRISE BARGAINING) 
CONSENT AGREEMENT 1993 

No. AG 9 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 
and 

Australian Shipbuilding Industries and Others. 
No. AG 9 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 9 of 1993. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia, Mr W. 
Pritchard of behalf of the Seamen's Union of Australia, 
West Australian Branch, Mr R. Keegan on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australian—Western Australian 
Branch and Mr C. Milmoe on behalf of Australian 
Shipbuilding Industries, and by consent, the Commission 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case Decision— 
January 1992 and pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the Transfield— 
A.S.I. (Enterprise Bargaining) Consent Agreement 
1993, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Tide. 
This Agreement shall be known as the Transfield—A.S.I. 

(Enterprise Bargaining) Consent Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Preamble 
6. Measures to be Implemented 
7. Expected Benefits 
8. Hours of Work 
9. Rates of Pay and Skills Audits 

10. Avoidance of Industrial Disputes 
11. Workforce Reductions/Supervisory Staff 
12. Equipment Maintenance/Replacement 

13. Right of Entry for Union Officials 
14. Demarcation 
15. Protective Clothing 
16. Vacancies 
17. Redundancy 
18. Employment Levels 
19. Overtime 
20. Wages 
21. Heavy Fabrication Work 
22. Non Precedent 
23. Duration 

Signatures to Agreement 

3.—Area and Scope. 
The area and scope of this Agreement is the same as that 

prescribed in the Metal Trades (General) Award 1966 No. 
13 of 1965 and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 as applicable to 
Australian Shipbuilding Industries on the day immediately 
preceding the date of this Agreement. 

4.—Incidence and Parties Bound. 
(1) This Agreement shall apply to and be binding upon 

Transfield—A.S.I, and all persons employed in the classifi- 
cations set out in Clause 20.—Wages at its Jervoise Bay 
operations, who are, or eligible to be, members of the Metal 
and Engineering Workers' Union—Western Australia, The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch or the Seamen's Union of Australia, Western 
Australian Branch. 

(2) The persons employed by the Company referred to in 
subclause (1) of this clause hereof are covered by the terms 
and conditions of the following parent awards: 

Metal Trades (General) Award 1966 No. 13 of 1965; 
and 

Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

5.—Preamble. 
(1) Transfield—A.S.I, aims to be a world competitive 

shipbuilder, ship repairer and marine engineer in the 
sophisticated end of the market, at all times searching for 
customer satisfaction in all products and services. 

(2) Through this Enterprise Agreement and in line with 
the Company's International Best Practice Programme, the 
parties are committed to— 

(a) establishing and maintaining effective consulta- 
tive processes through which areas in this Enter- 
prise Agreement will be addressed; 

(b) reviewing and adjusting as necessary work organ- 
isation, incorporating the areas of project manage- 
ment, information flow, planning, stores and 
equipment, quality and facility layout; 

(c) reviewing and endorsing terms and conditions of 
employment. 

6.—Measures to be Implemented. 
(1) Consultative Committee: 

(a) A Consultative Committee has been established 
and will be maintained to implement the Enter- 
prise Agreement and will be responsible for the 
over-all implementation of the productivity meas- 
ures contained within this Agreement. A Commit- 
tee meeting can be called at any time, provided a 
quoram is available—i.e. four employees, three 
management representatives. 

(b) The Committee is comprised of the following: 
One Pre-Fab and Patrol Boat Workshop Repre- 

sentative—W. Richardson 
One Marine Support Facility Representative— 

K. Oliver 
One Commercial Yard Representative—M. 

Thomason 
Three Shop Stewards—F. Pasquarelli, G. Bick- 

erdike, H. Tfenardi 



General Manager—J. Gallacher 
Manager—G. White 
Personnel Officer—C. Milmoe 
Superintendent—H. van Sant 
Dockmaster—J. Wray 

(2) Award Restructuring: 
(a) The parties are undertaking, through the Consulta- 

tive Committee, a skills audit (partially com- 
pleted) and through reclassification will place 
employees in the new classification structure, lb 
meet the continuing requirements of the Com- 
pany's operation and to meet new work organisa- 
tion arrangements, the Consultative Committee is 
reviewing occupational skills for the purposes of 
introducing cross-skills training on a case-by-case 
basis. 

(b) A Training Plan is being developed which will 
address any short-falls in current skills and create 
a structure for the Award-based career path. 

(c) No jobs will be lost as a result of award 
restructuring. 

(3) International Best Practice: 
(a) The Consultative Committee is examining work 

areas on the three sites with regard to the 
implementation of best practice. Initially, the 
areas being examined are— 

• planning/scheduling; 
• drawings and technical information for pro- 

duction; 
• plant equipment and tools; 
• stores; 
• quality control; 
• estimating; 
• work management; 
• facOity development (e.g. aluminium sec- 

tion, M.S.F.); 
• tendering strategy, including use of sub- 

contractors and casual labour; 
• employment levels. 

(b) Other areas identified as requiring attention may 
be specified and examined by the Committee at 
any time. Long term plans envisaged by Trans- 
field—A.S.I, will also be addressed by the 
Consultative Committee and integrated with the 
implementation of best practice. 

(4) (a) Work Organisation: 
Following examination of the work areas 

with respect to the items listed in subclause 
(3) hereof, when blockages and inefficiencies 
have been identified changes to work organ- 
isation will be considered by the Consulta- 
tive Committee. 

(b) Quality Systems: 
A team approach and modem work prac- 

tices are being introduced in conjunction 
with changes to work organisation. It is 
recognised that scrutiny of the whole work 
process is necessary if efficient work flow is 
to occur. 

7.—Expected Benefits. 
The Enterprise Agreement and implementation of the 

Company's "International Best Practice" programme 
should result in— 

(a) Transfield—A.S.I, being internationally competi- 
tive. 

(b) Reduction in time taken for a total procedure to 
be completed through the elimination of non- 
productive time—e.g. peaks and troughs in work- 
load, excessive handling. 

(c) Reduction in errors and defects through applica- 
tion of quality systems and effective planning, 
scheduling and information flow. 

(d) Reduced cost inputs through more efficient use of 
the Company's personnel and equipment re- 
sources. 

8.—Hours of Work. 
(1) The efficiency of operations at Transfield—A.S.I., 

hence the Company's competitiveness, is dependant, in part, 
on the capacity to plan work and to utilise equipment 
facilities and indirect labour in support of production in the 
most cost effective way. 

(2) Ordinary hours of work shall be an average of 38 per 
week, Monday to Friday. It is recognised that work starting 
times may be adjusted from winter to summer within the 
6.00am to 6.00pm period, as agreed by the Consultative 
Committee. 

(3) The parties accept that the most cost-effective and 
efficient arrangement, with respect to hours of work and 
overtime, would be the elimination of Saturday work and the 
introduction of two 10-hour work periods, Monday to 
Friday. This pattern of working has been introduced and is 
being monitored by the Consultative Committee. The 
working of overtime is not compulsory, but it is expected 
that reasonable overtime will be worked. It is recognised that 
from time to time there will be a requirement to work outside 
this period to meet special requirements of clients and of 
Transfield—A.S.I.—e.g. ship repair work, dockings and 
ship section movements. 

(4) Better management of rostered days off, with the 
agreement of employees, can also deliver real improvements 
in productivity and efficiency. Under this Agreement normal 
practice will be the accumulation of a maximum of six 
Rostered Days Off from busy periods, to be taken during a 
period of lower activity at Christmas, or annual leave 
periods or a time agreed to between the employee and 
employer. All accumulated R.D.O.'s must be taken within 
the 12-month period during which they accrue. Employees 
will make application by completing the appropriate form 
for approval by the supervisor for the taking of accumulated 
R.D.O's. 

9.—Rates of Pay and Skills Audits. 
(1) Under this Agreement Transfield—A.S.I, will have 

eight classification levels titled C14 to C 7. Base wage per 
week, supplementary payment and over-award payment will 
result in an all purpose hourly rate for each classification. 

(2) Existing employees will not be reclassified to a level 
lower than their current classification. 

(3) All employees will, where required, undergo skill 
audits and be upgraded to their new classification structure. 

(4) New employees will commence at the pay rate of the 
classification advertised, but may be given a skills audit 
within the first three months of their employment to assess 
any requirement for reclassification or training. 

10.—Avoidance of Industrial Disputes. 
(1) The disputes procedure is in accordance with Clause 

34.—Avoidance of Industrial Disputes in Part I—General 
of the Metal Trades (General) Award 1966 No. 13 of 1965. 

(2) In the spirit of this Agreement, consultation at an early 
point to address problems will be given priority by all 
parties. 

11.—Workforce Reductions/Supervisory Staff. 
(1) In the event of workforce reductions, supervisory 

personnel may be offered the opportunity to revert to 
working as tradespersons and be reclassified to the 
appropriate level according to their skills and knowledge. 

(2) Similarly, where employees are being paid a Leading 
Hand's rate but not fulfilling the responsibilities of a 
Leading Hand, they will be reclassified and their wages 
adjusted accordingly. 

(3) (a) Assessment of workforce reduction and the form 
in which it is to be implemented are matters concerning 
Productivity, Best Practice, Work Management and Em- 
ployment Levels and should therefore be raised with the 
Consultative Committee in an effort to reach an overall 
agreement. 
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(b) If not resolved, the matter can be referred to Clause 
10.—Avoidance of Industrial Disputes of this Agreement. 

12.—Equipment Maintenance/Replacement. 
As the cost of equipment repair and replacement can be 

significant, in conjunction with employees, Transfield— 
A.S.I, is developing a maintenance programme to regularly 
bring to the notice of the relevant supervisor or maintenance 
tradesperson all faults and repair requirements. 

13.—Right of Entry for Union Officials. 
Automatic entry to Transfield—A.S.I, sites will be 

allowed during working hours to officials of the Unions 
represented on site. 

14.—Demarcation. 
(1) (a) There will be no demarcation disputes between 

members of Unions party to this Agreement. 
(b) (i) C.F.M.E.U. Crane Operators will be the sole 

operators of cranes and could be required to 
dog cranes and undertake rigging duties, if so 
agreed by all parties. 

(ii) Crane Operator call-outs will be offered to 
the existing C.F.M.E.U. Crane Operators or, 
if necessary, operators may be employed 
directly from the C.F.M.E.U. Crane Opera- 
tors pool. 

(2) (a) Transfield—A.S.I, employees will not be disad- 
vantaged through the use of Contractors and their employees 
in any matter related to the freeing of demarcation areas. 

(b) If there is any concern with respect to demarcation the 
matter should be referred, in the first instance, to the 
Consultation Committee then, if not resolved, be dealt with 
in accordance with Clause 10.—Avoidance of Industrial 
Disputes of this Agreement. 

15.—Protective Clothing. 
A system is being introduced whereby three sets of 

protective clothing and two pairs of safety boots will be 
issued on an "old for new" replacement basis. 

16.—Vacancies. 
(1) Vacancies, other than for award personnel, will be 

advertised concurrently internally and externally and only 
if a suitable candidate is not identified internally will the 
Company recruit externally. 

(2) The Consultative Committee will be kept informed of 
labour requirements. 

17.—Redundancy. 
(1) (a) Through the consultative process and in accor- 

dance with award provisions, there is an agreed position in 
respect of redundancy which acknowledges that individual 
skills adaptability and versatility will be taken into 
consideration, along with length of service. 

(b) In this regard, skills audits will also be of assistance. 
(2) Clause 6.—Contract of Service and 32A.—^Redun- 

dancy, in Part I—General of the Metal Trades (General) 
Award 1966 No. 13 of 1965 will be used for the purpose of 
calculating redundancy wages. The position in regard to 
S.U.A. members is reserved. 

18.—Employment Levels. 
(1) Short Term Employees: 

(a) In order to meet peaks in labour demand, the 
Company will offer three month contracts of 
employment at normal rates of pay and condi- 
tions—i.e. no casual loading, except where em- 
ployed for less than one month—with the option 
to renew for a further three months. 

(b) Should an employee complete two three month 
contracts and the services of such employee are 
still required, he/she will be offered permanent 
employment. 

(2) Labour Hire: 
(a) The Company retains the right to employ from 

labour hire providers in certain short term, high 
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demand situations, or where the required category 
of labour is not readily obtainable through the 
usual means. 

(b) In accordance with subclause (1) and (3) in Clause 
6.—Measures to be Implemented, of this Agree- 
ment, the Committee will be consulted on such 
short term demands for labour hire. 

(c) Any matters of concern which arise are to be 
resolved through Clause 6 of this Agreement. 

19.—Overtime. 
(1) Depending on project demand, overtime will be 

allocated at the Company's discretion. 
(2) There shall not be any job rotation to share overtime. 
(3) The Consultative Committee will establish guidelines 

for the administration of overtime to be worked by day 
labour hire and Transfield—A.S.I, permanent, casual or 
short-term employees. 

20.—Wages. 
(1) As agreed between the M.E.W.U., C.M.E.T.S.W.U. 

and the S.U.A. on Enterprise Bargaining, wage increases are 
to be paid as follows: 
Employee Classification Under Metal Trades Existing New Rate % Weekly 

(General) Award 1966 No. 13 of 1965 Wage $ Wage for Rate 38 Hours 
S $ 

C7 Engineering Tradesperson Special 14.1989 14.8680 115 565.00 
Class Level II 

C8 Engineering Tradesperson Special 13.5284 14.1659 110 538.30 
Class Level I 

C9 Engineering Tradesperson Level D 12.8842 13.4914 105 512.70 
CIO Engineering Tradesperson Level I 12.2768 12.8553 100 488.50 
Cll Engineering Production Employee 12.1209 12.6921 97 482.30 Level IV 
C12 Engineering Production Employee 11.0905 11.6131 89 441.30 

Level in 
C13 Engineering Production Employee 10.5752 11.0736 85 420.80 

Level n 
C14 Engineering Production Employee 10.0752 10.5500 80 400.90 

Level I 
Leading Hand Tradesman 14.8528 15.5527 591.00 
Leading Hand P & Dand Storcman 14.5587 15.2448 579.30 
In addition to the above rates, the following will 
stand alone: 
CMETSWU Unrestricted Crane Operator 12.5692 13.1615 SIX). 10 
MEWU Cll Group G 12.5807 13.1736 500.60 

(2) The wage increases shown in subclause (1) hereof 
shall be payable from the beginning of the first full pay 
period to commence on or after the 2nd day of April, 1993. 

(3) The wage increases specified in subclause (1) hereof 
shall be in substitution for those specified in paragraph (a) 
of subclause (1) of Clause 31.—Wages and Supplementary 
Payments in Part I—General of the Metal Trades (General) 
Award 1966 No. 13 of 1965. For the relevant classifications 
and for the purposes of this Agreement, the total weekly 
wage specified in subclause (1) hereof shall constitute part 
of the all purpose rate of pay with respect to employees 
covered by this Enterprise Bargaining Agreement. 

(4) In accordance with the terms of the January, 1992 
State Wage Case Decision further wage or salary increases 
shall not be made during the term of this Enterprise 
Agreement, except when consistent with a State Wage Case 
Decision. 

21.—Heavy Fabrication Work. 
(1) The Transfield—A.S.I. Marine Support Facility is an 

ideal facility for assembly and load-out of marine struc- 
tures—e.g. risers, process modules, jackets—particularly 
for the off-shore oil and gas industry. Transfield—A.S.I, has 
the skills to undertake this work. Under this Enterprise 
Agreement work done on such manufacture, assembly and 
load-out work on marine and other structures will be at 
normal wage rates and conditions pertaining to Transfield— 
A.S.I, shipbuilding and ship repair work. 

(2) Major engineering projects equal to the Rankin A or 
Goodwin do not apply. 

22.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant or enterprise, including those within the 
Transfield Group of Companies. 



23.—Duration. 
The life of this Agreement shall be 12 months from the 

date it is signed by the parties. A review will be programmed 
in advance of the expiry of the Agreement with the aim of 
maintaining continuity until registration of a new Agree- 
ment. The parties shall continuously monitor the application 
of the Agreement. 

N.B. This Agreement shall come into force from the 
beginning of the first pay period commencing on or after the 
2nd day of April, 1993 and shall remain in force until 24th 
October, 1993. 

Signatures to Agreement— 
MEWU 
W. RICHARDSON, Shop Steward. 
K. PECKHAM, President. 
J. SHARP-COLLETT, State Secretary. 
CMEU 
H. TENARDI, Shop Steward. 
J. AITKEN, Organiser. 
SUA 
F. PASQUARELLI, Shop Steward. 
W. PRITCHARD, State Secretary. 
ASI (WA) PTY LTD 
J. GALLAGHER, General Manager. 

TRANSFIELD CONSTRUCTION PTY LTD 
WA DIVISION WORKSHOPS (K WIN ANA) 

ENTERPRISE BARGAINING AGREEMENT 
No. AG 11 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transfield Construction Pty Ltd (WA Division) 

and 
The Metals and Engineering Workers' Union—Western 

Australia. 
No. AG 11 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 11 OF 1993. 
HAVING heard Mr P. Cooke on behalf of the Applicant and 
Mr F. Logan on behalf of the Respondents, and by consent, 
the Commission being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled the Transfield 
Construction Pty Ltd WA Division Workshops 
(Kwinana) Enterprise Bargaining Agreement Number 
AG 11 of 1993, signed for me for identification, be 
registered as an Enterprise Bargaining Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement will be referred to as Transfield 

Construction Pty Ltd WA Division Workshops (Kwinana) 

Enterprise Bargaining Agreement Number AG 11 of 1993. 

1A.—State Wage Case Principles. 
In accordance with the terms of the January 1992 State 

Wage Case decision there shall be no further wage increases 
for the life of this Agreement. 

(1) It is a condition of this Agreement that there shall be 
no further wage increases for its life except when consistent 
with a State Wage Case decision. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
application by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australia Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service leave 
with pay. 

2.—Arrangement. 
1. Title 

1A. State Wage Case Principles 
2. Arrangement 
3. Application of the Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Purpose of Agreement 
8. Single Bargaining Unit 
9. Consultative Committee Role 

10. Safety Committee Role 
11. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
12. Rates of Pay 
13. Enterprise Bargaining Principles 
14. Renewal of Agreement 
15. Reclassification 
16. No Extra Claims 

Signatories 

3.—Application of the Agreement. 
This Agreement shall apply at the establishment of 

Transfield Construction Pty Ltd WA Division (Kwinana) 
and Hope Valley Road Workshops, Leath Road and Hope 
Valley Road, Western Australia, in respect of all employees 
engaged in any occupations, industries or callings specified 
in the Metal Trades (General) Award 1966 No. 13 of 
1965—Part 1 and the Metal Trades (Transfield Pty Ltd 
Western Australia Division) Order No. 1941 of 1990. 

4.—Parties Bound. 
The Parties to this Agreement are: 

(1) Employer: Transfield Construction Pty Ltd WA 
Division Workshops Western Australia. 

(2) All employees engaged in any occupations as 
specified in the Metal Trades (Transfield Pty Ltd 
Western Australia Division) Order No. 1941 of 
1990. 

(3) The organisation of employees being the Metal 
and Engineering Workers' Union (WA Branch). 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period to commence on or after the 2nd day of 
April, 1993 and shall remain in force until the 1st day of 
November, 1993. 

6.—^Relationship to Parent Award. 
(1) This Agreement is to be read and interpreted in 

conjunction with the Metal Trades (Transfield Pty Ltd 
Western Australia Division) Order No. 1941 of 1990, The 
Metal Trades (General) Award 1966 No. 13 of 1965—Part 
1 in respect of those employees covered by the abovenamed 
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award and order provided that where there is any inconsis- 
tency this Agreement shall prevail to the extent of the 
inconsistency. 

(2) This Agreement is to be ratified by the Western 
Australian Industrial Relations Commission. During ratifi- 
cation of this Agreement the Metal Trades (Transfield Pty 
Ltd Western Australia Division) Order No. 1941 of 1990 
shall also be varied or renewed to reflect the wage rates in 
effect in this Agreement. The Metal Trades (Transfield Pty 
Ltd Western Australia Division) Order No. 1941 of 1990 
shall continue in place in the same terms as previously 
existed in the Metal Trades (Transfield Pty Ltd Western 
Australia Division) Order No. 1941 of 1990 in respect of all 
other conditions excepting wage rates and Clause 9.— 
Adjustment of Rates. 

7.—Purpose of Agreement. 
The purpose of this Agreement is to achieve improve- 

ments in respect of productivity, flexibility and efficiency 
of the company operations at the workshops there by making 
the company more competitive in terms of local industiy, 
national and international competitiveness. The parties 
agree that the operation of the Consultative Committee and 
Workshop Health and Safety Committee is to be improved 
to assist communication in respect of Work Practices, 
Quality of Work, Safety Performance, Industrial Relations 
and Training. 

Consultative Committee and Safety Committee objec- 
tives are included in the body of this Agreement and are to 
be used to assist in achieving these goals. 

All areas of operation have been discussed during these 
negotiations. These areas arc broken up into categories, 
those being: 

— Work Practices 
— Quality of Work 
— Safety Performance 
— Industrial Relations 
— Training 

All parties recognise that improvement must be made in 
the above broad areas to successfully achieve real and 
demonstrable gains in productivity, flexibility and effi- 
ciency in the workshops operations. 

8.—Single Bargaining Unit. 
The Enterprise Agreement is in accordance with the 

decision in the January 1992 State Wage Case and has been 
negotiated with the majority union on site within a single 
bargaining unit. The single bargaining unit takes the form 
of a Consultative Committee which is properly constituted 
and with aims and objectives consistent with the Enterprise 
Agreement. 

9.—Consultative Committee Role. 
A joint Consultative Committee has been established to 

facilitate this Enterprise Agreement The role of the 
Committee is: 

(1) Assist communication to all company employees 
to improve employee relations, encourage em- 
ployee participation by employees putting forward 
productivity ideas/areas where work patterns, 
organisation can be improved. 

(2) Assist with developing a training programme that 
can meet the skills needs of the company, promote 
multi-skilling and give opportunity for employees 
to develop new skills and upgrade existing skills 
as required within the company operation. 

(3) Recommend individual employees for training 
and monitor ongoing effectiveness of training. 

(4) Assist and promote all areas of the Enterprise 
Agreement. 

10.—Safety Committee Role. 
The role of the Safety Committee is to be further refined 

and encouraged to assist the company in achieving higher 
standards of safety. The current role of the Safety 
Committee is to be expanded as follows: 

(1) Facilitate consultation and co-operation between 
employer and employees. 

(2) To keep informed on health and safety standards (in 
workplaces of a comparable nature) and to make recommen- 
dations on rules and procedures relating to Health and Safety 
in accordance with the Occupational Health Safety and 
Welfare Act 1984 and Regulations 1988. 

(3) To discuss and recommend to the company and 
employees safety programmes. 

(4) To keep information at hand regarding hazards at the 
workplace. 

(5) To consider changes which may effect employee 
health and safety. 

(6) To assist the company and employees by actively 
encouraging via the health and safety representatives full 
and complete use of all personal protective equipment 
provided at all times without any individual or group 
exception. 

(7) To assist the company and employees via the health 
and safety representatives by conducting regular inspections 
of the workplace. Thereby reporting awl rectifying any 
safety hazards, poor work practices or other concerns. 

(8) To assist the company and employees in developing 
an "ownership of safety" by all individuals and to reduce 
Lost Time Frequency rates during the life of this Agreement. 

(9) To assist the company and employees to resolve 
"bonafide" safety issues that may arise in accordance with 
the Occupational Health Safety & Welfare Act 1984 and 
Regulations 1988. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

A. Work Practices—Flexibility of Labour Hire 
(1) Whilst it is the company's normal practice to 

employ labour directly the company requires, due 
to the peaks and troughs nature of the work, that 
its workshops are allowed flexibility in the 
employment of labour. 

(2) It is agreed that Labour Hire contractors may be 
employed as required to meet the cyclic nature of 
the work being performed or when particular skills 
are in short supply and time constraints or delivery 
schedules do not allow for practical and economi- 
cal training of existing employees. 

(3) If a concern is raised by the workforce during the 
employment of labour via Labour Hire contractors 
it will be processed via the Consultative Commit- 
tee as per Clause 9.—Consultative Committee 
Role herein. 

(4) Labour hire will be an agenda item at Consultative 
Committee Meetings. The company will provide 
relevant information as required. 

Note: Status quo re union membership to 
remain. 

B. Work Practices—Electronic Funds Transfer of Wages 
(1) Electronic Funds Transfer of Wages is to com- 

mence from the first pay period immediately 
following the signing of the Agreement herein (or 
as soon as available thereafter) for all wages 
employees. 

(2) Employees may nominate a maximum of two 
bank accounts for wages to be deposited into. 

(3) Money will available for withdrawal from 8.00am 
the day following lodgement of wages. 

C. Work Practices—Overtime. 
(1) No person(s) will engage in one-in-all overtime 

practices/bans and overtime will be made availa- 
ble as required by the company to an individual 
or group regardless of the "standard" hours being 
worked in the shop at that time. 

(2) Overtime rosters will not operate but a record of 
overtime will be kept and used to ensure that 
where possible based on skills and productivity 
requirements all persons will receive an equitable 
share of overtime. 
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(3) Notwithstanding the above a review of the 
standard working week currently in place at this 
enterprise may occur. The purpose of this review 
is to achieve a more flexible standard working 
week (workload commitments allowing) and 
greater productivity for the enterprise whilst 
allowing increased leisure time for the workforce. 
The consultative committee as per Clause 9.— 
Consultative Committee Role herein will act as 
the consultative mechanism if this process occurs. 

D. Work Practices—Repetitive Tasks, Machine Opera- 
tion and Oxycutting. 

Provided that the requirements of the Metal Trades 
(General) Award 1966 No. 13 of 1965—Part 1—Clause 
35.—^Training, Company and quality requirements are met 
it is agreed that all persons will perform duties which are 
peripheral or auxiliary to their main tasks including those 
of a routine or general nature; thereby enabling employees 
to be utilised to the maximum extent. 

E. Quality of Work. 
The goal is to achieve correct and accurate work the first 

time, lb enable this to be achieved the following measures 
in concert with accreditation to AS 3902 will be put in place. 

(1) On receipt of job/order a meeting will be held with 
the Consultative Committee to explain in general 
terms the 'job' requirements, the overall schedule; 
explain particular quality requirements related 
specifically to the job and to obtain ideas from the 
Consultative Committee and workforce on any 
ways to better perform the job/task. 

(2) Strict adherence to welding parameters by all 
welders is required with welders being made 
responsible to check that welds are cleaned, free 
of undercut, spatter and comply with the Welding 
Procedure Specification. 

(3) After flame cutting all dross to be removed and 
ground before passing onto the assembly process. 
Drilling, all burrs to be removed by the driller, 
Boilermaking—all temporary attachments and 
tacks are to be removed and/or cleaned. Boiler- 
makers to check accuracy of their work prior to 
"checker" checking. Each individual is to dress 
his own work/part of the job/task. 

F. Safety Performance. 
Supplementary to the Occupational Health Safety and 

Welfare Act 1984. 
(1) It is agreed that greater emphasis is to be placed 

on safety by all personnel. Utilisation of the Safety 
Committee is to be improved as set out in point 
10 herein. A greater self regulation by the 
workforce is required to achieve better safety 
performance. 

(2) The goal is to establish ownership of the safety 
programme by all persons and establish a self 
regulatory approach to safety where person(s) do 
not have to be requested or reminded to take care, 
use protective equipment provided etc. 

(3) The overall aim is to reduce Lost Time Injury 
Frequency rates quarter by quarter within the 
twelve months from the date of this Agreement. 
Reduction of Lost Time Injury, Overall Injury and 
Accident/Incident experience will be presented to 
and discussed with the Safety Committee. Meas- 
ures will agreed where necessary to improve 
performance. Full co-operation will be required 
from all personnel in respect to safe work 
practices including safety equipment and PPE 
(Personal Protective Equipment). 

G. Industrial Relations 
The workshop(s) employees reaffirm their commitment 

to use the Disputes resolution procedures as described herein 
at all times and thus avoid interruption to the performance 
of work and the consequential loss of production and wages. 

Disputes Procedure 
(1) Discussions between the employee/s concerned 

(and Shop Steward if requested) and the immedi- 
ate supervisors. 

(2) Discussions involving the employee/s concerned, 
the Shop Steward and the employer representa- 
tive. 

(3) Discussions involving representatives from the 
state branch of the union(s) concerned and the 
employer representatives. 

(4) Discussion involving senior union officials (State 
Secretary) and the Senior Management represen- 
,tative(s). 

(5) There shall be an opportunity for any party to raise 
the issue to a higher stage. 

(6) Either party will give the earliest possible advise 
to the other party of any issue or problem which 
may give rise to a grievance or dispute. All 
relevant facts shall be clearly identified and 
recorded throughout. At least seven days shall be 
allowed for all stages of the discussions to be 
finalised. 

(7) No bans or limitations will be placed on the 
performance of work while the disputes procedure 
is being followed. At least seven days shall be 
allowed for all stages of the discussions to be 
finalised. 

(8) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workshops. 

(9) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

Note 1: Nothing in this disputes procedure 
precludes procedures laid down under the Occupa- 
tional Health Safety and Welfare and Regulations 
1988 in respect to a bonafide safety concern or 
issue. 

Note 2: In the event that an employee is 
individually terminated for reasons other than 
retrenchment or redundancy the union reserves its 
rights in respect of a claim for "unfair dismissal". 
In this instance the parties agree that a time frame 
for discussions that is less than seven days may 
be appropriate. 

H. Training Programme. 
It is agreed that the company will continue to train 

personnel for tasks/jobs/procedures as and when required. 
Training schedules/targets will be discussed with the 
Consultative Committee prior to finalisation to ensure input 
from the workforce. 

Training requests and/or recommendations may be made 
to or by the Consultative Committee for consideration by the 
company. 

Topics which may be covered during the next financial 
year include: 

— Scaffolding in Workshops 
— Rigging in Workshops 
— Welding Skills—Manual Handling 
— Profile/CNC Operation 

Topics may be added or deleted as necessary to meet 
production/safety requirements. Any topics not covered will 
be put forward to the following financial year. 

I. Measurement of Improvements in Productivity, Flexi- 
bility and Efficiency 

As per the points listed herein: 
— Work Practices 11A—11D 
— Quality of Work HE 



— Safety Performance 11F 
— Industrial Relations 11G 

It is agreed that measurement is required to quantify 
whether actual improvements are occurring. 

(1) Work Practices—the Consultative Committee 
will meet as specified in Clause 9.—Consultative 
Committee Role of this Agreement and at regular 
intervals as necessaiy to discuss this Enterprise 
Agreement. There will be discussion of all areas 
of the Enterprise Agreement and any difficulties 
arising from any area (including work practices) 
will be quantified, a solution agreed and actions 
put into place to remedy or correct the problem(s). 

(2) Quality of Work—work quality is to be addressed 
as per point HE and as further needs arise. 
Defects will be measured and quantified as a 
percentage of total manhours. The initial three 
month period will be used to establish a costcode 
rework tracking system and to establish a rework 
percentage base figure. From this base line target 
improvement figures will be agreed and set by the 
Consultative Committee. 

Should defect rates exceed set targets, the 
Consultative Committee shall agree an action plan 
to enable the enterprise to achieve quality targets. 
If set targets are not met during the life of the 
Enterprise Agreement during regular meetings 
and as part of 'Renewal of Agreement Discus- 
sions' further actions will be formulated to ensure 
quality standards are met. 

(3) Safety Performance—is to be addressed as per 
point 1 IF. The Enterprise Agreement requires an 
improvement in LTI figures during the first twelve 
months of the Enterprise Agreement 

Safety performance is measured and will be 
reported to the Consultative Committee. 

Current LTI figures will be discussed and a LTI 
target set during the first three months of the 
Enterprise Agreement During regular meetings 
and as part of 'Renewal of Agreement Discus- 
sions' actions as necessary will be formulated to 
ensure safety standards are met 

(4) Industrial Relations—as per point 11G, Industrial 
Relations disputes procedures are reaffirmed. 
Industrial Relations performance shall be meas- 
ured as hours lost from industrial disputes. 

Lost time will be quantified as: 
— > 1.5% of manhours lost 
— 0.1% to 1.5% of manhours lost 
— 0% of manhours lost 

Lost time targets are set as 0.1% to 1.5%. 
Should the target be exceeded the next Consulta- 
tive Committee meeting will discuss the reasons 
why this has occurred and an action plan 
formulated to prevent a similar situation recurring. 
Additionally the Consultative Committee will 
meet immediately it becomes apparent a dispute 
may occur to attempt to prevent any lost time due 
to disputation. Avoidance of Industrial Dispute is 
required of all parties. The MEWU reserves its 
rights in respect of State or National MEWU 
approved stoppages/action. 

12.—Rates of Pay. 
(1) In accordance with this Enterprise Agreement refer- 

ence No. AG 11 of 1993 operating successfully and a 
continued commitment from all parties a wage increase of 
4.5% shall be payable from the beginning of the first full pay 
period to commence on or after the 2nd day of April, 1993 
as ratified by the Western Australian Industrial Relations 
Commission. 

(2) Reviews of the operation of this Enterprise Agreement 
shall occur (conducted by the Consultative Committee) one 
month prior to the expiry of nine months of operation of this 
Agreement. The Consultative Committee shall meet, review 

and if necessary produce an action plan to ensure the 
continued success of the Enterprise Agreement. 

The payments specified in Clause 12.—Rates of Pay shall 
be payable as the total hourly rate of pay (including all 
special rates and provisions) for all purposes of the Metal 
Trades (Transfield Pty Ltd Western Australia Division) 
Order No. 1941 of 1990 but excluding Attendance Bonus as 
applicable at the date the Agreement is ratified. The Tool 
Allowance quantum applicable under the Metal Trades 
(Transfield Pty Ltd Western Australian Division) Order No. 
1941 of 1990 shall only be adjusted in accordance with the 
Tool Allowance expressed under the Metal Trades (General) 
Award 1966 No. 13 of 1965—Part 1 and the expense related 
allowances principle of the state wage fixing principles. 

(3) Wage Rates 
Existing Wage Increase 4.5% (2/4/93) 

Gassification Base Additional Total Base Additional Ibtal 
Rate Allowance Rate Rate Allowance Rate Welder Special Class 451.40 29.40 480.80 471.71 30.72 502.43 

Boilermaker—the greater part 
of whole time is Existing 
Wage Increase 4.5% 
(2/4/93) Classification Base 
Additional Total Bare Addi- 
tional Total Rate Allowance 
Rate Rate Allowance Rate 
occupied in marking off and/ 
or template making 447.10 29.40 476.50 467.22 30.72 497.94 
Welder—First Gass/Boiler- 
maker Fitter/Machinist First 
Class 442.% 29.40 472.30 462.83 30.72 493.55 
Certified Rigger 414.60 29.40 444.00 433.26 30.72 463.98 
Rigger, other 402.30 29.40 431.70 420.40 30.72 451.12 
Machinist—Second Class 394.00 29.40 423.40 411.73 30.72 442.45 
Tool and Material Storcman 388.70 29.40 418.10 406.19 30.72 436.91 
Tradesman's Assistant/ 
Grinder 377.50 29.40 406.90 394.49 30.72 425.21 

Note: The above rates of pay are: 
1. In respect of Enterprise Bargaining Agreement 

increases only. 
2. Should personnel be transferred to or be re- 

employed on to a construction site(s) prevailing 
site rates of pay will apply. 

3. Reclassification: Rates of pay to be used as base 
rates for reclassification will be as per the rates 
when agreed as per Clause 15 herein. 

4. The Total Rate shown in Wage Rates above is 
calculated by adding the Base Rate and the 
Additional Allowance. The Additional Allowance 
after the implementation of the increases shown 
is $30.72 per week. 

13—^Enterprise Bargaining Principles. 
The parties to this Agreement will meet the terms of: 

(1) This Agreement for the duration of this Agree- 
ment notwithstanding the provisions of any 
Award, Order or Industrial Agreement by which 
they are covered. 

(2) The parties to this Agreement will oppose the 
joining of other parties to this Enterprise Agree- 
ment 

14.—Renewal of Agreement. 
The provisions of this Agreement shall not continue in 

force for more than nine months from the date ratified by 
the Western Australian Industrial Relations Commission. 

Discussions between the parties will occur one month 
prior to the expiry of the nine months of operation of this 
Agreement to review and if necessaiy produce an action plan 
to ensure continued success of the Enterprise Agreement and 
with a view by all parties to renew this Enterprise 
Agreement. 

On expiry of this Agreement if renewal does not occur it 
is recognised that any payment increase of wages previously 
gained from this Agreement, from enterprise productivity, 
efficiency and flexibility improvements will cease. 

15.—Reclassification. 
It is agreed between the parties that the rates of pay which 

are to form the base rates for reclassification purposes are 
not necessarily the rates as expressed in Clause 12.—Rates 
of Pay in the Agreement herein. 
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The Kwinana Strip companies (those companies bound by 
individual similar Orders) operating in the Kwinana area, 
the Chamber of Commerce and Industry of Western 
Australia and the unions represent may agree suitable base 
rates of pay to be used as the agreed base for reclassification 
purposes. These agreed base rates may be less than the rates 
expressed in subclause (3) of Clause 12.—Rates of Pay 
herein. Notwithstanding the above, no employee shall suffer 
a reduction in pay as a result of reclassification. 

16.—No Extra Claims. 
In accordance with requirements of the Enterprise 

Bargaining Principle stated by the Western Australian 
Industrial Relations Commission in the Reasons for Deci- 
sion in matter No. 1752 of 1991 there shall be no further 
wage or salary increase for the life of this Agreement except 
when consistent with a State Wage Case decision. 

Signatories. 
Signed: D. Amara, Transfield Construction Pty. Ltd. WA 

Division. 
Wimess: A. Tomich. 
Signed: J. Sharp-Collett, Metal and Engineering Workers 

Union (WA Branch). 
Wimess: A. Piromali. 

UNITED CONSTRUCTION PTY LTD NELSON 
POINT DEVELOPMENT PROJECT (ENTERPRISE 

BARGAINING) AGREEMENT 
No. AG 19 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
United Construction Pty Ltd and Another. 

No. AG 19 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 19 of 1993. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia and The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and Mr P. Stillman on behalf of United Construction 
Pty Ltd, and by consent, the Commission being satisfied that 
the matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled the United 
Construction Pty Ltd Nelson Point Development 
Project (Enterprise Bargaining) Agreement AG 19 of 
1993, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Tide. 

This Agreement shall be referred to as the United 
Construction Pty Ltd Nelson Point Development Project 
(Enterprise Bargaining) Agreement AG 19 of 1993. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Non Precedent 
9. State Standards 

10. Demarcation 
11. Rest and Recreation Leave 
12. Workforce Meetings 
13. Dispute Resolution Procedure 
14. Wages 
15. Cessation of Provisions of Agreement. 
16. No Extra Claims 

Schedule I—Union Parties. 

3.—Application of Agreement. 
This Agreement will apply at the Nelson Point Develop- 

ment Project Port Hedland in respect of United Construction 
Pty Ltd and their employees who are employed on 
construction work at the site and bound by the following 
Awards and to the Unions listed in Schedule I hereof. 

Metal Trades (General) Award 1966 No. 13 of 
1965—Part II Construction. 

Engine Drivers (Building and Steel Construction) 
Award No. 20 of 1973. 

4.—Parties Bound. 
(1) The parties to this Agreement are— 

1. The Employer—United Construction Pty Ltd. 
2. All employees as specified in Clause 14 hereof. 
3. Unions as named in Schedule I to the Agreement. 

(2) The parties are bound by the terms of this Agreement 
throughout its duration and shall oppose the addition of any 
other parties to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate on and from the 4th day of 

January, 1993 and shall remain in force only for the duration 
of the Nelson Point Development Project. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with those Awards named in Clause 3.— 
Application of Agreement in respect of those employees 
covered by such Awards, provided that where there is any 
inconsistency this Agreement shall prevail to the extent of 
the inconsistency. 

7.—Single Bargaining Unit. 
This Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the Unions on site within a single bargaining 
unit under the auspices of the Heads of Agreement on a 
framework for Enterprise Bargaining, negotiated between 
Contractors and Unions to apply on the Nelson Point 
Development Project at Port Hedland. The Nelson Point 
Development Project shall be deemed the 'enterprise' and 
the 'single bargaining unit' shall mean the Unions named 
as parties to this Agreement, United Construction Pty Ltd 
and its direct employees, and designated sub-contractors and 
their employees working on the Nelson Point Development 
Project site. 

8.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other project, plant or enterprise. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards set by the Western Australian Industrial 
Relations Commission for hours of work, annual leave or 
long service leave. 
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10.—Demarcation. 
If a dispute arises between unions over demarcation, work 

shall continue on the pre-dispute basis while the issue is 
being resolved. There shall be no disruption to work in any 
form and if the issues in dispute cannot be resolved by 
discussion, the matters should be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 

11.—Rest and Recreation Leave. 
Rest and recreation leave is a 10-weekly entitlement 

which may be brought forward or extended so as not to 
disrupt critical work. Variation of the entitlement date is to 
be by mutual agreement between the employee and United 
Construction Pty Ltd and shall not affect the integrity of the 
10-weekly cycle. 

12.—Workforce Meetings. 
24 hours notice of Union workforce meetings shall be 

given to the employer. Where such meetings are convened 
to discuss Union matters or other issues they shall occur at 
the most convenient time for programming of work, 
i.e.—prior to commencement of work, shift breaks, lunch 
time or smoko. 

13.—Dispute Resolution Procedure. 
For the duration of the Nelson Point Construction Project, 

the following procedures shall be exhausted when industrial 
disputes and grievances arise between individual employ- 
ees, workforces or Contractors. 

(1) Where a grievance arises the matter shall initially 
be discussed between the employee or employees 
concerned and, if the employee so desires, his/her 
Union delegate and the employee's immediate 
supervisor. 

(2) If the grievance is still unresolved by the 
discussions referred to in subclause (a) hereof, the 
Union delegate shall discuss and attempt to 
resolve the dispute with the Contractor's site 
management representative. 

(3) Where the above discussions fail to resolve the 
matter of concern, it shall be referred to the 
Contractor's senior management representative 
and the appropriate full-time Union official. The 
parties shall then initiate steps to resolve the 
grievance as soon as possible while work contin- 
ues as normal. 

(4) If the grievance is still not resolved, either party 
may refer the matter to the Western Australian 
Industrial Relations Commission, provided that 
any party reserves the right to refer an issue to the 
Western Australian Industrial Relations Commis- 
sion at any time. 

(5) While the steps in subclauses (1), (2), (3) and (4) 
hereof are being undertaken work shall continue 
in accordance with normal procedures, provided 
that a Contractor shall not require an employee to 
work in an unsafe environment and no employee 
shall work in a manner which puts his/her safety 
or the safety of any other person on site at risk. 

(6) If the steps outlined in subclauses (1), (2) and (3) 
hereof do not resolve the dispute, then within 
seven working days a meeting shall be convened 
between the Unions, Contractors and their repre- 
sentatives with the objective of resolving the 
disputed issue. 

(7) Where an employee is to be terminated for 
disciplinary reasons, the Contractor shall have 
discussions with the site delegate employed by 
that Contractor, or the local Union representative, 
prior to the termination becoming effective. 

14.—Wages. 
Classification Old Wage 4.5% New Wage 

Rate Increase Rate 
S S $ 

METAL TRADES (GENERAL) 
AWARD 1966 No. 13 of 1965— 
PART II—CONSTRUCTION: 
Instrumentation and Controls 

Tradesperson 
Instrument Tradesperson—Com- 

plex Systems 
Instrument Tradesperson 
Scientific Instrument Maker 
Welder—Special Class 
Welder 
Electrician—Special Class 
Electrical Fitter 
Electrical Installer 
Boilermaker 
Tradesperson, the greater part of 

whose time is occupied in 
marking off and/or template 
making 

Mechanical Tradesperson—Spe- 
cial Class 

Tradesperson 
Pipe Fitter 
Fitter—Refrigeration 
Fitter—Window Frame 
Motor Mechanic 
Machinist, Engineering— 

First Class 
Second Class 

Certificated Rigger or Scaffolder 
Rigger or Scaffolder—Other 
Tool and Material Storeperson 
Tradesperson's Assistant 
Tradesperson's Assistant who 

from time to time uses a grind- 
ing machine 

Lagger— 
1st six months' experience 
2nd and 3rd six months' experi- 

ence 
4th and 5th six months' experi- 

ence 
Thereafter 

Grinder using portable machine 
Crane Attendant and Dogman 
Labourer 
ENGINE DRIVERS (BUILDING 
AND STEEL CONSTRUCTION) 
AWARD No. 20 of 1973 
Mobile Crane Operators— 

Up to 8 tonnes 
8—15 tonnes 
15—40 tonnes 
40—80 tonnes 
80—100 tonnes 
100—140 tonnes 
140—180 tonnes 
180—220 tonnes 
Over 220 tonnes 
Tbwer Crane 

15.—Cessation of Provisions of Agreement. 
The provisions of this Agreement shall cease on 

completion of the Nelson Point Development Project 

16.—No Extra Claims. 
This enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Schedule I. 
Union Parties to Agreement. 

Metals and Engineering Workers' Union—Western Aus- 
tralia, 1111 Hay Street, West Perth WA 6005 

Construction, Mining, Energy, Timber Yards, Sawmills 
and Woodworkers' Union of Australia (W.A. Branch), 
Henley House, 102 Beaufort Street, Perth WA 6000 

519.80 23.40 543.20 

471.50 21.20 492.70 
460.20 20.70 480.90 
460.20 20.70 480.90 
451.50 20.30 471.80 
443.00 19.90 462.90 
471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 

447.20 20.10 467.30 

471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.0) 19.90 462.90 

443.00 19.90 462.90 
394.00 17.70 411.70 
414.60 18.70 433.30 
402.40 18.10 420.50 
388.70 17.50 406.20 
374.50 16.90 391.40 

377.50 17.00 394.50 

373.60 16.80 390.40 

377.10 17.00 394.10 

381.50 17.20 398.70 
384.00 17.30 401.30 
381.60 17.20 398.80 
402.40 18.10 420.50 
353.70 15.90 369.60 

447.30 20.10 467.40 
457.60 20.60 478.20 
466.40 21.00 487.40 
473.30 21.30 494.60 
478.60 21.50 500.10 
486.40 21.90 508.30 
496.70 22.40 519.10 
510.60 23.00 533.60 
528.50 23.80 552.30 
490.40 22.10 512.50 
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Signatories. 
Signed for and on behalf of— 
United Construction Pty Ltd. 

M. S. SMITH. 
Date 25/3/93. 

The Construction, Mining, Energy, 
Timber Yards, Sawmills and 
Woodworkers' Union of Australia— 
W.A. Branch 

NEIL FLYNN. 
Date 23/3/93. 

The Metals and Engineering 
Workers' Union—W.A. 

K. PECKHAM. 
Date 26/3/93. 

PUBLIC SERVICE 

ARBITRATOR— 

Awards/Agreements- 
Variation of— 

HOSPITAL SALARIED OFFICERS' AWARD 1968 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salared Officers Association 
of Western Australia (Union of Workers) 

and 
Royal Perth Hospital, and Others 

No. P 29 of 1993. 

COMMISSIONER J.A. NEGUS. 
14 April 1993. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the Applicant 
and Mr S.M. Billing on behalf of the Respondents, the 
Commission, being satisfied that the claim complies with 
the terms of the General Order of the Commission No. 1752 
of 1992 dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 1st 
day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Membership of Union 
8. Contract of Service 
9. Salaries 

10. Payment of Salaries 
11. Higher Duties 
12. X-Ray Staff 
13. Hours 
14. Overtime 
15. Meal Money 
16. Holidays and Annual Leave 
17. Short Leave 
18. Sick Leave 

18A. Maternity Leave 
19. Long Service Leave 
20. Motor Vehicle Allowances 
21. Travelling 
22. Transfers 
23. Travelling Time 
24. Relieving or Special Duty 

24A. Travelling, Transfers and Relieving Duty—Rates 
of Allowance 

25. Removal Allowance 
26. Dirty Work 
27. Dispute Setdement Procedure 
28. Shift Work 
29. Protective Clothing and Uniforms 
30. District Allowance 
31. Child Allowance 
32. Channel of Communication 
33. Board of Reference 
34. Part-Time Workers 
35. Property Allowance 
36. Casual Workers 
37. Deduction of Union Subscriptions 
38. Leave to Attend Union Business 
39. Trade Union Training Leave 
40. Introduction of Change 
41. Skills Acquisition 

Schedule A—Minimum Salaries 
Schedule B—Classification to Salaries—Conver- 

sion Table 
Schedule D—Classification and Grading of 

Workers in Clerical and Administrative Divi- 
sions 

Schedule E—Classification and Grading of Work- 
ers in General Division 

Schedule F—Classification and Grading of Work- 
ers in Professional Division 

Schedule G—List of Respondents—Party to the 
Award 

Schedule H—^Extended Area of Operation 
2. Clause 9.—Salaries: 

A. Delete paragraphs (2)(k), (2)(1) and (2)(m) and 
insert in lieu thereof the following: 
(k) Any employee employed in the calling of 

Podiatrist, Medical Imaging Technologist, 
Nuclear Medicine Technologist or Radiation 
Therapist prior to October 10, 1989 and 
classified at Level 5 on that date will be 
eligible to receive a personal allowance to 
Level 6 first year where their position is 
classified Level 3/5 at January 1, 1993. 

This provision shall not apply to employ- 
ees employed on or after October 10, 1989 
or who were classified Level 5 after that date. 

B. Renumber paragraph (2)(n) to read (1). 

11049-4 
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3. Clause 14.—Overtime: Delete subclause (13) and 
insert in lieu thereof the following: 

(13) A Medical Imaging Tfcchnologist employed at a 
hospital employing no more than two Medical 
Imaging Technologists may be required by the 
employer to hold himself available for duty 
outside of normal working hours in accordance 
with the following provisions:— 
(a) No restriction shall be placed on the Medical 

Imaging Technologist's movements but he 
shall be required to advise the hospital of his 
whereabouts while he remains in the metro- 
politan area or in the country town in which 
he is employed. 

(b) Before a Medical Imaging Tfechnologist 
leaves the metropolitan area or the country 
town in which he is employed, he shall 
advise the hospital of where he may be 
located in his absence, how he may be 
contacted if necessary and the approximate 
duration of his proposed absence. 

(c) Subject to paragraph (d) of this subclause the 
Medical Imaging Tfechnologist shall be avail- 
able to provide an emergency service only 
and shall only be called into work by a 
Doctor who is giving treatment and who, in 
the course of that treatment, determines that 
x-rays are required urgently to ensure the 
proper care and management of the patient. 

(d) Where, because of the nature of the emer- 
gency treatment being given, it is not 
possible for the Doctor to personally contact 
the Medical Imaging Tfechnologist, another 
person may contact the Medical Imaging 
Technologist and request the Medical Imag- 
ing Tfechnologist's attendance on the Doc- 
tor's behalf. 

(e) A Medical Imaging Technologist called into 
work in accordance with paragraphs (c) and 
(d) of this clause shall attend at the required 
location to perform the service as soon as 
practicable following receipt of the call. 

(f) A Medical Imaging Technologist who is 
required by the employer to hold himself 
available for duty outside of normal working 
hours in accordance with this subclause shall 
be entitled to an allowance equivalent to 
11.5% of the rate applicable, from time to 
time, in respect of classification Level 3 First 
Year as contained in Schedule C of this 
Award. 

(g) A Medical Imaging Tfechnologist who is 
required by the employer to hold himself 
available for duty outside of normal working 
hours and who is recalled to work shall be 
paid overtime at the appropriate overtime 
rate in accordance with this clause. 

(h) A Medical Imaging Technologist who is 
required by the employer to hold himself 
available for duty outside of normal working 
hours in accordance with this subclause may 
also be placed 'on call' by the employer in 
accordance with the 'on call' provisions 
contained in subclause (10) of this clause. 
Payment for any such 'on call' duties shall 
be at the rate prescribed in subclause (10) (a) 
(ii) of this clause, and shall be in addition to 
the availability allowance prescribed in para- 
graph (f) above. 

(i) Notwithstanding the foregoing provisions of 
this award where the employer and the Union 
agree, in writing, emergency availability 
services may be provided in those hospitals 
where more than two Medical Imaging 
Technologists are employed. 

4. Schedule A.—Minimum Salaries: Delete the text prior 
to the salary table in paragraph (3)(a) and insert in lieu 
thereof the following: 

(a) Employees, who possess a relevant tertiary level 
qualification, or equivalent as agreed between the 
Union and the employers, and who are employed 
in the callings of Architect, Audiologist, Bio 
Engineer, Chemist, Dietitian, Engineer, Medical 
Laboratory Tfechnologist, Librarian, Occupational 
Therapist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Research Of- 
ficer, Scientific Officer, Social Worker, Speech 
Pathologist, Podiatrist, Medical Imaging Tfechnol- 
ogist, Nuclear Medicine Technologist, Radiation 
TTierapist, or any other professional calling as 
agreed between the Union and employers, shall be 
entitled to Annual Salaries as follows: 

5. Schedule G.—List of Respondents: Delete this sched- 
ule and insert in lieu thereof the following: 

Schedule G. 
List of Respondents—Party to the Award. 

Party to the Award: 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers). 
Respondents: 
The Boards of Management of: 

Royal Perth Hospital 
Wellington Street 
Perth WA 6000 
Sir Charles Gairdner Hospital 
Verdun Street 
Shenton Park WA 6008 
Fremantle Hospital 
Alma Street 
Fremantle WA 6160 
Princess Margaret Hospital 
Thomas Street 
Subiaco WA 6008 
King Edward Memorial Hospital 
Bagot Road 
Subiaco WA 6008 
Perth Dental Hospital 
Goderich Street 
Perth WA 6000 
Beverley Districk Hospital 
Beverley WA 6304 
Boddington District Hospital 
Boddington WA 6390 
Bridgetown District Hospital 
Bridgetown WA 6255 
Bruce Rock Memorial Hospital 
Bruce Rock WA 6418 
Corrigin District Hospital 
Corrigin WA 6375 
Cunderdin District Hospital 
Cunderdin WA 6407 
Dalwallinu District Hospital 
Dalwallinu WA 6609 
Dumbleyung District Hospital 
Dumbleyung WA 6350 
Gnowangerup District Hospital 
Gnowangerup WA 6335 
Goomalling District Hospital 
Goomalling WA 6460 
Harvey District Hospital 
Harvey WA 6220 
Jerramungup District Hospital 
Jerramungup WA 6337 
Kalamunda District Community Hospital 
Kalamunda WA 6076 
Kellerberrin Memorial Hospital 
Kellerberrin WA 6410 
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Kojonup District Hospital 
Kojonup WA 6395 
Kondinin District Hospital 
Kondinin WA 6367 
Kukerin District Hospital 
Kukerin WA 6352 
Kununoppin and District Hospital 
Kununoppin WA 6489 
Moora District Hospital 
Moora WA 6510 
Morawa District Hospital 
Morawa WA 6623 
Mullewa District Hospital 
Mullewa WA 6630 
Murray District Hospital 
Pinjarra WA 6208 
Nannup District Hospital 
Nannup WA 6275 
Narembeen District Hospital 
Narembeen WA 6369 
Norseman District Hospital 
Norseman WA 6443 
North Midlands District Hospital 
Three Springs WA 6519 
Northampton District Hospital 
Northampton WA 6535 
Northcliffe District Hospital 
Northcliffe WA 6262 
Numbala-Nunga—Derby Nursing Home and Hospital 
Derby WA 6721 
Pemberton District Hospital 
Pemberton WA 6260 
Pingelly District Hospital 
Pingelly WA 6308 
Plantagent District Hospital 
Mt Barker WA 6324 
Quairading District Hospital 
Quairading WA 6383 
Ravensthorpe District Memorial Hospital 
Ravensthorpe WA 6346 
Rottnest Island Hospital 
Rottnest WA 6161 
Southern Cross District Hospital 
Southern Cross WA 6426 
Upper Blackwood and Districts Soldiers' 
Memorial Hospital 
Boyup Brook WA 6224 
Warren District Hospital 
Manjimup WA 6258 
Williams District Hospital 
Williams WA 6391 
Wongan Hills District Hospital 
Wongon Hills WA 6603 
Wyalkatchem-Koorda and Districts Hospital 
Wyalkatchem WA 6485 
Yalgoo District Hospital 
Yalgoo WA 6635 
Yarloop District Hospital 
Yarloop WA 6218 

And to the Minister for Health 
3rd Floor, "C" Block 
189 Royai Street 
East Perth WA 6004 
Being the Board of Management of:— 
Albany Regional Hospital 
Armadale-Kelmscott District Hospital 
Augusta District Hospital 
Bentley Hospital 
Broome District Hospital 
Bunbury Regional Hospital 
Busselton District Hospital 
Carnarvon District Hospital 

Collie District Hospital 
Dampier Hospital 
Denmark District Hospital 
Derby Regional Hospital 
Donnybrook District Hospital 
Dwellingup Nursing Post 
Esperance District Hospital 
Exmouth District Hospital 
Geraldton Regional Hospital 
Hawthorn Hospital 
Kalgoorlie Regional Hospital 
Katanning District Hospital 
Kununurra District Hospital 
Lake Grace District Hospital 
Laverton District Hospital 
Leonora District Hospital 
Marble Bar District Hospital 
Margaret River District Hospital 
Meekatharra District Hospital 
Menzies Nursing Post 
Merredin District Hospital 
Mount Henry Hospital 
Mount Magnet District Hospital 
Narrogin Regional Hospital 
Newman Hospital 
Norseman District Hospital 
Northam Regional Hospital 
Onslow District Hospital 
Osbome Park Hospital 
Paraburdoo Hospital 
Pemberton District Hospital 
Port Hedland Regional Hospital 
Rockingham-Kwinana District Hospital 
Roebume District Hospital 
Sunset Hospital 
Swan District Hospital 
Telfer Nursing Post 
Tom Price Hospital 
Wagin District Hospital 
West Kambalda Nursing Post 
Wickepin District Hospital 
Wiluna Nursing Post 
Wittenoom District Hospital 
Woodside Maternity Hospital 
Wooroloo Hospital 
Wyndham District Hospital 
York District Hospital 

THE POLICE AWARD 1965 
No. 2 of 1966. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

Minister for Police. 
No. P 10B of 1991. 
No. 1294B of 1991. 

The Police Award 1965. 
No. 2 of 1966. 

The Aboriginal Police Aides Award. 
No. R31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
16 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: By these applications the Western 
Australian Police Union of Workers (hereinafter "the 
Union") seeks respectively to vary The Police Award 1965 
and The Aboriginal Police Aides Award. In all significant 
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respects the variations sought to the latter award are 
contingent on the case for variation to the former. For that 
reason what follows is a summary only of the variations 
sought to the major award (The Police Award 1965) in the 
Union's amended schedule. 

Some of the variations sought go to matters of definition, 
clarity of expression, consequential variations, variations to 
the travelling relieving and camping allowances, a change 
in the hours clause to express an entitlement in terms of 
hours per annum in lieu of days per annum, an express 
inclusion of an entitlement to long service leave on a pro 
rata basis for part time employees and some minor 
amendments. These are not contentious. The Union also 
seeks various increases to the salary rates apply to existing 
ranks. The increases sought range from 1.49% to 2.77%. The 
Minister for Police (hereinafter' 'the Respondent") endorses 
these increases. 

It is noted that the Respondent's schedule of amendments 
includes a number of additional definitions for the purposes 
of Clause 5 of the major award. These were not spoken to 
by either party. They are not taken any further here. 

There are fundamental differences between the parties on 
matters which go to other variations sought to Clause 
6.—Salaries by the Union in its amended schedule and the 
schedule in answer provided by the Respondent. 

First, the Union effectively seeks to include three new 
classifications in the award providing for officers in the 
ranks of senior constable, sergeant and senior sergeant who 
are country resident officers in charge. The rates it seeks to 
have apply would be a flat increase of $4000.00 per annum 
on top of the annual salary for each rank. The rates would 
be all up. Other amendments to the award contingent on an 
acceptance of this claim are sought. The Respondent objects 
to the claim for the new classifications. 

Second, the Union seeks to include a full range of 
performance increments across ranks beyond those already 
included in the clause. The Respondent opposes this. 

Third, the Respondent seeks to vary paragraph (c) of 
subclause (5) to delete reference to appointment "to a salary 
point within the constables range" and provide for the 
appointment of previous employees being re-engaged to be 
at a rank and salary to be determined by the Commissioner 
of Police. The Union opposes this amendment. 

Finally there is disagreement between the parties as to 
operative date to apply in respect of those variations to the 
respective awards which are agreed and otherwise. The 
Union seeks an operative date of the 29 January 1993 
whereas the Respondent seek an operative date of the 9 
March 1993. 

The fact of a dispute between the parties on all these 
issues as distinct from the respective particulars in each case 
is not particularly remarkable save the case of the dispute 
over the rank performance increments sought to be 
expressed in the award by the Union. These variations go 
to the heart of what the parties commonly call "overlapping 
pay scales". In essence this involves a performance based 
incremental scale available within ranks at no less than two 
yearly intervals. It is a concept developed and pursued by 
senior management of the Western Australian Police force 
for a number of years. It has been a core element of a 
package of restructuring involving police officers which has 
involved a fundamental change from a service based 
seniority system of promotion through the ranks and the 
introduction of merit based promotion in lieu. The implem- 
entation of overlapping pay scales means a police officer, 
subject to performance appraisal involving a period of not 
less than two years could be awarded a bonus for work 
within a rank. Subject in each instance to performance, a 
maximum of ten bonuses would be available across no less 
than 20 years of service. The Union's claim here actually 
represents a progression of a concept first raised in the 
Commission nearly two years ago as part of the package, lb 
now is has been pursued by these parties on a consent basis. 

It is in this context that the dispute which now exists 
needs to be viewed. The applications here are actually raised 
on the basis that they represent the final phase of a three 
phase course formally embarked on by the parties, by 

agreement, in 1991. By that time the parties had been 
engaged in discussions over months about a work value 
wage claim of the Union outstanding since 1989. Various 
work practice arrangements, efficiency initiatives and award 
variations were sought by the Respondent in the course of 
these discussions. 

The result of all this was an agreement between the Union 
and Respondent in September 1991 on the work value claim. 
It can be summarised as follows. The Respondent, while 
reserving a position on the question of a final outcome from 
the work value claim offered wage increases ranging from 
2%—5% at that time with any further increases to be subject 
to progression of 26 items which were then specified (and 
which have become commonly identified as "the initia- 
tives"); albeit it was emphasised that this specification did 
not inhibit the raising of any other matters. 

The Union, while similarly reserving its position on any 
final outcome from its work value claim, accepted the offer 
at that time and the parties jointly approached the 
Commission seeking endorsement of the attendant award 
variations on a "special case". 

The applications proceeded pursuant to the "special 
case" considerations provided for the then Wage Fixing 
Principles. In October 1991 the Commission varied the 
awards as sought. In the reasons which issued then the 
Commission had this to say in summing up the agreed 
course identified then by the parties: 

It is now noted that in considering these applications 
the Commission has had the advantage not only of 
extensive submissions by the Union (endorsed by the 
Respondent) but also of detailed and comprehensive 
evidence in support of those submissions from three 
witnesses called by the Union. The witnesses were the 
consultant on the training and development of members 
of the WA police force, Mr T.J. McArthur, the 
Commissioner of Police, Mr B. Bull and Dr Lawson 
Savery, who is the Associate Professor in human 
resource management at Curtin University and who 
specialises in industrial relations. 

Through these witnesses' testimony and a wide 
range of exhibits the Union demonstrated the follow- 
ing: the degree of changes and the processes of changes 
in policing work and organisation in recent years; the 
prospects for continuing changes and the justification 
of these; the increase in the level and range of what is 
termed community policing; the increasing and diverse 
community expectations of the police force; the 
situation vis a vis work and work value assessments to 
date so far as other state police forces in Australia are 
concerned; the increasing level of co-operation and 
interdependency between those forces; die extent to 
which the WA police force actually carries out police 
work attendant on federal laws; the level and extent of 
training and development within the WA police force 
relative to police forces in other states and relative to 
standards generally in the community; the progress 
towards implementing further changes and improve- 
ments in the range and level of training; the ongoing 
reference to international innovations and develop- 
ments in the design of courses; the changes in 
operational needs and the manner in which these are 
met; the devolution of responsibility; and the implica- 
tion of some of these changes for country police work 
as well as in areas of operation which might be termed 
specialist. 

The parties reserve their respective positions on the 
final outcome of the work value claim by the Union 
which when filed in 1989 was for increases of 30% in 
the rates. In that reservation the Respondent empha- 
sises that while the increases sought here were 
acknowledged as interim so far as the final outcome 
was concerned, the course of an interim adjustment of 
rates now in the terms agreed upon was justified on 
merit but was also warranted by die caution necessary 
to avoid any 'double-counting'; and particularly so 
given the moves towards a horizontal pay scale. 
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The Commission was told that the horizontal pay 
scale was a key factor in the parties' agreement. The 
concept had been proposed initially by the Respondent 
and subsequently endorsed by the Union. The Commis- 
sion was told that its introduction enabled a number of 
options. First, it will allow police officers who have 
reached a certain level of rank and accompanying level 
of experience as well as expertise to continue to utilise 
those acquired skills most effectively so far as the 
Respondent is concerned but without the corollary lack 
of further opportunity for the officer to improve 
contractual benefits; that lack being the existing 
situation. Second, the Commission was told, this 
change will enhance the opportunities to progress 
through the ranks. And third, it will enable experienced 
officers to play a mentor role to recruits and will 
facilitate those officers taking up more responsibilities 
so far as guidance and counselling is concerned. 

Another agreed change is the introduction of part 
time employment which, it was said, will enhance 
flexibility for the employer in particular. Other flexibil- 
ity measures include the lessening of the disincentives 
for persons seeking to re-join the force, the removal of 
restrictions on changes to rosters and the decentralisa- 
tion of the ability to roster to meet local or operational 
contingencies. 

The concept of limited function personnel, such as 
radio operators, as a regular feature of the force is one 
which the parties are pursuing in the interests of more 
effective use of skills without the current disincentives 
resulting from loss of opportunity to improve condi- 
tions. It is acknowledged that in some instances the 
progression of this concept will require amendments to 
the Police Act. 

Other issues include the divesting of non-police 
functions to civilian personnel, a rationalisation of 
approaches regarding off duty personnel and voluntary 
work, changes to the long service leave provisions to 
accord with public sector conditions, the rationalisation 
of identified duplicated tasks, consideration of the 
rationalisation of ranks, the rationalisation of allow- 
ances, the proper reflection of existing conditions in the 
Awards, the movement to a single award albeit 
involving all the current union coverage, changes to the 
higher duties clause in the light of achievements 
towards horizontal salary bands and dispute resolution 
procedures. 

The parties here have an agreement on merit-based 
promotion. This is identified by the Union as a 
particularly significant innovation. 

The parties have documented their agreement re the 
implementation of specified changes by set dates or, in 
some instances, on the basis of reasonably held 
expectations. 

The Respondent put submissions in support of the 
Union so far as the background to the agreement 
reached for the purposes of this matter, the detail of that 
agreement and the situation prevailing so far as other 
state police forces are concerned. Like the Union the 
Respondent reserves the right to argue so far as any 
final determination of work value is concerned. And the 
Respondent emphasised that it did not see the 
identification of some 25 items per the agreement as 
an end of the process of identifying and undertaking 
other initiatives. 

So far as the basis on which the work value increase 
is agreed, it is understood that both parties recognise 
that the agreed proposal represents a conclusion that 
work value changes since 1983 (the point of the last 
such assessment) warrant at least the proposed in- 
creases and that the situation in the period from 1983 
is to be the subject of further review which may, in fact, 
lead to further proposals for increases justifiable and 
distinct from those increases in rates incorporated in the 
Awards already since that year. 

[(1991) 71 WAIG 2538-9]. 

The case put by the parties in that instance was 
persuasive. The claim for a work value increase in salaries 
was found to have merit. The parties agreed course of 
progression of the initiatives, with the agreed increases in 
salary rates being implemented no less than 6 months apart, 
was adopted by the Commission subject, however, to a 
further hearing in each instance. 

In January 1992, the parties returned to the Commission. 
Again they sought variations to the award in the context of 
the package agreed between them. Again, after hearing, the 
common position was endorsed and the variations sought 
were achieved. It is noted that the reasons for decision which 
issued at that time included the following comments: 

Both parties have put detail before the Commission 
on the effect of the salary increases sought and on the 
concept of and impact of 'overlapping pay scales' 
[Exhibits 2, 3, 7, A and B]. The costs involved in the 
increases sought here and the prospective increases 
which remain within the package and which the parties 
agree should be phased in with completion in January 
1993, have been identified. Savings resulting from 
some of the changes agreed and sought to be 
implemented here, such as the ability to have rostered 
days off taken with regard to operational needs with 
consequential savings on relief staffing costs, have 
been identified. The absorption of an industry allow- 
ance, the annual reviewing of allowances and other 
changes in the methods of applying aspects of 
remuneration have been identified. 

The significance of the overlapping pay scales was 
again emphasised and the relationship between the 
implementation of these and the second and third stages 
of promotion by merit in the force is acknowledged. 
The parties agree that the overlapping pay scales would 
secure considerable progress in utilising existing skills 
at a level in the interests of the delivery of the ends of 
the police force while allowing of the employees so 
engaged being appropriately rewarded. Points of entry 
were identified, with the Respondent identifying 
transition arrangements. 

There is no doubt that the implemenation (sic) of the 
overlapping pay scales remains a significant step in the 
context of the parties' agreement. At this point the 
implementation of these is a contingency for the 
parties. What is intended for the purpose of achieving 
this is on the record of the proceedings here. It will not 
be taken further in the determination of these applica- 
tions but the outcome obviously will be a matter to be 
raised subsequently before the Commission. 

Having regard for the record and what is before me 
on this occasion I am satisfied that the applications to 
vary the two awards should be ratified. It is noted that 
this conclusion does no more than dispose of a further 
part of the package as agreed earlier between the parties 
and put before the Commission. 

It is noted that the parties have identified further 
matters for discussion and implementation. It is noted 
that these are described as "fine tuning". It is noted 
that the Applicant says that its agreement to phase in 
the further salary increases is a recognition of the cost 
impact of the total and that it should not be construed 
as a concession that more or other than those work 
value and structural efficiency matters already raised 
and (now) largely settled, can be raised as precondi- 
tions to the further claims proceeding by consent. 

Having regard for the submissions and the record the 
determination of these claims will include an order for 
divisions which allow of the next of further stages of 
the package to be considered separately but in the 
context of the record of the total claims to date. 

[(1992) 72 WAIG 257 at 258], 
The parties came before the Commission again in the middle 
of 1992 in respect of the package. At this time they disagreed 
over the extent and range of implementation of the various 
initiatives. Conferences were held. Further discussions 
ensued. Agreement was finally reached and, again, the 
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parties jointly sought variations to the award including 
salary increases. It is noted that two issues which are now 
in dispute were the subject of specific reference in the 
reasons for decision which issued then; namely, the matter 
of rank for any person re-engaged as a police officer and the 
overlapping pay scales. Only the former was in dispute then. 
The subject of performance appraisal for the purposes of the 
overlapping pay scales was extensively canvassed through 
witness evidence in these proceedings. The reasons which 
issued then included reflection on both of these: 

It is noted that so far as the agreement that 
re-engagement of prior police officers in the WA 
service is concerned, the Union asserts that if such 
persons are re-engaged it opposes that occurring at 
senior constable level whereas the Respondent asserts 
that there is no award restriction on such a course and 
would see it as a decision for the Commissioner of 
Police. 

The stating of these respective positions here does 
not go to any examination of them on merit The issue 
may not arise in practice. The parties may resolve it 
anyway if it does. What is clear though is that it should 
not be allowed to inhibit proper achievement of 
potential of the force and its members. 

But by far the most significant initiative in the total 
package is the introduction of a horizontal career 
structure in concert with the extension of merit based 
promotion. The latter is to be via what the parties call 
Stages 2 and 3 on top of the merit promotion practices 
already in place since 1987 and will include in the 
process the end of the rank of first class sergeant. 

The change would result in a police officer having 
two means of pursuing better pay and conditions; one, 
through pursuing promotion up through the ranks and 
the other through pursuing performance based pay 
increments within a rank. 

In essence the horizontal structure will mean that 
there will be opportunities for police officers to achieve 
bonus increments within the ranks of senior sergeant, 
constable and sergeant at intervals of two years. But the 
achievement of the increments is not to be automatic 
and it is not to be based on the length of service and 
it is not to be based on the length of time since a 
previous increase in salary occurred. It is to be based 
on appraisal of the individual within the period. 

Evidence of the Respondent's intentions on the 
application of the horizontal pay structure and the 
system of appraisal was given by the Assistant 
Commissioner for Personnel Management, Mr P.O. 
McGregor. 

He described the origins of the initiative, the 
development of the concept and the likely benefits for 
the police force. So far as this last is concerned he 
emphasised that it would encourage the participation 
of mature police officers within all levels, including 
walking the street on beats; would be an incentive to 
officers to maintain performance and develop; would 
reward experience and remove the pressure to pursue 
areas of work simply because they were avenues of 
promotion up through the ranks; would enable the 
development of a mentoring role within a rank; and 
would improve morale by rewarding on the basis of 
high performance at all levels. 

Within each two year period between increments 
becoming available, the individual is to be appraised 
three times at intervals of 6-8 months by his or her 
direct supervisor. The appraisals will be centrally 
administered and will be monitored by the planning and 
evaluation unit and, as well, it is intended to subject 
between 5-10% of the appraisals to in depth scrutiny. 
By these means the Respondent intends to maintain the 
integrity of the appraisals as measures of performance. 
Thus if there is any marked divergence between the 
appraisal outcome and the review process, there will be 
a follow up. No quotas have been set; this serving. 

according to the evidence of Mr McGregor, to 
underline the intention to truly reward performance and 
the absolute need to ensure that the appraisals provide 
true measures of that. 

For the Respondent, Ms Zupanovich emphasised 
that so far as the horizontal pay structure is concerned, 
it has always been understood by the parties that it was 
contingent on certain conditions. These were identified 
as follows. 

First, that the merit based promotion stages 2 and 3 
had to be formally in place. (These were implemented 
on 15 July 1992). Second that the system of appraisal 
had to be credible and not capable of being subverted 
into some sort of automatic, service-based increment 
system. To ensure this the Respondent intends to fully 
assess the appraisal system as developed to now prior 
to implementation (with the means of this to be 
finalised by 14 August 1992) and with the transition 
arrangements for die two years which will elapse 
before any opportunity for increment arises. Third, no 
additional resources are to be required for implementa- 
tion of the overlapping pay scales. Fourth, that the 
parties reach agreement on the transition arrangements 
in the light of the deletion of the first class sergeant 
position. 

I have no doubt that the development of the 
opportunity for incremental increases based on per- 
formance within ranks along with merit promotion is 
a significant initiative. There is no question that its 
existence will depend on its integrity in practice. 
Fundamentally that will depend on the integrity of the 
appraisal process. That will require constant and 
in-depth monitoring by senior management. Manage- 
ment clearly intends that that will be the case and has 
the tools to insist on it. The proof of the intention, of 
course, will be in the testing and reviewing and that is 
not a matter for the Commission at this point. 

However I make it quite clear that the ratification of 
these applications so far as the initiatives of the 
horizontal pay structure is concerned, can only be 
justified on the basis that the ensuing appraisals are 
truly performance appraisals and that checks and 
balances are incorporated within the system to ensure 
that the proper standards are not reduced or converted 
to mere time serving. Should that integrity be absent 
or inadequate then the justification for the structure 
disappears. And the award should be varied to reflect 
that at that time. 

It is noted that the Respondent's management 
intends to clearly set down the parameters of the 
scheme for all its employees and will take steps to 
ensure not only that it is well understood by those who 
would be directly affected by it either as individuals, 
or as supervisors but as by all senior management as 
well. It is presumed that the Union will play a 
significant part in this educative role too. It seems to 
me though that the parties might also usefully express 
within the award the basis on which the structure is 
erected so that no one can point subsequently to an 
award provision as somehow implying an increment 
increase is due merely by virtue of the holding of a rank 
and the canying out of the duties of that rank for a 
period of time. 

[(1992) 72 WAIG 2031 at 2032-3]. 
As already noted, the dispute over the point at which 

former police officers could be re-engaged continues and is 
raised here for arbitration. It is dealt with subsequently. 
Much more serious, however, is the dispute which now 
exists over the overlapping pay scales because of its integral 
nature in the package agreed between the parties. 

As has been identified a number of times on transcript, 
the whole settlement of the work value wage claim first 
raised in 1989 was based on identified changes to work in 
the Western Australian force and then referenced to rates 
applying in the Victorian police force. But as the advocate 
for the Respondent put it, these rates were not simply 
adopted. They were "discounted". Thus, by agreement, the 
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parties pursued phased-in salary increases at the same time 
as the "initiatives"; one of the most significant of which 
included the horizontal pay structure now in dispute. These 
were pursued with the total outcome over time to include 
disposal of the wage claim. 

The Union now seeks expression of the overlapping pay 
scales in the awards. The Respondent now opposes this. 

In support of its position the Union questioned the bona 
fides of the Respondent by referring to the history of the 
whole claim in the Commission, reiterated its support for the 
total package, reiterated its acceptance that the system of 
increments must be performance based and not automatic, 
rejected any contention that sufficient progress had not been 
made on the 26 initiatives and reiterated that the implemen- 
tation of performance based horizontal incremental scales 
was integral to the implementation of merit protection so far 
as it was concerned. The Commissioner of Police, Mr B. 
Bull was summoned by the Union to give evidence. He told 
the Commission, again, that the initiative for the introduc- 
tion of performance based increments within ranks had been 
taken up years ago by senior management in the police 
force; that it was seen as an effective and very important 
means of improving morale, standards and efficiency within 
the police force; that various cost benefits in areas such as 
transfers could be expected from it; that he strongly 
supported its implementation; and that he accepted all the 
recommendations of the report by Mr Kevin Gaitskell into 
the management of the performance appraisal system 
completed in January 1993 were necessary to ensure its 
integrity. Mr Bull acknowledged that the proper manage- 
ment of the performance based horizontal increments would 
include costs but he saw this as a matter of management 
priorities. 

Mr Bull also gave evidence of the degree to which some 
of the other initiatives sought in the package had been 
implemented. Included in this were his observation that 
some, such as limited function police had not been possible 
to implement because expected amendments to legislation 
had not occurred. He said that divesting of non-police 
functions such as court attendance had not occurred because 
alternatives external to the police force had not been secured 
and "civilisation" of some police functions had been 
inhibited by budgetary constraints. In respect of the other 
two issues in dispute Mr Bull told the Commission that be 
considered the discretion as to the rank to be applied was 
his and that so far as resident officers in charge in country 
stations were concerned there was a clear anomaly in the 
working conditions which the police force needed to correct. 

The Union's argument in respect of the country resident, 
officers in charge is essentially that an anomaly exists, that 
after investigation which included a survey and overtime 
records it has concluded that the most practical, effective 
and reasonable way of dealing with this is to add a flat 
$4,000.00 to the salary rates; which figure has been arrived 
at by having regard for an average overtime worked for years 
and shift penalties. 

Its argument in respect of the rank to apply to re-engagees 
is to the effect that it had an agreement with the Respondent 
that limited this to constable ranks and that this agreement 
had been reflected in the award. It opposed any change. 

As to operative date, the Union asserts that its claim 
should be upheld here because it was in position to proceed 
in late January, and its members should not now be denied 
as a consequence of delays which were beyond its control. 

I turn now to the Respondent's arguments. 
First the matter of the rank to be applied to re-engagees. 

It is asserted that it was always held that this was a matter 
for the discretion of the Commissioner of Police and that the 
Union's assertion of award rights is wrong. 

Second, the Respondent acknowledged that there is an 
anomaly so far as country resident officers in charge are 
concerned which should not be allowed to continue but, it 
was submitted, the Union's remedy is not appropriate. TTie 
Respondent didn't have a remedy but sought time to propose 
one to the Union. 

Third, and most significantly, the matter of the perform- 
ance based increments within ranks. The Respondent's 

argument, so far as I am able to apprehend it, seems to be 
that the Commission should reject the Union's claim in this 
respect because (a) the scheme would not work; (b) it was 
too expensive now with the estimate of $11 million over 10 
years (reiterated in the last phase case some 6 months 
earlier) being superseded by an estimate of $25 million; (c) 
not enough initiatives had been implemented or fully 
implemented; (d) it had been rejected by government; (e) it 
would create problems; (f) the merit promotion system stood 
alone; (g) it was not an integral part of the package; (h) it 
would or could cause "flow ons"; (i) it was too revolution- 
ary; and (j) there were serious and valid concerns not 
envisaged before. 

Mr Kevin Gaitskell was called to give evidence on behalf 
of the Respondent Mr Gaitskell, who has had considerable 
experience in assessing and implementing performance 
appraisal systems in the public sector since the mid 1980s, 
was called in by the Minister for Police in late 1992 as an 
external expert to conduct an independent broadbased 
review to assess to viability or efficacy of the systems of 
management planned for the implementation of overlapping 
pay scales and the management practices to apply. He 
reported to the Minister on that in January 1993. That report 
is before the Commission. Mr Gaitskell made more than 20 
recommendations designed to provide greater integrity to 
the management of performance appraisal during its 
implementation and over time. It is noted that well as 
constant fine tuning, Mr Gaitskell recommended that 
another independent review overall be conducted within 
three years of implementation. It is also noted that Mr 
Gaitskell's enquiry was limited in its terms. It did not extend 
to an evaluation of the concept. 

Mr Gaitskell, who I found to be a very careful and 
considered witness, clearly confined his evidence within the 
parameters of the terms of his enquiry. He clearly identified 
his conclusions as to the need for more and on-going checks 
to ensure the integrity of performance appraisal. He gave 
evidence of his conclusion that appreciation of the concept 
and its performance aspect was not commonly understood 
in the work place with some presuming that it involved 
automatic increments. He gave evidence of his conclusion 
that if all eligible personnel were actually to receive each 
increment all the time the compound cost would be $25 
million but, in stating that, Mr Gaitskell was careful not only 
to define how the figure was arrived at but also that he did 
not profess any financial or actuarial expertise. 

I must say, having regard for what is before me on the 
matter of costs, that if the $11 million cost estimate which 
has been repeatedly put to the Commission since 1991 is 
now, just six months after the last such reiteration, to be 
deemed "rubbery" as the Respondent would have it, then 
on the basis of Mr Gaitskell's evidence the estimate of $25 
million is hardly much more authoritative. As to any cost 
benefit analysis I am no more the wiser. 

But leaving all that to one side, there is a serious dilemma 
arising out of the Respondent's submissions. If the 
Respondent's position was simply that the inclusion of the 
increments in the awards as sought by the Union should not 
be proceeded on at this time on the basis that the 
management of the performance appraisals was not suffi- 
ciently settled or management and/or members of the police 
force needed further education and/or the recommendations 
of the Gaitskell report needed to be accepted and/or in place 
before implementation of the agreed initiative then the 
Commission would have a dispute perhaps over method as 
well as timing. This would be important. Quite bluntly, as 
has been stated in previous reasons for decision, the key to 
it all is the integrity of performance appraisal. A subversion 
of the principle of merit in favour of any degree of automatic 
increments would undercut the whole. If more caution in 
implementation was warranted, on the evidence, to achieve 
that necessary integrity, then that course would be endorsed 
by the Commission. But that is not the end of it because that 
is not what the Respondent argues for. 

I note the submissions as to insufficient progress in the 
implementation of initiatives as cause for the Respondent's 
objection. But, quite clearly some of the initiatives now 
complained of can only be achieved by management and are 
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not within the province of the Union at all. There was a 
submission that management personnel were members of 
the Union too and, by implication, at least, this was a factor 
in not achieving the level of implementation required. I 
don't accept this. If a manager fails to give effect to a policy 
then this is what it is: a failure in management. It should be 
dealt with at that point. That is a fundamental precept which 
should not be off loaded. Further I accept that some of the 
initiatives were contingent on changes to legislation which 
have not occurred. 

But, in any event, if the problem was lack of progress in 
some initiatives as cause for concern at the implementation 
of horizontal pay scales, then one could expect the 
Respondent to counter or identify. Then one could consider 
the perceived problem in some sort of context of remedy. 
But this has not happened. 

There is more, I do not accept the claim of possible "flow 
on" as a problem of any substance on what is before the 
Commission. There is no "nexus" that is acknowledged by 
the parties and certainly none recognised by the Commission. 
Nor can any body appearing in an arbitration tribunal in 
Australia in 1993 expect anything but amazement at a 
submission that because a pay increase has occurred some- 
where else it is warranted in the particular. Of course, if the 
concept which the parties endorsed in 1991 and have pursued 
since was to be implemented with integrity as to the 
management of the performance appraisal and the prospective 
benefits identified by witnesses in earlier cases was demon- 
strated, one would expect some notice to be taken of it in other 
sectors. It may even be copied. That is not 'flow on'. 

Nor do I accept that the concept of horizontal perform- 
ance-based increments is so particularly novel. There are 
many enterprises in the private sector which have imple- 
mented such arrangements pursuant to their restructuring. 
And the development of performance appraisal systems of 
managed progression have been a particular feature in public 
sector employment across Australia in the 1980s. This is not 
to say that the initiative here, should it proceed and 
particularly in the context of the change from seniority based 
promotion to merit based promotion which has already 
occurred in the police force, would not be very significant. 
It would. But that is to say that it should not be the fact of 
a change which inhibits. It should be a matter of the quality 
and ends to be achieved by the changes which is of account. 

The Respondent's submissions really seems to go beyond 
all this though to a rejection of the actual initiative itself as 
a concept. If that is actually the case then given the history, 
the basis on which the parties have acted in concert in the 
past to implement change, including the implementation of 
merit promotion, is undercut. A rejection of a part of the 
package would mean no agreed package. Further, given that 
to now all of this was erected out of a work value claim 
which was settled on the basis of a "discounting" which 
was to be offset, effectively, by a system of opportunity 
encompassing performance based bonuses within ranks, 
then the industrial ramifications are serious. 

Having regard for all this I have concluded that it is 
imperative that the Respondent clarify to the Commission 
and to the Union as soon as possible whether the 
submissions put in these matters amounts to a rejection of 
the initiative altogether. If that is the case then the Union 
can consider its position in that context. Or, if the 
Respondent is not rejecting the initiative itself, then the 
Respondent's actual position as to method, and timing of 
implementation of the initiative needs to be particularised, 
in terms, as soon as possible. The Union could then consider 
its position in that context. As matters stand the Union is in 
no position to react sensibly. 

Having regard for the seriousness of the industrial 
relations ramifications and to facilitate this course expedi- 
tiously, that part of the applications which goes to the 
horizontal pay scales will be divided from the claim 
pursuant to section 27(1) (s) of the Industrial Relations Act 
1979 and will be the subject of a conference shortly. At that 
conference the Respondent will be expected to spell out 
whether the position is now a rejection of the concept or not. 
If it is, then it is expected that the Respondent's position in 
relation to the viability of the other parts of "package" will 

be spelled out. If the Respondent's position is not a rejection 
of the concept then it is expected that the Respondent's 
particulars of implementation will be spelled out, in terms 
and with a time frame. Clearly the Union should await the 
outcome and then consider its position. 

I turn now to the remainder of the disputes. First the 
matter of rank for re-engagees. Whether there is proper 
expression of an agreement within the award now or not, I 
consider that the interests of merit would be better served 
if the restriction on rank was removed. The measures should 
be competence and relevant experience. These are matters 
of judgement in the particular. The Respondent's proposal 
in this respect is accepted. 

The matter of the country resident officers in charge is 
acknowledged by the Respondent to be anomalous. It has 
been known to be the case for some time. It should be fixed. 
The Respondent rejects the Union's remedy but proposes 
none and seeks time to pursue a remedy. That course will 
be allowed but subject to a time constraint, to an applying 
of the status quo in the meantime and to any remedy, either 
conciliated or arbitrated, having retrospective operation to 
the original date of hearing on the 9 March 1993. To 
facilitate this course, this dispute too will be divided from 
the claim. I caution though that this does not go in any way 
to an adverse reflection on the merit of the Union's 
proposition. That avenue remains quite open. 

So far as operative date of the other variations is 
concerned I note the respective positions of the parties. So 
far as the Union is concerned it seeks, not surprisingly, the 
date six months from the previous wage increases. But this 
was always a minimum gap and I am not persuaded by the 
submission. Nor am I persuaded by the Respondent's logic 
that the date of agreement to the claim is the key. That could 
be a recipe for delays in reaching agreement On the basis 
that it is the pursuance of the claim in hearing before the 
Commission, (an avenue which either party can access), 
which is a reasonable key consideration here the agreed 
wage increases and other variations will be ratified with 
effect from the first pay period commencing on or after the 
9 March 1993. 

Minutes will now issue. A formal notice of the conference 
to be held on the matter of rejection or otherwise of the 
concept of horizontal performance based pay scales and the 
anomaly re country resident officers in charge will be 
forwarded to the parties forthwith thereafter. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Minister for Police. 
No. P 10B of 1991. 

The Police Award 1965. 
No. 2 of 1966. 

COMMISSIONER S.A. KENNEDY. 
5 May 1993. 

Order. 
HAVING heard Mr R. Stingemore, Mr R. Stirling and Mr 
J. Bannan on behalf of the Western Australian Police Union 
of Workers and Ms V. Zupanovich and Mr P. Kelly on 
behalf of the Minister for Police, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following Schedule with 
effect on and from the 9th day of March 1993. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Tferm 
4. Area and Scope 
5. Definitions 
6. Salaries 
7. Higher Duties 
8. District Allowances 
9. Risk of Infection 

10. Travelling Allowances 
11. Relieving Allowances 
12. Transfer Allowances 
13. Allowance for Use of Employee's Own Vehicle 
14. Additional Allowances 
15. Pro Rata Payment of Allowances 
16. Prisoners Rations 
17. Hours of Duty 
18. Overtime 
19. Shift Penalties 
20. Annual Leave 
21. Fares while Travelling 
22. Long Service Leave 
23. Vacancies to be Advertised 
24. Sanitary and Water Rates 
25. Typewriters 
26. Torches 
27. Posting of Award 
28. Maternity Leave 
29. Air Conditioned Vehicles 
30. Disturbance Allowance 
31. Introduction of Change 
32. Property Allowance 
33. On Call Allowance 
34. Camping Allowance 
35. Consultative Agreement 
36. Award Modernisation 
37. Adjustment of Reimbursement Allowances 

2. Clause 5.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

5—Definitions. 
"Camp of a Permanent Nature" for the purpose of 

Clause 34—Camping Allowances means single 
room accommodation in skid mounted or mounted 
type units, caravans, or barrack type accommoda- 
tion or a vessel where the following are provided 
in the camp: 

• water is freely available; 
• ablutions including a toilet, shower or bath 

and laundry facilities; 
• hot water system; 
• a kitchen, including stove and table and 

chairs, except in the case of a caravan 
equipped with its own cooking and messing 
facilities; 

• an electricity or power supply; and 
• beds and mattresses except in the case of 

caravans containing sleeping accommoda- 
tion. 

For the purposes of this definition caravans located 
in caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent 
nature. 
"Camp other than a Permanent Camp'' for the purpose 

of Clause 34.—Camping Allowance means a 
camp including a vessel where any of the 
requirements defined in a "Camp of a Permanent 
Nature" are not provided. 

"Centre" means any station from which continuous 
duty is performed but does not include the 
Criminal Investigation Branch. 

"Commissioned Officer" means an employee ap- 
pointed as such under the provisions of the Police 
Act or Police Regulations or acting as such. 

"Commissioner" means the Commissioner of Police 
appointed pursuant to the provisions of the Police 
Act. 

"Country Resident Officer in Charge" means an 
employee stationed outside the metropolitan area 
who is required to occupy departmental quarters 
attached or adjacent hereto or an employee 
relieving in such position. For the purposes of this 
definition Rottnest Island is considered outside 
the metropolitan area. 

"De-facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a 
bona-fide domestic basis, although not legally 
married to the employee. 

' 'Dependant'' in relation to an employee (other than for 
the purposes of District Allowance) means— 

(a) spouse, including de-facto spouse; 
(b) child/children; or 
(c) other dependent family; 

who reside with the employee or who rely on the 
employee for main support. 
"Dependant" in relation to an employee (for the 

purpose of District Allowance) means— 
(a) spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 
"Detective" means an employee who has been 

appointed as a detective who is attached to the 
Criminal Investigations Branch and includes a 
commissioned officer so attached. 

"Emergency" means— 
(a) an unforeseen urgent crisis; 
(b) serious public disorder; and 
(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award or normal police duty or a 
requirement to attend court outside a rostered shift. 
"Headquarters" means the place in which the principal 

work of an employee is carried out, as defined by 
the Commissioner. 

"House" for the purpose of Clause 34.—Camping 
Allowance means a house, duplex or cottage 
including transportable type accommodation 
which are self contained and in which the facilities 
prescribed for a "Camp of a Permanent Nature" 
are provided. 

"Metropolitan Area" means all of that area within a 
fifty (50) kilometre radius of the Perth City 
Railway Station. 

"Motor Vehicle Allowances" 
The following expressions shall have the following 

meaning in respect to motor vehicle allowances— 
(a) "A year" means twelve months commenc- 

ing on the 1st day of July and ending on the 
30th day of June next following. 

(b) "Metropolitan Area'' means that area within 
a radius of fifty (50) kilometres from the 
Perth City Railway Station. 

(c) "South West Land Division" means the 
south west land division as defined by 
section 28 of the Land Act 1933-1972 
excluding the metropolitan area and the south 
west land division. 
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(d) "Rest of the State" means that area south of 
23.5 degrees latitude, excluding the metro- 
politan area and the south west land division. 

"North West" means all that part of the State north of 
the 26th parallel of latitude and shall be deemed 
to include Shark Bay. 

"Part-time Employee" means an employee who is 
regularly employed to work less than thirty eight 
(38) hours per week. 

"Partial Dependant" in relation to an employee (for 
the purpose of district allowance) means— 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any Award, Agreement or other 
provision regulating the employment of the partial 
dependant. 
"Practicable" means practicable in the fair and 

reasonable opinion of the Commissioner: pro- 
vided that if any dispute shall arise as to whether 
in any case such opinion is fair and reasonable, the 
matter in dispute shall be referred for determina- 
tion to a Board of Reference established under 
Section 48 of the Industrial Relations Act. 

"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Easter Road Safety Campaign, Chan- 
nel 7 Christmas Pageant, Royal Agricultural 
Society Show, 96FM Sky Show, Bindoon Rock 
Festival, Anzac Day Services and Marches, City 
to Surf Fun Run, and/or similar such events. 

"Public Interest'' means— 
(a) protection of life or property caused by 

extraordinary events; and 
(b) security for Heads of State/Public Figures 

and special events; and 
(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award in normal police duty or a 
requirement to attend court outside a rostered shift. 
"Recruit in Training" means an employee undertaking 

Academy based initial training as a member of the 
police force. 

"Spouse" means mi employee's spouse including 
de-facto spouse. 

3. Clause 6.—Salaries: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) The rates payable in respect of the ordinary hours 

of duty shall be as prescribed hereunder. Provided 
that the rates prescribed for commissioned officers 
shall include allowance for duties performed 
beyond forty (40) hours per week and for work 
performed on public holidays and at weekends; 

(a) Commissioned Officer Per 
Ranks Annum 

$ 
Commander 73,307 
Chief Superintendent 71,551 
Superintendent 64,688 
Inspector—Base Rate 57,047 

(b) Sergeant Ranks 
Senior Sergeant 46,192 
Sergeant 40,500 

(c) Other Ranks 
Senior Constable 36,500 
First Class Constable 34,000 

Per 
Annum 

Constable $ 
5th year of service and 

thereafter 31,900 
4th year of service 31,000 
3rd year of service 30,100 
2nd year of service 29,000 
1st year of service 29,000 
Recruits in training 25,000 

(d) In addition to the salaries proscribed in 
this subclause employees at the ranks of 
sergeant and inspector are eligible for 
additional biennial salary increments 
subject to satisfactory performance ap- 
praisal as follows: 

Sergeants Per 
Annum 

$ 
Performance Increment 1 600.00 
Performance Increment 2 1,285.00 
Performance Increment 3 2,201.00 
Inspector 
Performance Increment 1 3,003.00 

(e) (i) Employees at the substantive rank 
of sergeant who are not qualified 
for promotion to the rank of first 
class sergeant shall be paid at the 
rate for Sergeant—Base Rate in 
paragraph (b) of this subclause. 

(ii) Employees at the substantive rank 
of sergeant and who are qualified 
for promotion to first class sergeant 
shall have past service as a sub- 
stantive sergeant up to a maximum 
of six (6) years recognised and in 
addition to the rate for Sergeant— 
Base Rate be paid an appropriate 
performance increment as pro- 
vided in paragraph (d) of this 
subclause in recognition of that 
service. 

2 years service but less than 4 
years Performance Increment 1. 

4 years service but less than 6 
years Performance Increment 2. 

6 years of service or more— 
Performance Increment 3. 

(iii) Employees at the substantive rank 
of sergeant who passed examina- 
tion for promotion to the rank of 
first class sergeant during 1992 
will translate in the same manner 
as those in subparagraph (ii) of this 
paragraph effective from the begin- 
ning of the first pay period com- 
mencing on or after the date of 
notification of results. 

(iv) Employees at the substantive rank 
of first class sergeant shall in 
addition to the rate of Sergeant— 
Base Rate be paid Sergeant Per- 
formance Increment 3 in paragraph 
(d) of this subclause. 

(v) Employees who hold the substan- 
tive rank of sergeant and the brevet 
rank of first class sergeant will in 
addition to the rate for Sergeant— 
Base Rate be paid Sergeant Per- 
formance Increment 3 in paragraph 
(d) of this subclause whilst in the 
brevet position and if qualified for 
promotion to the rank of first class 
sergeant at the time of reverting to 
sergeant revert to an appropriate 
incremental point which recog- 
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nises past service (up to a maxi- 
mum of 6 years) since his/her 
substantive appointment at ser- 
geant rank, consistent with the 
arrangement in subparagraph (ii) of 
this paragraph. 

(vi) Employees who hold the rank of 
chief inspector will in addition to 
the rate for Inspector—Base Rate 
in paragraph (a) of this subclause 
be paid Inspector Performance In- 
crement 1 in paragraph (d) of this 
subclause. 

(vii) Employees who hold the rank of 
inspector will be paid as Inspec- 
tor—Base Rate until the comple- 
tion of two (2) years substantive 
service at that rank and subject to 
a satisfactory performance ap- 
praisal be paid the additional Per- 
formance Increment 1 in paragraph 
(d) of this subclause. 

(f) Hours worked in excess of forty (40) in 
a week on a voluntary basis at sporting 
or other public events shall be consid- 
ered ordinary hours of duty and paid in 
accordance with the hourly rate pre- 
scribed in subclause (2) of this clause. 

B. Delete paragraph (c) of subclause (5) of this clause and 
insert in lieu thereof the following: 

(c) appoint the employee to a rank and salary which 
recognises the previous relevant police force 
experience. 

4. Clause 10.—Travelling Allowances: Delete this clause 
and insert in lieu thereof the following: 

10—Travelling Allowances. 
An employee who travels on official business shall 

be reimbursed reasonable expenses on the following 
basis:— 

(1) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
supplied with accommodation and meals free 
of charge, reimbursement shall be in accor- 
dance with the rates prescribed in Item 1, 2 
or 3 of the Schedule attached hereto. 

(2) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
fully responsible for his/her own accommo- 
dation, meals and incidental expenses and 
hotel, motel or roadhouse accommodation is 
utilised reimbursement shall be in accor- 
dance with the rates prescribed in Items 4 to 
8 of the Schedule attached hereto. 

(3) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
fully responsible for his/her own accommo- 
dation, meals and incidental expenses and 
accommodation other than camping or that 
covered in subclause (1) or subclause (2) of 
this clause is utilised, reimbursement shall be 
in accordance with the rates prescribed in 
Items 9 to 11 of the Schedule attached hereto. 

(4) To calculate reimbursement under subclause 
(1), subclause (2) and subclause (3) of this 
clause for a part of a day, the following 
formulae shall apply— 
(a) If departure from headquarters is: 

before 8.00am—100% of the daily rate. 
8.00am or later but prior to 1.00pm— 
90% of the daily rate. 
1.00pm or later but prior to 6.00pm— 
75% of the daily rate. 
6.00pm or later—50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm— 
10% of the daily rate. 
I.00pm or later but prior to 6.00pm— 
25% of the daily rate. 
6.00pm or later but prior to 11.00pm— 
50% of the daily rate. 
II.00pm or later—100% of the daily 
rate. 

(c) The rate to be applied is that applicable 
for the locality/town in which the 
employee stays overnight, except for the 
final day or part thereof which is 
calculated at the rate for the previous 
overnight location. 

(5) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
provided with accommodation free of charge 
but only some or no meals free of charge, 
reimbursement for the appropriate breakfast, 
lunch or dinner not provided free of charge 
shall be in accordance with the breakfast, 
lunch or dinner rates prescribed in Items 12, 
13 or 14 of the Schedule attached hereto. 

(6) (a) (i) When an employee stationed in the 
metropolitan area travels to a place 
outside of that area or an employee 
stationed outside of the metropoli- 
tan area travels to a place outside 
of a radius of twenty four (24) 
kilometres measured from the em- 
ployee's headquarters and the trip 
does not involve an overnight stay 
away from headquarters, reim- 
bursement for all meals claimed 
shall be at the rates set out in Item 
12, 13 or 14 of the Schedule 
attached hereto, subject to the 
employee's certification that each 
meal claimed was actually pur- 
chased and consumed over a recog- 
nised meal period and the em- 
ployee was outside of the respec- 
tive area for the whole of the 
recognised meal period, 

(ii) Provided that when an employee 
departs from headquarters before 
8.00am and does not arrive back at 
headquarters until after 11.00pm 
on the same day the employee shall 
be paid at the appropriate rate 
prescribed in Items 4 to 8 of the 
Schedule attached hereto. 

(b) For the purposes of this subclause: 
(i) Where an ordinary hours shift is 

being worked the recognised meal 
break in that shift shall be forty 
(40) minutes in the case of an eight 
(8) hour shift and on a pro rata 
basis where an ordinary hours shift 
of other than eight (8) hours is 
being worked. Such meal period to 
be authorised by the Officer in 
Charge to commence at some time 
within the 3rd, 4th or 5th hour of 
the shift and on a pro rata basis for 
ordinary hours shifts of other than 
eight (8) hours. 

For an ordinary hours shift only 
one (1) meal may be purchased and 
consumed over the shift; and 

(ii) Where the travel extends beyond 
an ordinary hours shift or ordinary 
hours shifts do not apply as in the 
case of a resident officer in charge 
or commissioned officers; 
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(aa) an employee travelling a min- 
imum of ten (10) hours shall 
be entitled to a further meal 
break; and 

(bb) for each further five (5) hours 
travelled from the completion 
of the previous meal break, a 
further meal break. 

(iii) In determining the appropriate rate 
for the meal where the meal period 
falls between the span of hours in 

breakfast 

Column 1 the appropriate rate 
prescribed in Column 2 shall 
apply. 

Column 1 Coiumn 2 
6.00am or later but 

before 11.00 am breakfast 
11.00am or later but 

before 4.00 pm lunch 
4.00pm or later but 

before 10.00 pm dinner 
10.00pm or later but 

before 6.00 am supper 

(7) (a) An employee stationed in the metropol- 
itan area who is disadvantaged finan- 
cially by additional travelling costs 
incurred due to a requirement to attend 
an Academy course for a period of five 
(5) days or more may be paid a special 
allowance. 

(b) Each claim is to be dealt with on its 
individual merits with the maximum 
allowable reimbursement being the rate 
prescribed in Item 1 of the Schedule 
attached hereto. 

(8) In addition to the rates contained in the 
Schedule attached hereto an employee shall 
be reimbursed reasonable incidental ex- 
penses (such as train, bus and taxi fares, 
official telephone calls, laundry and dry 
cleaning expenses) on production of receipts. 

(9) If on account of lack of suitable transport 
facilities an employee necessarily engages 
reasonable accommodation for the night 
prior to commencing travelling on early 
morning transport the employee shall be 
reimbursed the actual cost of such accommo- 
dation. 

(10) Reimbursement of expenses shall not be 
suspended should an employee become ill 
whilst travelling, provided such illness is 
recognised and approved in accordance with 
the provisions of the Police Force Regula- 
tions or this award and the employee contin- 
ues to incur accommodation, meal and 
incidental expenses. 

(11) Reimbursement claims for travelling in ex- 
cess of fourteen days (14) in one (1) month 
shall not be passed for payment by a 
certifying officer unless the Commissioner or 
his nominee has endorsed the account. 

(12) An employee stationed in the metropolitan 
area who is relieving at or temporarily 
transferred to any place within that area shall 
not be reimbursed the cost of meals pur- 
chased, but an employee travelling on duty 
within that area who for operational reasons 
is unable to return to headquarters for a 
scheduled meal and as a consequence is 
absent from his/her headquarters over the 
specified meal period shall be paid at the rate 

prescribed by Item 15 of the Schedule 
attached hereto for each meal necessarily 
purchased, provided that:— 

(a) a requirement to return to headquarters 
for a scheduled meal break would lead 
to additional travelling costs or cause 
lost working time due to travel which is 
in excess of the rate prescribed in Item 
15 of the Schedule attached hereto; 

(b) such travelling is not within the suburb 
in which the employee resides; and 

(c) the employee's total reimbursement 
under this subclause for any one pay 
period shall not exceed the amount 
prescribed by Item 16 of the Schedule 
attached hereto. 

A specified meal period for the purposes 
of this subclause shall be a med period 
authorised by the Officer in Charge to 
commence at some time within the third, 
fourth and fifth hours of the employee's 
ordinary eight (8) hour shift. 

(13) An employee travelling on an aircraft (fixed 
or rotary wing) which travels outside a radius 
of fifty (50) kilometres measured from the 
employee's headquarters and returns to the 
place of departure without landing at another 
place shall not be entitled to any allowance 
under this clause unless the trip extends for 
a period in excess of four (4) hours and the 
employee certifies he/she purchased a meal 
for consumption on the trip. Where the 
aircraft lands at other than the departure point 
and the employee purchases and consumes a 
meal the provisions of this clause apply. 

(14) Where interstate travel is involved the time 
differences are to be disregarded for the 
purposes of calculating traveUing allowances 
and Western Australian time is to be used in 
claiming allowances involving an overnight 
stay. 

(15) Where an employee claims reimbursement 
for meals or the daily rate specified for hotel 
or motel in Items 4 to 14 of the Schedule 
attached hereto the employee shall certify 
that the meals were purchased or hotel or 
motel accommodation was actually utilised. 
An employee may be required to produce 
receipts or other evidence to substantiate any 
claim. 

Meal allowances shall not apply where a 
meal is supplied without charge to an 
employee. 

(16) An employee shall only be paid one allow- 
ance for any one meal period. 

(17) When it can be shown to the satisfaction of 
the Commissioner by the production of 
receipts that reimbursement in accordance 
with the Schedule attached hereto does not 
cover an employee's reasonable expenses for 
a whole trip the employee shall be reim- 
bursed the excess expenditure. 

Schedule of Travelling Allowances. 
Item Daily Rate 

$ 
Allowance to Meet Indicental Expenses 

1 WA—South of 26 degrees South Latitude 6.50 
2 WA—North of 26 degrees South Latitude 8.40 
3 Interstate 8.40 

Accommodation Involving an Overnight Stay at a Hotel, 
Motel or Roadhouse 

4 WA—Metropolitan 118.70 
5 Locality South of 26 degrees South Latitude 93.20 



Item Daily Rate 
$ 

6 Locality North of 26 degrees South Latitude 

Broome 151.40 
Carnarvon 145.55 
Dampier 132.90 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shark Bay 107.90 
South Hedland 142.40 
Tom Price 104.40 
Thrkey Creek 85.40 
Wickham 117.90 
Wyndham KB .40 

7 Interstate—Capital Cities 

—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

8 Interstate—Other than Capital Cities 93.20 
Accommodation Involving an Overnight Stay at Other than 

a Hotel, Motel or Roadhouse 
9 WA—South of 26 degrees South Latitude 44.35 

10 WA—North of 26 degrees South Latitude 56.10 
11 Interstate 56.10 
Travel not Involving an Overnight Stay or Travel Involving 

an Overnight Stay Where Accommodation only is 
Provided 

12 WA—South of 26 degrees South Latitude 
Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
Supper 12.60 

13 WA—North of 26 degrees South Latitude 

Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Supper 15.90 

14 Interstate 

Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

Midday Meal 

15 Rate per meal 4.00 
16 Maximum reimbursement per pay period 20.00 

Deduction for Normal Living Expenses 

17 Each Adult 16.50 
18 Each Child 2.85 

Accelerated Depreciation and Extra Wear and Tear on 
Furniture and Effects 

19 Accelerated Depreciation 477.00 
20 Value of Goods 2,854.00 

5. Clause 11.—^Relieving Allowances: Delete this clause 
and insert in lieu thereof the following: 

11.—^Relieving Allowances. 
(1) An employee who is required to take up duty away 

from his/her usual headquarters within the Com- 
monwealth of Australia on relief duty or to 
perform special duty and necessarily resides 
temporarily away from the employee's usual place 
of residence shall be reimbursed reasonable 
expenses on the following basis: 

(a) Where the employee is supplied with accom- 
modation and meals free of charge, reim- 
bursement shall be in accordance with the 
rates prescribed in Item 7 of the Schedule 
attached hereto; 

(b) Where the employee is fully responsible for 
his/her own accommodation, meals and 
incidental expenses and hotel, motel or 
roadhouse accommodation is utilised; 

(i) for the first forty nine (49) days after 
arrival at the new locality reimburse- 
ment shall be in accordance with the 
appropriate rate prescribed by Items 1 to 
4 of the Schedule attached hereto; 

(ii) for the period in excess of forty nine 
(49) days after arrival at the new locality 
reimbursement shall be in accordance 
with the appropriate rate prescribed by 
Items 2 or 5 for employees with depen- 
dants or Items 3 or 6 for other employ- 
ees. Provided that the period of reim- 
bursement under this paragraph shall 
not exceed forty two (42) days without 
the approval of the Commissioner; 

(iii) the employee is required to certify that 
he/she stayed at the accommodation 
outlined in the preamble of this para- 
graph for the period claimed and may be 
required to produce receipts or other 
evidence to support the claim. 

(c) Where the employee is fully responsible for 
his/her accommodation, meals and incidental 
expenses and accommodation other then that 
covered in paragraph (a) or paragraph (b) of 
this subclause is utilised and he/she is not 
camping in accordance with Clause 34.— 
Camping Allowance of this award the em- 
ployee shall be reimbursed in accordance 
with Item 8 of the Schedule attached hereto. 

(d) Where the employee is provided with accom- 
modation free of charge and only some or no 
meals free of charge reimbursement for the 
appropriate breakfast, lunch and dinner not 
provided free of charge shall be in accor- 
dance with the appropriate breakfast, lunch 
or dinner rates prescribed in Item 9,10 or 11 
of the Schedule attached hereto. 

(e) Where an employee who is required to 
relieve or perform special duties in accor- 
dance with the preamble of this subclause is 
authorised by the Commissioner to travel to 
the new locality in the employee's own 
motor vehicle, reimbursement shall be in 
accordance with the appropriate rate of hire 
as prescribed by Clause 13.—^Allowance for 
use of Employee's Own Vehicle. Provided 
that the journey is by the shortest possible 
practical route the maximum reimbursement 
shall not exceed the cost of the fare by public 
conveyance which otherwise would be util- 
ised for such return journey. 

(2) The provisions of Clause 10.—Travelling Allow- 
ances or Clause 34.—Camping Allowance shall 
not operate concurrently with the provisions of 
this clause so as to permit an employee to be paid 
more than one (1) allowance for the same period. 
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Provided that where an employee is required to 
travel on official business which involves an 
overnight stay away from the employee's tempo- 
rary headquarters the Commissioner may extend 
the period specified in paragraph (b) or paragraph 
(c) of subclause (1) of this clause by the time spent 
in travelling or camping. 

(3) An employee who is directed to relieve another 
employee or to perform special duty away from 
the employee's usual headquarters and is not 
required to reside temporarily away from his/her 
usual place of residence shall, if not in receipt of 
a higher duties or special allowance for such work, 
shall be reimbursed the amount of additional fares 
paid by the employee in travelling by public 
transport to and from the place of temporary duty. 
Provided that reimbursement shall not exceed fifty 
(50) cents per day without the approval of the 
Commissioner. 

(4) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred the 
Commissioner may approve the payment of such 
reasonable additional costs incuned. 

Schedule of Relieving Allowances, 
(a) Hotel/Motel/Roadhouse 

Rate per day Item 
(i) (ii) 

WA Locality 
Metro- South of 
politan 26 degrees 

South 
Latitude 

$ $ 
First forty-nine days 1 
after arrival at new 
locality: 118.70 93.20 
Period of relief in ex- 
cess of forty-nine 
days: 
(a) Employee with 2 

dependants 59.35 46.60 
(b) Employee without 3 

dependants 39.55 31.05 
(iii) Locality north of 26 degrees south latitude 

including Shark Bay: 
Tbwn Item 4 Item 5 Item 6 

First 49 Period of Relief in 
days after excess of 49 days 

at Employee Employee 

^ ^ SS2 

(iv) Interstate 

59.35 46.60 

39.55 31.05 

Item 5 Item 6 
Period of Relief in 
excess of 49 days 

Employee Employee 
with without 

Depen- Depen- 
dants dants 

Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
South Hedland 
Tbm Price 
Thrkey Creek 
Wickham 
Wyndham 

Item 4 Item 5 Item 6 
First 49 Period of Relief in 

days after excess of 49 days 

-El81 EmPloyee Employee , with without 
^ Depen- Depen- 

dants dants 

Rate per day Item 

Capital Cities— 
—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

(v) Interstate 
Other Than 
Capital Cities— 

(b) Incidental Expenses: 7 
South of 26 degrees South 

Latitude 6-50 
North of 26 degrees South 

Latitude 8.40 
Interstate 8.40 

(c) Other Than Hotel or 8 
Motel: 

South of 26 degrees South 
Latitude 44.35 

North of 26 degrees South 
Latitude 56.10 

Interstate 56.10 
(d) Travel not Involving an Overnight Stay or Travel 

Involving an Overnight Stay Where Accommoda- 
tion only is Provided 

Rate per day Item 
$ 

South of 26 degree South 9 
Latitude 

Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 

North of 26 degree South 10 
Latitude 

Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Interstate 11 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

6. Clause 12.—^Transfer Allowances: Delete this clause 
and insert in lieu thereof the following: 

12.—^Transfer Allowances. 

(1) Employees transferred from one headquarters to 
another— 

(a) in the public interest; or 

(b) in the ordinary course of promotion and 
transfer; or 

(c) on account of illness due to causes over 
which the employee has no control, 

shall, if the transfer necessitates a change in the 
place of residence of the employee, be paid 
allowances in accordance with the following 
provision of this clause. 

(2) . An employee when travelling on transfer in 
accordance with subclause (1) of this clause, shall 
be paid the appropriate rate of travelling allow- 
ances in accordance with Clause 10.—Travelling 
Allowances of this award. 
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(3) (a) In the case of an employee with dependants 
the allowance prescribed by subclause (2) of 
this clause shall be payable until the end of 
the day immediately following the day of 
arrival at his new headquarters. 

(b) In addition, an employee with dependants 
who necessarily vacates his/her residence 
prior to departure for new headquarters shall 
be paid the appropriate travelling allowance 
from the time such employee necessarily 
vacates his/her residence (to be proved to the 
satisfaction of the Commissioner) until the 
time of such departure. 

(c) The provision of paragraphs (a) and (b) of 
this subclause may be applied to an employee 
without dependants when the Commissioner 
considers that to establish the new residence 
it has been necessary for the Department to 
authorise the transport of the employee's 
household furniture, furnishings, domestic 
appliances and personal effects. 

(4) Where an employee with dependants is transferred 
to headquarters at which quarters are not provided 
has not obtained reasonable accommodation for 
the transfer of his/her home at the expiration of the 
time for which travelling allowance is payable 
under subclause (3) of this clause, he/she shall be 
reimbursed actual reasonable accommodation and 
meal expenses for the employee and dependants 
less a deduction for normal living expenses at the 
rates prescribed in Item 17 and Item 18 of the 
travelling allowance schedule until obtaining such 
reasonable accommodation. Provided that such 
reimbursement shall not be made; 
(a) unless the Commissioner is satisfied that the 

employee has taken all reasonable steps to 
secure reasonable accommodation; and 

(b) for a period exceeding seventy-seven (77) 
days. 

(5) (a) Where an employee with dependants is 
transferred under the provisions of subclause 
(1) of this clause such employee shall be paid 
an allowance as prescribed in Item 19 of the 
schedule attached to Clause 10.—Travelling 
Allowances of this award for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and appli- 
ances, provided that the Commission is 
satisfied that the value of household furni- 
ture, effects and appliances moved by the 
employee is at least that prescribed in Item 
20 of the schedule attached to Clause 
10.—Travelling Allowances of this award. 

(b) In the case of an employee without depen- 
dants an application for any reimbursement 
for accelerated depreciation and extra wear 
and tear on furniture and effects will be 
subject to the receipt by the employee of the 
allowance under paragraph (c) of subclause 
(3) of this clause and shall be considered by 
the Commissioner. 

(6) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer appropriate reimbursement 
may be determined by the Commissioner. 

(7) The lodging allowance prescribed in subclause (1) 
of Clause 14.—Additional Allowances of this 
award shall not be payable during any period for 
which reimbursement is made pursuant to sub- 
clauses (4) and (6) of this clause. 

(8) An employee shall be reimbursed the Ml freight 
charges necessarily incurred in respect of the 
removal of his/her motor vehicle. 

(9) (a) Two employees who are married or living 
together as husband and wife on a bona-fide 
domestic basis and who transfer as a family 
unit from one station to another in accor- 
dance with subclause (1) of this clause shall 
not be entitled to each claim allowances of 
this award as an employee with dependants, 

(b) Where the couple share accommodation then 
only one of the employees shall receive the 
full appropriate travel allowance, whilst the 
other employee shall be paid an allowance 
which covers incidental expenses and meals 
(breakfast, dinner, lunch) as prescribed in the 
schedule attached to Clause 10.—Travelling 
Allowances of this award. 

(10) (a) Subject to paragraph (b) of this subclause, 
when an employee who is required to transfer 
in accordance with subclause (1) of this 
clause decides to travel to the new residence 
in his/her own vehicle in lieu of the reim- 
bursement provided for in subclause (8) of 
this clause, reimbursement shall be in accor- 
dance with the appropriate rate of hire as 
prescribed by Clause 13.—Allowance for use 
of Employee's Own Vehicle of this award, 

(b) (i) the journey is by the shortest practical 
route; 

(ii) the reimbursement does not exceed the 
cost of the fare of the employee's spouse 
and dependent children by public con- 
veyance which otherwise would be 
utilised for such journey; and 

(iii) where the employee's spouse and de- 
pendent children do not accompany the 
employee in the employee's own motor 
vehicle, the reimbursement does not 
exceed the cost of the employee's fare 
by the public conveyance. 

(11) (a) When an employee is not transferred from 
one station to another as provided in sub- 
clause (1) of this clause but is required by the 
Commissioner to change residences in the 
same locality outside the metropolitan area, 
the provisions of Clause 30.—Disturbance 
Allowance of this award and subclause (5) of 
this clause shall apply (but no other provi- 
sions in this clause shall apply). 

(b) The provisions of this subclause shall not 
apply to employees who change residences 
for personal reasons unless it can be estab- 
lished by the employee that the change in 
residence is beneficial to the Commissioner. 

7. Clause 14.—Additional Allowances: Delete paragraph 
(a) of subclause (1) of this clause and insert in lieu thereof 
the following: 

(a) Subject to the provisions of Clause 7.—Higher 
Duties of this award, there shall be paid to an 
employee while occupying a position or perform- 
ing any of the duties specified in Column 1 
hereunder the appropriate annual allowance pre- 
scribed in Column 2. 
Column 1 Column 2 

per annum 
$ 

Chief Superintendent (Discipline) 1,330 
Officer in Charge, Criminal Investiga- 
tion Branch 1,330 
Officer in Charge, Liquor and Gaming 
Branch 1,110 
Detectives— 
including Probationary Detectives and 
Members attached to Internal Affairs, 
Internal Investigations Section or Bu- 
reau of Criminal Intelligence Field 
Surveillance 1,225 
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Column 1 Column 2 
per annum 

$ 
Members of the Gold Stealing Detec- 
tion Staff who are not Detectives 1,225 
Member of the Liquor and Gaming 
Branch 1,000 
Sergeant in Charge, Mounted Police 
Section 435 
Playing Members, Police Pipe Band 320 
Country Resident Officer in Charge 520 

8. Clause 17.—Trackers Allowance: Delete this clause 
and renumber clauses 18 and 19 as 17 and 18 respectively. 

9. Clause 17.—Hours of Duty: 

A. Delete subclause (2) of this clause and insert in 
lieu thereof the following: 

(2) (a) For each ordinary eight (8) hour day 
worked employees shall accrue twenty 
four (24) minutes to be taken as accrued 
paid time off. Such accrued paid time 
off shall accumulate to a maximum of 
ninety six (96) hours in each twelve 
month period. 

(b) The accrued time off shall be taken at 
a time mutually convenient to the 
employee and the Commissioner at any 
time during the year when such entitle- 
ment is due or where a mutually 
convenient time cannot be agreed at a 
time determined by the Commissioner. 
Where the accrued time off is not taken 
as above residual time shall be taken in 
a block in the following year either 
before or in conjunction with annual 
leave. Where it is taken in conjunction 
with annual leave the first days of such 
leave shall be designated as being the 
accrued time off. 

(c) Where an employee is required to return 
to work on a day allocated as accrued 
time off an alternative day shall be 
allocated unless such time was shown 
on a roster posted in accordance with 
subclause (7) of this clause. 

(d) An employee other than a commissioner 
officer, who is required to return to work 
on a day allocated as accrued time off 
on a roster posted in accordance with 
subclause (7) of this clause shall be paid 
as a minimum payment at overtime 
rates for three (3) hours plus one (1) 
hour for travelling. 

(e) Employees who: 

(i) resign or retire from the Force and 
have accumulated accrued time off 
but have not taken this time off 
shall be paid for the total accumu- 
lated hours on termination at the 
ordinary rate of pay; or 

(ii) terminate their employment and 
have taken accrued time off for 
which no entitlement has accrued 
shall have their salary reduced on 
termination by the total hours for 
which payment has been made out 
but for which the employee has no 
entitlement toward the accrued 
time off. 

(f) The provisions of this subclause shall 
not apply to part time employees. 

B. Delete paragraph (c) of subclause (9) of this clause 
and insert in lieu thereof the following: 
(c) Where shifts of other than eight (8) hours are 

worked, meal periods and commencement 
time of meal periods allowed under sub- 
clause (6) of this clause and shift penalties 
provided under subclause (3) of Clause 
19.—Shift Penalties of this award shall be 
allowed on a pro-rata basis according to the 
number of hours in a shift. 

10. Clause 20.—Shift Penalties: Renumber this clause as 
19 then delete subclause (1) of this clause and insert in lieu 
thereof the following: 

(1) Employees (other than commissioned officers), 
recruits in training and those working in excess of 
forty (40) hours in a week on a voluntary basis at 
sporting and other public events) shall be paid an 
allowance of $16.25 for each ordinary eight (8) 
hour shift actually worked other than day shifts 
which commence on or between the hours of 
6.00am and 10.00am on Monday to Friday. 

11. Clause 21.—Annual Leave: Renumber this clause as 
20. 

12. Clause 22.—Police Youth Clubs and Clause 23.— 
Board of Reference: Delete these clauses and renumber 
clauses 24 to 40 as 21 to 37 respectively. 

13. Clause 22.—Long Service Leave: Immediately 
following paragraph (d) of subclause (3) of this clause insert 
a new paragraph as follows: 

(e) Payment made for long service leave granted to 
an employee who has been employed on a part 
time basis or on both a full time and part time basis 
during a qualifying period shall be adjusted 
according to the hours worked by the employee, 
subject to the following. 

(i) If an employee consistently worked on a part 
time basis for a regular number of hours 
during the whole of the employee's qualify- 
ing service, the employee shall continue to be 
paid the salary determined on that basis 
during the long service leave. 

(ii) If an employee has worked a varying number 
of weekly hours during the period of qualify- 
ing service, the payment for long service 
leave granted in respect of part time service 
should be calculated on a salary which bears 
to the full time salary of the position 
occupied by the employee when taking leave 
in the same proportion that the hours worked 
when employed part time bears to the normal 
weekly hours of a full time employee. 

14. Clause 30.—Disturbance Allowance: Delete this 
clause and insert in lieu thereof the following: 

30.—Disturbance Allowance. 
(1) An employee who is transferred in accordance 

with subclause (1) of Clause 12.—^Transfer Al- 
lowances of this award and incurs expenses in the 
areas referred to in subclause (2) of this clause as 
a result of that transfer shall be reimbursed the 
actual expenditure incurred upon production of 
receipts or such other evidence as may be 
required. 

(2) (a) Costs incurred for the installation/connec- 
tion/re-connection of a telephone at the 
employee's new residence provided a tele- 
phone had been installed at the employee's 
former residence. Save that reimbursement 
shall also be made where an employee is 
transferred and leaves the residence in which 
he/she had installed a telephone and returns 
to the former locality on subsequent transfer, 

(b) Costs incurred with the connection or re- 
connection of water, gas and/or electricity 
services to the employee's household. 



(c) Costs incurred with the re-direction of mail 
for a period of three (3) months. 

15. Clause 34.—Camping Allowance: Delete this clause 
and insert in lieu thereof the following: 

34.—Camping Allowance. 
(1) An employee who is stationed in a "camp of a 

permanent nature" shall be paid the appropriate 
allowance prescribed by Item 1 or Item 2 of the 
Schedule attached hereto for each day spent 
camping. 

(2) An employee who is stationed in a "camp other 
than a permanent camp" or is required to camp 
out shall be paid the appropriate allowance 
prescribed by Item 3 or Item 4 of the Schedule 
attached hereto for each day spent camping. 

(3) (a) Where to contain the additional travelling 
costs and/or to avoid lost working time 
associated with returning to a location where 
accommodation is available or to ensure the 
security and safety of a vehicle/firearms/ 
radio/or other equipment an employee camps 
beside or sleeps inside the vehicle; 

(i) on an isolated outback patrol; or 
(ii) on heavy haulage patrolling duty from 

South Hedland to Carnarvon, Perth to 
Carnarvon and north to the Northern 
Territory border; or 

(iii) when escorting trucks conveying heavy 
machinery or equipment; or 

(iv) on Electronics Branch country patrols in 
a mobile workshop; or 

(v) on country patrols in a road safety van; 
such employee shall be paid the appropriate 
allowance prescribed by Item 5 of the 
schedule attached hereto for each day spent 
camping. 

(b) Except for those employees covered under 
subparagraph (ii) and (iii) of paragraph (a) of 
this subclause, where an allowance is pro- 
vided under this subclause the provisions of 
Clause 18.—Overtime of this award shall not 
apply to an employee travelling. 

(4) An employee who occupies a "house" shall not 
be entitled to allowances prescribed by this clause. 

(5) An employee accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by this 
clause. 

(6) Where an employee is provided with food and/or 
meals by the Department free of charge, then the 
employee shall only be entitled to receive one half 
(1/2) of the appropriate allowance to which he/she 
would otherwise be entitled for each day spent 
camping. 

(7) (a) An employee shall not be entitled to an 
allowance under this clause for periods in 
excess of ninety one (91) consecutive days 
unless the Commissioner otherwise deter- 
mines. Provided that where the provisions of 
Clause 10.—^Travelling Allowances of this 
award are availed of then such periods shall 
be included for the purposes of determining 
the ninety one (91) consecutive days, 

(b) The Commissioner in reviewing any claim 
under this subclause may determine an 
allowance other than is contained in this 
clause. 

(8) When camping, an employee shall be paid the 
allowance on weekly leave days if available for 
work immediately preceding and succeeding such 
days and no deduction shall be made under these 
circumstances when an employee does not spend 
the whole or part of those days in camp unless 
he/she is reimbursed under the provisions of 
Clause 10.—Travelling Allowances of this award. 

(9) (a) This clause shall be read in conjunction with 
Clauses 10.—^Travelling Allowances, Clause 
11.—Relieving Allowances, and Clause 
12.—Transfer Allowances of this award for 
the purpose of paying allowances and camp- 
ing allowance shall not be paid for any period 
in respect of which travelling, transfer or 
relieving allowances are paid. Where por- 
tions of a day are spent camping the formula 
contained in subclause (4) of Clause 10.— 
Travelling Allowances of this award shall be 
used for calculating the portion of the 
allowance to be paid for that day. 

(b) For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is 
the latter. 

(10) An employee in receipt of an allowance under this 
clause shall not be entitled to receive the 
incidental allowance prescribed by Clause 10.— 
Travelling Allowances of this award. 

(11) Whenever an employee provided with a caravan 
is obliged to park the caravan in a caravan park 
such employee shall be reimbursed the rental 
charges paid to the authority controlling the 
caravan park, in addition to the payment of 
camping allowance. 

(12) There is no requirement on the Commissioner to 
provide food, camping equipment or cooking 
utensils. Each of the allowances prescribed in the 
Schedule attached hereto includes a component 
for the employee providing his/her own food, 
camping equipment and cooking utensils and as 
compensation for the degree of disability the 
employee is subject to associated with the nature 
of work and the accommodation utilised. 

Schedule of Camping Allowance. 

South of 26 degrees Latitude: Rate Item 
per day 

$ 
Permanent Camp—Cook provided 1 
by the Department 29.10 
Permanent Camp—No Cook pro- 2 
vided by the Department 37.35 
Other Camping—Cook provided 3 
by the Department 41.80 
Other Camping—No Cook pro- 4 
vided by the Department 48.20 
Camping beside or inside vehicle 68.15 5 

North of 26 degrees South Latitude: 
Permanent Camp—Cook provided 1 
by the Department 35.00 
Permanent Camp—No Cook pro- 2 
vided by the Department 41.35 
Other Camping—Cook provided 3 
by the Department 47.70 
Other Camping—No Cook pro- 4 
vided by the Department 54.10 
Camping beside or inside vehicle 95.00 5 

16. Clause 35.—Establishment of Consultative Mecha- 
nisms: Delete this clause and insert in lieu thereof the 
following: 

35.—Consultative Agreement. 
(1) The parties to this award are committed to award 

modernisation and to improving the efficiency of 
the Police Force throughout Western Australia. 

(2) To facihtate the outcomes as determined in 
subclause (1) of this clause, there shall be 
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established a Consultative Committee with equi- 
table representation of the Police Department and 
Union which will provide; 
(a) for the continuation of the award restructur- 

ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for salary and conditions; 

(c) the means which positive assistance can be 
given to enhancing the career opportunities 
and professional development of Police Offi- 
cers within the Force throughout Western 
Australia. 

(3) Liberty to apply is reserved in respect to any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers, 

and 
Minister for Police. 

No. 1294 B of 1991. 
The Aboriginal Police Aides Award. 

No. R 31 of 1979. 
COMMISSIONER S.A. KENNEDY. 

5 May 1993. 
Order. 

HAVING heard Mr R. Stingemore, Mr R. Stirling and Mr 
J. Bannan on behalf of the Western Australian Police Union 
of Workers and Ms V. Zupanovich and Mr P. Kelly on 
behalf of the Minister for Police, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following Schedule with effect on and from the 9th day 
of March 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Term 
4. Area and Scope 
5. Definitions 
6. Salaries 
7. District Allowances 
8. Risk of Infection 
9. Travelling Allowances 

10. Relieving Allowances 
11. Transfer Allowance 
12. Allowance for Use of Employee's Own Vehicle 
13. Additional Allowances 
14. Hours of Duty 
15. Overtime 
16. Shift Penalties 
17. Annual Leave 
18. Fares Whilst Travelling 
19. Long Service Leave 

20. Camping Allowance 
21. Consultative Agreement 
22. Award Modernisation 
23. Adjustment of Reimbursement Allowances 
24. Disturbance Allowance 

2. Clause 5.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

5.—Definitions. 
"Camp of a Permanent Nature" for the purposes of 

Clause 20.—Camping Allowance means single 
room accommodation in skid mounted or mobile 
type units, caravans, or barrack tjpe accommoda- 
tion or a vessel where the following are provided 
in the camp: 

• water is freely available; 
• ablutions including a toilet, shower or bath 

and laundry facilities; 
• hot water system; 
• a kitchen, including a stove and table and 

chairs, except in the case of a caravan 
equipped with its own cooking and messing 
facilities; 

• an electricity or power supply; and 
• beds and mattresses except in the case of 

caravans containing sleeping accommoda- 
tion. 

For the purposes of this definition caravans located 
in caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent 
nature. 
"Camp other than a Permanent Camp" for the 

purposes of Clause 20.—Camping Allowance 
means a camp including a vessel where any of the 
requirements defined in "Camp of a Permanent 
Nature" are not provided. 

"Centre" means any station from which continuous 
duty is performed. 

"Commissioner" means the Commissioner of Police 
appointed pursuant to the provisions of the Police 
Act. 

"De-facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a 
bona-fide domestic basis, although not legally 
married to the employee. 

' 'Dependant'' in relation to an employee (other than for 
the purposes of District Allowance) means— 

(a) spouse, including de-facto spouse; 
(b) child/children; or 
(c) other dependent family; 

who reside with the employee or who rely on the 
employee for main support. 
"Dependant" in relation to an employee (for the 

purpose of District Allowance) means— 
(a) spouse; or 
(b) where there is no spuse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 
"Emergency" means— 

(a) an unforeseen urgent crisis; 
(b) a serious public disorder; and 
(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award or normal police duty or a 
requirement to attend court outside a rostered shift. 
"Headquarters" means the place in which the principal 

work of an employee is carried out, as defined by 
the Commissioner. 
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"House" for the purposes of Clause 20.—Camping 
Allowances means a house, duplex or cottage 
including transportable type accommodation 
which are self contained and in which the facilities 
prescribed for a "camp of a permanent nature" 
are provided. 

"Metropolitan Area" means all of that area within a 
fifty (50) kilometre radius of the Perth City 
Railway Station. 

"Motor Vehicle Allowances" 

The following expressions shall have the following 
meaning in respect of motor vehicle allowances— 

(a) "A year" means twelve months commenc- 
ing on the 1st day of July and ending on the 
30th day of June next following. 

(b) "Metropolitan Area" means that area within 
a radius of fifty (50) kilometres from the 
Perth City Railway Station. 

(c) "South West Land Division" means the 
south west land division as defined by 
section 28 of the Land Act 1933-1972 
excluding the metropolitan area and the south 
west land division. 

"North-West" means all that part of the State north of 
the 26th parallel of latitude and shall be deemed 
to include Shark Bay. 

"Part-time Employee" means an employee who is 
regularly employed to work less than thirty eight 
(38) hours per week. 

"Partial Dependant" in relation to an employee (for 
the purpose of district allowance) means— 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who rely on 
the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any Award, Agreement or other 
provision regulating the employment of the partial 
dependant. 

"Practicable" means practicable in the fair and 
reasonable opinion of the Commissioner: pro- 
vided that if any dispute shall arise as to whether 
in any case such opinion is fair and reasonable, the 
matter in dispute shall be referred for determina- 
tion to a Board of Reference established under 
Section 48 of the Industrial Relations Act. 

"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Easter Road Safety Campaign, Chan- 
nel 7 Christmas Pageant, Royal Agricultural 
Society Show, 96FM Sky Show, Bindoon Rock 
Festival, Anzac Day Services and Marches, City 
to Surf Fun Run, and/or similar such events. 

"Public Interest" means— 

(a) protection of life or property caused by 
extraordinary events; or 

(b) security for Heads of State/Public Figures 
and special events; and 

(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award in normal police duty or a 
requirement to attend court outside a rostered shift. 

"Spouse" means an employee's spouse including 
de-facto spouse. 

3. Clause 6.—Salaries: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(1) The rates payable in respect of the ordinary hours 
of duty shall be as described hereunder: 

Per Annum 
$ 

Police Aide 26,884 
First Class Aide 27,946 
Senior Aide 30,487 

Hours worked in excess of forty (40) in a week 
on a voluntary basis at sporting or other public 
events shall be considered ordinary hours of duty 
and paid in accordance with the hourly rate 
prescribed in subclause (3) of this clause. 

4. Clause 9.—^Travelling Allowances: Delete this clause 
and insert in lieu thereof die following: 

9.—^Travelling Allowances. 
An employee who travels on official business shall 

be reimbursed reasonable expenses on the following 
basis:— 
(1) When a trip necessitates an overnight stay away 

from headquarters and the employee is supplied 
with accommodation and meds free of charge, 
reimbursement shall be in accordance with the 
rates prescribed in Item 1, 2 or 3 of the Schedule 
attached hereto. 

(2) When a trip necessitates an overnight stay away 
from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses and hotel, motel or 
roadhouse accommodation is utilised reimburse- 
ment shall be in accordance with the rates 
prescribed in Items 4 to 8 of the Schedule attached 
hereto. 

(3) When a trip necessitates an overnight stay away 
from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses and accommoda- 
tion other than camping or that covered in 
subclause (1) or subclause (2) of this clause is 
utilised, reimbursement shall be in accordance 
with the rates prescribed in Items 9 to 11 of the 
Schedule attached hereto. 

(4) To calculate reimbursement under subclause (1), 
subclause (2) and subclause (3) of this clause for 
a part of a day, the following formulae shall 
apply:— 

(a) If departure from headquarters is: 
before 8.00 am—100% of the daily rate. 
8.00 am or later but prior to 1.00 pm—90% 
of the daily rate. 
1.00 pm or later but prior to 6.00 pm—75% 
of the daily rate. 
6.00 pm or later—50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm—10% 
of the daily rate. 
I.00 pm or later but prior to 6.00 pm—25% 
of the daily rate. 
6.00 pm or later but prior to 11.00 pm—50% 
of the daily rate. 
II.00 pm or later—100% of the daily rate. 

(c) The rate to be applied is that applicable for 
the locality/town in which the employee 
stays overnight, except for the final day or 
part thereof which is calculated at the rate for 
the previous overnight location. 

(5) When a trip necessitates an overnight stay away 
from headquarters and the employee is provided 
with accommodation free of charge but only some 
or no meals free of charge, reimbursement for the 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

appropriate breakfast, lunch or dinner not pro- 
vided free of charge shall be in accordance with 
the breakfast, lunch or dinner rates prescribed in 
Items 12,13 or 14 of the Schedule attached hereto. 

(6) (a) (i) When an employee stationed in the 
metropolitan area travels to a place 
outside of that area or an employee 
stationed outside the metropolitan area 
who travels to a place outside a radius 
of twenty four (24) kilometres from the 
employee's headquarters and the trip 
does not involve an overnight stay away 
from headquarters, reimbursement for 
all meals claimed shall be at the rates set 
out in Item 12, 13 or 14 of the Schedule 
attached hereto, subject to the em- 
ployee's certification that each meal 
claimed was actually purchased and 
consumed over a recognised meal pe- 
riod and the employee was outside of 
the respective area for the whole of the 
recognised meal period. 

(ii) Provided that when an employee departs 
from headquarters before 8.00am and 
does not arrive back at headquarters 
until after 11.00pm on the same day the 
employee shall be paid at the appropri- 
ate rate prescribed in Items 4 to 8 of the 
Schedule attached hereto. 

(b) For the purposes of this subclause: 
(i) Where an ordinary hours shift is being 

worked the recognised meal break in 
that shift shall be forty (40) minutes in 
the case of an eight (8) hour shift and on 
a pro rata basis where an ordinary hours 
shift of other than eight (8) hours is 
being worked. Such meal period to be 
authorised by the Officer in Charge to 
commence at some time within the 3rd, 
4th or 5th hour of the shift and on 
pro-rata basis for ordinary hour shifts of 
other than eight (8) hours. 

For an ordinary hours shift only one 
(1) meal may be purchased and con- 
sumed over the shift; and 

(ii) Where the travel extends beyond an 
ordinary hours shift: 
(aa) an employee travelling a minimum 

of ten (10) hours shall be entitled 
to a further meal break; and 

(bb) for each further five (5) hours 
travelled from the completion of 
the previous meal break, a further 
meal break. 

(iii) In determining the appropriate rate for 
the meal where the meal period falls 
between the span of hours in Column 1 
the appropriate rate prescribed in Col- 
umn 2 shall apply. 
Column 1 Column 2 
6.00 a.m. or later but 
before 11.00 a.m. breakfast 
11.00 a.m. or later but 
before 4.00 p.m. lunch 

4.00 p.m. or later but 
before 10.00 p.m. dinner 

10.00 p.m. or later but 
before 6.00 a.m. supper 

(7) (a) An employee stationed in the metropolitan 
area who is disadvantaged financially by 
additional travelling costs incurred due to a 
requirement to attend an Academy course for 
a period of five (5) days or more may be paid 
a special allowance. 

(b) Each claim is to be dealt with on its 
individual merits with the maximum allowa- 
ble reimbursement being the rate prescribed 
in Item 1 of the Schedule attached hereto. 

(8) In addition to the rates contained in the Schedule 
attached hereto an employee shall be reimbursed 
reasonable incidental expenses such as train, bus 
and taxi fares, official telephone calls, laundry and 
dry cleaning expenses, on production of receipts. 

(9) If on account of lack of suitable transport facilities 
an employee necessarily engages reasonable ac- 
commodation for the night prior to commencing 
travelling on early morning transport the em- 
ployee shall be reimbursed the actual cost of such 
accommodation. 

(10) Reimbursement of expenses shall not be sus- 
pended should an employee become ill whilst 
travelling, provided such illness is recognised and 
approved in accordance with the provisions of the 
Police Force Regulations or this award and the 
employee continues to incur accommodation, 
meal and incidental expenses. 

(11) Reimbursement claims for travelling in excess of 
fourteen days (14) in one (1) month shall not be 
passed for payment by a certifying officer unless 
the Commissioner or his nominee has endorsed 
the account. 

(12) An employee stationed in the metropolitan area 
who is relieving at or temporarily transferred to 
any place within that area shall not be reimbursed 
the cost of meals purchased, but an employee 
travelling on duty within that area who for 
operational reasons is unable to return to head- 
quarters for a scheduled meal and as a conse- 
quence is absent from his/her headquarters over 
the specified meal period shall be paid at the rate 
prescribed by Item 15 of the Schedule attached 
hereto for each meal necessarily purchased, 
provided that:— 

(a) a requirement to return to headquarters for a 
scheduled meal break would lead to addi- 
tional travelling costs or cause lost working 
time due to travel which is in excess of the 
rate prescribed in Item 15 of the Schedule 
attached hereto; 

(b) such travelling is not within the suburb in 
which the employee resides; and 

(c) the employee's total reimbursement under 
this subclause for any one pay period shall 
not exceed the amount prescribed by Item 16 
of the Schedule attached hereto. 

A specified meal period for the purposes of this 
subclause shall be a meal period authorised by the 
Officer in Charge to commence at some time 
within the third, fourth and fifth hours of the 
employee's ordinary eight (8) hour shift. 

(13) An employee travelling on an aircraft (fixed or 
rotary wing) which travels outside a radius of fifty 
(50) kilometres measured from the employee's 
headquarters and returns to the place of departure 
without landing at another place shall not be 
entitled to any allowance under this clause unless 
the trip extends for a period in excess of four (4) 
hours and the employee certifies he/she purchased 
a meal for consumption on the trip. Where the 
aircraft lands at other than the departure point and 
the employee purchases and consumes a meal the 
provisions of this clause apply. 

(14) Where interstate travel is involved the time 
differences are to be disregarded for the purposes 
of calculating travelling allowances and Western 
Australian time is to be used in claiming allow- 
ances involving an overnight stay. 

(15) Where an employee claims reimbursement for 
meals or the daily rate specified for hotel or motel 
in Items 4 to 14 of the Schedule attached hereto 



the employee shall certify that the meals were 
purchased or hotel or motel accommodation was 
actually utilised. An employee may be required to 
produce receipts or other evidence to substantiate 
any claim. 

Meal allowances shall not apply where a meal 
is supplied without charge to an employee. 

(16) An employee shall only be paid one allowance for 
any one meal period. 

(17) When it can be shown to the satisfaction of the 
Commissioner by the production of receipts that 
reimbursement in accordance with the Schedule 
attached hereto does not cover an employee's 
reasonable expenses for a whole trip the employee 
shall be reimbursed the excess expenditure. 

Schedule of Travelling Allowances. 

Item Particulars $ 
Allowance to Meet Incidental Expenses 
j WA—South of 26 degrees South 

Latitude 6.50 
2 WA—North of 26 degrees South 

Latitude 8.40 
3 Interstate 8.40 

Accommodation Involving an Overnight stay at a 
Hotel, Motel or Roadhouse 
4 WA—Metropolitan 118.70 
5 Locality South of 26 degrees South 

Latitude 93.20 
6 Locality North of 26 degrees South 

Latitude 

Item Particular $ 
Broome 151.40 
Carnarvon 145.55 
Dampier 132.% 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shade Bay 107.90 
South Hedland 142.40 
Tom Price 104.40 
Tbrkey Creek 85.40 
Wickham 117.% 
Wyndham 109.40 

Interstate—Capital Cities 

—Sydney 171.40 
—Melbourne 170.% 
—Others 148.% 
Interstate—Other than Capital Cities 93.20 

Accommodation Involving an Overnight stay at other 
than a Hotel, Motel or Roadhouse 

Item Particulars $ 
9 WA—South of 26 degrees South 

Latitude 44.35 
10 WA—North of 26 degrees South 

Latitude 56.10 
11 Interstate 56.10 

Travel not involving an Overnight stay 
12 WA—South of 26 degrees South 

Latitude 
Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
Supper 12.60 

13 WA—North of 26 degrees South 
Latitude 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Supper 15.% 

14 Interstate 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

Midday Meal 
15 Rate per meal 4.00 
16 Maximum reimbursement per pay 

period 20.00 

Deduction for Normal Living Expenses 
17 Each Adult 16.50 
18 Each Child 2.85 

Accelerated depreciation and extra wear and tear on 
furniture and effects 

Accelerated Depreciation 
Value of Goods 

477.00 
2,854.00 

5. Clause 10.—Relieving Allowances: Delete this clause 
and insert in lieu thereof the following: 

10.—Relieving Allowances. 
(1) An employee who is required to take up duty away 

from his/her usual headquarters within the Com- 
monwealth of Australia on relief duty or to 
perform special duty and necessarily resides 
temporarily away from the employee's usual place 
of residence shall be reimbursed reasonable 
expenses on the following basis: 

(a) Where the employee is supplied with accom- 
modation and meals free of charge, reim- 
bursement shall be in accordance with the 
rates prescribed in Item 7 of the Schedule 
attached hereto; 

(b) Where the employee is fully responsible for 
his/her own accommodation, meals and 
incidental expenses and hotel, motel or 
roadhouse accommodation is utilised; 

(i) for the first forty nine (49) days after 
arrival at the new locality reimburse- 
ment shall be in accordance with the 
appropriate rate prescribed by items 1 to 
4 of the Schedule attached hereto; 

(ii) for the period in excess of forty nine 
(49) days after arrival at the new locality 
reimbursement shall be in accordance 
with the appropriate rate prescribed by 
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Items 2 or 5 for employees with depen- 
dants or Items 3 or 6 for other employ- 
ees. Provided that the period of reim- 
bursement under this paragraph shall 
not exceed forty two (42) days without 
the approval of the Commissioner; 

(iii) the employee is required to certify that 
he/she stayed at the accommodation 
outlined in the preamble of this para- 
graph for the period claimed and may be 
required to produce receipts or other 
evidence to support the claim. 

(c) Where the employee is fully responsible for 
his/her accommodation, meals and incidental 
expenses and accommodation other then that 
covered in paragraph (a) or paragraph (b) of 
this subclause is utilised and he/she is not 
camping in accordance with Clause 20.— 
Camping Allowance of this award the em- 
ployee shall be reimbursed in accordance 
with Item 8 of the Schedule attached hereto. 

(d) Where the employee is provided with accom- 
modation free of charge and only some or no 
meals free of charge reimbursement for the 
appropriate breakfast, lunch and dinner not 
provided free of charge shall be in accor- 
dance with the appropriate breakfast, lunch 
or dinner rates prescribed in Item 9,10 or 11 
of the Schedule attached hereto. 

(e) Where an employee who is required to 
relieve or perform special duties in accor- 
dance with the preamble of this subclause is 
authorised by the Commissioner to travel to 
the new locality in the employee's own 
motor vehicle, reimbursement shall be in 
accordance with the appropriate rate of hire 
as prescribed by Clause 12.—Allowance for 
use of Employee's Own Vehicle. Provided 
that the journey is by the shortest possible 
practical route the maximum reimbursement 
shall not exceed the cost of the fare by public 
conveyance which otherwise would be util- 
ised for such return journey. 

(2) The provisions of Clause 9.—^Travelling Allow- 
ances or Clause 20.—Camping Allowance of this 
award shall not operate concurrently with the 
provisions of this clause so as to permit an 
employee to be paid more than one (1) allowance 
for the same period. Provided that where an 
employee is required to travel on official business 
which involves an overnight stay away from the 
employee's temporary headquarters the Commis- 
sioner may extend the period specified in para- 
graph (b) or paragraph (c) of subclause (1) of this 
clause by the time spent in travelling or camping. 

(3) An employee who is directed to relieve another 
employee or to perform special duty away from 
the employee's usual headquarters and is not 
required to reside temporarily away from his/her 
usual place of residence shall, if not in receipt of 
a higher duties or special allowance for such work, 
be reimbursed the amount of additional fares paid 
by the employee in travelling by public transport 
to and from the place of temporary duty. Provided 
that reimbursement shall not exceed fifty (50) 
cents per day without the approval of the 
Commissioner. 

(4) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred the 
Commissioner may approve the payment of such 
reasonable additional costs incurred. 

Schedule of Relieving Allowances, 

(a) Hotel/Motel/Roadhouse 
Rate Per Day Item 

(i) (ii) 
WA Locality 

Metropolitan South of 
26 degrees South 

Latitude 
$ $ 

First forty-nine days 1 
after arrival at new 
locality: 118.70 93.20 
Period of relief in 
excess of forty-nine 
days: 

(a) Employee with 2 
dependants 59.35 46.60 

(b) Employee with- 3 
out dependants 39.55 31.05 

(iii) Locality north of 26 degrees south latitude 
including Shark Bay: 

Item 4 Item 5 Item 6 
Tbwn 

First 49 Period of Relief in 
days after excess of 49 days 
arrival at 

new locality 
Employee 

with De- Depen- 
pendants dants 

£ 

Broome 
& 

151.40 
4> 

75.70 50.45 
Carnarvon 145.55 72.80 48.50 
Dampier 132.90 66.45 44.30 
Derby 111.75 55.90 37.25 
Eucla 111.60 55.80 37.20 
Exmouth 114.40 57.20 38.15 
Fitzroy Crossing 127.90 63.95 42.65 
Gascoyne Junction 93.40 46.70 31.15 
Halls Creek 129.90 64.95 43.30 
Karratha 155.25 77.60 51.75 
Kununurra 131.55 65.80 43.85 
Marble Bar 122.40 61.20 40.80 
Newman 164.90 82.45 54.95 
Nullagine 84.40 42.20 28.15 
Onslow 129.40 64.70 43.15 
Pannawonica 104.90 52.45 34.95 
Paraburdoo 163.90 81.95 54.65 
Port Hedland 142.40 71.20 47.45 
Roeboume 69.40 34.70 23.15 
Sandfire 95.70 47.85 31.90 
Shark Bay 107.90 53.95 35.95 
South Hedland 142.40 71.20 47.45 
Tom Price 104.40 52.20 34.80 
ffiirkey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 

(iv) Interstate 

Capital Cities— 

—Sydney 
—Melbourne 
—Others 

(v) Other Than Capital Cities- 
93.20 46.60 31.05 

Rate 
Per Day 

Incidental Expenses: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 
Other Than Hotel or Motel: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 
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(d) Travel not involving an overnight stay or travel 
involving an overnight stay where accommodation 
only is provided 

Rate I16111 

Per Day 
$ 

South of 26 degrees South Latitude 9 
Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
North of 26 degrees South Latitude 10 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Interstate 11 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

6. Clause 11.—Transfer Allowance: Delete this clause 
and insert in lieu thereof the following: 

11.—Transfer Allowance. 
(1) Employees transferred from one headquarters to 

another— 
(a) in the public interest; or 
(b) in the ordinary course of promotion and 

transfer; or 
(c) on account of illness due to causes over 

which the employee has no control, 
shall, if the transfer necessitates a change in the 
place of residence of the employee, be paid 
allowances in accordance with the following 
provision of this clause. 

(2) An employee when travelling on transfer in 
accordance with subclause (1) of this clause, shall 
be paid the appropriate rate of travelling allow- 
ances in accordance with Clause 9.—Travelling 
Allowances of this award. 

(3) (a) In the case of an employee with dependants 
the allowance prescribed by subclause (2) of 
this clause shall be payable until the end of 
the day immediately following the day of 
arrival at his new headquarters. 

(b) In addition, an employee with dependants 
who necessarily vacates his/her residence 
prior to departure for new headquarters shall 
be paid the appropriate travelling allowance 
from the time such employee necessarily 
vacates his/her residence (to be proved to the 
satisfaction of the Commissioner) until the 
time of such departure. 

(c) The provision of paragraphs (a) and (b) of 
this subclause may be applied to an employee 
without dependants when the Commissioner 
considers that to establish the new residence 
it has been necessary for the Department to 
authorise the transport of the employee's 
household furniture, furnishings, domestic 
appliances and personal effects. 

(4) Where an employee with dependants is transferred 
to headquarters at which quarters are not provided 
has not obtained reasonable accommodation for 
the transfer of his/her home at the expiration of the 
time for which travelling allowance is payable 
under subclause (3) of this clause, he/she shall be 
reimbursed actual reasonable accommodation and 
meal expenses for the employee and dependants 
less a deduction for normal living expenses at the 
rates prescribed in Item 17 and Item 18 of the 
schedule attached to Clause 9.—Travelling Al- 
lowances of this award until obtaining such 
reasonable accommodation. Provided that such 
reimbursement shall not be made; 

(a) unless the Commissioner is satisfied that the 
employee has taken all reasonable steps to 
secure reasonable accommodation; and 

(b) for a period exceeding seventy-seven (77) 
days. 

(5) (a) Where an employee with dependants is 
transferred under the provisions of subclause 
(1) of this clause such employee shall be paid 
an allowance as prescribed in Item 19 of the 
schedule attached to Clause 9.—Travelling 
Allowances of this award for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and appli- 
ances, provided that the Commission is 
satisfied that the value of household furni- 
ture, effects and appliances moved by the 
employee is at least that prescribed in Item 
20 of the schedule attached to Clause 
9.—Travelling Allowances of this award. 

(b) In the case of an employee without depen- 
dants an application for any reimbursement 
for accelerated depreciation and extra wear 
and tear on furniture and effects will be 
subject to the receipt by the employee of the 
allowance under paragraph (3)(c) of this 
clause and shall be considered by the 
Commissioner. 

(6) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer appropriate reimbursement 
may be determined by the Commissioner. 

(7) The lodging allowance prescribed in subclause (1) 
of Clause 13.—Additional Allowances of this 
award shall not be payable during any period for 
which reimbursement is made pursuant to sub- 
clause (4) and (6) of this clause. 

(8) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the 
removal of his/her motor vehicle. 

(9) (a) Two employees who are married or living 
together as husband and wife on a bonafide 
domestic basis and who transfer as a family 
unit from one station to another in accor- 
dance with subclause (1) of this clause shall 
not be entitled to each claim allowances of 
this award as an employee with dependants. 

(b) Where the couple share accommodation then 
only one of the employees shall receive the 
full appropriate travel allowance, whilst the 
other employee shall be paid an allowance 
for incidental expenses and meals (breakfast, 
lunch, dinner) as prescribed in the schedule 
in Clause 9.—Travelling Allowances of this 
award. 

(10) (a) Subject to paragraph (b) of this subclause, 
when an employee who is required to transfer 
in accordance with subclause (1) of this 
clause decides to travel to the new residence 
in his/her own vehicle in lieu of the reim- 
bursement provided for in subclause (8) of 
this clause, reimbursement shall be in accor- 
dance with the appropriate rate of hire as 
prescribed by Clause 12.—Allowance for use 
of Employee's Own Vehicle of this award. 

(b) (i) the journey is by the shortest practical 
route; 

(ii) the reimbursement does not exceed the 
cost of the fare of the employee's spouse 
and dependent children by public con- 
veyance which otherwise would be 
utilised for such journey; and 
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(iii) where the employee's spouse and de- 
pendent children do not accompany the 
employee in the employee's own motor 
vehicle, the reimbursement dews not 
exceed the cost of the employee's fare 
by the public conveyance. 

(11) (a) When an employee is not transferred from 
one station to another as provided in sub- 
clause (1) of this clause but is required by the 
Commissioner to change residences in the 
same locality outside the metropolitan area, 
the provisions of subclause (5) of this clause 
shall apply (but no other provisions in this 
clause shall apply). 

(b) The provisions of this subclause shall not 
apply to employees who change residences 
for personal reasons unless it can be estab- 
lished by the employee that the change in 
residence is beneficial to the Commissioner. 

7. Clause 14.—Hours of Duty: 
A. Delete subclause (2) of this clause and insert in lieu 

thereof the following: 
(2) (a) For each ordinary eight (8) hour day worked 

employees shall accrue twenty four (24) 
minutes to be taken as accrued paid time off. 
Such accrued paid time off shall accumulate 
to a maximum of ninety six (96) hours in 
each twelve month period. 

(b) The accrued time off shall be taken at a time 
mutually convenient to the employee and the 
Commissioner at any time during the year 
when such entitlement is due or where a 
mutually convenient time cannot be agreed 
at a time determined by the Commissioner. 
Where the accrued time off is not taken as 
above residual time shall be taken in a block 
in the following year either before or in 
conjunction with annual leave the first days 
of such leave shall be designated as being the 
accrued time off. 

(c) Where an employee is required to return to 
work on a day allocated as accrued time off 
an alternative day shall be allocated unless 
such time was shown on a roster posted in 
accordance with subclause (7) of this clause. 

(d) An employee other than a commissioned 
officer who is required to return to work on 
a day allocated as accrued time off on a roster 
posted in accordance with subclause (7) of 
this clause shall be paid as a minimum 
payment at overtime rates for three (3) hours 
plus one (1) hour for travelling. 

(e) Employees who: 
(i) resign or retire from the Force and have 

accumulated accrued time off but have 
not taken this time off shall be paid for 
the total accumulated hours on termina- 
tion at the ordinary rate of pay; or 

(ii) terminate their employment and have 
taken accrued time off for which no 
entitlement has accrued shall have their 
salary reduced on termination by the 
total hours for which payment has been 
made out but for which the employee 
has no entitlement toward the accrued 
time off. 

(f) The provisions of this subclause shall not 
apply to part time employees. 

B. Delete paragraph (c) of subclause (9) of this clause and 
insert in lieu thereof the following: 

(c) Where shifts of other than eight (8) hours are 
worked, meal periods and commencement 
time of meal periods allowed under sub- 
clause (6) of this clause and shift penalties 
provided under subclause (3) of Clause 

20.—Shift Penalties of this award shall be 
allowed on a pro-rata basis according to the 
number of hours in a shift. 

8. Clause 16.—Shift Penalties: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Employees other than those working in excess of 
forty (40) hours in a week on a voluntary basis at 
sporting and other public events shall be paid an 
allowance of $16.25 for each ordinary eight (8) 
hour shift actually worked, other than day shifts 
which commence on or between the hours of 
6.00am and 10.00am on Monday to Friday. 

9. Clause 19.—Long Service Leave: 
A. Delete paragraphs (a) and (b) of subclause (3) of this 

clause and insert in lieu thereof the following: 
(a) Subject to paragraphs (d) and (e) of this subclause 

an employee who has completed seven (7) years 
continuous service with the employer shall be 
entitled to thirteen (13) weeks long service leave 
on full pay. 

(b) Subject to paragraph (e) of this subclause for each 
subsequent period of seven (7) years service an 
employee shall be entitled to an additional thirteen 
(13) weeks long service leave on full pay. 

B. Immediately following paragraph (d) of 
subclause (3) of this clause, insert a new paragraph 
as follows: 

(e) Payment made for long service leave granted to 
an employee who has been employed on a part 
time basis or on both a full time and part time basis 
during a qualifying period shall be adjusted 
according to the hours worked by the employee, 
subject to the following. 

(i) If an employee consistently worked on a part 
time basis for a regular number of hours 
during the whole of the employee's qualify- 
ing service, the employee shall continue to be 
paid the salary determined on that basis 
during the long service leave. 

(ii) If an employee has worked a varying number 
of weekly hours during the period of qualify- 
ing service, the payment for long service 
leave granted in respect of part time service 
should be calculated on a salary which bears 
to the full time salary of the position 
occupied by the employee when taking leave 
in the same proportion that the hours worked 
when employed part time bears to the normal 
weekly hours of a full time employee. 

10. Clause 20.—Camping Allowance: Delete this clause 
and insert in lieu thereof the following: 

20.—Camping Allowance. 
(1) An employee who is stationed in a "camp of a 

permanent nature" shall be paid the appropriate 
allowance prescribed by Item 1 or Item 2 of the 
Schedule attached hereto for each day spent 
camping. 

(2) An employee who is stationed in a "camp other 
than a permanent camp" or is required to camp 
out shall be paid the appropriate allowance 
prescribed by Item 3 or Item 4 of the Schedule 
attached hereto for each day spent camping. 

(3) (a) Where to contain the additional travelling 
costs and/or to avoid lost working time 
associated with returning to a location where 
accommodation is available or to ensure the 
security and safety of a vehicle/firearms/ 
radio/or other equipment an employee camps 
beside or sleeps inside the vehicle; 

(i) on an isolated outback patrol; or 
(ii) on heavy haulage patrolling duty from 

South Hedland to Carnarvon, Perth to 
Carnarvon and north to the Northern 
Territory border; or 
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(iii) when escorting trucks conveying heavy 
machinery or equipment; or 

(iv) on Electronics Branch country patrols in 
a mobile workshop; or 

(v) on country patrols in a road safety van; 
such employee shall be paid the appropriate 
allowance prescribed by Item 5 of the 
schedule attached hereto for each day spent 
camping. 

(b) Where an allowance is provided under this 
subclause the provisions of Clause 15.— 
Overtime of this award shall not apply to an 
employee travelling. 

(4) An employee who occupies a "house" shaU not 
be entitled to allowances prescribed by this clause. 

(5) An employee accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by this 
clause. 

(6) Where an employee is provided with food and/or 
meals by the Department free of charge, then the 
employee shall only be entitled to receive one half 
(1/2) of the appropriate allowance to which he/she 
would otherwise be entitled for each day spent 
camping. 

(7) (a) An employee shall not be entitled to an 
allowance under this clause for periods in 
excess of ninety one (91) consecutive days 
unless the Commissioner otherwise deter- 
mines. Provided that where the provisions of 
Clause 9.—Travelling Allowances of this 
award are availed of then such periods shall 
be included for the purposes of determining 
the ninety one (91) consecutive days, 

(b) The Commissioner in reviewing any claim 
under this subclause may determine an 
allowance other than is contained in this 
clause. 

(8) When camping, an employee shall be paid the 
allowance on weekly leave days if available for 
work immediately preceding and succeeding such 
days and no deduction shall be made under these 
circumstances when an employee does not spend 
the whole or part of those days in camp unless 
he/she is reimbursed under the provisions of 
Clause 9.—^Travelling Allowances of this award. 

(9) (a) This clause shall be read in conjunction with 
Clauses 9.—Travelling Allowances, Clause 
10.—^Relieving Allowances, and Clause 
11.—^Transfer Allowance of this award for 
the purpose of paying allowances and camp- 
ing allowance shall not be paid for any period 
in respect of which travelling, transfer or 
relieving allowances are paid. Where por- 
tions of a day are spent camping the formula 
contained in subclause (4) of Clause 9.— 
Travelling Allowances of this award shall be 
used for calculating the portion of the 
allowance to be paid for that day. 

(b) For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is 
the latter. 

(10) An Employee in receipt of an allowance under this 
clause shall not be entitled to receive the 
incidental allowance prescribed by Clause 9.— 
Travelling Allowances of this award. 

(11) Whenever an employee provided with a caravan 
is obliged to park the caravan in a caravan park 
such employee shall be reimbursed the rental 
charges paid to the authority controlling the 
caravan park, in addition to the payment of 
camping allowance. 

(12) There is no requirement on the Commissioner to 
provide food, camping equipment or cooking 
utensils. Each of the allowances prescribed in the 
Schedule attached hereto includes a component 
for the employee providing his/her own food, 
camping equipment and cooking utensils and as 
compensation for the degree of disability the 
employee is subject to associated with the nature 
of work and the accommodation utilised. 

Schedule of camping allowance. 
South of 26 degrees Latitude: Rate 

Per Day Item 
$ 

Permanent Camp—Cook provided by 
the Department 29.10 1 
Permanent Camp—No Cook provided 
by the Department 37.35 2 
Other Camping—Cook provided by 
the Department 41.80 3 
Other Camping—No Cook provided 
by the Department 48.20 4 
Camping beside or inside vehicle 68.15 5 

North of 26 degrees South Latitude: Rate 
Per Day Item 

$ 
Permanent Camp—Cook provided by 
the Department 35.00 1 
Permanent Camp—No Cook provided 
by the Department 41.35 2 
Other Camping—Cook provided by 
the Department 47.70 3 
Other Camping—No Cook provided 
by the Department 54.10 4 
Camping beside or inside vehicle 95.00 5 

11. Clause 21.—Establishment of Consultative Mecha- 
nisms: Delete this clause and insert in lieu thereof the 
following: 

21.—Consultative Agreement. 
(1) The parties to this award are committed to award 

modernisation and to improve the efficiency of the 
Police Force throughout Western Australia. 

(2) To facilitate the outcomes as determined in 
subclause (1) of this clause, there shall be 
established a Consultative Committee with equi- 
table representation of the Police Department and 
Union which will provide; 

(a) for the continuation of the award restructur- 
ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for salary and conditions; 

(c) the means which positive assistance can be 
given to enhancing the career opportunities 
and professional development of Police Offi- 
cers within the Force throughout Western 
Australia. 

(3) Liberty to apply is reserved in respect to any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

12. Clause 23.—Adjustment of Reimbursement Al- 
lowances: Immediately following this clause, insert a new 
clause as follows: 

24.—Disturbance Allowance. 
(1) An employee who is transferred in accordance 

with subclause (1) of Clause 11.—Transfer Al- 
lowances and incurs expenses in the areas referred 
to in subclause (2) of this clause as a result of that 
transfer shall be reimbursed the actual expenditure 
incurred upon production of receipts or such other 
evidence as may be required. 

(2) (a) Costs incurred for the installation/connec- 
tion/re-connection of a telephone at the 
employee's new residence provided a tele- 
phone at the employee's new residence 
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provided a telephone had been installed at the 
employee's former residence. Save that reim- 
bursement shall also be made where an 
employee is transferred and leaves the resi- 
dence in which he/she has installed a 
telephone and returns to the former locality 
on subsequent transfer. 

(b) Costs incurred with the connection or re- 
connection of water, gas and/or electricity 
services to the employee's household. 

(c) Costs incurred with the re-direction of mail 
for a period of three (3) months. 

AWARD R22 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
The Electrical Contractors' Association of Western Austra- 

lia (Union of Employers) and Others. 
No. 1619 of 1992. 

COMMISSIONER R.N. GEORGE. 
21 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: On 21 December 1992 the 
Applicant Union filed in the Commission a Notice of 
Application seeking to vary the Electrical Contracting 
Industry Award No. R 22 of 1978 by replacing the Second 
Schedule—Respondents, with a new Schedule adding 
Skilled Engineering Pty Ltd and Drake Industrial as named 
parties. The grounds upon which the Application was made 
are set out in Schedule C to the Application as follows— 

" The Second Schedule—Respondents to the Electri- 
cal Contracting Industry Award No. R 22 of 1978 was 
recently amended in Matter No. 784 of 1992. 

This application seeks to further amend the Second 
Schedule to the Award by adding two Companies— 
Skilled Engineering Pty Ltd and Drake Industrial. The 
respondency list is otherwise unchanged. 

Skilled Engineering Pty Ltd and Drake Industrial 
could be described as Labour Hire Companies. That is, 
that these Companies employ inter alia tradespeople 
who in turn are provided as skilled labour to Industry 
on a needs basis. These Companies also contract for 
work and use their own employees to carry out such 
work. 

The two Companies sought to be added to the 
respondency list of the Award are involved in the 
Electrical Contracting Industry. That is not to say that 
they are exclusively involved in the Electrical Con- 
tracting Industry. These Companies employ workers 
across a range of disciplines and industries. The 
application seeks to bind them only in respect to their 
work in the Electrical Contracting Industry. 

The Companies sought to be joined to the Electrical 
Contracting Industry Award are involved in construc- 
tion projects both large and small. They are often on 

sites where Electrical Contractors bound by the Award 
are working and, in fact, work along side employees of 
Electrical Contractors. 

These Companies claim they are award free and use 
Awards such as the Electrical Contracting Industry 
Award only as a guide to the rates and conditions they 
provide to their employees. 

The involvement of Companies such as Skilled 
Engineering Pty Ltd and Drake Industrial in the 
Electrical Contracting Industry has meant that they 
directly compete against Electrical Contractors for 
work. Their claim that they are award free has meant 
that the award provisions are being undercut. 

The Union has members employed by these Compa- 
nies who are doing electrical contracting work and are 
being paid less than the rates and provisions set out in 
the Electrical Contracting Industry Award. 

The Union, by its application to join Skilled 
Engineering Pty Ltd and Drake Industrial to the 
Electrical Contracting Award, is seeking to ensure that 
labour hire companies working as Electrical Contrac- 
tors in the Electrical Contracting Industry are required 
to pay the same rates and conditions as Electrical 
Contractors now bound by the Award. " 

In the course of proceedings the Applicant Union sought 
leave to vary its application by adding a new Clause 
40.—Special Exemptions, in the following terms: 

40—Special Exemptions. 
(1) Notwithstanding any other provision of this 

Award, the following Respondents: 
(a) Skilled Engineering 
(b) Drake Industrial 

are not required to observe the provisions of the 
following Clause of this Award: 

• Clause 14(l)(b)(i)—Payment of Wages; 
• Clause 31.—Seniority of Termination; 
• Clause 32.—Trade Union Trading; 
• Clause 33.—Union Steward; 
• Clause 36.—Superannuation; providing that 

the Respondent was and continues to be 
participating in a scheme approved pursuant 
to the Superannuation Guarantee Admini- 
stration Act on the 1st July, 1992. 

(2) The Respondents referred to in this Clause agree 
to review its terms at the expiration of two years 
from the (insert date). " 

No objections to the proposed variation were raised by the 
other parties to the proceedings and leave to vary the 
Application was granted in the basis firstly that it concerned 
only the employers sought to be joined as parties to the 
award and secondly that it limited rather than extended the 
effect of the application as served and advertised. 

On 19 February 1993 this matter was the subject of 
conference proceedings before the Commission pursuant to 
Section 32 of the Industrial Relations Act 1979 (the Act). 
In the course of that conference the Commission was 
informed that there were no objections to the application 
provided two concerns could be overcome. 

The first concern was that certain provisions contained in 
the Award were not relevant to the employers sought to be 
joined as parties and the second was that the application had 
not been advertised more widely than in the Western 
Australian Industrial Gazette. It was agreed between the 
parties to the conference that discussion would take place 
in relation to the first concern and that the second concern 
should be overcome by the placement of an appropriate 
notice in the Public Notices Section of The West Australian 
newspaper. 

The conference was adjourned on the basis that the parties 
would hold further discussions in relation to award matters 
and that the Commission would arrange for notice of the 



application to be published as agreed. Notice was duly 
published in the Public Notices section of the 15 March 1993 
edition of The West Australian in the following terms: 

" WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

AWARD CHANGES 
Application No. 1619 of 1992. 

APPLICATION FOR VARIATION OF "ELECTRI- 
CAL 

CONTRACTING INDUSTRY AWARD NO. R22 OF 
1978". 

NOTICE is given that an application has been made to 
the Commission by the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Second Schedule—Respondents: Add the following new 
respondents:— 

Skilled Engineering Pty Ltd 
65 Burswood Road 
VICTORIA PARK WA 6100 
Drake Industrial 
218 St. George's Tferrace 
PERTH WA 6000 

This matter will be heard by the Commission on 
March 30, 1993 at 10:30am in Court 4, Floor 5, 815 
Hay Street, Perth. 

Notice of intention to appear is to be in writing 
addressed to the undersigned and in his hand on or 
before March 26, 1993. 

A copy of the proposed variation may be inspected 
at my office at 815 Hay Street, Perth. 

J. CARRIGG, Registrar. " 
On 30 March 1993 the matter proceeded before the 

Commission by consent but for a point taken by Mr Cooke 
on behalf of employers for whom he appeared by warrant 
as to the operation of Section 38 of the Act and, as a 
consequence, the form in which the Order giving effect to 
the agreement between the parties should issue. 

Section 38 of the Act and in particular subsection (3) of 
that section reads: 

" (3) Where an employer who is added as a named party 
to an award under subsection (2) is engaged in an 
industry to which the award did not previously 
apply, the variation to the scope of that award by 
virtue of that addition shall for the purposes of 
section 37(1) be expressly limited to that em- 
ployer. " 

To avoid any confusion or conflict arising from common 
rule provisions contained in Section 37(1) of the Act, Mr 
Cooke submitted that the addition of Skilled Engineering 
Pty Ltd and Drake Industrial as named parties to die award 
should be by way of a separate Schedule titled "Employers 
Joined as Parties". Support for such a proposition was 
drawn from The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, W.A. 
Branch and Kleenpane Cleaning Service and Others [63 
WAIG 1064], 

For its part the Applicant Union argued that there was no 
substance in Mr Cooke's submission as it was contended 
that Skilled Engineering Pty Ltd and Drake Industrial were 
already covered by the award through the common rule 
provisions of the Act. On that basis it was said that the 
Application before the Commission did no more than clarify 
die position of those two companies and of labour hire 
companies generally who are engaged in the electrical 
contracting industry. 

In the circumstances in which this matter is before the 
Commission and on die material before it I am inclined to 
the view that the proposition put forward by Mr Cooke ought 
be adopted. Such a course would make clear the circum- 

stances under which Skilled Engineering Pty Ltd and Drake 
Industrial became parties to the award and would put the 
position of those companies beyond doubt. It would not, 
however, say anything about the Applicant Union's conten- 
tion that these companies and similar "labour hire" 
companies are already covered by the award by virtue of the 
common rule provisions of the Act. This question was not 
argued and there is simply not the material before the 
Commission to even begin to give consideration to it. When 
and if such a question arises it will need to be determined 
on the facts of the particular case. 

In the circumstance the Commission is prepared to grant 
the Application as reflected in the amended schedule 
submitted to it as Exhibit 1 subject only to the existing 
Second Schedule—Respondents, continuing unaltered and 
to Skilled Engineering Pty Ltd and Drake Industral being 
named in a new schedule titled Third Schedule—^Employers 
Joined as Parties. 

Order accordingly. 
Appearances: Mr N. Hodgson appeared on behalf of the 

Applicant. 
Mr P. Cooke appeared on behalf of the Respondent 

Members of the Chamber of Commerce and Industry of 
Western Australia. 

Ms M. Greenhalgh appeared on behalf of the Electrical 
Contracting Association of Western Australia (Union of 
Employers). 

Mr R. Raxworthy appeared on behalf of the Federation 
of Electrical Contractors. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

The Electrical Contractors' Association of Western Austra- 
lia (Union of Employers) and Others. 

No. 1619 of 1992. 
Electrical Contracting Industry Award. 

R 22 of 1978. 
COMMISSIONER R.N. GEORGE. 

7 May 1993. 
Order. 

HAVING heard Mr N. Hodgson on behalf of the Applicant, 
Mr P. Cooke on behalf of tire Respondent Members of the 
Chamber of Commerce and Industry of Western Australia 
Ms M. Greenhalgh on behalf of the Electrical Contracting 
Association of Western Australia (Union of Employers) and 
Mr R. Raxworthy on behalf of the Federation of Electrical 
Contractors, the Commission, being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision—January 1992 and pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Electrical Contracting Industry Award R 22 
of 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 30th March 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Registrar. 

Schedule. 
1. Clause 2.—^Arrangement: After Clause 39.—Liberty to 

Apply insert the following: 
40. Special Exemptions 
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2. Immediately following clause Clause 39.—Liberty to 
Apply, insert a new clause Clause 40.—Special Exemptions 
as follows: 

40—Special Exemptions. 
(1) Notwithstanding any other provision of this 

Award, the following Respondents: 
(a) Skilled Engineering 
(b) Drake Industrial 

are not required to observe the provisions of the 
following Clause of this Award: 

• Clause 14(l)(b)(i)—Payment of Wages; 
• Clause 31.—Seniority of Tfermination; 
• Clause 32.—Trade Union Trading; 
• Clause 33.—Union Steward; 
• Clause 36.—Superannuation; providing that 

the Respondent was and continues to be 
participating in a scheme approved pursuant 
to the Superannuation Guarantee Admini- 
stration Act on the 1st July, 1992. 

(2) The Respondents referred to in this Clause agree 
to review its terms at the expiration of two years 
from the 30 March 1993. 

3. Immediately following Second Schedule—Respon- 
dents, insert a new Schedule as follows: 

Third Schedule—^Employers Joined as Parties. 
Skilled Engineering Pty Ltd, 65 Burswood Road, VICTO- 

RIA PARK WA 6100. 
Drake Industrial, 218 St. Georges Terrace, PERTH WA 

6000. 

INDEPENDENT SCHOOLS ADMINISTRATIVE AND 
TECHNICAL OFFICERS AWARD 1993 

No. A 15 of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

and 
Aquinas College and Others. 

No. A 15A of 1991. 
Independent Schools Administrative and Technical Officers 

Award 1993. 
No. A 15 of 1991. 

COMMISSIONER S.A. KENNEDY. 
8 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The background to this applica- 
tion is set out in the preamble to the order. The application 
is before the Commission by consent of the employer 
represented by Mr McGinniss and those represented by Mrs 
Scott. Dr Eraser on behalf of the Association of Independent 
Schools of Western Australia, Union of Employers (Inc.), 
did not oppose the insertion of a long service leave provision 
into the award but questioned the inclusion of a particular 
subclause. Mrs Scott while confirming the agreement, also 
expressed reservations. 

The Independent Schools Salaried Officers' Association 
of Western Australia, Industrial Union of Workers in reply 
can be summarised as follows. The subclause (10) was 
included to satisfy some concerns of its members. It was not 
designed as a springboard for further long service leave 
claims. The ISSOA maintained the right to raise a claim at 
any time but was not seeking to use this subclause a some 
sort of device to foster separate claims or to inhibit any 
employer's abilities to directly enter into arrangements with 
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any employee in a school or even groups of employees in 
a school for long service leave conditions which were better 
than the minimum standards within the proposed clause. 

Having considered the submissions and having regard for 
the agreement reached the award will be varied to add the 
long service leave clause as proposed. That addition 
disposes of the total claim encompassed in the application 
for a new award per Matter No. A 15 of 1991. Tlie agreed 
operative date of 1 Januaty 1993 will be reflected in the 
order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Aquinas College and Others. 
No. A 15A of 1991. 

Independent Schools Administrative and Technical Officers 
Award 1993. 

No. A 15 of 1991. 
COMMISSIONER S.A. KENNEDY. 

15 April 1993. 
Order. 

WHEREAS the subject matter of a long service leave claim 
being determined here was divided from an application for 
a new award (Matter No. A 15 of 1991) to enable the parties 
to have further discussions; and 

Whereas having heard Mr I. Sands on behalf of The 
Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers, Dr I. Eraser 
on behalf of the Association of Independent Schools of 
Western Australia, Union of Employers (Inc.), Mr L. 
McGinniss on behalf of the Roman Catholic Archbishop of 
Perth (Inc.) and Mrs P. Scott on behalf of various 
independent schools; and 

Whereas the parties have now reached agreement on the 
remaining issue of the terms of a long service leave clause 
to apply; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Independent Schools Administrative and 
Tfechnical Officers Award 1993 be amended in accor- 
dance with the following schedule with effect on and 
from the first day of January 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the word and numer- 

als "12. RESERVED" in this clause and insert in lieu 
thereof: 

12. Long Service Leave 

2. Clause 12.—^Reserved: Delete this clause and insert in 
lieu thereof: 

12.—Long Service Leave. 
(1) Subject to subclause (3) of this clause, an officer 

who has completed ten years' continuous service 
with the employer shall be entitled to ten weeks' 
long service leave on full pay. For each subse- 
quent period of ten years' service an officer shall 
be entitled to an additional ten weeks' long service 
leave on full pay. 



(2) In calculating an officer's entitlement under this 
clause continuous service with the employer prior 
to 1 January 1993 shall be taken into account in 
the following manner: 
(a) In the case of an officer who has already 

accrued an entitlement to long service leave 
with the employer prior to 1 January 1993, 
the officer shall continue to accrue subse- 
quent entitlements to long service leave in 
accordance with the provisions on subclause 
(1) of this clause. 

(b) In the case of an officer who, at 1 January 
1993, had not accrued an entitlement to long 
service leave, the officer's entitlement shall 
be calculated on the following basis: 

For any period of continuous employment 
prior to 1 January 1993, an amount calculated 
on the basis of 13 weeks' long service leave 
on full pay for each 15 years of continuous 
service. 

(3) The expression "continuous service" includes 
any period during which the officer is absent on 
full pay from their duties, but does not include: 

(a) Any period exceeding two weeks during 
which the officer is absent on leave without 
pay. In the case of leave without pay which 
exceeds eight weeks in a continuous period, 
the entire period of that leave is exercised in 
full; 

(b) Any service of an officer who resigns or is 
dismissed, other than service prior to such 
resignation or prior to the date of any offence 
in respect of which they are dismissed by the 
employer, when that prior service has actu- 
ally entitled the officer to long service leave 
under this clause. 

(4) Any entitlement to annual leave that falls due 
during the period of long service leave shall be 
recognised as extra leave and not included in the 
long service leave. 

(5) Any public holiday which occurs during the 
period an officer is on long service leave shall be 
treated as part of the long service leave and extra 
days in lieu thereof shall not be granted. 

(6) Where an officer has become entitled to a period 
of long service leave in accordance with this 
clause, the officer shall commence such leave as 
soon as possible after the accrual date in a manner 
mutually agreed between the employer. 

(7) Payment for long service leave shall be made in 
full before the officer goes on leave or by 
agreement between the officer and the employer, 
at the same time as the officer's salary would have 
been paid if the officer had remained at work in 
which case the payment shall be made by 
arrangement between the officer and the em- 
ployer. 

(8) Where an officer has completed at least 7 years' 
service but less than 10 years' service and 
employment is terminated— 

(a) by their death; or 
(b) in any circumstances, other than serious 

misconduct; 
the amount of leave shall be such proportion of 10 
weeks' leave as the number of completed years of 
such service bears to 10 years. 

(9) In the case to which subclause (8) of this clause 
applies and in any case in which the employment 
of the officer who has become entitled to leave 
hereunder is terminated before such leave is taken 
or fully taken the employer shall, upon termina- 
tion of employment otherwise than by death, pay 
to the officer and upon termination of employment 
by death, pay to the personal representative of the 
officer upon request by the personal representa- 

tive, a sum equivalent to the amount which would 
have been payable in respect of the period of leave 
to which they are entitled or deemed to have been 
entitled and which would have been taken but for 
such termination. Such payment shall be deemed 
to have satisfied the obligation of the employer in 
respect of leave hereunder. 

(10) Notwithstanding the provisions of subclause (1) of 
this clause, the provisions for long service leave 
which apply at an individual school may be set by 
written agreement between the employer and the 
Union; provided that such agreement shall not set 
provisions less favourable than those prescribed 
for under subclause (1) hereof. 

Any agreement reached in accordance with this 
subclause shall be registered in the Western 
Australian Industrial Relations Commission in 
accordance with Section 41 of the Industrial 
Relations Act 1979. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 18 of 1993. 

COMMISSIONER G.L. FIELDING. 
5 April 1993. 

Reasons for Decision. (extemporaneous) 
THE COMMISSIONER: The Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987 
provides classifications for Mine Production Employees. 
They are set out in Clause 8 of the Award. At present, so 
far as Mine Production Employees are concerned, there are 
two groups of classified workers, the first being "AWU 
Mineworkers" and the second being "CMEWU Minework- 
ers". 

The demarcation results from the fact that CMEWU 
Mineworkers have, for many years in this industry and in 
others, exclusively operated the shovels used in pit 
production, whereas the AWU Mineworkers operate each 
and every other piece of plant and equipment used in mine 
production. 

The purpose of this application is to remove, so the 
schedule says,' 'a line of demarcation which currently exists 
between the operation of shovels on the one hand and the 
remaining items of plant on the other hand in the Company's 
mine production areas". That is to be achieved by amending 
the Mine Production Employee classifications, to delete the 
discrete reference to AWU Mineworkers and the CMEWU 
Mineworkers, and provide now simply for Mine Production 
Employees. Furthermore, that is to be achieved by amalga- 
mating the four levels now provided for die AWU 
Mineworkers and the two levels for the CMEWU Mine- 
workers, so that there will be five classifications. The four 
existing levels provided for the AWU Mineworkers are to 
be retained with a new Level 1 classification, having a pay 
rate of 105 per cent of the base trade rate. 

The parties are ad idem that the change should be made. 
There seems to be universal agreement that the change is 
necessary and timely in order to provide for flexibility in the 
workplace, and to provide for further career development for 
both AWU Mine Production Employees and for shovel 
drivers. 
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On the face of it, the application would appear to comply 
with the State Wage Fixing Principles. Clearly, as Mr Booth 
has so rightly said, the amendment is really a further 
development of the multiskilling, which was introduced in 
or about 1990 for the AWU employees, but which did not 
affect the CMEWU Mineworkers because they were 
confined to driving particular items of equipment prior to 
the introduction of the multiskilling scheme. There is an 
improvement in the job design for these employees. It is trite 
to say that the change removes old demarcation barriers 
which the Principles are undeniably designed to remove. 

When the parties were before me in conference, I 
expressed some concern that the new Level 1 pay rate was 
more than the base trade rate, my concern being that 
unskilled employees ought not to be paid in excess, or 
certainly much in excess of those who have completed long 
apprenticeships. All the parties who have appeared before 
the Commission argue that the proposed pay rate of 105 per 
cent for the new classification is a proper rate. It is said that 
in order to acquire the top rate there needs to be an 
acquisition of a further skill. 

Currently Level 1 for the AWU Mineworkers requires 
only that there be an acquisition of three selected skills. Now 
four will be required and for the shovel drivers to progress 
to the new pay rate they will have to similarly acquire extra 
skills. 

Reflecting on the matter and in light of what I have heard 
in these proceedings, I am prepared to sanction the 
agreement The new pay rate is consistent with the structure 
in the Award as it now stands, and it is the case, as Mr Booth 
has outlined, that in other industries there does not seem to 
have been any objection taken by the Commission, 
differently constituted, to having the highest multiskilled 
rate for production employees in the order of 105 per cent 
of the base trade rate. I do not see any reason to differentiate 
this industry from others where the matter has been 
considered at some length. 

In the circumstances, I am prepared to indicate that I am 
satisfied that the proposed amendment does not offend the 
Principles. Indeed, I am satisfied that it complies with the 
spirit of those Principles. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant 

Mr D. McLane on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch; Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch); The Plumbers and Gasfitters Employ- 
ees' Union of Australia, West Australian Branch, Industrial 
Union of Workers; and The Operative Painters' and 
Decorators' Union of Australia, W.A. Branch, Union of 
Workers 

Mr S. Booth on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; and 
the Metal and Engineering Workers' Union—Western 
Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 18 of 1993. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. 

No. A 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

5 April 1993. 
Order. 

HAVING heard A.N. Cameron on behalf of the Applicant, 
Mr S. Booth on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; and 

Metal and Engineering Workers' Union—Western Austra- 
lia; and Mr D.C. McLane on behalf of The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch; Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers; and The Operative Painters' 
and Decorators' Union of Australia, W.A. Branch, Union of 
Workers, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the commence- 
ment of the first pay period on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
DIVISION 1—PART 1 
1. Clause 3.—Arrangement: Delete the number and title 

"35. HI/AWU—Skills Acquisition and Career Path Pro- 
gramme" and insert the following in lieu thereof— 

35. Production Employees Skills Acquisition and 
Career Path Programme 

2. Clause 8.—Definitions: 
(A) Delete subclause (2) of this clause and insert the 

following in lieu thereof— 
(2) Mine Production Employees: 

(a) • "Mine Production Employee— 
Level 5": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who is undergoing 
training to acquire one Selected 
Offered Skill in Mine Production. 

• "Mine Production Employee— 
Level 4": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
out as having successfully acquired 
one Selected Offered Skill in Mine 
Production. 

• "Mine Production Employee— 
Level 3": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
out as having successfully acquired 
two Selected Offered Skills in 
Mine Production. 

• "Mine Production Employee— 
Level 2": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
out as having successfully acquired 
three Selected Offered Skills in 
Mine Production. 

• "Mine Production Employee— 
Level 1": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
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out as having successfully acquired 
four Selected Offered Skills in 
Mine Production. The last Selected 
Offered Skill may be nominated by 
the Company in accordance with 
Clause 35, Part B(5). 
NOTE: The Selected Offered 
Skills are listed in Clause 35.— 
Production Employees Skills Ac- 
quisition and Career Path Pro- 
gramme. 

(B) In paragraphs (3)(a), (b), (c) and (d); (4)(a) and (b); 
and (8)(a), (b), (c), (d) and (e) delete the note 
where one occurs and at the end of each paragraph 
insert the following— 

NOTE: The Selected Offered Skills are listed 
in Clause 35.—Production Employees Skills 
Acquisition and Career Path Programme. 

3. Clause 32.—Wages: Delete paragraph (3)(a) and insert 
the following in lieu thereof— 

(a) Mine Production Employees: 
$ 

Level 5 405.90 
Level 4 454.40 
Level 3 466.50 
Level 2 497.20 
Level 1 522.10 

4. Clause 35.—Hl/AWU Skills Acquisition and Career 
Path Programme: 

(A) Mete the heading to this clause and insert the 
following in lieu thereof— 

35.—Production Employees Skills Acquisition 
and Career Path Programme 

(B) Delete Parts A and B and insert the following in 
lieu thereof— 

PART A 
(1) Purpose: 

This programme is to provide Hamersley 
Iron production employees with skill related 
career paths through ongoing training, 
thereby creating the ability for employees to 
progress to the highest classification level 
within the MRU. The programme will also 
establish a trained, flexible, multi-skilled 
workforce with consequent utilisation of 
those expanded skills. In return the Company 
is to gain the benefits of increased productiv- 
ity and efficiency required for the continued 
successful operation of Hamersley Iron. 

(2) Progression of Employees: 
(a) An employee, on initial employment 

within an MRU, will be offered employ- 
ment in the Skills Acquisition and 
Career Path Programme which will take 
into consideration the Company's oper- 
ational needs and progression opportu- 
nities of current employees. The em- 
ployee will, upon commencement, be 
classified as a Level 5 employee in the 
Mine Production MRU, and a Level 4 
employee in all other MRUs. 

(b) Each employee will undergo a period of 
induction at Level 5 in the Mine 
Production MRU, and at Level 4 in all 
other MRUs, in which the employee is 
required to obtain the necessary stan- 
dard of competency to work within the 
MRU. The employee is then trained and 
passed out in the primary skill identified 
in the selected Career Path Level 4 skill 
module in the Mine Production MRU 
and Level 3 skill module in all other 
MRUs. 

The employee will then be classified 
and paid as a Level 4 employee in the 

Mine Production MRU and Level 3 
employee in all other MRUs, whilst 
obtaining the full competency level of 
the skills identified in that skill module. 

(c) During the period of employment as a 
Level 4 employee in the Mine Produc- 
tion MRU and Level 3 employee in all 
other MRUs, the employee will be 
interviewed and assessed as to— 

(i) a suitable programme of skills 
acquisition to enable classification 
progression to a higher level and to 
discuss any changes which may 
have occurred with the Company's 
operations needs; 

(ii) what training is required to meet 
the appropriate qualification for 
reclassification progression to a 
higher level; and 

(iii) the ability of the employee pursu- 
ing classification progression in V 
another stream of operation other 
than the initial stream in which 
employment was first offered and 
what skill modules would be re- 
quired to achieve that progression. 

(d) An employee who newly commences a 
period of training for reclassification to 
Level 3 or higher in the Mine Produc- 
tion MRU or Level 2 or higher in all 
other MRUs will continue to be paid at 
their existing rate until passed out as 
competent in the primary skill identified 
in that new skill module. 

(e) An employee who subsequently fails to 
achieve competency in the range of 
tasks within a skill module will retain 
the existing pay rate if required to 
exercise the primary skill of that module 
by the Company. 

(f) Selected skills acquired by an employee 
for progression will not refer to those 
skill modules already held by the em- 
ployee. 

(g) This programme has been designed to 
enable an employee with minimal prior 
experience to progress to Level 1 within 
a period of four years from commence- 
ment in the Mine Production MRU and 
within three years from commencement 
in all other MRUs subject only to the 
employee's preference and ability. 

The Company will provide training 
opportunities during this period to allow 
employees to achieve this objective. 

(3) Training Modules: 
Modules will be established within the 

MRU which will provide the necessary skills 
to enable progression to occur. Each module 
will identify primary skills and a range of 
secondary tasks. 

It is then expected that employees will be 
trained, where applicable, through the range 
of secondary tasks before advancing into 
training in the next primary skill of the next 
level. 

In particular circumstances, the Company 
may advance an employee into training for 
the next primary skill level before all skills 
of that module are acquired, to meet opera- 
tional requirements. Advancement in this 
situation will be based on the criteria 
specified in subclause (4) hereof. 
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(4) Training: 
Training will be made available by the 

Company to enable employees to progress 
through the Skills Acquisition and Career 
Path Programme. 

Selection for training will be based on the 
following criteria— 

* necessary pre-requisite qualifications 
(including statutory licences), where 
appropriate; 

* the employee's stated training prefer- 
ences; 

* availability of the particular training 
module; 

* assessment of previous training and 
skills; 

* length of continuous service within the 
MRU (all other criteria being equal); 

* the employee's availability to undertake 
training; and 

* operational needs. 
(5) Training Procedures: 

The Productivity and Training Group will 
review and establish training courses for each 
nominated skill module. They shall also 
investigate what facilities might be put in 
place to allow for external recognition of 
those skills. 

A training programme involves the acqui- 
sition of a number of skills, each of which 
deals with the safe operation of machinery or 
plant to a level of efficiency and productivity 
suitable for the Company's operational 
needs. 

A skills record book will be maintained 
and available for each employee. The book 
will specify those skills in which the em- 
ployee has been deemed competent. 

Training may take the form of classroom 
instruction, simulated on-the-job instruction, 
actual on-the-job instruction, or any combi- 
nation of these methods. 

It is intended that once an employee has 
commenced training in a new skill module 
for reclassification to a higher level, then the 
Company should act to ensure that the 
employee has every opportunity to complete 
that training in a scheduled time frame. 

(6) Productivity and Efficiency Measures: 
As a result of the introduction of new 

technology, equipment or changes to work 
practices which results in further increases in 
productivity, efficiency and skills, it is 
recognised that the Union may seek in- 
creased remuneration for employees. 

In the first instance, any such claim will 
be fully discussed by the Productivity and 
Training Group, including appropriate Com- 
pany and Union officials, in an attempt to 
reach agreement between the parties. Any 
such agreement must be ratified by the 
Western Australian Industrial Relations 
Commission. 

In the event of disagreement between the 
parties, it is recognised that the Union has the 
ability to take a work value case to the 
Western Australian Industrial Relations 
Commission with respect to increased remu- 
neration for employees. 

(7) Productivity and Training Groups: 
Productivity and Training Groups will be 

established in all areas where the Production 
Employees Skills Acquisition and Career 
Paths Programme applies. 

These groups will enable employees to 
have an input into the decision making 
process relating to this programme. 

Productivity and Training Groups will 
consist of— 

(a) Relevant Site Convenors of Production 
Unions. 

(b) MRU Representative(s) as required. 
(c) Nominated Company Representatives 

with authority within the Division. 
(8) Role of Productivity and Training Groups: 

(a) Review progress and development, and 
recommend change to the Skills Acqui- 
sition and Career Path Programme. 

(b) Identify productivity and efficiency im- 
provement measures that could be intro- 
duced within MRUs. 

(c) Develop an industrial culture by way of 
a consultative process. 

(d) Consult on implementation of new 
technology and equipment. 

(e) Review and recommend change to train- 
ing modules. 

(f) Review training and retraining. 
(g) Discuss and attempt to resolve problems 

within the Programme that may arise 
within the MRU. 

(h) Review and recommend change to skill 
module secondary tasks. 

(i) Review and recommend change to train- 
ing methods. 

(j) Identify methods of trainer accredita- 
tion. 

(k) Identification of appropriate procedures 
for skills retention. 

The Productivity and Training Groups 
may request the involvement of the full-time 
Union official and an appropriate Company 
representative at Group meetings to assist 
with the ongoing development of the Pro- 
gramme. 

Any party may seek the assistance of the 
Western Australian Industrial Relations 
Commission to assist in the resolution of any 
issue or dispute arising from the application 
of this programme. 

(9) Non-Reduction of Wages: 
When a current employee enters the 

Production Employees Skills Acquisition 
and Career Path Programme there shall be no 
reduction in wages as a result. 

Such an employee shall be classified in the 
level which most closely corresponds to the 
pre-existing wage rate, but not so as to reduce 
that pre-existing wage rate. 

The employee shall remain in that classifi- 
cation and receive the wage rate for that 
classification as periodically adjusted until 
such time as reclassification occurs in accor- 
dance with this programme. 

This clause does not apply to those persons 
employed after the date of implementation of 
this programme. 

This clause does not apply where the 
employee transfers to another MRU, or loss 
of requisite licence. 

(10) Non-Participation: 
Current employees may elect not to partic- 

ipate in the Production Employees Skills 
Acquisition and Career Path Programme. 
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Any person who elects not to participate 
in the programme and then later decides to 
participate will enter the training lists at the 
lowest level. 

This clause does not apply to those persons 
employed after the date of implementation of 
this programme. 

PARTS 
Mine Production 

(1) Progression through the Mine Production 
Skills Acquisition and Career Path Pro- 
gramme Career Streams to Level 2 shall be 
in accordance with the provisions of Part A 
of this clause. Progression to Level 1 shall 
occur on acquisition of an additional selected 
offered skill nominated by the Company. 
Progression shall be as illustrated in the chart 
in subclause (2) hereof and as further 
explained in respect of mandatory and pre- 
requisite skills in subclause (4) hereof. 

(2) Mine Production Skills Acquisition and 
Career Path Programme Career Streams 
Level 1 4 SOS 

Level 2 3 SOS 

Level 3 2 SOS Instrument Analy- 
sis 

Level 4 1 SOS Survey/ Geology 
Services 

Level 5 Induction 
(3) The Selected Offered Skills (SOS) in Mine 

Production are— 
Hauling and Services 
Dozing Services 
Dozer Construction 
Loading 
Crushing 
Drilling 
Drilling Specialisation 
Survey/Geology Services 
Instrument Specialisation 
Explosives Handling 
Blast Specialisation 
Dozer Specialisation 
Pit Control (Tom Price) 
Shovel Operation 

(4) The acquisition of Selected Offered Skills 
shall be in accordance with the following 
requirements— 

(a) Hauling and Services: 
Competent and passed out to operate 

haul trucks and associated functions as 
per task sheet. 

This is a mandatory skill and must be 
acquired at Level 4 or Level 3. 

(b) Dozing Services: 
Competent and passed out to operate 

rubber-tyred dozers, graders and associ- 
ated functions as per task sheet. 

(c) Dozer Construction: 
Competent and passed out to operate 

track dozer machines as per task sheet 
and be able to competently carry out 
bench levelling, road building, dump 
control, final pillar battering, and other 
associated tasks in mine construction. 

(d) Loading: 
Competent and passed out to operate 

front-end loaders in a production mode, 
achieving a minimum productivity fig- 
ure and carry out associated functions as 
per task sheet. 

(e) Crushing: 
Competent and passed out to operate 

the Primary Crusher/s and associated 
functions as per task sheet. 

(f) Drilling: 
Competent and passed out to operate 

blast hole drills, and associated func- 
tions as per task sheet 

(g) Drilling Specialisation: 
Competent and passed out to operate 

drill used in the individual operations 
and associated functions as per task 
sheet. 

Prior to undertaking training in this 
skill it is necessary to obtain the skill of 
drilling. 

(h) Survey/Geology Services: 
Competent and passed out to carry 

out surveying assisting functions and/or 
geology associated functions as per task 
sheet. 

(i) Instrument Specialisation: 
Competent and passed out to operate 

the nuclear and gamma logger ma- 
chines; 

or 
Competent and passed out to operate 

all survey instruments and hold a TAPE 
accreditation for introductory survey 
functions. 

(j) Explosives Handling: 
Competent and passed out to operate 

equipment and perform associated func- 
tions as per task sheet. 

(k) Blast Specialisation: 
Competent and passed out to operate 

all equipment and perform associated 
functions as per task sheet. 

Prior to undertaking training in this 
skill it is necessary to obtain the skill of 
explosives handling. 

(1) Dozer Specialisation: 
Competent and passed out in two of 

the following skill modules— 
• Dozer Services; 
• Dozer Construction; 
• Loading. 
Prior to undertaking training in this 

skill it is necessary to obtain the skill of 
dozer services or the skill of dozer 
construction. 

(m) Pit Control (Tom Price): 
Competent and passed out in Tom 

Price Pit Control and associated func- 
tions as per task sheet. 

(n) Shovel Operation: 
Competent and passed out to operate 

shovels and perform associated func- 
tions as per the task sheet. 

(5) The Selected Offered Skill undertaken by an 
employee for reclassification to Level 1 may 
be nominated by the Company so as to ensure 
that the skills profile of the workforce 
matches the Company's operational require- 
ments. However, the Company will en- 
deavour to meet employee's training prefer- 
ence where possible. This will not be an 
impediment to employees gaining further 
skills where they desire to do so. 
(C) Part K: Delete subclause (5) of this part. 

11049—5 
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DIVISION 2—PART 1 
1. Clause 5.—Service Payments: Delete subclause (8) of 

this clause and insert the following in lieu thereof— 
(8) An employee to whom the provisions of Clause 

35.—Production Employees Skills Acquisition 
and Career Path Programme applies, and whose 
classification attracts a Clause 32 wage rate equal 
to the base trade level or above, shall be paid for 
all purposes of this Award a multi-skilling 
increment allowance as follows— 
(a) after 12 months' continuous service from 

first being appointed to such a classification, 
an allowance of $7.50 per week; 

(b) after 2 years' continuous service from first 
being appointed to such a classification, an 
allowance of $13.20 per week; 

(c) provided always that no employee will be 
paid an allowance pursuant to both this 
subclause and the preceding subclause. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Ply Limited 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 204 of 1993. 

COMMISSIONER G.L. FIELDING. 
5 April 1993. 

Reasons for Decision (extemporaneous). 
THE COMMISSIONER: This is an application to amend 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. As with Application No. 18 of 1993, 
it really arises out of moves to remove existing demarcation 
barriers and provide a more flexible workforce. 

To its credit, the Union agrees with the proposal to amend 
Division 2 of Part I of the Award, which deals with the 
Applicant's rail operations to provide, in effect, that persons 
colloquially called yardmen, who have traditionally carried 
out tasks confined to inspecting and repairing rail ore 
wagons, should now, to a large degree, be interchangeable 
with other non-trade maintenance employees in the rail 
operations area. They will, for example, carry out the work 
where necessary which has formerly been carried out by the 
old trades assistant in the workshops. 

In agreeing to the change, the Union has indicated, and 
it is fair to record that it is concerned, that this should not 
be seen by it as the end of its claims and hopes for proper 
career path structures for these employees. As I understand 
the Union, it sees this more as an interim measure rather than 
as one designed to end any thought of proper career path 
development 

Nonetheless, the agreement reached between the parties 
is that, in return for doing a significantly wider range of 
tasks, the yardmen should qualify for an allowance 
equivalent to the multiskilling allowance paid to Mine 
Production Employees who are eligible to be members of 
the AWU at the various mine sites. That allowance provides 
for an additional $7.50 per week after the first 12 months' 
continuous service and after the expiration of two years' 
continuous service, that increases to $13.20 per week. 
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Both the Company and the Union representatives suggest 
that that allowance complies with the Allowances Principle 
under the State Wage Fixing Principles, and with that I 
heartily agree. I do not consider it appropriate at this stage 
to establish a new classification, particularly as one of the 
basic tenants of the agreement is dial the traditional role of 
the yardman will be maintained and that wherever possible 
that task will not be subsumed into that of a trades assistant. 

Nonetheless, the evidence is abundantly clear that there 
will be a significant increase in the work value currently 
required of the yardman. In those circumstances, I am of the 
view that that is best dealt with by an additional payment 
in the form of an allowance. I cannot think of any better 
guide for the quantum of that allowance than the current 
multiskilling allowance provided in the Award for others. 

Therefore I indicate to the parties that I am prepared to 
amend the Award in the terms of the Schedule attached to 
the application. By consent, that amendment is to operate 
from the first pay period commencing on or after 5 April 
1993. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant. 

Mr D. McLane on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 204 of 1993. 

Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 

No. A 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

5 April 1993. 
Order. 

HAVING heard A.N. Cameron on behalf of the Applicant 
and Mr D. McLane on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch; Metal and Engi- 
neering Workers' Union—Western Australia; Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers; and The Operative Painters' 
and Decorators' Union of Australia, W.A. Branch, Union of 
Workers, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the first pay period 
commencing on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
DIVISION 2—PART 1 

Clause 5.—Service Payments: After subclause (8) add the 
following subclause (9) as follows— 

(9) Mine and Port Operations Maintenance Employ- 
ees—Level 3 whose primary duties consist of 
inspecting and repairing the rail ore wagons and 
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associated tasks shall be paid for all purposes of 
this Award a multi-skilling increment allowance 
as follows— 

(a) after first 12 months' continuous service 
from first being appointed to Level 3, an 
allowance of $7.50 per week; 

(b) after two years' continuous service from first 
being appointed to Level 3, an allowance of 
$13.20 per week. 

Per Week 

MEAT INDUSTRY (NORTHWEST ABATTOIRS) 
AWARD No. A12 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 
Derby Meat Processing Co Ltd. 

No. 663 of 1993. 
Meat Industry (Northwest Abattoirs) Award 

No. A12 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

7 May 1993. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Northwest Abattoirs) Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of April, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Delete the number and word 

"9. Guarantee" where they appear and insert in lieu the 
following number and word: 

9. Deleted 
2. Clause 7.—Terms of Employment: Delete subclause 

(4) of this clause and renumber subclauses (5), (6), (7), (8) 
& (9) as (4), (5), (6), (7), & (8). 

3. Clause 9.—Guarantee: Delete this clause. 
4. Clause 10.—Wages: Delete this clause and insert in 

lieu the following: 
10.—Wages. 

The minimum rates of wages payable per week to 
adult employees covered by this award shall be as 
follows: 

Per Week 

(1) Employees in slaughtering- 
la) Slaughterman 
(b) Worker in Head Ring 
(c) Trimmer of Sides 
(d) Viscera Separator 

Column Column 
A B 

Base Over 
Class- Tally 

ification Rate 
Rate 

371.20 352.50 
330.80 313.70 
330.80 313.70 
327.20 310.20 

Column Column 
A B 

Base Over 
Class- Tally 

ification Rate 
Rate 

(e) Offal Packer 327.20 310.20 
(f) Offal Trimmer 324.30 307.40 
(g) Tally Clerk 323.70 306.80 
(h) Process Worker 317.50 300.90 

A Process Worker shall be competent to 
carry out any or all of the following 
duties—operate a rumble cleaner and roller 
cleaner; operate a spray washer, work in a 
chiller/cold room and any general duties as 
may be directed. 

(2) Employees in boning section— 
(a) Boner 356.20 338.10 
(b) Slicer 336.20 319.00 
(c) Spotter/packer 327.20 310.20 
(d) Whizzard Knife Oper- 

ator 324.30 307.40 
(e) Trimmer 324.30 307.40 
(f) Strapping, wiring or 

glueing machine oper- 
ator 324.30 307.40 

(g) Scales Operator 324.30 307.40 
(h) Tally Clerk 323.70 306.80 
(i) Process Worker 309.00 293.00 

A Process Worker shall be competent to 
carry out any or all of the following 
duties—monitoring and maintaining basic 
hygiene; work in a chiller/cold room and 
any general duties as may be directed. 

(3) Employees in by-products section— 
The five classification rates for employees in 

the by-products are broadbanded into one rate. 
Employees engaged in the five positions at 
intervals agreed between the employer and em- 
ployee but not less than fortnightly. 
(a) Operator of Continu- 

ous rendering Process- 
ing Plant 319.90 303.20 

(b) Blood Cooker or Sepa- 
rator Operator 319.90 303.20 

(c) Employees in Con- 
demned Area 319.90 303.20 

(d) Operator of Hand 
Washer 319.90 303.20 

(e) By-Products employee 
not otherwise classi- 
fied 319.90 303.20 

(4) Employees in freezer section— 
(a) Freezer hand (i.e. an 

employee who is re- 
quired to work in a 
temperature between 
minus 16 degrees Cel- 
sius and zero degrees 
Celsius) 325.20 303.20 

(b) Employees required to work in a temperature 
below minus 16 degrees. 

Celsius shall be paid an extra $1.39 per day 
provided that if minus 18 degrees Celsius 
he/she shall be paid an extra $2.67 per day 
and if the temperature is below minus 23 
degrees Celsius he shall be paid an extra 
$5.40 per day. 

(5) Employees in hide section— 
Hideman 318.60 301.90 
All work performed in prepar- 
ing hides for shipment shall 
be paid for at the time rate of 
the hideman's classification. 

319.90 303.20 

319.90 303.20 

325.20 303.20 

318.60 301.90 
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Per Week 
Column Column 

A B 
Base Over 

Class- Tally 
ification Rate 

(6) Driver of a fork lift 
(7) Employees in livestock and 

yard section— 
Stockman or penner up 

(8) Employees employed in the 
hygiene gang shall be paid a 
loading of 25 per cent of their 
ordinary hours of work. 

(9) Employees in laundry sec- 
tion:— 
Laundry hand 

(10) Adult Leading Hands— 

344.50 326.80 

316.10 299.60 

313.10 296.60 

Any employee who is placed in charge for not 
less than one day of— 
(a) not less than three and not more than ten 

other employees shall be paid at the rate of 
$11.33 per week extra; 

(b) more than ten and not more than 20 other 
employees shall be paid at the rate of $17.60 
per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $23.20 per week extra. 

OR BUNKERING (FREMANTLE) LIMITED, 1980 
No. A 20 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 

BP Australia Limited 
No. 117 of 1993. 

Oil Bunkering (Fremantle) Limited, 1980 
No. A 20 of 1981. 

COMMISSIONER R.N. GEORGE. 
16 April 1993. 

Order. 

HAVING heard Mr D. Forster on behalf of the Applicant 
and Mr D. Gittus and with him Mr J. Warm an on behalf of 
the Respondent and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Oil Bunkering (Fremantle) Limited, 1980 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 9th March 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof the following: 
1.—Tide. 

This award shall be known as the BP Fremantle Ltd 
Oil Bunkering Award 1992, No. A 20 of 1981. 

2.1 Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—^Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope and Application 
4. Operative Date and Duration of Award 
5. Definitions 
6. Contract of Service 
7. Hours (Other than Continuous Shift 

Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Shiftwork 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Higher Duties 
15. Board of Reference 
16. Representatives Interviewing Employees 
17. Time and Wages Record 
18. Maximum Rate 
19. Long Service Leave 
20. Bereavement Leave 
21. Wage Rates 
22. Allowances 
23. Award Modernisation Clause 

Appendix A—^Training Modules 
Appendix B—Structural Efficiency Agreement 
Appendix C—Parties Bound 

3. Clause 3.—Area: Delete this clause and insert in lieu 
thereof the following: 

3.—Scope and Application. 
This Award shall apply to BP (Fremantle) Limited, 

the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and to 
employees of BP (Fremantle) Limited who are eligible 
to be members of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and who are engaged on pipeline bunkering 
and all work incidental to the maintenance and 
operation of plant for such bunkering in and around the 
port of Fremantle. 

4. Clause 4.—Scope: Delete this clause and insert in lieu 
thereof the following: 

4.—Operative Date and Duration of Award. 
This award shall operate for a period of two years 

from 21.8.92. 
5. Clause 5.—Term: Delete this clause and insert in lieu 

thereof the following: 
5.—Definitions. 

(1) Bunkering Attendant 
A Bunkering Attendant is an employee who 

after the appropriate training will undertake all 
duties appropriate to the employees classification 
associated with the Bunkering Operation at the 
direction of the employee's supervisor. These 
duties will include all bunkering, product han- 
dling, clerical, maintenance and supervisory func- 
tions for which the employee has been trained and 
accredited. 

(2) Bunkering Attendant Base 
A Bunkering Attendant Base is an employee 

who is ready, willing and able to perform duties 
under the supervision of a supervisor or an 



experienced Bunkering Attendant The employee 
will undertake training in eleven Base training 
modules including B Class Licence and Hoist 
Ticket. When deemed proficient in the module the 
Bunkering Attendant Base will work independent 
of direct supervision. In addition the employee 
will train in Level 1 Modules and will undertake 
those duties when deemed proficient. 

(3) Bunkering Attendant 1 
A Bunkering Attendant 1 is a Bunkering 

Attendant Base who has satisfactorily completed 
eight Level 1 modules and who is undertaking 
fimher training in Level 2 modules. When the 
employee is deemed proficient in a Level 2 
module the employee will work independently in 
work covered by that module until reaching the 
Level 2 requirements. 

(4) Bunkering Attendant 2 
A Bunkering Attendant 2 is a Bunkering 

Attendant 1 who has satisfactorily completed nine 
Level 2 modules or 8 level 2 modules and 10 level 
1 modules and who is undertaking training in 
Level 3 modules. When the employee is deemed 
proficient in a Level 3 module die employee will 
work independently in work covered by that 
module until reaching the Level 3 requirements. 
An employee at this level will be expected to 
supervise other employees as required. 

(5) Bunkering Attendant 3 
A Bunkering Attendant 3 is a Bunkering 

Attendant 2 who has satisfactorily completed 6 
Level 3 modules, 10 Level 2 modules and 11 
Level 1 modules. The employee will undertake all 
duties in which the employee has been deemed 
competent including any additional modules as 
part of the employees training and development. 
This level is achieved by Company promotion 
when a vacancy occurs. An employee at this level 
will be expected to supervise other employees. 

(6) "Continuous Shift Employee" means an em- 
ployee who is regularly rostered to work alternat- 
ing shifts on each day including Saturdays, 
Sunday and Public Holidays. 

(7) Employment Contract 
An employees employment contract will be the 

subject of a 3 month probationary period and upon 
the successful completion the employees employ- 
ment status will be confirmed. 

(8) Training modules are training programmes out- 
lined in Appendix A of this Award. These 
modules will be updated, new modules added, old 
modules deleted to meet the changing needs of the 
business. 

6. Clause 6.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

6.—Contract of Service. 
(1) Tfermination of Employment 

(a) Except as hereinafter provided, employment 
shall be by the week. Any employee not 
specifically engaged as a casual employee 
shall be deemed to be employed by the week. 

(b) (i) Subject to paragraph (c) hereof employ- 
ment shall be terminated by a week's 
notice on either side given at any time 
during the week or by the payment of or 
the forfeiture of a week's wages as the 
case may be. 

(ii) Any employee who, having given or 
been given notice in accordance with 
paragraph (b)(i) hereof, is absent from 
work without reasonable cause (the 
proof of which shall lie with the 
employee concerned) shall be deemed 

to have abandoned their employment 
and shall not be entitled to payment for 
the time of abandoned. 

(c) Where an employee is dismissed by the 
employer for malingering, inefficiency, ne- 
glect of duty or misconduct the requirement 
under paragraph (b) hereof to give notice or 
to pay one weeks wages in lieu of notice shall 
not apply. In such cases the wages to the 
dismissed employee shall only be paid up to 
the time of the dismissal only. 

(d) The employer has the right to deduct pay- 
ment for any day the employee cannot be 
usefully employed because of any strike or 
through any breakdown of machinery or any 
stoppage of work by any cause for which the 
employer cannot reasonably be held respon- 
sible. 

(e) An employee not attending for duty shall, 
except where that absence is in accordance 
with Clause 11.—Public Holidays, Clause 
12.—Annual Leave, Clause 13.—Sick 
Leave, Clause 19.—Long Service Leave or 
Clause 20.—Bereavement Leave, lose pay 
for the actual time of such non attendance. 

(2) Rights and Obligations under the Award 
It is a term and condition of employment and 

of the rights and obligations accruing under this 
award that an employee shall— 
(a) Comply with the orders of the employer to 

work reasonable overtime, including call— 
backs, at any time during the seven days of 
the week at the appropriate remuneration 
prescribed under the Award. 

(b) Use all appropriate protective clothing and 
equipment provided by the employer for 
specific circumstances and, after appropriate 
training, safety equipment or apparatus such 
as explosimeters to supplement safety checks 
by other authorised personnel. 

(c) Comply with the employers direction to carry 
out work required for the safety of personnel 
and plant (including the continued operation 
of plant in accordance with the requirements 
of the employer both as to the work necessar- 
ily to be performed and the numbers and 
classifications of personnel required for that 
purpose) or for the emergency prevention of 
pollution. 

(d) Perform such work including shift work 
required for plant shutdowns or breakdowns 
or startups or other emergency maintenance 
as the employer shall reasonably require. The 
employer shall take into account the circum- 
stances of the individual employees which 
may reasonably affect their availability for 
such shifts. This shall not affect the obliga- 
tions of any employee whose individual 
contract of employment requires the em- 
ployee to undertake shiftwork if required. 

(e) If the employee is a shift worker who is not 
relieved as scheduled at the end of the shift, 
the employee shall continue at work at the 
appropriate overtime rates until relieved or 
otherwise authorised by the employer to 
finish work provided that the employee shall 
not be required to work more than 16 hours 
in any consecutive 24 hour period. 

(f) Comply with the employer's direction to 
keep the work place and equipment in a clean 
and safe condition. 

(3) Casual Employees 
(a) A casual employee is one engaged and paid 

as such. The period of notice of termination 
in the case of a casual employee shall be one 
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hour. If the required notice of termination is 
not given one hour's wages shall be paid by 
the employer or forfeited by the employee. 

(b) A casual employee for working ordinary 
hours shall be paid per hour one thirty-fifth 
of the weekly rate prescribed in Clause 
21.—Wage Rate of this Award for the work 
which the employee performs, plus 20 per 
cent 

(4) Timekeeping 
(a) Notwithstanding anything elsewhere con- 

tained in this award, the employer may select 
and utilise for timekeeping purposes any 
fractional or decimal proportion of an hour 
(not exceeding quarter of an hour) and may 
apply such proportion in the calculation of 
the working time of employees who without 
reasonable cause, promptly communicated to 
the employer, report for duty after their 
appointed starting times or cease duty before 
their appointed finishing times. 

(b) If the employer adopts a proportion for the 
aforesaid purpose the same proportion for the 
calculation of overtime shall be applied. 

(5) Payment of Wages 
(a) Wages shall be paid weekly or fortnightly by 

Electronic Funds Transfer (EFT) provided 
that the latest two days wages due may be 
kept in hand. Provided further that payment 
of overtime worked within the last five 
consecutive days of a pay period need not be 
made until the pay day of the following pay 
period. 

(b) Upon termination of employment wages due 
to an employee shall be paid on the day of 
such termination, or forwarded by post on the 
next working day. 

(c) On or prior to pay day, the employer shall 
state to each employee in writing the amount 
of wages to which the employee is entitled, 
the amount of deductions made therefrom 
and the net amount being paid to the 
employee. 

(d) Wages shall be paid by EFT into a bank 
account nominated by the employee. 

(e) It shall be a full discharge of the obligations 
and rights accruing from week to week under 
Clause 9.—Continuous Shift Employees of 
this award if, in pursuance of an agreement 
made between the employer and the Union, 
a diflferent method of wage payment is 
adopted averaging over a full shift cycle the 
payments accruing from shift work to a shift 
employee. This provision shall apply even if 
a shift employee fails for any reason to work 
a full shift cycle. 

(6) An employee to become entitled to payment of the 
weekly wage prescribed by this Award shall be 
available, ready and willing to perform such work 
as the employer shall from time to time lawfully 
require on the days and during the hours usually 
worked by the employee provided that an em- 
ployee, if so available, ready and willing to work 
for the whole week is dismissed other than for 
misconduct as provided in paragraph (l)(c) hereof, 
subject to (d) of subclause (1) of this Clause, shall 
be entitled to a full weeks' pay. 

7. Clause 7.—Contract of Service: Delete this clause and 
insert in lieu thereof the following: 

7.—Hours (other than Continuous Shift Employees) 
(1) Subject to the Standard Hours (Oil Companies) 

Award 1974 the ordinary working hours shall not 
exceed 70 per fortnight. The current maximum 

ordinary working hours in any one day is 7 hours 
and 47 minutes to be worked within the spread of 
hours of 7 a.m. and 7.30 p.m. The maximum 
ordinary working hours in any one day within the 
spread of hours may be changed subject to local 
agreement. 

(2) Starting and finishing times may be fixed in 
particular cases by agreement between the Com- 
pany and the union. 

(3) A meal break of 30 minutes will be taken at a 
convenient time to suit the work in hand. Where 
possible this will be taken between the hours of 
12 noon and 2 p.m. 

(4) Workers shall be allowed a rest period of ten 
minutes during the first four hours working period 
of any working day. 

8. Clause 8.—Application to Other Awards: Delete this 
clause. 

9. Clause 9.—Hours (Other than Continuous Shift 
Workers): Delete this clause. 

10. A. Clause 10.—Overtime (Other than Continuous 
Shift Workers): Renumber and retitle this clause as follows: 

8.—Overtime (Other than Continuous Shift 
Employees) 

B. Delete subclauses (4), (8)(d), (8)(f), (9)(a) and (9)(b) 
of this clause and insert in lieu thereof the following: 

(4) When a worker is required to continue working 
overtime on work other than maintenance for 
more than one hour after his/her usual finishing 
time, Monday to Friday inclusive, a minimum 
payment for three hours at overtime rates will be 
made as from the normal finishing time and, in 
addition, a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of this 
award shall be paid. 

(8) (d) In addition to the meal breaks prescribed 
herein, the employer shall provide a meal or 
pay an allowance in accordance with sub- 
clause (1) of Clause 22.—Allowances of this 
award for each meal break. 

(8) (f) Where a worker is required to commence 
work on any day earlier than 1.5 hours before 
the time when he/she would normally have 
commenced work on that day, he/she shall be 
paid a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of 
this award. 

(9) (a) Where the work continues for more than four 
hours, a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of 
this award and after each additional four 
hours a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of 
this award, providing he/she continues work- 
ing after each such qualifying period; or 

(9) (b) Where the work is extended unexpectedly 
beyond the time when the worker would 
ordinarily be expected to partake of a meal 
or any such day, a meal allowance in 
accordance with subclause (1) of Clause 
22.—Allowances of this award for the first 
such meal and a meal allowance in accor- 
dance with subclause (1) of Clause 22.— 
Allowances of this award for any subsequent 
meal. 

11. Clause 11.—Continuous Shift Workers: Delete the 
number and title and insert in lieu thereof the following: 

9.—Continuous Shift Employees. 
12. Clause 12.—Shift Work: Delete the number and title 

and insert in lieu thereof the following: 
10.—Shiftwork. 
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13. Clause 13.—Holidays: 
A. Delete the number and title and insert in lieu 

thereof the following: 
11.—Public Holidays. 

B. Delete subclause (l)(a) and insert in lieu thereof 
the following: 
(1) (a) The following days or the days observed 

in lieu shall, subject to this subclause 
and to paragraph (c) of subclause (2) of 
Clause 8.—-Overtime (Other than Con- 
tinuous Shift Workers) of this Award be 
allowed as holidays without deduction 
of pay, namely—New Year's Day, 
Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day and one 
other day as may be mutually agreed 
upon by the employee and the Com- 
pany. 

Provided that another day may be 
taken as a holiday by arrangement 
between the parties in lieu of any of the 
days named in this subclause. 

C. Where the word "worker" appears in this clause 
delete this word and replace with "employee". 

14. Clause 14.—Annual Leave: Delete the number and 
title and insert in lieu thereof the following: 

12.—Annual Leave. 
B. Delete subclause (1) and insert in lieu thereof the 

following: 
(1) A period of four consecutive weeks' leave 

with payment of not less than 1.225 of the 
ordinary wage as prescribed in Clause 21.— 
Wage Rates shall be allowed annually to an 
employee by the employer after each period 
of twelve months' continuous service with 
such employer. 

C. Where the words "a worker" and "he" appears 
in this clause delete these words and replace with 
the words "an employee". 

15. Clause 15.—Sick Leave: 
A. Delete the number and title and insert in lieu 

thereof the following: 
13.—Sick Leave. 

B. Where the words "a worker" and "he" appears 
in this clause delete these words and replace with 
the words "an employee". 

16. A. Clause 16.—Higher Duties: Delete the number and 
title and insert in lieu thereof the following: 

14.—Higher Duties. 
B. Where the words "a worker" and "he" appears 

in this clause, delete these words and replace with 
the words "an employee". 

17. Clause 17.—Under Rate Workers: Delete this clause. 
18. Clause 18.—Board of Reference: Delete the number 

and title and insert in lieu thereof the following: 
15.—Board of Reference. 

19. Clause 19.—Representatives Interviewing Workers: 
A. Delete the number and title and insert in lieu 

thereof the following: 
16.—Representatives Interviewing Employees. 

B. Delete the word "Agreement" and replace with 
the word "Award" where it appears in this clause. 

C. Delete the word "workers" and replace with the 
word "employees" where it appears in this 
clause. 

20. Clause 20.—Record: 
A. Delete the number and title and insert in lieu 

thereof the following: 
17.—Time and Wages Record. 

B. Where the word "a worker" appears in subclause 
(1) of this clause delete this word and replace with 
the word "an employee". 

C. Where the word "he" appears in subclause (2) of 
this clause delete this word and replace with the 
words "the duly accredited official". 

21. Clause 21.—Maximum Rate: 
A. Delete the number and title and insert in lieu 

thereof the following: 
18.—Maximum Rate. 

B. Insert a new Clause 21. Wage Rates as following: 
21.—Wage Rates. 

The following shall be the actual wage per week to 
employees covered by this award: 

Bunkering Attendant 3 $595.00 
Bunkering Attendant 2 $565.00 
Bunkering Attendant 1 $535.00 
Bunkering Attendant Base $505.00 

22. Clause 22.—Long Service Leave: 
A. Delete the number and title and insert in lieu 

thereof the following: 
19.—Long Service Leave. 

B. Insert a new Clause 22.—Allowances as follows: 
22.—Allowances. 

(1) A Meal Allowance of $7.40 shall be paid where 
an entitlement exists as outlined in this award. 

(2) A First Aid Allowance of $11.43 per week will be 
paid where an employee holds a current first aid 
qualification and is appointed by the employer to 
perform first aid duties. The employer shall 
reimburse the cost of fees for any courses 
necessary for an employee covered by this 
provision to obtain and maintain current the 
appropriate first aid qualification. 

23. Clause 23.—Bereavement Leave: 
A. Delete the number and title and insert in lieu 

thereof the following: 
20.—Bereavement Leave. 

B. Where the word "worker" appears in this clause 
replace with the word "employee". 

24. Clause 24.—Wages: Delete this clause. 
25. Clause 25.—Allowances: Delete this clause. 
26. Clause 22.—Allowances: Immediately following this 

clause insert the following new clause 23.—Award Moder- 
nisation as follows: 

23.—Award Modernisation Clause. 
The parties to this award agree to discuss all matters 

raised by either party for increased flexibility. All such 
discussions are premised in the understanding that: 

(1) The majority of employees at the enterprise must 
genuinely agree. 

(2) No employee will lose income as a result of the 
change. 

(3) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) must be party to any agreement In 
particular, where enterprise level discussions are 
considering matters requiring the registration of 
an agreement or an award variation, the Union 
must be invited to participate. 

(4) The Union will not unreasonably oppose any 
agreement 

(5) Neither party will unreasonably oppose amend- 
ments, variations or agreements sought by the 
other giving effect to the objects of structural 
efficiency. 

(6) Any agreement will be ratified by the W.A. 
Industrial Relations Commission. 
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(7) The dispute settling procedure will apply if 
agreement cannot be reached in the implementa- 
tion process on a particular issue. 

27. Appendix A and Appendix B: Delete these appendices 
and insert in lieu the following new Appendix A, Appendix 
B and Appendix C: 

Appendix A—Training Modules. 
Bunkering Attendant Basic 

1. Product Receipt Basic 
2. Bunkering Procedures Basic 
3. Product Knowledge Basic 
4. Tfemperature and Sampling Tfechniques 
5. Tank Farm Layout 
6. Basic Maintenance 
7. Road Vehicle Maintenance 
8. Customer Service 
9. Occupational Health and Safety I 

10. General Housekeeping 
11. Operation of Pollution Control Equipment Basic 
12. B Class Licence 
13. Hoist Licence 

Bunkering Attendant 1 

1. Product Receipt Advanced 
2. Bunkering Procedures Advanced 
3. Basic Tankship Discharge Procedures 
4. Barge and Offsite Bunkers Control 
5. Basic Pipeline Maintenance 
6. Hose Tfesting 
7. Occupational Health and Safety II 
8. Specific Tank/Pipeline Procedures 
9. Operation/Maintenance of Pollution and Emer- 

gency Equipment 
10. Basic Boiler Operational Knowledge 
11. Basic Pump Operation 

Bunkering Attendant 2 

1. Monitoring KRD Receipts 
2. Road Loading/Unloading Procedures 
3. Quality Control Tfechniques 
4. Pipeline Maintenance Advanced 
5. Degassing Procedures Basic 
6. Planned Maintenance Systems and Records 
7. Occupational Health and Safety III 
8. Basic Supervision 
9. Environment Controls 

10. Terminal Pump and Pipeline Operation 
11. Boiler Ticket 
12. Fire Fighting Basic 

Bunkering Attendant 3 

1. Pipeline Control Receipt 
2. Bunkering Scheduling Implementation 
3. Tankership Discharge Procedures Advanced 
4. Quality Control and Blending 
5. Advanced Supervision 
6. Meter Repair and Loss Control 
7. Maintenance—Management Pipelines 
8. Administration Control 
9. Work Permit Control 

10. Pollution Control AIP 
11. AIP Fire Fighting Levels 1 and 2 
12. Trade Skills 
Appendix B—Structural Efficiency Agreement 

1. Application 
This Agreement will be binding upon the Australian 

Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and BP Australia Limited in 
respect of the Company's Fremantle Bunkering Tferminal. 
This agreement is to be read in conjunction with the BP 
Fremantle Oil Bunkering Award 1992 and where any 
inconsistency appears between the award and agreement, 
this agreement will apply. All parties agree that the 
provisions of the award and this agreement represents the 
contract of employment between the parties and will be 
honoured at all times. 

2. Intent 
BP Fremantle Limited has a stated objective of being the 

best in the Industry. Consistent with this objective and the 
second structural efficiency instalment agreement the 
parties are committed to providing ongoing improved 
measurable benefits for the Company's operation and its 
employees. 

To this end this agreement provided the scope for the 
parties to continually examine the way work is performed 
and provides the consultative mechanism to perform work 
in the most efficient way to meet the changing needs of 
business. 

It is agreed that local arrangements maybe made to meet 
the specific requirements of the site for working patterns, 
arrangements and flexibilities. 
3. Workplace Co-operation 

The long term future of the Company and job security for 
its employees is dependent upon the company being 
competitive. To achieve this the company seeks a commit- 
ment from all of its employees, including site management, 
at each location to work co-operatively towards producing 
a customer service oriented, efficient, productive and safe 
work environment. 
4. Timing Flexibility for Rest, Crib and Meal Breaks 

During normal circumstances it would be the intention for 
all employees to take fixed breaks. However, where work 
needs so dictate the flexibility is sought for employees to 
take their breaks at the next convenient time. In any event 
no employee will be required to work more than six (6) 
hours without a meal break. 
5. Working Hours 

Due to the uncertainty of the timing of shipping arrivals, 
a duty crew will be available for work at any time during 
a 24 hour period 7 days a week subject to the retention of 
the current ordering system. 
6. Dispute Procedure Modification 

Measures are required to ensure all parties adhere to the 
agreed disputes procedure which emphasises orderly discus- 
sion of issues rather than precipitate actions such as bans and 
stoppages. The company is willing to entertain any 
suggestions that satisfy this objective. A consultative 
committee will have both management and employee 
representative and will discuss all issues pertinent to the 
working conditions applying to the bunkering operation. 

The parties agree that management, shop stewards and 
Union officials will exhaust the negotiating process before 
time is lost by employees. 

(a) Where any dispute or grievance arises the problem 
should first be discussed between the employee 
and the supervisor and if requested by the 
employee, a shop steward may be present. 

(b) If the dispute or grievance is unresolved the 
employee and the union representative may then 
discuss the issue with the workshop manager. 

(c) If the dispute or grievance is unresolved then the 
employee and the union representative shall 
confer with the manager. 

(d) If the dispute or grievance is unresolved the matter 
should be referred to the union state official for 
discussion with management. 

(e) Until the dispute or grievance is determined in 
accordance with the above procedure, normal 
work shall continue without prejudice. 

(f) If the matter is still not resolved it shall referred 
to the W.A. Industrial Relations Commission for 
decision. 

7. lob Security 
The Company seeks to enhance a long term job security 

for its employees by being as efficient and productive as 
possible. This has been achieved at BP (Fremantle) Ltd by 
multiskilling and a natural wastage of labour leading to a 
flexible, compact efficient workforce. 



8. Determination of Staffing Levels 
Having due regard to the forecast work needs, safety 

considerations and flexibility desires, the company will 
determine the appropriate staffing levels. If it is thought 
desirable to change die existing levels, either up or down, 
input will be sought from employees. 

Any change will be negotiated through the consultative 
committee with agreement by all parties concerned. 
9. Use of Casuals/Temporaries 

Where such situations as— 
• absence for any reason having reduced the normal 

workforce; 
• there being a defined relatively short term extra 

workload the Company, after consultation and 
agreement with employees will be able to engage 
casuals on a short term basis. In equivalent 
situations the company prefers to use its own 
employees as they are more skilled than casual 
employees. 

10. Use of Third Parties 
To meet the company's customer service efficiency and 

safety objectives it is sometimes better for certain activities 
to be done by outside parties e.g. specialist engineering 
tasks, tank cleaning/painting etc. Amy task outside this area 
to be agreed by the company and consultative committee 
prior to commencement. 
11. Adherence to Award/Agreement Conditions 

The award/agreement eventually each represents a "con- 
tract of employment" between the company and its 
employees. As such there should be commitment and 
adherence by all parties to the agreed conditions including 
such items as: 

• payment of all wages and allowances by EFT; 
• completion of all the laid down steps in the 

disputes procedure. 
12. Local Conditions 

The parties are committed to continue the improvement 
of work practices and the removal of artificial barriers. To 
this end the following productivity initiatives have been 
agreed upon and are in place: 

12.1 No demarcation subject to competency and abid- 
ance of state legislation 
Full multiskilling 
Agreed staff reductions 
Maintain Flexibility 
Safety standards maintained 
Consultative committee formed 
Agreed use of casuals (refer to Clause 9 of this 
agreement) 

12.2 Appropriate training to be made available to all 
employees who request same, to enhance their 
career path. 

12.3 All training to be voluntary to the individual. 

Appendix C—Parties Bound. 
The Applicant shall be: 

Australian Electrical, Electronics, 
Foundry and Engineering Union 
(Western Australian Branch) 
401-403 Oxford Street 
Mt. Hawthorn WA 6016 

The Respondent shall be: 
BP (Fremantle) Limited 
Cnr. Amherst & Knutsford Streets 
East Fremantle WA 6160 

PARLIAMENTARY EMPLOYEES AWARD 1989 
Nos. A 15 of 1987; A 4 and A 7 of 1988 and A 7 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Governor of Western Australia and Others. 
No. 595 of 1993. 

Parliamentary Employees Award 1989. 
Nos A 15 of 1987; A 4 and A 7 of 1988; and A 7 of 1989. 

COMMISSIONER G.L. FIELDING. 
6 April 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
27th day of October, 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

"38. Award Modernisation" add the following new number 
and title as follows— 

39. Named Parties 
2. Clause 38.—Award Modernisation: After this clause 

add the following new clause as follows— 
39—Named Parties. 

The named parties to the Award are— 
The Federated Miscellaneous Workers' Union of 

Australia, W.A. Branch 
The Governor of Western Australia in Council 
The President of the Legislative Council 
The Speaker of the Legislative Assembly 

UNIVERSITY COLLEGES AND SWANLEIGH 
AWARD 1980 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
s.40—Award Variation—Allowances Principle. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous W.A. Branch 

and 
St Thomas Moore College and Others. 

No. 930 of 1988. 
School Employees (University Colleges and Swanleigh) 

Award No. 7B of 1979 as varied. 
Domestics, works and groundsmen education. 

COMMISSIONER G.J. MARTIN. 
21 December 1988. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the applicant 
and Mr M.A. O'Connor on behalf of respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 and being 
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satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September. 1988 have 
been complied with, hereby orders— 

That the School Employees (University Colleges and 
Swanleigh) Award No. 7B of 1979 as varied be further 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 21st 
day of December, 1988. 

G. J. MARTIN, 
Commissioner. 

Schedule. 
Clause 32.—Fares and Motor Vehicle Allowances: 

Delete this clause and insert in lieu— 

32.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his normal 

working hours, by his employer, to work outside 
his usual place of employment the employer shall 
pay the employee any reasonable travelling 
expenses incurred except where an allowance is 
paid in accordance with subclause (2) of this 
clause. 

(2) (a) Where an employee is required and au- 
thorised to use his own motor vehicle in the 
course of his duties he shall be paid an 
allowance not less than that provided for in 
the schedules set out hereunder. Notwith- 
standing anything contained in this subclause 
the employer and the employee may make 
any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate 
areas, payment at the rates prescribed herein 
shall be made at the appropriate rate applica- 
ble to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the first day of July and end 
on the thirtieth day of June next following. 

Rates of Hire for use of Employee's own 
Vehicle on Employer's Business. 

Schedule 1—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600cc 1600 cc 

2600 cc -2600 cc & Under 
Metropolitan Area: 
First 4000 kilometres 71.0 
Over 4000 up to 8000 kilom- 31.2 
etres 
Over 8000 up to 16000 18.0 
kilometres 
Over 16000 kilometres 25.9 
South West Land Division: 
First 4000 kilometres 72.5 
Over 4000 up to 8000 32.1 
kilometres 
Over 8000 up to 16000 18.6 
kilometres 
Over 16000 kilometres 26.5 
North of 23.5* South Latitude: 
First 4000 kilometres 81.5 
Over 4000 up to 80)0 35.3 
kilometres 
Over 8000 up to 16000 20.0 
kilometres 
Over 16000 kilometres 23.0 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000 up to 8000 33.4 28.8 25.9 
kilometres 
Over 8000 up to 16000 19.3 16.8 15.4 
kilometres 
Over 16000 kilometres 24.3 21.0 19.0 

Schedule 2—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600 cc 

2600 cc -2600 cc & Under 
c/km c/km c/km 

Metropolitan Area: 34.5 29.7 26.7 
South West Land Division: 35.5 30.6 27.5 
North of 23.5' South Latitude: 39.2 33.8 30.5 
Rest of State: 36.9 31.7 28.5 

Schedule 3—Motor Cycles. 
Distance Travelled During a Rate 
Year on Official Business c/km 
All Areas of State: 12.1 

Motor vehicles with rotary engines are to be included in 
the 1600-2600 cc category. 

UNIVERSITY COLLEGES AND SWANLEIGH 
AWARD 1980 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.40—award variation pursuant to structural efficiency 
principle. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous W.A. Branch. 

St. Thomas More College and Others 
No. 1027 of 1988. 

Schools Employees (University Colleges and Swanleigh) 
Award 1980. 

No. 7B of 1979. 
Domestic workers education. 

COMMISSIONER J.A. NEGUS. 
12 April 1989. 

Order. 
HAVING heard Ms S.M. Jackson and with her Mr M.R. 
Kirkpatrick on behalf of the applicant and Mr M.A. 
O'Connor on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act, 1979 and having been satisfied that the 
applicant has formally committed itself to co-operate in a 
review (to be monitored by the Commission) of the Award 
to give effect to the Structural Efficiency Principle of the 
State Wage Principles which issued on 9 September, 1988 
and that until 1 July, 1989 the applicant will not pursue any 
extra claims, award or overaward, except when consistent 
with the State Wage Principles, and with the consent of the 
parties, hereby order— 

That the School Employees (University Colleges and 
Swanleigh) Award 1980 No. 7B of 1979: 

(1) be amended in accordance with the following 
Schedule to provide for the inclusion of 
Clause 2A.—State Wage Principles—Sep- 
tember 1988 to give effect to the applicant's 
"no extra claims" commitment and the 
provisions of paragraph 4 of the General 
Order No. 730 of 1988 dated 14 September, 
1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by 3% with effect on and from 
30th September 1988 in accordance with the 
rates specified in Column A of the following 
Schedule. 

60.6 54.0 
26.9 24.2 

15.6 14.3 

21.9 19.5 

62.0 55.3 
27.7 25.0 
16.3 14.8 
22.4 19.9 

69.9 62.6 
30.5 27.6 

17.4 15.9 

19.8 17.1 
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(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by 
3% with effect on and from 30th September 
1988 in accordance with the rates specified 
in the following Schedule. 

(4) be further varied by increasing the wage rates 
resulting from the increase specified in 
paragraph (2) of this Order by a flat amount 
of $10.00 per week with effect on and from 
30th March 1989 in accordance with the rates 
specified in Column B of the following 
Schedule. 

J. A. NEGUS, 
Commissioner. 

provided that this ratio may be altered by 
written agreement between the Union and the 
employee concerned. 

(b) Senior employees and leading hands ap- 
pointed as such by the employer to be in 
charge of three or more other employees shall 
be paid $14.60 per week in addition to the 
rates prescribed herein. 

(4) For all work done on any day after a break referred 
to in subclause (3) of Clause 7.—Hours of this 
award, the employee shall be paid an allowance 
of 90c per hour for each such hour worked. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the num- 

bers and title 2.—Arrangement, add the numbers and title 
2A.—State Wage Principles—September 1988. 

Clause 2.—Arrangement: Immediately after Clause 2.— 
Arrangement of this award, add the following new Clause: 

2A.—State Wage Principles—September 1988. 
(1) It is a term of this award that the Union 

undertakes, until 1st July, 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding shall 
not increase the rate of wage payable to an 
employee on 9th September 1988 or otherwise 
vary the conditions of employment applicable to 
an employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 31.—Wages: Delete this clause and insert in 
lieu the following: 

(1) The minimum weekly rates of wage payable to 
employees covered by this award shall be: 

31.—Wages. 
Column A Column B 

$ $ 
First Cook or Cook work- 309.30 319.30 
ing alone 
Other Cook(s) 301.90 311.90 
Groundsman and/or Gar- 305.50 315.50 
dener 
Domestic Employee 290.90 300.90 

The classification Domestic Employee includes 
the following designations: 

Kitchenman, Pantryman, Houseman, Yardman, 
Dining Room Attendant, Kitchenmaid, Pantry- 
maid, Housemaid, Laundress and Seamstress. 

The rates of wage prescribed in Column A shall 
operate on and from the 30th September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the 30th March 1989. 

(2) Junior Employees: 
Junior employees shall receive the following 

percentages of the adult rate for the class of work 
on which they are engaged. 

% 
Under 16 years of age  60 
16 to 17 years of age  70 
17 to 18 years of age  80 

(3) General Conditions: 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one adult 
employee employed in die same occupation, 

No. 31 of 1969. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 
No. 22 of 1980. 

Between: 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers, Applicant 
and 

Valencia Vineyards Pty Ltd and Houghton Wines, 
Respondents. 

HAVING heard Mr M.C. Hall on behalf of the applicant and 
Mr D.M. Jones on behalf of the respondents, and by consent, 
I, the undersigned. Commissioner of the Western Australian 
Industrial Commission, in pursuance of an allocation to me 
under section 54 of the Industrial Arbitration Act 1912- 
1979, and in pursuance of the powers contained in section 
92 of the said Act, and all other powers therein enabling me, 
do hereby order and declare— 

That the Wineries Award No. 31 of 1969 as amended 
and consolidated, be and the same is hereby further 
amended in accordance with the following schedule 
and that such amendment shall have effect as from the 
beginning of the first pay period commencing on or 
after the 4th day of January 1980. 

Dated at Perth this 11th day of February, 1980. 
G.A. JOHNSON, 

Commissioner. 

Schedule. 
Wineries Award No. 31 of 1969 as amended. 

Clause 7.—Wages: Delete this clause and insert in lieu:— 
7.—Wages. 

The following shall be the minimum weekly wage 
payable to workers under this award. 
(1) Adult males (total wage per week)— $ 

(a) Head cellarman or head storeman 
having charge of more than four 
workers 168.10 

(b) Head cellarman or head storeman 
having charge of four or less 
workers 165.20 

(c) Leading hand in any department 
exercising supervision over the 
work of any other worker or work- 
ers 160.60 

(d) Driver of fork lift with lifting 
capacity of— 

(i) up to and including 5000 kilos 163.60 
(ii) over 5000 kilos 169.30 

(e) All others 150.90 
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(2) Adult females (total wage per week) 
General Hand 

(3) Junior workers—Male (% of adult 
male "All Others" rate per week) 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
At 20 years of age 

(4) Junior workers—Female (% of adult 
female "General Hand" rate per 
week) 

142.60 

50 
60 
70 
80 
90 

Mult Rate 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Mult Rate 

(5) A casual worker is a person who is engaged and 
paid as such. 

Provided that this shall not apply to a worker 
who severs his contract of service or who is 
dismissed for misconduct. 

(6) Workers engaged in burning and/or waxing closed 
vats shall be paid thirty cents per hour in addition 
to the abovementioned rates. 

No. 31 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 25 of 1980. 
Between: 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, Applicant 

and 
Valencia Vineyards Pty Ltd and Houghton Wines, 

Respondents. 
HAVING heard Mr M.C. Hall on behalf of the applicant and 
Mr D.M. Jones on behalf of the respondents, and by consent, 
I, the undersigned. Commissioner of the Western Australian 
Industrial Commission, in pursuance of an allocation to me 
under section 54 of the Industrial Arbitration Act 1912- 
1979, and in pursuance of the powers contained in section 
92 of the said Act, and all other powers therein enabling me, 
do hereby order and declare— 

That the Wineries Award No. 31 of 1969 as amended 
and consolidated, be and the same is hereby further 
amended in accordance with the following schedule 
and that such amendment shall take effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of February 1980. 

Dated at Perth this 11th day of February, 1980. 
G.A. JOHNSON, 

Commissioner. 

Schedule. 
Wineries Award No. 31 of 1969 as amended. 

Clause 7.—Wages: Delete this clause and insert in lieu:— 
7.—Wages. 

The following shall be the minimum weekly wage 
payable to workers under this award. 

(1) Mult males (total wage per week)— $ 
(a) Head cellarman or head storeman 

having charge of more than four 
workers 168.10 

(b) Head cellarman or head storeman 
having charge of four or less 
workers 165.20 

(c) Leading hand in any department 
exercising supervision over the 
work of any other worker or work- 
ers 160.60 

(d) Driver of fork lift with lifting 
capacity of— 

(i) up to and including 5000 kilos 163.60 
(ii) over 5000 kilos 169.30 

(e) All others 156.00 
(2) Mult females (total wage per week) 

General Hand 149.30 
(3) Junior workers—Male (% of adult 

male "All Others" rate per week) % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Mult Rate 

(4) Junior workers—Female (% of adult 
female "General Hand" rate per 
week) % 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Mult Rate 

(5) A casual worker is a person who is engaged and 
paid as such. 

Provided that this shall not apply to a worker 
who severs his contract of service or who is 
dismissed for misconduct. 

(6) Workers engaged in burning and/or waxing closed 
vats shall be paid thirty cents per hour in addition 
to the abovementioned rates. 

BREWERY CRAFTSMEN AGREEMENT 1979 
No. C 368A of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia 
and 

Swan Brewery Co. Limited and Others. 
No. 1724 of 1988. 

COMMISSIONER S.A. KENNEDY. 
8 April 1993. 

Order. 
WHEREAS this application to amend the Brewery Crafts- 
men Agreement 1979 was filed on 22 December 1988; and 

Whereas an interim Order issued on 15 March 1991; and 
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Whereas components of this matter have been dealt with 
in other applications; and 

Whereas the length of time which has elapsed is 
significant and no party has sought to proceed on this matter. 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board and Others. 

No. P30(B) of 1992. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
19 April 1993. 

Order. 
HAVING received a letter from the Applicant dated 16 April 
1993, seeking leave to withdraw this application, the 
Commission, pursuant to the powers conferred on it as 
Public Service Arbitrator by the Industrial Relations Act 
1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Electrical Trades Union of Workers of Australia (Western 
Australian Branch) Perth and Others 

and 
State Energy Commission of Western Australia. 

No. 1420 of 1990. 

COMMISSIONER O.K. SALMON. 
22 April 1993. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to proceed with this application, the Commission, 

NOTICES— 

Award/Agreement matters— 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R7 of 1978. 
Application No. 436 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ENROLLED NURSES AND NURSING 

ASSISTANTS (GOVERNMENT) AWARD 
No. R7 of 1978". 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A. Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

1. Clause 3—Scope: Delete this clause and insert in lieu: 
3—Scope. 

This award shall apply to: 
(1) workers described in clause 31—Wages of this 

award employed by (i) the Board of Management 
of any hospital constituted pursuant to the 
provisions of section 7 to 15 of the Hospitals Act 
1927 as amended or (ii) by the Hon. Minister for 
health in any of the institutions set out in 
subsection (1) of section 19 of the Mental Health 
Act 1962 as amended in which nursing care is 
regularly given; and 

(2) enrolled nurses enrolled with the Nurses Board of 
WA employed by the respondents in the delivery 
of community health nursing services. 

This award shall not apply to employees covered by 
award Nos. 13 of 1947,14 of 1973,36 of 1965 or 35 of 1966 
or Industrial Agreement No. 24 of 1972 or any award or 
industrial agreement issued or registered as a replacement 
therefor. 

2. Clause 6—Definitions: Insert new subclauses (10) and 
(11) as follows: 

(10) ' 'Enrolled Community Nurse" means a registered 
enrolled nurse employed to work in the commu- 
nity health area. 

(11) "Enrolled Community School Nurse" means a 
registered enrolled nurse employed to work in a 
school or schools. 

3. Schedule of Respondents: Add the following: 
Hon. Minister for Health 
Government Printer 
Water Authority of Western Australia 
Building Management Authority r 
Western Australian Meat Commission 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. . 

I. CARRIGG, 
Registrar. 
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SEfCTiOM 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1795(1) of 1991. 

COMMISSIONER O.K. SALMON. 
18 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This matter is divided from 
application No. 1795 of 1991 pursuant to the power in 
s.27(l)(s) of the Industrial Relations Act 1979. 

Application No. 1795 of 1991 concerns proposals 
advanced by the State Energy Commission of Western 
Australia (SECWA) for fairly extensive variations to the 
State Energy Commission of Western Australia Wages and 
Conditions Award No. A1 of 1989. SECWA requested that 
the matters be called on for hearing and the Commission 
responded by setting down dates for conferences pursuant 
to s.32 of the Act, as it was required to do. At the first 
conference it became apparent to the Commission that the 
parties were having problems particularly in regard to 
broadbanding proposals and the benchmark rate of pay in 
those proposals. The Commission was not convinced that 
the differences could not be resolved by further private 
negotiations between the parties and it prevailed upon them 
to try again. Therefore, the conference was adjourned. 

Further conferences were unavailing. However, the 
Commission was reluctant to embark upon arbitration on 
subjects related to restructuring and enterprise efficiency, 
believing that such issues are really the province of the 
parties to be achieved in a new spirit of industrial relations 
intended to be conducted at enterprise level. Furthermore, 
the unions were opposed to arbitration on the issues in 
question. They strongly asserted that SECWA had not 
negotiated with them in good faith, and for reasons unknown 
to them had deliberately set out to achieve an arbitrated 
result. They said that they are not able to negotiate with 
SECWA when SECWA's representatives from operational 
divisions were not available to take part in the process. 
However, they further said, that notwithstanding requests, 
SECWA has not allowed the attendance of those persons, 
and has contributed to the breakdown and the extra time 
involved, of which it now complains. 

SECWA was adamant that the Commission hear and 
determine the issues. In the final analysis the Commission 
decided to hear the parties with the intention of delivering 
in principle decisions in order that negotiations concerning 
broadbanding could be re-opened, and the application was 
divided for this purpose. 

I think it is fair to say that the issue responsible for the 
greatest difference between the parties is the benchmark rate 
in a set of broadbanded classification groups intended to 
replace lengthy lists of classifications featured in the award. 
If that issue could have been resolved amicably it is not 
likely that the related lesser issues would have raised 
problems and if I can resolve the main issue it might be 
appropriate to refrain from dealing with the rest. I will come 
back to that possibility later in these reasons. 

At the outset SECWA mentioned that approximately half 
of its workforce was made up of classifications of salaried 
officers whose terms and conditions of employment are 
regulated by a federal award. In fact several levels of salary 
have been chosen by SECWA as the basis for wage rates to 
be prescribed for the proposed broadbanded groups of 
classifications in the wages employees award. 

SECWA proposes a set of 10 broadbanded classification 
groups; the first is entitled Non Trades and the remainder 
are numbered 1 to 9. Next it has taken salary levels 1/20, 

2/1 to 2/5 inclusive, 3/1 to 3/3 inclusive, and 4/1 to 4/3 
inclusive, and converted them all to weekly amounts. 
Broadbands 1 to 4 inclusive are assigned the equivalent of 
weekly salary rates for levels 2/1 to 2/4 inclusive; 
broadbands 6 to 9 inclusive are assigned the equivalent of 
salary rates for levels 3/2 to 4/3 inclusive; Non Trades are 
assigned an amount about half way between salary levels 
1/20 and 2/1; and broadband five gets an amount between 
salary levels 2/4 and 3/1. Broadband 5 is also SECWA's 
benchmark and the amount fixed for it ($478.40) is 
nominated 100%. 

The unions' benchmark rate for the key broadbanded 
classifications, tradespersons, is $494.20. This figure, they 
say, is both logical and fair within the present context which 
emphasises efficiency through restructuring, because it 
represents the true work value of tradespersons arrived at by 
a long historical process of discrete wage determination for 
SECWA's wages employees. 

In the unions' argument it would be quite unfair to depart 
from the figure proposed by them for die key group, for it 
would downgrade the work value of the classifications 
concerned. They say SECWA's proposal is without any 
proper basis in work evaluation because there has been no 
objective comparison between the work of salaried and 
wages employees. In their view SECWA has adopted a 
salaries comparison purely out of consideration for its own 
administrative convenience. 

Apparently, SECWA is taking a radical stand in this case. 
In the past the principles of comparative justice and the 
better of two worlds have been followed by the Commission 
in its task of settling industrial disputes and making orders 
concerning SECWA's wages employees. These principles 
are subsumed by the maxim treat like cases alike (which 
necessarily involves the corollary: treat unlike cases 
differently) and the like case has always been similar 
employees in private industry or the power generation and 
supply industry in other States. The unlike case has always 
been SECWA's salaried employees though, on one view at 
least, that appears to be an absurdity. The fact is that the 
unions and SECWA, for the greater part, have insisted upon 
the continuation of the like with like principle as it has 
always been applied. Moreover, the Commission has made 
it plain from time to time that in the ruling circumstance the 
like with like principle provides the surest path to industrial 
peace and stability. 

If the circumstances today were substantially those which 
prevailed up to 1979, when the Commission in Court 
Session appears to have confirmed the like with like 
principle (59 WAIG 385) I think there can be no doubt about 
that principle continuing to be adopted automatically as the 
most appropriate. But die circumstances today are not the 
same as before and the interests of all concerned have to be 
considered in the context of the considerable institutional 
chanjges taking place at this time. Enterprise based industrial 
relations is not only an objective to be attained under wage 
fixing principles, it is notoriously an important factor in the 
political debate on the subject and there is the very least 
likelihood of that debate subsiding in the foreseeable future. 
It is fair to say then, that a comparison between wages and 
salaried employees is not so radical as it may first appear 
to be. Indeed it may be a necessary first step in achieving 
an enterprise level industrial relations model that will be of 
the greatest benefit to all concerned in future. 

Enterprise based industrial relations as envisaged under 
the wage fixing principles does not exclude unions, but it 
does raise questions about the continuation of the traditional 
influence they may wield in the determination of rules or 
conditions of employment. 

As I noticed in CR 1502 of 1990, the devolvement of 
power from unions to job representatives in power stations 
is considerable. I suspect it is the same in other sections of 
the operations. It is possible that SECWA would now prefer 
to see the unions less influential in future regarding its 
employees industrial interests, and that it has a high 
expectation of dealing directly with its employees in this 
respect in future. If that is so the apparent capacity of job 
representatives to represent employees in the various 
sections may, with some further training, facilitate the most 
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effective and fairest means of enterprise negotiations, with 
unions confined to providing technical and legal advice and 
the formal processes of registering industrial agreements, 
and varying awards, etc. 

There is much more to be found in recent industrial 
relations developments in general that may support a state 
of affairs such as I have briefly described. But whilst the 
opportunity to raise such issues was available to SECWA 
during the proceedings in this case, it was not taken. Indeed, 
whilst my perception was of SECWA's dissatisfaction with 
progress on the broadbanding exercise it seemed to me to 
be accepted that the unions had exclusive representational 
power in respect of wages employees interests. 

The importance of the foregoing observation concerns the 
interests of the disputing parties. On the case presented it 
is clear to me that SECWA's interests relate to its ability to 
achieve the most economically efficient means of producing 
and distributing energy for consumption by households and 
industries in Western Australia. Ultimately, SECWA's 
interests involve the interests of the community, because 
unless it can complete economically with other States in the 
provision of reasonably priced energy new industries may 
not be encouraged to set up business in Western Australia 
and increasing employment opportunities will not be 
created. But the unions' interests are also relevant. Since 
these interests concern the protection and advancement of 
employees' industrial interests and the unions are recogni- 
sed as having exclusive representational power in respect of 
wages employees' interests, it follows that without some 
compelling argument to the contrary, these employees' 
interests must be those nominated by the unions. On balance 
I do not think that SECWA's interests are of the greater 
relevance or deserve to be recorded more weight than the 
interests of others in this case. 

In my opinion the case for SECWA does not provide 
strong enough grounds for making the connection between 
wages and salary levels as proposed. I accept that SECWA 
has said that different conditions of employment between 
these classes of employees is no longer justifiable, although 
it acknowledges that difficulties may arise in the process of 
overcoming these differences, but this concession is not 
crucial. My thinking as a member of the Commission in 
Court Session in Federated Miscellaneous Worker's Union 
of Australia, WA Branch vs. Water Authority of Western 
Australia (66 WA1G 1113 at 1114) was conditioned by the 
decision of the President of the Court of Arbitration in re 
Sick Leave Railway Employees—19 WAIG 24 at 26. In the 
absence of restrictive economic or financial circumstances, 
conditions of employment between different classes of 
employees of the same employer should be the same 
irrespective of the basis of wage and salary fixation which 
may be different. Furthermore, this notion of equality is 
supported by the decision of the Full Bench of the 
Commonwealth Conciliation and Arbitration Commission 
in re Metal Trades Award concerning employees of the State 
Electricity Commission of Victoria (27 UB 430 at 433). I 
think it follows that I would do nothing that stands in the 
way of eventually achieving common conditions of employ- 
ment amongst all of SECWA's employees, and therefore 
their interests as employees, if I was to adopt the unions' 
proposal for the benchmark rate. 

The unions are on strong ground in their criticism of 
SECWA's benchmark figure. It is as they say without any 
objective comparison between classifications as its basis. I 
do not think it satisfies work evaluation criteria in the 
prevailing context. On the other hand I think it is a sound 
proposition that $494.20 is a true work value figure for 
tradespersons in SECWA, therefore it should be the 
benchmark rate. 

Having had the opportunity to consider the respective 
cases with the benefit of the transcript I return to my 
reluctance to enquire into the matters raised in this case. I 
also remind the parties of any power to dismiss or 
discontinue matters before me pursuant to s.27(l)(a) of the 
Act. 

As I have said, the main matter of contention has been the 
benchmark rate. I have decided that question and in the 
interests of good industrial relations I do not intend to 
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embark on an inquiry into the remaining issues. However, 
I expect that any bans on joint training will be immediately 
lifted. If those bans are not lifted or any new bans are 
imposed on issues relating to broadbanding I will consider 
making orders against them as part of the settlement of this 
case. 

Minutes of declaration will now issue. 
Appearances: Mr T.A. Lemmon with him Mr C.W. 

Patman on behalf of the applicant. 
Ms M.L. Robinson on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1795(1) of 1991. 

COMMISSIONER O.K. SALMON. 
27 April 1993. 

Declaration. 
HAVING heard Mr T.A. Lemmon, with him Mr C.W. 
Patman on behalf of the Applicant, and Ms M.L. Robinson 
on behalf of the Respondents, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 
1979 hereby declares— 

That the appropriate benchmark rate for the key 
classification group in a set of broadbanded classifica- 
tions of employees encompassing all classifications 
listed in the State Energy Commission of Western 
Australia Wages and Conditions Award No. A1 of 
1989 is $494.20. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kurt Michael Beck 

and 
Argyle Diamond Mines Pty Ltd. 

No. 1379 of 1992. 
COMMISSIONER J.F. GREGOR. 

6 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: By an application filed in the 
Registry on the 30th of October 1992 Kurt Michael Beck 
(the Applicant) seeks a declaration from the Commission 
that he has been unfairly dismissed from his employment 
with Argyle Diamond Mines Pty Ltd (ADM) at Kununurra 
on the 5th of June 1992 and an Order that he be reinstated 
to the position. The Applicant claimed that he had performed 
his duty diligently in a proper and workmanlike way at all 
times and the only reason given for his termination was, in 
effect, that behaviour by him in a non work context made 
him an unsuitable employee. The issues surrounding this 
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dismissal were subject to detailed argument in proceedings 
which were held in Perth on the 14th of April 1993. One of 
the issues raised as a preliminary point was that the 
jurisdiction conferred on the Commission by Section 29 of 
the Industrial Relations Act 1979 (the Act) is not available 
in these circumstances because there has been no dismissal. 
There has been no dismissal, so the submission goes, 
because the Applicant was a casual and his employment 
came to an end as a natural consequence of a failure to 
re-engage him at the end of a period of employment 

Mr Wells of Counsel, who appeared for the Applicant, 
disputed this proposition. He maintained that because of 
deficiencies in the appointment of the Applicant at the time 
of his engagement, key provisions of the Argyle Diamond 
Mines Production Award, 1985 (the Award) were not met, 
particularly those which are set out in subclause (9) of 
Clause 9.—-Contract of Employment which provides: 

"(9) (a) A casual employee is one engaged and paid 
as such and whose employment may be 
terminated upon one hour's notice provided 
that a causal employee shall not be employed 
for more than twenty eight (2) consecutive 
calendar days without agreement between the 
relevant union and the employer." 

(b) At the time of engagement an employee shall 
be notified in writing that the engagement is 
on a casual basis." 

It was submitted by Mr Wells that the Applicant was 
neither notified in writing that he was engaged as a casual, 
as is provided in paragraph (b) of subclause (9), nor, when 
his engagement proceeded past 28 consecutive calendar 
days, was an agreement made between the relevant union 
and the employer. It was further submitted that the work 
performed by the Applicant was different in the last six or 
seven weeks of engagement from that in the first week and 
was more consistent with that of a permanent employee than 
a casual. Mr Wells sought comfort from the provisions of 
Clause 10.—Hours of Work of the Award in this respect. 
According to Mr Wells, the Applicant was treated as if he 
were not a casual because he was rostered a day off after 
every 13 days which indicated a permanent rather than 
casual occupation. 

Mr Wells also relied upon the evidence of the Applicant 
who admitted that he signed an employment declaration 
form but said he did not receive any notification of 
appointment as a casual in writing. The Applicant said that 
in the early stage of his engagement he was picked up from 
Turkey Creek (Warmun) each day and commuted to site 
from Thesday through to Friday. Eventually he was asked 
if he would camp at the Limestone Creek Village for 
weekend work. That opportunity was given to the Thrkey 
Creek Crew for weekend overtime if they wanted to work. 
On or about the 5th of June 1992 he was asked whether he 
would stay at the site for longer and returned to Warmun 
where he picked up his gear and came back to stay in the 
Limestone Creek Village. He worked there on a week to 
week basis. He was engaged on work with a group cleaning 
within the mine area. This work was to last for six weeks 
and then he was to work cleaning up the scrap metal yard. 
He was also needed on another job for two weeks to help 
remove gear from Barclay Molem warehouse. The Appli- 
cant claimed that an officer of Argyle had indicated that the 
work would last about six weeks. There were never any 
complaints about the way he did his work in fact he received 
a pat on the back for it. He was eventually told on the 5th 
of June 1992 that his application for security clearance had 
been denied and he was ordered off site. In the conduct of 
his duties he went in and out of the secure area at the 
processing plant and to all intents and purposes he regarded 
himself as a permanent employee. 

Mr Allen of Counsel, who appeared together with Ms J. 
Crowhurst of Counsel for ADM, threw a different light on 
ADM's view of the arrangements between it and the 
Applicant. Evidence, that also is the subject of a case study 
in Exhibit W6 which describes the Aboriginal employment 
policies of ADM, was given by Mr Butcher. It was said by 
Mr Butcher that he was involved with the arrangements to 

set up Aboriginal employment in Argyle in 1984. The 
programme started when casual workers were brought in 
from Turkey Creek, now known as Warmun, on a daily basis 
to assist with the construction of the mine and the 
accommodation village. That programme has continued to 
this day. What happens is a vehicle is sent to Warmun each 
morning and those persons who wish to present for work on 
site are brought to Argyle. They are then returned to 
Warmun at the end of the day's work. 

According to Mr Butcher there are four basic streams of 
employment which are offered to Aboriginals. The first, 
which has been described above, is what is known as the 
Thrkey Creek Casuals. Persons in this stream are engaged 
as casuals under the Award in accordance with arrangements 
which have been agreed by the Unions that are party to the 
Award. They receive a casual loading on their salary (see 
Exhibit Al). For instance, the salary sheets of the Applicant 
produced by Mr Allen show that for the whole of the time 
of engagement the Applicant received a loading of 20 per 
cent on his salary. The purpose of the Thrkey Creek Casual 
Programme, if it can be so described, is to allow the 
opportunity to assess individuals on their potential to work 
on a more permanent basis and for the workers to experience 
a working environment to help decide whether they wish to 
remain part of it. 

The second stream are general hands who are employed 
on a more permanent basis than the Thrkey Creek Casuals. 
They are usually contracted for a six month period. The 
group basically consists of those casuals who have shown 
their ability to adapt and display potential for further skills 
development. These hands stay at the contractors village at 
Limestone Creek and return to Warmun on the weekends. 
The type of work upon which this group is engaged is more 
permanent. Particularly it involves civil works such as road 
construction where the employees receive training on 
machinery, learning basic operating skills and aim at the end 
of the period to achieve a formally recognised certificate. 

The third stream is what is known as direct employees and 
these people work on the commute system along with all the 
other workers. They are chosen to work in the plant because 
of the potential shown as a general hand and are usually 
contracted for 12 months and encouraged to apply for 
internal positions. As a fourth option, Aboriginals can be 
engaged in the general workforce, both award and staff. 
They work the normal commute system and they are entitled 
to take part in any of the many courses which are available 
to ADM employees. Mr Butcher's evidence is that the 
Aboriginal Employment Scheme is administered by officers 
of the company who are allocated for that purpose. 

Mr Wells made some submissions concerning the status 
of the Applicant. It was his view that the question of whether 
he was a casual or not is a matter of law and that in reality 
the Award, as it addresses the classification of casuals, does 
so in a way that makes the engagement of them an exception 
to the rule. It was Mr Wells' submission that the evidence 
points to his client fitting into one of the two categories of 
permanent employment which were described by Mr 
Butcher and which were referred to in Exhibit A1. It is the 
submission on behalf of the Applicant that he was for all 
intents and purposes a permanent worker from the moment 
he came into the Limestone Creek Village because there is 
an expectation that he would be there for an indefinite 
period. The only thing that differentiated his position from 
other employees was that he was paid a 20 per cent loading. 

I need to consider the law to be applied in these matters. 
The general common law concept of casual employment in 
the absence of award coverage usually connotes an 
engagement where an employee works under a series of 
separate and distinct contracts of employment entered into 
for a fixed period and designed to meet the particular work 
requirements of that employer rather than a single and 
ongoing contract of an indefinite duration. That is not 
necessarily the way the concept has been treated in the face 
of an award however. Many awards provide for what is 
described as casual employment based on hours of work 
performed and under an ongoing contract. Commissioner 



Fielding discussed these matters in Phillip Thomas Squirrel 
v. Bibra Lakes Adventure World Pty Ltd (1984) 64 WAIG 
1834. Commission Fielding agreed with the observations of 
Olsen P. in Stewart v. Noralunga Hotel Limited (1980) 47 
SAR 402 at 420 where His Honour the President then said: 

"The essential feature of casual employment in 
common law is entry by parties into a series of specific 
engagements on particular occasions at the conclusion 
of which neither party has any further legal commit- 
ments to the other." 

That arrangement, so Commission Fielding writes, is 
distinguishable and can be contrasted to one where an 
employee works part time on the basis of a single ongoing 
contract. He observed that it was difficult to distinguish 
between the two different employee relationships. In this 
respect he said: 

"There are many borderline situations and it has 
often been said the distinction between part time and 
casual employment as outlined above can be very 
blurred and in my opinion this is one of the cases. 
Ultimately, the question of whether an employee is 
casual, in the sense of being a series of separate 
contracts, or permanent in the sense of being a single 
ongoing contract is a question of fact as is clearly 
emphasised in Doyle v. Sydney Steel Company 
Limited (1936) 56 CLR 545 (Squirrels Case op cit)." 

After further examining the term Commissioner Fielding 
concluded it was possible for a casual employee to be 
defined as being "one who is engaged and paid as such." 
Under such an engagement it is possible for the casual so 
defined to work for eight hours a day over a constant time 
of the day, seven days a week throughout the year. If one 
looks to the Award in paragraph (9)(a) of Clause 9.— 
Contract of Employment that is the precise description used 
to describe a casual and if the reasoning of Fielding C. is 
correct, and I respectfully agree that it is, then an 
examination of the evidence in this matter should be able 
to give pointers to the precise nature of the employment 
contract. 

In the instant case we have the engagement of the 
Applicant in April 1992. On the same day he signed an 
employment declaration which indicated that the basis of the 
employment was casual. He then continued with the 
engagement for a short while, journeying on a daily basis 
from Warmun to the minesite. He was then asked to stay on 
for a period of about six weeks. In the whole of that time 
he continued to receive the loading set out in the Award for 
a casual. He was engaged in work which clearly did not fall 
within that described in the second category of general hands 
described by Mr Butcher and referred to in Exhibit W6. He 
was never offered a contract of a six month period or on the 
evidence for any fixed period at all. In my view there is 
nothing which leads to the conclusion that the Applicant in 
this case was anything other than a casual employee. That 
was the way in which he was engaged and that was how he 
remained. Whether or not there has been technical breaches 
of the Award because of failure to comply with the giving 
of notice in writing on engagement or whether there has 
been a failure to give notice to the Unions, I am unable to 
determine on the facts in this matter. But in any event, 
regardless of what a finding which may result from a proper 
enquiry into those issues may disclose, they are issues for 
the purposes of this case, periphery to the determination of 
whether or not the Applicant was a casual employee. On the 
facts it is more likely than not that he was a casual and I so 
find. 

Paragraph (b) of Section 29 of the Act provides inter alia 
that: 

"(b) in the case of a claim by an employee— 

(i) that he has been unfairly dismissed from his 
employment; or 

(ii) that he has not been allowed by his employer 
a benefit, not being a benefit under an award 
or order, to which he is entitled under his 
contract of service, 

by the employee." 
(Emphasis Added) 

It is clear on the wording of subparagraph (b)(i) of Section 
29 of the Act that an employee can only refer a matter to 
the Commission if he has been unfairly dismissed. That is, 
there must be a dismissal before jurisdiction arises. On my 
finding above there has been no dismissal, there is therefore 
no jurisdiction and the invocation of Section 26 of the Act 
can not change that fact. 

In view of my findings I have no need to enquire further 
into the issues of merit which were raised. The application 
will be concluded by an Order of dismissal for wont of 
jurisdiction. 

Appearances: Mr G. Wells of Counsel, appeared on behalf 
of the Applicant. 

Mr R.D. Allen of Counsel, and with him Ms J. Crowhurst 
of Counsel, appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kurt Michael Beck 

and 
Argyle Diamond Mines Pty Ltd. 

No. 1379 of 1992. 
COMMISSIONER J.F. GREGOR. 

6 May 1993. 
Order. 

HAVING heard Mr G. Wells of Counsel on behalf of the 
Applicant and Mr R.D. Allen of Counsel and Ms J. 
Crowhurst of Counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed for 
wont of jurisdiction. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

and 
Western Mining Corporation Limited 

(Petroleum Division) 
No. 257 of 1992. 
No. 373 of 1992. 

COMMISSIONER J.F. GREGOR. 
26 November 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 27th of February 1992 
Peter Neil Ferguson (the Applicant) filed Application No. 
257 of 1992 by which he sought orders pursuant to Section 
29 of the Industrial Relations Act 1979 (the Act) for 
reinstatement to a position which had been occupied by him 
in the employ of Western Mining Corporation Limited 
(Petroleum Division) (WMC Petroleum) as a storeman at its 
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Fremantle operations. The Applicant held the position of 
storeman until the 25th of February 1992 when he was 
dismissed by WMC Petroleum in circumstances that he 
contends were unfair. 

Application No. 373 of 1992, which was dealt with 
concurrently was filed on the 19th of March 1992. By it, the 
Applicant requested Further and Better Particulars in respect 
of Application No. 257 of 1992. Answers were sought to a 
series of questions. These were detailed in the schedule to 
Application No. 373 of 1992.1 do not intend to recite them 
here as they were dealt with at hearing on the 19th of August 
1992. Later in these Reasons I will give my response to the 
submissions then received and which underpin the verbal 
orders I then made for the production of specific material. 
As I indicated earlier in these Reasons the application was 
first filed on the 27th of February 1992. It was allocated to 
the Commission as constituted on the 17th of March 1992 
following the receipt by the Registry of a request for hearing. 
In the meantime Notices of Answer had been filed. The 
content of the schedule to the Notice of Answer became a 
matter of some debate during the proceedings. Part two of 
the schedule is a recitation of WMC Petroleum's view of 
events it purports involved the Applicant during his working 
life in its employ. It is said that on a number of occasions 
during 1991-92 he had been counselled by the Company's 
officers concerning its requirements, policies, his duties and 
responsibilities and his alleged unsatisfactory attitude and 
performance. That counselling had been both written and 
verbal, repeated and adequate in the opportunity afforded to 
the Applicant to improve his level of performance. These 
claims were hotly challenged during the proceedings and I 
will give my attention to them later in these Reasons. 

The Commission, pursuant to the powers in Section 93(8) 
of the Act, directed the Deputy Registrar to investigate and 
report on the prospects of settlement of the matter. In due 
course Deputy Registrar Pope undertook that task. His report 
was submitted to the Commission on the 23rd of June 1992. 
I record here that the contents of his report have not been 
taken into account by the Commission in the ascertainment 
of any facts or reaching any conclusions in the adjudication 
of the claim. However, it is relevant to note, in respect of 
Application No. 373 of 1992 for Further and Better 
Particulars, that during the conference Mr Pilgrim, who 
appeared before Deputy Registrar Pope and who later 
appeared for WMC Petroleum in the case proper, claimed 
that the application was nothing but a "fishing expedition" 
and that his client had no intention of providing the answers 
sought. Deputy Registrar Pope, in his report, records the 
incident as follows: 

"A further matter involves Application 373 of 1992, 
further and better particulars. Mr Pilgrim claimed 373 
of 1992 was nothing but a "fishing expedition" and 
had no intention of providing answers. He considers the 
answer to 257 of 1992 plus correspondence given to Mr 
Ferguson more than adequately answered die question 
of why Mr Ferguson was terminated. Mr Pilgrim did 
offer to allow Mr Ferguson to look at his personal file 
if Mr Ferguson would drop 373 of 1992. Mr Ferguson 
declined Mr Pilgrim's offer." (See Report on File No. 
257 of 1992 Folio 15) 

It is a relevant observation, because of submissions on the 
matter later made by Mr Cuomo, of Counsel, who appeared 
for the Applicant in the hearing proper, that the Applicant 
was not represented during the conference before Deputy 
Registrar Pope. 

Suffice to say the Deputy Registrar's report was that the 
matter was not settled and it was duly listed for hearing. It 
was first listed for the 23rd of July 1992, however that date 
was vacated due to reasons beyond the control of either of 
the parties. In due course it was relisted and the hearing took 
place on the 19th of August 1992,22nd September 1992,7th 
of October 1992 and the 19th of October 1992. Matters dealt 
with on the 19th of August 1992 included, inter alia. 
Application No. 373 of 1992 for Further and Better 
Particulars. Mr Cuomo submitted to the Commission that 
the Applicant had filed in the usual way, citing the 
particulars to the extent of his knowledge but he did not refer 
at that stage to any reasons for dismissal because he was at 

the time not aware of them. The Schedule to the Answer 
from which I have quoted inter alia, above, threw no further 
light on the matter as far as he was concerned. Subsequent 
to the meeting before Deputy Registrar Pope there were a 
number of questions about particulars in relation to matters 
referred to in the Respondent's Schedule such as details of 
the Applicant's alleged non performance of duties, poor 
attitude and so on. Mr Cuomo reminded the Commission 
that at the conference before the Deputy Registrar the 
advocate for WMC Petroleum indicated that a file may be 
available if Application No. 373 of 1992 was discontinued. 
The file was identified as a personal file. It had come into 
question at the meeting because the Applicant had asked for 
access to it. Later, Counsel for the Applicant had made 
contact with senior officers of WMC Petroleum but was 
unable to obtain information by way of production of the 
personal file or in any other form. Mr Cuomo urged the 
Commission to exercise the powers of Section 27(l)(f) of 
the Act so that the relevant documentation could be 
examined. 

Mr Pilgrim opposed the application for orders for 
production on the basis that the nature of the application in 
the principal Application No. 257 of 1992 is what he 
described as a perfectly usual application which was not 
fraught with hidden agendas and difficulties of contractual 
arrangements and the like. It was argued that the Applicant 
typically knows why his services were terminated and that 
when he sought to make out his case he would call evidence 
and there would be an opportunity for that evidence to be 
reviewed. That, said Mr Pilgrim, is a normal situation but 
it was not normal that the Applicant, at the hearing stage of 
the proceedings, would want to go through the employer's 
entire filing system to ascertain whether it contains anything 
that may be of use to him. It was WMC Petroleum's 
intention to tender documentary evidence such as copies of 
written counsellings and the like so that the Commission 
would be fully informed about the relevant matters. At that 
time Counsel for the Applicant would have the opportunity 
to cross examine on any issue arising. All in all it was Mr 
Pilgrim's submission that because of the experience he had 
in the proceedings in the conference before the Deputy 
Registrar, where it appeared to him that the Applicant did 
have a comprehensive file of documents, there was no 
disadvantage in him not being able to personally access the 
personnel file which, after all, is part of the Company's 
property. 
During proceedings I responded to submissions from the 
Advocates. I expressed the opinion that an applicant, when 
faced with circumstances that confront the Applicant in this 
matter, is entitled, as a matter of fairness, to know what he 
faces and what he will need to argue even though the onus, 
as a matter of law, lies upon him to establish unfairness. 
Therefore, if relevant documentation is available he should 
be able to view that documentation and not be subject to 
what may be a legal ambush which may eventuate if he has 
not had access to relevant facts which may assist him in the 
preparation of his case. The Commission also indicated that 
the position was not exclusive of compromise. There had 
been a reasonable length of time during which production 
of available information should have occurred. It is not 
appropriate that the Applicant be allowed to go on what was 
described by WMC Petroleum as a fishing expedition. This 
certainly was not appropriate but it was appropriate and is 
appropriate that he see information relevant to himself and 
if that information was in a personal file then he should be 
able to see that. The Commission then went on to make 
Orders orally that the personal file be produced. 

The relevant file was produced. The proceedings were 
adjourned for a short period and then continued with the 
hearing of the application proper, that is the claim for Orders 
of reinstatement. The matter for adjudication arises in the 
following circumstances which I extract from submissions 
from the parties and the information relevantly before the 
Commission. The Applicant is a man of 27 years of age who 
has worked for most of his working life as a storeman. He 
worked for a number of employers before he was engaged 
by WMC Petroleum to work in its warehouse in Fremantle. 
One of those employers was Southside Mitsubishi Pty Ltd. 
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On his employment application form to WMC Petroleum 
(see Exhibit C19) the Applicant in these proceedings noted 
that he had been employed by that employer and that he had 
been unfairly dismissed from the service of that firm. It 
comes to pass that the dismissal was the subject of 
proceedings by the Commission otherwise constituted; the 
result of the case being that the Applicant in these 
proceedings was found to have been unfairly dismissed but, 
for the reasons set out in the Reasons for Decision of the 
Commission, was not reinstated (Peter Neil Ferguson v. 
Southside Autos (1981) Pty Ltd as trustees for Southside 
Unit Trust trading as "Southside Mitsubishi" (1990) 70 
WAIG 2882) (Southside Mitsubishi Case). As Mr Pilgrim 
sought to rely upon it, I will deal with the relevance of that 
case later in these Reasons. It is clear that the Applicant fully 
detailed on the application form his work history from 1985 
until the time he applied for employment with WMC 
Petroleum. 

He was successful in his application for the job. When he 
commenced there were two employees at the Fremantle 
warehouse. One was a senior storeman while the Applicant 
was the junior person at the workplace. He was then working 
under what was his first supervisor, one Matthews. 
According to evidence there were some difficulties at that 
time at the warehouse. These matters went to the state of the 
inventory and stock control, safety procedures both in 
storage and disposal of equipment and the use of that 
equipment. As to these matters there were various consulta- 
tions, if one can describe them as that, between Matthews, 
the Applicant and the superintendent, Mr Winter who in due 
course gave evidence before the Commission. There was, 
though, a deterioration in the relationship between Matthews 
and the Applicant but the work contribution of the 
Applicant, was at the time, according to Mr Cuomo, within 
his capabilities and there was acknowledgement of that in 
various appraisals which were done of his work during that 
period. Exhibits C4, C5 and C6 were said to be indicative 
of this. However, during this time there were difficulties 
between WMC Petroleum and Matthews. As a result 
Matthews services were terminated. After some time a new 
supervisor was recruited and that supervisor remained until 
the termination of the Applicant's services. It was said that 
the relationship between the Applicant and the new 
supervisor, Mr Michael Watt, became central to this issue. 
This was so because, according to the Applicant, Mr Watt 
had preconceived ideas both as to the desirability of the 
Applicant remaining in his post and to the nature of the work 
that he wished him to do. It was said by the Applicant, that 
the work was downgraded. He was put in a position where 
he was under criticism which was not justified to an extent 
that is not disclosed by any of the documentation, for 
instance the performance appraisals, or indeed to the 
Applicant himself at the time. 

Towards the end of 1991 the situation deteriorated. It is 
claimed by the Applicant he was put under more and more 
pressure. He was told various different and derogatory 
things regarding his performance and this was after he had 
been assured, by way of his performance appraisals, that he 
was doing the job that was desired of him at that stage. A 
performance appraisal was carried out by Mr Winter in 
November 1991. The Applicant was classified as being good 
on all the criteria appraised except one of interpersonal 
communication where he was marked satisfactory. On the 
11th of December 1991 the Applicant was counselled, if one 
can describe it as that, by his immediate supervisor Mr Watt 
for having a negative attitude. He was relieved of some of 
the paperwork and other duties such as the use of the forklift. 
He was also placed on probation. On the 29th of January 
1992 the Applicant was so concerned about his situation that 
he rang die General Manager's secretary, apparently 
intending to speak to the General Manager. The secretary 
recorded a file note (Exhibit CIO) of the telephone call. In 
due course she passed the detail of that telephone 
conversation to company officers. The secretary who took 
the phone call indicated in the last paragraph of her file note 
that she had developed the feeling that the Applicant wanted 
his complaints, which are set out in some detail in the note, 
brought to the attention of someone else other than his direct 

line senior supervisor, Mr Winter. However, it seems as 
though she was not able to assist with that request. It should 
be noted that during the conversation with the secretary the 
Applicant questioned why he had been placed on probation. 

Of interest in the chronology of events is that on the 4th 
of February 1992 the Applicant enrolled in an Interpersonal 
Skills course run by TAFE. He did not enrol at Fremantle 
TAPE college but at a college closer to where he lived in 
Kelmscott. It is relevant also that the course in which he 
enrolled was the area that his performance appraisal 
classified him as being satisfactory as opposed to good for 
the other aspects of his work, that is, the aspect which on 
the performance appraisal most needed attention. After he 
had enrolled at TAFE the Applicant asked for leave to attend 
classes or, it is more accurate to say, for a consideration that 
he be allowed to leave work early on the days on which his 
classes occurred. As the institution that he was to attend was 
some distance away from Fremantle and apparently his 
classes commenced at 5.00pm he wished to leave work at 
4.00pm which was a little earlier than his scheduled time for 
finish, so he made the application for permission to leave 
at that time. Some significance was attached to this request 
by WMC Petroleum. 

In mid February 1992 the Applicant was absent from 
work and produced a medical certificate indicating he was 
suffering from a stress related illness. By reference to the 
Southside Mitsubishi Case (supra) Mr Pilgrim attempted to 
draw parallels between this illness and a situation which was 
said by him to have occurred before. I will deal with the 
relevance of this submission in my analysis of the facts in 
this matter. On the 13th of February 1992 the Applicant had 
his keys to the various store houses at the warehouse 
complex taken from him by Mr Watt. On the 17th of 
.February 1992, after a meeting with Mr Winter and another 
manager, the Applicant was placed on special paid leave. It 
was at this meeting that the Applicant's absence from work 
in February 1992 on sick leave and attendances upon the 
HBF medical practitioner were discussed. The decision by 
Mr Winter to place the Applicant on special paid leave was 
made pending a meeting with Mr Pilcher who is, as I 
understand it, the officer of WMC Petroleum who has 
overall responsibility for the area. On the 25th of February 
1992, following a discussion between Mr Pilcher, Mr Winter 
and the Applicant, the Applicant received a letter of 
termination. A copy of the letter is before the Commission 
in Exhibit C16. Formal parts omitted, it advises the 
Applicant as follows: 

"This is to confirm that the meeting between 
yourself, myself and Mr C. Winter on 25 February 1992 
resulted in your services with the Company being 
terminated effective 10th March 1992." 

It is the submission of Mr Cuomo that the Applicant left 
WMC Petroleum virtually unable to discover what he had 
done wrong. According to Mr Cuomo, the warnings, such 
as they were, were ineffective in their own terms or they 
were warnings for another purpose which was rendered 
manifest by the apparent vagueness of the warnings 
themselves. However, regardless of that, at the stage they 
were given the Applicant was effectively unaware of the 
underlying allegations. The Applicant went from a position 
of being subject to an earlier stream of positive feedback to 
a situation where he was unaware, in real terms, of why his 
employer was distressed about his activities. In effect, there 
was no fair warning given to him. Mr Cuomo suggested 
because of that, the Commission should look behind 
warnings given to ascertain the circumstances the Applicant 
faced. This would determine the nature of the employment 
relationship at that stage and precisely what the warnings 
meant. The Applicant's position was that no matter what 
these vague and unstated reasons were, he did the job he was 
contracted to do. He performed in a manner that was 
adequate in the circumstances. Only during the progress of 
the case did he become aware that there were specific 
allegations directed to his alleged inefficiency. The conduct 
of his supervisors at the time immediately prior to his 
dismissal caused him great stress and he was put in the 
position finally where he was told either he should leave or 
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he would be sacked. Because he felt there were no reasons 
to go he said so and he was sacked. 

On behalf of the WMC Petroleum, Mr Pilgrim submitted 
that the essence of the matter was that the Applicant had 
been counselled by Company officers concerning its 
requirements and policies; his duties and responsibilities and 
its perception of his unsatisfactory attitude and performance. 
Those counsellings were both written and verbal. Repeated 
and adequate opportunity was given to the Applicant to 
improve his performance, but he continued to be an 
unsatisfactory employee until his services were terminated 
on the 25th of February 1992 by payment of two weeks' pay 
in lieu of notice. It was WMC Petroleum's position that the 
Applicant had a poor relationship with his first supervisor 
and that over a long period of time he demonstrated a refusal 
to accept supervision from a succeeding supervisor. By such 
refusal he did not comply with the lawful requirements of 
his employer and directions from its supervisor. In fact, the 
Applicant, at least in the company's perception, resented the 
fact that Michael Watt had been appointed as a senior 
storeman. He showed that resentment in a number of ways; 
by his refusal and neglect to cany out lawful instructions on 
many occasions. He by-passed his superior and on occasions 
by-passed his superintendent. He was counselled about his 
performance and attitude towards his previous supervisor 
and also to his last supervisor Michael Watt. This occurred 
between the 11th of Da;ember 1991 to the 12th of February 
1992. So there was no isolated circumstance in which the 
Applicant was counselled and directed. Everything was 
done to develop and encourage him as an employee, but 
WMC Petroleum's efforts in that respect were fruitless. The 
Applicant was a man out of step with others and WMC 
Petroleum made a considerable investment in endeavouring 
to encourage and guide him, but again to no avail. There 
was, in fact, by the Applicant's misconduct a total 
breakdown in the employment relationship. 

The Applicant appeared and gave evidence on his own 
behalf. Evidence was called on behalf of WMC Petroleum 
from Mr C.C. Winter who is the Materials/Contracts 
Superintendent. Evidence was also taken from Michael Watt 
who said that his position was a Senior Storeman at WMC 
Petroleum Fremantle warehouse, a position which he had 
held for 14 months. The evidence of all these witnesses is 
lengthy and detailed. Rather than produce individual 
recitations of the evidentiary material submitted by them, it 
is my intention to make reference to their evidence in my 
analysis. When 1 do so, I will highlight those matters that 
I believe are relevant to the proper finding of facts in this 
case. Before making my findings on the evidence, I will 
deal, albeit in brief, with the law to be applied in these 
matters. I do so in brief because the rules are oft stated and 
well known. 

An unfair dismissal essentially is an act unilaterally 
performed by an employer in terminating a contract of 
employment which is subsequently found to be unfair. The 
seminal case in this area in which the rule has been laid 
down is Miles v. Federated Miscellaneous Workers Union 
of Australia, Hospital Service and Miscellaneous, WA 
Branch (1985) 65 WAIG 385 (the Undercliffe Case) where 
Brinsden I said: 

"Has there been or has there not been oppression, 
injustice, or unfair dealing on the part of the employer 
towards the employee in the exercise of its recognised 
right to terminate the contract of employment." 

Essentially the underpinning for this proposition is that 
the dismissal will be held to be unfair when it is found that 
the employee has, as was stated in Loty and Holloway v. 
Australian Workers Union (1971) 71 AR 95, had less than 
'a fair deal'. 

The circumstances which present in the instant case and 
the factors to be considered include, amongst others, these. 
The Commission, by virtue of Section 26(1 )(c) of the Act, 
has to have regard to the issue of fairness considering the 
interests of both parties, that is the employer and the 
employee. The personal circumstances of the employee and 
his past performance record or length of service need also 
to be taken into consideration (see Robe River Iron 
Associates v. Construction, Mining and Energy Workers 

Union of Australia, West Australian Branch (1989) 69 
WAIG 1027. Insofar as previous employment with other 
employers is concerned it is the submission of Mr Pilgrim 
that on the Similar Evidence Rule matters before the 
Commission in Southside Mitsubishi Case (supra) can be 
properly taken into account. The rule is expressed in Cross 
(see Cross On Evidence, David Bum QC, JD Heydon, 
Butterworths, 1986 page 508 et seq) where the learned 
authors say: 

"Statement of the Rule 11.3 
The prosecution may not adduce evidence of 

character or of the misconduct of the accused on other 
occasion "including the possession of discreditable 
material" if that evidence shows that he had a 
propensity to commit crime, or crime of a particular 
kind, or that he was a sort of person likely to have 
committed the crime with which he is charged, unless 
the evidence is highly probative of the fact in issue." 

In my view, the rule is not applicable in the instant 
circumstances. As the learned authors in Cross observe, the 
name of the Rule itself is doubly misleading because it 
describes an exclusionary rule in a phrase more apt to 
describe one of the principle exceptions to it, and because 
it suggests a unifying factor between the situations in this 
area which they do not necessarily possess. In short the rule 
imputes the opposite meaning to that suggested by Mr 
Pilgrim. Therefore reference to material in the Southside 
Mitsubishi Case (supra) is not, and can not be, admissible 
as being of probative value in the current application and for 
that reason I do not intend to take into account the 
submissions that were made concerning that case. 

The question of warnings is a contentious one and has 
been dealt with on a number of occasions. However, the 
dicta of the Full Bench in Breweries and Bottle Yards 
Employees Industrial Union v. Bond Brewing WA Ltd 
(1989) 69 WAIG 3228 is apposite in my respectful view. 
That is, whether notification or counselling has been given 
to the employee of the employer's grievances concerning the 
employee's conduct and performance, and whether there has 
been express warning of the consequences thereof. The 
question of procedural fairness has been discussed in 
Mouritz v. The Shire of Esperance (1990) 70 WAIG 2130. 
Particularly relevant in this case is the question of poor 
performance. I think it is fair to say that tribunals have 
adopted the view that the employer is obliged to counsel and 
warn the employee of the matters comprising poor work 
performance and to advise the employee of the conse- 
quences. If there is a failure by the employer to counsel or 
warn an employee, that is a consideration to be taken into 
account (see Wheeler v. Phillip Morris (1989) 97 ALR 282). 
Finally whether the employee was given any reasons by the 
employer for the dismissal, is also a relevant consideration. 
This was discussed in AWU v. Robe River Iron Associates 
(1987) 67 WAIG 1329. Albeit it brief, I think that is a 
sufficient discussion of the relevant law to be applied in this 
matter. 

Before I record the relevant matters for consideration I 
state my findings on the witness credibility. Insofar as the 
Applicant is concerned, he gave long and detailed evidence 
and was subject to extensive cross examination by a skilled 
and experienced advocate. Through this process he was 
subject to considerable pressure and stress but through it his 
story was consistent. I can see no reason, after careful 
consideration of both his examination in chief and cross 
examination where there are no major inconsistencies, why 
I should not accept him as a witness of truth. Insofar as Mr 
Winter, the Materials/Contracts Superintendent, is con- 
cerned his evidence appears to me to record the facts of the 
matter as he remembered them. There is no attempt by him 
at obfuscation or to confuse. In essence he appears to me to 
be a truthful witness but his evidence points very much in 
the direction of some comfort to the evidence of the 
Applicant. Insofar as Mr Watt is concerned, I have some 
difficulties with his evidence. For instance, he decided 
unilaterally to remove keys from the possession of the 
Applicant, an act of which caused the Applicant difficulties 
in performing his job, then reported to senior officers of the 
Company that the Applicant had, in effect, not correctly 



performed his job. The location of drums outside the safety 
bunded area was an example of this. It seems to me that on 
a review of what happened in this incident it could be found 
that Mr Winter did not know the precise details until some 
time after it occurred, if indeed he knew at all before hearing 
the evidence of Mr Watt during the hearing of the case. Mr 
Watt obviously had difficulty or conflict with the Applicant. 
During his evidence he was inclined to express views about 
the Applicant's state of mind, yet no basis was offered for 
the reasons for these views. Again they appear to be views 
which may have been part of the consideration of the 
termination. They leave me with doubts as to whether they 
were part of the matrix of information that was considered 
and which led to the termination. I say this because there 
is conflict in Watt's evidence with the other evidence on 
what occurred at the meeting between the Applicant and Mr 
Pilcher on the 25th of February 1992. For these reasons I 
have doubts over the evidence of Mr Watt. If I can 
summarise my finding insofar as the evidentiary material is 
concerned, I favour the evidence of the Applicant, particu- 
larly when the evidence is in conflict with that of Mr Watt. 

I turn now to my analysis of the evidentiary material. The 
Applicant commenced duties with WMC Petroleum as a 
storeman. The Company knew full well his background. He 
made no attempt to hide that he had been dismissed from 
the employ of a previous employer in circumstances which 
had become the subject of proceedings in this Commission. 
If WMC Petroleum had wished to check, as it were, at the 
point of engagement about what happened it either did not, 
or if it did, it accepted the circumstances that the previous 
dismissal ought not impede the offer of a contract of 
employment. That is the first matter which erects a sign post 
to die Applicant's honesty. The Applicant commenced work 
at Fremande. He was anxious to be a useful employee and 
on the evidence, in an effort to make a contribution to the 
employer's operations, he set about doing a range of duties 
that he believed properly fell within the ambit of a 
storeman's work. TTiis was during the period when the ex 
employee Matthews was the senior storeman. There were 
obviously some conflicts with Matthews but the end result 
of those conflicts was that the Applicant remained employed 
whereas, because of his conduct, Matthews was dismissed. 
Then, the Applicant faced the situation where his employer 
advertised to replace Matthews. The employer did not 
believe that the Applicant was the right person for the senior 
posidon. That conclusion is perfecdy available to WMC 
Petroleum if, on its own analysis of the facts, it so 
concluded. WMC Petroleum appointed Michael Watt It 
seems though, on the evidence of Winter, that not a lot was 
done to delineate the duties of the two except when the 
Applicant was asked to set down what he believed his duties 
were (see Exhibit C3). This was done in November 1991. 
It seems that the Applicant's impression of his duties was 
not satisfactory to Michael Watt and it appears as though 
Watt, in an effort to assert his authority as a supervisor, 
gradually changed those duties. Up until this time every- 
thing insofar as the Applicant's duties were concerned, had 
gone along quite well. He was subject to performance 
appraisals which indicate this (see Exhibit C6). 

The Respondent Company says to the Commission that 
the Applicant had an apprehension of his own value which 
was far and away above that which it would reasonably 
allocate to him. WMC Petroleum cite in support Exhibit C5 
where the Applicant, in filling out the performance appraisal 
form, rated himself excellent in every category. The 
Applicant's answer to that is that he did not quite understand 
the purpose of self appraisal. That is a perfectly understand- 
able position for him to take. In human resource manage- 
ment it is clear that when self appraisal is being undertaken 
persons involved in it have to be educated as to the purpose 
and procedure of the technique. The Applicant fully admits 
that he did not understand exactly what he was supposed to 
do. When it was explained to him, there was another 
appraisal (Exhibit C6) which rates his performance as good 
in most of the categories except for one. At the end of the 
performance appraisal the key indicators are such that, in an 
overall assessment, his application and attitude on the job 
were said to have improved considerably since the ware- 

house reorganisation and there was an expectation of 
consolidation. The appraiser's comments were appreciative 
of the fact that the reorganisation had assisted the Applicant 
and Mr Pilcher, who was the reviewer, looked forward to 
further improvement next year. That appraisal, which on any 
measure was satisfactory, was completed in November 1991 
but the Applicant's services were terminated for what 
amounts to poor performance just three months later. 

This raises the question of what happened in the 
meantime. The evidence is indicative that the most 
influential factor was that Mr Watt gradually had the 
Applicant do less and less of the work that the Applicant 
perceived to properly be the work of a storeman and this 
caused him upset. I am inclined to accept the evidence of 
the Applicant that his wish to answer telephones when they 
rang was out of enthusiasm and not for some purpose 
derogatory of the status of Mr Watt as Mr Watt's evidence 
seems to indicate. It is also not sufficient, I believe, to 
remove from the Applicant his administrative duties on the 
basis that some of the paper work was dirty, which seems 
to be the key reason that this was done. The Applicant was 
left with less and less to do and this caused him concern, 
so much so that he suffered stress and as a result went to 
see a doctor. Much was made by Mr Watt about his 
apprehension of the Applicant's psychological condition. By 
February Mr Watt was concerned that the Applicant would 
either do damage to himself or company property and that 
is why he allegedly removed from him the keys to areas that 
the Applicant needed to enter as part of his job. Mr Watt 
advanced no basis for this concern. He did not consult with 
anyone to get professional advice on the behaviour of the 
Applicant. He seemed to conclude that because the 
Applicant had received treatment for stress related illnesses 
that there was an intractable problem. 

The Applicant's alleged stress condition, I believe, was 
given a disproportionate weighting by Mr Watt particularly, 
it appears, because of his own perception of it. The 
perception, with respect to him, is an old fashioned one. For 
instance, if the Applicant had broken his leg at work and 
received treatment from a medical practitioner that is a 
circumstance that most people commonly accept and would 
be treated as workers compensation. However because there 
was a difficulty with stress and professional counselling was 
involved it seems as though Mr Watt put this in a different 
category, when in reality it is not if it is an illness arising 
out of the employee's work. Further, without any real reason 
that can be given substance by examination of the facts in 
this matter, Mr Watt decided that the Applicant was in such 
a state of mind that he may do damage to himself or the 
Company's property. That was a conclusion which, on the 
evidence before the Commission, was an overreaction. 

There is also complaint by Mr Winter that the Applicant 
had avoided making application through the line authority, 
that is through Watt to himself, concerning placement in 
another part of the Company's operations. Winter had 
discussed with the Applicant educational avenues he might 
explore but in his evidence expressed considerable excep- 
tion that the Applicant raised his desires in respect of 
relocation during a phone call he had with an operational 
manager. This, according to Mr Winter, was an action 
indicative of the Applicant's propensity to avoid going 
through the proper channels. There is a different interpreta- 
tion that can be placed upon the incident. It appears from 
the evidence of the Applicant, which I accept, that he 
regularly had telephone discussions in the course of his duty 
with persons who were users of the store. It is not at all 
surprising that during those discussions the Applicant may 
have raised with an operational manager the question of 
employment opportunities in his area. In the circumstances, 
in my view, that can not be seen as an attempt by the 
Applicant to destroy the reporting function or subvert his 
supervisors authority as Mr Winter would have the 
Commission believe. It was clearly a fortuitous circum- 
stance and there is no evidence at all to suggest the 
Applicant meant harm by it. Just as he meant no harm by 
enrolling in a subject of interpersonal skills; an area where 
he had teen found in his assessment to be lacking, as it were. 
He enrolled at a TAFE college convenient to his home to 
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do the subject in his own time. However he needed a little 
extra time to get to the school and therefore asked for an 
early finish. This provoked a most disproportionate reaction 
from both Mr Watt and Mr Winter. They saw it as an attempt 
to destroy the line authority whereas clearly it was, and can 
be seen, as a genuine attempt by the Applicant to better 
himself in a skill area that WMC Petroleum's own 
appraisers had found him deficient. 

The pressure built to a stage where the Applicant felt that 
he was in the position where he would have to make a plea 
to some other authority higher than Mr Winter. He did so 
by attempting to contact the General Manager. This also 
caused Mr Winter some distress and perhaps in normal 
circumstances he would be entitled to be distressed. But the 
Applicant was in a situation where all of his attempts to 
work through the system seemed to him to be fruitless. 
Surely it can not be the situation that if that is a workers 
perception, that he can not attempt to contact a senior 
official in the company in which he is employed to obtain 
relief. If that action was contrary to policy he could be told, 
but at the same time his plea for assistance could have been 
answered. If that had happened in this case it may have 
resolved a lot of problems. But that was not the situation and 
the fact that the Applicant tried to make the contact, 
unsuccessfully as it turns out, is not a matter which, of itself, 
should lead to his termination. Although, in fairness to 
WMC Petroleum, it is an issue which ought to be considered 
in the matrix of facts. 

This matter came to a head, though, because of an incident 
involving safety. It is said that the Applicant was told by Mr 
Watt to place drums of chemicals in a safe storage area. The 
safe storage area is a bunded section in the warehouse. The 
evidence indicates that Mr Watt claims the drums had been 
left outside that area and he made a report. There is strange 
timing with the written reports on these matters (see Exhibit 
C18 and €21). In his evidence Mr Watt was unsure why 
these exhibits, which were sent as faxes, were timed at one 
minute apart on the 14th of February 1992. However €18 
reports the incident with the flammable liquids and makes 
the allegation that the Applicant had ignored the request by 
Watt to store the chemicals correctly and that was a serious 
breach of regulations. It was the inspection which resulted 
from Watt's complaint that led to a meeting with Mr Pilcher 
and ultimately to the dismissal of the Applicant. On the 
evidence, it is open to conclude that the Applicant left the 
drums where he did because he had already had his keys 
removed from him and therefore could not access the 
bunded store. That seems to be a fact unknown to Mr Winter 
at the time whose evidence was indicative that the removal 
of the keys occurred after his inspections with the Safety 
Officer, at his direction. Mr Watt's evidence was he 
removed the keys from the Applicant because of his 
perception of the Applicant's state of mind. However it is 
important that these events were separated in time. 

It is my view that the senior officers of the Company, 
when assessing the final incident and then putting it together 
with the other material available to them, drew conclusions 
which were, on proper analysis of the facts, not open. They 
drew the conclusion that, nothwithstanding their own 
reasonably contemporaneous satisfactory performance ap- 
praisal, the Applicant's performance was so unsatisfactory 
that the relationship should be terminated. They could and 
should have reached the conclusion, because it was open to 
them to so do, that he had been placed in a situation by his 
supervisor by the gradual removal of major functions of his 
job so that he become destabilised and was suffering from 
stress. The stress is, on the evidence, attributable, at least 
in part, to the treatment given to him. The conduct relating 
to stress aside there is no substantial reason to conclude that 
there has been a wilful decision by the Applicant to fail to 
comply with WMC Petroleum's policies. It appears to me 
that WMC Petroleum aggregated a number of circumstantial 
events and drew the conclusion that it ought terminate the 
services of the Applicant. 

It is open to conclude that the schedule to the Notice of 
Answer which described the alleged behaviour of the 
Applicant is not bom out by the facts. If the facts of the 
matter were as described in the schedule that would be a 

classic reason for dismissal. It appears, on the face of it, that 
the dismissal was effected and the classic reasons in 
justification thereof were inserted in the Notice of Answer. 
The rebuttal of the claim of unfair dismissal has the hall 
marks of being designed to justify the claims in the Notice 
of Answer as opposed to the facts of the dismissal itself. 
There are ingredients in this case which do and are indicative 
of behaviour by the Applicant which, under normal 
circumstances, would be behaviour about which the em- 
ployer would be entitled to be concerned. However taken on 
the whole the circumstances which were influential in that 
behaviour were very much the creation of the line officers 
closely associated with the supervision of the Applicant and 
they must bear a heavy responsibility for the outcome in this 
matter. Their decisions were relied upon by senior officers 
of WMC Petroleum and, on the evidence, now it has been 
subject to careful review, that reliance was misplaced. In the 
circumstances and on the case law to be applied, this 
Applicant has received less than a fair go. The legal right 
to terminate the contract has been unfairly and harshly 
exercised. 

It falls now to consider the fundamental reason for the 
Applicant's claim, that is he seeks Orders for reinstatement. 
The principles which are generally accepted to be applied 
in claims for reinstatement were outlined by the Full Bench 
in Max Winkless Pty Ltd v. Bell and Another (1986) 66 
WA1G 847 at 848 (Max Winkless). In his Reasons for 
Decision His Honour the then President wrote: 

"(a) The prime object of Section 29(b)(i) is to ensure 
that the continuity of employment was not 
unfairly disturbed. 

(b) This is not to say that reinstatement should be 
automatic in the case of unfairness. It has long 
been recognised that reinstatement should not be 
awarded where it is impractical, nor where 
management has a genuine distrust and lack of 
confidence in the employee, nor if reinstatement 
would adversely affect staff moral or general 
discipline. Reinstatement should not be contem- 
plated by the Commission without full regard for 
the consequences. 

(c) Reinstatement is not however to be avoided 
simply because of the mere probability of discom- 
fort in the workplace." 

However as mentioned by His Honour the President in 
Neville Max Woodberry v. Koolan Island Club Inc 
(unreported) the authority of Max Winkless (supra) must be 
considered against the Decision of the Full Bench in 
Federated Clerks Union v. George Moss Pty Ltd (1991) 71 
WAIG 318 (George Moss). In its Reasons for Decision in 
George Moss the Full Bench said: 

"In the circumstances, and in the absence of such a 
remedy as compensation at large, then, as a matter of 
equity, good conscience and the substantial merits of 
the case, it seems to us that some of the impediments 
to reinstatement, expressed in Max Winkless Pty Ltd 
v. Bell ..., must now be regarded as less important 
conditions than the exercise of discretion in the absence 
of any substantial remedy other than reinstatement in 
successful claims of unfair dismissal. 

In the event that no declaration of unfair dismissal 
in isolation as it were could be made then such a 
declaration could be made accompanied by other orders 
than reinstatement, such as an order that a reference 
acknowledging unfair dismissal be provided to the 
successful applicant, applicant etc. In other words 
reinstatement is the primary existing remedy." 

In my view it is fair to say that the current state of the 
law in this Commission concerning reinstatement is that, put 
shortly, reinstatement is more likely than not to be the 
remedy for unfair dismissal. 

This is not a case where there have been inordinate delays 
on behalf of the Applicant in seeking relief from the 
circumstances in which he found himself. Nor do any of the 
matters for consideration which are raised in Max Winkless 
(supra) present themselves with such force as would in my 
view mitigate against a successful return by the Applicant 
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to employment with the Respondent Company at its 
Fremantle warehouse store. True there is some antipathy 
between the Applicant and Mr Watt and that antipathy may 
cause some discomfort. However, mere discomfort is not a 
sufficient factor which should cause the Commission to fail 
to exercise its discretion in favour of the Applicant the only 
real remedy available in the circumstances. There is nothing 
in the evidence which indicates that the Applicant is 
anything other than enthusiastic to do all the work that he 
can at the warehouse. In fact some of the difficulties he 
experienced with Mr Watt were that Mr Watt wished him 
to do less, so there is no lack of enthusiasm. Nor on his work 
record, is there lack of any knowledge. If the supervision at 
the warehouse adopts a position of trust to the Applicant, 
there is no reason to believe that it would not be 
reciprocated. On my analysis of the facts, as I have them set 
out above, much of this problem arises from deficiencies in 
down the line managers in WMC Petroleum's warehouse 
and supply organisation. If attention is given to that matter 
there is, in my view, no real impediment against the 
successful restoration of the relationship between the 
parties. 

In view of the findings described above, both in respect 
to the unfairness of the dismissal and the potentiality for 
successful restoration of the contract of service, the 
Commission will declare and order that on the 25th of 
February 1992 the Applicant was unfairly dismissed and that 
if he presents himself for employment at a date to be fixed 
at a Speaking to the Minutes that he be offered a contract 
of employment. It is also the intention of the Commission 
to award compensation in this matter. The amount of 
compensation will be inserted in the Orders to issue 
following submissions by the parties which can occur 
concurrent to the Speaking to the Minutes. 

Appearances: Mr M Cuomo, of Counsel, appeared on 
behalf of the Applicant. 

Mr L Pilgrim appeared on behalf of the Respondent. 

'WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

and 
Western Mining Corporation Limited 

(Petroleum Division) 
No. 257 of 1992. 

COMMISSIONER J.F. GREGOR. 
15 January 1993. 

Declaration and Order. 
HAVING heard Mr M Cuomo, of Counsel on behalf of the 
Applicant and Mr L Pilgrim on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares and 
orders— 

(1) That Peter Neil Ferguson was on the 25th of 
February 1992 unfairly dismissed from the em- 
ployment of Western Mining Corporation Limited 
(Petroleum Division). 

(2) That on Peter Neil Ferguson presenting himself 
for work at Western Mining Corporation Limited 
(Petroleum Division's Fremantle premises on the 
29th of January 1993 he be offered a contract of 
employment in the position of storeman. 

(3) That Western Mining Corporation Limited (Petro- 
leum Division) pay to Peter Neil Ferguson the 
amount of $ 18,650 as compensation for unfair 
dismissal. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

and 
Western Mining Corporation Limited 

(Petroleum Division) 
No. 373 of 1992. 

COMMISSIONER J.F. GREGOR. 
3 February 1993. 

Order. 
WHEREAS this application was lodged in the Registry of 
the Western Australian Industrial Relations Commission on 
the 19th of March 1992; and 

Whereas during proceedings on the 19th of August 1992 
the Commission directed that the respondent make available 
to the applicant's agent the applicants personnel file; and 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares and orders— 

That this application be, and is hereby, discontinued 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Hansen 

and 
Shazabak Pty Ltd trading as 

Roy Weston Real Estate. 
No. 1239 of 1992. 

COMMISSIONER C.B. PARKS. 
30 March 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: The matter before the Commis- 
sion is one in which Mr John Hansen claims that he has not 
been allowed benefits by his ex-employer, Shazabak Pty Ltd 
trading as Roy Weston Real Estate, those being benefits 
which do not arise under an award or order of this 
Commission. The claims as originally filed were amended 
prior to this matter coming to hearing, and further amended 
by leave of the Commission. They are, in essence, described 
under the heading 'Summary of Claims' within the Notice 
of Amended Answer and Counter Proposal, filed in the 
Commission on 26 January 1993, as varied by leave of the 
Commission. 

The first of those claims is that the applicant has been 
underpaid the remuneration which he was due. Such is said 
to have occured as a consequence of the intervals of salary 
payment being reduced from a monthly basis to that of a 
weekly basis. It is asserted that this altered interval was 
introduced by a unilateral decision of the respondent 
employer. The second claim is that the respondent failed to 
pay the applicant for the day of 14 September 1992, being 
the day on which the contract of employment was brought 
to an end. The applicant says that he worked until 
approximately 4.00 pm on that day. 

Additionally, it is claimed that the contract of employ- 
ment properly required the payment of a monthly salary, and 
therefore Mr Hansen was entitled to a period of notice equal 
to that period to bring his contract of employment to an end. 
As such notice was not given, a pro rata payment is claimed 
in lieu thereof. 

It is a further claim of Mr Hansen that he had been entitled 
to, but has not received, the benefit of a superannuation 
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contribution equal to 3% of his agreed level of remuneration, 
that was to have been made on his behalf. He also claims 
that in relation to a property transaction identified as 18 
Ward Crescent (exhibit 5—item 9), he was entitled to a 
commission on the sale thereof which he has not received. 
Finally, it is claimed that by the operation of a bonus system, 
Mr Hansen qualified for bonuses which he has not received, 
having reached the target of $25 000. 

The business trading as Roy Weston Real Estate 
transferred from Horwood Pty Ltd to the respondent 
employer, Shazabak Pty Ltd, from 1 July 1992. According 
to the applicant, the terms and conditions of employment 
which had existed with the original employer were those 
agreed to apply in his new employment relationship with the 
respondent employer. The respondent denies that such an 
arrangement existed, but says that Mr Hansen's level of 
remuneration was to be structured on the same basis as had 
applied with Horwood Pty Ltd. The remuneration would 
therefore be based on a salary of $18 500 per annum plus 
a car allowance of $10 000 per annum, from which a 3% 
superannuation contribution would be deducted. In addition, 
Mr Hansen would qualify for bonuses according to a 
formula which is not in dispute. 

I tum to consider each of the claims made. The first of 
those is the allegation that an underpayment of remuneration 
has occurred as a consequence of Mr Hansen being paid 
weekly instead of monthly. This matter was not addressed 
adequately by either party, however it is apparent that the 
gross sum of remuneration received by Mr Hansen 
throughout the period of his employment with the respon- 
dent, is less than the pro rata equivalent of $28 500 per 
annum. 

The Commission is satisfied that the difference between 
that which was actually received by Mr Hansen and that 
which would result from a pro rata calculation of the annual 
salary, is the sum deducted as 3% superannuation contribu- 
tions. It is clear from the evidence of Messrs Hansen and 
Mackey that neither of them discussed specifically the 
question of superannuation. Mr Hansen says his superannu- 
ation arrangement was that carried over from the previous 
employer. Mr Mackey presumed the respondent had an 
entitlement to deduct because he knew that to be the practice 
at offices elsewhere within the Roy Weston organisation. 
The obligation is on the applicant to establish that the benefit 
claimed has been denied. 

It was the evidence of Mr Horwood that at some time 
prior to Horwood Pty Ltd selling the business, he, being 
aware that legislation required that compulsory superannua- 
tion contributions be made on behalf of employees from July 
1992, had addressed the employees as a group and stated that 
Horwood Pty Ltd would not, when the time arrived, pay 3% 
in addition to the existing remuneration, but that it would 
be accommodated therein. That was not challenged on 
behalf of the applicant. The approach of Mr Horwood to the 
future introduction of superannuation arrangements for 
employees is consistent with that which had been suggested 
by the head office of Roy Weston Real Estate. Therefore, 
if any arrangement existed with Horwood Pty Ltd, it is 
probable that it involved what would have amounted to a 
rearrangement of the remuneration package so that a 
percentage thereof was to be allocated to satisfy the 
superannuation obligation. 

I therefore conclude that there has been no underpayment 
as a consequence of the change from monthly payments to 
weekly payments. Additionally, this finding determines the 
claim that Mr Hansen is due the payment of a superannua- 
tion contribution in addition to the annual remuneration of 
$28 500. The claim for $106.86 on account thereof, fails. 

The second of the claims is for one day's pay, for the 
reason stated (supra). Mr Mackey has outlined the reasons 
which led him to terminate the services of Mr Hansen and 
referred to his conduct as being gross misconduct. Such was 
not a reason given at the time of termination, nor has it been 
argued as a matter relevant to the determination of any claim 
by Mr Hansen. 

At the date Mr Hansen's services were terminated, Mr 
Mackey, acting on behalf of the respondent, indicated a 

preparedness to pay to Mr Hansen whatever termination 
payments would normally be due. That was done following 
an assessment of what was due to Mr Hansen. That attitude 
I find in conflict with a suggestion of gross misconduct, and 
more akin to an attitude of simply bringing the contract to 
an end. I am satisfied that Mr Hansen worked on the day of 
14 September 1992 and that he did so for the substantial 
portion of the day. He is therefore entitled to payment for 
that day. 

The next of the claims is for the payment of one month's 
salary in lieu of notice. Again this claim arises from a belief 
that a contract in the same terms as the contract of 
employment with Horwood Pty Ltd was commenced by 
arrangement with the respondent employer. There has been 
no indication to the Commission that the contract specifi- 
cally dealt with the question of notice or the payment in lieu 
thereof. Focus has been limited to the interval of payment 
that applied under that original contract of employment. 

It is a well-established principle that a person is entitled 
to reasonable notice to terminate the contract of employ- 
ment. What constitutes reasonable notice is to be determined 
according to the circumstances applicable to a particular 
case. The interval at which remuneration is paid is often 
accepted as an indicator of the contract period. Such is based 
upon the premise that the parties contracted in a manner 
which involved payment being made at the end of each 
period that an employee rendered the level of services 
required from that employee. Payment at weekly intervals 
therefore suggests a weekly contract or, in the case of 
monthly payments, a monthly contract. 

The facts of this matter are that the parties did not direct 
their attention to what notice would be required to terminate 
the contract, or the intervals at which the payment of the 
remuneration would be made, prior to the commencement 
of their relationship. It is clear that from the first week of 
the relationship Mr Hansen was paid on a weekly basis. He 
says that he challenged that practice and the method thereof, 
which involved an arrangement with a particular financial 
institution. Mr Mackey, on the other hand, although 
conceding a challenge was mounted against the method of 
payment, denies that there was any challenge made by Mr 
Hansen to the weekly interval of payment. 

I believe that both gentlemen are genuine in their belief 
of what occurred, and I am therefore unable to discern who 
has the better recollection, but I do not think the issue turns 
on that. The agent for Mr Hansen submits that the challenge 
having been made, that action constitutes a non-acceptance 
of what, from the applicant's point of view, is a unilateral 
change to the contract. There is some substance to that 
submission. However it was the testimony of Mr Hansen 
that, although he initially objected to that change, he thought 
better of pursuing it because he did not wish to create 
disharmony in die workplace. Having elected not to 
maintain his protest, Mr Hansen acquiesced with the action 
of the respondent. He cannot now claim that his contract was 
altered unilaterally. There was a preparedness by Mr Hansen 
to continue to work under that arrangement. It was open to 
him to seek a remedy if he was dissatisfied with his lot. 

A person is entitled to reasonable notice. Mr Hansen had 
been employed by the respondent for a short period. He was 
paid weekly. I am of the view that Mr Hansen was entitled 
to at least that period of notice. That is a benefit which he 
was not allowed and therefore he will be awarded payment 
for one week in lieu thereof. 

There is a further claim for commission arising from the 
sale of the property, 18 Ward Crescent. It is conceded by the 
respondent that, under the terms of the arrangement that 
existed between the parties, such is due to Mr Hansen. 
Accordingly he will be awarded the agreed sum of 
$1 457.50. 

The final claim relates to bonuses. The parties are not in 
dispute as to the bonus system that existed and applied to 
the applicant. Before the Commission is a schedule provided 
by the applicant (exhibit 5), which states a running total of 
what is described as bonus credits and a balance arising from 
various property transactions. Therein the applicant claims 
that he has amassed credits to the value of $24 413.60 and 
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that in addition thereto, he is entitled to a bonus credit in 
relation to a property described as Shreeve Road which, 
when added to the credit balance, will take him beyond the 
qualifying balance of $25 (XX). The sum said to arise from 
the Shreeve Road transaction is $2 324.66. It is clear from 
the evidence that commissions did not become due to the 
applicant until settlement was effected in relation to each 
property sale he arranged. 

According to Mr Mackey, the property listed at item 11 
within the schedule (exhibit 5), is not a transaction which 
was settled. It is his testimony that the party who had made 
an offer on that property withdrew. A letter to that effect 
from the offerer concerned, dated 25 September 1992, is in 
evidence before the Commission (exhibit B). There is no 
challenge to the testimony of Mr Mackey, or the letter. Thus 
I am satisfied that the claimed credit of $1 987.50 should be 
excised from the schedule. According to the applicant, such 
is offset by the credit he is due on the Shreeve Road 
transaction. That is, notwithstanding the excise of item 11, 
the target of $25 000 has been achieved. 

I therefore turn to consider that transaction. As observed 
earlier, a credit does not become due until settlement. Mr 
Mackey, together with another, is now the joint owner of the 
property in question, thus a settlement has taken place. 

The evidence is that Mr Hansen and Mr Mackey both 
attended the Shreeve Road property for the purpose of Mr 
Hansen securing the right to list it for sale. Whilst attending 
the property, Mr Mackey commented that it was an 
attractive property he would like to own. It is his testimony 
that he had no intention at that time of offering to purchase 
it and that he did not decide to follow that course until at 
or about the date he signed a formal offer on 22 October 
1992. Mr Mackey did not attend as a potential purchaser. I 
do not believe that the comment uttered by Mr Mackey 
whilst attending the property prior to its listing is a positive 
expression of an interest to purchase. The offer made by Mr 
Mackey and another was more than one month after the 
services of Mr Hansen had been terminated. 

I find that Mr Hansen played no part which contributed 
to the sale of the Shreeve Road property. Thus I am not 
satisfied that Mr Hansen is due the commission which he 
claims in relation to the Shreeve Road transaction. 

He therefore has not accrued a total of credits which equal 
or exceed $25 000. Thus he does not qualify for any bonus 
and his claim for such has not been justified. It remains for 
the Commission to consider the question of costs, and as a 
consequence of my reasons so far, that issue is reduced to 
a matter of interest on the sum of $1 457.50 which is 
conceded to be due on the Ward Crescent transaction. 

It is not common for the Commission to award costs. The 
respondent has never denied that the sum of $1 457.50 was 
due to Mr Hansen, but has elected to withhold payment so 
that it could be used as a negotiable item in any possible 
attempt to settle the claims made. In effect the respondent 
hoped to offset that sum against the claims made. That was 
not open. The benefit has been denied in the full knowledge 
that it was due and payable in September 1992. 

The applicant is entitled to the fruit that sum would have 
borne had it been in his possession at the time it was due 
to him. It is not a question, however, of a precise interest 
calculation according to whatever account a person may 
have at a particular financial institution, as has been claimed. 
It is a matter of reasonable interest. Under the circumstances 
I believe a sum of 10 per cent would be reasonable. 

Minutes of a Proposed Order will issue to award the 
applicant the sum of $109.62, being one day's pay for 14 
September 1992; one week's remuneration based on 
$28 500 but less the annual 3 per cent contribution, 
converted to a weekly amount, that is, $530.69; commission 
of $1 457.50 on the Ward Crescent transaction; and finally, 
interest equal to ten per cent thereof ie $145.75. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

Mr K. Mackey appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Hansen 

and 
Shazabak Pty Ltd trading as 

Roy Weston Real Estate. 
No. 1239 of 1992. 

COMMISSIONER C.B. PARKS. 
20 April 1993. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr K. Mackey on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That Shazabak Pty Ltd pay John Hansen the sum of 
$2 243.56 within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ronald John Huckstepp 

and 
Indian Ocean Airlines. 

No. 1273 of 1992. 
COMMISSIONER A.R. BEECH. 

3 May 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding and the manner in which this matter is to be 
determined; 

And having heard Mr G. Cvitan on behalf of the applicant 
and Ms N. Birch (of Counsel) on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

1) That the respondent shall pay to Mr RJ. Huck- 
stepp the sum of $19,874.21 by way of denied 
contractual benefit within 45 days of the date 
hereof. 

2) Liberty is reserved to the respondent on giving 
notice to the applicant to apply to extend the time 
mentioned in Order 1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tony Martin 

and 
COR Radiators. 
No. 81 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29(b) of the Act in which the applicant alleges 
that his dismissal was unfair. 

The applicant had been employed with the respondent on 
this occasion for approximately six months. On the 
evidence, when the applicant was re-employed it was 
subject to several stringent conditions which were described 
by the Workshop Supervisor, Mr C. Massing as follows: 

"So when did you employ Mr Martin on the second 
occasion?—On the second occasion we had just been 
inundated with a lot of work again and—I discussed 
this between Tony Geary and myself—we sat down 
and realised that Tony was an experienced bolt-up 
person and the amount of work we had coming in, we 
had to get it out, so we decided that we would lay down 
some laws and ask Tony did he agreed to this and we 
give him his job back. 

So who was it that actually employed Mr Martin on 
the second occasion?—Myself. 

Did you interview Mr Martin?—Yes, 1 did. 
What was Mr Martin employed as?—Mr Martin was 

employed as a general bolt-up hand. 

What else was discussed at the interview?—What 
was discussed? That Tony had a very loud voice and 
that we did not want to hear it come into the office. His 
voice carries through our windows and we have 
customers in the office all the time so 1 asked him that 
he keep his voice down. Two, that he had a gung-ho 
attitude and that was what he was saying. He used to 
get a rubber rattle gun and force the bolts into threads. 
Three, mainly I wanted him to keep his abusive 
language down because we had customers in the office 
and his voice did carry. They were the main reasons 
that we— 

Did he agree that these were problems?—Yes. 
What was his response when you put this to 

him?—He said that he would try to keep his voice 
down." 

(Transcript Page 53) 
Mr Massing later described the events leading to the 

applicant's dismissal as being: 
"So were there any specific occasions that you can 

remember when you work with Mr Martin about the 
quality of his work?—Just on the one occasion that 
Tferry asked me to accompany him and quiz him on the 
way he was putting his bolts in on the jobs. 

Could you describe the standard of Mr Martin's 
general behaviour at work?—He is a very loud person. 
He was very demanding. He also upset a lot of his 
fellow workers. 

Perhaps could you explain in particular what those 
complaints were?—After our Christmas break 
everyone was back on day shift and the leading hand, 
Darren Kennedy, come up to me in one of our 
production meetings and asked could you please put 
Tony Martin back on afternoon shift because he was 
disrupting the whole day shift. 

Did he go into details as to what that disruption 
was?—Yes. He said that Tony was giving out orders 
and he wasn't obeying the orders that he was giving 

him and he referred him back on afternoon shift so that 
he could get on with his own work and not have to 
wony about Tony. 

So what action did you take?—We started the 
afternoon shift again. 

PARKER, MR: Perhaps before we go further into the 
events of the Saturday morning, were there any other 
discussions on the Friday afternoon?—On the Friday 
afternoon? 

After Terry Summersby came in and reported that 
Mr Martin had walked out?—Yes, it was reported that 
Tony had dropped one of the aftercoolers and it had 
been back of the ute without telling anyone it had been 
damaged. At this stage I was getting very short in my 
temper and Ron Geary suggested that leave it till 
Monday morning and we sit down and we talk about 
it and see what exactly happened. So this is what 
happened. 

Did you see Mr Martin again that day?—Yes, I saw 
Mr Martin when Mr Geary notified me that he had 
pulled up in the car-park. I went outside and suggested 
that he come back on Monday morning, and he turned 
around and he said something to the effect of, "I'm 
glad I'm not talking with drunks" and I said, "I'm not 
a drunk. I haven't had a beer." And he left. 

So what happened on Monday?—On Monday 
morning Tony came into the front office. I called Tferry 
into the office. Tony and Tferry sat on the other side of 
my desk and I asked that I wanted to hear both versions 
of the story. Terry started his version of it and then it 
got a little bit messy where it changed to about the 
bolting-up practices and things like that, and we never 
even got back to the stage that I wanted both versions 
heard. Tony was yelling and Ron Geary came to the 
office and said, "This is not a playground. This is an 
office. Keep it down", and at that stage they both 
started to keep it down just a little bit. And it was 
getting sort of more heated and then at that stage Tony 
said, "Well, have I got a job?" With that I turned 
around and said, "I've asked Terry to go away on the 
weekend and think about what's going to happen" and 
if he said, "If that's the case, well, sack me then." 

Before he said that did you say to him that you would 
have sacked him on the Friday?—Yes, I did mention 
it. I said the mood I was in I would have fired him then 
and there on the spot on the Friday. 

So why in fact didn't you terminate him on the 
Friday?—why? Because Tony was a senior bolt-up 
person and he had to work under Terry, and Tferry had 
only been with us a month or so and I wanted Terry to 
take a bit of responsibility. 

So what was your response when he asked to be 
sacked?—My response was—I could see it was getting 
heated again and the animosity was there between 
Terry and Tony, so I thought the best thing was that I 
finish him up; and our company policy is to finish them 
up on the spot and pay them a week in lieu so there's 
no—nothing happens after that. 

(Transcript Pages 54, 55, 56, & 57) 
Mr Summersby the workshop Foreman at the time gave 

evidence in which he stated interalia that: 
"Could you describe the standard of Mr Martin's 

general behaviour at work?—Brash, abrasive, loud. 
Perhaps could you describe his attitude towards 

other employees?—Very much the same, brash and 
abrasive. 

Could you explain what happened then?—Well, I 
just walked into the lunch room. I opened a can of beer. 
I sat on the table and I was having a conversation with 
two workshop employees when Tony Martin came 
storming in, demanding to know who had done the 



preparation work on this particular radiator. I felt that 
his wrath was directed at myself, upon which he turned 
around and went back to his place of work, and I 
followed him. 

Perhaps I'm going back one step after Mr Martin had 
come into the lunch room and- ?—Okay. I fol- 
lowed him out onto the workshop floor and I demanded 
to know who had stripped that job, to which Tbny's 
reply was—I think it was something like, "It doesn't 
matter." I said, "Who stripped that job?" and he said, 
"I did." I said, "Well, in that case it's your duty to 
check that job to make sure that the preparation work 
is done to your satisfaction before you commence work 
on it and, for that matter, that you're just as capable of 
using a drill and a tap as anybody else in this 
workshop." I also stated that I don't receive nearly as 
many complaints from anybody else on the workshop 
floor as I did from him. 

What was his response?—He put his hands up in the 
air and said, "Sorry, I don't have to listen to this." He 
clocked off and walked out. 

Did you physically threaten Mr Martin at that 
time?—I don't think so. I don't think I would have been 
in a position to threaten him. 

Why do you say that?—Because I was on crutches 
at the time with a fractured leg. 

Did Mr Martin attempt to explain why he was 
leaving?—Not at all. 

Did he give any indication of when he was going to 
return, if he was going to return?—None whatsoever. 

What work was he doing when he walked out?—He 
was to bolt radiators together. 

When was the shift due to finish?—At 11 o'clock in 
the evening. 

So what did you do after Mr Martin had walked 
out?—That's when I went directly to the office to 
report what had transpired. 

And what happened in those discussions? Could you 
explain?—I think at that stage that I was fairly heated 
and I explained to Corrie and Ron Geary exactly what 
had happened. Then afterwards it was decided by Ron 
Geary that all parties concerned should cool down and 
approach the problem on the Monday morning. 

So what happened after that?—We sort of continued 
talking for a little while after that. Obviously the 
conversation wasn't leading into anything constructive 
so then I believe Corrie decided to terminate Tony's 
services. 

Do you think that decision was justified?—I do. 
Why—Because Tony, as I say, is an abrasive sort of 

man. He created conflicts in the workshop that were 
sort of tried to be kept at a low key but it was building. 
In that particular instance, on the Monday morning in 
Corrie's office, it became a very heated debate or not 
even really a debate. It was an argument and it seemed 
that Tony was sort of unresponsible to the way we felt 
and how perhaps we expected our employees to 
conduct themselves." 

(Transcript Pages 67, 69, 70, 71, 72) 
Mr T. Martin's version of the events of the Friday 

(summarised) is that he was unhappy with the preparation 
work on a job he was about to undertake. According to Mr 
Martin this situation had arisen on other occasions and "I 
blew up. I walked into the lunch room (at approximately 
3.30pm). I walked in and I just turned around and I says 
"Who the—something—prepared this job?"—^mentioning 
no names Mr Parker says "OK which job was it?" " 
(Transcript page 2). The Foreman, Mr Summersby, ap- 
proached Mr Martin in the work area and a heated debate 
apparently took place. In Mr Martin's own words: 

' 'Were you having a debate with Mr Summersby, did 
you say?—No. Mr Summersby just come out and 

started going right off at me. I just turned around and 
I—at my stage I just didn't feel I had to put up with 
it, and I just felt like he was pushing me a little too far 
at the time. It was the first disagreement myself and he 
had ever had, and he was not working. He had been 
drinking in the lunch room with the other gentlemen, 
and I just thought it was best to walk out of the 
workshop for the time being, and I did. I went home, 
and reappeared a little later on. 

How much later, Mr Martin?—Approximately a 
couple of hours, give or take a few minutes or whatever. 
I can't be real precise on the time. Mr Hassing come 
out from the front office when he saw me pull up, and 
told me to come back on Monday. So I  

Who is Mr Hassing?—He's the workshop Supervi- 
sor. 

Right?—And so I just left again. I reappeared 
Monday, after being told on the weekend that I had 
been dismissed. 

Sorry. Who is we?—Mr Hassing, Mr Summersby 
and myself. 

Right. This is on Monday morning when you had the 
meeting?—This is on the Monday morning when I did 
appear when I was virtually told to—not asked to. He 
just come out and says, "Be here—come in Monday 
morning." I knew I had been sacked at that stage, 
because I had already been told—well, on the Saturday 
before the Monday—because I had already been told 
by a few other people. I go on in, and I says, "Am I 
sacked, and I?" and Mr Hassing turned around and 
says, "If you had reappeared on Friday I would have 
made your pay and that up and dismissed you," and 
to me, having an altercation with a foreman—an 
off-duty foreman—whilst drinking—is unfair, consid- 
ering my—I'm a good worker. I get most of the 
overtime there, and I push a lot more work out than 
anyone else, and to my whingeing—if complaining that 
people don't do their work properly to die office is 
whingeing, then I don't know." 

(Transcript Pages 3 & 4) 
Mr Martin agreed during cross examination that upon his 

re-employment by the respondent he was required to change 
his attitude and loud voice (Transcript Page 6). Mr Martin 
also agreed (Transcript Page 11) that he had been spoken to 
about the quality of his work but denied there was anything 
wrong with it. Further, under cross examination Mr Martin 
gave the following evidence: 

"Were you angry when Mr Summersby was speak- 
ing to you out on die shop floor?—Yes. 

Did you want to strike Mr Summersby?—I had the 
urge and that's when I decided it best to walk out. 

Again, is that the way you would normally respond 
to your foreman, or perhaps a better question ?-- 
-No. 

So if a foreman tells you that your work and 
behaviour are unacceptable you don't accept that the 
appropriate way to act is to get so angry that you would 
want to hit him?—Not if he was on duty and had not 
been drinking. 

What did you do then?—I went home. 
So you just walked out?—No, I clocked off and then 

walked out. 
Did you advise anyone as to why you were 

leaving?—Well, Mr Geary, the owner, was looking out 
his office window and Mr Hassing was sitting at his 
desk watching what was happening and they  

But did you advise anyone as to why you were 
leaving?—No. 

Did you tell anyone that you would be back, if at 
all?—No." 

(Transcript Page 27) 
The position then comes down to Mr Martin being told, 

as a condition of his re-employment, that his attitude and 
loud behaviour must cease. Mr Martin apparently com- 
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plained regularly about other employees work performance 
and was ultimately placed on afternoon shift to overcome 
this problem. 

Of the events of Friday, as set out earlier herein, suffice 
it to say that, at best, Mr Martin left his place of employment 
without permission and with no advice as to whether he 
would return. At worst, he abandoned his employment. 

On Monday Mr Martin's attitude toward Mr Massing and 
Mr Summersby was aggressive and not at all apologetic or 
concilatory. This attitude, together with the above described 
events resulted in his dismissal by Mr Massing. On the facts 
there was no unfairness involved in the dismissal and the 
claim is refused. 

Appearances: Mr T. Martin appeared on his own behalf. 
Mr D.F. Parker appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tony Martin 
and 

COR Radiators. 
No. 81 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 May 1993. 

Order. 
HAVING heard Mr T. Martin appearing on his own behalf 
and Mr D. Parker on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Nadilo 

and 
Indian Ocean Airlines. 

No. 1307 of 1992. 
COMMISSIONER A.R. BEECH. 

6 May 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits: 

And whereas the parties have agreed on the amount 
outstanding and the manner in which this matter is to be 
determined; 

And having heard Mr P. Nadilo on his own behalf as the 
applicant and Ms N. Birch (of Counsel) on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

1) That the respondent shall pay to Mr P. Nadilo the 
sum of $6,470.00 by way of denied contractual 
benefit within 45 days of the 3rd day of May 1993. 

2) Liberty is reserved to the respondent on giving 
notice to the applicant to apply to extend the time 
mentioned in Order 1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denis N. Weir 

and 
Pampus Pty Ltd trading as Lancet Scientific & Surgical 

Supplies 
No. 1448 of 1992. 

COMMISSIONER C.B. PARKS. 
19 April 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions as altered by the Commissioner.) 
THE COMMISSIONER: Before the Commission is an 
application made pursuant to s.29 of the Industrial Relations 
Act 1979 wherein Mr Weir claims that he had been 
employed by the respondent, Pampus Pty Ltd and that upon 
the termination of his services, there were benefits due to 
him under his contract of employment—not being benefits 
under an award or order of the Commission—which he has 
not received. 

The benefits claimed are expressed in a letter from Mr 
Weir to Pampus Pty Ltd, dated 28 October 1992 (exhibit 2) 
and within the Notice of Application. The claims are 
expressed as— 

• 5 days normal work after the last pay period prior 
to notice—$865.38; 

• 5 days car allowance for the same period—$78.60 
• 2 weeks' pay in lieu of notice—$1730.76; 
• 2 weeks' car allowance for the same period— 

$157.20. 
A further claim for the payment of "pro rata holiday 

pay" was withdrawn by the applicant. 
Prior to his employment with the respondent, Mr Weir 

had been involved, in a principal capacity, with the company 
Lancet Pty Ltd which sold its business of wholesale and 
retail sale of scientific and surgical supplies, and the assets 
thereof, to Pampus Pty Ltd. The terms of sale are contained 
in an agreement (the Agreement) entered into on 18 June 
1992. Those terms were altered by a Deed of Variation 
(exhibit A) entered into by Tecnal Supplies Pty Ltd 
(formerly Lancet Pty Ltd), Denis Neil Weir and another both 
in person, and Pampus Pty Ltd, executed in December 1992 
or shortly thereafter. 

It is the uncontroverted evidence of Mr Weir that he was 
offered and undertook employment with Pampus Pty Ltd on 
the basis that he would be paid a salary of $45000.00 per 
year and, in addition, would be provided with a company 
vehicle, but that term of the contract was subsequently 
altered, shortly after the employment commenced. It is the 
evidence of Mr Weir that the vehicle arrangement was 
altered to one where he would provide his own vehicle and 
be paid an allowance of $78.60 per week and, in addition, 
an allowance per kilometre travelled would also be paid. 

The level of annual salary is confirmed in an unchal- 
lenged statutory declaration (exhibit 1), given by Raymond 
Arthur Woolley, a person who provided accounting services 
to the respondent. That declaration states that such salary 
was paid on a Friday at fortnightly intervals, ending at the 
close of business on the Wednesday immediately preceeding 
the Friday on which payment was made. 
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It is the testimony of Mr Weir that he commenced a period 
of unpaid leave at the close of business on Friday, 21 August 
1992 and that he subsequently returned to his duties and 
recommenced those duties on Monday, 21 September 1992. 
According to Mr Weir, he was paid his fortnightly salary on 
21 August 1992 and therefore proceeded on leave having 
been paid up to and including the previous Wednesday. 
Thus, at the time of proceeding on leave, he had accraed the 
right to payment for the Thursday and Friday of that week. 

The Commission is told that from the date of recom- 
mencement on Monday, 21 September 1992, Mr Weir 
performed his normal duties each day until his services were 
terminated at or about 11.30 am on Thursday, 24 September 
1992. Mr Weir says that upon termination he did not receive 
any payment for the 5 days of work he had performed and 
he claims that such is due to him. The Commission has been 
told that the annual salary of $45000.00 a year converts to 
a weekly rate of $865.38 and thus the claim is made for that 
sum, plus $78.60 on account of the car allowance due for 
the same period. 

I now turn to the remaining two claims. They are that the 
respondent employer terminated his services without notice 
and because he has not been allowed the benefit of notice, 
he is therefore due the payment of his salary and his car 
allowance for an additional period of 2 weeks. 

It is the testimony of Mr Weir that on Thursday, 24 
September 1992 he submitted his written resignation to Dr 
Russell. It is inferred that such contained a period of notice 
after which his resignation would come into effect. 
According to Mr Weir, upon submitting his notice to Dr 
Russell he was informed he should go home and not return. 
He says he took this to mean that Dr Russell, acting on 
behalf of Pampus Pty Ltd, had brought his employment to 
an immediate end. No period of notice to terminate is 
specified in the contract of employment and therefore it is 
argued that, according to the ratio expressed in the matter 
A.C. Tarozzi v. WA Italian Club (Inc>—(71 WAIG 2499), 
Mr Weir had been entitled to a reasonable period of notice. 
Neither Mr Weir nor Dr Russell indicated that any reason 
for the termination was given or, if it was, that it has any 
significance in these proceedings. Thus it is argued on behalf 
of Mr Weir that he was entitled to a reasonable period of 
notice and that in determining what constitutes a reasonable 
period it is appropriate to consider the intervals at which the 
salary payment was made. 

Although it went unsaid by the Advocate when referring 
the Commission to the matter of Tarozzi v. The Italian Club, 
there is also a need to consider the position held by Mr Weir 
in his employment, and what therefore would constitute 
reasonable notice for a person in a management position. 
There has been no challenge from the respondent employer 
to the terms of the employment contract as stated on behalf 
of Mr Weir. Nor has there been any argument that under that 
contract, or by operation of the common law, Mr Weir 
should in anyway forfeit or not be entitled to the fruits of 
his contract. 

It has been submitted to the Commission that Mr Weir has 
conducted himself in breach of the sale Agreement made 
with Pampus Pty Ltd and that such should therefore be 
considered in the determination of this matter. It is further 
argued, in effect, that Mr Weir is estopped from pursuing 
his claims by clause 6. Release, of the Deed of Variation 
(exhibit A). In particular, subclause 6.1, paragraph (b) which 
prescribes— 

"(b) Pampus will be freed, released and forever 
dicharged from all claims, demands and actions 
whatsoever or howsoever arising that Tecnal, 
Beacham or Weir but for this Variation, may have 
had against Pampus in respect of or arising out of, 
either directly or indirectly, the Agreement; 
and " 

It was argued by Dr Russell that the claims made by the 
applicant arise indirectly from the sale Agreement and 
therefore the respondent has been freed from such claims by 

the Deed of Variation entered into some months after Mr 
Weir's services had been terminated. 

It is my view that the sale Agreement is limited in its 
scope to matters of a commercial nature, together with the 
rights and obligations of the parties in relation thereto. 
Therefore, the Release contained in the Deed of Variation 
is directed at matters which may arise, either directly or 
indirectly, but in either case which are relevant to the subject 
matter of the Agreement. 

The employment contract between the applicant and the 
respondent was separatley entered into. It covers matters 
that are different to those covered by the Agreement. Thus 
I am of the view that the Release expressed in the Deed of 
Variation does not extend to, or have any effect on, benefits 
due to Mr Weir which arose out of his contract of 
employment. I make no finding on whether Mr Weir acted 
in breach of the Agreement but, had that been the case, it 
is not a matter relevant to the determination of the 
application before this Commission. That is a matter to be 
pursued in a different jurisdiction. 

I am satisfied that Mr Weir had been employed by 
Pampus Pty Ltd, his services were terminated by Pampus 
Pty Ltd without due reasonable notice, and that the terms 
under which Mr Weir was employed were those that he gave 
in evidence. He was therefore not allowed the benefits he 
was due. I therefore find that Mr Weir is entitled to be paid 
according to his contract of employment, that is both the 
salary and the car allowance, for the 5 days that he worked 
prior to his contract of employment being terminated; Thus 
he is entitled to the sum of $865.38 as salary and, in addition, 
the car allowance of $78.60. 

As to the remainder of the claim, I have already indicated 
earlier in my reasons that a person is entitled to reasonable 
notice unless cause can be shown which would allow a 
summary termination at common law. That has not been 
done and it is therefore my view that Mr Weir was entitled 
to a reasonable period of notice as a benefit under his 
contract. Such a period of notice would have carried with 
it the right to continue employment and be paid the normal 
salary and other appropriate benefits for the period of 
employment. Accordingly, the Commission is satisfied that 
the 2 week period claimed is not unreasonable. Therefore 
the applicant has not been allowed the benefit of the salary 
and car allowance that he would normally have earned 
during that period of notice. 

Accordingly, the Commission will issue the Minutes of 
Proposed Order which will reflect a proposed order that Mr 
Weir be paid by Pampus Pty Ltd the four sums which he 
claims, as identified in exhibit 2, they being $865.38, 
$78.60, $1730.76 and $157.20. 

Appearances; Mr K.I. Trainer appeared on behalf of the 
applicant. 

Dr R. Russell appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denis N. Weir 

and 
Pampus Pty Ltd trading as Lancet Scientific & Surgical 

Supplies. 

No. 1448 of 1992. 

COMMISSIONER C.B. PARKS. 

7 May 1993. 
Order. 

HAVING heard Mr KJ. Trainer on behalf of the Applicant 
and Dr R.J. Russell on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That Pampus Pty Ltd trading as Lancet Scientific & 
Surgical Supplies pay Mr D.N. Weir the sum of 
$2831.94 within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Editor's Note: Previous Reasons for Decision and Orders for 
Application and Full Bench Appeal are published at (71 
WA1G 3032) and (72 WAIG 1751) respectively. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neville Max Woodberry 

and 
Koolan Island Club Inc 

No. 739 of 1991. 
COMMISSIONER J.F. GREGOR. 

13 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: At the conclusion of a hearing on 
the 3rd of November 1992, I advised the parties of my 
decision in this application against the background of 
preliminary reasons I delivered extempore. I have further 
considered the matter and now deliver my Reasons proper 
which adumbrate upon the preliminary statement. 

In my original Reasons for Decision handed down on the 
15th of October 1991 I found that the decision by Koolan 
Island Club Inc (the Club) to terminate the service of Neville 
Woodberry (the Applicant) on the grounds which were 
advanced was, in the circumstances, unfair. In doing so I 
applied the dicta in Slonim v. Fellows (1984) 154 CLR 505 
that where the relationship between an employer and an 
employee was so close that to impose a relationship, could 
be destructive of industrial harmony. I took a broad view of 
how that dicta could be applied. In the Full Bench Reasons 
for Decision in the Appeal against my decision His Honour 
the President, without explicitly finding so, indicated that 
he had a view that, properly applied, the ratio of decidendi 
of His Honour Wilson J in Slonim v. Fellows (supra) could 
only rationally be applied to the employer/employee 
relationship under review. Therefore because I took into 
account industrial harmony generally on Koolan Island (the 
Island), the President was suggesting, I think it is fair to say, 
that it was a long bow to draw to apply that dicta. 

The President went on to observe the reality was that there 
was no evidence before the Commission at the first instance 
of such disharmony if Woodberry was reinstated. True, there 
might be some friction, but there was no evidence that it 
would overflow into the industrial relations between the 
employer of employees on the Island generally, that is to the 
operations of BHP (Yampi Operations). Then he went on to 
observe that I should have applied Section 26(3) of the 
Industrial Relations Act 1979. 

The other two members of the bench focused upon one 
part of the Reasons for Decision, that is on the question of 
industrial harmony, they found that it was appropriate that 
the Commission take into account the effect of its decision 
on third parties but both of them indicated that under S26(3) 
I should have given the parties the opportunity to be heard. 
That led to a quashing of my Decision so that the matter is 

. on foot still. The matter was not remitted to me, I just had 
not made a decision and clearly that is the correct law in the 
matter. 

These further proceedings have gone on the basis that 
there has been a proper finding, on the authorities to be 
applied, in respect of the dismissal on its unfairness or not. 
Mr Gillon, who appeared for the Club, accepts this. The 
question now is whether there ought to be an Order for 

reinstatement. 1 accept the argument that has been advanced 
by Mr Trainer, who appeared for the Applicant, that what 
one must do when examining the exercise of that discretion 
is to look at the exercise of the discretion at the present time. 
That too, seems to be settled between the parties. Therefore 
both parties brought evidence so I could undertake the 
review at the date of this hearing and not 20 months ago, 
as I did in the first case. The scope of these proceedings was 
not only whether there would be industrial disharmony or 
not on the Island, it was to examine the question of 
reinstatement in general. There is authority for the proposi- 
tion that the Commission should not avoid reinstatement 
merely because it gives discomfort to some persons, so there 
must be something more compelling. It has got to be 
destructive of industrial harmony. So discomfort is not a 
sufficient bar. 

I have heard from witnesses and I have had the 
opportunity to review the relevant material. It seems to me 
that the basis of the opposition to reinstatement is to be 
found in a spectrum of factors. A number of the factors 
which were mentioned by Mr Agnew; described as 'the 
small things', and which he was pressed to identify, were 
part of the original proceeding and on which I, in my 
findings of unfairness, have already ruled upon. For example 
the question of the ICI Christmas party. I have made a ruling 
about that. I made rulings, or have taken into account the 
allegations about the furniture, the sound systems not being 
at the club at the right time and taking leave without giving 
notice. What I found originally was these things were raised 
with Mr Woodberry. As a result he was given a probation 
period and he came through that probation period. At the end 
of it no one said "You are still doing all these things". 
Because of that, amongst other things, I then made the 
finding about unfairness. 

In my original reasons I went on to discuss the industrial 
harmony on the Island and that has been examined again in 
these proceedings. It is still my view that the Club is the 
centre of social activity on the Island and that it has an 
important role to play for the next ten weeks before the end 
of the mine life. It is my view that it's function needs to be 
performed and that the value of the contribution to industrial 
harmony on the Island by the Club should not be 
underestimated. In these proceedings the parties have had 
the opportunity to address on this issue. 

What I have ascertained from the submissions and the 
evidence is this, and I think this is a fair summation of what 
has been said to me. Yes, the club is used for a number of 
community activities related to the shut-down. I can, 
without relying upon the letter from the Manager Yampi 
which has little probative value, still assess from the 
evidence of Mr Agnew that it is used for things to which Mr 
Warren's letter refers. It has already been used for those 
things and it is Mr Agnew's evidence that whether Neville 
Woodbeny is there or not, it would still be able to be used 
for those purposes and that people would still attend. 

The other important matter is, and this confirms my own 
view, that a large proportion of the population use the club 
irregularly. They use it for major functions. As long as those 
functions are properly organised, and there is no evidence 
that Neville Woodberry did not properly organise functions 
when he ran them, they will still go to those functions, still 
attend them. The source of the problem, in terms of 
relationship, comes from those who are "regulars" of the 
club and it seems as though the history of their content, or 
discontent, is really relatively unchanged. When Neville 
Woodberry was there, there was a small number of people 
who were concerned about some things. There are still 
people, on Mr Agnew's evidence, who are concerned today. 
They may even be concerned about the same things. They 
may be concerned about stock not being available because 
a Stateship has not arrived or a popular line of goods has 
run out; the sorts of things which were in the evidence of 
Neville Woodberry in the first case. 

Insofar as the transmission of such discontent to the 
population generally, my concern when I referred to 
industrial harmony on the Island was the transmission of that 
potential disharmony into a workplace aberration in an 
industrial sense, so that all of the good work that has been 
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done by all parties at Koolan to effect a smooth close down, 
could be damaged. 

After hearing the parties it appears that the circumstances, 
on my concerns of disruption to industrial harmony on the 
island, are that if I take into account not only those 
immediately affected, that is the employer and the em- 
ployee, but those indirectly affected, the result is likely to 
be negligible. 

But I did not rely on the question of industrial harmony 
as the only influential matter. There were four other issues 
mentioned in my original Reasons for Decision. Neville 
Woodberry had adduced in evidence that he believed he 
could re-establish a working relationship with the Commit- 
tee but I found there it was clear that there was a schism 
between the Applicant and the then President Wendt. A 
schism is not just a minor disagreement. It is a major 
difference, a split. I was of the view that the longstanding 
disharmony between those two persons, if they were put 
together, could not be lightly disposed of in the way that Mr 
Woodberry said and I cited reasons for this view. Mr 
Newton's evidence in the Fust instance was that there was 
not just a breakdown in the relationship between President 
Wendt and Mr Woodberry but there was a total breakdown 
in communication and that the Committee, having consid- 
ered that, felt it would not promote a healthy environment 
in the Club if Mr Woodberry was employed. As I have said 
the reality is the matter has to be looked at now. There is 
a new President and a new Committee. They passed a 
resolution which says, in full: 

"Given the circumstances of Mr Woodberry's 
termination, the lapse of time since his departure and 
the fact the Club is in the last two months of its 
operational life, we the Committee donot (sic) believe 
MrWoodbery's (sic) reinstatement would be in the best 
interest of the Koolan Island Club and it's members 

Further to this we the Committe (sic) would not be 
able to establish a working relationship with Mr 
Woodbury (sic) for the remainder for the Club's life." 

If one analyses the current view of the Committee, there 
is Mr Agnew who says that he could not work with Mr 
Woodberry and would resign if he was reinstated and so 
would some of the members of the bar staff. I have not any 
evidence about what other people might do but I must listen 
to what Mr Agnew says he would do. Mr Agnew's position, 
though, is predicated upon matters which occurred some 
time ago and they were matters, in the main the little matters 
which he adverted to, that were the subject of my 
consideration in the first Decision. I made a finding upon 
the application of those matters to the relationship and found 
that in the circumstances there had been an unfair dismissal. 

The next issue is that Mr Agnew says he would have to 
take into account the period not employed and he explained 
to me that meant what Mr Woodberry had done in the 
intervening period. That is he did not show loyalty by not 
accepting the first Decision of the Commission. Obviously 
Mr Woodberry was right in not accepting the Decision of 
the Commission because, clearly, the first Decision was 
wrong in law. I made an error, and our system of law is that 
an appeal is allowed. So Mr Woodberry did no more than 
pursue his rights. Those rights must be upheld. So the fact 
that he has pursued his rights is in no way an expression of 
disloyalty to his previous employer nor can it be seen that 
way and nor should it be seen that way. 

Next was an element of mistrust. This conception has 
been examined fully in my first Reasons for Decision and 
again in these proceedings. There is now not the type of 
situation that existed at the time of the first hearing. For 
instance, the opposition to Mr Woodbeny's reinstatement 
last time was quite a passionate one. I think Mr Agnew's 
opposition is a calm and rational one in that he has clearly 
in his mind some things which he believed would cause 
mistrust. My conclusion from hearing him is that mistrust, 
when one takes into account that most of the major elements 

of it were examined in the last case, is not of the same nature 
as the relationship breakdown, total breakdown, described 
by me as a schism which existed before. I accept though as 
genuine, Mr Agnew's concerns about the continued good 
operation of the Club. I accept that, as it was at the time of 
my original Decision, the current Manager has a good 
rapport with the Club members, even though there might be 
the odd person who does not like what he is doing, the same 
way as there was the odd person who did not like what Mr 
Woodberry was doing. I accept too, Mr Agnew's assertions 
that people are happy with the current situation. I accept too, 
that there are grounds to conclude that there may be a 
departure from this happy situation if Mr Woodberry was 
reinstated in the position of Secretary-Manager. The 
question to be considered is whether the potential for that 
disruption is so significant that Neville Woodberry should 
be denied the only effective remedy this Commission can 
grant, namely reinstatement. 

After giving earnest consideration to these issues I have 
concluded that given the review of the facts in the matter 
during this hearing and against the authorities that are to be 
applied, if Neville Woodberry was reinstated there would be 
some discomfort to the Club, but given all of the facts on 
balance it would be wrong if I did not exercise the discretion 
in his favour. However because there is a potential for 
disruption it would also be wrong if I reinstated him to the 
position of Secretary-Manager of the Club. Therefore what 
I intend to do is Order his reinstatement as an employee, but 
on a salary commensurate with the salary earned by him at 
the time of his dismissal. That will mean that he will be an 
employee and it will be the Club's decision whether they 
appoint him as S ecretary-M anager or not. To this end my 
Order will only require that Neville Woodberry be offered 
a contract of employment if he present himself for work at 
a date to be determined during a Speaking to the Minutes. 

Insofar as compensation is concerned, I intend to consider 
the matter further and to that end I direct Mr Trainer to 
submit to me, with a copy to Mr Gillon, the details of 
earnings received by Mr Woodberry from any source during 
the past 20 months, and a record of the attempts made to 
mitigate loss. When that is given to Mr Gillon, if he wishes 
to have a further proceeding to address on any matter arising, 
I will grant him the opportunity to do so. 

I intend to issue Orders in two parts. The first one will 
be in the form of an Order for reinstatement in the terms that 
I have specified. The second part will deal with compensa- 
tion, if indeed I decide to award any. 

Appearances: Mr K Trainer appeared for the Applicant. 

Mr R Gillon, of Counsel, appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Neville Max Woodberry 

Koolan Island Club Inc. 

No. 739 of 1991 (A). 

COMMISSIONER J.F. GREGOR. 

16 December 1992. 
Declaration and Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr R. Gillon, of Counsel on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares and 
orders— 

(1) That on the 16th of May 1991 Koolan Island Club 
Inc unfairly dismissed Neville Max Woodberry. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 1340 

(2) That should Neville Max Woodberry present 
himself for employment at the Koolan Island Club 
Inc on the 17th of December 1992 he be offered 
employment in a capacity determined by the 
Koolan Island Club Inc at the same rate of pay as 
that applying on the date of his dismissal. 

(3) That Koolan Island Club Inc pay Neville Max 
Woodberry the sum of $18 000 forthwith. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transfield Electrical 
and 

Australian Electrical, Electronics, Foundry Engineering 
Workers Union (Western Australian Branch). 

No. C 84 of 1993. 

COMMISSIONER R.N. GEORGE. 
23 February 1993. 

Order. 
WHEREAS on 18 February 1993 the Applicant employer 
filed in the Commission an application for a conference 
pursuant to Section 44 of the Industrial Relations Act 1979, 
on the following grounds set out in the Notice of 
Application. 

" Continuing Industrial Action by Transfield Electrical 
employees on the HIsmelt site following Commis- 
sion Conferences C 74 of 1993 held on 16 February 
1993 where the union representatives stated indus- 
trial action would occur following the non payment 
of the Australia Day Public Holiday. " 

and 
Whereas at a conference held on 23 February 1993 the 

Commission was informed that employees of the Applicant 
employer being members of or eligible to be members of the 
Respondent union attended stop work meetings on the 
following days. 

Wednesday, 17 February 1993—3 Stop work meetings 
Thursday, 18 February 1993—1 Stop work meeting; 
and 

Whereas the Commission was further informed that 
employees of the Applicant employer being members of or 
eligible to be member of the Respondent union attended a 
stop work meeting at 7:30am on 23 February 1993 and 
resolved to cease work for 24 hours; and 

Whereas the Respondent union informed the Commission 
that the 24 hour stoppage commencing on 23 February 1993 
was in response to the following issues: 

• general confusion arising from a decision on Friday, 
19 February 1993 to retrench 55 employees. 

• an allegation that a foreman was observed assisting 
a rigger to position a switch panel. 

• concerns about reasons for delays in the project. 
and 

Whereas while there was no admission by the Respondent 
union that a dispute existed between the parties the 
Commission was able to discern from what was submitted 

to it by both parties that concerns exist at least in relation 
to the following matters: 

1. Payment for lost time (a matter part heard before 
the Commission). 

2. Demarcation (Supervisor doing work). 
3. Method of retrenchment. 
4. Inclement weather. 
5. Refusal by employees to work reasonable over- 

time in accordance with the award and the site 
agreement 

6. Payment for a public holiday following strike 
action; and 

Whereas the Commission was informed, and it was not 
disputed, that the stop work meeting on 23 February 1993 
and strike action which followed was in breach of Consent 
Order No. CR 546 of 1992 issued by the Commission on 13 
November 1992 prescribing site specific conditions applica- 
ble to the HIsmelt Construction Project, in particular Clause 
9.—Industrial Relations Procedure; and 

Whereas it was alleged before the Commission that the 
employees of the Applicant employer have now engaged in 
work stoppages on the HIsmelt Construction Project on 33 
separate days since September 1992, as detailed in a 
Schedule provided to the Commission and to the Respon- 
dent union. 

Now therefore the Commission, having regard for the 
public interest and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question, 
hereby orders in accordance with the provisions of Section 
44 of the Industrial Relations Act 1979 that— 

(1) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) and its officials shall forthwith take all 
necessary steps to cease all industrial action at the 
HIsmelt Construction Project site Kwinana in- 
cluding, but not limited to, bans, limitations or 
strikes affecting the employer party to this Order 
as soon as may be possible hereafter, but in any 
event not later than 8:30am, Wednesday, 24 
February 1993. 

(2) The union and its officials shall not engage in any 
industrial action after 8:30am on Wednesday, 23 
February 1993 and employees of the Applicant 
employer who are members of or eligible to be 
members of the Respondent union shall work in 
accordance with their contracts of service. 

(3) The Respondent union and its officials shall bring 
the terms of this Order to the attention of the 
employees referred to in paragraph (2) above 
using all usual and reasonable means of communi- 
cation available to them. 

(4) The employer shall give whatever assistance as 
may be necessary or reasonable to the union and 
its officials to assist it in complying with 
paragraph (3) of this Order and in any event, if 
substantial compliance does not occur, the Appli- 
cant employer shall bring the matters encom- 
passed in this order to the attention of employees 
who may not have received communication from 
the unions. 

(5) Senior representatives of the Applicant employer 
and the Respondent union shall meet and address 
the issues of concern identified by the Commis- 
sion in the recitals to this Order with a view to 
resolving any matters in dispute and if resolution 
is not achieved, to identify those matters which 
remain in dispute in a form which enables them 
to be referred for hearing and determination before 
the Commission. 

(6) In compliance with (5) above either party may ask 
that conference proceedings be reconvened before 
the Commission for the purposes of encouraging 



the parties to exchange or divulge attitudes or 
information which in the opinion of the Commis- 
sion would assist in the resolution of the matters 
in question. 

(7) Liberty is reserved to the parties on the giving of 
24 hours' notice or such other notice as is accepted 
by the Commission, to make application to vary 
or cancel the terms of this Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

And having heard Ms J. Harrison, Mr G. Sturm an, and Mr 
J. Aitken on behalf of the applicants, and Mr G. Blyth and 
Mr J. Robinson (of counsel) on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the discussions between the parties to applica- 
tion No. C 173 of 1993 shall remain confidential to 
them and shall not be used for any purpose other than 
for the purposes of conciliation of the dispute the 
subject of the proceedings. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stewart Butchering Co Pty Ltd 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. C 359 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6 May 1993. 

Order. 
The Commission, as presently constituted, having regard 

for the Full Bench Decision in matter No. 1197 of 1992, and 
being bound by that decision hereby orders— 

That the Interim Order that issued in matter No. C 
359 of 1992 on the 10th day of September, 1992 be 
cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Editor's Note: Full Bench Decision in Matter No. 1197 
published (73 WAIG 1196). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch Union of Workers; The Metals and 

Engineering Workers' Union—Western Australia; The 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers Union of Australia Western Australian 
Branch 

and 
Observation City Resort Hotel. 

No. C 173(1) of 1993. 
COMMISSIONER A.R. BEECH. 

16 April 1993. 
Order. 

WHEREAS the Commission convened a conference pursu- 
ant to section 44 of the Industrial Relations Act; 

And whereas an objection was taken to the presence of 
a legal practitioner representing a body which, in the opinion 
of the Commission, had sufficient interest in the proceedings 
to remain in those proceedings; 

And whereas the Commission at that conference issued 
an order regarding the confidentiality of the proceedings; 

And whereas the Commission has now reduced that order 
to writing and which is set out below; 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia, Western 

Australian Branch and Others 
Applicants. 

and 
DTMT Construction and Others 

Respondents. 
No. CR 69 of 1993. 

COMMISSIONER A.R. BEECH. 
19 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a site 
allowance to apply to the development of an open cut gold 
mine known as Kanowna Bell which is located 20km north 
of Kalgoorlie. The project involves the development of an 
open cut mine and construction of a carbon and pulp plant 
to treat the ore. It encompasses plant site prestrip and 
earthworks, concrete civil works, structural steel erection, 
tankage and piping, mechanical installation and electrical 
installation. Ultimately there will be a crushing, screening 
and conveyancing system, a ball mill, a flotation system and 
a carbon leach recovery system. In addition, there will be 
construction of an administration block, a security first aid 
block, warehouse and laboratories and several electrical 
substations. The Commission was informed that the total 
value of the project is $45m, of which $22m is for 
construction. The workforce will number approximately 100 
and the work which commenced in approximately Decem- 
ber 1992 is due for completion in August 1993. 

The site was inspected and the Commission heard 
submissions from the parties. In this regard it should be 
noted that the respondents presented a carefully prepared 
and thoughtful submission, and called evidence from the site 
construction manager. The applicant unions did not call any 
evidence. As such it must be acknowledged that where there 
is conflict between the submissions of the applicants on an 
issue, and there is sworn evidence on the matter from the 
respondents, then in the absence of any good reason why that 
sworn evidence is not to be accepted, then the sworn 
evidence will be preferred to submissions made from the bar 
table. 

The Commission turns to the points in issue. 
Site Allowance. 
Following discussions between the parties earlier, the 

respondents are paying a site allowance of $1.30. That 
amount was not reached as a result of agreement between 

11049—6 
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the parties and the applicants claim a site allowance of $2.40 
per hour. 

Both parties made submissions regarding the need for any 
site allowance awarded to fit within the Commission's wage 
fixing principles. The Commission has paid close attention 
to the submissions made by both parties in this regard. 
However, it must be viewed against the background that the 
respondents obviously believe that conditions on site 
warrant a site allowance, and that one in principle will fit 
within the State Wage Principles. Similarly the applicants 
believe that a site allowance is warranted and that the 
awarding of a site allowance would be within the principles. 

It is to be noted that so far as the Commission is advised, 
employees on site are employed pursuant to the Metal 
Trades (General) Award, the Electrical Contracting Industry 
Award, the Building Trades (Construction) Award and the 
Engine Drivers' (Building and Steel Construction) Award. 
The latter two awards contain a provision for a site 
allowance to be claimed for particular sites, and the State 
Wage Principles will be satisfied if the tests set out in the 
Sapri Decision are followed (that is not the case in relation 
to the other two awards mentioned above (see Alcoa of 
Australia and Others v. AMWSU and another (1988) 68 
WA1G 1690). However for the reasons which I have 
outlined above regarding the common position in principle 
between the parties and also as a result of the inspections 
and submissions in relation to this matter I am satisfied that 
the site generally is one not totally contemplated within the 
provisions of the Metal Trades (General) Award nor the 
Electrical Contracting Industry Award and that the rules 
extracted by the Full Bench in the abovementioned Alcoa 
decision are complied with. Similarly, I am satisfied 
generally that the tests set out in the Sapri decision have 
been met 

A site allowance is to be awarded for the disabilities 
which relate to the site in question. Primary emphasis must 
therefore be laid upon the nature and disabilities of the site 
itself. This was illustrated in two recent decisions where the 
evidence in total showed that disabilities on the sites in 
question were far less than claimed by the applicant unions 
in those circumstances and accordingly although site 
allowances were awarded in both those cases, they were at 
a level which was substantially below the level claimed 
(BTA v. JM Best and Son (1993) 73 WAIG 827 (Albany 
Regional Prison Construction site); BTA v. GBC (1992) 72 
WAIG 2088 (Rail Depot Construction site in South 
Hedland)). In this matter the applicants submitted that dust 
will be a significant problem because of the removal of some 
30 to 40 metres of overburden which will be deposited in 
close proximity to the construction site. It was conceded that 
the dust was not evident during the site inspections which 
were held. It was also stated that the bulk of the work would 
occur during the wet season when rain will cause muddy 
conditions on site in spite of the respondents' submission 
that the site is well drained. It was submitted that cold winds, 
especially in the morning, will be a major factor and this was 
also cited in support of the claim for a bluey jacket to be 
supplied to employees on site and which is dealt with 
subsequently. It was also submitted by the applicants that 
three kilometres away is the Gidgie Roaster which emits 
sulphur dioxide and other odours. This has been recognised 
as a debilitating factor in other site allowance matters. 

In reply the respondents stated that the site is well ordered 
and roomy. Sub-projects have been spaced out geographi- 
cally, there is a bitumen road throughout the site and 
lay-down areas have been made adjacent to or not far from 
the actual work areas. It was noted that the site had a number 
of significant trees and a main car park adjacent to the site 
for employees' vehicles. Bureau of Meteorology figures 
were produced to show the prevailing wind is away from the 
work force so far as the stock-piled overburden is concerned. 
Records of temperatures were also produced regarding the 
Kalgoorlie region which, on the submissions of the 
respondents, showed that on average Kalgoorlie is no more 
than four degrees colder than Perth. It was also noted that 
in the awards in question a district allowance is paid. 

As previously mentioned, the only evidence before the 
Commission is from the construction manager who had been 

on site continuously since the 4th January 1993. His 
evidence is that dust has not been a problem at this stage 
apart from one or two willy willies that have gone through 
the site. It had rained on site twice in early February 1993 
and mud was a problem, but not a major problem. The 
evidence is that the site has been designed with quite 
extensive drainage and culverts around to try and keep 
retention of water down to a minimum. I believe the 
evidence of the site manager to be that cold is a problem on 
site, although not "if you dressed to suit the climate—it 
wasn't any problem". There have not been any problems 
with sulphur dioxide on site although it is not apparent from 
the question which was asked whether the smell has been 
present or noticeable. 

On balance, the applicants have failed to make out a case 
for a significant site allowance. Notwithstanding, the 
Commission believes that the evidence does show that dust, 
mud and the cold will be factors of some significance for 
the life of the project, if not now. 

The quantum of a site allowance is not capable of 
scientific calculation. It involves an element of value 
judgement. To that extent both parties referred to various 
other site allowances of greater or lesser relevance to their 
argument. It must be stated that the task before the 
Commission is to calculate an appropriate site allowance. 
The evidence of the respondents as to the method of 
calculation of the $1.30 site allowance currently being paid 
by them is of assistance. It is a calculation based upon an 
allowance which had been paid for work on the Gidgie 
Roaster site which is in the immediate vicinity. That 
allowance was $1.10, and the Commission was also referred 
to a $1.40 allowance awarded for the Fimiston Lease 
Expansion Project ((1989) 69 WAIG 1093; and print H 
5062). A point made by the respondents is that the $1.40 
was, according to the decision of the Australian Commis- 
sion, awarded for significant dust levels and for the presence 
of fumes from sulphur dioxide, excavations on site and 
working below ground, confined space, wet underfoot and 
dust raised by prevailing winds. It was held to be a large 
open site with little protection and the range of temperatures 
added to the disability. That description encompasses the 
disabilities said to be incurred on this site, and some 
additional disabilities not present or not claimed to be 
present on this site. Because the evidence overall does not 
establish disabilities on site greater than had been found in 
for example the Fimiston Expansion project, and given the 
proximity of that project to this project, and the relative 
levels of disabilities between the two sites, together with the 
fact that the $1.40 was awarded in 1988, the appropriate 
allowance is $1.40 for Kanowna Bell. Accordingly an 
allowance will be awarded by the Commission of $1.40. 

Redundancy. 
The applicants claim "Metal Trades (Construction) 

Appendix Redundancy to apply to all workers on site". 
When reference is made to the awards which cover 
employment in this area, the Commission understands from 
the submission of the union that employees covered by the 
Metal Trades (General) Award and die Electrical Contract- 
ing Industry Award share common redundancy provisions. 
Employees covered by the two building awards do not have 
redundancy entitlements prescribed within those awards, 
and there are employees on site who may not be covered by 
industry agreements such as WACIRF, or who may be 
covered by a federal award. The union referred to two orders 
which have issued from the Commission which contained 
such a provision as claimed, they being the Wagerup 
Expansion Project (71 WAIG 3337) and the Hl-smelt 
Construction Order (72 WAIG 186 and also CR 317 of 1992, 
unreported). The respondents drew the attention of the 
Commission to the fact that an application for an appropriate 
redundancy entitlement for the Building Trades (Construc- 
tion) Award is currently awaiting decision before myself, 
and that this part of the claim should therefore not proceed 
because it is inappropriate. In my view, given that the matter 
of a redundancy entitlement for the Building Trades 
(Construction) Award has been in one way or another before 
this Commission, including a Commission in Court Session 
at one stage, for a period of years, the question of 
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redundancy on this site is able to be dealt with in a manner 
that will not have any effect whatsoever upon the application 
to vary the Building Trades (Construction) Award. It is 
important, in my view, for an entitlement to redundancy 
payments to apply to the employees on site as far as it is 
possible to do so. The essential point is not that all 
employees must receive exactly the same entitlement in this 
regard, but that there be an entitlement. That only part of the 
workforce will receive a redundancy entitlement on termina- 
tion is a cause for concern. This was recognised by George 
C in the Wagerup Expansion Project Order and with respect 
I agree with the conclusion which he reached. 

Accordingly I am satisfied the claim in this matter ought 
to be granted. 

Safety Boots. 

The claim of the union is for safety boots to be supplied 
on commencement and replaced on a fair wear and tear 
basis. This claim is conceded by the respondents provided 
that it does not mean that an employee who has already been 
supplied with safety boots will now receive a further pan- 
as a result of the order to issue in this matter. That is 
obviously appropriate and the Minutes have been worded 
accordingly. 

Bluey Jackets and Work Clothing. 

These two matters are dealt with together. The claim is 
for the supply of a bluey jacket and with two shirts and two 
pairs of trousers after the completion of ten working days. 
Very little is before the Commission from the applicants in 
this regard. Indeed the preponderance of the evidence is to 
demonstrate that as a matter of principle, the Commission 
has recognised that it is up to employees concerned to 
provide themselves with suitable clothing, unless the 
question of a uniform, or of protective clothing, or some 
other special circumstance exist. Certainly the Commission 
has nothing before it which could persuade it to grant the 
claim regarding shirts and trousers. In the matter before 
George C upon which some reliance has been placed by the 
Commission, the question of work boots and bluey jackets 
was agreed between the parties. The submission of the 
applicants is that the provision of bluey jackets, and indeed 
of work boots has become a common feature of construction 
agreements in the past. Having regard to the Wagerup 
Expansion decision previously referred to, the agreement of 
the parties in the Cooljarloo (69 WAIG 3122), Greenbushes 
(72 WAIG 1650), Yandicoogina (71 WAIG 2190), and 
Hl-smelt (72 WAIG 2856 and CR 317 of 1992) projects, the 
Commission is persuaded that the provision of bluey jackets 
is now a common feature of construction project conditions. 
Whilst it is true that most of the above are orders which were 
issued by the Commission with the consent of the parties, 
as I have remarked on an earlier occasion (BTA v. Jaxon 
Constructions (re site allowance for the District High School 
at Broome) (1989) 69 WAIG 2580) the emphasis of the 
Industrial Relations Act is upon the Commission using its 
powers to ensure the parties reach agreement as an 
alternative to arbitration. As such, agreements reached 
between other parties may carry some weight. That is not 
to say that an agreement between consenting parties may be 
imposed upon other parties who do not agree. However, it 
may be able to be seen that where agreement is regularly 
reached in an industry over a particular matter, it may be a 
reflection of a matter which has become a regular or 
accepted feature of the industry. Such an agreement may be 
an indication of issues that are reasonably well established 
such that they are able to be agreed with little involvement 
of the Commission. I suspect that such is the case here, and 
that the provision of bluey jackets on construction projects 
has now become such an accepted feature that it has 
overtaken to that extent the earlier decisions of the 
Commission to which the respondents referred. Bluey 
jackets will therefore be provided, and on the basis which 
was stated during the submission to be the more common 
manner of prescription, that is, it is to apply between May 

to October 1993 and after employment of two weeks rather 
than 10 days. 

Minutes of a Proposed Order now issue. 
Appearances: Mr D. Hicks appeared for the applicants. 
Mr K. Dwyer appeared for the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia, Western 

Australian Branch and Others as per 
Schedule 1 attached hereto 

Applicants. 
and 

DTMT Construction and Others as 
per Schedule 2 attached hereto 

Respondents. 
No. CR 69 of 1993. 

Metal Trades (General) Award 1966; 
Electrical Contracting Industry 

Award R 22 of 1978; Building Trades 
(Construction) Award 1987; Engine 

Drivers' (Building and Steel 
Construction) Award No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
7 May 1993. 

Order. 
HAVING heard Mr D. Hicks on behalf of the Applicants and 
Mr K. Dwyer on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

(1) That employees employed by or on behalf of the 
respondents listed in Schedule 2 hereof employed 
on the Kanowna Bell Gold Mine Construction 
Project shall receive the following: 
(a) A site allowance of $1.40 shall be paid for 

each hour worked in lieu of all special rates 
and provisions contained in the awards set 
out above excepting paragraphs (f) Explosive 
Powered Tools and (w) Heavy Blocks of 
subclause 9(1) of the Building Trades (Con- 
struction) Award No. R 14 of 1978 and 
subclauses (14), (15), and (17)—(22) inclu- 
sive of clause 18.—Special Rates and Provi- 
sions of the Electrical Contracting Industry 
Award No. R 22 of 1978. 

(b) The termination/redundancy provisions pre- 
scribed in clause 14.—Tfermination/Redun- 
dancy of the Metal Trades (General) Award 
1966 No. 13 of 1965—Part II Construction 
Work shall apply to all employees on site 
who do not have an existing redundancy 
entitlement under the awards specified 
above. 

(c) Each employee on commencing employment 
on site shall be provided with one pair of 
safety boots free of charge to be replaced on 
a fair wear and tear basis. Safety boots shall 
not be further supplied to employees who at 
the date of this Order have already been 
supplied with a pair of safety boots free of 
charge. 

(d) Any employee who has completed two 
weeks' continuous employment on site be- 
tween the 1st day of May 1993 and the 31st 
day of October 1993 shall be supplied with 
a Tasmanian bluey jacket by his/her em- 
ployer or an equivalent where agreed be- 
tween the employer and the employee. 
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(2) That this Order shall have effect from the 
commencement of work on site until practical 
completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule 1. 
The Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia Western 
Australian Branch 

Australian Electrical, Electronics, Foundry and Engineer- 
ing Union, Western Australian Branch 

The Australian Builders' Labourers' Federated Union of 
Workers Western Australian Branch 

Metals and Engineering Workers' Union—Western Aus- 
tralia 

Schedule 2. 
DTMT Construction 
Conclad Constructions Aust Pty Ltd 
Pacific Industrial Co (1979) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clover Meats 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 57 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is: 

"Schedule 
The applicant company claims that the ultimate tally 

should be 15.35 with an allowance for rodding. 
The respondent union objects to and opposes the 

claim." 
(Schedule on File) 

The starting point is the provisions of the Meat Industry 
(State) Award, 1980, R9/1979, Clause 30, subclauses 7 and 
8 which prescribes as follows: 

"(7) (a) When mechanical aids are used for cattle 
slaughtering (mechanical or gravity sys- 
tems), for the purpose of calculating tally per 
man per day, they shall count as follows: 

Head 
Upward Hide Stripper  0.5 
Head Johnson Hide Stripper  1.5 
Downward Hide Puller  2.0 
Automatic Tail Puller  0.25 
Automatic Feed to Saw  0.25 
Automatic Feed from Saw  0.25 
Brisket Saw  0.10 
Hock Cutter—all hocks  0.25 

—two hocks  0.125 
When H-bone is not chopped 

down  0.25 

(b) No combination of the aids listed in para- 
graph (a) of this subclause shall increase tally 
by more than 2.85 head per man per day. 

(8) Notwithstanding any other provision of this 
clause, tallies shall be negotiated between the 
employer and the union when it is shown that any 
of the mechanical aids in subclause (7) of this 
clause or the slaughtering system is not one 
hundred per cent efficient. 

In the event of any change in the slaughtering 
system or upon the introduction of mechanical 
aids not referred to in subclause (7) of this clause, 
either party may apply to vary the tallies pre- 
scribed in this clause for slaughtering cattle, 
calves, sheep, lambs, goats and pigs." 

Put simply, the applicant seeks the tally increase of 2.85 
head per man per day as per the award so that with a tally 
of 12.5 plus 2.85 for the mechanical aids, 15.35 is the tally 
sought by the applicant. 

The respondent alleges that inefficiencies exist in the 
system which means that it is not one hundred per cent 
efficient notwithstanding the use of the various mechanical 
aids. 

From a consideration of the submissions, evidence and, 
in particular, two extensive inspections by the Commission 
of the Waroona operation and one at the E.G. Greens works 
for comparison purposes, the following findings are made: 

(a) Following discussions with employees and the 
Union Officials of the time the applicant decided 
to improve both slaughtering capacity to "feed" 
a new boning room a total investment at Waroona 
of some $3 million dollars. 

(b) Union delegate, Mr C. Delia, Mr D. Racco (Beef 
Supervisor) and Mr R. Morley (Works Manager) 
visited eastern states meat works to inspect 
various mechanical aids in operation in August 
1992 and, upon return, showed videos to the 
employees concerned of their operation including 
the hide puller. 

(c) Retraining of slaughterpersons over a two week 
period was undertaken after the installation of the 
new mechanical aids to overcome "teething 
problems" and an average of 300 head per day 
were being processed. 

(d) The inspection of the chain operation at Waroona 
and the chain operation at E.G. Greens at Harvey 
reveals a reasonable similarity of operation as 
between the two chains albeit that there are some 
differences such as the hidepullers operation and 
the evisceration table operation for example. 

(e) The alleged safety issues were inspected by 
Inspector R. Jenkins of DOHSWA, whose report 
is as follows: 

"To: C I W—R ELKINGTON 
From: R JENKINS 
Subject: CLOVER MEATS ABAT- 

TOIRS—WAROONA 
On Wednesday and Thursday March 17 

and 18,1993 an investigation was carried out 
at the subject premises following a request 
from the Industrial Relations Senior Com- 
missioner—Mr G (Halliwell) regarding com- 
plaints concerning health and safety issues 
raised by the Australasian Meat Industry 
Employees Union (AMIEU). The list of 
complaints is contained hereunder: 

On Tuesday the investigation centred 
on discussions with: 

Sevan Treloar—Operations Manager 
Ray Morley—Works Manager 
George Garrett—Safety Co-ordinator 
Chamel Delia—AMIEU delegate 
Paul Jones—Beef Floor Supervisor 
Peter Wilson—By Products 

Supervisor 



Clinton Gardner—H & S Representa- 
tive Beef Floor 

Barry Cross—H & S Representative 
Boning Floor 

Adele Wilson—First Aid Officer 
and various employees of the Beef Floor, 
Boning Room and By Products. 

All persons were questioned regarding the 
role and functions of the Health and Safety 
Committee and opinions sought on the 
performance of the same. 

Response overall was for total support and 
confidence in the Health and Safety Commit- 
tee and the systems in place to adequately 
deal with the issues raised by the Union. 

The structure of the Health and Safety 
Committee is as follows: 

2 Health and Safety Representa- 
tives—Boning Room 

1 Health and Safety Representative 
—Pig Floor 

1 Health and Safety Representative 
—Beef Floor 

1 Health and Safety Representative 
—Mutton/Goat Floor 

1 Health and Safety Representative 
—Maintenance 

1 Production Manager 
1 Floor Supervisor on a rotational 

basis 
The Safety Co-ordinator and First Aid 

Officer attend as visitors. 
On Thursday (March 18) the following 

persons were met in addition to those 
interviewed the previous day. 

Gary (Halliwell)—Senior Commissioner 
June Edwards—^Associate to the Senior 

Commissioner 
Mervem Darcy —Meat and Allied Trades 

Federation 
Glen Ferguson —Organiser AMIEU 
Mr (Halliwell) explained that his involve- 

ment on site was only to gather information 
and observe operations relative to the dispute 
over the tally system that was currently 
before his Industrial Relations Court. 

He further advised that the issues relating 
to health and safety raised by the AMIEU had 
been referred to DOHSWA and all that be 
required was report on the situation. 

At that time Mr (Halliwell) was advised 
that although the investigation was still 
continuing, my recommendation at that time 
was that it was considered that the health and 
safety committee was competent enough to 
deal with the issues raised by the AMIEU. 

Additional interviews were conducted 
with employees of the By Products and Beef 
Floor sections for the remainder of the day. 

Conclusion 
It is considered that the Health and Safety 

Committee is competent to deal with the issues 
raised by the Union. I have been advised by the 
Health and Safety Co-ordinator, Mr G. Garrett 
that the list has been tabled at a special meeting 
of the committee for action. 

For DOHSWA to follow-up the com- 
plaints is considered counter productive, 
especially when DOHSWA has only been 
advised of the complaint via the I.R.C. 

Recommendations 
1. No further action be implemented 

regarding the Unions complaints. It is 
deemed the health and safety committee is 
competent to deal with all the matters raised. 

2. Senior Commissioner (Halliwell) be 
advised that investigations has revealed that 
the health and safety committee is competent 
to deal with the matters and that DOHSWA 
will not become further involved unless 
requested under section 25(1) of the Act 
R K JENKINS 
INSPECTOR" 

(Report on file) 
No further safety issues have been drawn to the 

Commission's notice in respect of the operation of the 
mechanical aids on the chain itself. 

(f) The evidence and, particularly, the inspections 
confirm that the mechanical aids themselves 
operate at full efficiency having regard to the daily 
throughput of three hundred and forty (340) cattle 
in eight (8) hours. 

(g) An allowance for rodding has been assessed by the 
Commission, as the parties were unable to reach 
agreement on it, at .125. 

(h) The chain layout inspected is not 100% efficient 
at present however, it is very close thereto and a 
tally (including the allowance for rodding) of 15 
head is appropriate in all of the circumstances. 

Appearances: Mr M.J. Darcy appeared on behalf of the 
applicant. 

Mr G. Maguire appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clover Meats 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 57 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 May 1993. 

Order. 
HAVING heard Mr M.J. Darcy on behalf of the Applicant 
and Mr G. Maguire on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the tally to be applied to the Beef slaughter- 
ing floor at the Clover Meat operations in 
Waroona shall be 15 head per person per day. 

(2) This tally shall come into operation from the date 
of this Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Hamersley Iron Pty Limited. 

No. CR 41 of 1993. 
COMMISSIONER G.L. FIELDING. 

6 April 1993. 
Reasons for Decision, (extemporaneous) 

THE COMMISSIONER: A Mr McLardy was employed by 
the Respondent for almost four years until on or about 25 
January last. 
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On the evening of 21 January, as he admits, he threw 
stones on to the roofs of the houses of two fellow employees 
who live across the street from him at Tom Price. At the 
same time, as he admits, he threatened to "cut them up", 
or words to that effect, because they were, in his mind, 
"scabs". Also, as he admits, he suggested in an abusive 
manner that they should leave the town as they had ruined 
his life and that of many others in the town because the town 
was no longer exclusively a union town. 

It is common ground, needless to say, that Mr McLardy 
was, and perhaps still is, a member of the Applicant Union. 
It is common ground too that the employees living in the two 
houses which were stoned were not, at any material time, 
members of a Union and that they returned to work despite 
the existence of union picket lines in or about June of last 
year during the now notorious closed shop dispute which 
affected the Respondent's operations at Tom Price. It is also 
common ground that since that time there has been a large 
measure of animosity between unionists and non-unionists 
in and around the town and it is fair to say that that is what 
has given rise, in a large measure, to these proceedings. 

It is common ground that Mr McLardy, in common with 
other employees of the Respondent's operations at Tom 
Price, was given a written document dated 10 August 1992 
which purported to set out a Code of Conduct dealing with 
harassment of employees. Amongst other things that 
document stipulated in part that— 

"Unfortunately there is a small number of employ- 
ees who are continuing to harass other employees who 
worked in accordance with the Order of the Western 
Australian Industrial Commission during the recent 
dispute." 

The document went on to note that "(t)his harassment has 
continued despite warnings from the Company that such 
behaviour was unacceptable". The document recorded that 
the situation "would not be allowed to continue" and that 
all employees were "therefore advised", amongst other 
things, that "(h)arassment in any form was unacceptable", 
and that the Company would not in the future limit its 
responses to such conduct to the issuing of counsellings and 
warnings, but that "(a)ny future harassment may result in 
disciplinary action including termination of employment". 

It is also common ground, or at least Mr McLardy 
acknowledges it to be a fact, that on 21 January he attended 
a meeting with the Respondent's officials at which time the 
Respondent's policy was restated and confirmed. He was 
advised that harassment could bring about dismissal if it 
continued. 

The Applicant, while not disputing most of the details 
surrounding Mr McLardy's conduct in the incident on 21 
January, submits that it was completely out of character. 
Moreover, the Applicant says that Mr McLardy was a victim 
of circumstances. Those circumstances were that he was 
living in a street opposite two non-unionists or, as the parties 
strangely seem minded to call them, "independents", and 
that this put pressure on him causing him to act in the way 
now complained of. This pressure was made worse by the 
fact, as Mr McLardy says, that his friends were reluctant to 
visit him because they did not want to be near the 
"independents". 

In the circumstances, the Applicant says that the dismissal 
was unfair, or at least it calls on the Commission to approach 
the matter with more mercy than did the Respondent. To that 
end, Mr McLardy has testified that he regrets his conduct 
and says that he is now willing to work with the 
"independents". 

There is some conflict in the evidence as to what occurred 
on the night in question, although, in my view, the conflict 
in that evidence is not material. The conflict concerns 
whether or not Mr McLardy had a knife on his person on 
that occasion. He denies that he had a knife other than, as 
I understand it, for a brief period to cut up an apple which 
he was eating. The occupants of the two houses stoned, 
Messrs Burrows and Troy, say that they saw Mr McLardy 
wielding a much larger knife, a 10 inch knife, although in 
fairness they say that at the time he was under his patio on 
his property. 

As to that matter, Mr McLardy appeared somewhat vague 
and 1 am inclined to the view that at least at some stage 
during the altercation he did have a knife of the kind 
mentioned by Messrs Burrows and Troy in his possession 
and wielded it in an aggressive manner as they say. 
However, in the final analysis, I do not find it necessary to 
consider that matter further. 

It is clear, on the evidence, that Mr McLardy was 
dismissed in accordance with the provisions of Clause 7 of 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987 and, more particularly, in accordance 
with the provisions of subclause 7(3). That subclause 
provides that in lieu of giving the notice stipulated in 
subclause (2), an employee may be given payment in lieu. 
The evidence is that Mr McLardy was dismissed on 25 
January 1993 with payment for all benefits then accrued to 
him and was given 38 hours' pay in lieu of notice as 
permitted by subclause 7(3) of the Award. 

In the circumstances, it cannot be said that he was 
summarily dismissed, albeit that the reason for his termina- 
tion was said to be serious misconduct. The onus is therefore 
on the Applicant to show that the Commission should 
interfere with the right given the Respondent by the Award 
to terminate the employment of an employee, in this case 
Mr McLardy's employment. 

The Commission can only interfere in that way if it is 
satisfied, on the balance of probabilities, that the dismissal 
was unfair. I need not refer to the authorities regarding that 
in any detail. Since the high water mark case of The 
Undercliffe Nursing Home v. The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and Miscel- 
laneous, WA Branch (1984) 65 WAIG 385, the Commis- 
sion's records are full of statements regarding that proposi- 
tion and it is so well known that nothing need further be said 
of it on this occasion. 

In the present case, I am bound to say that I am a long 
way short of being satisfied that the dismissal was unfair. 
Mr McLardy was warned, not once but at least twice, that 
harassment of fellow employees would not be tolerated and, 
moreover, that the consequence of being guilty of such 
conduct could result in disciplinary action, including the 
termination of employment. The last time he was advised 
of that fact was the very day on which the incident occurred. 
In all those circumstances, I cannot think that anybody could 
objectively say that, in dismissing Mr McLardy as it did, the 
Respondent was abusing the right given to it by Clause 7 
of the Award. 

Whatever reasonable interpretation is placed on the 
expression "harassment", the conduct of Mr McLardy on 
the night in question clearly fell within that category. I do 
not think he would say, and to his credit he did not really 
say, that the stoning of fellow employees' houses and 
threatening to cut them up and otherwise abuse them at that 
hour of the night is other than harassment. Indeed, in my 
view it is a bad case of harassment, which was unquestion- 
ably work related. 

At least two other employees, Messrs Stones and Mercer, 
whom I have not the slightest doubt felt much the same as 
did Mr McLardy about the "independents", had the good 
sense to act with more self-discipline than did Mr McLardy. 
Although their circumstances are not entirely the same in 
that, as Mr Mossenton for the Applicant has said, they do 
not live in the same street as the "independents", that 
cannot be seen as an excuse for the conduct in question by 
Mr McLardy. Certainly it can be used as a basis for saying 
that the Respondent unfairly exercised its right to terminate 
Mr McLardy's employment, with payment in lieu of notice. 

I feel bound to say that I was somewhat impressed by 
what appeared to be an attitude of contrition on the part of 
Mr McLardy, although I hasten to say that I do not overlook 
the fact that in the position he now finds himself in he has 
every reason to be contrite. But contrition of itself is not 
enough in cases such as this. Contrition cannot render unfair 
a dismissal which is not otherwise unfair. 

The test is not whether the employee should be given 
another chance, but in the first instance is whether the 
dismissal was unfair. Not unless the dismissal is unfair does 



the question of another chance arise. Moreover, it is not for 
the Commission to substitute its opinion for that of the 
employer without the dismissal being unfair. The risks of 
doing that in circumstances such as these are well illustrated 
in the Industrial Appeal Court case of Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
Robe River Iron Associates (1989) 69 WAIG 985. As is 
pointed out in that case, it is for the Commission to test the 
fairness of the dismissal against the background that the 
Respondent in this case has an award right to terminate the 
employment as it did. The fallacy of interfering with that 
statutory right in order to give an employee another chance 
in the absence of a valid finding of unfair dismissal is very 
well illustrated in Newmont Australia Ltd v. The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1988) 68 WAIG 677. There must first be an 
unfair dismissal, and for the reasons that I have already 
indicated, I am far from convinced, in the circumstances of 
this case, that there was indeed an unfair exercise of the 
award right given to the Respondent on this occasion. 

It was faintly suggested that Mr McLardy received less 
than a fair deal in the dismissal process. On the evidence 
adduced in these proceedings, there is really no valid basis 
for such an assertion. Mr McLardy was given every 
opportunity to put his case during the course of the enquiry 
by his superintendents. He chose not to give any further 
information to a later enquiry by his manager, Mr Heaves. 
He was justified in that because, if not under charge of an 
offence against the Police Act, he was certainly under threat 
of such a charge which subsequently eventuated. However, 
at my direction, he was given a further opportunity to put 
his case following that occasion, that the evidence is that he 
did not put anything that had not been put before. In all those 
circumstances, 1 cannot think that the Applicant can be heard 
to say that Mr McLardy received other than a proper hearing 
in relation to his dismissal. 

For the foregoing reasons, I am left with no other 
alternative but to dismiss the application and that is what I 
propose to order. 

Appearances: Mr I.E. Mossenton on behalf of the 
Applicant. 

Mr A.N. Cameron on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 

and 
Hamersley Iron Pty Limited. 

No. CR 41 of 1993. 

COMMISSIONER G.L. FIELDING. 

6 April 1993. 
Order. 

HAVING heard Mr I.E. Mossenton on behalf of the 
Applicant and Mr A.N. Cameron on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union of Australia, 

Western Australian Branch 
and 

Howard Porter (1936) Pty Ltd. 
No. CR 74 of 1992. 

COMMISSIONER R.N. GEORGE. 
19 April 1993. 

Order. 
HAVING heard Mr J. Sturman on behalf of the Applicant 
and Mr P. Cooke on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the application be and is hereby discontinued. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

State Energy Commission of Western Australia 
No. CR 659 of 1992. 

COMMISSIONER O.K. SALMON. 
22 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to s.44(9) of the 
Industrial Relations Act 1979. Two questions are posed 
concerning the transportation to and from work of temporary 
employees who are employed by SECWA at Muja Power 
Station: 

1. Should only certain employees as determined by 
SECWA, have access to benefits of transportation 
to and from work? or 

2. Should SECWA make more seating available by 
providing additional buses on existing routes to 
enable all employees to enjoy the benefits of such 
transportation? 

For a number of years transportation by bus to and from 
work at Muja Power Station has been a feature of 
employment for some employees. Apparently the practice 
had its beginning during the construction phase of the power 
station, but has continued during the production phase of the 
station's life. 

It is also apparently the case that in more recent years the 
relevant Minister agreed with the unions concerned that a 
bus service be introduced to provide a means of travelling 
to and from Bunbury and the station, and in this arrangement 
employees who avail themselves of transport pay fares to 
defray the costs of the service. 

The problems leading to a dispute between the parties 
arise because of the limited number of seats available for 
employees each day. If the service provided is limited to 
permanent employees there is a sufficient number of seats. 
But since temporary employees are recruited from Bunbury 
for work at the Station the number of seats is not sufficient 
to cater for all of the employees who wish to travel by bus 
each day. 

SECWA contends that the service is for permanent 
employees, although it has no objection to temporaries 
taking advantage of available seats when circumstance 
allow that. However, in SECWA's view, temporaries are 
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required under their contracts of service to find their way to 
and from work and they have no valid expectation that 
SECWA should be required to meet the expense of 
expanding the present level of service in any measure to 
meet the convenience of these employees. Indeed SECWA 
is most insistent that the issue is surrounded by long 
established principles concerning employee obligations on 
travel arrangements, and notwithstanding assurances from 
the unions that any result in this case favourable to them will 
be confined to the present circumstances, it believes that 
flow on claims will be made on behalf of other groups of 
employees sooner or later, and it is not likely that these 
claims will be refused. In the light of this possibility 
SECWA contends that the matter should be referred for 
hearing by the Commission in Court Session as a special 
case. 

The mainstay of the unions' case is the principle of non 
discrimination between employees of the same employer 
regarding terms and conditions of employment. In this 
respect I was referred to the Human Rights and Equal 
Opportunity Commission Act 1986, s.31, and the definition 
of the term discrimination contained in International Labour 
Organisation Convention No. 111. The unions say that if 
SECWA is not in breach of these laws and articles it is 
disregarding the spirit and intent of them, and it follows 
from that that I should decide this case according to that 
principle. 

SECWA has questioned the unions' commitment to that 
principle by raising examples of discrimination between 
temporary and permanent employees in force at the moment 
in connection with other conditions of employment, with the 
apparent approval of the unions. No challenge was raised in 
this respect and I think SECWA makes ground in respect 
of it. 

In my opinion regard for the principle of non discrimina- 
tion in the application of s.26 is the extent of the obligations 
imposed on me and the basis upon which my decision is to 
be made in this case. 

As to the principle concerning employees providing their 
own means and arrangements for transport to and from 
work, I must have regard for it in making my decision, but 
it does not bind me in the sense that not to follow it would 
constitute a jurisdictional error (Amalgamated Metal Work- 
ers Union and Others vs SECWA 59 WAIG 495). 

As to this case being a special case that ought be referred 
to the Commission in Court Session, I am not convinced of 
that proposition and I will settle this matter on my own. 
However, I think that a flow-on of a result favourable to the 
unions in this case would be extremely difficult, if not 
impossible, for the unions to contain should employees in 
other sections of SECWA's operations insist upon it. 
Obviously SECWA's interests are of vital importance in this 
respect. 

The questions raised in this case are to be determined 
according to fairness having regard for the interests of the 
persons concerned. I think it would be unfair to permanent 
employees if the present service was withdrawn. However, 
it might not be unfair to those employees if the service was 
curtailed and they were paid an amount of money to 
compensate them for the advantage they lose. Only the first 
of these two possibilities was mentioned, but the second 
flows from a consideration of it: an alternative. The point 
of the examples is to show the practical difficulties, if not 
to say the impossibility, of withdrawing the present 
arrangements for permanent employees. They are a fact of 
life and they were conferred upon employees by decision of 
the Minister. It is not agreed that these arrangements are 
unfair, unwarranted or even silly, and it is not for me to say 
they are any of these things. Furthermore, whilst these 
arrangements appear to be contrary to the principle relied 
upon by SECWA in this case, it is not at all likely that they 
will be removed by the incantation of the principle. 

In all of the circumstances, I do not think it can be 
seriously said that permanent employees do not have a right 
to expect the continuation of present travel arrangements, 
and that these arrangements are merely a concession being 
made to them by SECWA. 
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It would not be unjust to expect a temporary employee 
domiciled in Bunbury to provide his/her own transport to 
and from work each day if that employee accepted 
temporary employment at Muja power station knowing that 
the provision of bus transport to permanent employees was 
intended for permanent employees only. In fact the 
temporary employee would become an unlike case by 
his/her own agreement. 

However, the proposition implies perfect knowledge on 
the temporary employee's part at the time employment at 
the station was accepted. A letter was tendered in evidence 
purporting to show that temporary employees were advised 
"prior to being employed, that they were to organise their 
own transport to site, or arrange car pools with other 
employees". That evidence was not challenged and I think 
that temporary employees accepted employment on that 
basis. However, there is nothing to show that they were told 
of the arrangements applying to permanent employees and 
it is most unlikely that they would know of these 
arrangements until after they took up employment. 

That said, I think temporary employees can claim with 
justification for travel arrangement purposes that they are a 
like case with permanent employees. Accordingly their 
claims for similar treatment have substance and might be 
sustainable on the basis of comparative justice. 

But would that be fair to SECWA bearing in mind that 
the claim envisages SECWA meeting whatever costs the 
claims involve and its justifiable fear of flow on? 

While much reliance was placed on the principle 
concerning an employee's obligation to find his/her own 
way to work and return each day, the details of the 
arrangements now under considerations are distinguishable 
to the extent that they include the payment of fares for the 
transport provided. That fact needs to be taken into 
consideration for it means that the whole of the cost burden 
of the arrangement was never intended to be carried by 
SECWA. Therefore it follows that the share of the cost to 
be borne by SECWA, or what is essentially the same thing, 
the amount paid in fares by employees, is open to 
re-assessment. In other words SECWA's interests are also 
to be considered in the light of new circumstances. 

In my opinion the first question posed in this case should 
be answered in the negative with the addition of the proviso 
that before travelling arrangements are formally made 
available to temporary employees domiciled in Bunbury or 
employees in any other town or place the amount of fares 
to be paid by all employees for travel to and from Muja each 
day shall be reviewed. 

Finally, I observe that the decision to allow the 
Muja/Bunbury bus arrangements was a decision of the 
Minister. On what basis the decision was made, I am unable 
to say. However, it would have been made according to its 
own surrounding facts and I think that an attempt by unions 
to have the same arrangements introduced elsewhere are not 
likely to be successful. Indeed this may be an understate- 
ment. 

Appearances: Mr F. Logan appeared on behalf of the 
applicants. 

Mr G.A. Heaperman appeared on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

State Energy Commission of Western Australia 
No. CR 659 of 1992. 

COMMISSIONER O.K. SALMON. 
14 April 1993. 

Declaration. 
HAVING heard Mr F. Logan on behalf of the Applicants, 
and Mr G.A. Heaperman on behalf of the Respondent, the 



Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby declares— 

That with respect to Question 1: 
Should only certain employees as determined by 

SECWA, have access to benefits of transportation to 
and from work? 

The answer is: No, provided that before travelling 
arrangements are formally made available to temporary 
employees domiciled in Bunbury or employees in any 
other town or place the amount of fares to be paid by 
all employees for travel to and from Muja each day 
shall be reviewed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. CR 47 of 1993. 

COMMISSIONER A.R. BEECH. 
23 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred for hearing 
and determination is in the following form: 

"The applicant union claims that its member, Mr 
Ken Jamieson, is entitled on the basis of equity, good 
conscience and the substantial merits of his case to 
payment of the caravan allowance set out in subclause 
(4) of Clause 19.—Special Rates and Provisions of the 
Recreation Camps (Department for Sport and Recrea- 
tion) Award No. A 28 of 1985 for the period of time 
spent as Acting Camp Warden at Point Peron. 

The applicant union seeks an order from the Western 
Australian Industrial Relations Commission effecting 
payment of the above allowance to Mr Jamieson. 

The respondent employer opposes the application. 
"The matter arises in this way. Mr Jamieson has been 

employed by the respondent as a Mobile Warden and has 
been so for at least five years. His employment is covered 
by the award mentioned in the Memorandum of Matters 
Referred for Hearing and Determination. That defines a 
Mobile Warden as follows: 

"4 (2) Mobile Warden shall mean an employee who 
is required to move from camp to camp as the employer 
requires and for that purpose may be required to supply 
and maintain mobile accommodation." 

The evidence is that Mr Jamieson has been required to 
supply and maintain mobile accommodation and to that end 
has been paid the allowance specified in clause 19(4) as 
follows: 

"Mobile Wardens shall in addition to their normal 
rate of pay be paid an allowance of $63.50 per week 
to offset the costs associated with living in and 
maintaining a caravan. This allowance shall be re- 
viewed on the 31 st December each year. The adjust- 
ment to the rates shall be effective from the beginning 
of the first pay period to commence on or after the first 
day of January in each year." 

A Schedule of Agreed Facts was prepared and tendered. 
Mr Jamieson commenced employment with the respondent 
in March 1988. 

In July 1992 when the respondent became aware that the 
Warden in Charge of the Point Peron camp would retire in 
September 1992, Expressions of Interest for the position of 
Acting Warden in Charge at Point Peron were invited. Mr 

Jamieson was successful in this appointment and took up his 
position on the 1st September 1992 for a period of six 
months. At the expiry of the six months acting position in 
February 1993, the respondent requested that Mr Jamieson 
continue in the temporary position and Mr Jamieson has 
agreed to this request. 

When Mr Jamieson commenced in the acting position, he 
continued to receive the wage of a Mobile Warden ($401.80) 
but he ceased receiving the allowance prescribed in 
subclause 19(4). On the 19th March 1993 the respondent 
contacted Mr Jamieson and informed him that he would be 
paid the wage of Warden in Charge ($407.20) in accordance 
with the provisions of the higher duties clause of the award. 
This increase was backdated to the date Mr Jamieson 
commenced in the Acting Warden in Charge position. Mr 
Jamieson has been required by the respondent to live in the 
Department's accommodation at Point Peron since the 
commencement of his acting position. The dispute between 
the parties concerns the claim of Mr Jamieson for continued 
payment of this allowance. 

The applicant states as follows. Mr Jamieson's substan- 
tive employment is as a Mobile Warden, and he is only 
acting in the position of Warden in Charge. There is no 
certainty that Mr Jamieson will be permanently appointed 
to that position, and indeed a report has been presented to 
the respondent which has a recommendation that four camps 
owned and operated by the respondent should be closed. One 
of the camps included in the recommendation is the Point 
Peron camp. Thus Mr Jamieson may be required to revert 
to his substantive position of Mobile Warden, and to that end 
be required to live in his caravan. It is therefore not prudent 
for Mr Jamieson to dispose of his caravan whilst he is in the 
acting position. As the allowance is prescribed for maintain- 
ing and living in a caravan, and as Mr Jamieson is still 
obliged to maintain his caravan then the allowance should 
continue to be paid to Mr Jamieson. Mr Jamieson's evidence 
is that there is little difference in the cost he experiences in 
maintaining the caravan as opposed to living in and 
maintaining the caravan. 

The position of the respondent is that Mr Jamieson knew 
at the time he accepted the position that the caravan 
allowance would not continue to be paid. It is conceded that 
Mr Jamieson did accept the position on the basis that he 
could raise the question of his caravan allowance with the 
union. It is inferred from this that there are advantages to 
a person such as Mr Jamieson in applying for what is 
effectively promotion to a Warden in Charge position which 
should offset any disadvantage. In the view of the 
respondent, Mr Jamieson does not satisfy the wording of the 
allowance prescribed in subclause 19(4), he now gets free 
rental and for all practical purposes he is no longer a Mobile 
Warden. 

From the Commission's examination of the issue it is 
clear that Mr Jamieson's circumstances are not envisaged 
by the terms of the award. The respondent is correct in not 
paying the allowance to Mr Jamieson because he is not 
required to live in and maintain a caravan. The purpose for 
which the allowance is paid is not in dispute and is clear 
from the wording of subclause 18(4). The Commission has 
also for this purpose examined the record of proceedings in 
A 28 of 1985. The award issued by consent and neither the 
applicant nor the respondent made submissions regarding 
the origin or purpose of the allowance. 

However, given that there is no evidence that the 
Department intends to make the position permanent at this 
stage, and the initial acting period of six months has been 
extended, together with the fact that there is a possibility that 
the Point Peron camp itself may be closed, then Mr Jamieson 
may be required at any point in time to revert to his 
substantive position which would require him to supply and 
maintain mobile accommodation. It is agreed between the 
parties that Mr Jamieson's status at this point in time is that 
of a Mobile Camp Warden acting in the position of Warden 
in Charge of the Point Peron Camp, and the period of 
extension of the Acting position has not been determined 
and is at present uncertain. The argument that Mr Jamieson 
has some obligation to retain his caravan against the time 
when he again takes up the duties of Mobile Warden or until 



he is appointed permanently to the Warden in Charge 
position has some force, and this is all the more apparent 
where a mobile warden may act as a Warden in Charge for 
only a brief or fixed period of time. In this context it is 
significant that the caravan allowance continues to be paid 
during periods of annual leave when a Mobile Warden may 
not be living in the caravan at all. This does lead to the 
conclusion that the need to maintain mobile accommodation 
during periods when a Mobile Warden is absent from duty 
on approved leave is itself recognised. The continuation of 
that payment in those circumstances is supportive of the 
argument of the union on this occasion. 

It is true that Mr Jamieson does receive free accommoda- 
tion in his current acting position, but his evidence is that 
similarly accommodation in the caravan is free in that 
electricity and water are free and no caravan park rental is 
payable. However his evidence also is that he is still obliged 
in maintaining the cost of the caravan to meet the costs of 
registration, insurance, the servicing of any loan if applica- 
ble and also to incur such costs as may be necessary for the 
proper maintenance of curtains, screens, floor covering and 
cooking and refrigeration equipment. 

Some concern was raised by the respondent regarding the 
standard government policy generally when an employee is 
acting in another position. However I am not persuaded that 
the evidence brought to the Commission on this occasion is 
in any sense representative of circumstances which will 
exist when employees across government occupy positions 
on the basis of higher duties. This application relates only 
to its own circumstances. 

The Commission turns to the claim made. It is clear that 
Mr Jamieson is not currently required to live in and maintain 
mobile accommodation and is not performing the duties of 
a Mobile Warden. 

In the circumstances the Commission concludes that Mr 
Jamieson is not entitled to be paid the allowance prescribed 
by subclause 19(4) of the award. The claim of the union is 
therefore not granted. 

However it is apparent that part of the reason at least for 
the payment of the allowance, that is the maintenance of a 
caravan still exists, although the employer in this case does 
not require Mr Jamieson to "supply and maintain mobile 
accommodation". Given the above reasoning, and having 
regard for the Allowances principle of the State Wage 
Principles ((1992) 72 WAIG 200 at 203), Mr Jamieson ought 
be re-imbursed for the cost of maintaining a caravan against 
the eventuality that he returns to his substantive position. 
The question of different payment was raised by the 
Commission with the parties during the course of the 
hearing, and the Commission understands that such a 
payment has not been the subject of discussions between the 
parties. From a reading of all of the material presented in 
the case, the Commission does not believe that it is 
appropriate for the Commission to determine the level of 
reimbursement now. Accordingly the Commission will 
adjourn the application to enable the parties to discuss and 
to endeavour to reach agreement upon such a payment. 
Those discussions will need to consider in more detail the 
precise costs involved in maintaining a caravan; they will 
need to have some knowledge of the manner in which the 
original allowance was fixed; and will also have to take into 
account the extent to which the allowance is to compensate 
a Mobile Warden for the mode of living in a caravan and 
not just its direct cost. These at least are matters upon which 
the parties have not had an opportunity to address the 
Commission. 

The Commission will therefore adjourn these proceed- 
ings, but will issue an order reflecting these Reasons for the 
purposes of the parties' interests under section 49 of the Act. 

Appearances: Ms D. Blaskett on behalf of the applicant. 
Ms J. Sheridan on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. CR 47 of 1993. 

COMMISSIONER A.R. BEECH. 
30 April 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That Mr K. Jamieson is entitled to be reimbursed 
for the cost of maintaining a caravan whilst in the 
position of Acting Warden in Charge at the Point 
Peron camp. 

(2) That the application is hereby adjourned to enable 
the parties to discuss the form and quantum of the 
reimbursement envisaged in order (1) above and 
may be re-listed on the application of either party. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Royal Society for the Prevention of Cruelty to Animals. 
No. CR 88 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 April 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is as follows: 

"Schedule. 
The claimant union claims that Mr Norm Jones was 

unfairly terminated from his employment with the 
respondent and that he should be reinstated without loss 
of wages and entitlements. 

The respondent objects to and opposes the claim." 
(Schedule on File) 

The background to the matter is that Mr N. Jones had been 
employed as an Animal Inspector/Special Constable with 
the respondent since the 18th of January, 1990. 

Mr H.W. Frazer, the General Secretary of the respondent, 
received a telephone call from a reporter of The West 
Australian newspaper advising of the receipt of a letter 
which stated as follows: 

"Dear Sir, 
I would like to know what the R.S.P.C.A. ambulance 

van was doing at Lane Pool Reserve—Dwellingup with 
a family camping last week. Written on the side of the 
van these words "This ambulance kindly funded by the 
Lotteries Commission. I know I will not be donating 
in future just so R.S.P.C.A. staff can holiday this way." 

(Exhibit 2) 

Mr Fraser asked Mr I.R. Houlahan, the Senior Inspector, 
to speak to Mr N. Jones about the matter which he did and 
subsequently advised Mr Fraser that: 

"Mr Jones was surprised we knew about it but I 
think its true." 

(Transcript Page 79) 
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Mr Fraser decided to "challenge Mr Jones direct" 
(Transcript Page 79) and at or about 8.00am on the 9th of 
February, 1993 a meeting was held at the Society office 
between Mr Fraser. Mr Houlahan and Mr Jones. Mr Fraser 
read the letter (supra) to Mr Jones and then sought Mr Jones' 
explanation. Mr Jones' explanation was, inter alia, that: 

"Did Mr Fraser ask you for any explanation of why 
the van may have been in the Dwellingup area?—Yes, 
he did. 

I am sorry, what was that?—Yes, he did. 
What did you say?—I told Mr Fraser that I had a 

recheck to do in the Dwellingup area. 
Had you been to a particular situation in Dwellingup 

to recheck?—Yes, I had. 
What were the circumstances?—I had received a call 

concerning some cattle with minimal water in the area. 
I attended that scene—or that area on 19 January where 
I found 4 head of cattle with minimal water. 

And where was this exactly?—This was Nanga 
Road, Dwellingup. 

What was the result of this visit on 19 January?— 
There was no action required although I considered it 
important to recheck the animals later, especially the 
water supply, because the weather was starting to 
become warm and it could have easily dried up and 
caused a dangerous situation for the animals. 

Did you actually do the recheck?—Yes, I did. 

Did you explain to him that you had been solely 
doing RSPCA business in Dwellingup or did you 
explain that you may have been doing other things 
while you were down there?—1 explained to Mr Fraser 
that I had carried out the RSPCA job. My children were 
camped with family friends in the Dwellingup National 
Park area so I stayed a couple of days with them, then 
I proceeded home." 

(Transcript Pages 10 & 13) 
In examination-in-chief Mr Frazer stated as follows: 

' 'Given what you have just said, he admitted to being 
at the camp site, given his explanation as to why he 
originally visited the Dwellingup area as a follow up, 
why did you believe you had to ultimately—and we 
will come to the steps later—dismiss him from his 
employment?—The use of the vehicles for private 
usage, and particularly private usage of that order, to 
my mind is just one of the unforgivable sins because 
this Society nearly collapsed on this issue some years 
beforehand and the use of vehicles is policed, as near 
as humanly possible, perfect with the resources we 
have got. It is such a sensitive issue both with the 
public, both with our donors and both with the 
requirements of administration to look after the 
firearms and the poisons that it is just so sensitive and 
everybody knows it. 

Why were you, or how were you convinced, that 
there were no other factors at play in this particular 
incident, that is Mr Jones visiting Dwellingup? Why 
are you certain that he used the vehicle, without your 
permission, to visit the family camping ground- 
When I talked with him, sir, I formed the conclusion 
that it was premeditated, it was deliberate, and he knew 
the rules just as well as I did. He knows full well that 
had he contacted Inspector Houlahan, which would be 
his normal line of reporting, he would have been 
refused. 

When did you personally form the view that you 
were going to dismiss him?—I think when he admitted 
he had done it I had no alternative but to seriously 
consider the dismissal and I believe I tabled to him 
three options and I adjourned the meeting for a little 
over an hour and reconvened the meeting with 
Inspector Houlahan, Mr Jones and myself at about a 
quarter to 10. 

What did you do in the interval?—I rang the 
president of the society and one or two other 
counsellors, too, I believe and said that Mr Jones had 
admitted to the use of the vehicle in these circum- 
stances and I was going to terminate him. 

Do you believe that in the processes, up to that point, 
you had given him fair opportunity to counter any 
allegations of misuse?—He didn't deny it. He said—he 
harped on the words that he did no mileage which was 
stipulated in his letter of engagement. He harped on that 
and I said, "To me, usage is the same thing." He did 
not deny the events and I regard it as a breach of sort 
of the number one rule. 

Did he make any admissions to you when you were 
discussing the event prior to the interval?—He admit- 
ted that he had bent the rules. 

You made some phone call. Upon resumption, what 
was your decision?—I think I really sat him down and 
said, "Well, Norman, you are guilty of it. You don't 
leave me too many options. Have you got any views?' 

What did he say?—He nominated about the fact that, 
again, he had done usage, not mileage, etcetera and he 
didn't see that he had done anything wrong. I said, "I 
am sorry, I regard it as serious enough to terminate your 
employment.' 

And you did terminate it?—Yes, sir. 
When did the termination take effect?—As at 5 

o'clock on the 9th." 
(Transcript Pages 82, 83 & 84) 

From a consideration of all the evidence and exhibits the 
Commission makes the following findings: 

(1) Mr N. Jones' performance of his duties over the 
term of his employment was quite satisfactory. 

(2) Mr Jones had brought favourable publicity to 
himself and the respondent on several occasions 
in the performance of his duties and from the 
exhibits had public respect within his operational 
area. 

(3) Mr Jones was aware from his letter of appointment 
(Exhibit A) that "You are specifically advised 
that the vehicle issued to you must not be used for 
private mileage and it must be maintained in a 
proper manner at all times ...". 

(4) On two previous occasions Mr Jones* attention 
had been specifically drawn by the Senior Inspec- 
tor to the necessity to use the respondent's vehicle 
for official purposes only. (These occasions arose 
in relation to the Mundijong sales yard and the 
vehicle parked outside a church) 

(5) On the evidence of Senior Inspector Houlahan the 
incidents above were not warnings or reprimands 
arising from any misconduct by Mr Jones but 
plainly demonstrated to him the sensitivity of 
vehicle usage. 

(6) The fact that private use of the respondent's 
vehicle was prohibited without specific permis- 
sion was well known to Mr Jones and he would 
have known he would not receive permission for 
the vehicle to be "garaged" at Dwellingup. 

(7) On his own evidence Mr Jones did not seek 
permission for private use of the vehicle during his 
week's annual leave nor to "garage" the vehicle 
elsewhere, than at his residence. He was aware 
that having completed his recheck at Dwellingup, 
the vehicle should be returned either to the garage 
at his residence or the respondent's depot. Travel 
back to Dwellingup, if he so wished, required use 
of his own vehicle. 

(8) Mr Jones had the custody care and security of a 
firearm and lethal poison which are contained in 
the vehicle. 

(9) Mr Jones' employment history of twenty years in 
the Royal Australian Navy and as an orderly is 



unbleminished but finding new employment could 
well be difficult for him. 

(10) That the concerns of Mr Fraser as to the 
requirements necessary to hold a special consta- 
ble's position, whilst valid, would not preclude Mr 
Jones from so doing if reinstated as an animal 
inspector by the Commission. 

From a consideration of the above findings the Commis- 
sion is satisfied that Mr Jones was well aware of the rules 
of vehicle usage and the risk to his employment those rules 
were breached. He chose to breach them and the known 
penalty has been invoked by the employer. No unfairness 
has been demonstrated and the claim is refused. 

Appearances: Ms S.M. Jackson appeared on behalf of the 
applicant. 

Mr D.M. Jones appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Royal Society for the Prevention of Cruelty to Animals. 
No. CR 88 of 1993. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
28 April 1993. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the claim be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR 71 of 1993. 
COMMISSIONER O.K. SALMON. 

4 May 1993. 
Order. 

HAVING adjourned this matter to allow a conference 
between the parties presided over by the Commission, and 
at that conference having heard Mr R.W. Richardson (of 
counsel) on behalf of the Applicant and Mr N. Marthins on 
behalf of the Respondent, the Commission makes the 
following order— 

That Lyle George Wilson and Daniel Wade Kicked 
be re-instated in their positions of probationary prison 
officers by the withdrawal of their discharge notices 
and that their re-instatement as prison officers be 
effective from 11 February 1993. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Tip Top Bakeries 
No. CR 77 of 1993. 

COMMISSIONER C.B. PARKS. 
29 April 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 

sions as edited by the Commissioner.) 
THE COMMISSIONER: The matter is one that comes 
before the Commission pursuant to section 44 of the 
Industrial Relations Act 1979. It is a matter that was unable 
to be settled at a conference held on 23 February 1993, and 
is the subject of a Memorandum of Matters for Hearing and 
Determination issued by the Senior Commissioner on 23 
March 1993. Therein it is stated that the applicant Union 
claims Mr John Boycott was unfairly dismissed from his 
employment, and seeks his reinstatement. That application 
is opposed by the respondent employer, Tip Top Bakeries. 

The Commission is told that Mr Boycott commenced 
employment with the employer in 1981, and that there was 
a short interruption in that relationship in 1986. Since his 
re-engagement in that year, he remained employed until he 
was summarily dismissed on 26 January 1993 as the 
consequence of an incident which occurred on the previous 
day, 25 January 1993. 

The evidence before the Commission is that on 25 
January 1993 a physical altercation occurred between Mr 
Boycott and another employee, Mr Kiat Lee. Such arose as 
a direct result of Mr Boycott making at least one derogatory 
racial comment to Mr Lee. To put that in context, the 
Commission is told that Mr Boycott was working on a 
pikelet packing operation and that as the result of a machine 
part going missing, he sought to replace that part, variously 
referred to as a lug or a block bearing the numeral 9. 

It was apparently within the knowledge of Mr Boycott that 
identical lugs were available from places at which they were 
stored for die purposes of use on other machines within the 
establishment. It is his evidence that he was aware of one 
particular place of storage to which he proceeded for the 
purpose of obtaining the number 9 lug. Upon removing that lug 
from the cupboard in which it was storM, he was challenged 
by Mr Lee who, in effect, directed that he return it to the 
cupboard and obtain one from another area closer to the work 
area from which Mr Boycott had come. Mr Boycott was 
offended by what he described as the attitude of Mr Lee because 
Mr Lee did not work in a supervisory capacity and was at that 
time no more than his equal as an employee. 

It is also evident to the Commission that Mr Lee did have 
the right to control Mr Boycott's access to such lugs, but it 
is equally apparent that prior to that event occurring, Mr 
Boycott was unaware that such was the case. The right of 
control held by Mr Lee was confirmed by a supervisor, 
identified as Ms George Ryde, who also confirmed that Mr 
Boycott should obtain a lug from a particular workplace 
located nearer the pikelet packing operation. 

It is after that event that Mr Boycott made his derogatory 
comment to Mr Lee. That in turn led to Mr Lee responding 
physically by pushing Mr Boycott. It is clear from the 
evidence of both Mr Boycott and Mr Lee that as a 
consequence, Mr Boycott fell. I am not satisfied that it is 
completely clear from the events which immediately 
followed, who struck the first blow. But there is no doubt 
that, whether they could be described as blows or not, the 
actions employed by both the protagonists were designed to 
inflict pain on the other to dissuade a continuation of the 
situation. 

I find it strange that Mr George Ryde, a person not 
directly involved in the altercation, but an observer and a 
supervisor, was not called to give evidence in this matter. 
He may have provided an objective view. 



It has been said that the altercation was over in a very 
short space of time. Because of that and the heat of the 
moment, I believe the memories of both Mr Boycott and Mr 
Lee are unlikely to be extremely accurate. 

The Commission is in no doubt that the incident, a 
physical altercation between Mr Boycott and Mr Lee, was 
an act of misconduct by both of them. However, as has been 
argued, that does not automatically mean that termination 
is the result. 

There had been verbal provocation by Mr Boycott, but I 
am equally satisfied that the first physical provocative act 
was that by Mr Lee, to which Mr Boycott responded. What 
is not absolutely clear is whether Mr Boycott responded in 
a defensive or a retaliatory fashion. 

It has been put to the Commission, on behalf of the 
respondent, that it has a policy that fighting will not be 
tolerated and will result in dismissal. It is admirable that 
fighting is discouraged, especially so because, as has been 
correctly put, the employer has a duty of care to its 
employees in relation to providing a safe workplace. Mr 
Vanstyn, the State Manufacturing Manager, said that he 
believed the policy relating to fighting is stated in "some 
sort of policy document". However, it has not been shown 
that either Mr Boycott or Mr Lee knew that such was the 
company policy. I am satisfied that from their actions and 
responses after the incident, both accepted fighting provided 
grounds for termination, but Mr Boycott maintained that for 
his part, termination was not warranted considering the 
circumstances. 

It has been argued by the advocate for the respondent that 
the fact that Mr Boycott has been employed for a period 
approximating 11 years does not in any way grant him the 
licence to do what he did. I agree. It does not, but it has been 
shown that during that 11 years he has been a person who 
did not conduct himself in an aggressive manner. That must 
weigh in his favour. 

It was extremely stupid of Mr Boycott to make any form 
of derogatory comment to Mr Lee, for he did that after a 
supervisor told him Mr Lee had been correct in his approach. 
Mr Lee had the right to stop him removing the lug. But I 
am equally satisfied that the comment made to Mr Lee, 
whether it be either of the two derogatory comments that 
have been suggested, did not warrant, and should not have 
resulted in a physical act by Mr Lee which caused Mr 
Boycott to lose his footing and fall. It is that physical act 
which caused Mr Boycott to respond in a physical way. It 
is clear that he did not endeavour to continue the fracas when 
Mr Ryde intervened. 

Having heard Mr Boycott, I accept him to be both honest 
in his belief of what took place and repentant, and that he 
recognised immediately thereafter that he had been wrong 
in the part he took in the incident. It would appear that he 
bore no continuing malice toward Mr Lee. It is his 
uncontroverted evidence that he attempted to persuade Mr 
Ryde not to take any action against either of them. That 
suggests that it was probably unlikely that he would offend 
in that manner again. He has said on oath that he will not 
re-offend if he regains his employment. 

The Commission is aware that it is a common practice for 
employers to terminate the services of both parties involved 
in a physical altercation. An incident of this nature is always 
a very difficult matter to deal with, but there is an obligation 
open to the employer to determine who is at fault. I accept 
the testimony of Mr Vanstyn that he endeavoured to do that, 
but that in his view both were equally at fault. However, it 
is the Commission's view that there is a distinction. The 
provocation by Mr Boycott was verbal; the response of Mr 
Lee was physical; and in the heat of that moment Mr Boycott 
responded. Thus the Commission is of the view that 
although his conduct constitutes an act of misconduct, it was 
not in the circumstances misconduct which is of such a 
nature that summary dismissal was warranted. I am 
therefore of the view that in so acting to summarily dismiss, 
the employer acted harshly and unfairly towards Mr 
Boycott. 

It is well settled that the remedy is reinstatement or 
re-employment to the position previously held, unless it can 
be shown that there is good cause why that should not occur. 
It has been suggested that the respondent has a mistrust of 
Mr Boycott. However, nothing was put to justify that view 
and I am therefore not satisfied that the mistrust is valid. 

Mr Boycott worked for the employer for a period 
approximating 11 years and there appears to be no occasion 
on which he has similarly transgressed, other than a degree 
of laxness on his part in relation to his own safety. I do not 
make little of that, but I do not believe that is relevant to the 
matter at issue. 

Thus I am satisfied that Mr Boycott should be reinstated 
in his employment in the classification of bread-slicer. It is 
pleaded on behalf of the respondent that the claim that Mr 
Boycott be awarded his wages for the period between his 
dismissal and his reinstatement should be not granted in full. 
Such is put on the basis that the matter first came before the 
Commission, differently constituted, in February this year; 
that at the conclusion of the conference nothing further 
occurred until a Memorandum of Matters for Hearing and 
Determination was issued by the Senior Commission in 
March, almost one month to the day later; that it was not 
until the issuance of the memorandum that the respondent 
employer became aware that the dismissal of Mr Boycott 
was an issue that remained in dispute. Therefore payment 
should be excluded for that period. 

I fail to comprehend the logic of that proposal, particu- 
larly in view of the Commission's decisions regarding the 
right to payment. In essence, had the employer not acted in 
the unfair and harsh manner it did, the employee would have 
continued in employment and received payment throughout. 
Of course, that employee would also have provided a service 
to the employer throughout. 

Additionally there is an obligation on the aggrieved 
employee to endeavour to mitigate the loss and I have no 
reason to doubt the evidence of Mr Boycott as to the 
unsuccessful endeavours he has made to gain alternative 
employment throughout the period. I can therefore see no 
reason to refuse that which is claimed on his behalf. 

I therefore propose to issue the Minutes of a Proposed 
Order, the terms of which I will subsequently make precise. 
In effect, it will order that Mr Boycott be reinstated in his 
employment; that provided Mr Boycott reports for duty on 
Monday next, at a time to be provided by the respondent 
employer, he is to be re-employed as a bread-slicer on and 
from that date; that upon commencing such re-employment, 
his service with the employer shall be deemed to have been 
continuous; and that he be paid the wage he would ordinarily 
be due as a bread-slicer for the period between his date of 
dismissal and re-engagement, excluding penalty payments 
such as shift penalties, etcetera. 

Appearances: Mr A.J. Waddell appeared on behalf of the 
applicant. 

Mr J.N. Uphill appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Tip Top Bakeries 
No. CR 77 of 1993. 

COMMISSIONER C.B. PARKS. 
3 May 1993. 

Order, 
HAVING heard Mr A.J. Waddell on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That provided Mr J. Boycott presents himself for 
duty on Monday, 17 May 1993, he shall be re- 
employed as a Bread Slicer by Tip Top Bakeries; and 
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That re-employment shall commence from the by dividing that minimum weekly wage by the hours 
aforementioned date; and prescribed and adding 20%. 

That upon recommencing employment, the service (3)(a) The weekly wage of employees employed for a 
of Mr J. Boycott shall be deemed continuous; minimum of 40 hours in any one week shall be 

And That Mr J. Boycott shall be paid $5992.00, calculated in accordance with the following: 
being the wages he would ordinarily have been due as Hourly Rate (as per Schedule A) x 40 hours x 
a Bread Slicer, for the period between his dismissal and 92%. 
his re-employment, excluding penalty payments. (b) All overtime for a weekly worker shall be 

(Sgd.) C.B. PARKS, calculated in accordance with subclause (3)(a) of 
[L.$.] Commissioner. this clause and Clause 6.—Overtime." 

J. Carrigg, Registrar. 

UNIONS— 
Application for alteration of 

Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The Electrical Contractors 
Association of Western Australia (Union of Employers) for 

alteration of registered rules. 

No. 5 of 1993. 
R.C. LOVEGROVE, Deputy Registrar. 

26 March 1993. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements made thereunder have been complied with, I 
have this day registered an alteration to Rule 5—Subscrip- 
tions of the registered rules of the applicant Association in 
the terms of the application as filed on the 24th day of 
December, 1992. 

(Sgd.) R.C. LOVEGROVE, 
[L.S.] Deputy Registrar. 

CORRECTIONS— 

WHEREAS an omission occurred in the publication of the 
provisions of awards and agreements affected by General 
Order No. 415A of 1992 in accordance with s.50(9) of the 
Industrial Relations Act 1979 published in the Western 
Australian Industrial Gazette dated 27 January 1993, 
Volume 73, part 1, sub-part 1, page 4 at page 13, the 
following is published hereunder:— 

"Theatrical Employees Entertainment, Sporting and 
Amusement Facilities (Western Australian Govern- 
ment) Award 1987 No. A28 of 1987. 

16.—Rates of Payment. 
(1) Subject to anything elsewhere provided in this Award 

the minimum rate of payment for the classifications as 
defined in Clause 4.—Definitions, shall be as per Schedule 
A. 

(2) The rates of payment for this Award shall be based 
and calculated on the minimum weekly wage and hours for 
an adult worker as prescribed by the Western Australian 
Industrial Relations Commission and published in the 
Western Australian Industrial Gazette from time to time. 
The minimum ordinary casual hourly rate shall be calculated 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 221 of 1993. 

COMMISSIONER J.F. GREGOR. 
7 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 23rd of February 1993 the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch and Others (the Unions) filed a Notice of Applica- 
tion in the Registry for Orders. The terms of these Orders 
were subsequently amended during the proceedings which 
were held on the 18th of March 1993 and at the time of 
hearing were in the following form: 

"The Applicants seek an order that the Respondent 
grant leave without pay to any of its employees who 
is nominated by the solicitors for the Applicants for the 
period nominated by the solicitors for the Applicants, 
provided that: 

(a) no more than two employees will be nomi- 
nated to be on leave pursuant to the order at 
any given time; 

(b) only employees who are listed in Exhibit E16 
in Application No. CR716 of 1992 are 
eligible to be nominated; 

(c) the solicitors for the Applicants shall give as 
much notice as practicable to the solicitors 
for the Respondent of the name of the 
nominated employee and the period for 
which leave is required; 

(d) leave shall not be sought for longer than is 
reasonably necessary to enable the employ- 
ees to attend hearings of the Industrial 
Relations Commission in Application No. 
CR716 of 1992. 

The order sought by the applicants would expire at 
the date of the issuing of the final order in Application 
No. CR716 of 1992." 

Some background is necessary for the purpose of these 
Reasons. The Unions and Robe River Iron Associates 
(Robe) are parties to proceedings in Application No. CR 716 
of 1992 which is a matter referred from a conference 
pursuant to Section 44 of the Industrial Relations Act 1979 
(the Act) wherein the Unions seek Orders for the reinstate- 
ment of certain workers whose contracts of service were 
terminated circa December 1992. The employees concerned 
are currently employed by Robe pursuant to Interlocutory 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1355 

Orders which were issued by the Commission on the 15th 
of December 1992 and the 24th of December 1992. 
Application No. CR 716 of 1992 is at hearing and has 
reached the stage where the Unions have dosed their case 
after calling some 19 witnesses in support of the arguments 
they advance. On the 19th of April 1993 the proceedings will 
resume and at that time Robe will put its rebuttal. 

It is because of the circumstances which may arise during 
that time that this application is made. The Unions say that 
they anticipate that Robe, during the course of the hearing, 
will call evidence as to events and procedures in its 
operations during the period leading up to the dismissal of 
the persons who are the subject of Application No. CR 716 
of 1992. It is the Unions' averment that its Counsel will need 
to take detailed instructions in relation to this evidence from 
persons who are both familiar with and who were present 
during the relevant times; this to provide adequate cross 
examination of Robe's v/itnesses. It is said by the Unions 
that the persons most appropriate to provide those instruc- 
tions are those persons who have previously given evidence 
of their experiences on relevant matters during the proceed- 
ings in Application No. CR 716 of 1992. It is further claimed 
by the Unions, and confirmed during hearing on the 18th of 
March 1993, that the persons involved have made applica- 
tions for Leave Without Pay to attend hearings to be held 
in Karratha and that Robe has refused those applications. 

Counsel for the Unions argued that the underpinning 
authority for the Commission to make an Order of the nature 
sought is contained in Section 27(1 )(v) of the Act which 
empowers the Commission to generally give all such 
directions and do all such things as are necessary or 
expedient for the expeditious and just hearing and determi- 
nation of a (the) matter. According to Mr Farrell, of Counsel 
who appeared for the Unions, the exercise of that power is 
called for because of the importance of Counsel being able 
to adequately cross examine witnesses. This is important 
because the matter could come down to questions of 
credibility. In his submissions, Mr Farrell drew to the 
Commission's attention that it was aware of the evidence 
which had been put in Application No. CR 716 of 1992 as 
it was dealing with the issues under that application. To 
reinforce the point he gave an example by reference to page 
661 of the transcript of that application. The application 
sought was not of a broad ranging purpose. Mr Farrell also 
argued that the Orders sought were in effect along the same 
lines as a witness summons and in that context were not 
unusual. 

Robe opposed the application. It is claimed by Mr Dixon, 
of Counsel who appeared for it, that the application must 
founder for a number of important reasons. The most 
significant of which was the effect of the Order, if granted, 
would be to vary the Robe River Iron Ore (Production and 
Processing) Award 1990 (the Award). Mr Dixon adum- 
brated upon his argument by reference to clause 18 of the 
Award, particularly subclause (5) which deals with the 
question of absence from duty other than on leave nominated 
in the Award and by which subclause, workers in the 
circumstances therein described are not paid for the time that 
they are absent. Mr Dixon specifically rejected Mr Farrell's 
suggestion that clause 17 of the Award provides a 
mechanism for the leave. Mr Dixon also argued that clause 
17 is relevant. The clause deals with special leave which is 
only available in the limited circumstances which are set out 
in subclause (1). Further, he says that his suggestions that 
the Commission has no power to grant the Orders have their 
foundation in the decision of the Industrial Appeal Court in 
Robe River Iron Associates v. Amalgamated Metal Work- 
ers* and Shipwrights Union of Western Australia and Others 
(1987) 67 WAIG 723. In that case it was held by the 
Industrial Appeal Court that an Order of the Commission in 
Court Session had the effect of varying Industrial Agree- 
ment No. 10 of 1979 and that in purporting to do so the 
Commission had disregarded Section 43(2) of the Act 
because none of the requirements of that section were met. 
Because this was an award variation as opposed to the 
varying of an agreement. Section 40 is relevant but the effect 
is much the same. Mr Dixon also added a further submission 
that even if the instant application can be seen as an 

application to vary the Award there is still no power to vary 
under Section 27(1 )(v) because of express provisions in the 
Act which set out when and by whom an application may 
be brought for variation. He then referred to Section 40 of 
the Act and drew to the Commission's attention deficiencies 
he says exist in the naming of parties to that Award. The end 
result of which, says Mr Dixon, is that none of the Unions 
party to the instant application are competent to make an 
application to vary. 

Mr Dixon also argued that the ratio of the decision of the 
Industrial Appeal Court in Robe River Iron Associates v. 
Federated Engine Drivers* and Firemens' Union of Western 
Australia (1987) 67 WAIG 315 (the Shovel's Case) is that 
the exercise of powers under Section 27(1 )(v), because it is 
a procedural section, can not and do not extend to the 
Commission varying an award. Particularly, so argued Mr 
Dixon, when there are specific powers in that respect in 
other sections of the Act. Mr Dixon's submissions on what 
he described as the merits were short. In brief, it is suggested 
that the issue of such an Order would destroy or potentially 
destroy management prerogative. 

The opposition by Robe to the issue of these Orders does 
not, in any detail at all, go to the question of merit but to 
the question of power. It is said by Mr Dixon that there are 
two hurdles that the Applicant must overcome to achieve the 
intent of its application. The first deals with the power of 
the Commission to issue an Order which Robe says would 
vary the Award. The second is if such an action is taken 
whether it is permitted under Section 27(1 )(v) of the Act. 
It is said the dicta in the Shovel's Case (op cit) is at point 
and gives authority to the proposition that the section is a 
machinery or procedural provision and can not be relied 
upon in a matter which, in Robe's view, amounts to a 
variation of the Award. 

I first examine the last of the propositions. The Shovel's 
Case (op cit) was a matter decided by the industrial Appeal 
Court in November 1986. It arose out of proceedings which 
were generated by the then Federated Engine Drivers' and 
Firemens' Union (FEDFU) as a result of a decision by Robe 
on the 2nd of October 1986 to man their power shovels with 
only one operator. Previous to this the shovels had been 
manned by two operators. The report of the Industrial 
Appeal Court Reasons relates that as a result of an 
application by the FEDFU under Section 44 of the Act the 
Commission was requested to assist to resolve a dispute. 
The then Chief Commissioner Collier convened a confer- 
ence. He was unable during conferences which were held on 
the 3rd and 6th of October 1986 to effect an end to the 
dispute and he prepared a Memorandum of Matters for 
Hearing and Determination under Section 44 of the Act. 

After the matter had been referred the Chief Commis- 
sioner advised the parties that the referred matter would be 
allocated to the Commission in Court Session and he listed 
the matter, then still before him, for the parties to show cause 
why he should not issue an Interim Order pending the final 
hearing and determination of the dispute. He outlined the 
nature of the dispute and proceeded to deal with the matter 
after he had foreshadowed the terms of that Interim Order. 
In due course an Order was made and its terms were as 
follows; 

"The Commission in Court Session pursuant to the 
powers conferred on it under the (Act) hereby orders: 

(1) That notwithstanding anything to the con- 
trary contained in the Order of the Commis- 
sion dated 21 August 1986 in Application 
No. 758 of 1986 and pending hearing and 
final determination of Application No. 
CR676 of 1986, the respondent shall man 
each P & H 2100 Shovel which is utilised in 
its Pannawonica operations by two persons. 

(2) That the respondent report to the Commis- 
sion on a daily basis the number of shovel 
drivers who report for duty on each shift and 
any incidents of absenteeism and refusal by 
shovel crew members to accept work backs, 
call out and reasonable overtime." 
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It can be seen from Order No. (1) that the purpose of the 
Interim Order was specifically related to the matter which 
would be finally determined, that is the question of manning 
of Robe's P & H 2100 Shovels at Pannawonica. The Order 
No. (l)'s effect was that during the time before the hearing 
and final determination of Application No. CR 676 of 1986 
Robe would be required to man its power shovels with two 
persons. The second Order was not relevant to these instant 
matters. 

In his Reasons for Decision Brinsden J examined those 
sections of the Act which might empower the Commission 
to act in the way it did. On page 316 of the report He 
discussed the terms of Section 44 and the provisions of 
Section 32. He concluded that the Interim Order was not 
made pursuant to any of the powers granted to the 
Commission by Section 32. He formed the conclusion that 
the power the Commission purported to use was one it 
alleged resides in Section 27(l)(v) although the terms of its 
Order did not expressly indicate that. Brinsden J then went 
on to examine similar provisions in the then Commonwealth 
Conciliation and Arbitration Act 1904 and concluded that 
like Section 40 and 41 of that Act, the Act did not confer 
substantive jurisdiction but merely legislated a method by 
which the court in the Federal case, or the Commission in 
this case, could exercise jurisdiction conferred on it by other 
sections. It could not support and it would not support: 

"an order which is in the nature of an interlocutory 
injunction directly dealing with the manner in which 
the parties to an industrial dispute are to continue to 
conduct a facet of the industrial enterprise in which 
they enjointly engaged upon." 

(67 WAIG 315 at 317) 
(emphasis added) 

His Honour went on to say that he could not see that there 
was relevance either directly or indirectly between the Order 
and the expeditious and just hearing of the matter. He had 
positive views on the justification for making the Interim 
Order. In this regard he referred to remarks which were made 
by the Chief Commissioner to the parties that the reason for 
the making of the Order was to hold the status quo until the 
merits could be gone into. This would, according to the 
Chief Commissioner, prevent repercussions throughout the 
whole of the iron industry. Brindsden J concluded that the 
interests of industrial harmony did not imbue the procedure 
adopted by the Commission with legality in that "such an 
order can not find a resting place in Section 27(l)(v)" (See 
67 WAIG 315 at 317). 

As I see it Brinsden J was clearly describing a dichotomy 
in the wording of the Order and its purported intention to 
deal with matters of proceedings and procedure. That is, the 
real purpose was the expeditious hearing and determination 
of the matter with the subsidiary aim of achieving an 
industrial relations result by the prevention of repercussions 
through the industry, not setting a procedure for disposal of 
the claim. It was Brinsden J's characterisation of the 
Commission's real intentions which coloured his assess- 
ment of the intention of the Order and it was those (such) 
intentions that he concluded could not find a resting place 
in Section 27(l)(v), simply because both of those intentions 
do not have as their raison d'etre the machinery of a hearing. 

In the same Decision Kennedy J, in my respectful view, 
comes to a very similar conclusion. At page 319 of the 
Gazette he makes the following observations: 

"With the exception of the powers contained in 
paragraphs (a) and (c), each of the paragraphs prior to 
paragraph (v) deals with evidentiary or interlocutory 
procedural matters, and it is with respect to such 
matters that paragraph (v), in my opinion, also deals. 
The present order bears no relation to the 'hearing' of 
the matter as such. Nor does it, in my view, relate to 
the determination of the matter, "determination" 
representing the final disposition of a matter. (Compare 
the use of the words 'hear' and 'determine' in section 
44(9) of the Act). To hold otherwise would be to give 
the Commission a very great scope for making coercive 
interim orders without any firm criteria and without the 

special procedures required by section 32(4) in the case 
of orders under section 32(3)(c)(i). 

What the Commission was seeking to do here was 
to make such an order as would have been authorised 
by the terms of section 32(3)(c)(i), in the absence, 
however, of any express power. The present order, in 
my view, requires an express power if it is to be 
sustained. Section 27(1) is concerned with the method 
by which the Commission exercises jurisdiction al- 
ready conferred on it, and does not confer substantive 
jurisdiction—see the Gas Employees Awards and 
Agreements Case (1948) 61 CAR 200." 

(67 WAIG 315 at 319) 
It can be seen from the citation above that Kennedy J gave 

much the same type of attention to the purpose of the 
Commission in Court Session's Interim Order as did 
Brinsden J. He concluded the Interim Order did not relate 
to hearing nor did it relate to the determination of the matter, 
that is the final disposition of it. An important observation 
was that Kennedy J said that to hold otherwise would be to 
give the Commission a great scope for making coercive 
interim orders without firm criteria and without the special 
procedures required by Section 32 of the Act. He concluded 
that what the Commission tried to do was make an order 
which would have been otherwise authorised by Section 
32(3)(c)(i). He then concluded: 

"The present Order in my view requires an express 
power if it is to be sustained. Section 27(1) is concerned 
with the method by which the Commission exercises 
jurisdiction already conferred on it. It does not confer 
substantive jurisdiction." 

(67 WAIG 315 at 319) 
I think it can reasonably be concluded from both of the 

decisions of the Justices that their complaint about the order 
of the Commission is that it sought, on an interim basis, to 
deal with matters which were the substance of the 
application to be determined and because it did so it was not 
designed to deal with procedural or machinery matters. It 
was dealing, incorrectly so they found, with the application 
of powers which were clearly located in other parts of the 
Act. 

In my view, the Shovel's Case is clearly distinguishable 
from the instant application. This is an application which is 
designed for the purpose of achieving for Counsel represent- 
ing the Applicant Unions attendance at the hearing of 
persons who are capable by their experience, of giving them 
appropriate instructions during cross examination of wit- 
nesses who may be called by Robe. The Order does not 
touch in any way at all upon matters which are at the centre 
of those issues which are referred for hearing and 
determination in Application No. CR 716 of 1992. The 
matters in that application, which are for determination by 
the Commission, allege the unfair dismissal of certain 
persons whose names are listed on the amended schedule. 
The purpose of Application No. 221 of 1993 is therefore 
clearly and manifestly different to the purpose of Applica- 
tion No. CR 716 of 1992. In my view, the application is a 
procedural application. It is being embarked upon the 
Applicants, so they say, for the purpose of ensuring that it's 
Solicitors get an appropriate opportunity to put the best case 
possible for the Union Applicants by having available those 
persons who are most able to provide instructions which 
would facilitate an adequate cross examination of the 
respondent's witnesses. 

As mentioned by Mr Farrell during his submissions the 
Commission as constituted, constitutes the Commission for 
the purposes of Application No. CR 716 of 1992 and is 
therefore entitled to take into account knowledge gained in 
that matter as clearly this application refers to the conduct 
of that application. During the hearing of Application No. 
CR 716 of 1992 it is clear that the respondent, Robe, has had 
available to it during its cross examination of witnesses for 
the Unions a variety of persons who, on the Commission's 
own observation, spoke with Counsel from time to time 
during the cross examination process. It can only be 
assumed, and it is a reasonable assumption, that those 
conversations which occurred during that cross examination 
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were likely to be for the purpose of instructing Counsel. The 
Applicant Unions ask for no more. The form of their Order 
seeks to diminish the impact of any absence of persons who 
could be released under its terms if it were granted upon the 
operations of Robe. 

I conclude on the basis of the above analysis that the 
Shovel's Case {op cit) can be distinguished; that Application 
No. 221 of 1993 is genuinely an application which deals 
with the procedure for a hearing of a matter and that the 
powers in Section 27(1 )(v) of the Act are available to be 
applied by the Commission to underpin an Order of such a 
nature. 

The next question that arises is whether issue of such an 
Order would vary the Award. Robe relies upon the decision 
of the Industrial Appeal Court in Robe River Iron Associates 
v. Amalgamated Metal Workers' and Shipwrights Union 
and Others {op cit). That case dealt with the question of paid 
Union meetings, ultimately the Industrial Appeal Court 
found that the decision of the Commission in Court Session 
amounted to a variation of an Industrial Agreement and such 
a variation was not permitted without the proper application 
of Section 41 of the Act; that therefore the foundation for 
the exercise of the jurisdiction to vary the Agreement did 
not exist. This happened because the Commission at first 
instance misconstrued the nature of the application before 
it and misconstrued the effect of the Order under appeal. 

Mr Dixon says this dicta is at point. He submits the instant 
claim amounts to a variation of an Award because it places 
an obligation on the employer to pay moneys to an employee 
whilst the employee is not at work and there was no express 
provision dealing with that. Questioned by the Commission, 
he amended the ground to 'the imposition of an entitlement 
to an employee to be absent from work when his employer 
requires him to be in a normal course to be at work.' 

Mr Dixon referred the Commission to the provisions of 
clause 17 and 18 of the Award. He advanced the proposition 
that between them those clauses covered the field, as it were, 
of leave which can be taken under the Award. For instance, 
clause 17 deals with a number of categories of leave without 
pay, for example leave without pay for bereavement leave, 
for attendance at chiropractors and for a worker to be absent 
during an illness of a spouse or child. Clause 18 provides 
that there would not be any payment for unauthorised leave. 
As 1 understand it the point of the argument is that the Award 
is exhaustive in respect of leave without pay and that the 
grant of the Order would create another category of leave, 
and therefore vary the Award. 

In my view, the decision of the Appeal Court in Robe 
River Iron Associates v. Amalgamated Metal Workers' and 
Shipwrights Union {op cit) is distinguishable. That case 
dealt with an attempt by the Commission to permanently 
amend the applicable industrial legislation as it concerned 
paid Union meetings. Because it was so intended and 
Section 43(2) was not properly applied, the application ran 
foul of a procedure that the Act puts in place for the 
Commission to follow in such circumstances. In my view, 
that decision is silent on the effect upon an award in 
circumstances such as the one present which does not 
provide for any permanent adjustment between the parties, 
if at all. I say "if at all" because it is clear that there are 
categories of leave which may be granted under the terms 
of the contract of employment, albeit discretionary to the 
employer, which would allow for leave without pay in 
circumstances that are different to any of those which are 
set out in the Award and to which I have referred above. 

An example of this can be gained from the proceedings 
in Application No. CR 716 of 1992, an application which 
I have mentioned previously. During the evidence from the 
Unions in that case an example of a leave which had been 
granted by Robe that prima facie has no specific head of 
identification under the Award was discussed during the 
evidence of Mr David Rex Chumside. During his evidence 
it was revealed that he had leave to attend upon tribal matters 
involving the initiation of his nephew. He had embarked 
upon that leave in circumstances which are not relevant here 
but in due course his evidence was that he was granted leave 
for attendance upon his tribal responsibilities. Whether that 
was leave with pay or leave without pay is beside the point. 

It is indicative that different categories of leave may be 
taken under the Award, albeit at the discretion of the 
employer, other than those which are set out within the 
Award itself, an Award which is said by Mr Dixon to 
exhaustively provide for any type of leave which can be 
taken and, by inference, granted. It is my conclusion that the 
application either does not vary the Award or if it does, it 
does not do so in a way which runs foul of the ratio in Robe 
River Iron Associates v. Amalgamated Metal Workers' and 
Shipwrights Union {op cit). 

For the reasons I have set out above I intend to issue 
Orders in the form of the Amended Schedule to the 
Applicant's claim. The parties can speak to the minutes of 
proposed Order at 9:00am on Thursday the 8th of April 
1993. 

Appearances: Mr R. Farrell, of Counsel, and later Mr R.R. 
Le Miere, of Counsel, appeared for the Applicants. 

Mr H.J. Dixon, of Counsel, and with him Mr P. De Zwart, 
of Counsel, appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 221 of 1993. 

COMMISSIONER J.F. GREGOR. 
14 April 1993. 

Order. 
HAVING heard Mr R. Farrell, of Counsel, and later Mr R.L. 
Le Miere, of Counsel on behalf of the Applicants and Mr 
H.J. Dixon, of Counsel, and with him Mr P. De Zwart, of 
Counsel on behalf of the Respondent, the Commission, 
pursuant to the powers contained in Section 27(l)(v) of the 
Industrial Relations Act 1979 hereby orders— 

(1) That Robe River Iron Associates grant Leave 
Without Pay to any of its employees nominated 
to the Respondent's Solicitors by the Solicitors for 
the Applicants in Application No. CR 716 of 1992 
for the period nominated by the Solicitors for the 
Applicants provided that: 
(a) an employee so nominated shall be released 

from his/her workplace as soon as practicable 
after the nomination of such employee and 
after the employee has filled out the appropri- 
ate form recording his/her absence for admin- 
istration purposes; 

(b) no more than two employees will be nomi- 
nated to be on leave pursuant to the Order at 
any given time; 

(c) only employees who are listed in Exhibit El6 
in Application No. CR 716 of 1992 are 
eligible to be nominated and the nomination 
of employees to be in attendance at the 
hearings of the Industrial Relations Commis- 
sion in Application No. CR 716 of 1992 in 
Karratha, Western Australia at any particular 
time in accordance with this Order shall only 
be in respect of employees who were 
interviewed by such of the Respondent's 
witnesses testifying at such time; 

(d) the Solicitors for the Applicants shall give 
such notice as practicable to the Solicitors for 
the Respondent of the names of the nomi- 
nated employees and the period for which 
leave is required; 

(e) leave shall not be sought for longer than is 
reasonably necessary to enable such employ- 
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ees to attend hearings of the Industrial 
Relations Commission in Application No. 
CR 716 of 1992 in Karratha, Western 
Australia. 

(2) That either party may apply by motion to vary the 
terms of this Order during its currency. 

(3) That this Order will expire at the date of the 
conclusion of the hearing of witness evidence 
from Robe River Iron Associates in Application 
No. CR 716 of 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Arthur Frederick Palmer 

and 

Metro Radiators Pty Ltd. 

No. 302 of 1993. 

COMMISSIONER C.B. PARKS. 

16 April 1993. 
Order. 

WHEREAS on 17 March 1993 a Notice of Application was 
filed in the Commission wherein the applicant seeks the 
production of documents in relation to application No. 95 
of 1993, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations 1985; and 

Having heard Mr T.C. Crossley on behalf of the Applicant 
and Mr P. Mullally (of counsel) on behalf of the Respondent, 
in chambers on 8 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That Metro Radiators Pty Ltd shall produce to the 
applicant's agent no later than 29 April 1993, at the 
offices of Patrick Mullally & Co, the documents and 
copies thereof, as specified hereunder— 

(1) All butts of cheques issued by Metro Radia- 
tors Pty Ltd, endorsed with the words 
"wages" and/or "loans", made out to: 

(a) Cash with the name of A. Palmer; or 
alternatively 

(b) Cash with the name of A. Palmer and 
other workers; or alternatively 

(c) A. Palmer. 

(2) Any bank statements which disclose details 
relating to the cheque butts endorsed in a 
manner described in order (1) hereof; pro- 
vided that Metro Radiators Pty Ltd may 
conceal information contained in any such 
bank statement which does not relate to the 
aforementioned cheque butts. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 
PARTIES— 

Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

Hon Minister for Works. 
No. 601 of 1993. 

Building Trades (Government) Award 1968. 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
7 May 1993. 

Order. 
WHEREAS The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 
Western Australian Branch has applied for an order pursuant 
to section 38 of the Act for it to be named as a party to the 
Building Trades (Government) Award 1968; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Ms M. Tome on behalf of the Applicant 
and Mr J.A. Lange on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades (Government) Award 
1968, be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Following Schedule "C"— 

Hospital Environment Allowance insert Schedule "D"— 
Parties Bound. 

2. Schedule C: Following this Schedule insert the 
following: 

Schedule D—Parties Bound. 
The following organisations are parties to this award: 
The Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia—Western 
Australian Branch 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch 

Building Trades Association of Unions of Western 
Australia (Assocaition of Workers) 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 

The Operative Plasterers and Plaster Workers Federation 
of Australia (Industrial Union of Workers) Western Austra- 
lian Branch 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

HPC Pty Ltd and Others. 
No. 408 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Commercial, Social and Profes- 
sional Services) Award No. 14 of 1972 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the title Schedule "A", and insert in lieu 
thereof— 

Schedule "A" Respondents 
B. Add after the title Schedule "A" Respondents, 

the following new titles— 
Schedule "B" Awards Replaced 

Schedule—Named Union Party 
2. Schedule "B" Awards Replaced: Add after this 

schedule the following new schedule— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title Schedule A 

and insert in lieu thereof— 
Schedule—Named Union Party 

2. Clause 34.—Award Modernisation (Enterprise Agree- 
ments): Insert after this clause the following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Fremantle Bailiff and Others. 
No. 410 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Bailiffs' Employees) Award 1978 
be varied in accordance with the following Schedule 
and that such variation shall have effect from 6 May 
1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Adelaide Timber Co. Ltd and Others. 
No. 409 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Timber) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

of Respondents, the following new title— 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to 
this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

T.V.W. Ltd and Others. 
No. 407 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
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Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Commercial Radio and Television 
Broadcasters) Award of 1970 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the title Schedule A. 
B. Add after the number and title 34. Award 

Modernisation (Enterprise Agreements), the fol- 
lowing new title— 

Schedule—Named Union Party 
2. Clause 34.—Award Modernisation (Enterprise Agree- 

ments): Add after this clause the following new schedule— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

A.G.C. Ltd and Others. 
No. 413 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Credit and Finance Establish- 
ments) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Wormald Security and Others. 
No. 412 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industiy of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Control Room Operators) Award 
1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

"B"—Enterprise Agreement—Wormald 
Security Australia Pty Ltd, the following new title— 

Schedule—Named Union Party 
2. Schedule "B"—Enterprise Agreement—Wormald 

Security Australia Pty Ltd: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 34. Award Modernisation (Enterprise Agreements), the 
following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

R.C. Sadlier Ltd and Others. 
No. 414 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Customs and/or Shipping and/or 
Forwarding Agents) Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

of Respondents, the following new title— 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Hotels, Motels and Clubs) Award 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
6 May 1993. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Co-operative Bulk Handling Ltd. 
No. 415 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Mr M.P. Sandy on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Grain Handling) Award, 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Appen- 

dix—Classification Structure Transition/Implementation, 
the following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—^Arrangement: Add after the number and 

title 34. Breakdowns, the following new titles— 
Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
' Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

R.A.C. of W.A. (Inc). 
No. 417 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondent and Chamber 
of Commerce and Industry of Western Australia, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (R.A.C. Control Room Officers) 
Award of 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

White Sands Motor Hotel and Others. 
No. 416 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 33. Avoidance of Industrial Disputes, the following new 
title— 

Schedule—Named Union Party 
2. Clause 33.—Avoidance of Industrial Disputes: Add 

after this clause the following new clause— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Swan Brewery Co. Ltd. 
No. 411 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Boans Limited and Others. 
No. 420 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Swan Taxis Co-op Ltd and Others. 
No. 419 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Taxi Services) Award of 1970 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 34. Award Modernisation (Enterprise Agreements), the 
following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title 36. Award Modernisation (Enterprise Agreements), the 
following new title— 

Schedule—Named Union Party 
2. Clause 36.—Award Modernisation (Enterprise Agree- 

ments): Insert after this clause the following new schedule— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Fremantle Hospital and Others. 

No. 607 of 1993. 
Engine Drivers (Government) Award 1983. 

No. A 5 of 1983 
COMMISSIONER A.R. BEECH. 

7 May 1993. 
Order. 

WHEREAS The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 
Western Australian Branch has applied for an order pursuant 
to section 38 of the Act for it to be named as a party to the 
Engine Drivers (Government) Award; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Ms M. Tome on behalf of the Applicant 
and Mr J.A. Lange on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 



on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engine Drivers (Government) Award, be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 
today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Home Building Society and Others. 
No. 421 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Schedule. 

1. Clause 2.—Arrangement: Following clause 25.— 
Maternity Leave delete the heading Schedule of Respon- 
dents and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 25.—Maternity Leave: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Permanent Building Societies (Administra- 
tive and Clerical Officers) Award, 1975 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Aid after the number and 

title 34. Home Building Society—Classification Structure 
and Rates of Pay, the following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Hamersley Iron Pty Limited 
No. 610 of 1993. 

COMMISSIONER G.L. FIELDING. 

4 April 1993. 

HAVING heard Miss M. Tome on behalf of The Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia—Western Australian Branch; 
Mr A. Sommerville as Intervenor for The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers; Mr F. Logan as Intervenor for the Metal and 
Engineering Workers' Union—Western Australia; and Mr 
A.N. Cameron on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

State Energy Commission of Western Australia. 
No. 578 of 1993. 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

State Energy Commission of Western Australia. 
No. 616 of 1993. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988. 

No. A1 of 1989. 
COMMISSIONER O.K. SALMON. 

27 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: These two applications come to 
the Commission by way of applications by unions to be 
joined to the State Energy Commission of Western Australia 



Wages and Conditions Award 1988. No objection to these 
applications is raised by SECWA. 

The unions make their claims because they are not certain 
of their standing as parties to the award. Their uncertainty 
arises because of a decision of the Industrial Magistrate in 
matter numbers 31 and 32 of 1993 in which the Magistrate 
struck out the complaints on the grounds that the complain- 
ant union lacked standing to bring the complaint because it 
was not named as a party to the award. 

Clause 3 of the award defines its scope in the following 
terms: 

3.—Scope. 
This award shall apply to all wages employees 

employed by SECWA in the classifications detailed in 
this award and shall be binding upon the— 

State Energy Commission of Western Australia 
Amalgamated Metal Workers Union of West- 

em Australia 
Australasian Society of Engineers, Moulders 

and Foundry Workers, Industrial Union of Work- 
ers, Western Australian Branch 

Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch 

Australian Electrical, Electronics Foundry and 
Engineering Union (Western Australian Branch) 

Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous 
W.A. Branch 

Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers 

Operative Plasterers and Plaster Workers Fed- 
eration of Australia (Industrial Union of Workers) 
Western Australian Branch 

Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

Transport Workers' Union of Australia, Indus- 
trial Union of Workers, Western Australian 
Branch 

Clause 6.—Definitions, in (d), defines "Union" as 
meaning "any of the registered organisations party to this 
award as detailed in Clause 3.—Scope hereof, (emphasis 
added) 

Section 37(1) of the Industrial Relations Act 1979 
provides: 

An award has effect according to its terms,... 
Section 38(1) of that Act provides: 

The parties to proceedings before the Commission 
in which an award is made,..., shall be listed in the 
award as parties to the award. 

In my opinion, since by its terms as contained in the scope 
clause the award is binding on the organisations listed in that 
clause, including the applicant organisations in the matter 
presently under consideration, all of those organisations are 
parties to the award in accordance with s.38(l) of the Act. 
Furthermore, my opinion is confirmed by Clause 6(d) of the 
award which makes clear that which might not have been 
so clear from Clause 3 alone. 

It follows that the orders sought by the applicants are 
unnecessary and my decision is that the applications be 
dismissed. 

Appearances: Ms K. Digwood appeared on behalf of the 
FMWU. 

Ms M. Tome appeared on behalf of the CMETU. 
Mr N. Fry appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia. 

W.A. Branch 
and 

State Energy Commission of Western Australia. 
No. 578 of 1993. 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

State Energy Commission of Western Australia. 
No. 616 of 1993. 

COMMISSIONER O.K. SALMON. 
27 April 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Ms M. Tome on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and Mr N. Fry on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979 
hereby orders— 

That the applications be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

SCM Chemicals. 
No. 589 of 1993. 

Titanium Oxide Manufacturing Award 1975 
No. 8 of 1975. 

COMMISSIONER G.L. FIELDING. 
6 May 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Mr C. Mitchell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Titanium Oxide Manufacturing Award 
1975 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 3rd day of September, 1984. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

"25. Maternity Leave" add the following new number and 
title as follows— 

26. Named Parties 



2. Clause 25.—Maternity Leave: After this clause add the 
following new clause as follows— 

26.—Named Parties. 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch 
SCM Chemicals 

PUBLIC SERVICE APPEAL 

Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lawrence M. 

and 
Honourable Minister for Community Development. 

No. PSAB 22 of 1992. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR H. FARRAR—MEMBER. 

MR A. MARSHALL—MEMBER. 
29 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Mr M. against 
the decision of the Minister for Community Services to 
dismiss him summarily from his employment as a Group 
Worker at the Longmore Remand Centre. The dismissal was 
effected on 11 December 1992 and it arose from an incident 
which occurred at the workplace on 1 November 1992. 

The evidence upon which the employer's decision was 
based is well documented in an exhibit book prepared and 
presented to the Board jointly by the advocates for the 
Appellant and the Respondent. It is not our intention to 
canvass the evidence in detail because there are questions 
of confidentiality involved and the background circum- 
stances are well known already to those persons who have 
a legitimate interest in these proceedings. 

Shortly after 8.00pm on the Sunday evening in question, 
some four members of a group of eight, juvenile, male 
detainees, who were in a Living Skills room at the Centre, 
overpowered the female Group Worker who was supervising 
them. They took her keys, pushed her into a storeroom, put 
the key into the main door so as to preclude it being 
unlocked from outside and attempted to break out of the 
building by breaching an exterior wall via the rear window 
of the toilet adjacent to the main room. The Group Worker 
braced herself against the storeroom door to keep the boys 
from reaching her again and by dint of disconnecting a video 
machine in the storeroom and banging on the wall she was 
able to draw attention to the fact that something was amiss. 

An emergency call was broadcast on the two-way radios 
carried by staff and in a short time ten, male Group Workers 
converged on the trouble spot. Four of them went outside 
the Centre to the rear of the Living Skills room so as to 
apprehend any of the miscreants who might succeed in 
escaping through the toilet window. The rest of the staff 
group attempted to gain entry to the room, at length doing 
so by breaking down the top of the door with a battering ram, 
available for the purpose. As soon as entry was effected, the 
four Group Workers on the outside made their way back to 
the door of the room to join the others in subduing and 
dealing with the trouble-makers. 

The four would-be escapees were restrained and held in 
a prone position face-down on a sandy grassed area, then 
progressively removed from the scene and locked away in 
cells. Three Group Workers were required to move each of 

the boys. The whole incident encompassed a time span of 
fifteen to twenty minutes at most. There was enormous noise 
and confusion throughout. There were several other Group 
Workers who were not directly involved in the incident 
through being unable to leave their particular places of duty. 
Three of these observed some parts of the commotion 
outside the door of the Living Skills room. Each of them in 
varying degree was able to swear to having seen the 
Appellant strike one of the prone boys on the lower back 
with what was clearly, on the evidence, a baseball bat. 

Ms H. was so disturbed by what she had seen that she 
approached the Superintendent that same evening and 
reported the striking incident. There were complaints by the 
detainees of rough treatment so the Superintendent re- 
quested Mr Grocott, his opposite number from Riverbank, 
to conduct an enquiry into the allegations. Mr Grocott 
conducted interviews with three of the four complainant 
detainees, two other detainees, four Group Worker wit- 
nesses, one of whom was the Acting Senior at the time, the 
Nursing Sister and three Group Workers against whom 
complaints had been directed. 

The Appeal Board has heard sworn testimony from five 
of the eight staff members who were interviewed by Mr 
Grocott and from four other Group Workers, as well as Mr 
P. Bartholomew who at the relevant time was Executive 
Director of the Youth Justice Bureau and who made the 
recommendation to dismiss, acted upon by the Minister. 

Mr Grocott was dealing with complaints that the appellant 
had assaulted three detainees with the baseball bat, that Mr 
A. had threatened and abused some of the boys and that Mr 
D. had threatened and possibly assaulted one of the boys. 
It is useful to reproduce extracts from Mr Grocott's report 
because it has influenced the Board's thinking in reaching 
our final decision on this appeal. 

To be noted also are the facts that whilst there are 
many similaraties (sic) in staff and detainee versions 
of the events, there are quite a number of discrepancies. 

Similarities which are present in almost every 
version is the fact that Group Worker Lawrence M. was 
present with a baseball bat; 

that boys were placed in the prone position with 
standard P.S.U. holds applied; 

that they were on the ground near the trampoline; 
that there was a lot of noise, swearing and confusion 

among staff members (one staff witness did not note 
this). 

Dissimilarities relate to the number of blows 
allegedly struck by Mr M. with a baseball bat to T. and 
A. 

There is also a discrepancy about the severity of 
those blows when one looks at the statements of 
witnesses, e.g.. One witness, Mr W., described the 
blows as "a couple of whacks on the back of the leg". 
He states that he saw no malicious intent or vicious- 
ness. However, Ms H. describes the blows struck as 
"Two hard blows". 

Of note also is the fact that both these boys allegedly 
struck by Mr M. complained of being struck one blow 
each. 

FINDING REGARDING MR M. 
1) I am satisfied that the allegations that Mr M. 

carried a baseball (sic) in the quad and in the Leisure 
Skills room on the evening of Sunday November 1, 
1992 are correct. 

2) I believe that Mr M. did strike blows to both A. 
and T. 

3) I am uncertain as to the number of or the severity 
of those blows. 

4) I am satisfied that both A. and T. were restrained 
and in the prone position when these blows were struck. 

5) I believe that Mr M. did strike Y. whilst he was 
restrained and in the prone position. I believe this 
assault took place in the Leisure Skills room. 
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However, no staff witnesses have corroborated Y's 
allegation, note: I have only interviewed staff members 
who either volunteered information or whose names 
were given to me by Mr Bayman. This allegation, 
therefore is not corroborated. 

FINDINGS 
FINDING REGARDING MR D. 
I believe that Mr D. may have used the words 

complained about by P. ie "one move and I'll break 
it" (see P's statement). 

However, whilst I believe that P. was kicked (see Ms 
H's statement) and had a foot placed on his face with 
undue force I am not satisfied as to who did this. 

I have had Riverbank P.S.U. demonstrate the hold 
allegedly used. I believe that it would be impossible for 
the restraining Group Worker to restrain a person in the 
way described and at the same time place a foot on the 
restrained person's face. 

Again Sr C. is not certain that the injuries to P's face 
were caused by foot pressure and ground resistance to 
opposite sides of P's face. 

My belief is that the injuries were caused in the way 
outlined above. I reiterate, I cannot place the responsi- 
bility for this. 

Further, it must be remembered the Mr D. was 
assisted in restraining P. whilst he was prone in the 
quad. That person may have been Mr C. or it may have 
been Mr A. It also may have been neither of these two. 

I do believe that the degree of force in restraining P. 
once he was subdued, was unduly excessive. I also 
believe that the degree of force was used in moving P. 
from the quad to the security area was excessive (see 
statements by P. and Mr Z.—the references—'walk 
him"). 

FINDINGS REGARDING MR A. 
There is no corroborating evidence to support A's 

allegation that he was threatened by Mr A. with a 
walkie talkie radio. 

Likewise, there is no corroborating evidence to 
support Y's allegations that he was abused in a most 
intemperate and ludicrous way (see Y's statement). 

However, at the same time, I have no reason to 
disbelieve Y. His story has been told to me twice and 
I found him to be reliable. 

Similarly, I have no reason to disbelieve A's 
allegation. 

GENERAL 
From the interviews conducted (13 in total) it is 

conclusive that a lot of confusion took place during the 
attempt by the four boys to break out of Longmore 
Remand Centre. This confusion was heightened by 

1) Very real concern for the well being of a Group 
Worker colleague. Her state of health was of great 
concern to all staff, especially those breaking down the 
door of the Leisure Skills Room. 

2) Confusion was heightened also by the fact that: 
a) Longmore Remand Centre A/Senior Group 

Worker, Mr Z. was not present to take charge of the 
situation for perhaps Five (5) minutes. By this time it 
seems that others—probably from Longmore Training 
Centre had taken charge. 

b) That a very excessive degree of force—a battering 
ram—was used to smash open the door of the Leisure 
Skills Room whereas a key could have been used to 
open a grille, thus making it easy to smash open the 
Lexon viewing pane, (see Mr W's statement). 

c) It would seem that because the Longmore Remand 
Centre Groupworkers (probably four (4) of them) went 
outside to prevent escape that they became subservient 
to Longmore Training Centre Group Worker's (sic) 
when they returned to the quad. i.e. by this time 
Longmore Training Centre Group Worker's (sic) were 
controlling the situation. Admittedly Mr Z. was present 

by this time but he was a latecomer, arriving as the door 
was about to break in. 

3) a) Credit must be given to all those staff who did 
rescue Ms A. and who did gain control of the boys 
attempting to break out. This part of the situation was 
well controlled with the four boys being quickly 
subdued once staff were in the Leisure Skills Room. 

b) Credit must also be given to those staff members 
who very effectively controlled their own groups, thus 
preventing any possibility of an escalation of the 
problem, ie. Ms H., Ms B., and Mr W. Ms H. in 
particular is to be commended because she had two 
older boys present who were witnesses to the alleged 
events in the quad. 

4) I have grave concerns about staff members who 
must have been present when the alleged blows were 
struck. These are the people who would have been 
holding A., T. and Y. 

These people, whose identity I am not certain of, 
have not come forward to either verify or refute the 
allegations. The fact that these allegations have been 
made is well known. 

5) I have concerns about a system which was 
recently planned by Longmore Remand Centre in 
relation to hostage situations but which was not put into 
effect. This occurred because of a failed radio, 
Longmore Remand Centre staff going outside the 
centre and Longmore Training Centre staff not being 
aware of the planned procedure. 

6) I express concern about a planned procedure 
whereby a Senior Groupworker in Longmore Remand 
Centre as I understand it, is supposed to accompany 
P.S.U. staff on a code 1 alert. This did not happen 
because Mr Z. was left with a group of boys whilst the 
R.A.D. was relieving elsewhere. This seems to be due 
in part to a high number of detainees requiring medical 
treatment at that time, and perhaps high numbers in the 
centre. A failed radio (Mr Z's) also contributed to this 
problem. 

RECOMMENDATIONS 
1) The matter of Mr M is one for further discussion 

after assessment of this report. 
2) That the identities of other staff members be 

sought. 
a) Which staff members restrained A., P. and Y (the 

latter after Mr Z. swapped over). 
b) Which staff members removed Y. from the Living 

Skills room to the security area. 
c) Which staff member assisted Mr D. restraining P. 

in the quad area. 
3) That all "weapons", especially those of an ad hoc 

nature, be removed from Longmore Remand Centre 
e.g. bats-cricket and baseball, rakes, spades and sticks. 
Batons are also present for P.S.U. training. Their use 
should be banned because they are not condoned by the 
youth Justice Bureau or the D.C.S. as predecessor. If 
batons are to be condoned (in conjunction with riot 
shields) proper training should be provided in their 
correct use. 

4) That working relationships and rules be drawn up 
in respect to possible future situations of a like nature 
in both Longmore Remand Centre and Longmore 
Training Centre. In this way each centre's staff will 
know exactly what their specific tasks are and who is 
in charge. 

5) That staff be taught that brief planning is more 
advantageous than ill considered actions, e.g. the use 
of a key Vs the use of a battering ram. 

6) That staff be reminded that the force used to 
restrain boys in any situation not be excessive and that 
unnecessary pain not be inflicted. It seems that both 
factors were present in respect of all boys on the night 
of November 1. 
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7) Being cognisant of Sr C's statement that she 
called for A. and Y. at 0700 on November 2 but did not 
see them till 1345 that day I recommend that medical 
requirements in situations such as this be attended to 
immediately, i.e. where boys have complained of 
physical assault by staff. There should be no reason 
whereby 'cover ups' could be alleged. 

8) That all staff be provided with and be required to 
wear identification badges. 

9) That feedback about the outcome of this inquiry 
be given to all Longmore Remand Centre and 
Longmore Training Centre staff A.S.A.P. after the 
findings and recommendations are considered. 

C H GROCOTT 
SUPERINTENDENT 
RIVERBANK 
NOVEMBER 9, 1992 " 

Following the report of 9 November, Mr Grocott met on 
13 November with Mr M., who had been on sick leave, to 
present his findings resulting from the investigation. Mr 
Grigoroff of the C.S.A. accompanied Mr M. who appeared 
disorientated. An opportunity was offered to Mr M. to 
postpone the meeting but he chose to continue. He was 
invited to respond in writing to the allegations by 19 
November. 

On 18 November, the employer received a statement 
dated 16 November, from Mr M. He said he did not recall 
striking either of the boys or carrying a baseball bat; he 
recalled carrying a baton but could not recall when he 
discarded it. 

On 24 November, Mr Bartholomew wrote to Mr M., 
advising that his response was unsatisfactory and a 
recommendation to the Minister for his dismissal was being 
considered. He was invited to remain on annual leave and 
to make further response by 27 November. 

On 27 November in a further written response, Mr M. 
reiterated that he did not recall striking the clients with a 
baseball bat. He blamed his lack of recall on the pace of 
events and suggested his loss of memory was due to stress. 
He attached a letter from a clinical psychologist at INDRAD 
Services who suggested an explanation for his memory loss 
and indicated that he had attended five treatment sessions 
from 4—26 November. 

On 7 December, the Director, his Assistant Director, and 
Mr P. Andrew, the Senior Industrial Relations Officer, met 
with Mr M. and Mr Grigoroff. Mr Bartholomew advised that 
he intended to recommend dismissal and Mr M. was given 
further opportunity to respond. His position was essentially 
unchanged except that under questioning he could remember 
many specific details of the incident but could not recall any 
striking. Mr Bartholomew considered that no new evidence 
or mitigating circumstances had been revealed so the 
dismissal recommendation must go forward. He offered Mr 
M. an opportunity to resign. That offer was rejected. 

On 14 December, the formal termination of employment 
was advised to Mr M. in writing. 

Included in the documentation available to this Appeal 
Board are several statements by Group Workers arising from 
further interviews conducted by Mr Grocott subsequent to 
his report of 9 November. Those people had apparently been 
unavailable during that first week of inquiry. In addition, as 
an aid to expediting the hearing, the advocates took 
statements of evidence from eleven of the Group Workers 
present on the evening in question. Some of those people and 
some others were also called to give viva voce evidence. 
Several of the witnesses who were called might be described 
as character referees for Mr M. They attested that had he 
struck a client the action would have been totally out of 
character and they gave warm commendations of his 
approach to his work and his rapport with the client 
population. 

I turn now to the Board's findings after careful consider- 
ation of all of the evidence and submissions put before us. 
The Public Service Appeal Board has a wider mandate than 
the Commission otherwise constituted when dealing with a 
case of alleged unfair dismissal. The standard reference is 

the decision of the Industrial Appeal Court in the Under- 
cliffe case 65 WAIG 585, which precludes the Commission 
from substituting its own opinion for that of the employer. 
The employer has a legal right to terminate the contract of 
employment and the Commission may interfere only if it can 
be shown that the legal right has been exercised so harshly, 
unreasonably or unconscionably as to amount to an abuse 
of that right. 

The Public Service Appeal Board is given a warrant to 
hear an appeal which entails a 'de novo' approach to the 
evidence, allowing the Board to review the employer's 
decision and adjust it if necessary. There is licence to 
substitute the Board's view for that of the employer. 

Factors Supporting the Dismissal of Mr M. 
1. It is clear from the evidence of Ms H. that the Appellant 

struck the boy T., two blows with a baseball bat on the lower 
back. She believed some force was involved and caused T. 
to react with cries and movements indicating pain. Mr J. 
witnessed the one blow and saw the boy react by movement 
to that blow. The boy was under restraint at the time and the 
rebellion had been quelled; there was no longer a threat of 
injury to any of the staff, or of escape by any of the 
detainees. 

2. The evidence of Mr G.C. is credible and establishes that 
Mr M. used the baseball bat to prod the boy Y., while he 
was under restraint inside the Living Skills Centre. The 
prodding was accompanied by verbal expressions of anger 
and frustration as to the way in which the group of boys had 
dealt with the female Group Worker. It is as likely as it is 
not that Mr M. engaged in similar prodding and remonstra- 
tions with other boys who were under restraint near the 
trampoline. 

3. There was some evidence that Mr M. while he was 
inside the Living Skills Room, was instructed by Mr Z., the 
Senior Group Worker, to put away the baseball bat. The 
question of disobedience to a direct instruction was a factor 
in Mr Bartholomew's decision to recommend dismissal. 

4. It seems reasonably certain, on the evidence, that Mr 
M. picked up the baseball bat from the duty room area on 
his way back from the outside to the Living Skills room. He 
knew at that time that the door had been forced open and 
the other Group Workers were bringing the situation under 
control. 

5. The Group Worker's role is first and foremost that of 
care-giver who stands 'in loco parentis' for the detainees. 
There must therefore be no question of rough treatment, 
cruelty or violence occurring or being condoned. If restraint 
is necessary, the use of force must be kept to a minimum. 
The dismissal of Mr M. was seen to be required so as to send 
a clear message of policy to other Group Workers, to the 
detainees and to their families. 

6. The appellant, Mr M. appeared throughout the lengthy 
investigation period to be less than open and frank with his 
employers. His memory of events varied markedly and 
while he was clear and specific in some recollections he 
claimed that he could remember nothing of any striking 
incidents, nor of carrying a baseball bat. 

7. He did not attempt to persuade Mr Bartholomew that 
his actions were reasonable or that there were mitigating or 
extenuating circumstances. He gave the employer no 
grounds which might justify a less drastic outcome for him. 

It is relevant at this point to reproduce Mr Bartholomew's 
report and recommendation to the Minister. 

'' HON ACTING MINISTER FOR YOUTH JUSTICE 
RE: ATTEMPTED ESCAPE FROM LONGMORE 

REMAND, 1 NOVEMBER, 1992--BEHAVIOUR OF 
GROUP WORKER LAWRENCE M. 

Three of the detainees involved in the escape attempt 
from Longmore Remand Centre on 1 November, 1992 
complained of rough treatment by a number of staff. 

As these accusations were seen as very serious a 
Superintendent from another Centre, Mr Chas Grocott 
from Riverbank was asked to investigate the com- 
plaints and has now submitted a detailed report (Copies 
of Mr Grocott's report and the statement of witness' are 
attached). 



While Mr Grocott reports that a number of staff may 
have acted inappropriately on the night of 1 November, 
1992 there was only evidence to support the claim that 
Mr M. had struck two of the boys with a baseball bat 
after they had been restrained. 

On Friday 13 November, 1992 Mr Grocott met with 
Mr M. and his union representative and presented his 
findings in relation to Mr M's actions on 1 November, 
1992 and requested that he respond in writing by 19 
November, 1992. 

Mr M. response was received on 18 November, 1992 
(copy attached) and in view of the seriousness of the 
allegations against Mr M. it was far from satisfactory 
in that his main claim was that he could not remember 
anything of the events of 1 November, 1992. 

1 then wrote to Mr M. stating that on the basis of his 
response, I would have no alternative but to recom- 
mend to yourself that he be dismissed and suggested 
that if he had any medical or other evidence to explain 
his lack of recall he should provide this by 27 
November, 1992. 

Mr M. did respond with another response and 
enclosed a report from a Clinical Psychologist with 
Indrad and a letter from the previous Director, East 
Metropolitan Region praising him for his actions in 
1989 during a seriously disruptive incident (copies 
attached). 

This response did not in my view present any 
acceptable rationale for Mr M's behaviour on the 
evening of 1 November, 9192 and therefore I arranged 
to meet with him and his Union representative on 7 
December, 1992 to advise him that I viewed his 
behaviour as totally unprofessional and as warranting 
his dismissal. 

Given the current economic circumstances and the 
difficulties in finding employment I did offer Mr M the 
opportunity to resign before I proceeded to recommend 
to you that he be dismissed. Mr M. was given a day to 
consider this option but chose to respond immediately 
and refused to resign. 

Currently the only disciplinary action available 
under the Groupworkers Award is dismissal. This is an 
unsatisfactory situation, and 1 am currently seeking to 
secure an Agreement with the CSA/IOA to make the 
Public Service Act disciplinary provisions equally 
applicable to Groupworkers. 

Notwithstanding the above, it is my view that Mr M. 
has not given any reasonable reason as to why his 
actions on 1 November, 1992 should not be seen as 
totally unacceptable for an Officer with a clear duty of 
care. 

1, therefore, firmly believe that dismissal is war- 
ranted in these circumstances. I recommend that you 
take this action. This will, 1 believe, provide a clear 
message to other Groupworker staff, the detainees and 
their families, and the general community that we are 
not prepared to tolerate staff using totally unnecessary 
physical punishment on clients in their care. 

While I am recommending that you dismiss Mr M., 
I must advise you that this may be appealed and the 
following issues raised: 

1. The situation at Longmore during the escape 
attempt on 1 November, 1992 was very tense 
and chaotic. The Senior Group Worker who 
should have managed the situation was not 
immediately available because of radio fail- 
ure. 

2. During an escape attempt from Longmore 
Training (eighteen months ago) a 
Groupworker struck a boy with a cricket bat. 
This Groupworker was severely repri- 
manded, not dismissed. 

3. Given the dangerous and aggressive nature of 
some of the detainees in our Centres now the 
selection and training of the Programme 

Support Unit staff has been totally inade- 
quate if not inappropriate. 

It is my view that (1) and (3) does not excuse Mr M. 
behaviour while (2) occurred under previous manage- 
ment and it is not a precedent with which I can concur. 

In regards to responses to seriously disruptive 
occurrences (1) both Longmore Remand and Longmore 
Training have now developed a joint response plan. 

The adequacy of the Programme Support Unit (3) is 
being addressed and it is intended that PSU officers 
will be specially selected trained and supported in the 
future. 

Attached is a letter of dismissal that will be 
forwarded to Mr M. following receipt of your approval. 

Paul Bartholomew 
A/EXECUTIVE DIRECTOR 
YOUTH JUSTICE BUREAU 
8 December, 1992 TMC " 

It is appropriate to note at this point that the investigation 
process, with close attention being paid to the principles of 
natural justice and Mr M's union representative being 
involved at all stages, was, in the Board's view, commend- 
able. It could provide an object lesson to many other 
agencies. The Executive Director was the effective decision 
maker in the process and both the employee and his union 
officer were given several opportunities to speak with Mr 
Bartholomew and to attempt to influence his final decision. 
Mr Bartholomew is to be commended also for the frankness 
and candour he displayed in giving oral testimony to the 
Board. 

Factors Supporting Intervention by the Appeal Board 
1. The evidence of Mr W, the third of the Group Workers 

who observed the striking with the baseball bat, differed 
somewhat from that of Ms H. and Mr J. He said that the boy 
T. was attempting to get up and return to the room when 
blows were struck. They did not seem to Mr W. to carry 
great force and he was of the view that there was nothing 
untoward or excessive in Mr M's behaviour in the 
circumstances. 

2. On the evidence before the Board, it cannot be said with 
any degree of surety that Mr M. struck any of the boys other 
than T. The prodding and remonstration is understandable 
in light of the evidence of his overall relationship and 
rapport with the detainees. Had he not been carrying the 
baseball bat, one can picture him emphasising his anger to 
the offenders with a deal of index finger poking to the chest. 
The reasonable bystander would not see harmful or 
excessive force in such an action. 

3. Despite the complaints of rough treatment which led 
to an investigation, none of the boys complained of injury 
or sought medical treatment on that evening. We were told 
that the Nursing Sister had checked on each of them that 
evening. There were no injuries detected on the next day. 

4. The question of disobedience to a direct instruction has 
become confused and misinterpreted. It is clear from Mr 
Bartholomew's evidence that he was convinced that the 
Senior had directed Mr M. to put down the bat as he was 
passing through the duty room on his way to join the affray. 
Mr Z., the Senior, gave evidence that he told Mr M. to get 
rid of the bat when they were inside the Living Skills Centre 
attending to the boy Y. who was prodded. It is arguable that 
in the noise and confusion the direction went unheard. It 
certainly appears to have been given in an offhand manner; 
it was not followed up or repeated and at no stage did Mr 
Z. give any further thought to the possibility that his 
instruction had been deliberately disobeyed. 

5. The attitude of Mr Bartholomew and his advisers 
towards Mr M. appears to have been hardened by his 
'selective' amnesia. Little attention or credence appears to 
have been given to the letter written by the clinical 
psychologist from Indrad who had the benefit of five 
sessions with him. 

6. Mr Bartholomew spoke of the difficulty of finding 
witnesses who will give evidence damaging to their 
workmates in situations such as this. He alluded to the 
difficulty experienced by investigators in piercing a code of 



silence which appears to operate in institutional environ- 
ments such as police forces, armed services and custodial 
institutions. He said: 

"... the Board needs to understand that it requires a 
considerable degree of fortitude and courage to come 
forward with these statements as to what you have 
witnessed because you are in effect talking about one 
of your fellow staff members and there is enormous 
pressure within an institutionalised environment not to 
do that. The system operates in nearly all cases to 
protect those within and to dissuade people from doing 
so, and I do not—I have no reason whatsoever to 
believe that people would make those statements as 
they did unless they witnessed what they had said they 
witnessed and unless they were telling the absolute 
truth." 

(Transcript p85). 
The Board joins Mr Bartholomew in giving full credit to 

Ms H., Mr J., Mr W. and Mr G.C. for behaving appropriately 
and as is properly expected of all Group Workers. The whole 
sorry incident raises some very serious questions about the 
general ethical climate among the party of Group Workers 
who were in the thick of things. It is strange indeed that not 
one of the persons involved, who were within one to five 
metres of Mr M., saw him deliver two blows to the boy, T. 
It is almost as incredible and perhaps more distressing that 
none of them intervened by restraining Mr M. or attempting 
to take the bat from him or even to remonstrate with him. 
There can be little doubt that Ms H. would have put them 
all to shame had she been close at hand. Her attitude, 
calmness and general philosophy, demonstrated in her 
testimony, provide a standard to which Group Workers 
might aspire. The Board has been given little reason to 
believe that Ms H. represents the norm among her 
workmates. Mr Bartholomew himself remarked, perhaps 
ruefully, that the boys rioted and then the staff rioted. There 
is compelling evidence that one of the group pressed the 
head of a boy to the ground with his foot Perhaps it is only 
a 'conspiracy of silence' which has protected that Group 
Worker from being identified and suffering the same fate as 
Mr M. It was suggested that a dismissal was required to send 
a clear message that the use of excessive force will not be 
tolerated. To someone who is privy to the total background 
of this incident there is a danger that the actual message 
might be that Mr M. presents as a convenient and 
unfortunate scapegoat who loses his livelihood while several 
others, equally culpable, breathe a sigh of relief and walk 
away scot-free. 

7. Mr M. was a member of the Programme Support Unit 
(PSU), a select body of Group Workers who have been given 
special training to perform the 'duty of managing conse- 
quences for behaviour within the Centre'. They work in 
teamed pairs and their primary purpose 'is to me non- 
physical means to diffuse (sic) risky situations'. "... PSU are 
not to be med as substitute disciplinarians'. (Transcript— 
Exhibit R1—Objectives of Program Support Unit (PSU) 
Emphasis added.) 

The board has gained a clear impression from the 
evidence that the PSU team members are seen as disciplinar- 
ians at the workface. Their training appears to have a 
'macho' element not envisaged in the objectives but 
evidenced by them conducting training sessions with batons. 
The Executive Director confessed to having become aware 
for the first time on the day of the Board hearing that the 
batons were present in the centre. Perhaps it would be a 
wiser policy to give the PSU training to all Group Workers 
and to roster them to work in teamed pairs. It is our 
understanding that six detainees is a desirable maximum 
group size for one Group Worker but on the night in question 
die boys appear to have been in groups of eight. 

8. There is a sorry dichotomy between the roles of Group 
Workers as care-givers and custodians of a group of 
juveniles among whom are at least a few whom die media 
and the general public see as hardened, vicious recidivists 
with totally unpredictable behaviour patterns. The serious 
injury suffered by a Group Worker at Riverbank some time 
ago can never be far from the minds of his co-workers. 

There seems to Board members to be a real need for 
improved training and exercises to prepare Group Workers 
to deal calmly with crisis situations. The Board was shown 
no evidence of a manual, handbook or notice clearly setting 
out a code of acceptable behaviour for Group Workers nor 
of a document listing the consequences of unacceptable 
behaviour. There was no suggestion that Group Workers are 
required to regularly participate in simulated crisis situa- 
tions which would prepare them to behave appropriately 
when confronted by the 'real thing'. 

CONCLUSION 
The Board is guided in its consideration of an application 

for reinstatement on grounds of unfair dismissal by a recent 
decision of the Industrial Appeal Court in Appeal No. 11 of 
1992, BHP Iron Ore Ltd v. T.W.U.—published on 5 
February 1993. Franklyn J. writes as follows: 

"... As was said by the learned authors of "The Law 
of Employment" Macken, McCorry (sic) and Sappi- 
deen (3rd ed) at 275:— 

"In determining whether the dismissal is unfair 
the tribunal must have regard to all the relevant 
circumstances relating to the particular employee. 
These include not only matters specifically related 
to the employee's work record but also whether 
the applicant will be able to find alternative 
employment and the financial and social conse- 
quences of dismissal. The question whether a 
dismissal is harsh, unjust or unreasonable is 
determined having regard to the circumstances at 
the time of dismissal." 

In Metropolitan Meat Industry Board v. Australian Meat 
Industry Employees Union (NSW Branch) (1973) AR231 
Watson J commented: 

"In some cases, the issue of unfairness has been 
resolved because of the way in which the employer has 
exercised his rights to dismiss or because of the 
absence of adequate justification for dismissal. But 
even if there are grounds for terminating the contract 
of employment, it is still open to the tribunal to 
examine the severity or otherwise of the step of 
dismissal. The Commission, Commissioners and com- 
mittees have so acted in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence". 

The learned authors of the Law of Employment (supra) 
point out that reinstatement has been ordered in cases where 
there has teen selective dismissal as in the case where some 
only of the employees on strike or guilty of misconduct have 
been dismissed, or the employer has condoned such 
behaviour without sanction on other occasions, or dismissal 
is disproportionate to the misconduct involved. It is well 
settled law that the power to order reinstatement may be 
exercised where the dismissal is harsh, unjust or unreasona- 
ble and that the power applies in respect of lawful dismissal 
on notice as well as to summary dismissal for misconduct. 
The principles to be applied are summarised in the 
judgements of this Court differently constituted in the 
Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union (1985) 65 WAIG 385 see at 386 (Brinsden 
J), at 387 (Kennedy J) and at 389 (Olney J). It is not a 
question of the respective party's legal rights but a question 
whether the legal right of the employer has teen exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. (North West County 
Council v. Dunn (1971) 126 CLR 247 Walsh J at 263. The 
right of the Commission to intervene is found in s 23 and 
the definition of "Industrial Matter" under s 7." 

The Board has carefully considered all of the evidence 
and submissions presented in this Appeal and it is the 
previous good conduct and unblemished record of the 
Appellant which persuades us that a penalty less than the 
ultimate should be applied to this proven incident of blatant 
disregard for his duty of care and the use of excessive force, 
amounting to serious misconduct. 
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The employer has said that the essential element of trust 
has been destroyed in the employer-employee relationship. 
It is our view that Mr M. would be less likely following this 
incident to offend again than would some other employees 
who believe themselves to be protected by a code of silence. 

Although there is a need for a clear message to be sent 
to all concerned, this can be accomplished in our view by 
a reduction in salary level for Mr M. The Board is informed 
that he has not yet completed the mandatory qualification 
for Group Workers. It is our understanding that he would not 
have commenced achieving salary increments until his 
qualifications are completed. If he does not achieve that 
qualification within the time limit he will no doubt be 
dismissed within the terms of his contract. When and if he 
does gain the qualification it is the Boards' decision that he 
is to remain for three years on the lowest increment before 
being considered for movement to the second level. 

The appellant is to be reinstated with effect from the date 
of his dismissal and there should be no break in service for 
the purpose of accrual of entitlements. He should not profit 
from the period of enforced idleness which was of his own 
making. The time should not count towards the accrual of 
Long Service Leave or Annual Leave. He is to be paid his 
normal salary for the period with a deduction equivalent to 
any unemployment benefit that he has received during that 
time. 

The real effect of our decision is to impose a substantial 
monetary penalty, which stops short of destroying the 
appellant's and his family's livelihood and gives him an 
opportunity to become a positive role model for a group of 
employees who are in sore need of structured professional 
development activities. 

Appearances: 
Mr R. Grigoroff appeared on behalf of the Appellant. 
Mr P. Andrew appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lawrence M. 

and 
Honourable Minister for Community Development 

No. PSAB 22 of 1992. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR H. FARRAR—MEMBER. 

MR A. MARSHALL-MEMBER. 
7 May 1993. 

Order. 
HAVING heard Mr R. Grigoroff on behalf of the Appellant 
and Mr P. Andrew of behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

1. The Appellant is to be reinstated as a Group 
Worker at any location decided by the Respondent 
employer with effect from 11 December 1992. 

2. His service is to be regarded as unbroken for 
purposes of award entitlements with the exception 
that the period from 11 December 1992 until 29 
April 1993 will not count as good service for the 
accrual of Long Service or Annual Leave benefits. 

3. The Appellant's salary for the period of enforced 
idleness is to be paid less a deduction equivalent 
to any unemployment benefits which have been 
paid to him. 

4. If the Appellant in due course completes the 
mandatory qualification required for permanent 

appointment as a Group Worker he is to serve a 
further three years on the first increment of the 
salary scale before being considered for progres- 
sion to the second increment. 

(Sgd.) J.A. NEGUS, 
[L.S.] Chairman of the Board. 

PROMOTION APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bruce Stephen Bond 

(Appellant) 
and 

Gary Paul Muir 
(Recommended Applicant). 

PAB No. 104 of 1992. 
Position: Ranger in Charge— 

Walpole-Nordalup National Park. 
BEFORE THE PROMOTION APPEAL BOARD 
COMMISSIONER J.F. GREGOR—CHAIRMAN. 

MR T. JOHNSON—MEMBER. 
MR K. MCNAMARA—MEMBER. 

28 April 1993. 
Reasons for Decision. 

THE CHAIRMAN: This is an appeal by Mr B.S. Bond 
against the appointment of Mr G.P. Muir to the position of 
Ranger in Charge—Walpole-Nordalup National Park. By a 
Notice of Promotion Appeal filed on the 2nd of November 
1992, Mr Bond alleged that he had special qualifications, 
aptitude and merit, diligence and experience which are 
relevant to the selection criteria such that he had a better 
claim to promotion to the vacant item. 

This Promotion Appeal took a different course to most 
similar matters that come before a constituent authority of 
the Commission. It was heard over a period from the 18th 
of December 1992 through to the 17th of February 1993. At 
the conclusion of hearings which were conducted on the 
17th of February 1993 the Board adjourned on the basis that 
the advocates would submit written submissions in support 
of their cases. Those submissions were received by the 
Commission on the 17th of March 1993 insofar as the 
Department of Conservation of Land Management (CALM) 
is concerned and the 25th of March 1993 insofar as the 
Federated Miscellaneous Workers' Union of Australia 
(FMWU) is concerned. Board members were sent copies of 
both of the submissions on the 25th of March 1993. In 
accordance with the normal procedures in such matters, the 
Chairman asked that the two Board members consult on the 
outcome of the appeal. That occurred and by letter dated the 
8th of April 1993, Mr McNamara advised that he had had 
discussions with the other Board member, Mr Johnson, and 
they were unable to reach any consensus on the outcome of 
the appeal; Mr McNamara favouring the Recommended 
Applicant Mr Muir and Mr Johnson favouring the Appellant 
Mr Bond. Because of this lack of agreement, I need to 
consider the issues raised. 

The appropriate section of the Industrial Relations Act 
1979 (the Act) which governs such matters is Section 80ZA. 
This section gives a Promotion Appeal Board, constituted 
in accordance with Section 80Z, the jurisdiction to hear and 
determine an appeal by an eligible employee against the 
recommendation of another employee for promotion to a 
vacant office. By subpart (2) of the section it is clear that 
an employee who was an applicant for promotion and who 
is eligible can lodge an appeal if he considers he has a better 
claim to promotion to the office than the employee who has 
been recommended, hence the application which was filed 



by Mr B.S. Bond on the 2nd of November 1992 that makes 
such allegation. 

As part of its' procedure, a Board is required to make a 
full enquiry into the claims for promotion of the appellant 
or each appellant as the case may be and the employee who 
has been recommended for promotion. This is important in 
the context of this case because it was alleged that Mr Bond 
had been denied natural justice by virtue of the process 
which had been adopted by CALM in making the selection. 
The Board heard much evidence concerning the processes 
which had been adopted and the advocate for Mr Bond, Ms 
Jackson, went so far as to say that the recommendation of 
Mr Muir should be rendered void because of the deficiencies 
in the process. 

It is appropriate that I deal with that matter now. The 
evidence of the process was given to the Board and 
particularly by Mr Cooper, who is the Manager Human 
Resources of CALM. It is clear from Mr Cooper's evidence 
that he was concerned about the process which had been 
used up until the time that he had reviewed it and in order 
to alleviate any problem which may arise he made 
recommendations to the Acting Director of Parks, Recrea- 
tion, Planning and Tourism of CALM that special steps be 
taken to correct any problem. This caused further interviews 
to be conducted of persons identified by the selection panel. 
This was done by Mr Sharp who was the Acting Director 
however it is apposite to note that the interviews by Mr 
Sharp, who is the ultimate recommending officer, did not 
include an interview of Mr Bond. This of itself may not, of 
course, render the recommendation of Mr Muir voidable. 
The important thing is, though, that actions were taken to 
ensure the process was correct. I am satisfied that the actions 
which were taken, even though they were not to the 
satisfaction of Mr Bond, did nevertheless ensure that a 
proper process was adopted by CALM and a motion from 
Ms Jackson that the appeal be voided on the ground of denial 
of natural justice to Mr Bond is not sustainable. 

Even if it were, it is clear by Section 80ZA that this Board 
is to make a full enquiry into the claims to promotion by all 
the persons involved. It has been said by the Board on many 
occasions when the question of process has been raised, that 
even if there are deficiencies in the process those deficien- 
cies are corrected by the mere existence of the Promotion 
Appeal Board. After all the raison d'etre for having such 
Boards is for the precise purpose so even if I am wrong in 
concluding that the process was correct, the Act, by Section 
80ZA(4), makes it clear that any deficiency in the process 
is overcome by a proper review of the claims to promotion 
of all involved by having a full enquiry into such claims by 
this Board. 

The Promotion Appeal Board, in determining whether an 
Applicant has a better claim to promotion than the employee 
who has been recommended is required by subpart (5) to 
have: 

" ... regard to special qualifications and aptitude for 
the discharge of the duties of the office to be filled 
together with merit, diligence, experience and good 
conduct." 

and in doing so, and particularly by Section 80ZA(6) the 
Board is required to have regard to all service, experience 
and qualification gained prior to the expiration of the period 
fixed for the receipt of applications for promotion to the 
office but only experience in an acting capacity which has 
occurred prior to the occurrence of the vacancy. That, too, 
is an important issue in this case and was highlighted by Ms 
Jackson in her examination of Mr Bond and in her written 
summary. 

Before turning to the application of those criteria, which 
are the criteria the Board must apply regardless of other 
matters which the parties may feel are relevant, there is a 
need to deal with another preliminary issue. There was a 
motion from Mr Scott, who appeared for CALM, that the 
Appellant, Mr Bond, was unable to appeal because he was 
not an eligible employee within the terms of the definition 
which is set out in Section 80X(1) of the Act. By that 
section, an eligible employee is any person except where 
there is a prerequisite for the appointment of the person to 

the office for the person to have successfully completed any 
course of training, or to possess or to have made progress 
towards obtaining any educational qualification. It was 
claimed by Mr Scott that Mr Bond failed to meet the 
requirements of that section. The underpinning for this 
argument deals with matters which were subject of 
discussions between CALM and the FMWU who appeared 
in the appeal as an intervener. Those agreements which were 
made during award amendments were said to be relevant in 
that the arrangements made between the parties to underpin 
the grant of a wage increase included a phased introduction 
of educational requirements for Ranger positions. 

There are two comments which need to be made about 
the submission. First, the submission is based upon 
arrangements which were made between the parties and 
secured in documents which, for the main part, are not part 
of the award. Second, it is clear that the Board has to apply 
the definition of eligible employee within the terms of a 
declaration made by the employer about education and 
progress towards obtaining qualifications within the context 
of the precise position which is under appeal. It is my view 
that when one considers those issues that even though it is 
clear that Mr Bond has not the educational qualifications of 
Mr Muir, he has nevertheless been engaged upon an 
educational process the involvement with which does not 
put him outside the definition of employee. What is clear, 
of course, is that the recommended Applicant is superior to 
Mr Bond in this aspect. That is an aspect that the Board is 
required to take into account by virtue of Section 80ZA of 
the Act, subpart (5). Because it is required to do so it is a 
matter which must go in to the evidentiary matrix of all the 
material before the Board. 

In reaching a conclusion in this matter a Board has to 
decide whether or not one officer or the other has a superior 
claim to the position. There is the matter which by subpart 
(6) of Section 80ZA is given a specific importance and that 
is the question of what is normally called acting experience. 
In the situation before the Board in this case, Mr Bond has 
had 30 months of acting experience in the position which 
is subject of the appeal. The evidence from CALM is that 
the Promotions Appeal Board should discount that experi- 
ence because, in effect, Mr Bond was allowed to act in the 
position as a matter of convenience to it. If that is the policy 
of CALM it is a policy which is fraught with danger for it 
in circumstances like those in the instant case. There is no 
evidence before the Board at all that Mr Bond did not 
satisfactorily perform the duties during this extensive period 
of acting in the position under review. It is too late, in my 
view, when the issue of acting becomes one before a 
Promotions Appeal Board for the employer to expect a 
Board to accept that the service of the Appellant in this case 
was less than satisfactory in the position when it continually 
used his services in the acting position as a matter of 
convenience it seems for itself. As I indicated before this is 
a matter to be given weight by the Board and by the 
command of the Act it is to be given, in my view, more 
weight than some of the other issues. 

1 have considered the competing claims of the officers. 
I find them both to be excellent officers, and is the case in 
most of these appeals, it is an extremely difficult task for 
the Board to determine these matters. I am clear, and I found 
previously, that Mr Muir has superior education qualifica- 
tions to the position than the Appellant, Mr Bond. However 
in considering all the matters which have been put before 
the Board, there is no complaint about the diligence of Mr 
Bond. There can certainly be none about his experience. His 
experience is superior in that he has acted in the position and 
there has been no complaint about his conduct, or any other 
issue for that matter. In the mix of the matters to be 
considered in my view the Board is to give weight to acting 
service and when one considers the acting service in this 
particular appeal, my view is that it outweighs the other 
qualifications that Mr Muir, the Recommended officer was 
able to demonstrate. In my view, the Appellant has 
established a better claim to the position within the 
provisions of Section 80ZA(5) of the Act and is entitled to 
promotion to the office. 

Mr T. Johnson agrees with the decision of the Chairman. 
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Mr K. McNamara descents. By majority the appeal is statement. Presumably he would be an extremely competi- 
upheld. live applicant for the position now vacated by Mr Laidman. 

(Sgd.) J.F. GREGOR, The appellant has not been able to convince the Board that 
[L.S.] Chairman, he has a better claim to this vacant item than ha the 

Promotion Appeal Board. recommended applicant so this appeal must be dismissed. 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

PAB No. 55 of 1993. 
Between: 

Mr Jeremy Laidman 
Recommended Applicant. 

and 
Mr Jan Soucik 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 5th day of May 1993. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MS J. HUTCHINSON—MEMBER. 
Mr G. HORDERN—MEMBER. 

Position: Analyst Programmer, Level 3—Academic Com- 
puting Services Branch, Information Technology Branch, 

Churchlands Campus 
Appearances: Mr J. Bateman appeared on behalf of the 
Recommended Applicant and the employing authority. 
Mr J. Soucik appeared on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: This was an appeal by Mr J. 
Soucik against the recommendation that Mr J. Laidman be 
appointed to the vacant item of Analyst—Programmer— 
Level 3—Academic Computing Services at Edith Cowan 
University. 

The recommended applicant already holds a comparable 
position e.g. Analyst Programmer—Level 3—Information 
Technology and Mathematics so it is arguable that the 
employing authority had the capacity, if it thought fit, to 
transfer Mr Laidman without recourse to advertising the 
vacancy. Be that as it may, the University supports and 
implements policies of equal opportunity and merit protec- 
tion in practice and in spirit. Thus it was possible for this 
appeal to be instituted. 
The appellant carries the onus in these proceedings of 
convincing the Appeal Board that he has a better claim to 
the promotion than has the recommended applicant. The 
Industrial Relations Act prescribes that the Board shall have 
regard to "special qualifications and aptitude for the 
discharge of the office to be filled together with merit, 
diligence, experience and good conduct." 

It is clear that Mr Laidman's training and experience have 
made him ideally suited to the vacant item. He matches the 
selection criteria with distinction. It is highly likely that Mr 
Soucik could adequately fulfil this Level 3 role. He 
possesses overseas academic qualifications which are 
relevant and acceptable. He has worked in the field of 
information technology at a much higher level than that to 
which be presently aspires. His brief period of residence 
within Australia leaves him short of experience and 
achievements which can be readily related to the positions 
now available. He will have learnt much from this selection 
and appeal process about the effective preparation and 
presentation of a job application and curriculum vitae. Mr 
Bateman has been kind enough to establish the status of his 
degree and to direct him to further avenues which might be 
explored in seeking greater recognition. 

Mr Soucik would be wise to seek urgent assistance from 
the Human Resource Management Division of the Univer- 
sity and/or the Civil Service Association in relation to 
preparing for interview, writing an application or an appeal 

SCHOOL TEACHERS 

TRIBUNAL— 
Matters dealt with— 

Editor's Note: Preliminary Reasons in this matter issued 
8 March 1993 and were published at 73 WAIG 1133 with 
an interlocutory order. Those Preliminary Reasons are 
incorporated in the full Reasons now published here with the 
Order. 

TEACHERS (PUBLIC SECTOR PRIMARY AND SEC- 
ONDARY EDUCATION) AWARD 1993 

No. TA 1 of 1992. 
TEACHERS (PUBLIC SECTOR, TECHNICAL AND 

FURTHER EDUCATION) AWARD 1993 
No. TA 1/1 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T 3 of 1993. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR R.J. POLLARD, MEMBER. 

8 March 1993. 

Reasons for Decision. 
THE CHAIRPERSON: The subject matter here arose out of 
an earlier application by the State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") for an award. That 
application (Matter No. TA 1 of 1992) was filed on 5 
November 1992 but was not called on until 2 December 
1992. The terms sought were actually a consolidation of four 
awards and, as well, an incorporation of various terms and 
conditions which, it was said, reflected either existing terms 
regulated by the Education Act Regulations 1960; and/or 
were currently otherwise in force; and/or were the terms of 
agreements reached between the SSTU and the employer in 
the course of negotiations pursuant to the Wage Fixing 
Principles; or what was termed by the SSTU as entitlements 
through "custom and practice". 

Therefore the resulting document put to the Government 
School Teachers Tribunal (hereinafter "the Tribunal") for 
ratification was a complex amalgam which, despite the 
parties being agreed on the outcome, was not completely 
finalised in terms between them either in extent or 
expression at the time of hearing. To the Tribunal's 
necessary consideration of the application in its terms as 
raised can be added the other, and prior, consideration made 
necessary by the exclusive and limited jurisdiction of the 
Tribunal in respect of industrial matters involving public 
sector teachers and due consideration pursuant to the Wage 
Fixing Principles. 

As was noted in the reasons for decision which issued in 
Matter No. TA 1 of 1992 on 14 January 1993, the SSTU and 
the Minister for Education (also hereinafter "the em- 
ployer"), in effect, agreed that the Tribunal should first, 
deem that all the matters contained in the proposed award 
were "industrial matters" and second, agreed that all the 



terms raised by them should be endorsed by the Tribunal and 
issued in the form of a single award. 

The Tribunal did not accede to those submissions in that 
it rejected the proposal for a single award to issue and it 
declined to simply ratify at that time all the terms and 
conditions raised. Other than the preliminary findings as to 
"industrial matter", jurisdiction and the law, the conclu- 
sions of the Tribunal in Matter No. TA 1 of 1992 then can 
be summarised as follows: 

• two awards would issue: one covering teachers in 
primary and high schools; the other covering 
teachers in technical and further education. 

• the two awards would reflect in the first instance 
and supersede respectively the existing conditions 
in the four awards covering teachers. 

• the remainder of the terms would be the subject 
of further enquiry through the Chairperson with 
reports back to the Tribunal and on the basis that 
if, out of that process, the Tribunal considered that 
there was some aspect or term of what was being 
sought which was so significant as to warrant 
hearing the parties (or any other body) further then 
that would occur. 

Matter No. T 3 of 1993 has been the vehicle for the further 
enquiry and consideration by the Tribunal. 

It is noted that some of the clauses sought by the parties 
go to matters which were identified at the hearing of TA 1 
of 1992 as agreed "industrial matters" but on which the 
parties sought to defer any submissions. 

The provisions sought to be deferred were identified by 
the SSTU as follows with the last five, it appears, being 
limited to teachers in primary and secondary schools: 

• permanent part time employment 
• portability of entitlements to/from State and 

Commonwealth employment 
• bereavement leave 
• professional development and training 
• class sizes (staffing formula—Ministry) 
• requirement for contact with parents 
• senior colleges—agreement on current practices 
• duties other than teaching 

Other matters sought to be deferred and applying to 
employees in technical and further education were identified 
as follows: 

• subclause (5)(b) in the career structure and salary 
scale clause 

• fifty week year 
• professional development/industry liaison 
• equivalent hours 
• flexible hours of work 
• customised training delivery 
• new enrolment system 
• job description forms 
• career management/performance management 

system 
• client needs analysis 
• post interview feedback 
• lecturer training 
• allocation of timetables 
• agricultural colleges 
• staffing formula 

Having regard for the submission for deferral, the further 
enquiry by the Tribunal has not included consideration of 
these parts of the application and provision will be made in 
the orders which issue for the parties to be heard on these 
terms later. It is noted that the SSTU appears to have 
included some of these in the liberty to apply clauses in the 
awards as issued but I would not see this as adding to or 
abrogating any ability to pursue the claims identified in the 
foregoing. And, lest it needs to be said, I would not see the 
fact of any inclusion of any item in the liberty to apply 
clause as being construed as a finding by the Tribunal of 

jurisdiction to deal with the item. Such a situation is a matter 
for consideration in terms at the time of the condition being 
pursued before the Tribunal. 

In the course of the enquiry, the Chairperson, or the 
Awards Officer of the Commission at the direction of the 
Chairperson, conferred with the parties on matters of 
drafting, style and format. Questions of clarity, of structure 
and of content were raised arising out of consideration of the 
provisions sought. Some of these were readily sorted out. 
Some were satisfactorily clarified. Questions about the basis 
for assertion that particular entitlements existed were raised. 
The enquiry results, so far as they went, were progressively 
reported to the Tribunal. The parties maintained their 
respective and agreed position that all the terms sought 
reflected existing conditions of employment. 

As noted the enquiry has resulted in the first instance in 
the Tribunal issuing two awards out of Matter No. TA 1 of 
1992. These reflect a consolidation of existing award 
conditions as well as contract of service clauses, an agreed 
incremental scale (which provision falls within the limited 
jurisdiction of the Tribunal and which the Tribunal was 
satisfied was an existing condition of employment), and the 
Commission's general order requirement for the insertion of 
a State Wage Principles clause. 

The further terms for consideration per Matter No. T 3 of 
1993, as raised by the SSTU, were described in submissions 
as an amalgam of existing terms and conditions applying to 
teachers employed in primary and secondary schools and 
technical and further education institutions. The SSTU was 
asked to identify the basis on which the claim of an existing 
entitlement rested in respect of each of the further provisions 
(exclusive of those deferred items listed in the foregoing). 
It did so. The Respondent agreed with the submission and 
again confirmed that the terms and conditions sought were 
being applied in the work place. 

The provisions, by clause title, which were identified as 
reflecting or being based on regulations or subregulations in 
the Education Act Regulations 1960 were the following: 
higher duties allowance, annual leave/vacation leave, 
(distinctly regulated for teachers in primary and secondary 
schools and for teachers in technical and further education 
institutions), long service leave, sick leave, sick leave for 
war caused injury or disability, maternity leave, public 
holidays, leave without pay, short leave and hours of duty 
(limited to teachers in technical and further education 
institutions). 

Provisions, by clause, claimed as existing entitlements on 
the basis of a memorandum of agreement between the 
parties reached in 1991 (primary and secondary schools 
only), memoranda of agreements reached in 1990 and 1992 
(technical and further education institutions only) and/or 
"custom and practice" and/or "a government standard" 
and/or "an industrial standard" and/or as reflecting "an 
administrative instruction" (technical and further education 
institutions only) were as follows: study leave, leave for 
training with the defence force reserves, Aboriginal meet- 
ings (paid leave), emergency services leave, local govern- 
ment council meetings (paid leave), leave for candidates for 
election to parliament, jury service/crown witness and 
witnesses, award modernisation and liberty to apply. And 
further in the same category but specific to technical and 
further education employees were put some subclauses in 
the salary scale clause, the hours of duty clause (again) and 
the following provisions: the consultative process model at 
campus/college, grievance procedure, union role in inter- 
view process, redundancy general order, promotion by merit 
and transfer and student excursions. 

I note that much of what is being sought in the terms of 
the application (exclusive of the list already detailed of 
deferred matters) is quite unremarkable in the context of 
other employees and employers covered by awards of this 
State and elsewhere for that matter. What is remarkable is 
that some of these proposed award entitlements actually 
have been award regulated conditions of employment for 
other employees in both the private and public sector in 
Western Australia for decades. Public sector teachers have 
been precluded from having such conditions award regu- 
lated. 

11049—7 
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The reasons for this largely lie in the legislative 
demarcation within the Industrial Relations Act 1979 
between public sector teachers and other employees. The 
jurisdiction of the Commission constituted by the Govern- 
ment School Teachers Tribunal is founded in section 78 of 
the Industrial Relations Act 1979. Subject only to the 
general orders powers of the Commission and an ability for 
the Tribunal to seek reference of matters to the Commission 
in Court Session or to the Full Bench, it is an exclusive 
jurisdiction. This claim would see the exercise of the 
exclusive power pursuant to the jurisdiction conferred on the 
Tribunal by subsection (l)(a) of section 78. It is as follows: 

78. (1) Subject to Division 3 of Part 11 and subsec- 
tion (4) of this section, the Tribunal has 
exclusive jurisdiction— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the interpre- 
tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation; 

and 
(b) ... 

[Emphasis Added] 
It is the definition of "industrial matter" in the Act, from 

which the Commission constituted as the Tribunal derives 
its jurisdiction for the purposes of section 78(l)(a)(i) which 
demarks public sector teachers from other employees in that 
the definition is quite distinct from the definition of 
"industrial matter" for the purpses of any other employee 
or employer within the jurisdiction of the Industrial 
Relations Act 1979; including teachers in private schools. 
And it is much narrower. Thus whereas the definition of 
"industrial matter" for the purposes of private school 
teachers and their employers is not distinguished from that 
applying to other employees and employers, it is as follows 
for public sector teachers employed by the Minister for 
Education in Western Australia. 

"industrial matter", in relation to a person who is 
a teacher as defined in section 73A and is employed 
under the Education Act 1928, means— 
(a) salaries or ranges of salaries, including the 

incremental steps therein; 
(b) allowances for additional responsibility or addi- 

tional duty; 
(c) allowances for disabilities and reimbursement of 

expenses; 
(d) circumstances in which allowances are to be 

payable and conditions of service to apply in lieu 
of payment of an allowance; 

(e) any matter relating to membership or non- 
membership of an organization; 

(f) any matter relating to the privileges, rights, or 
duties of any organization or association or any 
officer or member thereof in or in respect of any 
industry; 

(g) any matter relating to the restoration of a practice 
of collecting subscriptions to an organization of 
employees where that practice has been ceased by 
an employer, or the implementation of an agree- 
ment between an organization of employees and 
an employer under which the employer agrees to 
collect subscriptions to the organization, 

but does not include any matter regulated under 
conditions of employment prescribed by or under the 
Education Act 1928 unless an organization of employ- 
ees and an employer agree that it is desirable for the 
matter to be dealt with as if it were an industrial matter 
and the Commission constituted by the Government 

School Teachers Tribunal established under Division 
1 of Part 1IA is of the opinion that the objects of this 
Act would be furthered if the matter were dealt with 
as if it were an industrial matter; 

[Emphasis Added] 
It is the enabling provision in the final paragraph cited 

above on which, by virtue of the agreement between them, 
the parties rely here for an extension of jurisdiction for the 
Commission to enquire into and deal with the proposed 
award provisions the subject of Matter No. T 3 of 1993. 

The questions for the Tribunal in Matter No. T 3 of 1993 
are therefore whether the various provisions which the 
parties agree should be dealt with as if each was an industrial 
matter fall within the ambit of that paragraph; and, if so, 
whether the objects of the Industrial Relations Act 1979 
would be furthered by the Tribunal dealing with them. The 
answers to the question can only come from an examination 
of the particulars in the context of the Tribunal's jurisdic- 
tion. It is for this reason that the preliminary statement of 
the Tribunal as to "industrial matter" in the reasons arising 
out of Matter No. TA 1 of 1992 was made subject to the 
further scrutiny of all the detail of the provisions sought by 
the parties. 

Just what the agreement between the parties actually 
opens up for scrutiny of the Tribunal is a matter of 
interpretation of the final paragraph in the context of the 
definition of "industrial matter" for the purposes of 
teachers and in the context of the Act as a whole. The 
agreement clearly enables what is otherwise excluded, 
namely "any matter regulated under conditions of employ- 
ment prescribed by or under the Education Act 1928", to 
be considered by the Tribunal. The question of what "by or 
under" this legislation means is dealt with subsequently but 
on my reading of the provision the reference in the provision 
as cited here constitutes the limit of the extension of any 
jurisdiction which can actually result from agreement 
between the parties. There is nothing which allows of a 
construction beyond that 

There is support for this view in the definition of 
"industrial matter" in the Act which applies "other than in 
relation to a person who is a teacher as defined in section 
73A and is employed under the Education Act 1928" in that 
this definition is not only much broader in its range so far 
as it particularises what is included in "industrial matter" 
but also insofar as it provides for an "industrial matter" to 
arise out of an agreement. The definition is as follows— 

"industrial matter", [other than in relation to public 
sector teacher] means, any matter affecting or relating 
to the work, privileges, rights, or duties of employers 
or employees in any industry or of any employer or 
employee therein ami, without limiting the generality 
of that meaning, includes any matter relating to— 
(a) ...; 
(b) ...; [matters specifically included] 
(c) ...; 
(d) ...; 
(e) ...; 
(f) 
(g) •••; 
(h) ...; 
(i) any matter, whether falling within the preceding 

part of this interpretation or not, where, 
(i) an organization of employees and an em- 

ployer agree that it is desirable for the matter 
to be dealt with as if it were an industrial 
matter; and 

(ii) the Commission is of the opinion that the 
objects of this Act would be furthered if the 
matter were dealt with as an industrial 
matter; 

[Emphasis Added] 

Thus the distinction between the two definitions is quite 
stark. And the very broadness of the general definition 
serves to highlight the narrowness of the definition of 
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"industrial matter" for the purposes of public sector 
teachers which it is noted was inserted into die Act in the 
face of the general definition. 

What then are the matters "regulated under conditions of 
employment prescribed by or under the Education Act 
1928" which, by virtue of the agreement between the 
parties, arise for consideration by the Tribunal. 

First, the ambit within which the jurisdiction of the 
Tribunal must be construed in accordance with the cited 
phrase. The Education Act 1928 contains eight parts and a 
number of schedules. Most of its provisions involve 
injunctions on the Minister for Education in matters of 
administration of property and schools; religious instruc- 
tion; finance; and the establishment of rights of parents, and 
of decision making groups. Notably some of the provisions 
of the legislation would appear to fall within the definition 
of "industrial matter" in that they contain regulation of 
matters pursuant to conditions of employment. For instance 
sections 7B-7E inclusive deal with matters which clearly go 
to conditions of employment in any contracts of service 
entered into between the Minister of Education and teachers. 
Most of these concern discipline of teachers, including 
dismissals for misconduct. However, in the absence of any 
agreement between the parties specific to these provisions 
in the context of the proposed award provisions, no warrant 
for the Tribunal arises in this claim for any consideration of 
these sections of the Education Act 1928. 

Section 28 of the Education Act 1928 is relevant though. 
It confers authority on the Minister for Education to make 
regulations for all or any of a number of prescribed purposes. 
Those purposes are specified as follows: 

(a) the appointment, powers and duties of teachers 
and employees, other than officers, of the depart- 
ment. 

(al) The powers and duties of officers of the depart- 
ment. 

(b) The establishment, maintenance and classification 
of schools. 

(c) The general management of schools, the admis- 
sion, transfer, and classification of children and 
pupils, the discipline to be enforced, and the time 
and mode of teaching in schools, including 
religious instruction, 

(d) The admission, training, examination, certifica- 
tion, classification, appointment, promotion, 
transfer, suspension, dismissal, resignation, leave 
of absence, discipline, and duties of teachers. 

(dl) Prescribing grounds, including such moral 
grounds, whether connected with the employment 
and functions of teachers or not, as the Minister 
thinks fit, which for the purposes of this Act 
amount to misconduct and for which a teacher 
may be dismissed from the department. 

[(e) deleted] 
[(f) deleted] 
(g) The qualifications for admission of pupils to 

secondary schools, technical and other schools, 
and continuation classes, and the fees to be paid 
by pupils, and the course of instruction in such 
schools and continuation classes. 

(h) The establishment of scholarships and boarding 
allowances, and the conditions connected there- 
with. 

(i) The inspection of schools, and the powers and 
duties of Superintendents of Education. 

(j) The staffing and accommodation of schools, and 
the maintenance and management of school 
premises and equipment. 

(k) The making of grants to assist in the conveyance 
of children to school. 

(1) The furnishing of information by parents of 
children as to the names of such children and their 
parents, date of birth, their residence, and the 
school last attended. 

(m) Health regulations, and the prohibition of atten- 
dance at a Government school of any child whose 
presence is injurious to the health, welfare or 
morality of the other children. 

(n) The management of institutions similar to teach- 
ers' colleges. 

(o) The constitution of parents and citizens' associa- 
tions and for all such other matters as may be 
deemed necessary to give effect to sections 22 to 
27. 

(ol) The general management of care-centres and of 
pre-school centres, and for all such other matters 
relating thereto as may be necessary to give effect 
to sections 27A to 27D. 

(p) The prescribing of registers and records to be kept, 
returns to be made, and forms to be used. 

(pi) The terms, reservations and conditions upon 
which any property vested in the Minister under 
this Act may be leased to a teacher for living 
quarters. 

(p2) The collection, by way of salary deduction or 
otherwise, of the rent payable by a teacher of the 
department in respect of living quarters leased to 
the teacher by the Crown, the Minister, or any 
agent or instrumentality of the Crown. 

(q) Any other purpose that may be necessary or 
convenient for carrying out the provisions of this 
Act. 

(r) Imposing a penalty not exceeding 4200 for the 
breach of any regulation. 

Clearly regulations made pursuant to the authority 
conferred per (a), (d) and (dl) and even (pi) and (p2) could 
involve rights and obligations which, so far as they go to 
teachers in their employment, may constitute conditions of 
employment. And there may be other regulations made 
pursuant to parts of the authorising provisions of section 28 
which give rise to conditions of employment for teachers. 

The record shows that the authority to make regulations 
has been exercised many times over a long period by 
Ministers for Education. The Education Act Regulations 
1960 as amended contain over 300 regulations and many 
subregulations across various parts and divisions. The 
fifteen parts include Part IV which is headed "Teachers". 
It contains the following divisions: Division 1—Admission 
and Appointment, Division 2—Transfers, Division 3— 
Certification, Division 4—Examinations, Division 5— 
Resignation and Retirement, Division 5A—Dismissal for 
Inefficiency, Division 6—Appointments and Promotion 
(which includes Section A—General, Section C—Adver- 
tised Vacancies, Section D—Principals and Deputy Princi- 
pals of Senior Colleges and Secondary Schools, Positions 
in Secondary Schools, Section Dl—Positions in Secondary 
Schools for which Promotion Lists are prepared and Section 
F—Appointments to Special Positions), Division 7— 
Quarters and Accommodation, Division 8—Salaries and 
Allowances, Division 9—Leave, Division 10—Misconduct 
and Complaints and Division 11—Other Conditions of 
Service. 

Prima facie these headings would suggest that many of 
the regulations contained within this Part would, in the usual 
sense, constitute conditions of employment of teachers. 
However, on a closer examination all is not what might be 
presumed from the headings. For instance the regulations in 
Division 8, which is headed "Salaries and Allowances" do 
not in fact regulate salaries and allowances but deal with 
incidental arrangements in respect of temporary or relieving 
teachers and teachers on maternity leave. Further, it seems 
that provisions in that Part under headings which on face 
value would not go to teachers' conditions of employment 
in fact do so. An examination of other Parts and Divisions 
of the Regulations leads to the same conclusions. 

In all the Education Act Regulations 1960, so far as they 
go or may go, to teachers' conditions of employment are 
quite complex and in some instances incomprehensible. 
They also appear to contain contradictions and, it is 
convenient to observe at this point, it is doubtful whether 
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there is even compliance with some of them by virtue of 
their impractical and/or anachronistic nature. Nonetheless, 
it is to this web of regulation across diverse areas of direct 
administration, management of schools, application of 
discipline, maintenance of hygiene, contact with parents, 
control of teachers etc. that one must look to the 
pre-requisite •"conditions of employment" which the par- 
ties, by agreement, now seek to have considered. 

1 turn now to the agreed terms sought as award conditions 
in the context of the ambit of jurisdiction for the Tribunal. 
And it is in this that an inherent problem arises out of the 
schedule of terms sought by the parties. As noted earlier the 
sources of these terms were identified to the Tribunal. The 
sources cited included "custom and practice" in the 
employment of public sector teachers as well as general 
standards in the State's public service (insofar as some of 
the terms sought in the schedules reflect award conditions 
applying to public servants) and the terms of memoranda of 
agreements. However, it seems to me that having regard for 
the limited definition of "industrial matter" these sources 
can not of themselves give rise to jurisdiction for the 
Tribunal. 1 hasten to add though, that should there be 
jurisdiction the source of the terms might well be a merit 
consideration under the First Award Principle. But the only 
means of extension of jurisdiction of the Tribunal allowed 
for under the legislation is prescribed by the definition as 
being through agreement between the parties that a matter 
(or matters) "regulated under conditions of employment" 
by the Education Act 1928 or under it (that is, by authority 
of that Act such as in the making of the regulations by the 
Minister for Education) be treated as an industrial matter 
with the secondary pre-requisite that the Tribunal agree to 
deal with it (them) as such. 

It needs to be understood that does not mean that the terms 
of a memorandum of agreement between the employer and 
the SSTU or a benefit enjoyed by "custom and practice" 
can have no bearing or force in contracts of employment 
between the employer and teachers. They can in two 
fundamental ways. First if any such terms establish a 
condition of employment or serve to regulate the conditions 
of employment, those terms are included in the contracts of 
employment between teachers and the employer. The rights 
and obligations arising are no less for the fact of the sources. 
The distinction between such a condition of employment 
and a condition of employment expressed in an award is 
principally one of enforcement and of parties. For instance 
whereas the Industrial Relations Act 1979 provides for 
enforcement of award conditions on prosecution by a union 
or an employee, enforcement of non-award conditions of 
employment through the Commission is only open to an 
individual employee covered by section 29(b)(ii) of the Act. 

The second way in which the particular memoranda of 
agreement between the SSTU and the employer which are 
relied on in this application actually has a direct bearing on 
conditions of service of public sector teachers is particularly 
significant. This is because these memoranda of agreement 
have been submitted as evidence in cases before the 
Tribunal brought pursuant to the Wage Fixing Principles 
over a period of some three years. They have been the 
fundamental consideration of the Tribunal underpinning 
various increases in salaries and allowances conditions for 
public sector teachers in awards of this Commission. Clearly 
if either party to the agreements, namely the SSTU and the 
employer, were to abrogate their respective responsibilities 
pursuant to those agreements, then such action would well 
constitute an undermining of those award conditions. 

Of course this is not to say that the terms of a 
memorandum of agreement are thereby rendered immutable. 
What can be inferred though is that the parties' covenant 
also involves a commitment to due process. This means that 
a party seeking to vary an agreement would raise that in 
terms with the other party and with reasons; and that the 
other party would be obliged to consider and respond in 
terms. It would be a rare case where an answer rejecting any 
proposal for change simply because an agreement existed 
could be seen as adequately fulfilling such an obligation to 
due process. The response would need to be reasoned, in 
terms, in the context of due consideration of the other party's 

position. Equally, an absence of any approach in terms by 
a party seeking change to the other party to an industrial 
agreement would not be reasonable and any imposition of 
change in the absence would be a breach of the agreement. 
This concept of due process has particular relevance under 
the Wage Fixing Principles of course. Thus, at the same time 
as these ensure that parties to awards pursue flexibility in 
work practices, appropriate changes in skills development 
and so on, they oblige the parties to have regard for "due 
process" through proper consultation. This last point will 
be picked up subsequently when some of the terms sought 
are dealt with specifically. 

Of course, given the status of the particular memoranda 
of agreement relied on here, any abrogation of the 
obligations arising by either party or a failure to have regard 
for due process would not only undermine the awards but 
could have deleterious effects on the standing of the party 
in breach. 

The existence of conditions of employment in memo- 
randa of agreement between the SSTU and the employer, 
even when having a direct and significant bearing on a 
salaries condition, can not be construed however as thereby 
being award regulated conditions of employment. What the 
parties seek to do here of course is to extend the awards by 
including these conditions. 

There are two difficulties. One is jurisdiction. This is 
dealt with subsequently. The other, which can only arise if 
jurisdiction exists, is a merit consideration in the context of 
the agreed and now prescribed term of the two awards. This 
has been set at 12 months. Given the injunction of the Wage 
Fixing Principles for the pursuit of flexibility and career 
developments it may be that it is not appropriate to include 
some conditions in a fixed term award. It is a matter for 
consideration of the particular. However because of the 
considerations as to jurisdiction this is not pursued further 
here. 

Before dealing with the matter of jurisdiction further I 
note that in the light of the impact of the views expressed 
here on what is after all an agreed claim I consider that the 
parties should have an opportunity to address the Tribunal 
further. That is, I would not see my views as to jurisdiction 
as concluded until that opportunity has been afforded and 
the submissions then made are taken into account. For that 
reason I would set aside those parts of the claim which at 
this point for the reasons which follow I am not convinced 
can fall within the jurisdiction of the Tribunal under the 
definition of "industrial matter" applying to public sector 
teachers on the basis that the parties will be heard later. 

What the Tribunal needs to be satisfied on first for 
jurisdiction is whether the substance of the award provision 
being sought is a matter regulated under conditions of 
employment by or under the Education Act 1928. As already 
noted this prescription is obviously much narrower than the 
general definition of "industrial matter". However it seems 
to me that the use of the word "under" could give rise to 
an extended range for consideration so far as a particular 
condition of employment is concerned. 

Conditions of employment so far as an employee is 
concerned can generally be taken to mean those rights and 
obligations which arise pursuant to a contract of service 
between the employee and the employer. These are usually 
established through an offer of terms and an acceptance of 
those terms. And, usually, the obligations arising will 
include the duty to duly attend at the work place and carry 
out duties pursuant to the contract of service and subject to 
the lawful direction/s of the employer in the process. Thus, 
while an examination of the Education Act Regulations 
1960 establishes that a number of benefits to teachers arising 
out of contracts of service with their employers (such as long 
service leave and maternity leave) are thereby regulated and 
therefore, subject to the pre-requisite agreement between the 
SSTU and the employer, may be considered by the Tribunal, 
that is not necessarily the end of it. 

It is convenient at this point to note that this conclusion 
means that what might be loosely described as matters of 
management prerogative which have been committed to 
regulation by or under the Education Act 1928 and which 
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go to teachers' conditions of employment may therefore, and 
again subject to the pre-requisite agreement between the 
SSTU and the employer, be considered by the Tribunal 
pursuant to the definition of "industrial matter" for the 
purposes of teachers. It will depend in each instance on an 
examination of the particular condition. But, to reiterate, it 
follows that while "custom and practice" may have given 
rise to a lawful entitlement under a teacher's contract of 
service that would not, of itself, give rise to jurisdiction for 
this Tribunal. Such a factor could only be of relevance in 
a consideration of the merit of a proposition raised with 
which the Tribunal has jurisdiction to deal. 

I turn now to the remaining provisions as sought 
(exclusive of those which the SSTU sought to defer) in the 
context of the jurisdiction question. In my view the 
substance of some of the award conditions of employment 
now sought clearly meet the test for jurisdiction set out in 
the foregoing. These are annual leave, long service leave, 
sick leave, maternity leave, leave without pay, "short" 
leave, hours of work and contract of service conditions. For 
reasons which are dealt with subsequently, I would not see 
the claims for vacation leave and public holidays as falling 
so clearly into this category but nonetheless have concluded 
that they do fall within jurisdiction. 

I note that all these conditions of employment (except 
perhaps vacations) are common in awards of this Commis- 
sion having effect generally across the community of 
Western Australia. Having regard for this in the context of 
the objects of the Act I have no doubt that the Tribunal 
should proceed to determine those parts of the claim on 
merit. 

There are other proposed award conditions sought which 
in substance are either expressly within jurisdiction or are 
uncontentious requirements pursuant to the Wage Fixing 
Principles out of the State Wage Case [72 WAIG 195] heard 
pursuant to Division 3—General Orders of Part II of the Act; 
the authority of which is acknowledged in section 78 of the 
Act wherein the exclusive jurisdiction of the Tribunal is 
prescribed. These are the proposed award conditions for a 
higher duties allowance and provision for consultation 
which, impliedly at least, involves provision for notification. 
I am of the view that all these must be enquired into and 
dealt with by the Tribunal on the basis that they are duly 
within its jurisdiction. The proposed clause for award 
modernisation falls within this ambit too. All of the 
foregoing are dealt with in terms subsequently. 

I am not convinced on what is before the Tribunal, 
however, that other provisions sought to be inserted into the 
awards do actually meet the necessary test before an ability 
to consider arises. And it is convenient to note here that, 
notwithstanding the foregoing conclusion as to the sub- 
stance of matters on which the Tribunal should proceed, that 
is not to say that this includes all of the actual provisions 
sought in respect of the substantive matter. However to 
enable the parties to be heard on all this, I would identify 
such matters as they arise which, at this point, I am not 
convinced fall within the parameters open for consideration 
by the Tribunal from the rest of the claim in Matter No. T 
3 of 1993 and would include them, respectively, with the 
residue of matters already set aside per the SSTU's request 
for deferral. 

What follows now is limited to those proposed award 
provisions identified earlier as in general terms being within 
the province of the Tribunal for consideration. Lest it needs 
to be said the Tribunal must have due regard in that 
consideration for the injunctions pursuant to section 26 of 
the Act as well as the Wage Fixing Principles. So far as the 
latter are concerned, as the parties are proceeding on a first 
award basis the prime test is that the conditions now sought 
to be award regulated are existing conditions. Having 
considered this question at length by reference to the 
submissions, to the terms sought and to the record of 
existing regulated conditions of employment I have no doubt 
that there is no overt or covert attempt here to extend 
conditions of employment or to enhance existing conditions 
of employment of teachers. 

However that is not to say that the actual terms in which 
the existing entitlements have been expressed in the 
schedules to the application should be automatically 
endorsed. There are residual responsibilities for the Tribu- 
nal. Where such terms are unclear, the Tribunal should insist 
on clarity. Where such terms are contradictory the Tribunal 
should insist on removal of the contradiction. Where such 
terms are discriminatory the Tribunal should refuse to 
include them. And, most significantly, it seems in respect 
of some of the provisions now put up, where the Tribunal 
considers that these would unreasonably impose rigidities 
and inflexibilities by award regulation in what after all is 
sought to be a fixed term award it should decline to endorse 
them. To do otherwise would not only constitute an attack 
on the reasoning behind the Wage Fixing Principles but 
probably would result in unreasonable inhibition of the 
employer's management in dealing with day to day matters. 

I note that it is a corollary of the foregoing that some 
clauses resulting in award regulation thereby could involve 
a conflict between the award provision and the Education 
Act Regulations 1960. However, in that there is an ability 
for award regulation notwithstanding that other regulation, 
it seems to me that it would follow that the award regulation 
would prevail. However as this application does not seek to 
extend or advance any condition of employment beyond the 
substance of the Education Act Regulations 1960 in any 
event, the differences which can arise will only go in the 
case of award regulation to either making sense of the 
expression of an existing condition or the omitting of a 
discriminatory or inflexible provision. 

The parties seek to include a higher duties allowance in 
the awards. This falls within die express jurisdiction 
conferred on the Tribunal under the Act. The clause as 
sought reflects Regulation 111 of the Education Act 
Regulations 1960 other than that there is provision for a 
partial or proportionate payment in the event of the higher 
duties being shared between teachers or not carried out fully. 
This condition currently applies. I would ratify the clause 
as sought. 

I turn now to the detail of the proposed award provisions 
identified in the foregoing as falling within the jurisdiction 
of the Tribunal and which, having regard for the objects of 
the Industrial Relations Act 1979, the Tribunal should 
proceed to enquire into and deal with on merit and with due 
regard for the Wage Fixing Principles. 

First, long service leave. Regulations 130-132 of the 
Education Act Regulations 1960 provide for an entitlement 
of teachers to long service leave of 13 weeks after ten years 
of service in the first instance; and thereafter after every 
seven years' service with pro-rata entitlements and contin- 
gent provisions. The parties seek to incorporate all these 
provisions in the two awards. Subject to amendments of the 
provisions contained in Regulation 130 for reasons for 
clarity and consistency, I would see the entitlement to long 
service leave contained in the Education Act Regulations 
1960 ratified in all substantive respects save two. One 
involves that part of Regulation 131 which distinguishes an 
entitlement to pro-rata long service leave payment on 
retirement on the basis of a voluntary versus an involuntary 
retirement. The other is the provision in the same regulation 
for disbursement of an entitlement due on the death of a 
teacher, including an ability where such teacher "is not 
survived by a spouse legally dependent on [the teacher] for 
the Minister for Education to make the payment to such 
person legally dependent on the teacher 'as the Minister 
approves'". It seems to me that these provisions raise 
questions of law, including possibly unlawful discrimina- 
tion, which have not been addressed by the parties. In the 
circumstances I would set these provisions aside until the 
parties can be heard further on them. 

The leave without pay provision which the parties seek 
to insert into the awards reflects Regulation 118 of the 
Education Act Regulations 1960. Discretion is expressly 
reserved to the employer within its terms. The specific 
provision is unremarkable. However I note that Regulation 
85A also makes express provision for leave without pay in 
certain circumstances. This too is at the employer's 
discretion but the discretion is limited so far as duration of 
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leave is concerned. Further there is a deeming provision as 
to resignation should a teacher not take up the position open 
to him/her at the end of that leave. In these circumstances 
I would see it open to the Tribunal to ratify the award 
provision sought but the parties should be required to make 
submissions subsequently on the ramifications of Regula- 
tion 85A in the context of the award provision sought. 

The sick leave provisions sought to be included in the 
awards reflect Regulations 121-125 inclusive and Regula- 
tions 125A, 125B, 126, 127 and 129 with a recognition of 
temporary employees service for the purposes of sick leave. 
The terms sought are only remarkable for the rather complex 
expression of them. Other than some requirement for clarity 
of expression 1 would see the Tribunal ratifying this 
entitlement as an award provision and I would include in this 
clause the entitlement to sick leave due to war-caused injury. 

There is provision within the Education Act Regulations 
1960 in Regulation 120 for what is called "short leave". It 
is leave with pay for a total period not exceeding three days 
in a year. The authorisation of any short leave is at the 
discretion of the employer. This is reflected in the proposal. 
The award provision sought would allow of a right for a 
teacher to raise an application for such leave, and impliedly, 
have it given due regard. The provision should be endorsed 
by the Tribunal. 

The maternity leave provision sought by the parties 
certainly reflects an existing condition of employment in the 
Education Act Regulations 1960 contained in Regulation 
119. However it is a condition which poses some problems. 
For one, it actually obliges "a pregnant teacher" to apply 
for maternity leave. For another, a pregnant teacher who 
does not apply for maternity leave "in accordance with this 
regulation" is deemed to have resigned from her contract 
of employment. The parties made no submissions on these 
aspects of the provision but, notwithstanding, these provi- 
sions are so out moded that 1 consider that the Tribunal 
should decline to ratify them. It is noted too that by the 
Regulations a teacher taking maternity leave (which is 
unpaid) is obliged to commence it at least six weeks prior 
to the expected confinement and end it no earlier than six 
weeks after the birth of the child. This is at odds with other 
public sector maternity leave provisions and may even be 
at odds with the practice of this employer. However in the 
absence of any submissions by the parties on this provision, 
I consider that the Tribunal should not intervene here. Other 
than the two provisions cited earlier I would ratify as an 
award condition the terms of the maternity leave entitlement 
as sought. 

The claim for annual leave as sought is combined with 
a claim of vacation leave. The meaning of "annual leave" 
is not contentious or obscure. The ordinary meaning of the 
words is an entitlement to paid leave of absence from work 
which may arise each year under a contract of employment 
and consequent upon due service. It may be that in some 
instances the meaning of "vacation" is interchangeable 
with "annual leave" but I doubt that that can be assumed 
generally. And so far as the education industry is concerned, 
the word "vacation" can, I think, be construed otherwise 
to mean simply the vacating of a school by students for 
periods between school terms. In essence I do not think that 
the fact of vacations applying in schools can be said to give 
rise to a right to paid leave in the same sense as annual leave. 
In my view there is support for construing "vacations" as 
different from annual leave in the fact that the Education Act 
Regulations 1960 provide distinctly for "annual leave" and 
in the fact that there is a reservation of right to the employer 
to vary the length of vacation periods. However the fact of 
distinctions does not necessarily mean no entitlement. 

There is provision under the Education Act Regulations 
1960 for certain specialist employees in the Ministry of 
Education to have four weeks' annual leave. This is set down 
in Regulations 41 and 42. That is quite clear. But there is 
no specific provision for annual leave for other employees. 
What is included in the Regulations though are references 
to "vacations for teachers". For instance subregulation (1) 
of Regulation 229 provides, subject to some exclusions, that 
"the summer vacation for teachers in the Technical Division 
shall consist of 8 weeks ..." with the Minister having the 

authority to declare and vary the terms and vacation periods. 
The exclusions are provided for within the same Regulation 
at subregulation (20). Notably however, the occupants of 
these excluded positions are then stipulated to have 
entitlements to either four or five weeks' annual leave. There 
are other references in the Regulations to vacations in 
relation to teachers; including references to it in relation to 
other leave entitlements and in the context that it is paid 
"leave". 

Having regard for all of this I have concluded that it is 
at least implied if not express that the times when a school 
or institution is not in term constitutes "vacation" time for 
teachers to be absent and that teachers other than those 
specified in the Regulations are entitled to be paid during 
those vacation times albeit they are not required to attend. 
However I would not go so far as to say that vacation time, 
by virtue of the Regulations, is annual leave for teachers not 
otherwise specified in that there is no discretion reserved to 
the employer in respect of the length of annual leave. For 
that reason I would distinguish between an entitlement to 
paid annual leave, the terms of which is expressly provided 
for in relation to specific classifications, and "vacation" 
leave in the two awards. However I would decline to include 
any provision within the clause stipulating obligations on 
the employer as to the closing of schools etc. for vacations 
as I see this as beyond jurisdiction of even the Commission 
generally. 

The claim for paid public holidays is also somewhat 
complicated. The public holidays provision sought in 
relation to employees in the technical and further education 
sector differs from those sought in relation to primary and 
secondary schools. In the latter case the parties seek to 
reflect Regulation 38A of the Education Act Regulations 
1960 albeit without reference to Regulation 38B. The public 
holidays expressly nominated in Regulation 38A are the 
usual ten public holidays in Western Australia per year plus 
Easter Tuesday. Regulation 38B allows for the chief 
executive officer of the employer to grant a holiday in lieu 
of Easter Tuesday holiday in respect of important local 
functions or a significant event. No reason was advanced for 
why the provisions of Regulation 38B, which were only 
gazetted in 1986, have not been included in the award 
provision. 

The public holidays clause sought for technical colleges 
and schools also includes the usual ten public holidays when 
they fall within school term and also what is termed "Public 
Service Holidays" which I take to mean the two extra days 
usually allowed to the State's public service employees: 
Easter Thesday and 2 January. And the public holidays 
provision is expressly subject to Regulation 228 which 
specifies the length of the teaching year and vacations. In 
practical terms of course, and more particularly since the 
implementation of the four term school year in primary and 
secondary schools anyway, most of the named public 
holidays fall within vacation time and have no impact for 
teachers. This would not apply though to those whose 
employment conditions are not affected by vacations. 

The complication is that it is by no means clear that the 
holidays specified in Regulation 38A (and Regulation 38B) 
apply to teachers. These regulations are contained in 
Division 2A of Part III—General, Division 1—Discipline 
and Conduct of Teachers and Pupils Generally. Division 2A 
is titled "Holidays and Vacations". Having regard for the 
expression of these regulations in the context of the division 
it is more likely than not that they refer simply to the 
management of school and the application of public holidays 
to students. This is reinforced by the absence of any holiday 
leave provision in Part IV—Teachers, including division 9 
of that Part which is headed "Leave". And the public 
service holidays provision for technical and further educa- 
tion is actually found at subregulation (3) of Regulation 229 
which is actually headed "Summer Vacations". Against all 
this however, there is reference in Regulation 38A to 
Regulation 228. This regulation prescribes the teaching year 
and term vacations subject to change at the discretion of the 
Minister for Education. Included in this provision for 
discretion is the expression of vacation leave for teachers in 
the technical division. And some employees are expressly 
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not required to work on public holidays. Having regard for 
all this in relation to the public holidays provision I am 
prepared to ratify the terms as sought but would include the 
qualifying provisions in Regulation 38B in the award 
applying in primary and secondary education on the basis 
that that inclusion be addressed at any speaking to the 
minutes of orders out of this matter. However I am not 
prepared to ratify that part of the clause which stipulates that 
certain education institutions must be closed on public 
holidays. In including this in their claim the parties are doing 
no more than reflecting an existing regulation. However that 
regulation is not properly a condition of employment. 
Further the opening and/or closing of schools is not a matter 
which would properly fall even within the general definition 
of "industrial matter" let alone the jurisdiction of the 
Tribunal. 

The hours of work clause sought is limited to teachers in 
technical and further education. This is despite the fact that 
pursuant to the Education Act Regulations 1960 some 
teachers, described as being specialist or advisory services 
appointments, have regulated hours. Their "working hours" 
are prescribed in Regulation 141(2) as being from 8.15am 
to 4.30pm on week days excluding public service holidays. 
Regulation 180 goes to the hours ' 'other than normal hours'' 
for teachers of manual arts in agricultural secondary school 
but there is no specification of "normal". Regulation 174 
prescribes that the length of primary school "instruction" 
shall be for a total period of 5 hours and 25 minutes each 
school day, inclusive of recess periods with a requirement 
that the "instruction" shall be given for three hours each 
morning and two hours and twenty five minutes each 
afternoon. There is also a regulation requiring the attendance 
of teachers at the school some 15 minutes prior to the 
commencement of classes. But none of this conclusively 
goes to setting hours of work pursuant to a contract of 
employment between a teacher and the employer. So far as 
I am able to ascertain there is no setting of maximum or 
minimum hours and no prescription of any spread of hours. 
It appears likely that teachers in primary and secondary 
public sector education, like teachers in private sector 
education, simply do not have specified hours of work 
provisions in their contracts of service. The fact of regulated 
hours of "instruction" or school operation such as 
commonly applies between 9.00am and 3.30pm on school 
days can not, in my view, be construed as constituting an 
hours of work obligation or limitation in the contractual 
obligations of teachers and their employer. Obviously a 
teacher must attend to instruct. A teacher's hours of work 
obligations arising out of the contract of employment would 
include an obligation to carry out instructing duties. But it 
cannot be construed that this, or even this and required times 
of attendance for duties which do not directly involve 
instruction of students such as pre classes time, equates to 
a maximum obligation. 

The situation is somewhat different in the technical and 
further education sector. Regulation 230 specifies a 
"weekly tour of duties for all full time members of the 
teaching staff' to be the equivalent of 30 hours at such times 
required by the employer. There is provision within the 
regulation for the establishment of equivalent hours averag- 
ing and part time provisions. There is also the prescription 
of minimum hours of work for Directors of Regional 
Colleges of 37 1/2 per week. I would ratify an hours clause 
reflecting only the foregoing in the relevant award. 

That leaves contract of service conditions. It was noted 
in the reasons for decision which issued in Matter No. TA 
1 of 1992 that the Tribunal was prepared to consider the 
terms of any contract of service clauses which the parties 
were prepared to submit; it being agreed between them that 
such clauses should be included in awards covering teachers. 
As the parties did not arrive at any agreement on the terms 
of such clauses by the time Matter No. TA 1 of 1992 was 
to issue the Tribunal set that to one side for consideration 
of the same pursuant to Matter No. T 3 of 1993 in the event 
that any express terms were forthcoming from the parties to 
that end. None have been and as it is now over six weeks 
since the reasons in Matter No. TA 1 of 1992 issued and the 
opportunity to pursue this course was clearly identified by 

the Tribunal, I consider that Matter No. T 3 of 1993 should 
be finalised on the basis that the matter of any additional 
provisions to the contract of service clauses be set aside and 
dealt with subsequently along with the other matters 
identified in these reasons and the deferred matters. 

The three provisions sought by the parties which could 
be said to fall within the jurisdiction of the Tribunal pursuant 
to the Wage Fixing Principles are notification of change, 
consultation provisions and the award modernisation clause. 

So far as the last goes, the situation of teachers and award 
coverage really bears some more reflection by the parties. 
The intent of such a clause in an award is, of course, to 
oblige the parties to the award to consider it in terms with 
a view to co-operatively ensuring that barriers to flexibility 
in work practices, to job satisfaction and to productivity 
improvements are removed. But in the case of public sector 
teachers in Western Australia in 1993 insofar as there are 
regulatory or legislative inhibitions on flexibility, career 
progression, productivity and so on, the source can not be 
said to have been awards. Indeed one only has to look at the 
Education Act Regulations 1960 for a prime source. As 
noted before these are a complex amalgam extending well 
beyond just the rights of teachers pursuant to their contracts 
of employment to prescriptive, detailed administration etc. 
of teachers' roles in education. Thus teachers are entitled, 
so far as the employer is concerned through his/her 
regulation, to examine students for head lice, to require 
children to "cleanse" themselves and to prevent students 
from begging. Teachers may "physically restrain" students 
when appropriate; must "acquaint" themselves with all the 
regulations; and "comply" with all "administrative instruc- 
tions". They must not "incite" students to absent them- 
selves from school and must apply "mild but firm" 
discipline. When teachers commence at a school they must 
notify the chief executive officer of that date. There are 
regulations for promotion, for transfer, for certification, for 
the taking of inventories, for appointments, for control of 
amenities, for applying discipline, for housing, for appoint- 
ments to specialist positions, for complaints against teachers 
by a parent, for reports on teachers and so on. There are 
regulations expressly prohibiting teachers from undertaking 
business ventures and holding office. And teachers are 
enjoined by the regulations not "to seek directly or 
indirectly the interest or influence of any person for the 
purpose of obtaining promotion, transfer or any other 
advantage in the department". And then there is a whole set 
of detailed regulations across many of the Parts of the 
Education Act Regulations 1960 applying to administration 
in schools by senior teachers and principals. 

Thus there is sheer bulk and complexity of a web of 
regulations relevant to teachers across a number of the 
various divisions within the Education Act Regulations 
1960. Significantly too, there is the apparently outdated 
language and, as was evidenced in Matter No. T 5 of 1993 
recently before the Tribunal, the probable development of 
work practices which actually conflict with the regulations 
but which are implemented anyway on the basis that some 
time later the regulations might/will/should be amended to 
convert what are breaches into lawful practices. 

The Education Act Regulations 1960 are not a matter for 
the Tribunal per se and I would not presume at all to 
"advise" what they should be. However it would seem that 
if that part of the Wage Fixing Principles which is aimed at 
reducing inflexibilities and outmoded obligations arising out 
of regulation is to be relevant in public sector education 
Western Australia, the logical principal focus at this point 
would have to be those Regulations. Thus I would see an 
obligation being inserted in the awards to require, at least, 
a consideration of that course as well as an on-going duty 
in respect of the awards. 

So far as the other two provisions are concerned, namely 
the obligation to notify in respect of intended significant 
change and the obligation to consult, I would endorse the 
inclusion of such provisions in the awards though, for the 
particular purposes of this matter, I query the general aptness 
of including in awards applying to teachers provisions which 
have their origins, simply, in general public service 
conditions. It seems to me that there is a marked difference 



in the work and work place environment of teachers 
compared with the public service generally which would 
suggest that more specific consideration should have a 
bearing on the terms. This may be a matter which the parties 
could address at a speaking to the minutes in respect of the 
duty to notify clauses. 

In sum, subject to these reasons I would endorse the 
inclusion of the foregoing provisions in the awards with 
effect some 21 days from the date of issue of Matter No. T 
3 of 1993. It seems to me that the prospective operative date 
would be warranted by the need for the employer to adjust 
administratively to the fact of award regulation of these 
conditions of employment. So far as the deferred matters and 
the remaining issues identified in these reasons being the 
subject of a further hearing in due course are concerned 
those items/matters/clauses should be identified in a 
separate schedule attached to the minutes of orders. 

The remaining clauses sought which I am not convinced 
that there is jurisdiction for the Tribunal to deal with are in 
either the leave category or other provisions category. The 
further leave provisions sought are as follows: leave for 
candidates for election to parliament, leave for Aboriginal 
meetings, leave for emergency services leave, leave for jury 
service etc., leave for international sporting events, leave for 
training with defence forces reserves and leave to attend 
local government meetings. The "others" category includes 
the provisions for copies of the award to be supplied by the 
employer, rights of entry for the union and requirements re 
time and salaries records. 

Some of the leave provisions sought in this list are for 
paid leave. Some are not. Nearly all are contingent on the 
employer's discretion. The parties say that they are all 
current conditions. The fact that there is no conclusion here 
to the effect that they fall within the jurisdiction of the 
Tribunal does not affect that. And the same can be said for 
all the other remaining provisions. In respect of the 
provisions sought as to right of entry etc. I would add though 
that should the Tribunal be satisfied that such matters were 
within jurisdiction, I would see the parties giving more 
consideration to producing terms more directed to the work 
places involved in lieu of simply reproducing public service 
clauses. 

There are additional items specific to the technical and 
further education sector. These are as follows: alternative 
delivery strategies, post interview feedback, union role in 
interview process, promotion by merit and "redundancy 
general order". I note that the last of these raises particular 
questions of jurisdiction given the general orders powers of 
the Commission in Court Session under the Industrial 
Relations Act 1979 which the parties have not addressed. 

In conclusion so far as the claims for award coverage are 
concerned I note that notwithstanding the number of items 
deferred at the request of the SSTU and the matters I would 
set aside at this point for further consideration as to 
jurisdiction and merit, the orders I would see issuing out of 
Matter No. T 3 of 1993 would result in additions to the two 
awards covering teachers in public sector primary, secon- 
dary, technical and further education which would have the 
effect of bringing the award regulation of conditions of 
employment of teachers significantly in to line with that of 
most other employees in Western Australia; in range of 
entitlements anyway. 

Finally it remains to comment on one more aspect of this 
claim for award coverage for teachers. A remarkable result 
of the course of scrutiny embarked upon by the Tribunal was 
the adverse reaction to it in some quarters. 

It should go without saying that it can not be presumed 
that the making of any industrial award is a simple matter. 
After all an award will have force in a fundamental way on 
the rights and responsibilities of the employer/s and 
employees covered by it. It would seem that those who 
would criticise a course of due scrutiny in the exercise of 
award making by the Commission are either ignorant of the 
deleterious consequences for employees and employers 
which can flow, easily, from a lack of it or are uninterested 
in that prospect. 

Even leaving aside the necessary consideration of the 
proposed award in this case in the context of the Wage 
Fixing Principles and the jurisdiction question, it was 
always obvious that such a complex document as was raised 
by the parties in this instance would require scrutiny specific 
to its terms. That the Tribunal undertook this scrutiny should 
not have surprised anyone. And of course the fact that this 
scrutiny revealed some incomprehensible provisions, some 
discriminatory provisions, some contradictory provisions, 
and some provisions which appear to be well beyond the 
general jurisdiction of the Commission let alone the limited 
definition of "industrial matter" applying to teachers as 
well as other problematic provisions demonstrates that the 
scrutiny was not only proper but was particularly warranted 
here. 

Thus it is disappointing that the Commission's function- 
ing in dealing with this application was the subject of 
inaccurate and misleading statements expressed through 
various media outlets after the initial judgement issued on 
14 January 1993. These commenced in news broadcasts very 
shortly after the 16 page judgement was issued to the parties. 
The speed, and the fact of significant inaccuracy in the 
reports suggests that the authorities for those critical 
statements (sourced to the SSTU) had not even read the full 
judgement at the time of commencing pronouncements on 
it. 

The text of the criticisms is of no moment. What is of 
moment is that what occurred amounted to external pressure 
on the Tribunal to curtail its further scrutiny of the award 
application and rubber stamp the claim. It was never on of 
course; but it should never even have been attempted. 

Ms Reeves: I have read the reasons for decision of the 
Chairperson in draft form. I concur with the findings and 
direction and I add the following observations. There are 
specific terms going to conditions of employment of 
teachers contained in agreements reached between the 
SSTU and the employer in the course of negotiations 
pursuant to the Wage Fixing Principles. 

The Memorandum of Agreement 1991 is such a negoti- 
ated agreement. It was submitted to this Tribunal as 
significant evidence of work place reforms under the 
Structural Efficiency Principle. Whilst it may be argued 
those terms may not be considered within the narrow 
definition of "industrial matter" I would emphasise that 
they are the basis of significant evidence for which salary 
increases were granted. In my view the Memorandum and 
the terms it sets out are inherent in the salary clauses 
included in this Award. There is an obligation on the parties 
to honour the terms until such time circumstances dictate 
otherwise or a further agreement is reached. 

Mr Pollard: I concur with the reasons of the Chairperson 
in determining this matter and add the following. 

The Tribunal has a limited jurisdiction by virtue of the 
definition of "industrial matter" that applies to teachers, the 
subject of this application, and as the Chairperson notes, 
jurisdiction is more limited than that applying to all other 
work places and industries. 

I concur that an exercise must take place in identifying 
the jurisdictional bases of some of these proposed terms of 
an award. 

I am of the view that the requirements of the Act may be 
met, and that further argument be made by the parties in 
convincing the Tribunal of this, and in doing so I am mindful 
of the importance that has been placed on these particular 
parts of the agreement by the parties, in coming to the agreed 
Memorandum, and their understandable desire to see these 
reflected in an award. 

The Chairperson: It is the unanimous decision of the 
Tribunal that the Teachers (Public Sector Primaiy and 
Secondary Education) Award 1993 and the Teachers (Public 
Sector Technical and Further Education) Award 1993 be 
varied by inserting the provisions contained in the schedules 
which now issue with Minutes of Orders; with the residue 
of the claims being divided from Matter No. T 3 of 1993 to 
enable it to be dealt with further and separately. 
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There will be a speaking to those minutes shortly. 
1 April 1993. 

Reasons for decision with minutes of order issued in this 
matter on 8 March 1993. A speaking to the minutes was held 
on 11 March 1993. At that time a number of changes to the 
two schedules to the minutes of orders was proposed by the 
State School Teachers Union of W.A. (Inc.) (hereinafter 
"SSTU"). Some of these were typographical errors or other 
errors or omissions. These were quite unremarkable in the 
context of a speaking to the minutes. Others were not. With 
the benefit now of transcript it is clear that some of the 
amendments sought at that time have some important 
ramifications. The submissions at the speaking to the 
minutes have now been further considered in the context of 
the reasons which issued in Matter No. T 3 of 1993 and the 
claim as raised. It is clear that the amendments sought go 
well beyond the purpose of the opportunity to be heard on 
the minutes of any order. 

In essence, the SSTU sought in a number of instances to 
amend the schedules to reflect another view on the merits 
of a particular clause. In some instances the amendments 
sought were different from the claims as raised and dealt 
with by the Tribunal in its reasons. In some instances the 
amendments sought were based on arguments that the 
Tribunal should now conclude there was discrimination or 
other merit considerations not raised in proceedings but 
which should be capable of remedy through considerations 
of submissions on the occasion of a speaking to minutes. In 
some respects the SSTU's proposed amendments were 
endorsed by the employer. In others they were not. In some 
instances the submissions put were to the effect that further 
amendments sought would actually reflect existing employ- 
ment conditions as against the proposed clauses raised in the 
original claim. As the claim has always proceeded on the 
basis that the parties agreed that the conditions sought 
reflected existing working conditions and thereby con- 
formed with the Wage Fixing Principles, these new 
submissions as to fact have important ramifications. 

The purpose of a speaking to the minutes has been the 
subject of decisions of the Full Bench on a number of 
occasions. See for instance the reasons for decision of the 
Commission in Court Session in Federated Miscellaneous 
Workers Union of Australia, West Australian Branch, Union 
of Workers and Sunny West Co-Operative Dairies and 
Others, (1965) 45 WAIG 246 at 249 and the judgement of 
the Full Bench in Mt Newman Mining Co. Pty Limited and 
Amalgamated Metal Workers' and Shipwrights' Union of 
Western Australia and Another, (1981) 61 WAIG 1043. In 
the latter case the object of drawing up minutes as stated by 
the then Chief Justice in his annotations to the 1956 reprint 
of the legislation which the current legislation replaced was 
cited by the President: 

The object of drawing up the decision of the Court 
in the form of minutes is to give representatives of the 
parties an opportunity to point out any of the provisions 
of the award which may have been inserted inadver- 
tently or by mistake and which, if allowed to remain 
would be inconsistent or unworkable or would in some 
way render the award less perfect than the Court 
intended it to be. The parties should therefore, when 
speaking to the minutes, confine their attention to 
alterations which will have the effect of making the 
award more workable rather than to alter the substance. 

[at page 1047] 
The President, after examining changes in the current 

legislation went on to say— 
The minutes represent the decision, that is they are 

required to state the decision by way of formulating 
what the Commission intended. Consistent with the 
annotation of the Chief Justice and the sources to which 
I have referred, the purpose of speaking to the minutes 
and its extent is, I think to determine whether the 
minutes correctly express the real decision of the 
Commission. It follows that the function of the 
Commission upon the speaking to the minutes is to 
deliver those minutes as the decision of the Commis- 
sion varied or unvaried according to the proper exercise 

of its discretion after hearing what the parties have had 
to say concerning the terms of the minutes. 

It also follows, in my opinion, that it is inappropriate that, 
in a normal case, a speaking to the minutes should be regarded 
as an occasion when the Commission may afford the parties an 
opportunity of being heard in relation to a matter or information 
not raised before it in terms of section 26(3). 

[at page 1048] 
In his reasons in the same case Kelly C. endorsed these 

conclusions as to the purpose of a speaking to the minutes. 
He also remarked, however, that the provision of section 35 
of the Act requiring the issue of minutes and an opportunity 
for parties to speak to those minutes while prescribing 
conditions which must be complied with before the 
Commission can deliver a valid order or award, did not go 
beyond that. He went on— 

In particular it does not require the Commission to 
deliver the decision of the Commission either in terms 
of the minutes as originally handed down or in a varied 
form. There is, in other words, nothing in section 35 
which suggests to me that even after handing down 
minutes and hearing the parties with respect to them, 
the Commission is unable to reconsider the matter and 
to hear further submissions for that purpose, if it 
considers it right to do so. 

[at page 1051] 
That is to say that until the Commission finalises a matter 

by order and is thereby "functus officio" it is bound by 
section 26 of the Act. The issue of minutes does not affect 
that. Thus, provided the Commission has good cause, it may 
decline to finalise an order even after minutes have issued 
and it may, if it is right, hear the matter further. The 
obligation on the Tribunal is no less. 

The parties in this matter did not seek that course but 
sought to use the opportunity to be heard at a speaking to 
the minutes to that end. That is not acceptable. But in all the 
circumstances of this case it is clear that the Tribunal should 
not proceed to issue the order in Matter No. T 3 of 1993 even 
to the extent that is provided for in law: that is, to reflect 
the reasons for decision because the submissions at the 
speaking to the minutes, in part, raised new and relevant 
matters which go to undercutting those reasons. 

The right recourse for the Tribunal is to re-open Matter 
No. T 3 of 1993 for hearing. At that time the parties will be 
expected to present their respective cases on the further 
award variations sought. 

14 April 1993. 
This is the unanimous decision of the Tribunal. Further 

reasons for decision issued in this matter on 1 April 1993. 
Those reasons included concerns about some of the 
submissions which had been made at a speaking to the 
minutes of orders which had issued on 8 March 1993. The 
concerns went to the fact that some of the amendments then 
sought went beyond the original claim or were sought on the 
basis that terms in the original schedule, while reflecting 
regulations in the Education Act Regulations, did not reflect 
what actually applied in the work place. 

Having considered this the Tribunal concluded that the 
order should not be finalised at that time and the parties 
should be required to make further submissions. That has 
occurred. 

The Tribunal has considered those submissions which, by 
and large are agreed in respect of the two schedules. 

It is noted that in respect of the maternity leave clause, 
the inadvertent use of "may" in lieu of a mandatory 
obligation in the original minutes gives rise to a consequen- 
tial amendment sought by the SSTU. The employer would 
prefer the mandatory provision but concurs that if that is not 
to be then the consequential amendment should be accepted. 
The Tribunal has concluded that there are sound reasons in 
merit why the mandatory provision should go however, and 
accepts the consequential change. 

The parties agree on all the other substantive changes with 
the exception of changes in the modernisation of conditions 
of employment, sick leave and short leave provisions sought 
by the SSTU. These exceptions are dealt with subsequently. 
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Having heard the submissions as to merit on the other 
provisions, the Tribunal is satisfied that the orders which 
issue should reflect these. 

The SSTU concerns in regard to the sick leave clause as 
sought go to the preclusion in subclause (4) of any granting 
of sick leave without the production of a medical certificate 
on any day immediately preceding or following a school 
vacation or the Easter holiday period or immediately 
preceding leave granted to attend examinations. It submits 
that this is arduous, unfair and should be a matter of 
discretion. The employer submits that it is not unreasonable 
and, as a current condition of employment per the Education 
Act Regulations 1960, should be included in the award. 

The SSTU concern regarding the provision for short leave 
goes to a preclusion too. Currently the regulations provide 
that the employer may grant paid leave for up to three days 
in a year provided that no such day immediately precedes 
or follows a school vacation or the Easter holiday period or 
immediately precedes leave granted to attend examinations. 
Again the employer submits that this provision should 
remain on the basis that it is applied, has been applied for 
some time and falls within the First Award Principle 
requirements. 

First, the sick leave provision. The preclusion is not of 
paid sick leave on such days. It is of the granting of sick 
leave on those days in the absence of a medical certificate. 
It is a common provision in awards across Australia. It has 
its origins in argument put by employers that they needed 
remedy in the face of the misuse of sick leave on days on 
either side of prescribed holidays. That argument found 
favour in various arbitration tribunals. The requirement for 
a medical certificate to be produced was seen as going some 
way to guaranteeing the integrity of sick leave while not 
unreasonably inhibiting the genuine taking of sick leave on 
those days. Given this and the fact of it as an existing 
condition there appears no reason for change on this 
occasion. 

The preclusion in the short leave regulation is probably 
erected on the same rationale as that which led to the 
requirement to establish cause imposed in sick leave 
provisions. But there is no parallel requirement on an 
employee seeking to take short leave on a day immediately 
before or after holidays or an absence due to examinations 
to document reason. There may be good reason for this. 
Short leave is designed to enable the conduct of private or 
personal business affairs. It really is a grace entitlement 
which is premised on a reasonable accommodation between 
the employer's convenience and the employee's needs and 
privacy. An obligation on the employee to reveal cause 
imposed in the award could undercut that privacy. 

The SSTU argument is simply that an employee could 
have urgent private business on the proscribed days but his 
superior does not have any ability to authorise paid leave. 
There is some merit in this argument. On the other hand the 
limitation is probably not unduly onerous. It is more 
probable than not that the type of private business which 
short leave is designed to reasonably facilitate is capable of 
being organised or carried out on days other than those 
proscribed. And the matter of privacy is intact if no change 
is effected. On balance the case for change of an existing 
condition has not been sufficiently made out. 

One matter remains. In the reasons which issued on 8 
March 1993, the Tribunal commented on the inadequacy of 
the prepared award modernisation clause in the context of 
an application for a new award, and the fact of regulation 
of conditions of employment by the Education Act 1928 and 
its Regulations. After consideration the Tribunal concluded 
that a modernisation clause should be included in the awards 
but that it should not be limited to award considerations. It 
should include an obligation to consider non-award means 
of regulating conditions of employment as well. 

This conclusion was expressed quite simply in subclause 
(1) of a clause titled "Modernisation of Conditions of 
Employment", which was included in the minutes which 
issued on 8 March 1993. That subclause was as follows. 

(1) (a) The employer and the Union shall consider 
the means of regulating the conditions of 

employment of employees, including award 
regulation, with a view to modernising these 
to provide for more flexible and efficient 
work arrangements, enhanced productivity, 
improved quality of working life, the devel- 
opment of skills and job satisfaction and shall 
act to achieve these ends co-operatively, 

(b) The process in paragraph (a) hereof shall be 
ongoing. 

However at the further hearing of the application made 
necessary for the reasons already detailed, the SSTU argued 
that the words "consider the means of regulating the 
conditions of employment of employees, including award 
regulation" should be deleted and the words "consider the 
award and the Education Act and its Regulations, in so far 
as they affect the conditions of employees" should be 
inserted in lieu thereof. 

Of course, pursuant to the Wage Fixing Principles, the 
point of such award modernisation clauses is to squarely 
place an onus on any union/s party to the award as well as 
employers bound by the award to take action in respect of 
out-moded, inflexible provisions. The parties to the awards 
the subject of this application are the SSTU and the Minister 
for Education. But, because of the extent of the Education 
Act 1928 and its regulations as a source of conditions of 
employment as well as industrial awards regulation, the 
flexibility ends identified in the Wage Fixing Principles do 
not simply go to the awards in this instance. 

But the fact is that the legislation, the Education Act 1928, 
is a matter for Parliament. And the fact is that the regulations 
arising pursuant to the legislation are a matter for an exercise 
of power conferred by that legislation on the Minister for 
Education. In my view the Tribunal should not entertain a 
proposal which could be constnied as imposing an obliga- 
tion on the Minister for Education in his/her carriage of 
functions pursuant to the executive arm of government when 
that obligation would be in respect of the separate legislative 
arm of government, namely the Parliament. That part of the 
submission should be rejected. The submission in relation 
to regulations arising under the Education Act 1928 does not 
have this distinction. However, the import of the proposal 
by the SSTU would be to impose an express and on-going 
obligation on the employer party only in respect of what 
amounts to subsidiary legislation within power. In the 
Tribunal's view the SSTU has not made out a sufficient case 
to warrant that course. 

However it is probably worth observing, again, that the 
current regulations made pursuant to the Education Act 1928 
so far as they go to conditions of employment are a mass 
of contradictions and, if complied with, would constitute 
some of the most centralised and rigid work practice 
arrangements around. 

That they are not complied with in many respects should 
not be relied on as militating against this conclusion. Even 
if the result of a breach/es is the implementation of more 
efficient and/or fair practices, the fact that this is achieved 
in breach should be of concern. There certainly is a problem. 

As was demonstrated recently, the assertion of a right 
pursuant to a regulation in the face of even consensual 
breach of it by the union and the employer for merit reasons, 
is of no small moment. The circumstances of that breach and 
its corollary attack actually rendered reasonable, practical 
and equitable ends incapable of being managed or achieved 
until remedy, mutually sought by the SSTU and the 
employer by application to this Tribunal, was achieved. One 
would assume that in these circumstances no employer, with 
the power of remedy so readily available, could conceive of 
maintaining a plethora of inflexible work practices through 
subsidiary legislation at the expense of productivity and job 
satisfaction. 

However given the recency of the particular case where 
the problem was so starkly demonstrated and other 
observations of this Tribunal in the same vein in recent 
times, as well as the fact that the problem does not appear 
to have been identified in any concerted way prior, it seems 
to us that the Tribunal should not expressly intervene at this 
point. 



There is another reason why the SSTU proposal should 
not be endorsed. The clause included in the original minutes 
does not limit the obligation imposed. But the SSTU 
proposal would limit the consideration to three sources: the 
award/s, the Education Act 1928 and its regulations. This 
could be construed as narrowing the obligation to exclude 
any other arrangements going to conditions of work. This 
would not be acceptable. In our view the subclause (1) 
included in the modernisation clause in the (now to be 
superseded) minutes issued on 8 March 1993 should be 
reflected in the outcome here. 

The minutes which now issue will reflect the reasons for 
decision which issued on 8 March 1993 and the further 
conclusions. The parties made no further reference to 
operative dates at the further hearing so the date included 
in the earlier minutes (29 March 1993) shall be reflected in 
the orders which issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T 3 of 1993. 
Teachers (Public Sector Primary and Secondary Education) 

Award 1993 
No. TA 1 of 1992. 

Teachers (Public Sector, Technical and Further Education) 
Award 1993 

No. TA 1/1 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR R.J. POLLARD. MEMBER. 

3 May 1993. 

Order. 
HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of W.A. (Inc.), Mr R. Farrelly and Mr R. 
Copeland for the Minister for Education in respect of the 
Teachers (Public Sector Primary and Secondary Education) 
Award 1993 and Mr R. Stratton and Mr T. Barlow on behalf 
of the Minister for Education in respect of the Teachers 
(Public Sector, Technical and Further Education) Award 
1993, now therefore the Government School Teachers 
Tribunal, pursuant to the powers conferred by the Industrial 
Relations Act 1979 does hereby order— 

1. That the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 be varied and 
amended in accordance with the following Sched- 
ule I with effect on and from the 29th day of 
March 1993. 

2. That the Teachers (Public Sector, Technical and 
Further Education) Award 1993 be varied and 
amended in accordance with the following Sched- 
ule II with effect on and from the 29th day of 
March 1993. 

(Sgd.) S. A. KENNEDY, 
Chairperson. 

Government School 
Teachers Tribunal. 

Schedule I. 
1. Clause 2.—Arrangement: Delete this clause and insert the 
following in lieu thereof: 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Area of Operation 

4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

PART I—SALARIES AND ADDITIONAL PAYMENTS 
8. Salaries 
9. Annual Increments 

10. Payment of Salaries 
11. Summer Vacation Loading 
12. Higher Duties 

PART II—-ALLOWANCES 
13. Allowances Payable on Appointment, Promotion 

or Transfer 
14. Camping Allowance 
15. Disturbance Allowance 
16. Excess Travelling Allowance 
17. Isolated Schools Allowance 
18. Locality Allowance 
19. Motor Vehicle Allowance 
20. Property Allowance 
21. Relieving Allowance 
22. Removal Allowance 
23. Summer Vacation Travel Concessions 
24. Travelling Allowance 

PART III—LEAVE PROVISIONS 
25. Annual Leave 
26. Vacations 
27. Long Service Leave 
28. Public Holidays 
29. Sick Leave 
30. Maternity Leave 
31. Leave Without Pay 
32. Short Leave 
33. Leave to Attend Union Business 
34. Trade Union Training Leave 

PART IV—OTHER PROVISIONS 
35. Deduction of Union Subscriptions 
36. Grievance Resolution Procedures 
37. Liberty to Apply 
38. Modernisation of Conditions of Employment 
39. Notification of Change 
40. Consultation Provisions 

Schedule A—Parties 
Schedule B—Salaries and Additional Payments 
Schedule C—Locality Allowance 
Schedule D—Appointment, Promotion, Transfer, Reliev- 

ing and Travelling Allowances 
Schedule E—Motor Vehicle Allowance 
Schedule F—Camping Allowance 
Schedule G—Recovery of Overpayments 
Schedule H—Vacation Travel Concessions 
Schedule I—Isolated Schools 

2. Clause 11.—Summer Vacation Loading: Immediately 
following this clause insert a new clause as follows: 

12.—Higher Duties. 
(l)(a) An employee continuously employed for more 

than two weeks acting in a position the salary for 
which is higher than that prescribed for the 
employee's permanent position shall, subject to 
paragraph (b) of this subclause, be paid for the full 
period of acting the salary to which he/she would 
be entitled if the employee held that position 
permanently. 

(b) Subject to paragraph (c) of this subclause, an 
employee referred to in paragraph (a) above who 
is employed in an acting capacity— 

(i) for a full calendar year, shall be paid the 
higher salary for the whole of that period; 

(ii) within two weeks of the commencement of 
the school year and remains so employed for 
the remainder of the full school year, shall be 
paid the higher salary from the date of taking 
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up the position until the end of the calendar 
year; 

(iii) within two weeks of the commencement of 
the school year and for a lesser period than 
the remainder of the full school year, shall be 
paid the higher salary for the total period, 
including any vacations which may fall 
within that period; 

(iv) more than two weeks after the commence- 
ment of the school year, shall be paid the 
higher salary for the total period, including 
any vacations which may fall within that 
period. 

(c) An employee referred to in paragraph (a) of this 
subclause shall not be paid the higher salary for 
any period of absence on long service leave or for 
sick leave of more than two weeks' duration. 

(2) Where the full duties of a higher position are 
performed by two or more employees on an acting basis, 
each shall be paid an allowance as determined by the 
employer. 

(3)(a) Subject to paragraph (b) hereof, an employee who 
is directed to act in a higher position but who is 
not required to carry out the full duties of the 
position and/or accept the full responsibilities, 
shall be paid such proportion of the higher duties 
allowance as the duties and responsibilities per- 
formed by him/her bear to the full duties and 
responsibilities of the higher position. 

(b) The employee shall be informed, prior to the 
commencement of acting in the higher position, 
of the duties to be carried out, the responsibilities 
to be accepted and the allowance to be paid. 

3. Part II—Allowances: Renumber the clauses in this part 
(from Clause 12.—Allowances Payable on Appointment, 
Promotion or Transfer, to Clause 23.—^Travelling Allow- 
ance) as 13 to 24 respectively. 
4. Clause 14.—Camping Allowance: Amend paragraphs (a) 
and (c) of subclause (4) of this clause as follows. Delete the 
word and numerals "Clause 12" "Clause 20" and "Clause 
23" and insert "Clause 13", "Clause 21" and "Clause 24" 
in lieu thereof. 
5. Clause 16.—Excess Travelling Allowance: 

A. Amend paragraph (c) of subclause (1) of this 
clause as follows. Delete the word and numerals 
"Clause 18" and insert "Clause 19" in lieu 
thereof. 

B. Amend paragraph (2) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

6. Clause 19.—Motor Vehicle Allowance: Amend subclause 
(1) of this clause as follows. Under the definition of 
"Qualifying service" delete the word and numerals 
"Clause 22" and insert "Clause 23" in lieu thereof. 
7. Clause 21.—Relieving Allowance: 

A. Amend paragraph (d) of subclause (1) of this 
clause as follows. Delete the word and numerals 
"Clause 13" and insert "Clause 14" in lieu 
thereof. 

B. Amend subclause (3) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

C. Amend subclause (5) of this clause as follows. 
Delete the word and numerals "Clause 23" and 
insert "Clause 24" in lieu thereof. 

8. Clause 22.—Removal Allowance: Amend paragraph (a) 
of subclause (3) of this clause as follows. Delete the word 
and numerals "Clause 18" and insert "Clause 19" in lieu 
thereof. 
9. Clause 23.—Summer Vacation Travel Concessions: 

A. Amend subclause (3) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

B. Amend subclause (6) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

10. Part III—Leave Provisions: Delete this part and insert 
the following in lieu thereof: 

PART III—LEAVE PROVISIONS 

25.—Annual Leave. 
(1) A person employed as: 

(a) a Principal School Psychologist; 
(b) a Senior School Psychologist; 
(c) a Senior Consultant; 
(d) a Consultant; 
(e) an Education Officer; or 
(f) a teacher or employee in such other advisory 

capacity as the employer determines; 
shall be entitled to four weeks' annual leave to be taken at 
the convenience of the employer. 

(2) The annual leave of a Youth Education Officer shall 
be four (4) weeks per year. 

26.—Vacations. 
(1) Subject to this award, employees other than provided 

for in Clause 25.—Annual Leave of this award, and in 
subclauses (2) to (9) of this clause, shall be entitled to 
payment of salaries and allowances during school vacations. 

(2) A temporary employee who— 
(a) does not work a full school year; and 
(b) is employed for a continuous period of four weeks 

or more, 
shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
a full school year's work. 

(3) For the purposes of subclause (4) the vacation periods 
shall not be included as service, but shall not constitute a 
break in an employee's continuity of service. 

(4) Subject to Clause 31.—Leave Without Pay and 
without affecting subclause (5)— 

(a) a permanent employee on probation who does not 
work a full school year; 

(b) a permanent employee granted leave without pay 
for a period not exceeding the full school year; 

shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
a full school year's work. 

(5) Where an employee does not work a full school year 
because a period of maternity leave commences or expires, 
or both commences and expires, during that year she is 
entitled to payment for the same proportion of a school 
vacation in that year as the period worked during that year 
bears to a full school year. 

(6) Notwithstanding subclause (5) of this clause, an 
employee who has received payment for any vacation in a 
year is not required to repay any part of that payment if, on 
account of maternity leave subsequently taken in that year, 
the payment exceeds the amount of which she is entitled 
under that subclause. 

(7) Where an employee will be on maternity leave on the 
first day of a school term, she is not entitled to payment for 
any part of the immediately preceding school vacation 
except to the extent that an entitlement arises from work 
performed before the commencement of that vacation. 

(8) An employee shall be paid at the commencement of 
maternity leave any sum to which she is entitled under this 
clause for any vacation which falls during the period for 
which maternity leave has been approved. 

(9) In this clause "maternity leave" means maternity 
leave pursuant to Clause 30.—Maternity Leave of this 
award. 

(10) Unless otherwise authorised by the employer, a 
person employed as: 

(a) A School Psychologist; 



(b) A School Psychologist (Provisional); or 
(c) A School Development Officer; 

shall be required to be on duty for four weeks per year when 
teachers are on vacation, and this duty will be undertaken 
during the following school vacation periods— 

* two weeks before teachers commence the school 
year; 

* one week at the end of Term 2; and 
* one week at the end of Term 3. 

(11) Unless otherwise authorised by the employer, a 
person employed as a teacher at the Distance Education 
Centre shall be required to be on duty for four weeks per year 
when teachers are on vacation, and for the purposes of this 
clause this duty will be undertaken during the following 
school vacation periods— 

* one week before teachers commence the school 
year; and 

* three weeks during school term vacations; or 
* by arrangement with the Principal. 

27.—Long Service Leave. 
(1) Subject to this clause, a permanent employee shall be 

entitled to long service leave of thirteen weeks on 
completion of— 

(a) ten years' continuous service; and 
(b) any subsequent period of seven years' continuous 

service following. 
(2) A temporary employee shall be entitled to long service 

leave of thirteen weeks on completion— 
(a) of ten years' continuous service within eleven 

calendar years; 
(b) any subsequent period of seven years continuous 

service within eight calendar years. 
(3) For the purposes of this clause the term "continuous 

service" shall be construed in accordance with subclause (4) 
of this clause. 

(4) An interruption in the service of an employee shall not 
count as service and shall break his/her continuity of service 
provided that— 

(a) any period of sick leave with pay; or 
(b) any continuous period of approved sick leave 

without pay that does not exceed 13 weeks; or 
(c) any continuous period of approved leave (other 

than sick leave) without pay that does not exceed 
two weeks; or 

(d) any continuous period of absence on workers' 
compensation that does not exceed 26 weeks; or 

(e) any period of approved leave without pay for the 
purpose of undertaking studies as referred to in 
Clause 31.—Leave Without Pay of this award; 

shall count as service and shall not be construed as a break 
of service; and— 

(f) any period of long service leave and any period 
of school vacation within that period; or 

(g) any period during a vacation for which the 
employee is not entitled to payment; or 

(h) any portion of a continuous absence on approved 
sick leave without pay that exceeds thirteen 
weeks; or 

(i) any portion of continuous absence on approved 
leave without pay that exceeds two weeks; or 

(j) any portion of a continuous absence on workers' 
compensation, that exceeds 26 weeks; or 

(k) any default period as defined; or 
(1) in the case of a temporary employee, any period 

not exceeding thirteen weeks during which the 
employee's services are not required, 

shall not count as service but shall not be construed as a 
break of service. 

(5) For the purposes of this clause, "default period" shall 
mean— 

(a) the period commencing from the third anni- 
versary— 

(i) of the date on which an employee becomes 
entitled to take long service leave for thirteen 
weeks; or 

(ii) if a postponement election by an employee 
has been approved under subclause (12) of 
this clause, the date on which the employee 
becomes entitled to take long service leave 
for one semester and ending on the date on 
which that entitlement has been completely 
taken. 

(b) where as at 1 January 1990, an employee had an 
entitlement to 26 weeks long service leave, the 
period commencing four years from the date on 
which that entitlement arose, and ending on the 
date on which that entitlement has been com- 
pletely taken. 

(6) Where an employee takes long service leave over 
more than one term, any period of school vacation that 
occurs between the terms shall be regarded as long service 
leave. 

(7)(a) The employer, on application by an employee, 
may approve the conversion of the employee's 
ordinary long service leave entitlement to ex- 
tended long service leave. 

(b) For the purpose of this subclause, "extended long 
service leave" means approved long service leave 
for a period longer than the period of ordinary long 
service leave specified in paragraphs (a) or (b) of 
subclause (1) of this clause; provided that the long 
service leave taken is not greater than twice the 
long service leave the employee would have been 
entitled to take plus any school vacation occurring 
in the period. 

(c) Extended long service leave shall be taken at a 
salary that is reduced in proportion to the longer 
period. 

(8) An employee who during the period of continuous 
service was employed on— 

(a) a part time basis is entitled to be paid the rate 
applying to that part time work during long 
service; 

(b) a full time basis and a part time basis is entitled 
to be paid during long service leave in proportion 
to the full time service and the part time service 
served during that period of continuous service. 

(9) Subject to subclause (12) of this clause, any 
entitlement to long service leave arising from part time 
service may be converted to long service leave for a shorter 
period provided that the salary applying shall be adjusted 
proportionately to reflect this. 

(10) (a) An application for long service leave shall be 
made by completing a long service leave application form 
authorised by the employer. 

(b) An application for long service leave shall be 
made to the employer— 

(i) in the year preceding the year in which long 
service leave is proposed to be taken; 

(ii) not later than the date specified by the 
employer by notice published in the Educa- 
tion Circular; and 

(iii) not later than two years after the date on 
which an entitlement to thirteen weeks' long 
service leave has accrued. 

(11) The employer may, on application by an employee 
made within two years of the date on which the employee 
becomes entitled to long service leave for thirteen weeks, 
approve of the employee postponing the taking of that 
entitlement ("a postponement election'') until the employee 
becomes entitled to take long service leave over one 
semester. 
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(12) (a) Long service leave shall be taken over a complete 
term or a complete semester or complete school year 
commencing in the year specified by the application from 
such date as is approved by the employer and any portion 
of a long service leave entitlement that is not exhausted by 
virtue of the operation of this subclause shall be credited to 
the employee; (the credit being a "carry-over entitlement"). 

(b) Notwithstanding paragraph (a) of this subclause, 
the employer may, in special circumstances, direct 
that the provisions of that subclause do not apply. 

(13) (a) An employee who has a carry-over entitlement 
(or carry-over entitlements) may take the long service leave 
entitlement pursuant to paragraph (b) of subclause (1) on a 
pro-rata basis before the expiry of seven years if the period 
of any carry-over entitlement (or carry-over entitlements) of 
the employee, when added to the period of pro-rata long 
service leave, equals one complete term. 

(b) The employer may, in special circumstances, 
permit an employee to take a carry-over entitle- 
ment before the employee's long service leave 
entitlement and the pro-rata long service leave 
equals one complete term. 

(14) The rate of salary payable to an employee during 
his/her long service leave shall not be affected by any school 
vacation, other than a summer vacation, that occurs during 
that leave. 

(15) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause and/or any proportional long 
service leave credit of an employee under the provisions of 
this clause shall be due— 

(a) as of the date of retirement, to an employee who 
is retired because of age or incapacity, provided 
that at least twelve months continuous service has 
been completed prior to the date of retirement; 

(b) as of the date of retirement, to an employee who 
retires at or over the age of 55 years provided that 
at least three years of continuous service has been 
completed prior to the date of retirement; 

(c) as of the date of his or her death in respect of a 
teacher who dies provided that the teacher has 
completed not less than 12 months of continuous 
service prior to the date of his or her death. 

(16) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause shall be made as soon as practicable 
after the date of the employees resignation or dismissal, to 
an employee who— 

(a) resigns; or 
(b) is dismissed. 

(17) The long service leave credit of an employee for each 
period of continuous service less than that required to entitle 
the employee to long service leave shall be that proportion 
of thirteen weeks as the period bears to the total period of 
service required. 

(18) For the purposes of subclauses (15), (16) and (17) of 
this clause any long service leave entitlement of an 
employee shall include any carry-over entitlement but shall 
not include any pro-rata long service leave. 

(19) Except as provided in subclauses (15) to (18) 
inclusive, an employee shall not be entitled to a lump sum 
payment in respect of any period of continuous service 
prescribed in paragraphs (a) or (b) of subclause (1) but shall 
be entitled to a lump sum payment in relation to any 
carry-over entitlement that remains to be taken. 

(20) Where immediately prior to 1 January 1990, an 
employee has completed a period of continuous service 
exceeding ten years but not exceeding fifteen years but not 
taken long service leave in respect of that service, the 
employee may in lieu of any entitlement he or she would 
otherwise have in respect of that service under subclause (1) 
of this clause as in force after the commencement day elect— 

(a) to complete the fifteen years of continuous service 
and upon completion be entitled to 26 weeks long 
service leave; or 

(b) to be credited as at 1 January 1990 with long 
service leave in accordance with the following 
formula— 

A = 91 + (B x 91) 

C 
A representing the number of days long service 
leave credited; 
B representing the number of days continuous 
service in excess of ten years; 
C representing the number of days of continuous 
service in the 5 year period between the em- 
ployee's 10th and 15 th year of continuous service. 

(21) For the purposes of paragraph (b) of subclause (1) 
of this clause as in force after 1 January 1990 through 
regulation pursuant to the Education Act 1928, a seven year 
period referred to in that subclause, commences— 

(a) where an election is made under paragraph (a) of 
subclause (20), after the day on which fifteen 
years of continuous service is completed; and 

(b) where an election is made under paragraph (b) of 
subclause (20), on 1 January 1990. 

(22) Where as at 1 January 1990, an employee had an 
entitlement to 26 weeks of long service leave, the employee 
shall commence that leave not later than four years from the 
date on which that entitlement arose. 

28.—Public Holidays. 
(1) Subject to (2) hereof, when any of the following days 

falls within a school term they shall be allowed as holidays 
with pay; 

Good Friday, Easter Monday, Easter Tuesday, Anzac Day 
(25 April), Labour Day (first Monday in March), Foundation 
Day (first Monday in June), Queens Birthday (on the day 
proclaimed), Christmas Day, Boxing Day, New Years Day 
and Australia Day, 

(2) Easter Tuesday shall not be allowed as a holiday with 
pay when a holiday with pay is determined by the employer 
in lieu in accordance with Regulation 38B of the Education 
Act Regulations 1960. 

29.—Sick Leave. 
(1) Subject to this clause the employer may grant an 

employee leave on full pay, leave on half pay or leave 
without pay because of illness or disability. 

(2)(a) An application for sick leave shall be made by an 
employee not later than the day on which he/she 
resumes duty following an absence because of 
sickness. 

(b) In the event of sick leave being required for an 
extended period of ten working days or more, a 
sick leave application will be required by the end 
of the first ten days and monthly thereafter for as 
long as the absence continues. 

(3) Subject to paragraph (b) hereof, the employer 
(a) shall not grant sick leave unless the application 

therefor is supported by the certificate of a legally 
qualified medical practitioner approved of by the 
employer stating— 

(i) the nature of the employee's illness or 
disability; and 

(ii) the period during which the employee is unfit 
for duty. 

(b) If the employer is satisfied that it is not possible 
for an employee to obtain such a certificate the 
employer in lieu may require the applicant to 
produce a certificate from a person specified by 
the employer. 

(4) The employer may grant an employee non-cumulative 
sick leave with pay without the production of a medical 
certificate for absence not exceeding a total of three days in 
any year; 
providing that no such leave will be granted for any day 
immediately preceding or immediately following a school 
vacation or the Easter holiday period; or immediately 
preceding leave granted to attend examinations. 
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(5) A permanent employee is entitled to a cumulative 
credit towards sick leave on full pay and half pay (referred 
to in this clause as a "sick leave credit") as follows— 

Credit towards Credit towards 
leave on Mi leave on half 

pay pay. 
On permanent appointment 5 2 
On completion of 6 months* 
continuous service from 
permanent appointment 5 3 
On completion of 12 months' 
continuous service from 
permanent appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(6) In respect of service on and after 1 January 1992, a 
temporary employee is entitled to a cumulative credit in 
working days towards sick leave as follows: 

Credit towards Credit towards 
leave on Ml leave on half 

pay pay 
On temporary appointment 3 1 
On completion of 3 months' 
continuous service from 
temporary appointment 2 1 
On completion of 6 months' 
continuous service from 
temporary appointment 5 3 
On completion of 12 months' 
continuous service from 
temporary appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(7) The employer shall not grant an employee sick leave 
with pay unless the employee has an appropriate sick leave 
credit. 

(8) Sick leave with pay taken by an employee shall be 
deducted from his/her sick leave credit at the rate of one day 
for each working day including public holidays that the 
employee is on such leave. 

(9) Where an employee's sick leave credit on full pay is 
exhausted, the employer may, on application by the 
employee, allow any credit towards sick leave on half pay 
to be converted to sick leave on full pay provided that the 
conversion is at the rate of two half pay days for one frill 
pay day and the credit towards sick leave on half pay shall 
be reduced accordingly. 

(10) When an employee's credit towards sick leave with 
pay becomes exhausted, the employer may grant a credit 
towards sick leave on full pay of one day for each day that 
the employee is entitled to long service leave and the 
entitlement to long service leave shall be reduced accord- 
ingly. 

(11) For the purposes of this clause "service" includes— 
(a) any period of leave except— 

(i) leave granted without pay in excess of ten 
working days; and 

(ii) any continuous period of sick leave without 
pay in excess of three months. 

(b) service before 1 January 1975 as a monitor or as 
a student with allowances in a teachers college. 

(12) An employee is not entitled to sick leave with pay 
in respect of an illness or disability— 

(a) caused by that employee's misconduct; or 
(b) caused by circumstances within that employee's 

control. 
(13) Unless otherwise provided for in this clause no 

previous contract of employment between a teacher and the 
employer will have any bearing on the entitlement to sick 
leave. 

(14) Where an employee— 
(a) resigns from the permanent staff; 
(b) is appointed a temporary employee; and 
(c) the temporary appointment is, exclusive of school 

vacations, continuous with that person's service as 
a permanent employee, 

that person shall be credited with any sick leave to which 
he/she was entitled on the date of resignation. 

(15) Where an employee who retires on medical grounds 
is subsequently re-employed as a teacher, that teacher shall 
be credited with any sick leave credit to which he/she was 
entitled as of the date of retirement. 

(16) Where a temporary employee is appointed to the 
permanent staff and the permanent appointment is continu- 
ous with that person's service as a temporary employee, 
he/she shall retain any sick leave credit to which that person 
was entitled as a temporary employee immediately before 
his/her appointment as a permanent employee. 

(17) Where a temporary employee ceases service that 
person shall lose his/her sick leave credit unless— 

(a) the cessation is due to a term vacation; or 
(b) that person's services are not required for a period 

that does not exceed twelve weeks. 
(18) Subject to subclause (20) of this clause, the employer 

shall not grant sick leave with pay to an employee who is 
on leave. 

(19) Where the employer is satisfied that the sick leave 
sought by an employee— 

(a) arises from illness during the employee's long 
service leave; and 

(b) results in the employee being confined to his/her 
residence or to a hospital for a period of fourteen 
days or more, 

the employee may be granted sick leave in respect of the 
period during which that person was sick while on leave and 
where he/she does so the period shall not be reckoned as 
long service leave. 

(20) Where an employee is on sick leave on the last 
working day before the beginning of a school vacation or 
public holiday and resumes duty on the first working day 
following the vacation or public holiday that period of sick 
leave shall be deemed to have ended on the last working day 
before the vacation or public holiday. 

(21) Where an employee is on sick leave on the last 
working day before the beginning of school vacation and 
continues on sick leave on the first working day following 
the vacation that employee shall— 

(a) in relation to the summer vacation, receive full 
pay for the period of the vacation; and 

(b) in relation to a term vacation— 
(i) receive full pay for the period of the vacation 

if on sick leave on full pay; or 
(ii) receive half pay for the period of the vacation 

if on sick leave on half pay; or 
(iii) receive no pay for the period of the vacation 

if on sick leave without pay, 
but the period of the vacation shall not form part 
of the period of sick leave. 

(22) Where an employee— 
(a) applies for sick leave with pay because of an 

illness or disability in respect of which he or she 
is not required to be confined to his or her house 
or a hospital; and 

(b) is entitled to a period of long service leave, 
the employer may require the employee to apply 
for and take all or part of the period of long service 
leave to which he/she is entitled in place of an 
equivalent period of sick leave. 

(23) (a) An employee who is absent from duty because of 
a war-caused injury or disability is entitled, in 
addition to any other sick leave credit provided for 
under this award, to an additional credit in 
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working days towards sick leave on full pay as 
follows— 

(i) in respect of service before 1 July 1967— 
(aa) on the date of appointment—ten days; 
(bb) on completion of twelve months' con- 

tinuous service—ten days; 
(cc) for each twelve months' of continuous 

service after the first twelve months' of 
continuous service and any further serv- 
ice up to his/her fifth year of service— 
ten days for each year but with no 
accumulation in excess of 60 days and 
no re-accumulation; 

(ii) in respect of service on and after 1 July 
1967— 
(aa) on the date of appointment—fifteen 

days; 
(bb) on completion of twelve months' con- 

tinuous service—fifteen days; 
(cc) for each twelve months' continuous 

service after the first twelve months' of 
continuous service—fifteen days. 

(b) An employee's additional sick leave credit under 
the provisions of subparagraphs (i) or (ii) of 
paragraph (a) above shall be reduced by one day 
for each working day including public holidays 
the employee is on sick leave with pay because of 
war-caused injury or disability. 

(c) A war-caused injury or disability is an injury or 
disability which is certified by the Department of 
Veteran's Affairs of the Commonwealth to be 
war-caused. 

30.—Maternity Leave. 
(1) A pregnant employee wishing to take maternity leave 

shall apply for such leave no later than ten weeks before the 
expected date of birth of the child. 

(2) An application shall be in the form approved by the 
employer and supported by a certificate of a registered medical 
practitioner stating the expected date of birth of the child. 

(3) Maternity leave may be taken for a period not longer 
than twelve months provided that maternity leave for an 
employee appointed for a fixed term shall not extend beyond 
that fixed term. 

(4) If an application by an employee is supported by a 
certificate of a registered medical practitioner, the employer 
may approve— 

(a) the commencement of maternity leave on a day 
during the six weeks before the expected date of 
birth of the child; or 

(b) the resumption of duty by an employee on a day 
during the six weeks after the date of birth of the 
child. 

(5) Subject to subclauses (3) and (4) of this clause, an 
employee on maternity leave may apply for an extension of 
or a reduction in the period of maternity leave granted to her. 

(6) If an application is made under subclause (2), (4) or 
(5) of this clause for a period of maternity leave the 
employer may determine that it shall expire on the last day 
of a school vacation. 

(7) Except to the extent that an employee takes annual 
leave (where applicable) or long service leave concurrently 
during her absence from duty, maternity leave is leave 
without pay. 

(8) Maternity leave— 
(a) does not count as service; and 
(b) does not break the continuity of service in relation 

to entitlement to sick leave or long service leave. 
(9) Maternity leave shall not be deemed to be absence on 

sick leave or long service leave. 
(10) Maternity leave does not break the continuity of 

service in a qualifying period for promotion or transfer if the 
qualifying period has commenced at the time the maternity 
leave is taken. 

(11) If maternity leave is taken in a qualifying period for 
promotion of transfer, subclause (10) of this clause applies 
only to the maternity leave for the first pregnancy. 

(12) In subclauses (10) and (11) of this clause "qualifying 
period for promotion or transfer" includes a requirement to 
have a period of experience of a particular kind for a 
promotion or transfer as determined by the employer and 
published in the Education Circular. 

31.—Leave Without Pay. 
(1) Subject to this award, the employer may grant an 

employee leave without pay. 
(2) Any continuous period of leave without pay exceeding 

ten working days granted under this clause; 
(a) does not count as service; and 
(b) does not constitute a break in continuous service. 

(3) Notwithstanding anything in this clause, the employer 
may declare that leave granted to an employee on and after 
1 January 1964 for the purpose of undertaking studies 
directly related to the duties as an employee constitutes 
service. 

(4) Where following an application by an employee, the 
employer is of the opinion that by reason of special 
circumstances connected with the family of the employee, 
the employee is unable to— 

(a) accept a transfer to another position; or 
(b) continue in the position held by the employee; 

the employer may approve of the employee taking leave 
without pay for such period not exceeding twelve months 
as is approved by the employer. 

(5) Where an employee, having taken leave without pay 
for the period approved by the employer, does not accept the 
position in which the employer requires the employee to be 
employed, the employee's employment shall be deemed 
terminated on the date of expiration of the period of leave 
without pay. 

32.—Short Leave. 
(1) The employer may grant an employee leave with pay 

not exceeding a total of three days in any year to conduct 
urgent personal business which cannot reasonably be 
transacted outside hours of duty ("short leave"). 

(2) The employer shall not grant short leave in respect of 
any day immediately preceding or immediately following a 
school vacation or the Easter holiday period; or immediately 
preceding leave granted to attend examinations. 

33.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee— 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a Union nominated representative of 

employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; or 

(iv) who as a Union nominated representative of 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
subclause (1) of this clause shall only be ap- 
proved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; and 
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(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school not being unduly affected. 

34.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
subsequent year does not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or school vacation falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 
weeks before die commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employees' attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 

working hours immediately before or after the 
course. 

11. Part IV—Other Provisions: Renumber the clauses in this 
part (from Clause 26.—Eteduction of Union Subscriptions 
to Clause 28.—Liberty to Apply) as 35 to 37 respectively. 
12. Clause 37.—Liberty to Apply: Delete this clause and 
insert the following in lieu thereof: 

37.—Liberty to Apply. 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment; 
isolated schools; 
higher duties allowance—subclause (1). 

13. Clause 37.—Liberty to Apply: Immediately following 
this clause, add the following new clauses: 

38.—Modernisation of Conditions of Employment. 
(1) (a) The employer and the Union shall consider the 

means of regulating the conditions of employment 
of employees, including award regulation, with a 
view to modernising these to provide for more 
flexible and efficient work arrangements, en- 
hanced productivity, improved quality of working 
life, the development of skills and job satisfaction 
and shall act to achieve these ends co-operatively. 

(b) The process in paragraph (a) hereof shall be 
ongoing. 

(2) Any discussions between the parties must be premised 
on the understanding that: 

(a) a majority of employees must genuinely agree; 
(b) no employee will suffer a reduction in ordinary 

earnings as a result of the change; 
(c) the Union must be party to any agreement. 
(d) where any employees are holding discussions 

which would require any award variation, the 
Union shall be invited to participate; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) subject to the provision of this award, any 
agreement reached shall be ratified by the Tribu- 
nal. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

39.—Notification of Change. 
(1) (a) Where the employer has made a definite decision 

to introduce major changes that are likely to have 
significant effects on employees' conditions of 
employment or employment, the employer shall 
notify the employees who may be affected by the 
proposed changes and the Union. 

(b) For the purpose of this clause "significant 
effects" include termination of employment; 
major changes in the composition, operation or 
size of the employer's work force or in the skills 
required; elimination or diminution of the job 
opportunities, promotion opportunities or job 
tenure; the need for retraining or transfer of 
employees to other work or locations and restruc- 
turing of jobs. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction 
of the changes referred to in subclause (1) of this 
clause; the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised 
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by the employees and/or the Union in relation to 
the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) of this clause, unless by prior 
arrangement, the Union is represented on the body 
formulating recommendations for change to be 
considered by the employer. 

(c) For the purposes of such discussion an employer 
shall provide to the employees concerned and the 
Union all relevant information about the changes; 
including the nature of the changes proposed, the 
expected effects of the changes on employees and 
any other matters likely to affect employees; 
provided that the employer shall not be required 
to disclose confidential information, the disclo- 
sure of which would be inimical to the employer's 
interests. 

40.—Consultation Provisions. 
(1) Subject to this award the employer and the Union shall 

consult with each other on issues affecting or relating to 
conditions of employment. 

(2) The employer and the Union shall participate in a joint 
representative consultative body for this purpose. 

(3) The joint representative consultative body shall meet 
regularly. 

(4) The employer and the Union shall establish and 
maintain other means for consultation as appropriate and/or 
necessary. 

Schedule II. 
1. Clause 1.—Title: Delete the first paragraph of this clause 
and insert the following in lieu thereof: 

This Award shall be known as the Teachers (Public 
Sector Technical and Further Education) Award 1993 
and shall supersede and replace the following awards 
so far as they apply to employees and the employer now 
covered by this award. 

2. Clause 2.—Arrangement: Delete this clause and insert the 
following in lieu thereof: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

PART I—SALARY AND ADDITIONAL PAYMENTS 
8. Salary Scale 
9. Additional Time Teaching and Casual Teaching 

10. Transitional Provisions 
11. Payment of Salaries 
12. Higher Duties 

PART II—ALLOWANCES 
13. Locality Allowance 
14. Allowance Payable on Appointment, Promotion 

or Transfer 
15. Relieving Allowance 
16. Removal Allowance 
17. Vacation Travel Concessions 
18. Motor Vehicle Allowance 
19. Travelling Allowance 
20. Excess Travelling Allowance 
21. Property Allowance 
22. Camping Allowance 

PART III—LEAVE PROVISIONS 
23. Annual Leave 
24. Vacations 
25. Long Service Leave 
26. Public Holidays 
27. Sick Leave 

28. Maternity leave 
29. Leave Without Pay 
30. Short Leave 
31. Leave to Attend Union Business 
32. Trade Union Training Leave 

PART IV—OTHER PROVISIONS 
33. Deduction of Union Subscriptions 
34. Liberty to Apply 
35. Hours 
36. Modernisation of Conditions of Employment 
37. Notification of Change 
38. Consultation Provisions 

Schedule A—Parties 
Schedule B—Location Allowance 
Schedule C—Appointment, Promotion, Transfer, Reliev- 

ing and Travelling Allowance 
Schedule D—Motor Vehicle Allowance 
Schedule E—Camping Allowance 
Schedule F—Vacation Travel Concession 
Appendix 1—Advanced Skills Lecturer 1 
Appendix 2—Advanced Skills Counsellor 1 
Appendix 3—Advanced Skills Lecturer 2 
Appendix 4—Advanced Skills Counsellor 2 
Appendix 5—Curriculum Officer Level 2 
Appendix 6—Curriculum Officer Level 1 
Appendix 7—Head of Programs 
Appendix 8—Centre Manager 
Appendix 9—Principal Lecturer 
Appendix 10—Senior Counsellor 
Appendix 11—Senior Curriculum Officer 

3. Clause 11.—Summer Vacation Loading: Immediately 
following this clause insert a new clause as per the 
following: 

12.—Higher Duties Allowance. 
(1) (a) An employee continuously employed for more 

than two weeks acting in a position the salary for 
which is higher than that prescribed for the 
employee's permanent position shall, subject to 
paragraph (b) of this subclause, be paid for the full 
period of acting the salary to which he/she would 
be entitled if the employee held that position 
permanently. 

(b) Subject to paragraph (c) of this subclause, an 
employee referred to in paragraph (a) above who 
is employed in an acting capacity— 

(i) for a full calendar year, shall be paid the 
higher salary for the whole of that period; 

(ii) within two weeks of the commencement of 
the college year and remains so employed for 
the remainder of the full college year, shall 
be paid the higher salary from the date of 
taking up the position until the end of the 
calendar year, 

(iii) within two weeks of the commencement of 
the college year and for a lesser period than 
the remainder of the full college year, shall 
be paid the higher salary for the total period, 
including any vacations which may fall 
within that period; 

(iv) more than two weeks after the commence- 
ment of the college year, shall be paid the 
higher salary for die total period, including 
any vacations which may fall within that 
period. 

(c) An employee referred to in paragraph (a) of this 
subclause shall not be paid the higher salary for 
any period of absence on long service leave or for 
sick leave of more than two weeks' duration. 

(2) Where the full duties of a higher position are 
performed by two or more employees on an acting basis, 
each shall be paid an allowance as determined by the 
employer. 

(3) (a) Subject to paragraph (b) hereof, an employee who 
is directed to act in a higher position but who is 
not required to carry out the full duties of the 



position and/or accept the full responsibilities, 
shall be paid such proportion of the higher duties 
allowance as the duties and responsibilities per- 
formed by him/her bear to the full duties and 
responsibilities of the higher position. 

(b) The employee shall be informed, prior to the 
commencement of acting in the higher position, 
of the duties to be carried out, the responsibilities 
to be accepted and the allowance to be paid. 

3. Part 11—Allowances: Renumber the clauses in this part 
(from Clause 12.—^Locality Allowance to Clause 21.— 
Camping Allowance) as 13 to 22 respectively. 
4. Clause 15.—Relieving Allowance: 

A. Amend paragraph (a) of subclause (3) of this 
clause as follows. Delete the word and numerals 
"Clause 17" and insert "Clause 18" in lieu 
thereof. 

B. Amend paragraph (b) of subclause (3) of this 
clause as follows. Delete the word and numerals 
"Clause 17" and insert "Clause 18" in lieu 
thereof. 

C. Amend subclause (5) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

5. Clause 16.—Removal Allowance: Amend paragraph (a) 
of subclause (3) of this clause as follows. Delete the word 
and numerals "Clause 17" and insert "Clause 18" in lieu 
thereof. 
6. Clause 17.—Vacation Travel Concessions: 

A. Amend subclause (3) of this clause as follows. 
Delete the word and numerals "Clause 17" and 
insert "Clause 18" in lieu thereof. 

B. Amend subclause (6) of this clause as follows. 
Delete the word and numerals "Clause 17" and 
insert "Clause 18" in lieu thereof. 

7. Clause 18.—Motor Vehicle Allowance: Amend the 
definition of "qualifying service" in subclause (1) of this 
clause as follows. Delete the word and numerals "Clause 
16" and insert "Clause 17" in lieu thereof. 
8. Clause 20.—Excess Travelling Allowance: 

A. Amend paragraph (c) of subclause (1) of this 
clause as follows. Delete the word and numerals 
"Clause 17" and insert "Clause 18" in lieu 
thereof. 

B. Amend subclause (2) of this clause as follows. 
Delete the word and numerals "Clause 17" and 
insert "Clause 18" in lieu thereof. 

9. Clause 22.—Camping Allowance: Amend subclause (4) 
of this clause as follows. Delete the word and numerals 
"Clause 15", "Clause 14" and "Clause 18" and insert 
"Clause 16", "Clause 15" and "Clause 19" respectively 
in lieu thereof. 
10. Part HI—Leave Provisions: Delete the heading and all 
the clauses in this part and insert the following in lieu 
thereof: 

PART III—LEAVE PROVISIONS 

23.—Annual Leave. 
(1) (a) Directors of Regional Colleges of Technical and 

Further Education, Associate Directors, Counsel- 
lors, Senior Counsellors, Regional Co-Ordinators, 
Curriculum Officers 1, Curriculum Officers 2, 
Senior Curriculum Officers, Centre Managers 1 
and Centre Managers 2 are entitled to annual leave 
as follows— 

(i) where the work place is situated above the 
26th parallel of south latitude—5 weeks' 
annual lave; 

(ii) where the work place is situated below the 
26th parallel of south latitude—4 weeks' 
annual leave. 

(b) A Director of a Regional College of Technical and 
Further Education shall not proceed on leave 
without the approval of the employer. 

24.—Vacations. 
(1) Subject to any variation of the vacation periods 

pursuant to the Education Act 1928 or its Regulations: 
(a) the summer vacation for members of the teaching 

staff shall consist of six weeks; 
(b) the term vacations shall consist of two weeks at 

the end of each of the first, second and third terms. 
(2) Subject to this award employees, other than provided 

for in Clause 23.—Annual Leave of this award and in 
subclauses (3)—(10) of this clause, shall be entitled to 
payment of salaries and allowances during college vaca- 
tions. 

(3) A temporary employee who— 
(a) does not work a full college year; and 
(b) is employed for a continuous period of four weeks 

or more; 
shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
a full college year's work. 

(4) For the purposes of subclause (5) of this clause the 
vacation periods shall not be included as service, but shall 
not constitute a break in an employee's continuity of service. 

(5) Subject to Clause 29.—Leave Without Pay of this 
award and without affecting subclause (6) of this clause— 

(a) a permanent employee on probation who does not 
work a full college year; 

(b) a permanent employee granted leave without pay 
for a period not exceeding the full college year; 

shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
.a full college year's work. 

(6) Where an employee does not work a full college year 
because a period of maternity leave commences or expires, 
or both commences and expires, during that year she is 
entitled to payment for the same proportion of a college 
vacation in that year as the period worked during that year 
bears to a full college year. 

(7) Notwithstanding subclause (6) of this clause, an 
employee who has received payment for any vacation in a 
year is not required to repay any part of that payment if, on 
account of maternity leave subsequently taken in that year, 
the payment exceeds the amount of which she is entitled 
under that subclause. 

(8) Where an employee will be on maternity leave on the 
first day of a college term, she is not entitled to payment for 
any part of the immediately preceding college vacation 
except to the extent that an entitlement arises from work 
performed before the commencement of that vacation. 

(9) An employee shall be paid at the commencement of 
maternity leave any sum to which she is entitled under this 
clause for any vacation which falls during the period for 
which maternity leave has been approved. 

(10) In this clause "maternity leave" means maternity 
leave granted under Clause 28.—Maternity Leave of this 
award. 

25.—Long Service Leave. 
(1) Subject to this clause, a permanent employee shall be 

entitled to long service leave of thirteen weeks on 
completion of— 

(a) ten years' continuous service; and 
(b) any subsequent period of seven years' continuous 

service following. 
(2) A temporary employee shall be entitled to long service 

leave of thirteen weeks on completion— 
(a) of ten years' continuous service within eleven 

calendar years; 
(b) any subsequent period of seven years continuous 

service within eight calendar years. 
(3) For the purposes of this clause the term "continuous 

service" shall be construed in accordance with subclause (4) 
of this clause. 



(4) An interruption in the service of an employee shall not 
count as service and shall break his/her continuity of service 
provided that— 

(a) any period of sick leave with pay; or 
(b) any continuous period of approved sick leave 

without pay that does not exceed 13 weeks; or 
(c) any continuous period of approved leave (other 

than sick leave) without pay that does not exceed 
two weeks; or 

(d) any continuous period of absence on worker's 
compensation that does not exceed 26 weeks; or 

(e) any period of approved leave without pay for the 
purpose of undertaking studies as referred to in 
Clause 29.—Leave Without Pay of this award; 

shall count as service and shall not be construed as a break 
of service; and— 

(f) any period of long service leave and any period 
of college vacation within that period; or 

(g) any period during a vacation for which the 
employee is not entitled to payment; or 

(h) any portion of a continuous absence on approved 
sick leave without pay that exceeds thirteen 
weeks; or 

(i) any portion of continuous absence on approved 
leave without pay that exceeds two weeks; or 

(j) any portion of a continuous absence on workers' 
compensation, that exceeds 26 weeks; or 

(k) any default period as defined; or 
(1) in the case of a temporary employee, any period 

not exceeding thirteen weeks during which the 
employee's services are not required, 

shall not count as service but shall not be construed as a 
break of service. 

(5) For the purposes of this clause, "default period" shall 
mean— 

(a) the period commencing from the third anni- 
versary— 

(i) of the date on which an employee becomes 
entitled to take long service leave for thirteen 
weeks; or 

(ii) if a postponement election by an employee 
has been approved under subclause (12) of 
this clause, the date on which the employee 
becomes entitled to take long service leave 
for one semester and ending on the date on 
which that entitlement has been completely 
taken. 

(b) where as at 1 January 1990, an employee had an 
entitlement to 26 weeks long service leave, the 
period commencing four years from the date on 
which that entitlement arose, and ending on the 
date on which that entitlement has been com- 
pletely taken. 

(6) Where an employee takes long service leave over 
more than one term, any period of college vacation that 
occurs between the terms shall be regarded as long service 
leave. 

(7) (a) The employer, on application by an employee, 
may approve the conversion of the employee's 
ordinary long service leave entitlement to ex- 
tended long service leave. 

(b) For the purpose of this subclause, "extended long 
service leave" means approved long service leave 
for a period longer than the period of ordinaiy long 
service leave specified in paragraphs (a) or (b) of 
subclause (1) of this clause; provided that the long 
service leave taken is not greater than twice the 
long service leave the employee would have been 
entitled to take plus any college vacation occur- 
ring in the period. 

(c) Extended long service leave shall be taken at a 
salaiy that is reduced in proportion to the longer 
period. 

(8) An employee who during the period of continuous 
service was employed on— 

(a) a part time basis is entitled to be paid the rate 
applying to that part time work during long 
service; 

(b) a full time basis and a part time basis is entitled 
to be paid during long service leave in proportion 
to the full time service and the part time service 
served during that period of continuous service. 

(9) Subject to subclause (12) of this clause, any 
entitlement to long service leave arising from part time 
service may be converted to long service leave for a shorter 
period provided that the salary applying shall be adjusted 
proportionately to reflect this. 

(10) (a) An application for long service leave shall be 
made by completing a long service leave applica- 
tion form authorised by the employer. 

(b) An application for long service leave shall be 
made to the employer— 

(i) in the year preceding the year in which long 
service leave is proposed to be taken; 

(ii) not later than the date specified by the 
employer by notice published in the Educa- 
tion Circular; and 

(iii) not later than two years after the date on 
which an entitlement to thirteen weeks' long 
service leave has accrued. 

(11) The employer may, on application by an employee 
made within two years of the date on which the employee 
becomes entitled to long service leave for thirteen weeks, 
approve of the employee postponing the taking of that 
entitlement ("a postponement election") until the employee 
becomes entitled to take long service leave over one 
semester. 

(12) (a) Long service leave shall be taken over a complete 
term or a complete semester or complete college year 
commencing in the year specified by the application from 
such date as is approved by the employer and any portion 
of a long service leave entitlement that is not exhausted by 
virtue of the operation of this subclause shall be credited to 
the employee; (the credit being a "carry-over entitlement"). 

(b) Notwithstanding paragraph (a) of this subclause, 
the employer may, in special circumstances, direct 
that the provisions of that subclause do not apply. 

(13) (a) An employee who has a carry-over entitlement 
(or carry-over entitlements) may take the long service leave 
entitlement pursuant to paragraph (b) of subclause (1) on a 
pro-rata basis before the expiry of seven years if the period 
of any carry-over entitlement (or carry-over entitlements) of 
the employee, when added to the period of pro-rata long 
service leave, equals one complete term. 

(b) The employer may, in special circumstances, 
permit an employee to take a carry-over entitle- 
ment before the employee's long service leave 
entitlement and the pro-rata long service leave 
equals one complete term. 

(14) The rate of salary payable to an employee during 
his/her long service leave shall not be affected by any 
college vacation, other than a summer vacation, that occurs 
during that leave. 

(15) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause and/or any proportional long 
service leave credit of an employee under the provisions of 
this clause shall be due— 

(a) as of the date of retirement, to an employee who 
is retired because of age or incapacity, provided 
that at least twelve months continuous service has 
been completed prior to the date of retirement; 

(b) as of the date of retirement, to an employee who 
retires at or over the age of 55 years provided that 
at least three years of continuous service has been 
completed prior to the date of retirement; 

(c) as of the date of his or her death in respect of a 
teacher who dies provided that the teacher has 



completed not less than 12 months of continuous 
service prior to the date of his or her death. 

(16) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause shall be made as soon as practicable 
after the date of the employee's resignation or dismissal, to 
an employee who— 

(a) resigns; or 
(b) is dismissed. 

(17) The long service leave credit of an employee for each 
period of continuous service less than that required to entitle 
the employee to long service leave shall be that proportion 
of thirteen weeks as the period bears to the total period of 
service required. 

(18) For the purposes of subclauses (15), (16) and (17) of 
this clause any long service leave entitlement of an 
employee shall include any carry-over entitlement but shall 
not include any pro-rata long service leave. 

(19) Except as provided in subclauses (15) to (18) 
inclusive, an employee shall not be entitled to a lump sum 
payment in respect of any period of continuous service 
prescribed in paragraphs (a) or (b) of subclause (1) but shall 
be entitled to a lump sum payment in relation to any 
carry-over entitlement that remains to be taken. 

(20) Where immediately prior to 1 January 1990, an 
employee has completed a period of continuous service 
exceeding ten years but not exceeding fifteen years but not 
taken long service leave in respect of that service, the 
employee may in lieu of any entitlement he or she would 
otherwise have in respect of that service under subclause (1) 
of this clause as in force after the commencement day 
elect— 

(a) to complete the fifteen years of continuous service 
and upon completion be entitled to 26 weeks long 
service leave; or 

(b) to be credited as at 1 January 1990 with long 
service leave in accordance with the following 
formula— 

A = 91 + (B x 91) 

C 
A representing the number of days long service 

leave credited; 
B representing the number of days continuous 

service in excess of ten years; 
C representing the number of days of continu- 

ous service in the five year period between 
the employee's 10th and 15th year of 
continuous service. 

(21) For the purposes of paragraph (b) of subclause (1) 
of this clause as in force after 1 January 1990 through 
regulation pursuant to the Education Act 1928, a seven year 
period referred to in that subclause, commences— 

(a) where an election is made under paragraph (a) of 
subclause (20), after the day on which fifteen 
years of continuous service is completed; and 

(b) where an election is made under paragraph (b) of 
subclause (20), on 1 January 1990. 

(22) Where as at 1 January 1990, an employee had an 
entitlement to 26 weeks of long service leave, the employee 
shall commence that leave not later than four years from the 
date on which that entitlement arose. 

26.—Public Holidays. 
When any of the following days falls within a college 

term they shall be allowed as holidays with pay: 
Good Friday, Easter Monday, Easter Tbesday, Anzac 
Day, Labour Day, Foundation Day, Queens Birthday 
(on the day proclaimed), Christmas Day, Boxing Day, 
New Years Day and Australia Day. 

27.—Sick Leave. 
(1) Subject to this clause the employer may grant an 

employee leave on full pay, leave on half pay or leave 
without pay because of illness or disability. 

(2) (a) An application for sick leave shall be made by an 
employee not later than the day on which he/she 
resumes duty following an absence because of 
sickness. 

(b) In the event of sick leave being required for an 
extended period of ten working days or more, a 
sick leave application will be required by the end 
of the first ten days and monthly thereafter for as 
long as the absence continues. 

(3) Subject to paragraph (b) hereof, the employer 
(a) shall not grant sick leave unless the application 

therefor is supported by the certificate of a legally 
qualified medical practitioner approved of by the 
employer stating— 

(i) the nature of the employee's illness or 
disability; and 

(ii) the period during which the employee is unfit 
for duty. 

(b) If the employer is satisfied that it is not possible 
for an employee to obtain such a certificate the 
employer in lieu may require the applicant to 
produce a certificate from a person specified by 
the employer. 

(4) The employer may grant an employee non-cumulative 
sick leave with pay without the production of a medical 
certificate for absence not exceeding a total of three days in 
any year; providing that no such leave will be granted for 
any day immediately preceding or immediately following a 
college vacation or the Easter holiday period; or immedi- 
ately preceding leave granted to attend examinations. 

(5) A permanent employee is entitled to a cumulative 
credit towards sick leave on full pay and half pay (referred 
to in this clause as a "sick leave credit") as follows— 

Credit towards Credit towards 
leave on full leave on half 

pay pay 
On permanent appointment 5 2 
On completion of 6 months' 
continuous service from 
permanent appointment 5 3 
On completion of 12 months' 
continuous service from 
permanent appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(6) In respect of service on and after 1 January 1992, a 
temporary employee is entitled to a cumulative credit in 
working days towards sick leave as follows: 

Credit towards Credit towards 
leave on full leave on half 

pay pay 
On temporary appointment 3 1 
On completion of 3 months' 
continuous service from 
temporary appointment 2 1 
On completion of 6 months' 
continuous service from 
temporary appointment 5 3 
On completion of 12 months' 
continuous service from 
temporary appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(7) The employer shall not grant an employee sick leave 
with pay unless the employee has an appropriate sick leave 
credit. 

(8) Sick leave with pay taken by an employee shall be 
deducted from his/her sick leave credit at the rate of one day 
for each working day including public holidays that the 
employee is on such leave. 

(9) Where an employee's sick leave credit on full pay is 
exhausted, the employer may, on application by the 
employee, allow any credit towards sick leave on half pay 
to be converted to sick leave on full pay provided that the 
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conversion is at the rate of two half pay days for one full 
pay day and the credit towards sick leave on half pay shall 
be reduced accordingly. 

(10) When an employee's credit towards sick leave with 
pay becomes exhausted, the employer may grant a credit 
towards sick leave on full pay of one day for each day that 
the employee is entitled to long service leave and the 
entitlement to long service leave shall be reduced accord- 
ingly. 

(11) For the purposes of this clause "service" includes— 
(a) any period of leave except— 

(i) leave granted without pay in excess of ten 
working days; and 

(ii) any continuous period of sick leave without 
pay in excess of three months. 

(b) service before 1 January 1975 as a monitor or as 
a student with allowances in a teachers' college. 

(12) An employee is not entitled to sick leave with pay 
in respect of an illness or disability— 

(a) caused by that employee's misconduct; or 
(b) caused by circumstances within that employee's 

control. 
(13) Unless otherwise provided for in this clause no 

previous contract of employment between a teacher and the 
employer will have any bearing on the entitlement to sick 
leave. 

(14) Where an employee— 
(a) resigns from the permanent staff; 
(b) is appointed a temporary employee; and 
(c) the temporary appointment is, exclusive of college 

vacations, continuous with that person's service as 
a permanent employee, 

that person shall be credited with any sick leave to which 
he/she was entitled on the date of resignation. 

(15) Where an employee who retires on medical grounds 
is subsequently re-employed as a teacher, that teacher shall 
be credited with any sick leave credit to which he/she was 
entitled as of the date of retirement. 

(16) Where a temporary employee is appointed to the 
permanent staff and the permanent appointment is continu- 
ous with that person's service as a temporary employee, 
he/she shall retain any sick leave credit to which that person 
was entitled as a temporary employee immediately before 
his/her appointment as a permanent employee. 

(17) Where a temporary employee ceases service that 
person shall lose his/her sick leave credit unless— 

(a) the cessation is due to a term vacation; or 
(b) that person's services are not required for a period 

that does not exceed twelve weeks. 
(18) Subject to subclause (20) of this clause, the employer 

shall not grant sick leave with pay to an employee who is 
on leave. 

(19) Where the employer is satisfied that the sick leave 
sought by an employee— 

(a) arises from illness during the employee's long 
service leave; and 

(b) results in the employee being confined to his/her 
residence or to a hospital for a period of fourteen 
days or more, 

the employee may be granted sick leave in respect of the 
period during which that person was sick while on leave and 
where he/she does so the period shall not be reckoned as 
long service leave. 

(20) Where an employee is on sick leave on the last 
working day before the beginning of a college vacation or 
public holiday and resumes duty on the first working day 
following the vacation or public holiday that period of sick 
leave shall be deemed to have ended on the last working day 
before the vacation or public holiday. 

(21) Where an employee is on sick leave on the last 
working day before the beginning of college vacation and 
continues on sick leave on the first working day following 
the vacation that employee shall— 

(a) in relation to the summer vacation, receive full 
pay for the period of the vacation; and 

(b) in relation to a term vacation— 
(i) receive full pay for the period of the vacation 

if on sick leave on full pay; or 
(ii) receive half pay for the period of the vacation 

if on sick leave on half pay; or 
(iii) receive no pay for the period of the vacation 

if on sick leave without pay, 
but the period of the vacation shall not form part 
of the period of sick leave. 

(22) Where an employee— 
(a) applies for sick leave with pay because of an 

illness or disability in respect of which he or she 
is not required to be confined to his or her house 
or a hospital; and 

(b) is entitled to a period of long service leave, 
the employer may require the employee to 

apply for and take all or part of the period of long 
service leave to which he/she is entitled in place 
of an equivalent period of sick leave. 

(23) (a) A employee who is absent from duty because of 
a war-caused injury or disability is entitled, in 
addition to any other sick leave credit provided for 
under this award, to an additional credit in 
working days towards sick leave on full pay as 
follows— 

(i) in respect of service before 1 July 1967— 
(aa) on the date of appointment—ten days; 
(bb) on completion of twelve months' con- 

tinuous service—ten days; 
(cc) for each twelve months' of continuous 

service after the first twelve months' of 
continuous service and any further serv- 
ice up to his/her fifth year of service— 
ten days for each year but with no 
accumulation in excess of 60 days and 
no re-accumulation; 

(ii) in respect of service on and after 1 July 
1967— 
(aa) on the date of appointment—fifteen 

days; 
(bb) on completion of twelve months' con- 

tinuous service—fifteen days; 
(cc) for each twelve months' continuous 

service after the first twelve months' of 
continuous service—fifteen days. 

(b) A employee's additional sick leave credit under 
the provisions of subparagraphs (i) or (ii) of 
paragraph (a) above shall be reduced by one day 
for each working day including public holidays 
the employee is on sick leave with pay because of 
war-caused injury or disability. 

(c) A war-caused injury or disability is an injury or 
disability which is certified by the Department of 
Veteran's Affairs of the Commonwealth to be 
war-caused. 

28.—Maternity Leave. 
(1) A pregnant employee wishing to take maternity leave 

shall apply for such leave no later than ten weeks before the 
expected date of birth of the child. 

(2) An application shall be in the form approved by the 
employer and supported by a certificate of a registered 
medical practitioner stating the expected date of birth of the 
child. 

(3) Maternity leave may be taken for a period not longer 
than twelve months provided that maternity leave for an 
employee appointed for a fixed term shall not extend beyond 
that fixed term. 
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(4) If an application by an employee is supported by a 
certificate of a registered medical practitioner, the employer 
may approve— 

(a) the commencement of maternity leave on a day 
during the six weeks before the expected date of 
birth of the child; or 

(b) the resumption of duty by an employee on a day 
during the six weeks after the date of birth of the 
child. 

(5) Subject to subclauses (3) and (4) of this clause, an 
employee on maternity leave may apply for an extension of 
or a reduction in the period of maternity leave granted to her. 

(6) If an application is made under subclause (2), (4) or 
(5) of this clause for a period of maternity leave the 
employer may determine that it shall expire on the last day 
of a college vacation. 

(7) Except to the extent that an employee takes annual 
leave (where applicable) or long service leave concurrently 
during her absence from duty, maternity leave is leave 
without pay. 

(8) Maternity leave— 
(a) does not count as service; and 
(b) does not break the continuity of service in relation 

to entitlement to sick leave or long service leave. 
(9) Maternity leave shall not be deemed to be absence on 

sick leave or long service leave. 
(10) Maternity leave does not break the continuity of 

service in a qualifying period for promotion or transfer if the 
qualifying period has commenced at the time the maternity 
leave is taken. 

(11) If maternity leave is taken in a qualifying period for 
promotion of transfer, subclause (10) of this clause applies 
only to the maternity leave for the first pregnancy. 

(12) In subclauses (10) and (11) of this clause "qualifying 
period for promotion or transfer" includes a requirement to 
have a period of experience of a particular kind for a 
promotion or transfer as determined by the employer and 
published in the Education Circular. 

29.—Leave Without Pay 
(1) Subject to this award, the employer may grant an 

employee leave without pay. 
(2) Any continuous period of leave without pay exceeding 

ten working days granted under this clause; 
(a) does not count as service; and 
(b) does not constitute a break in continuous service. 

(3) Notwithstanding anything in this clause, the employer 
may declare that leave granted to an employee on and after 
1 January 1964 for the purpose of undertaking studies 
directly related to the duties as an employee constitutes 
service. 

30.—Short Leave. 
(1) The employer may grant an employee leave with pay 

not exceeding a total of three days in any year to conduct 
urgent personal business which cannot reasonably be 
transacted outside hours of duty ("short leave"). 

(2) The employer shall not grant short leave in respect of 
any day immediately preceding or immediately following a 
college vacation or the Easter holiday period; or immedi- 
ately preceding leave granted to attend examinations. 

31.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee— 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a Union nominated representative of 

employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; or 

(iv) who as a Union nominated representative of 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
subclause (1) of this clause shall only be ap- 
proved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; and 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
college not being unduly affected. 

32.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties 
to this award. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
subsequent year does not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or college vacation falls 
during the duration of a course a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
college not being unduly affected and to the convenience of 
the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 



application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

11. Part IV—Other Provisions: Renumber Clause 24.— 
Deduction of Union Subscriptions and Clause 25.—Liberty 
to Apply) as 33 and 34 respectively. 
12. Clause 34.—Liberty to Apply: Delete this clause and 
insert the following in lieu thereof: 

34.—Liberty to Apply 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment; 
promotional appeal system; 
lecturer training; 
class sizes; 
higher duties allowance—subclause (1) of Clause 
12.—Higher Duties; 
Appendices 1-11. 

13. Clause 34.—Liberty to Apply: Immediately following 
this clause, add the following new clauses: 

35.—Hours. 
(1) Subject to this clause, the weekly tour of duties for all 

full time members of the teaching staff shall be the 
equivalent of 30 hours at such times as required by the 
employer. 

(2) Subject to this clause, the hour of class instruction 
which employees are required to take as part of their normal 
duties and which falls after 5.30pm on any day, or on 
Saturday morning, shall count as equivalent to one and 
one-half hours in the weekly total. 

(3) (i) The allocation of duty hours for each employee as 
between teaching and other duties shall be at the 
discretion of the employer. 

(ii) Each member of the teaching staff shall be 
required to teach for a maximum of 22 equivalent 
hours per week unless otherwise provided for in 
this award. 

(4) Part time payments for periods in excess of the 
allocated duty hours of a teacher shall commence with the 
completion of the first half hour per week, and additional 
payments shall be in multiples of half an hour. 

(5) Notwithstanding the foregoing provisions of this 
clause the hours of duty for Directors of Regional Colleges 
of Technical and Further Education, Associate Directors, 
Counsellors, Senior Counsellors, Regional Co-Ordinators, 
Curriculum Officers 1, Curriculum Officers 2, Senior 
Curriculum Officers and Centre Managers 1 and 2 shall be 
37 and a half hours per week. 

36.—Modernisation of Conditions of Employment. 
(1) (a) The employer and the Union shall consider the 

means of regulating the conditions of employment 
of employees, including award regulation, with a 
view to modernising these to provide for more 
flexible and efficient work arrangements, en- 
hanced productivity, improved quality of working 
life, the development of skills and job satisfaction 
and shall act to achieve these ends co-operatively. 

(b) The process in paragraph (a) hereof shall be 
ongoing. 

(2) Any discussions between the parties must be premised 
on the understanding that: 

(a) a majority of employees must genuinely agree; 
(b) no employee will suffer a reduction in ordinary 

earnings as a result of the change; 
(c) the Union must be party to any agreement. 
(d) where any employees are holding discussions 

which would require any award variation, the 
Union shall be invited to participate; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) subject to the provision of this award, any 
agreement reached shall be ratified by the Tribu- 
nal. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

37.—Notification of Change. 
(1) (a) Where the employer has made a definite decision 

to introduce major changes that are likely to have 
significant effects on employees' conditions of 
employment or employment, the employer shall 
notify the employees who may be affected by the 
proposed changes and the Union. 

(b) For the purpose of this clause "significant 
effects" include termination of employment; 
major changes in the composition, operation or 
size of the employer's work force or in the skills 
required; elimination or diminution of the job 
opportunities, promotion opportunities or job 
tenure; the need for retraining or transfer of 
employees to other work or locations and restruc- 
turing of jobs. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction 
of the changes referred to in subclause (1) of this 
clause; the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised 
by the employees and/or the Union in relation to 
the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) of this clause, unless by prior 
arrangement, the Union is represented on the body 
formulating recommendations for change to be 
considered by the employer. 

(c) For the purposes of such discussion an employer 
shall provide to the employees concerned and the 
Union all relevant information about the changes; 
including the nature of the changes proposed, the 
expected effects of the changes on employees and 
any other matters likely to affect employees; 
provided that the employer shall not be required 
to disclose confidential information, the disclo- 
sure of which would be inimical to the employer's 
interests. 

38.—Consultation Provisions. 
(1) Subject to this award the employer and the Union shall 

consult with each other on issues affecting or relating to 
conditions of employment. 

(2) The employer and the Union shall participate in a joint 
representative consultative body for this purpose. 

(3) The joint representative consultative body shall meet 
regularly. 

(4) The employer and the Union shall establish and 
maintain other means for consultation as appropriate and/or 
necessary. 
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(5) The parties will apply the following policy for dealing 
with all issues related to or affecting conditions of 
employment. 

(a) Identified and accepted channels of communica- 
tion and methods of communication. 

(b) Reasonable notice of the detail of any industrial 
issues. 

(c) Reasonable specification of detail of an issue. 
(d) Reasonable notice of significant proposed changes 

and of proposed changes which may have a 
significant effect on terms and conditions or work 
practices. 

(e) Reasonable detail of proposed changes, expected 
impact and grounds. 

(0 Considered response, in terms, within a reasona- 
ble period. 

(g) Expeditious discussions as necessary— 
(i) agenda items to be specified prior to meeting; 

(ii) pending outcome of discussions, neither 
party to attempt to pre-empt; 

(iii) at the conclusion of each session the parties 
to jointly summarise on a without prejudice 
basis, the situation between them, specifi- 
cally detailing issues agreed and on what 
terms and specifically detailing issues disa- 
greed and the respective positions in terms; 

(iv) specify timetables of implementation; 
(v) specify timetables of further discussions, if 

any; 
(vi) all pilot and trial program implementation be 

jointly designed, conducted, monitored and 
evaluated. 

14. Schedule C—Appointment, Promotion, Transfer, Re- 
lieving and Travelling Allowance; Delete the word and 
numerals "Clause 13", "Clause 14" and "Clause 18" in 
the heading to this schedule and insert "Clause 14", 
"Clause 15" and "Clause 19" in lieu thereof. 

COAL INDUSTRY TRIBUNAL— 

Awards/Agreements— 
Variation of— 

COAL MINING INDUSTRY (MINERS) AWARD 1990 
No. 12 of 1990. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 15th day of April, 1993. 
Application No. 4 of 1993. 

Between; 
Coal Miners Industrial Union of Workers of Western 

Australia, Applicant 
and 

Western Collieries Ltd and Griffin Coal Mining Co. Ltd, 
Respondents. 

In the matter of; Application to vary arrangements regarding 
rostered days off. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend 
subclause 10(4) of the Coal Mining Industry (Miners) 
Award 1990. 

Clause 10 deals with holidays and subclause 10(4) 
provides that where an employee is rostered off on a holiday, 
the employee shall have one day added to his annual leave. 

The proposal now before the Tribunal is that that clause 
be deleted and in its place a new subclause inserted which 
provides, in effect, that where an employee's rostered day 

off occurs on a holiday, he will take the rostered day off on 
the next ordinary shift, or where that rostered day off falls 
on a Friday which is a holiday, then the rostered day off will 
be taken on the preceding day. 

The Companies agree with the claim lodged by the Union. 
Indeed, the information before the Tribunal is that insofar 
as Griffin Coal Mining Co. Ltd is concerned, it has, 
notwithstanding the existing Award provision, as a matter 
of practice applied the formula which is sought to be inserted 
into the Award on this occasion. Western Collieries Ltd 
consents to the arrangement. It acknowledges that the new 
arrangement provides more flexibility and avoids, if nothing 
else, the need to prolong annual leave. 

The Tribunal is therefore unanimously of the view that 
the amendment ought to be made in terms of the schedule 
to the application. By consent that amendment is to take 
effect from this date. 

Order. 
Having heard on Mr I. Stewart behalf of the Applicant and 

Mr G.E. Bull on behalf of the Respondents, the Tribunal, 
doth hereby order— 

That Clause 10.—Holidays of the Coal Mining 
Industry (Miners) Award 1990 be amended with effect 
from the 15th day of April, 1993 by deleting subclause 
(4) and inserting in lieu thereof the following— 

(4) Where a holiday as prescribed by this clause 
falls on the employee's rostered day off, the 
employee's next ordinary rostered shift shall 
be classified as the employee's rostered day 
off except where the rostered day off falls on 
a Friday, the preceding day shall be classified 
as the employee's rostered day off. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

COAL MINING INDUSTRY (STAFF) AWARD 1990 
No. 14 of 1990. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 15th day of April, 1993. 
Application No. 1 of 1993. 

Between: 
Griffin Coal Mining Co. Ltd, Applicant 

and 
Australian Colliery Staff Association, Respondent. 

In the matter of: Application to amend the superannuation 
provisions for employees of Griffin Coal Mining Co. Ltd. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend Clause 
24 and, incidentally. Clause 2 of the Coal Mining Industry 
(Staff) Award 1990. 

Clause 24 deals with award superannuation. It seems that 
in the middle of last year Griffin Coal Mining Co. Ltd 
restructured its superannuation schemes with die conse- 
quence that the Griffin Group Superannuation Fund, a 
defined fund in the Award, was in effect closed and a new 
scheme established known as the Griffin Superannuation 
Plan, which provides increased benefits beyond those which 
would currently be required by the Award. 

The Company now seeks, therefore, to delete from the 
Award reference to the Griffin Group Superannuation Fund 
in order that the Fund can be finally closed and the new 
superannuation scheme carry on without further ado. 

The Union agrees that the amendments should be made 
in order that the Group Superannuation Fund can be wound 
up. It is fair to say, however, that it has some reservations 
about there being no reference in the Award to superannua- 
tion for employees of the Company, as will be the 



consequence of the amendment; but for the time being the 
Union is satisfied that that will not cause any detriment to 
its members and therefore is prepared for the Tribunal to 
make the amendment to the Award. 

We are unanimously of the view that the amendment as 
sought should be made. There will be a consequential 
amendment to the arrangement clause. Clause 2, because the 
new title to Clause 24 will no longer be "Award 
Superannuation" but "Award Superannuation—Western 
Collieries Ltd" because, by virtue of the amendment, there 
will be no reference to Griffin employees. It seems sensible 
that the clause should have a heading which accurately 
records to whom it relates. 

By consent the order is to take effect from this date. 

Order. 
Having heard Mr G.E. Bull on behalf of the Applicant and 

Mr I. Stewart on behalf of the Respondent, the Tribunal, 
doth hereby order— 

That the Coal Mining Industry (Staff) Award 1990 
be amended with effect from the 15th day of April, 
1993 by— 

(1) adding to Clause 2.—Arrangement "— 
Western Collieries Ltd Only" after the 
figures and words "24. Award Superannua- 
tion". 

(2) deleting Clause 24.—Award Superannuation 
and inserting in lieu thereof the following— 
24.—Award Superannuation—Western Col- 

lieries Ltd Only. 
(1) Definitions 

(a) "The Fund" means Western Col- 
lieries Ltd Retirement and Assur- 
ance Plan or Westscheme. 

(b) "Fund Member" means an em- 
ployee of Western Collieries Ltd, 
other than a casual employee who 
is a member of the Western Col- 
lieries Ltd Retirement and Assur- 
ance Plan or Westscheme. 

(2) Contributions 
(a) Western Collieries shall contribute 

to the Fund in accordance with the 
Fund's trust deeds and rules. 

(b) The rate of employer contributions 
shall be based on a formula com- 
prising 3% of the 110 ton truck rate 
(inclusive of 15% shift loading 
where appropriate) as prescribed 
for employees of Western Collier- 
ies Limited under the Coal Mining 
Industry (Miners) Award 1990, or 
any award in replacement thereof. 

(c) The rate of employer contributions 
to the Fund will be reviewed to 
reflect adjustments in the 110 ton 
truck rate (including 15% shift 
loading) referred to in paragraph 
(b) hereof, and any such review 
shall apply from the date of the 
relevant adjustment to the rate 
prescribed in the said Award. 

(d) In the event of disagreement as to 
the rate to apply, the matter will be 
referred to the Tribunal for deter- 
mination. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL— 
Disputes—Matters referred— 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 4th day of November, 1992 and the 
25th day of March, 1993. 

Application No. 23 of 1992. 
Between: 

Western Collieries Limited, Applicant 
and 

Coal Miners Industrial Union of Workers of Western 
Australia, Respondent. 

In the matter of: Mobility of underground miners— 
Company's right to transfer underground miners between 
operations. 

Decision of the Tribunal. 
THE CHAIRMAN: The Applicant operates two under- 
ground mines at Collie, the WD6 and the WD2, as well as 
an open cut mine. The two underground mines are 
approximately 10 kms apart and together produce in the 
order of 750,000 tonnes, two-thirds of which currently is 
produced from the WD6 mine. Ninety-three persons, whose 
employment is governed by the Coal Mining Industry 
(Miners) Award 1990, are employed by the Applicant at the 
WD6 mine and 77 at the WD2 mine. 

The operations at the WD6 mine are being scaled down 
and expected to end in approximately 12 to 18 months' time 
when the mine will close. The Applicant intends that the 
majority of the men and equipment employed at the WD6 
mine will be transferred to the WD2 mine, which will 
ultimately have an output in the order of that which is 
currently jointly produced by both mines. To this end, the 
Applicant plans to transfer men and equipment progres- 
sively from the WD6 mine to the WD2 mine on a needs basis 
so that it is able to maintain what it calls a "proper mix of 
skills" at each mine. In short, it wants to ensure that while 
each of the mines continues to operate, the most efficient 
use of the manpower is available at each mine. 

The Applicant's attempts to transfer miners on this basis 
has met with objection from the Respondent. The Respon- 
dent does not object to the transferring of men and 
machinery as such, but objects to the men being transferred 
other than in accordance with their pit or mine seniority. 

When an employee commences employment at a mine he 
is required to "sign on" and the date an employee last 
signed on determines his seniority in the mine. This is to be 
distinguished from district seniority, which is determined by 
the date an employee commences his current employment 
in the industry in the Collie district, whatever the Company 
and whatever the mine. Pit seniority operates so that 
promotion through the various classifications under the 
Award is determined on a seniority basis. The most senior 
person fills the most senior or highest paid classification, 
unless of course that person refuses advancement, in which 
case his name goes to the bottom or back of the seniority 
list. This system of advancement is recognised in the Award 
by paragraph 18(3)(b). 

The Respondent argues that by transferring employees 
from the WD6 mine to the WD2 mine, other than on a 
seniority basis, the Applicant is acting in breach of the spirit, 
if not the letter, of the Award. In essence, the Respondent 
argues that those at the WD2 mine should have the first 
option, in order of seniority, to take up new positions as they 
occur at that mine and those who are transferred from the 
WD6 mine should go to the back of the seniority list at the 
WD2 mine, irrespective of their place in the seniority list 
at the WD6 mine. Furthermore, the Respondent argues that 
by adopting a different process the Applicant is not only in 
breach of the Award, but avoids the obligation to train 
employees in the lower classifications at the WD2 mine to 
become competent in the more highly skilled classifications. 
In addition, the Respondent argues that there could be a loss 
of income for employees through lost opportunity to work 
at the face, and therefore to earn the extra experience 
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allowances provided in the Award. Moreover, the Respon- 
dent says that the Applicant's proposal puts commercial 
expediency before safety. The evidence is that the roof 
structures at the WD6 mine and at the WD2 mine are 
different so that those who are now employed at the WD2 
mine would be better equipped to occupy the more senior 
positions than those who have recently arrived from the 
WD6 mine. 

The Respondent does not shy away from the fact that a 
consequence of its proposal is that towards the end of the 
life of the WD6 mine the workforce at that mine will be 
composed almost entirely of those at the top of the pit 
seniority list there, and therefore the most skilled, and that 
some of those persons will, because of the reduced size of 
the workforce at that mine, have to perform tasks which are 
currently carried out by more junior and less skilled 
employees. However, the Respondent's answer to that 
eventuality is that most of those now near the top of the 
seniority list at the WD6 mine were given an opportunity 
to be employed at the WD2 mine when it was opened up 
some time ago, but elected not to do that and as such should 
not now have "their cake and eat it too". 

The Applicant says that the seniority system is an undue 
interference with its managerial prerogative to operate the 
mines in the most efficient way possible. It says it is 
inefficient to have skilled persons at the WD6 mine doing 
work which is ordinarily done by those employees in the less 
skilled classifications when they could be more gainfully 
employed at the WD2 mine. The Applicant argues that it 
needs the best qualified employees to implement properly 
the change from two mines to one. Although the Applicant 
acknowledges that seniority has been a feature of the 
industry for some time, it contends that it is not, and ought 
not to be, sacrosanct and points to the fact that seniority no 
longer exists at the coal handling plant, certainly in the way 
in which it once did. In addition, it refers to and relies on 
the decision of the Tribunal in Application No. 2 of 1988 
between Western Collieries Limited and Coal Miners 
Industrial Union of Workers of Western Australia (1988) 68 
WAIG 2377 which dealt with the interaction of the 
workforce between the operations at Western No. 3 and 
Western No. 5 mines. The Applicant argues that so long as 
it is managing its affairs in a way which does not 
unreasonably impact on the workforce, the Tribunal should 
not, as a matter of principle, interfere with its legitimate 
right to manage its affairs in an efficient way. In this respect, 
Mr Bull, for the Applicant, referred to, inter alia, a recent 
decision of the Federal Coal Industry Tribunal in Metals and 
Engineering Workers Union v. South Blackboard Coal Ltd 
Print CR 4558 for a restatement of that principle in the coal 
industry. 

Despite formal and informal conferences, the parties have 
been unable to reach agreement on the matter. As such, the 
question of whether, and if so to what extent, the Applicant 
should be able to transfer its employees from one of its 
underground minesites to the other comes before the 
Tribunal for determination. The nominee members of the 
Tribunal are evenly divided on the matter and therefore, 
pursuant to s.14(4) of the Coal Industry Tribunal of Western 
Australia Act 1992, the opinion of the Chairman prevails. 

There can be no doubt that mine, as well as district, 
seniority has a long established custom and practice in the 
coal industry at Collie, as indeed it has with the industry 
elsewhere in the nation. Furthermore, there can be no 
disguising the fact that it is a custom and practice which is 
recognised in the Award and, moreover, it was retained in 
the Award when the new Award was settled last year. 
Furthermore, as Mr Wood says, the Tribunal in years past 
has placed much credence on the concept of seniority. In the 
mid 1950's, for example, there were numerous cases centred 
on the seniority provisions in consequence of reductions in 
employment levels at the Proprietary Mine, the Co- 
operative Mine and at the Stockton Open Cut, to name but 
a few. However, much has changed since then. The 
industrial culture, including that in the mining industry, has 
shifted from the maintenance of past work practices to the 
encouragement of flexibility in the workplace designed to 
improve efficiency and increased job satisfaction. Indeed, it 

may well be argued that this has been brought about by the 
inflexibility of the past, which has made industry in this 
country largely uncompetitive with disastrous results for the 
nation and its citizens. There is a nationwide move towards 
restructuring and efficiency, as is evidenced by the Wage 
Fixing Principles. As a consequence, no one to my 
knowledge, whether he is a representative of a union or an 
employer, seriously challenges the need to remove restric- 
tive work practices and introduce efficiencies designed to 
benefit both employer and employee. As difficult as it may 
be for some to accept, the nation can no longer afford 
restrictive work practices previously fostered by both 
management and union alike. That is all the more so in the 
coal industry where, unlike the situation in the 1950's and 
1960's, there is now competition for coal as a fuel source 
and a general expectation within the community that if the 
coal industry is to survive, efficiencies must be introduced. 
Already a number of significant changes in the workplace 
have been introduced in the coal industry at Collie, mostly 
by agreement between the employers and the unions. That 
is to the credit of all in the industry, not the least of whom 
are the Respondent's officials who, as never before, are 
required to adjust to rapid change. But just as there is no 
justification of change for changes sake, there is equally no 
justification for the proposition that because some changes 
have been made, no further changes should be made. Where 
changes can be made in the interests of efficiency without 
risk to the safety and well-being of the employees, they 
ought to be made. 

There is some justification for the Respondent's com- 
plaint that it is rather odd that the Applicant should raise the 
matter in this way at this time. It is a matter which might 
more appropriately have been addressed when the Award 
was settled last year, even if it was done so only by inserting 
a liberty to apply provision into the Award, as is the case 
for the shift work provisions. However, it is undoubtedly the 
case, as Mr Bull submits, that because an employer has 
followed a particular management practice for a long time, 
industrial tribunals should not regard the employer as being 
committed to that course forever (see: Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
Robe River Iron Associates (1986) 67 WAIG 2 at 11). As 
the Tribunal has previously pointed out, although custom 
and practice is a consideration in determining the equities 
and merits of any particular case, the fact that there may 
have been inefficient management practices in the past 
cannot be allowed to stand in the way of the implementation 
of more efficient practices in the future (see: Application 
No. 13 of 1992, The Coal Miners Industrial Union of 
Workers of Western Australia v. Griffin Coal Mining 
Company Pty Ltd (1992) 72 WAIG 2968). 

Moreover, I do not read the Award as requiring the 
transfer of employees from one minesite to another to be on 
the basis of seniority. Seniority is mentioned in Clauses 18 
and 21 of the Award. Clause 21 deals with the reduction of 
the workforce in the district and with the re-employment of 
retrenched employees, which is not an event occurring on 
this occasion. Pit seniority is more relevantly referred to in 
subclause 18(3) of the Award. That subclause provides as 
follows— 

"(3) Seniority 
(a) In the event of an employee leaving a mine 

to act as general secretary or other executive 
officer of the Union or employees' inspector 
of mines, the employee shall retain seniority 
within the meaning of this Award, in the 
class of work and at the mine where 
employed at the time of so leaving. Provided 
that, if such mine has closed down or is about 
to close down, the employee may claim and 
shall rank for district seniority under this 
clause of this Award as from the date of first 
signing on in the industry. 

(b) The seniority of an employee shall date from 
the day the employee last signed on at the 
mine. Any employee refusing advancement 
shall revert to the back of the seniority list, 
but if such employee accepts advancement at 
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a later date and reaches the top classification 
that employee then regains full seniority 
rights. 

(c) In the event of an employee being appointed 
as a deputy the employee shall revert to the 
bottom of the Miners' Union district senior- 
ity list should the appointment as deputy 
terminate." 

It will be seen that paragraph (a) deals with the situation 
of an employee leaving the mine to fulfil certain offices, 
which is not the occurrence here. Paragraph (c) deals with 
the case where employees pick up appointments as deputy 
and, in any event, that paragraph says nothing of pit 
seniority. Clearly, paragraph (b) has more relevance than the 
other paragraphs, but it does not deal with the question of 
transfer. The most that can be read into that paragraph is that 
advancement within the workforce at a particular mine is to 
be determined by pit seniority at that mine. There is much 
to be said for the Applicant's argument that new and vacant 
positions at the WD2 mine are not being created, but their 
positions being transferred from the WD6 mine to the WD2, 
along with their occupants, so there is no question of there 
being scope for advancement as between the existing 
employees at the WD2 mine. Certainly there is no warrant 
to read into paragraph 18(3)(b) the transfers are to be made 
on the basis of junior employees with preference to senior 
employees at the WD6 mines. It could just as equally be said 
that seniority is satisfied if the more senior men go before 
the juniors. Indeed, the evidence is that in transferring 
employees from underground to the open cut mine, the 
seniority system is applied on the basis of the most senior 
person going to the surface. 

In any event, if the Award were to prevent transfers other 
than on the basis of seniority, it cannot withstand scrutiny 
in the current environment. The Wage Fixing Principles, 
which the Respondent, like most other unions, has under- 
taken to abide by, have as an underlying theme restructuring 
and efficiency in preference to retaining restrictive work 
practices. It is clearly in the interests of efficiency that there 
be a proper balance of skills at each of the particular 
minesites. Strict adherence to the policy of seniority would 
give rise to the very real prospect of an imbalance of 
underutilisation of the skills of the relevant workforce at the 
WD6 mine. If the skills of those persons could better be used 
in another place, then it is not sensible that the Applicant 
be prevented from utilising those skills in that other place 
simply because of long established seniority rules. That is 
all the more so on this occasion. The intention all along was 
that as the level of production fell at the WD6 mine, it would 
be increased at the WD2 mine in order to maintain the 
existing levels of underground production. To that end, 
employees and equipment would be transferred from the 
WD6 mine to the WD2 mine without loss of employment. 
In those circumstances, it does not seem in the slightest 
unfair that people who work in the WD6 mine should be 
retained in the same, or a similar, role at the WD2 mine, so 
far as is possible. The position may well have been different, 
although I make no comment about it had the WD6 mine 
been closed without its operations being transferred, or 
integrated, into the WD2 mine, but that is not the case. 

As the Tribunal pointed out, in Application No. 2 of 1988 
(supra) seniority cannot of itself be allowed to stand in the 
way of efficiency. Much the same view was expressed by 
Watson J in Commonwealth Steel Co. Ltd v. Federated 
Ironworkers Association (1975) AILR 231 to which Mr Bull 
referred (see too: Australasian Meat Industrial Employees' 
Union, Industrial Union of Workers, Western Australian 
Branch v. The Western Australian Meat Commission (1991) 
72 WAIG 165). Similarly in special cases, the Federal Coal 
Industry Tribunal has not regarded the seniority provisions 
in its awards as being inviolate as is evidenced by the 
decision in Broken Hill Co Pty Ltd v. The Australasian Coal 
and Shale Employees Federation and Others (Print CR 
4033). In that case the Tribunal granted an exception to 
district seniority provisions governing the re-employment of 
retrenched employees (in much the same way as subclause 
21(2) of the Award operates in this State) to enable BHP to 

transfer surplus employees to a mine it had purchased in 
preference to employees earlier retrenched from that mine. 

In the case of those employees who commenced 
employment with the Applicant from and after 1987, the 
case for restricting their transfer in the way proposed by the 
Respondent is virtually unsustainable. The evidence dis- 
closes that at least since 1987 employees engaged by the 
Applicant have been engaged on their express undertaking 
to "be prepared to work wherever you are required by 
WCL". In those circumstances, whatever the practice has 
been in the past, there is little scope for those employees to 
complain if the Applicant decides, as it has, to transfer 
employees from one minesite to another. 

There is really no evidence of any hardship to the 
employees as a result of the Applicant transferring them, 
other than on a seniority basis. Tie evidence is that, as with 
the WD6 mine, transport is and will continue to be provided 
from Collie for employees employed at the WD2 mine. 
Concern was expressed by Mr Wood, on behalf of the 
Respondent, that employees would be inflicted with an 
element of uncertainty as to the place where they were to 
work because the Applicant could transfer employees to and 
from the mine at its will. It does appear that in the past there 
has been a history of employees transferring to and from the 
WD2 mine as its status changed, but the evidence is that the 
Applicant does not intend to transfer employees to and from 
each minesite. Once transferred to the WD2 mine, the 
employees will remain there, save and except in exceptional 
circumstances. On that basis, there is little foundation for the 
Respondent's concern. 

It was said, too, that some of the senior employees 
transferred from the WD6 mine to the WD2 mine would lose 
income in the form of their experience allowances. To a 
limited degree that might be true, although it is not clear that 
it would be widespread. What is clear is that the base rate 
of pay will not change as the Applicant has undertaken that 
employees will be transferred on the same classification. 
Even under the Respondent's scheme there would be 
potential for the same loss, albeit that it would be delayed 
somewhat. Although the arrival of employees from the WD6 
mine might delay the opportunities for existing employees 
at the WD2 mine as the underground activity in the WD2 
mine grows, the opportunity to work at the face will increase 
and so there will be additional benefits for employees 
engaged at the WD2 mine, as there will be for those 
transferred from the WD6 mine. There is no evidence of 
unfairness on this occasion. The existing employees at the 
WD2 mine will not be declassified by the transferring of 
employees from the WD6 mine. I would have thought that 
there is a greater element of unfairness, quite apart from any 
consideration of waste for the employees at WD6 mine, who 
having been trained to carry out the work of a composite 
miner should, through the enforced closure of a mine over 
which they have little or no say, be required to take less 
skilled and lower paid positions while others were being 
trained to do work for which they had the necessary 
qualifications. 

As to the Respondent's concern about the Applicant being 
relieved of its obligations to train existing employees at the 
WD2 mine in order that they may acquire additional skills, 
the evidence is that the Applicant and the Respondent have 
reached agreement for the entire underground workforce to 
be multi-skilled and therefore the development of formal 
career paths. Such an agreement accords with modem 
industrial relations practice and ought to be encouraged. It 
is difficult to see why that agreement should not be carried 
out to the letter because of the transfers. Indeed, I would 
have thought that the larger the workforce, the easier it was 
to implement the training necessary to allow all employees 
to acquire a fuller range of skills. In any event, the Applicant 
in the course of these proceedings gave an undertaking that 
it would not abandon or delay the introduction of that 
process. Clearly the Respondent is entitled to expect that its 
agreement will be carried out to the letter and hopefully that 
will be the case. If the industry is to derive the maximum 
benefit from the multitude changes which have already been 
made in the workplace, the employees must be employed in 
a way which gives scope for skill development and job 



satisfaction. If and when multi-skilling is brought into place, 
much of the concerns expressed by the Respondent on this 
occasion will become academic because the very essence of 
multi-skilling and career development is inconsistent with 
any concept of seniority. 

There is no evidence to support the Respondent's 
contention that the Applicant treats, or has treated, safety as 
a secondary consideration in its mining operations. Modem 
mining regulation legislation requires that the Applicant pay 
particular attention to safety and, in my view, there is little 
scope for it to do otherwise. I very much doubt that the roof 
structures of the WD6 mine and the WD2 mine are so unique 
that those experienced in underground operations at the 
WD6 mine could not readily adapt to those at the WD2 
mine. Indeed, the evidence is that even with a given 
underground mine restructures differ somewhat. It could 
equally be said that those with years of experience at the face 
in another mine are likely to be more comfortable and able 
to meet new conditions than those who are newly trained to 
work on the face, even though they have been at the same 
mine for some years. The weakness in the Respondent's 
argument is no tetter illustrated than by the suggestion that 
if the Applicant was to operate both mines as one single 
mining unit, that is under a single management structure, 
there could be no objection if the Applicant transferred 
employees in the way it now seeks. The indications are that 
it is impractical to amalgamate the two mines in this way, 
particularly having regard to the strictures of the Coal Mines 
Regulations Act 1946. 

The Respondent is concerned that the Applicant will 
transfer people for personal rather than commercial reasons. 
Indeed, it sees this as one of the justifications for 
maintaining the seniority system which, it says, guarantees 
that advancement occurs without fear or favour. Again, there 
is no evidence that advancement, or indeed transfer, has 

been made because of personal likes or dislikes by the 
management, but if that was the case, then the Tribunal 
exists to afford employees protection in that regard. It is 
clear that although industrial tribunals have, as a general 
rule, steadfastly refused to interfere with management 
prerogatives, they will do so where the prerogatives are 
exercised in an unfair or unjust way (see: Shell Australia Pty 
Ltd v. The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 125 CAR 1022). 

I sense that the Respondent is concerned that this case 
may be taken to affect district seniority as provided in 
Clause 21 of the Award. That, however, is a very different 
question affecting redundancies and re-engagement and I 
expressly refrain from making any comment on the matter, 
unless and until it is brought before the Tribunal. This matter 
concerns only the question of transferring employees from 
one underground minesite to another in order that the 
operations of one of those underground mines may be 
carried out in the other. 

Declaration. 
HAVING heard Mr G Bull on behalf of the Applicant and 

Mr G.N. Wood on behalf of the Respondent die Tribunal 
hereby declares— 

Notwithstanding anything in the Coal Mining Indus- 
try (Miners) Award 1990 to the contrary. Western 
Collieries Limited be at liberty and is hereby authorised 
to transfer employees covered by the Award from the 
WD6 underground mine to the WD2 underground mine 
in such a manner which best suits the most efficient 
operation of both mines, irrespective of the mine 
seniority rights. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 
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JUDGMENT- 
KENNEDY J: 

For the reasons which I now publish I am of the view that 
this Court should not answer the questions raised by the 
appeal and I would, therefore, dismiss the appeal. I am 
authorised by Franklyn J, who is unable to be present this 
morning, that he is in agreement with those reasons and with 
the dismissal of the appeal and I publish a note to that effect. 

NICHOLSON J: 
I am also in agreement with the reasons published by 

Kennedy J and I publish a note to that effect. 
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KENNEDY J 
On 18 March 1992 Commissioner Salmon in the 

Industrial Relations Commission made an order in proceed- 
ings under s 44 of the Industrial Relations Act, 1979. The 
order was in the following terms: 

"Whereas a dispute exists at the Muja power station 
between the State Energy Commission of Western 
Australia (SECWA) and ICAL Ltd on the one side and 
members of the Amalgamated Metal Workers Union 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (the unions) on the other side, 
concerning work on the number one unit (the unit) at 
the station; and 

Whereas the dispute concerns an allegation by the 
unions that the work in the area of the unit is hazardous 
because of the presence of asbestos particles; and 

Whereas the unions allege that SECWA has not 
complied with s.19 of the Occupational Health, Safety 
and Welfare Act 1984 and the employees have refused 
to perform further work on the unit pursuant to s.26 of 
that Act; and 
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Whereas SECWA denies the unions' allegations 
asserting that work on the unit is not hazardous 
according to the advice of the statutory authorities and 
committees; and 

Whereas negotiations between the parties at Muja 
have been unavailing and SECWA and ICAL Ltd made 
applications to the Commission for conferences pursu- 
ant to s.44 of the Industrial Relations Act, 1979; and 

Whereas at conferences convened at Perth by the 
Commission on 17 March 1992 the unions were 
requested to make a specific claim so that the 
conciliatory process could be facilitated and the unions 
made that claim; and 

Whereas pursuant to s.44 (6) of the Act the parties 
were directed to further confer in the Commission's 
absence with the object of settling their differences and 
this procedure proved to be unavailing; and 

Whereas the Commission made recommendations to 
the parties for consideration by their principals and 
members for the purpose of assisting the parties to 
settle their differences amicably; and 

Whereas on 18 March 1992 the Commission was 
advised that SECWA did not accept the Commission's 
recommendation and that ICAL Ltd did accept the 
recommendation; and 

Whereas at a conference at Bunbury on 18 March 
1992 the Commission was not satisfied with the 
explanations given by SECWA for refusing to accept 
the Commission's recommendation and the Commis- 
sion was also of the opinion that the conciliation 
process was not exhausted that further issues concern- 
ing future work on other units at Muja power will be 
facilitated by further use of the conciliation process in 
connection with the dispute on the number one unit, 
and that an order pursuant to s.44 (6) (ba) of the Act 
would be likely to assist the conciliation process by 
preventing a deterioration of industrial relations. 

Now therefore, pursuant to the power, in s.44 (6) (ba) 
of the Industrial Relations Act, 1979, and for the 
purpose of preventing the deterioration of industrial 
relations and allowing conciliation to settle the dispute 
concerning work on the number one unit at the Muja 
power station the Commission made the following 
order— 

Order. 
1. That the State Energy Commission of Western 

Australia (SECWA), and ICAL Ltd, on the one 
side, and the Amalgamated Metal Workers Union 
and the Australian Electrical, Electronics, Foun- 
dry and Engineering Union (the unions) on the 
other side, shall elect two representatives from 
their respective sides to form a committee for the 
purpose of investigating and identifying any 
asbestos materials in hazardous form in the area 
in which work is performed on the number one 
unit at the Muja power station. 

2. (a) The Committee referred in order 1. hereof 
shall be established forthwith. 

(b) Upon identifying and investigating the asbes- 
tos materials the Committee shall make its 
findings known in writing and submit those 
findings to SECWA, ICAL Ltd and the 
unions. 

(c) The Committee shall complete its tasks with 
the utmost expediency. 

3. In the event that the Committee identifies hazard- 
ous asbestos materials SECWA shall immediately 
have that material removed or dealt with accord- 
ing to statute or regulation including the Asbestos 
Code of Practice and Guidance notes 1988. 

4. Immediately after any hazardous asbestos mate- 
rial has been dealt with according to order 3. 
hereof all industrial action in connection with 
work on the number one unit shall cease. 

5. The unions shall take all steps necessary to have 
their members comply with order 4. hereof." 

The Commissioner, it appears, gave no reasons for his 
order, except such as may be found in the recitals to his 
order. 

The order of 18 March 1992 was followed by another 
order, made on 6 April 1992, in the following terms; 

"Whereas this matter was before the Commission in 
conference proceedings on this day, pursuant to s.44 of 
the Industrial Relations Act 1979; and 

Whereas the parties reached agreement on terms that 
could satisfactorily resolve the dispute; 

Now therefore pursuant to the powers conferred on 
me under the Industrial Relations Act 1979 at s.44 (8) 
(a), I hereby order— 
(1) Notwithstanding that SECWA has made the Unit 

1 turbine safe for the remainder of the current 
overhaul by encapsulating and sealing exposed 
asbestos, SECWA will now arrange for all 
asbestos on this turbine to be removed. 

(2) SECWA employees are to resume work on the 
Unit 1 boiler by 7.00am, TUesday, 7 April 1992. 

(3) Immediately upon the erection of a DOHSWA 
approved enclosure for the asbestos removal, 
employees will return to work in areas adjacent to 
the enclosure. 

(4) Immediately upon the removal of asbestos from 
the turbine, employees will resume work 
thereon." 

The appellant appealed to the Full Bench of the 
Commission against the whole of the order made on 18 
March 1992. Central to its appeal was the contention that 
the Commissioner had erred in law in issuing orders 
concerning occupational health, safety and welfare matters, 
for the reason that the Occupational Health, Safety and 
Welfare Act, 1984 and the Occupational Health, Safety and 
Welfare Regulations, 1988, constitute a specific statutory 
code with respect to such matters, which code prevails over 
the general dispute resolution powers of the Commission 
under the Industrial Relations Act. 

At the hearing of the appeal before the Full Bench, each 
of the parties was represented, although the representative 
of the third respondent indicated that it would not be affected 
in any way by any order which might be made, and he took 
no active part in the appeal. Counsel for the first and second 
respondents submitted that the decision of the Commis- 
sioner at first instance constituted a "finding" within the 
terms of s 49 (2a) of the Industrial Relations Act, it not 
having finally determined the matter before the Commis- 
sioner and that, accordingly, no appeal lay from the decision 
unless, in the opinion of the Full Bench, the matter was of 
such importance that, in the public interest, an appeal should 
lie. This submission found favour with the majority of the 
Full Bench, who also reached the conclusion that the matter 
was not of such public interest that an appeal should lie. 
Additionally, they took the view that the issue was dead, by 
reason of the fact that the later order of 6 April 1992 directed 
the removal of asbestos and the resumption of work by 
employees, the parties having reached agreement on terms 
to resolve the dispute. Work on the number one unit, to 
which the order appealed against was limited, has been 
completed. In these circumstances, the majority reached the 
conclusion that there was no sufficient public interest to 
justify their determining the appeal. Accordingly, they did 
not give consideration to what is now said to be the central 
issue in the present appeal. 

The third member of the full bench. Senior Commissioner 
Halliwell did consider the jurisdictional question. He 
reached the conclusion that disputes as to occupational 
health, safety and welfare were not capable of being referred 
to the Commission. To a significant extent, he appears to 
have based his reasoning upon a particular construction of 
s 3A of the Occupational Health, Safety and Welfare Act. 
It should be said, however, that the section is not a "general 
provision" in the terms in which the Senior Commissioner 
regarded it. It is a provision which merely puts beyond doubt 
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that the Industrial Relations Commission has jurisdiction to 
deal with such matters as may be referred to it pursuant to 
specific provisions in that Act—see, for example, ss 28 (2), 
30 (6) and 31 (5) and (11). Its purpose is to confer 
jurisdiction and it cannot be used as the foundation for an 
argument limiting the jurisdiction of the Industrial Appeal 
Court. 

In Confederation of Western Australian Industry (Incor- 
porated) v. Federated Miscellaneous Workers Union of 
Australia, Hospital Service and Miscellaneous, WA Branch 
(1990) 70 WAIG 1281, at 1282, this Court said: 

"As Else-Mitchell J said in Ku-Ring-Gai Municipal 
Council v. Suburban Centres Ply Ltd [1971] 2 NSWLR 
335, at p 339, "it is not the function of the established 
courts to entertain applications which are designed 
solely or primarily as a means of obtaining legal advice 
for potential litigants, and the courts should, so far as 
possible, avoid making determinations of hypothetical 
questions". Subsequently, in Veloudos v. Young 
(1981) 56 FLR 182, Lockhart J at p 190, citing 
Attorney General v. Scott [1905] 2 KB 160 at p 169, 
Eastham v. Newcastle United Football Club Ltd [1964] 
1 Ch 413, at p 450, and the judgment of Else-Mitchell 
J just referred to, said: 

"Courts will not decide a question that is 
academic in the sense that it is useless, merely 
hypothetical, raised prematurely or a dead issue; 
although they preserve a discretion to determine 
a question which has ceased to a live issue 
inter-partes where the determination would be in 
the public interest". 

The principles so enunciated are, in our opinion, 
applicable to this Court. The present appeals do not 
appear to us to fall within the exception referred to by 
Lockhart J in view of the fact that nothing which this 
Court can say or do will affect directly the rights of the 
parties—see Kelly J in Veloudos v. Young at p 
191—and there has been no suggestion made to us that 
the public interest is involved". 

The dispute which gave rise to the original compulsory 
conference under s 44 of the Industrial Relations Act is now 
at an end. Counsel for the appellant, however, has argued 
that the public interest is involved because the appeal raises 
a jurisdictional issue which is of fundamental importance to 
a statutory tribunal and it necessarily excites the public 
interest. He also argued that the appeal raises important 
questions which will have repercussions in all industries. 

A number of factors, in my opinion, suggest that we 
should not entertain the appeal. The answer to the question 
of jurisdiction which the appellant seeks to raise cannot be 
regarded as obvious. Section 24 of the Occupational Health, 
Safety and Welfare Act specifically deals with the resolution 
of issues at the workplace; but it provides no final 
mechanism for their resolution. It is merely left to the health 
and safety committee to attempt to resolve the issues. 
Although there is then power to notify an inspector of any 
unresolved issue, if the inspector determines that no action 
is required, the issue will remain unresolved. Importantly, 
if we were to answer the questions raised in this appeal, we 
would not have the usual benefit of considered judgments 
of the Commission on those questions. The Commissioner 
at first instance provided no reasons for his accepting 
jurisdiction, and the majority of the Full Bench found it 
unnecessary to consider that matter for the disposal of the 
appeal before them. The dissenting judgment, which did 
consider the matter, arguably proceeds upon a false premise. 
In addition to not having the benefit of judgments of 
members of the Commission, the respondents have not been 
concerned to be represented on this appeal, taking the view 
that any issue with the appellant is now at an end. 

Furthermore, we were informed by Counsel for the appellant 
that although its solicitors had given notice to the Solicitor 
General, indicating to him that it was thought that the Crown 
might have an interest in being heard on the issue in this 
appeal, the State Crown Solicitor's Office later indicated 
that the Crown did not intend to appear to address the court. 

Not only is it the case that any decision of this Court 
would not affect any rights of the parties, but any decision 
would almost inevitably have to be re-opened at die request 
of any future party desiring to re-argue the point decided. 
We were informed that two current cases in the Commission 
raise the question of the relationship between the Industrial 
Relations Act and the Occupational Health, Safety and 
Welfare Act. Those cases, being contested, are capable of 
providing a much better vehicle than this appeal for the 
determination of the relationship. 

Notwithstanding the careful argument presented to us, I 
have reached the conclusion that, in all the circumstances, 
we should not decide the questions raised by this appeal. I 
would therefore dismiss the appeal. 

FRANKLYNJ 

I agree with the reasons for judgment and conclusions of 
Kennedy J and would dismiss the appeal. 

NICHOLSON J 

I agree with the reasons for judgment of Kennedy J and 
in his conclusion that, in all the circumstances, the questions 
raised by this appeal should not be decided and the appeal 
should be dismissed. 

WESTERN AUSTRALIA 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal No. 16 of 1992. 

In the matter of an appeal numbered 16 of 1992 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 463 
of 1992 dated 3 November 1992. 

BETWEEN 

State Energy Commission of Western Australia, Appellant 

and 

Amalgamated Metal Workers & Shipwrights' Union of 
Western Australia, Australian Electrical, Electronics, Foun- 
dry and Engineering Union (Western Australian Branch) 

and ICAL Limited. 

BEFORE 

MR JUSTICE KENNEDY (PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

6 May 1993. 
Order. 

HAVING heard Mr R.J. Meadows and Mr A.D. Lucev (of 
Counsel) for the Appellant, no appearances for respondent, 
the Court doth order that the appeal be dismissed. 

J. CARRIGG, 
Clerk of the Court. 
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FULL BENCH— 

Appeals against decision of 
Commission-— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch, The Australian Workers' Union, The Australian 
Electrical, Electronics, Foundry and Engineering Union— 

WA Branch, and The Metal and Engineering Workers' 
Union 

(Respondents). 
No. 1598 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

SENIOR COMMISSIONER G. G. HALLIWELL 
COMMISSIONER A. R. BEECH. 

27 May 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

On 8 December 1992 the respondent organisations 
applied to the Commission (constituted by a single 
Commissioner), pursuant to s.44 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act"), for what were called "interlocutory orders" to 
remain in place until further conciliation or arbitration had 
resolved the question of industrial fairness of a decision 
taken by the appellant employer. 

The cause of the dispute (see Schedule B to the 
application) was that 42 of the appellant's employees had 
had their contracts of service terminated. These persons 
were said to be employed in accordance with the Rote River 
Iron Associates Iron Ore Production and Processing Award 
1990, No A 4 of 1987. The reason given them for 
termination of their contracts of employment was that they 
had attended a stop work meeting on 30 November 1992. 

In addition, it was alleged that there were a number of 
employees working out their notice who refused to give an 
undertaking not to attend further stop work meetings or 
engage in industrial action. Their contracts were due to be 
terminated on 8 or 9 December 1992. 

The respondents sought the reinstatement of these 
employees. This was opposed by the appellant. 

The actual orders were preceded by lengthy recitals. Their 
full text can be read at pages 11-17 (AB). However, they 
recite the following:— 

(1) The orders made were made pursuant to the 
Commission's powers, and, in particular, 
s.44(6)(ba)(i) of the Act "and to prevent the 
deterioration of Industrial Relations in respect of 
the matter in question as being resolved by 
arbitration". 

(2) That notices of termination of employment were 
given so as to expire "on about the 8th and 9th 
December 1992". 

(3) There was a rapid and serious deterioration of 
industrial relations across Rote worksites. 

(4) The applicant unions (the respondents) sought at 
the conference interlocutory orders so as to 
prevent Rote giving effect to its decision to 
terminate the contract of employment of those 
employees to whom notice had teen given. 

(5) During the conference, the Commission was 
advised that the contract of employment of one 
worker had come to an end, and that at a time 
concurrent with the conference, if another 20 
workers did not give the undertakings required by 

the company to abide by their contracts of service, 
their contracts of employment would come to an 
end. 

In addition, there was at the conference an expressed 
intention by the appellant to terminate employees who 
would not give an undertaking that they would not attend 
stop work meetings (in future). 

The Commission then went on to outline the dispute in 
the matter. 

The Commission concluded, too, that it should, taking a 
number of considerations into account, make the "interloc- 
utory" orders sought (see page 16 (AB)). That is they were 
orders made under s.44(6) of the Act whose temporary or 
interim character has teen described in RRIA v. AMWSU 
and Others 69 WAIG 2629 and RRIA v. AMWSU and 
Others 69 WAIG 1873. 

The Commission at first instance, having conducted an 
urgent conference pursuant to s.44 of the Act, made orders 
on 15 December 1992 in the following terms (see page 17 
of the appeal book (hereinafter referred to as "AB")):— 

"(1) Notwithstanding the period of notice described in 
Clause 6.—Contract of Employment, subclause 
(5) of the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990, that the 
period of notice given to any employee or former 
employee who is or was employed subject to the 
conditions of the Award, who is in any of the 
circumstances described in the citations to this 
order shall be extended until the date of orders 
dispositive of the matters for arbitration in 
application No. CR 716 of 1992. 

(2) This order does not purport to vary any other 
provision or part of Clause 6.—Contract of 
Employment, that is, inter alia, it does not effect 
the right of the employer to dismiss the employee 
without notice for misconduct, which at law 
would justify a dismissal, nor does the order vary 
in any other way the rights and obligations of any 
party to the Award as those rights and obligations 
are described in the Clause 6.—Contract of 
Employment." 

It is against those orders that this appeal now is made. The 
grounds of appeal are as follows (see page 4 (AB)):— 

"1. The Commission erred insofar as it purported to 
order ("the Order") that, in effect, notwithstand- 
ing the period of notice described in clause 
6—Contract of Employment, subclause (5) of the 
Rote River Iron Associates Iron Ore Production 
and Processing Award 1990, the period of notice 
given to any former employee of the appellant 
who was employed subject to the conditions of the 
Award be extended until the date of orders 
dispositive of the matters for arbitration in 
Application No CR 716 of 1992 when: 
(a) the Commission had no jurisdiction to make 

the Order; 
(b) further, and alternatively, the Commission 

had no power to make the Order pursuant to 
Section 44(6)(ba) of the Act, 

in that: 
(i) there is no period of notice applicable to 

former employees in respect of which the 
Order can operate; and 

(ii) there is no employer/employee relationship 
in existence in respect of which any notice 
can operate. 

STATEMENT AS TO PUBLIC INTEREST 
If the decision appealed against is a finding, then the 

matter is of such importance that in the public interest 
an appeal should lie because it concerns die jurisdiction 
and, or alternatively, the powers of the Commission." 

That the decision appealed against was a "finding", as 
that word is defined in s.7 of the Act, is quite clear. It was 
a decision which did not finally decide, determine, or 



dispose of the matter to which the proceedings related. 
S.49(2a) of the Act therefore applies. 

It is also pertinent to say that, on 24 December 1992, as 
a matter of the Commission's record, and accepted by 
counsel, the order was cancelled by another order of the 
Commission, insofar as the subject order related to former 
employees of Robe River. The appellant maintains that such 
decision is of such importance that, in the public interest, 
an appeal should lie, and that that should be our opinion. 
This (so the submission went) was because, to summarise 
the position, the Commission at first instance, having no 
jurisdiction, made orders which nonetheless could be 
enforced against the appellant in the Magistrates' court. 

In any event, it was submitted where this situation arose, 
a person who wished to appeal, where such an order was 
alleged to be beyond jurisdiction, should, in the public 
interest, not be deprived of that right. 

One central problem in this appeal, it was submitted, was 
the question of jurisdiction to make orders in relation to 
ex-employees in the absence of the necessary industrial 
element being present. The other central question, it was 
submitted, was contractual. 

Hence, so the submission went, this case was different 
from those cases where the scope and operation of s.32 and 
s.44 had been considered by the Full Bench and by the 
Industrial Appeal Court. 

It was the case for the respondent that RRIA v. ADSTE 
68 WAIG 11 (Pepler's Case) and Kounis Metal Industries 
Pty Ltd v. TWU 73 WAIG 14 (Kounis' Case) were in point, 
but that the question of reinstatement of dismissed employ- 
ees had been extensively explored by the Full Bench and the 
Industrial Appeal Court. 

Further, insofar as the appellant's case was that an appeal 
ought to lie in the public interest because once the order was 
made by the Commission it was enforceable against the 
appellant, the respondents' reply was that this state of affairs 
would be preventable by an appeal and an application for 
a stay of the orders. That was a valid response. 

In any event, it was submitted by Mr Farreli (of Counsel) 
that the matter was dead for other reasons. This was because, 
on 24 December 1992, the Commission at first instance 
made an order, order 3, which expressly cancelled the order 
of 15 December 1992, the subject of this appeal, insofar as 
it related to former employees of the appellant referred to 
in the order of 15 December 1992. 

Broadly, the complaint was that the reasons for decision 
in Pepler's Case (op cit) and Kounis' Case (op cit) prevented 
the Commission making orders in relation to employees 
whose employment had already been terminated by virtue 
of the notices terminating them. 

Firstly, we refer to CWAI v. FMWU and Others 70 WAIG 
1281 (IAC), and the cases cited therein, which was applied 
in SECWA v. AMWSU and Others (Appeal No 16 of 1992) 
(unreported) (IAC). We quote the whole of the passage from 
CWAI v. FMWU and Others (op cit) cited at page 8 by 
Kennedy J in SECWA v. AMWSU and Others (op cit):— 

"As Else-Mitchell J. said in Ku-Ring-Gai Municipal 
Council v. Suburban Centres Pty Ltd (1971) 2 NSWLR 
335, at p. 339, "it is not the function of the established 
courts to entertain applications which are designed 
solely or primarily as a means of obtaining legal advice 
for potential litigants, and the courts should, so far as 
possible, avoid making determinations of hypothetical 
questions". Subsequently, in Veloudos v. Young 
(1981) 56 FLR 182, Lockhart J., at p. 190, citing 
Attorney General v. Scott (1905) 2 KB 160, at p. 169, 
Eastham v. Newcastle United Football Club Ltd (1964) 
1 Ch 413, at p. 450, and the judgment of Else-Mitchell 
J. just referred to, said: 

Courts will not decide a question that is 
academic in the sense that it is useless, merely 
hypothetical, raised prematurely or a dead issue; 
although they preserve a discretion to determine 
a question which has ceased to be a live issue 
inter-parties where the determination would be in 
the public interest. 

The principles so enunciated are, in our opinion, 
applicable to this Court. The present appeals do not 
appear to us to fall within the exception referred to by 
Lockhart J. in view of the fact that nothing which this 
Court can say or do will affect directly the rights of the 
parties—see per Kelly J. in Veloudos v. Young, at 
p. 191—and there has been no suggestion made to us 
that the public interest is involved." 

In our opinion, the question raised on appeal in this matter 
was by the time it reached us useless, merely hypothetical, 
and a dead issue, to paraphrase those dicta. 

That part of the order which was challenged on appeal had 
been cancelled and further s.44(6) orders had been made. 

Further, it is not in the public interest that the question 
be determined, the question of the existence of an industrial 
matter in cases where the object of an application is 
reinstatement, and thus the renewal of a contract having 
been considered in Pepler's Case (op cit), Kounis' Case (op 
cit), and a number of Full Bench decisions which were 
referred to in Pepler's Case (op cit) and Kounis' Case (op 
cit). 

It is arguable, too, that the cancellation of that part of the 
order which is the subject of this appeal means that there is 
no decision as such against which to appeal, since what is 
appealed against is an order (decision) (or part of an order 
rather) which is no longer in existence. 

"Cancel" has the meaning of the putting of an end to 
something, the determination of an order or contract, ending 
the operation of an order (see examples in Re Standard 
Insurance Co Pty Ltd v. Macfarlan's Arbitration [1940] VLR 
74 at 80 per Gavan Duffy J, Willcocks v. New Zealand 
Insurance Co [1926] NZLR 805 at 810 per Stringer J, and 
Rudd v. Balaz and Balaz (1940) 48 Man LR 65 at 74 per 
Dysart J). 

The cancellation of the order meant, therefore, that no 
order any longer existed to appeal against and the appeal was 
not competent. That is also a demonstration that die appeal 
was premature. That is a risk which a party runs in appeals 
against s.44(6) orders, since they are often replaced by other 
s.44(6) orders or are overtaken by the hearing and 
determination of the matter. 

In any event, even if the cancellation does not have the 
effect which we say it has, the order was overtaken by an 
order which cancelled it and the issue is dead and 
hypothetical. 

The matter is not one of such importance that in the public 
interest an appeal should lie, because the issue involved, 
even if not in its precise terms, has been considered and 
decided in Pepler's Case (op cit) and Kounis' Case (op cit), 
as we have said. 

Hence, we should not hear the appeal because the issue 
raised is dead and moot; it cannot effect the rights of the 
parties whatever we decide; the order appealed against no 
longer exists; the question, too, involved for decision, 
insofar as the broad principle underlying it is concerned, is 
already the subject of higher court decision. 

It would not, therefore, be a proper exercise of our 
discretion under s.49(2a) of the Act to hold that the appeal 
should lie. 

Further, the appeal should be dismissed because the 
question raised is moot in the terms described in CWAI v. 
FMWU and Others (op cit) and SECWA v. AMWSU and 
Others (op cit). 

There is no need, therefore, to decide any other matters 
raised upon the grounds of appeal. 

We would dismiss the appeal. 
Order accordingly. 

Appearances: Mr H J Dixon (of Counsel) and with him 
Mr P A De Zwart (of Counsel) on behalf of the appellant. 

Mr R D Farreli (of Counsel) on behalf of the respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch, The Australian Workers' Union, The Australian 
Electrical, Electronics, Foundry and Engineering Union— 

WA Branch, and The Metal and Engineering Workers' 
Union 

(Respondents). 
No. 1598 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

SENIOR COMMISSIONER G. G. HALLIWELL 
COMMISSIONER A. R. BEECH. 

27 May 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 10th day of March 1993, and having heard Mr 
H J Dixon (of Counsel) and with him Mr P A De Zwart (of 
Counsel) on behalf of the appellant and Mr R D Farrell (of 
Counsel) on behalf of the respondents, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 27th day of May 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 27th day of May 1993, ordered that the 
appeal be and is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd 
(Appellants) 

and 
Rhonda Pozzi 
(Respondent) 

No. 1554 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

2 June 1993. 
Reasons for Decision. 

THE PRESIDENT: These are my reasons for decision. 
There was a claim by the applicant pursuant to s.29(b)(ii) 

of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act") wherein she sort an order for 
payment of moneys in lieu of contractual benefits allegedly 
denied to her when she resigned from her position as 
Marketing Manager with the respondent employers on 21 
February 1992. The claim was, in fact, for $30,500.00, 
which was said to be the retail value of a 1990 Honda 
Prelude vehicle registration number SAY 787, that being the 
value at the time of the termination of the employment 
contract. The claim was denied. 

By a decision dated 16 November 1992 the Commission 
at first instance, formal parts omitted, made the following 
order (see page 29 of the appeal book (hereinafter referred 
to as "AB")):— 

"That the Respondent pay to Ms R. Pozzi the total 
sum of $29,888.49 within twenty eight days of the date 
herof (sic)." 

It is against this decision that the appellants now appeal. 
The grounds of appeal were amended by leave and read 

as follows (see pages 2-5 (AB)):— 
"2. The Commission erred in law and in fact in 

ordering the payment of moneys to the respondent 
as a benefit to which the respondent was entitled 
under her contract of service when the evidence 
of the respondent and Ms Sheedy for the appel- 
lants was that the motor vehicle was a gift and, 
accordingly, was not and could not be a benefit to 
which the respondent was entitled under her 
contract of service. 

3. The Commission erred in the proper exercise of 
its discretion in accepting the version of events of 
the respondent as more credible than that of Ms 
Sheedy in that: 
(a) it failed to have regard or proper regard for 

the evidence of the respondent that: 
(i) she was previously the initiator of 

dishonest conduct which the Commis- 
sion recorded as appearing to defraud 
the Taxation Department; 

(ii) she regarded the handing over the motor 
vehicle to her in July 1990 as a gift; 

(iii) she claimed depreciation on the motor 
vehicle in her income tax return for the 
year ended June 1991 as if the vehicle 
was her own property; 

(iv) she was paid, for that financial year, a 
motor vehicle allowance, as if the said 
vehicle was her property, by her em- 
ployer, the appellant; 

(v) notwithstanding the matters referred to 
in subparagraphs (ii)-(iv) above, the 
respondent failed to disclose the value 
of the motor vehicle in her income tax 
return filed for the period ending 30 
June 1991. 

(b) it failed to have regard or proper regard for 
the fact that there were inherent inconsisten- 
cies in the evidence of the respondent which 
ought to have led the Commission to reject 
her evidence, namely: 

(i) the arrangement whereby the respon- 
dent was to receive the use of a motor 
vehicle, alternatively was to receive a 
motor vehicle, valued at approximately 
$43,000 in return for a reduction in 
wages claimed from $80,000 to $46,000 
over a two year period (resulting in a 
package of approximately $68,000) did 
not and could not satisfy an $80,000 
claim; 

(ii) this version caused the Commission to 
hold, contrary to the evidence, that it 
was possible to infer that the respondent 
"in her own mind", had agreed to 
"moderate" her $80,000 per annum 
demand and to accept $68,000 per 
annum for a two year period; 

(iii) the respondent had testified that in July 
1990 she received the motor vehicle as 
a gift, thereafter claimed depreciation 
on it but later testified that die agree- 
ment made with her employer was that 
she would only acquire ownership of the 
motor vehicle after a period of two 
years; 

(iv) the evidence of the respondent to the 
effect that she was concerned about the 
"ability of the employer to hand over 
the vehicle as promised" (because of 
financial constraints) and her conduct of 
returning the vehicle after she resigned 
allegedly in exchange for a cash pay- 
ment for the vehicle; 



(d) the Commission failed to consider the appel- 
lant's evidence by reference to the evidence 
of an accountant, Dunn, to the effect that in 
discussions he held with the respondent in 
1991 she agreed that the ownership of the 
vehicle would pass to her at the end of a four 
year lease period (and not two years); 

(e) the Commission failed to have regard for or 
proper regard for the fact that there was in 
effect no challenge to the denial by Ms 
Sheedy in the proceedings that no discus- 
sions took place between her and the respon- 
dent about the payment of moneys in lieu of 
the transfer of title in the motor vehicle after 
the respondent's resignation. 

(4) The Commission erred in law and in fact in: 
(a) failing to objectively determine what had in 

fact been agreed between the parties to the 
contract of service; 

(b) inferring what was possibly in the mind of 
the respondent in determining what was 
agreed between the parties to the contract of 
service. 

The appellants seek orders that the decision of the 
Commission at first instance be quashed and that the 
respondent be ordered to pay to the appellants their 
costs of the appeal." 

There was an application seeking extension of time within 
which to file a notice of appeal. However, upon examination 
of the date of the decision appealed against, it was clear that 
the notice of appeal was filed within time, and that it was 
not necessary for the application to continue. 

Background. 
The background to the matter is this. On 8 January 1988, 

Ms Pozzi commenced employment, it would seem, with 
both appellant companies, both of which were companies in 
which Ms Gail Pamela Sheedy was Managing Director. Ms 
Pozzi was described as the Development Manager. In fact, 
there are a group of companies of which Ms Sheedy is a 
Managing Director and a Director, including the appellants. 
The companies operate in the provision of personnel for the 
resources sector, either by recruitment or by manpower 
services contracts. The companies operate in Australia, 
South East Asia, the Middle East, the United Kingdom and 
Europe. Primarily, they deal with the oil and gas industries. 

In the beginning there were no formal terms of the 
contract of employment, and, as the Commission found, the 
terms of the agreement were somewhat fluid and no attempts 
being made to express them in written form until August 
1991 when part of them were said to have been set out in 
writing. 

There were before the Commission a number of conflict- 
ing versions of the events. However, what substantially 
occurred was this. Initially the arrangement between the 
appellants and the respondent was a sub-contracting 
arrangement with payment at the rate of $23.00 per hour 
invoiced for 40 hours a week, but in July 1989 Ms Pozzi 
became an employee as such and that does not seem to be 
in dispute. She was paid then $46,600.00 per annum, with 
$6600.00 of that being expressed as clothing and car 
allowances on which fringe benefit tax was paid. 

In 1990 Ms Pozzi became aware that she had generated 
almost $300,000.00 in direct revenue for her employers, and 
her enquiries within the industry revealed that a typical 
salary arrangement for an employee of her type would be 
based on a one third apportioning of income generated. That 
is there would be one third for the employee as salary, one 
third to cover overhead expenses, and one third to the 
employer as profit. 

She then spoke to Ms Sheedy about the matter in early 
1990 with the intention of obtaining an increase in her 
remuneration package, or, alternatively, leaving to seek a 
more remunerative position. That she had said that was not 
denied. 

What is clear is that Ms Sheedy, on behalf of the two 
companies, refused to pay any more salary, but offered Ms 

Pozzi a car, and a dining suite. Ms Pozzi was therefore to 
continue to be paid $46,600.00 in money and to be given a 
new car which would be purchased and which would 
become her property at the end of two years, that is on her 
version. In other words, the agreement, according to her, was 
that she was sacrificed $33,400.00 per annum for two years 
in return for the free use of a new vehicle which she would 
own at the end of that time. Ms Pozzi walked out of the 
negotiations with the same amount of taxable income and 
a car. That was Ms Sheedy's evidence. That agreement was 
reached on 23 February 1990. 

There was an amount of evidence about the agreement 
which I should refer to now. There was evidence from Mrs 
Denise Jean Donkin, which was unshaken in cross- 
examination, that she knew that Ms Pozzi would be paid 
$45,000.00 per year in 1990, and also that she knew from 
discussions with both Ms Pozzi and Ms Sheedy that the 
motor vehicle concerned was to be Ms Pozzi's property after 
two years. Indeed, Mrs Donkin gave evidence that she 
drafted a document to express these matters. This Mrs 
Donkin described as part of Ms Pozzi's salary package. Mrs 
Donkin was Ms Sheedy's friend, and Personal Assistant on 
and off for some ten years. She also gave evidence, as did 
others, of a similar arrangement with one Meryl Williams, 
another employee. Her evidence was materially corrobo- 
rated by Ian David Johnstone who again was unshaken 
substantially in his evidence. He was a friend, on his 
evidence, of both Ms Sheedy and Ms Pozzi, and gave 
evidence that from his own discussions with both of them 
Ms Sheedy had agreed that Ms Pozzi would be provided 
with a vehicle which was coming out of her salary package, 
over two years. 

Ms Sheedy, it is fair to say, was, on a careful reading of 
all of her evidence, at least equivocal and sometimes vague. 
She was unable to say why a period of two years was 
inserted in the material document, exhibit R2, a document 
which I will describe in some more detail a little later. She 
was unable to equivocally deny that there was a letter 
prepared by Mrs Donkin, although it was clear that no 
formal contract was prepared in relation to this particular 
matter. 

In evidence in chief, Ms Sheedy did not clearly state what 
the contract was. Later, in cross-examination, she agreed 
that on 23 February 1990 she and Ms Pozzi agreed that the 
company would give Ms Pozzi a vehicle, and at the end of 
the lease period would pay the residual and therefore give 
to her the car. She agreed that exhibits R2 and R3 record this, 
but pointed out in evidence that the documents did not say 
from when. She was unable to unequivocally deny that she 
had mentioned a period of two years as the time after which 
the car would be Ms Pozzi's (see page 228 (AB)). 

Ms Sheedy then attempted to attach some importance to 
an assertion that Ms Pozzi was not entitled to the vehicle 
because she did not stay two years (see generally her 
evidence at pages 229-230, 248 and 253 (AB)). 

Page 254 (AB) demonstrates evasiveness over the 
question of whether the vehicle was part of a salary package, 
which, on all of the evidence, it clearly was, and when on 
the same page Ms Sheedy virtually conceded that it was a 
part of a salary package:— 

Q: "Can we go back to when you had discussions 
some time in February?" 

Q: "Did the discussions take place as a result of Miss 
Pozzi's dissatisfaction with her salary package?" 

A: "Correct, sir, and you heard her say ..." 
Q: "Just a moment. I will ask the questions one at 

a time. Is it conceivable, in your view, that 
somebody would accept a salary package which 
provided exactly the same sum of money in total 
satisfaction of a demand for an increase in 
salary?" 

A: "If they were given a motor vehicle of that 
standing." 
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Q: "Right, thank you. We will get off that. The motor 
vehicle was part of the salary package. It relieved 
the pressure, the demands for a significant 
increase in salary. Did it, or did it not?" 

A: "It was a trade-off, sir." 
Q: "Fine. That's exactly the point that I'm making. 

It was a trade-off?" 
A: "It wasn't a salary, it was given to her." 

Later on the same page Ms Sheedy conceded that the end 
result of the negotiations and discussions satisfied her 
demand, that is Ms Pozzi's, for an $80,000.00 package 
"because the situation was renegotiated, Mr Brown". That 
was the answer. 

At page 255 (AB), in her evidence, she conceded that Ms 
Pozzi went in and asked for an $80,000.00 package in 
February 1990 and walked out with exactly the same amount 
of taxable income and a motor car. She then purported to 
say that it could not reasonably be assumed to be satisfaction 
of the $80,000.00 demand. 

At page 256 (AB), Ms Sheedy conceded that the salary 
package would only have been worth about $60,000.00. 

There was evidence from Robert Weir Dunn, a Chartered 
Accountant, who provided services for the appellants and to 
Ms Sheedy. 

Exhibit R3 (page 325 (AB)) was a letter written to Ms 
Pozzi approved by Ms Sheedy. It is quite clear from Mr 
Dunn's evidence that Ms Pozzi was to receive a base salary, 
the cost of operating the vehicle, a vehicle for use, and a 
clothing allowance. Exhibit R2 (page 324 (AB)), he said, 
was ostensibly the same letter and he agreed quite clearly 
that the package was for two years. If the car had been a 
straight gift, too, he said there would be no scope for the 
appellants to claim depreciation and none was claimed in 
1991. Against that, however, there was evidence that Ms 
Pozzi had revoked a claim for depreciation on the vehicle 
because it was not solely in her name. That occurred some 
time later. 

In July 1990, the vehicle was taken delivery of by Ms 
Pozzi. It was a 1990 Honda Prelude, red in colour with 
registration number SAY 787. It was taken delivery of some 
five months after the agreement of 23 February 1990. In fact, 
a two year lease was not able to be entered into, because it 
was not available as a commercial proposition, and a four 
year lease was entered into. 

It was Ms Pozzi's understanding, which does not seem to 
have been disputed, (and, indeed, is clear from the terms of 
the lease to have been the case), that Ms Sheedy's company, 
the appellants, would pay out the lease so that die ownership 
of the car was free and unencumbered. Ms Pozzi's 
understanding was that this would be after two years. 
Indeed, she does not seem to have agreed to any extension 
of the period to four years. There was, in fact, no evidence 
to that effect. 

Before I turn to the terms of the lease, I should refer to 
a number of documents which are of significance. Firsdy, 
the vehicle was registered at the very beginning in the 
respondent's name, and, indeed, it was in her name at the 
time her employment terminated. Subsequent to the termi- 
nation of her employment, Ms Sheedy effected a transfer of 
the vehicle out of the respondent's name. It remained in her 
name, that is the respondent's name, until at least 8 June 
1992 (see page 335 (AB)). It is quite clear that the 
respondent was regarded as having "purchased" the 
vehicle, because she was written a letter of congratulations 
by Honda dated 18 July 1990 (see page 302 (AB)). That 
letter was also addressed as purchaser to Gail Sheedy & 
Associates, which I take to be an abbreviation of the name 
of the second appellant. 

Exhibit R2 is a document dated 31 October 1991 which 
purports to record on Gail Force Manpower Services Pty Ltd 
letterhead that Ms Pozzi would be paid $46,600.00 per 
annum with provision of a motor vehicle for a period of two 
years with all costs of the motor vehicle paid by the 
employer. It also records that at the end of the lease period 
the company would pay the residual on the vehicle and the 
vehicle would be transferred to the employee. Further, it 

purports to contain an agreement that all costs in relation to 
the vehicle for the year ended 30 June 1991 would be 
reimbursed to the employee and the employer would pay 
fringe benefits tax. 

Exhibit R3, which precedes that document, is a copy of 
a letter purported to have been written by Mr Bob Dunn, the 
Accountant, to Ms Pozzi, which Ms Pozzi said that she never 
saw. That document, however, does record that the basic 
salary was $46,600.00, and that there would be provision of 
a motor vehicle for a period of two years. It then provides 
"that at the end of the lease period the company would pay 
the residual on the vehicle and the vehicle would be 
transferred to you". 

There is no reference in either of those documents to a 
period of four years as the lease period. 

Ms Pozzi not only had the car licenced in her name, but, 
in fact, insured it. 

The lease agreement, which is exhibit R4 and appears at 
pages 326-331 (AB), is made between Hunter MMI Finance 
Limited, a finance company, which, of course, remained the 
owner of the vehicle throughout, as lessor, and Gail Sheedy 
and Associates Pty Ltd (the second appellant) as lessee. The 
agreement is for a period of 48 months or four years, the first 
instalment payable on 21 June 1990. The agreement itself 
is dated 21 June 1990. It was, of course, as was Ms Pozzi's 
understanding, the responsibility of Gail Sheedy and 
Associates Pty Ltd to pay out the lease. 

The car was used by Ms Pozzi after she took possession 
of it until she left the appellants' employ. At the end of June 
1991, or thereabouts, she was reimbursed in respect of all 
of the vehicle expenses, including insurance premiums for 
the 1990/1991 financial year in return for her providing 
documentations to support the company's tax deductions. 
There was no dispute that, of course, the second appellant 
paid for the vehicle. The vehicle, however, was not 
maintained or filled with petrol by the appellants, or any of 
them. That, it was said, would have been the case if the car 
were provided as part of Ms Pozzi's employment. 

From the period December 1991 to January 1992, Ms 
Pozzi became concerned about the ability of the employer 
to hand over the vehicle as promised and discovered that the 
lease payout figure would be approximately $45,000.00, 
even though the original price had been $43,000.00. 

In January 1992, Ms Sheedy and the respondent discussed 
the situation. Some problems had arisen between them 
which were not resolved (Ms Pozzi said that she felt 
frustrated), and on 7 February 1992 Ms Pozzi gave notice 
of her resignation to take effect at close of business on 21 
February 1992. She then left her employment, surrendering 
the keys and the vehicle before she went. The ownership of 
the vehicle, of course, remained in the finance company. The 
respondent surrendered the vehicle, on her evidence, 
because it was encumbered, and because she expected to be 
paid out. Indeed, she gave evidence that Ms Sheedy offered 
her a cash settlement, a fact which was not denied by Ms 
Sheedy. Later, Ms Sheedy had the registration of the car 
transferred from Ms Pozzi's name, as I have said, and she 
decided to sell the car. 

Findings. 
The Commission at first instance made a number of 

findings and reached a number of conclusions. I summarise 
them as follows:— 

(1) Ms Pozzi's version of events was more credible 
on the balance of probabilities. 

(2) Ms Pozzi was a more impressive witness being 
direct and specific in her memory of events, while 
Ms Sheedy was vague and uncertain on most 
matters of detail. 

(3) There was an agreement which was arrived at after 
Ms Pozzi had demanded an $80,000.00 per annum 
package. 

(4) The agreement was that she continue to receive 
only $46,600.00 per annum for two years rather 
than the $80,000.00 she felt was her worth. There 
was a trade off which was the use and eventual 
ownership of the car referred to supra. 



(5) She agreed to a delay in the delivery and use of 
the vehicle until after 30 June 1990, the term after 
which the car would be hers was two years. 

(6) The employer's commitment to a four year lease, 
which was inordinately costly, had no bearing on 
the agreement to remunerate Ms Pozzi in a 
particular fashion. 

(7) The value of the vehicle (on a retail basis) was 
held to be a contractual benefit. 

There was an order made accordingly (see page 29 (AB)), 
in relation to which supplementary reasons for decision were 
issued on 16 November 1992. 

It was submitted that the Commission at first instance 
erred in matters of fact, as well as law. It should be 
remembered that the decision was reached by the Commis- 
sion, having particular regard to the demeanour of the 
witnesses, as well as the substance of the evidence, and that 
where a tribunal at first instance has the benefit of observing 
the demeanour of the witnesses, and this is a factor or a 
reason for accepting the evidence of some witnesses as 
against that of others, then an appeal court should not 
intervene unless that advantage enjoyed by the Commission 
in observing the witnesses has been misused. That was 
clearly laid down in FMWU v. Narembeen District 
Memorial Hospital 72 WAIG 471 and in Arpad Security 
Agency v. FMWU 69 WAIG 2662, and the cases cited 
therein. 

It was submitted that the vehicle was a gift and not a 
contractual benefit. In my opinion, on the evidence I have 
referred to above, not even Ms Sheedy unequivocally said 
that it was a gift. In fact, the whole sum of her evidence is 
that it was not a gift. The sum of the evidence of the 
wimesses called for the respondent, who were not shaken 
in evidence, was directly opposite. It was clearly established 
that it was not a gift. Indeed, Ms Sheedy arranged a transfer 
of ownership back into the name of the appellants when the 
respondent left, an action in relation to a vehicle which 
remained encumbered, and which was inconsistent with it 
being a gift. 

It was submitted that the Commission at first instance 
erred in accepting the respondent's version of events as more 
credible than that of Ms Sheedy, because she had initiated 
dishonest conduct which the Commission recorded as 
appearing to defraud the Taxation Department. In fact, the 
conduct was not dishonest, because she was registered as an 
owner of the vehicle, and, in any event, she voluntarily 
revoked her claim for depreciation. 

Further, there is no evidence that the respondent regarded 
the handing over of the motor vehicle to her in July 1990 
as a gift, and, indeed, all of the substantial evidence for the 
respondent is to the contraiy. 

The claim of depreciation on the vehicle as if it were her 
own property is somewhat consistent with the vehicle being 
in her name and her paying expenses of it, including 
insurance for the first year. 

There is no evidence that the respondent acted dis- 
honestly, and, indeed, even if there were, her evidence is 
corroborated, in material parts, by documents, namely 
exhibits R2 and R3, and witnesses, Mr Johnstone and Mrs 
Donkin, who have not been established as being at all 
dishonest. Their evidence was not really shaken, as I have 
said. 

Next, it was submitted that the Commission at first 
instance failed to have regard or proper regard for inherent 
inconsistencies in the evidence of the respondent. It was 
submitted, for example, that the arrangement whereby the 
respondent was to receive the use of the motor vehicle, or 
to receive a motor vehicle valued at $43,000.00 in return for 
reduction in wages claimed from $80,000.00 to $46,000.00 
over a two year period, did not and could not satisfy an 
$80,000.00 claim. 

The Commission found, as it was entitled to find, that Ms 
Pozzi had agreed to moderate her $80,000.00 per annum 
demand and accept a package of around $68,000.00, because 

the vehicle was valued at $43,000.00. She had already 
agreed to a delay in the delivery and consequently to her 
ability to use the vehicle. 

Further, the evidence of the respondent was that she was 
concerned about the ability of the employer to hand over the 
vehicle as promised, because of financial difficulties. Given 
the delay and the amount of outstanding liability, that was 
a reasonable point of view. Her conduct of returning the 
vehicle after she resigned, is evidence which does not at all 
go to demonstrating any inconsistency or any inconsistency 
sufficient to say that the findings were incorrect. 

The fact of the matter is that the vehicle was heavily 
encumbered at the time Ms Pozzi's employment was 
terminated, the subject of a substantial liability in the second 
appellant, and was owned by someone else is sufficient 
explanation for her wishing to take that course of action. 

Further, there is no evidence that she testified that she 
received die vehicle in July as a gift. Even if she thought 
that, it was clearly not, on all of the evidence. It was, as Ms 
Sheedy conceded, a trade-off against the claim by the 
respondent for salary increases. 

It was also submitted that the Commission at first instance 
failed to consider the appellants' evidence by reference to 
the evidence of the Accountant, Mr Dunn, as to the 
discussions he held with the respondent in 1991 that she 
agreed that the ownership of the vehicle would pass to her 
at the end of a four year lease period and not two years. 
There is no evidence in relation to that being the agreement 
at all. Indeed, exhibits R2 and R3 were said by Mr Dunn to 
have reflected the agreement. They refer to a period of two 
years before she would become an owner of the vehicle (see 
pages 275-276 (AB)). Indeed, Mr Dunn conceded that Ms 
Pozzi could have mentioned to him in discussions a two year 
period and her belief that it was a two year period, but he 
was not sure (see page 279 (AB)). In any event, he did not 
deny it. 

Further, it was submitted that the Commission at first 
instance failed to have regard for or proper regard for the 
fact that there was, in effect, no challenge to the denial by 
Ms Sheedy that no discussions took place between her and 
the respondent about the payment of moneys in lieu of the 
transfer of title in the motor vehicle after the respondent's 
resignation. Of course, the Commission was not required to 
have proper regard for that when he had formed die view 
that Ms Sheedy was not a credible witness, as he clearly did. 
It was then implicit in his view of her evidence that he did 
not accept that evidence. He did accept the evidence of Ms 
Pozzi. He did not err in so doing. 

In addition, it was alleged that the Commission at first 
instance erred in failing to objectively determine what had 
in fact been agreed between the parties to the contract of 
service, and inferring what was possibly in the mind of the 
respondent in determining what was agreed between the 
parties to the contract of service. 

In my opinion, there was ample objective evidence, too, 
upon which the Commission might find as it did, not the 
least being what was contained in all of the documents 
which were exhibits. It is quite clear from the evidence that 
the Commission did not misuse the advantage it had in 
seeing the witnesses, or that it did not misapprehend the 
evidence, or misapprehend it in any material way sufficient 
to say that there was an error in law sufficient to uphold this 
appeal. 

The Commission did not, of course, err in law either if 
one reads the evidence, including the documentary evidence 
in this matter. It will be quite clear that there was ample 
upon which to find that the respondent's case was made out, 
and that the appellants' Managing Director was not, 
compared to Ms Pozzi, a credible witness. The Commission 
did not err. 

For all of those reasons, no ground of appeal is made out 
and the appeal will be dismissed. 

COMMISSIONER G.L. FIELDING: I agree that the 
appeal should be dismissed. The facts have been set out 
elsewhere by the President and need not be repeated. 
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The Appellant complains that the Commission ought to 
have found that the arrangement to provide the Respondent 
with a car was a gift rather than a contractual benefit 
enforceable before the Commission. The Appellant further 
complains that the Commission failed to determine the 
contractual rights of the Respondent and, furthermore, failed 
to consider properly the evidence, and in particular the 
"irreconcilable inconsistencies" in the Respondent's case. 

Essentially, the question before the Commission was to 
determine whether there was a contract of employment and 
if so, what its terms were and to what extent, if any, was a 
benefit denied the Respondent under any such contract. The 
answer to those questions turned, to a large degree, on the 
resolution of conflicting evidence which, in turn, depended 
upon an assessment by the Commission of the credibility of 
the witnesses. As pointed out in The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch v. Board of 
Management, Narembeen District Hospital (1992) 72 
WAIG 471 at 473, it is an extremely difficult task for any 
appellant to overturn a finding of fact based on credibility 
(see too: Gromark Packaging v. The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch (1992) 73 
WAIG 220). Just as the Respondent bore the onus to 
establish before the Commission that there was a benefit 
denied him in the terms of section 29(b)(ii) of the Industrial 
Relations Act 1979, the Appellant on this occasion carries 
the onus to show that there was no credible evidence to 
support the findings inherent in the Commission's conclu- 
sion and not merely that it made findings with which the 
Appellant is not happy. In an appeal of this nature it is not 
open for the Appellant to attempt to retry the issues before 
the Commission in the first instance (see: Robe River Iron 
Associates v. The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers (1987) 67 WAIG 
320). 

Although it must be conceded that the Commission did 
not make specific findings of fact with as much precision 
as is desirable in matters of this nature, on any fair reading 
of the decision the Commission found, in effect, that on or 
about 22 February 1990 the Appellant agreed to purchase 
a 1990 Honda Prelude car in or about June of that year for 
the free and unrestricted use by the Respondent, the 
ownership of which was to be transferred to the Respondent 
at no cost to her at the expiration of a period of two years 
from 22 February 1990 as a condition of her continued 
employment with the Appellant. Furthermore, such a 
conclusion was amply supported by the evidence of the 
Respondent, to say nothing of some of the evidence of the 
other witnesses which corroborated, at least in part, her 
testimony. The Commission, as it was entitled to, expressly 
accepted the evidence of the Respondent in preference to 
that of the Applicant's principal. Miss Sheedy. Although the 
Commission only recited the Respondent's version of the 
events, it is not irrational to conclude that the Commission 
found that the events occurred as recited. 

The Appellant asserts that the Respondent's evidence was 
of itself so inconsistent as to be incredible. It is alleged that 
on the one hand, the Respondent acknowledged that the car 
was to be gifted to her outright from the beginning and, on 
the other hand, said that it was to be given to her after the 
expiration of two years. Although die car was initially 
registered in the Respondent's name, that appears from all 
accounts to have been an aberration because it was common 
ground that the car was to be acquired by the Appellant on 
lease. The Respondent did not testify to the contraiy. A more 
reasonable interpretation, having regard to the evidence in 
toto, is that the car was registered in her name and that she 
paid the insurance as a product of the fact that the 
Respondent was to select the car and have use of it as if it 
was her own in the period before ownership was transferred. 

In my view, only the most jaundiced view of the 
Respondent's evidence leads to the conclusion that she 
acknowledged that the car was to be given to her as a gift 
independent of her contract of employment. There is ample 
evidence to support the finding, inherent in the Commis- 
sion's conclusion, that the car was not intended to be a gift 
simpliciter, but to be part of the Respondent's remuneration 
package. The promise to give the Respondent a car was 

made in the context of a demand by her for an improved 
remuneration package, as indeed Miss Sheedy acknowl- 
edged. Miss Sheedy acknowledged that it was "a trade off" 
for increased wages which, it seems common ground, the 
Appellant could not then afford. Moreover, the Appellant's 
own documents tendered in evidence show that the 
Respondent's new remuneration package was to comprise 
a "base salary plus provision of motor vehicle for a period 
of two years". Consistent with this, the Appellant undertook 
to pay fringe benefits tax on the vehicle. Although in the 
course of evidence in chief, she was asked when it was 
decided that the "gift" was to be given to her, not by any 
measure could it be said that by her evidence she 
acknowledged that the car was to be a simple gift. Her 
evidence must be taken as a whole and in my view, taken 
as a whole, there is no inherent inconsistency in the 
Respondent's evidence, as the Appellant asserts. Clearly the 
theme throughout her evidence is that she was to be given 
the car as part of her remuneration package in consideration 
of her claim for an increased cash component. Indeed, that 
was not seriously questioned by the Appellant in the 
proceedings before the Commission. The real conflict 
between the parties was whether ownership of the car was 
to be transferred after two or four years. 

Although there is conflict in the evidence between the 
Respondent and some of the Appellant's officers, including 
Miss Sheedy, regarding the proposed date for transferring 
ownership, it does not follow that the Respondent's 
testimony should be disbelieved. It was for the Commission 
to make a judgement regarding the conflicting testimony 
from what it saw of and heard from the witnesses. As has 
been observed on a number of occasions, the Commission 
has the substantial advantage over the Full Bench of having 
seen and observed the various witnesses (see: Gromark 
Packaging v. The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch (supra); and see too: Bronskill 
v. Sovereign Marine and General Insurance Co. Ltd (1985) 
62 ALR 53). Only if that advantage has been misused is it 
likely that an appeal based on a claim that the Commission 
failed to assess properly the credit of any of the witnesses 
will succeed (see: Gould v. Wensley Nominees C/—Bus 
Stop Coffee Lounge (1992) 72 WAIG 684). The Respondent 
clearly and unequivocally explained how the issue of four 
years arose. She appears to have been resolute in her 
testimony that despite the discovery that the car could not 
be leased for a period of less than four years, it was 
nonetheless agreed that the Appellant would buy out the 
lease and transfer ownership to the Respondent, before its 
expiry and when originally agreed. From my reading of the 
transcript of the evidence, I cannot find any obvious reason 
why the Respondent's testimony in this and other respects 
should not be accepted. Rather, having regard to the 
Applicant's written promise to provide the Respondent with 
a car for a period of two years, I find it odd that the 
Respondent should claim to have promised to transfer 
ownership of the car at a time a further two years later. 

It does not follow that because the Respondent made 
claims for tax benefits in respect of the car, which as the 
events transpired she was not entitled to, that she is thereby 
an unreliable witness. Her reasons for making that claim 
were not as sinister as the Appellant now claims, given that 
the car was registered in her name, albeit erroneously, and 
the fact that she paid the insurance for the car. Furthermore, 
there is nothing sinister in the fact that the Respondent 
returned the car to the Appellant at the time of resignation, 
for the Respondent not surprisingly observed ownership had 
not been transferred to her and the car was still the subject 
of large debt. 

In my view, none of the grounds for appeal have been 
made out There was ample evidence to support the finding 
that the Respondent had been denied the benefit she claimed. 
No point was taken in the proceedings that in the exercise 
of the Commission's jurisdiction under section 29(b)(ii) of 
the Act, it was impermissible for the Commission to make 
a cash award to the Respondent in substitution of that 
benefit. 

It follows that in my view the appeal should be dismissed. 
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COMMISSIONER J.F. GREGOR: The Reasons for 
Decision of both the President and Commissioner Fielding 
comprehensively deal with the issues raised in this Appeal. 
I respectfully adopt their Reasons. 

I agree the Appeal should be dismissed. 
THE PRESIDENT: In the circumstances, the appeal will 

be dismissed. 
Order accordingly 

Appearances: Mr H.J. Dixon (of Counsel) on behalf of the 
appellants. 

Mr G.D. McKenzie on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd 
(Appellants) 

and 
Rhonda Pozzi 
(Respondent). 

No. 1554 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

2 June 1993 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 19th day of February 1993, and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellants and 
Mr G.D. McKenzie on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 2nd day of June 
1993 wherein it was found that the appeal should be 
dismissed, it is this day, the 2nd day of June 1993, ordered 
that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
(Appellant) 

and 
The Honourable Minister for Construction 

(Respondent). 
No. 357 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

2 June 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner George and myself. 

This was an appeal against a decision of the Commission, 
constituted by a single Commissioner, and properly brought 
under s.49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

Upon the hearing of the appeal, without objection, a new 
party, the "Metals and Engineering Workers' Union— 
Western Australian Branch", was substituted as the appel- 
lant, and, indeed, as a party, because it had, on 26 March 
1993, been registered upon the application of two pre- 
existing organisations, the Metals and Engineering Work- 
ers' Union—Western Australian Branch and The Associa- 
tion of Draughting, Supervisory and Technical Employees, 
Western Australian Branch (hereinafter referred to as 
"ADSTE"), and s.71(5)(b) conferred on it the rights of 
ADSTE and the former Metals and Engineering Workers' 
Union—Western Australian Branch, as well as their 
obligations, etc. 

The forerunner union, ADSTE, had members employed 
by the respondent in the Electronic Servicing Section of the 
Building Management Authority, and they were covered by 
the Electronic Servicing Employees (Building Management 
Authority) Award 1984, No A 40 of 1982 (hereinafter 
referred to as "the award"). They were claiming an 
administrative allowance. 

After a conference, the matter was referred for arbitration 
before the Commission at first instance, but the ADSTE 
employees, on whose behalf the union appeared as an 
intervener, were not included in the order that an administra- 
tion allowance be paid. In fact, the decision in the matter, 
No CR 299 of 1992 (72 WAIG 2883-2886), was that an 
administration allowance of $12.00 per week be paid to 
tradespersons in the Maintenance Faults Branch of the 
Building Management Authority employed under the Engi- 
neering Trades (Government) Award 1967, Nos 29, 30 and 
31 of 1961 and 3 of 1962, and the Building Trades 
(Government) Award 1968, No 31A of 1966. 

The application before the Commission in matter No CR 
658 of 1992, and now the subject of this appeal, sought a 
flow-on, as it was called, of the earlier decision to employees 
of the Minister employed pursuant to the provisions of the 
Electronic Servicing Employees (Building Management 
Authority) Award 1984, No A 40 of 1982. 

The persons involved were employed in the classification 
(1) to (5) set out in the Definitions clause, clause 5, of the 
award. 

The Commission, having heard submissions from the bar 
table on either side (no evidence having been called), 
concluded:— 

(1) That exhibit B showed that with one exception all 
technicians presently employed were employed at 
level 3 or above. 

(2) An examination of the definitions to which we 
have referred, and a copy of which is included as 
Appendix 1 to the decision, made it plain that the 
duties and responsibilities required to be under- 
taken were clearly above those of a base tradesper- 
son and the wage rates reflected this position. 

(3) The duties and responsibilities for which the 
administration allowance was awarded to base 
tradespersons were well within the scope and 
abilities of the technicians, the subject of the 
claim. 

(4) No increase in work value had been shown and the 
claim was therefore refused. 

The application was therefore dismissed, and the appel- 
lant now appeals against that decision. 

Its complaint upon appeal was that the Commission at 
first instance erred in failing to extend the payment of an 
administration allowance of $12.00 per week to employees 
in the Electronic Servicing Section of the Building 
Management Authority, because:— 

(1) The Commission failed to give adequate reasons 
for the decision not to extend such payment. 

(2) The Commission wrongly assumed that the 
administration allowance awarded in application 
No CR 299 of 1992 (72 WAIG 2883-2886) 
applied only to base tradespersons. 

(3) The Commission failed to give sufficient weight 
to the material placed before the Commission in 
application No CR 299 of 1992. 
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In application No CR 299 of 1992 (see reasons for 
decision at pages 27-37 of the appeal book), the Commission 
heard a claim by a number of unions that the respondent, The 
Honourable Minister for Construction, should pay to their 
members, who were his employees, an amount in respect of 
administration responsibilities, namely the "processing of 
paperwork in the Maintenance Faults Branch". 

In the end, having considered the matter in some detail, 
and considered the nature of those particular further duties, 
the Commission concluded that the claim fell within the 
Work Value Principle, that there had been considerable 
change in duties performed by the employees in the Faults 
Section, and that there was a slightly greater change in the 
mobile faults tradesperson's duties. 

However, in this case, the Commission concluded, as he 
was entitled to conclude, upon an examination of the matter, 
that these were persons who were employed at a higher rate 
of wage and that the administration allowance awarded to 
base tradespersons was well within the scope and abilities 
of the technicians, the subject of the claim at first instance 
here ((ie) in application No CR 658 of 1992). That was a 
reasonable consideration, having regard to the fact that he 
was asked to approve a flow-on. That is because tradesper- 
sons had received the allowance and the respondent's 
employees referred to in this application ought also to 
receive it. It should be noted that whilst the Commission in 
its reasons for decision (page 8 of the appeal book) referred 
to the award in matter No CR 299 of 1992 as being to base 
tradespersons only, when the award was not so restricted, 
that statement has no material effect on what occurred here. 

It is clear that the definitions of the classifications in the 
award and the prescription of their duties themselves make 
provision, even at level 2, for persons to be able to submit 
written reports. 

The Commission heard the matter on the basis of 
submissions from the bar table. 

There was nothing put to us which would establish that 
the Commission at first instance erred in finding that the 
duties and responsibilities for which the administration 
allowance was awarded to tradespersons were not well 
within the scope and abilities of the technicians, the subject 
of the claim. 

There was no evidence that there had been any increase 
in work value shown, bearing in mind that the onus was 
upon the applicant to establish those facts upon which its 
claim might succeed. It is quite clear that the Commission 
did not fail to give sufficient weight to the material placed 
before the Commission in application No CR 299 of 1992, 
since that material was relevant to the comparison the 
Commission made between tradespersons and others re- 
ferred to therein on the one hand, and to persons the subject 
of this application on the other hand. Having compared 
them, as it was asked to do, it found no comparison, or on 
sufficient comparison, to enable it to find for the appellant. 
There was no miscarriage of the exercise of discretion as it 
was required to be exercised applying House v. The King 
55 CLR 499, Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 
852, and Norbis v. Norbis 65 ALR 12. 

As to the allegation that the Commission failed to give 
adequate reasons for the decision not to extend such 
payments, it is quite clear, within the principles set out in 
Ruane v. Woodside Offshore Petroleum Pty Ltd 71 WAIG 
913 at 914-915, that adequate reasons were given within 
those principles. The reasoning process was sparsely but 
adequately delineated. 

In the circumstances, and for those reasons, no ground of 
appeal is made out and the appeal will be dismissed. 

In the case at first instance the Appellant effectively 
sought to have an allowance applying to other employees 
of the Respondent "flow on" to its members on the basis 
that they carried out the same work which had been found 
warranted the allowance. The Commission at first instance 
concluded that while the employees concerned did carry out 
the work which had resulted in the allowance being awarded 
to other employees of the Respondent, the Applicant had not 
discharged the onus of establishing pursuant to the Wage 
Fixing Principles that this constituted a significant net 
addition to the work of the particular classification of the 
employee which was not or not adequately already 
remunerated by the Respondent. 

The decision for the Commission at first instance was a 
matter for discretionary judgement on what was before it. 
For its appeal to be upheld the Appellant needed to establish 
an error in the exercise of that discretion. It has not done so. 
The conclusion of the Commission that the payment of the 
allowance was not warranted was open to him on the 
submissions put and the exhibits before it. And while the 
reasons for this conclusion as expressed in the judgement 
which issued are very spare I think that the duty to identify 
the reasons for the conclusion reached was discharged in all 
the circumstances. 

THE PRESIDENT: In the circumstances, the appeal will 
be dismissed. 

Order accordingly 

Appearances: Mr G. Sturman on behalf of the appellant. 

Ms L. Field on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

(Appellant) 

The Honourable Minister for Construction 
(Respondent). 

No. 357 of 1993. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

2 June 1993. 

THIS matter having come on for hearing before the Full 
Bench on the 20th day of May 1993, and having heard Mr 
G. Sturman on behalf of the appellant and Ms L. Field on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 2nd day of June 1993 wherein it was found 
that the appeal should be dismissed, it is this day, the 2nd 
day of June 1993, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.l President. 

COMMISSIONER KENNEDY: I have read the Presi- 
dent's reasons for decision in draft form and agree with his 
reasons and conclusion that this appeal should be dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
(Appellant) 

and 
The Honourable Minister for Construction 

(Respondent). 
No. 357 of 1993. 

BEFORE THE FULL BENCH 
MS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

25 May 1993. 
Order. 

TMS matter having come on for hearing before the Full 
Bench on the 20th day of May 1993, and having heard Mr 
G. Sturman on behalf of the appellant and Ms L. Field on 
behalf of the respondent, and the appellant having sought 
leave to substitute the "Metals and Engineering Workers' 
Union—Western Australian Branch" as the appellant in 
these proceedings, and there being no objection by the 
respondent, and whereas the Full Bench found it necessary 
to make such an order as was necessary for the expeditious 
and just hearing and determination of the appeal, it is this 
day, the 25th day of May 1993, ordered and declared that 
the "Metals and Engineering Workers' Union—Western 
Australian Branch" be and are hereby substituted for The 
Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch as appellant herein. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Next, there are explanations advanced in the letters 
written by or on behalf of the appellant company which refer 
to the necessity to brief counsel in matters before the Court 
of Criminal Appeal as something preventing the appellant 
being able to conduct this appeal today. As Mr Woodward 
pointed out in his correspondence, the letters do not say 
when it is necessary to attend upon counsel, nor is it said 
that the necessity to attend up counsel could have or would 
have prevented die appellant's directors or other representa- 
tives from appearing before this Commission, which is a 
tribunal exercising jurisdiction pursuant to an Act of 
Parliament, in order to make the application for an 
adjournment at 10.30 am today. In any event, as Mr 
Woodward pointed out to us, what is asserted in the letters 
written on behalf of the appellant company, in particular that 
of 17 May 1993, is at odds with the fax purported to have 
been forwarded to him and purported to have been signed 
by Mr Gordan Lulham on behalf of the appellant and dated 
21 May 1993, today, in which he says:— 

"Please advise by fax what you were referring to in 
regard to a meeting of 26th. For your information, we 
will be out of the state for at least 2 weeks." 

We have to take that at face value, but even without that 
communication it is fair to say that there is not sufficient put 
before us to establish that the justice of the matter requires 
that there be an adjournment. If we examine that fax, of 
course, it is a direct contradiction of the reasons advanced 
in the correspondence for the adjournment. We cannot 
therefore accept that there will be any detriment in refusing 
an adjournment where there is no good reason advanced for 
the same to be granted. 

Put shortly, the justice of the matter requires that we 
refuse an adjournment and we will do so. 

It is our unanimous view that the appeal be dismissed, no 
merit having been advanced in support of it, and an order 
will issue accordingly. 

Appearances: No appearance by or on behalf of the 
appellant. 

Mr P. Woodward on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

(Appellant) 
and 

Barry James Tognolini 
(Respondent). 

No. 426 of 1993. 
BEFORE THE FULL BENCH 

MS HONOUR THE PRESIDENT P.J. SHARKEY. 
CMEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
2 June 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The principles which apply to applications for adjourn- 
ment are those set out in Myers v. Myers 69 WAR 19, which 
is a well-known case, and, put simply, the question is this: 
would the injustice to be suffered by one party by the 
Commission refusing an adjournment exceed the injustice 
to be occasioned to the other party by granting the 
adjournment? There are a number of ingredients of this 
matter. The first is, as Mr Woodward explained, that an 
order issued on 4 March 1993, employment having been 
terminated some months before. The second is that the 
appellant for an adjournment has not attended, although it 
is fair to say that it was advised that persons who apply for 
an adjournment which is opposed must attend to make that 
application to the Commission. Indeed, it is not even 
necessary to say that that is what ought to occur. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

(Appellant) 
and 

Barry James Tognolini 
(Respondent). 

No. 426 of 1993. 
BEFORE THE FULL BENCH 

MS HONOUR THE PRESIDENT P.J. SHARKEY. 
CMEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
21 May 1993. 

Order. 
TMS appeal having come on for hearing before the Full 
Bench on the 21st day of May 1993, and there being no 
appearance by or on behalf of the appellant and having heard 
Mr P. Woodward on behalf of the respondent, and the Full 
Bench having given its reasons for decision on the 21st day 
of May 1993 wherein it was found that the appeal should 
be dismissed, it is this day, the 21st day of May 1993, 
ordered that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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FULL BENCH— 
Appeal against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eltin Open Pit Operations Pty Ltd 

Appellant 
and 

Metal and Engineering Workers' Union—Western Austra- 
lian Branch. 
Respondent. 

No 1515 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER A.R. BEECH. 
19 May 1993. 

Reasons for Decision. 
THE PRESIDENT: These are my reasons for decision. 

This was an appeal against the decision of an Industrial 
Magistrate, upon an application by the Metal and Engineer- 
ing Workers' Union—Western Australia, an organisation 
registered under the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

The complaint was one made pursuant to s.83 of the Act 
for enforcement of an award. 

The complaint alleged that the appellant herein, Eltin 
Open Pit Operations Pty Ltd (hereinafter referred to as 
"Eltin''), being a party bound by the Metal Trades (General) 
Award 1966, Award No 13 of 1965 (hereinafter referred to 
as "the subject award"), had committed a breach thereof 
between 1 July 1989 and 1 October 1991 at Boddington, in 
that it failed to pay Mr W Harmeston an allowance for being 
sent to work on a gold mine, for the pay period ending 
11 July 1989. The amount claimed was $11.82, and, in 
addition, a claim was made in accordance with the schedule 
which appears to have been attached to the original 
complaint. It does not, however, appear in the appeal took. 

Having heard the matter, the Industrial Magistrate made 
the following orders:— 

(1) A caution was imposed on the appellant upon each 
complaint. 

(2) Costs of $66.85 were ordered to be paid by the 
appellant. 

(3) He ordered also that there be a payment to Mr 
Harmeston of the sum of $7421.16 which he found 
to be an underpayment. 

The appellant, Eltin, now appeals against that decision. 
The grounds of the appeal are set out at pages 2-4 of the 
appeal book (hereinafter referred to as "AB") and are as 
follows:— 

" 1. The decision should be set aside and the following 
substituted for the decision: 
(a) an Order that the complaint be dismissed; 

and 
(b) a Declaration that the appellant is not a 

respondent to the Metal Trades (General) 
Award 1966 (No. 13 of 1965). 

Grounds of Appeal. 
2. The learned Magistrate erred in law in his reasons 

for decision, published on the 18 th day of 
September 1992 ("the reasons"), in finding that 
the appellant is a respondent to die Metal Trades 
(General) Award 1966 (No. 13 of 1965) ("the 
Award") in that: 
(a) The learned Magistrate erroneously found 

that the appellant is engaged in the industry 
of earthmoving contractors at an open cut 
goldmine at Boddington ("Boddington 
Mine"). 

(b) At page 12 of the reasons, the learned 
Magistrate held that: 

"its [the appellant's] actual work, 
pursuant to a contract, is earthmoving 
i.e. by blasting, drilling, loading and 
carrying the ore to the crusher, or to the 
waste dumps" and 

"... the factual findings made in this 
case show that the earthmoving work 
done in the process of delivering ore to 
the crusher should at the very least be 
regarded as a branch of the industry of 
earthmoving contractors." 

and in so doing gave undue weight to the 
physical similarities between the activities of 
the appellant at the Boddington Mine and 
earthmoving generally. 

(c) The learned Magistrate failed to have any or 
any sufficient regard to the purpose or object 
of the appellant's activities at the Boddington 
Mine, being the mining of gold, in determin- 
ing whether the appellant is engaged in the 
goldmining industry, not being an industry to 
which the Award applied, or the earthmoving 
contracting industry at the Boddington Mine. 

(d) The learned Magistrate failed to have any or 
any sufficient regard to the context in which 
the words "earthmoving contractors" appear 
in the Second Schedule to the Award in that 
they appear with, inter alia, the words "tin 
mines". 

(e) The learned Magistrate failed to apply the 
correct principles in determining whether the 
appellant was engaged in the earthmoving 
contracting industry at the Boddington Mine 
and should have determined the question of 
the appellant's respondency to the Award by 
examining the purpose and object of the 
appellant's operations at the Boddington 
Mine. 

(f) The learned Magistrate should have found 
that the appellant is engaged in the goldmin- 
ing industry at the Boddington Mine and is 
therefore not a respondent to the Award. 

3. The learned Magistrate erred in law in the reasons 
in finding that Mr W Harmeston ("the em- 
ployee") was sent to work on a gold mine, namely 
the Boddington Mine, by the appellant and was 
therefore entitled to a special allowance in terms 
of subclause 18(15) of the Award, in that: 

(a) The learned Magistrate failed to have any or 
any sufficient regard to the fact that the 
employee was offered employment by the 
appellant at the Boddington Mine (reasons 
page 13). 

(b) The learned Magistrate failed to have any or 
any sufficient regard to the context in the 
Award in which subclause 18(15) appears, 
namely, that the Award in subclause 18(13) 
distinguishes between an employee being 
sent to work at a place and an employee being 
employed at that place. 

(c) The learned Magistrate should have con- 
cluded, having regard to the evidence, that 
the employee was permanently employed at 
the Boddington Mine and therefore was not 
sent to work on it for the purposes of 
subclause 18(15)." 

There are two main aspects of the appeal. T „ first is 
directed to whether the appellant is a respondent to the 
subject award by common rule, and the second is whether, 
if that is so, the employee, the subject of the complaint 
before the learned Industrial Magistrate at first instance, was 
"sent to work on a gold mine". 
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The appellant is not a named respondent to the award, 
and, if the appellant were bound by the award, that would 
occur by the operation of s.37 of the Act. 

Clause 3 is the Area and Scope clause of the award, and 
at the time of the complaint being heard was in the following 
form:— 

"This award relates to each industry mentioned in 
the Second Schedule to this award and applies & all 
employees employed in each such industry m any 
calling mentioned m Clause 32.—Wages (including the 
appendix thereto) of Part I—General or Clause 10.— 
Wages of Part II—Construction Work of this award but 
does not apply within the area occupied and controlled 
by the United States Navy at and in the vicinity of 
North-West Cape in relation to Increment 1 of the 
construction of the Communications Centre." (my 
underlining) 

Clause 18(15) is also a relevant clause and reads as 
follows:— 

"An employee who is sent to work on any gold mine 
shall be paid an allowance of such amount as will 
afford the employee a wage not less than he/she would 
be entitled to receive pursuant to the award which 
would apply if such employee was employed in the 
gold mine concerned." 

It was not in issue before us that the employee, the subject 
of the proceedings at first instance, was employed in a 
calling mentioned in clause 32 of the subject award. 

It was common ground between the parties that the Scope 
clause of the subject award refers to the industries set out 
in the Second Schedule, and that those industries are to be 
ascertained by the words used to describe the industry and 
not by entering upon an inquiry as to the common object of 
the employers named within that category of the Schedule. 
In other words, this was a matter to be approached in 
accordance with the test in R J Donovan and Associates Pty 
Ltd v. FCU 57 WAIG 1317, and not a matter to be 
approached in accordance with WACJBSIU v. Tferry Glover 
Ply Ltd 50 WAIG 704. In R J Donovan and Associates Pty 
Ltd v. FCU (op cit) at page 1318, Burt CJ said:— 

"The Award in my opinion relates to each of the 
industries "set out" by description in the schedule. 
Hence for present purposes the question simply was 
whether the appellant employed the named worker in 
the "Business Consultants and/or Industrial and/or 
Management" industry. The named employers under 
each industry as described in the schedule are no doubt 
intended to be within and perhaps to be fairly 
representative of that industry but in my opinion the 
industry to which the Award relates is to be ascertained 
by the words used to describe it and not by entering 
upon an enquiry as to the common object in the sense 
of Parker's case sought to be attained by any named 
respondent and the workers employed by it." 

The Second Schedule to the subject award carries under 
the heading "List of Respondents" a category described as 
"Earth Moving Contractors: Bell Bros. Pty Ltd", and also 
"List, F. & Sons Pty Ltd". 

The issue before the Industrial Magistrate was whether 
the appellant was, at the material times, engaged in the 
earthmoving contracting industry. 

"Industry" is defined by s.7 of the Act to include a branch 
of an industry. 

The Industrial Magistrate made the following findings. 
Worsley Alumina Pty Limited owns and operates an open 

cut, or rattier open pit, gold mine at Boddington, and did so 
at the material times. 

The appellant's employees performed a number of tasks, 
including drilling, blasting, scraping of top soil, loading of 
ore into trucks and transport of both ore and waste to stock 
piles. It is common ground that El tin's role ends when the 
ore is delivered to a crusher on the mine site. After that, 
Worsley's own employees take over (see page 19 (AB)). 
They, it was said, were all covered by the Worsley Alumina 
Award 1982. 

The appellant had made a conscious effort in recent years 
to concentrate on working under contract for large mining 
companies and performing the physical mining of ore for 
them, and it purported to regard itself as the operator of the 
gold mine, notwithstanding that it apparently holds no 
mining leases issued under the Act. 

His Worship found that he regarded the appellant as a 
contractor to the mine owner, Worsley Alumina Pty 
Limited. He also found that the mining operation at 
Boddington is properly classified as a gold mine for the 
purposes of the matter then before him. 

It was submitted to His Worship, on behalf of the 
respondent, that the appellant was a contractor to a gold 
mining company, and that the work that it undertook was 
not part of the gold mining industry, but more properly 
earthmoving and part of the earthmoving industry. Alterna- 
tively, it was submitted that the appellant was part of the 
gold mining industry, but was not bound by the subject 
award. 

The learned Industrial Magistrate, on the evidence, held 
that the appellant was a contractor which mainly contracted 
services to companies engaged in mining operations. There 
was evidence given in relation to that. Mr John Stanley 
Watkins, Manager, Open Pit Operations for Eltin, confirmed 
that over the last six years he had been in the contracting 
business which he was now in. He described the appellant 
as a mining contractor, predominantly a gold mining 
contractor, and said that nine of the ten open pit jobs on 
which they had contracted were in the gold mining industry. 
Eltin had 470 employees employed in mine sites around 
Australia. The respondent, according to Mr Watkins, does 
not concern itself with extraneous earthmoving type jobs, 
but consciously concentrated on working for large mining 
houses. He also said in evidence:— 

"Many, as we are aware, mining companies depend- 
ing on their location are leaning more and more towards 
contractors to do the physical extraction of material 
from the pit. By and large they will process the ore. A 
mining operation generally comprises two parts, 
mining and processing. We concern ourselves with the 
mining which is the delivery of ore to the crusher as 
has been stated before and to the dumping of waste and 
other materials which are not mineralised." 

One of the corporate objectives of the appellant tendered 
in evidence before His Worship reads as follows (see page 
94 (AB)):— 

"ELTIN is a Western Australian based mining 
contracting company which provides a complete range 
of contracting services to the mining industry." 

The appellant does not own and operate a gold mine or 
any other mine (see page 64 (AB)), and, further, the 
appellant is a contractor to the gold miner. 

The appellant's argument was that by virtue of its work 
and its specialisation in that work it is and was an employer 
in the gold mining industry. 

The question in this matter is whether the appellant is 
bound by the subject award. If an employee is a worker in 
a calling mentioned in an industry to which the award 
relates, whatever the undertaking of the employer may be, 
and whatever the character of his business might be, then 
it is so bound. 

The appellant was plainly a contractor to the mine owner. 
It employed Mr William Harmeston as a mechanical fitter, 
a classification set out in clause 32 of the subject award, 
from 1 July 1989 to 1 October 1991. 

The subject award names earthmoving contractors as an 
industry to which the award relates in the Second Schedule 
to the award. As His Worship found, the appellant's actual 
work, pursuant to a contract, is earthmoving, ((ie) by 
blasting, drilling, loading and carrying the ore to the crusher 
or to waste dumps). The essential characteristic of the 
appellant's operation is not mining gold, but rather 
specialising in the moving of top soil and going down 
through the strata (see page 64 (AB)). In this process the 
overburden is set aside and the material taken to the mouth 
of a crusher which separates gold, waste, and other material. 
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The crusher is operated by Worsley Alumina Pty Limited 
and its employees. The machinery used by Eltin consists of 
drills, bulldozers, excavators, loaders, graders and machin- 
ery used in earthmoving contracting, including dump trucks 
(see the evidence of Mr Harmeston). That evidence was 
corroborated by the evidence of Mr James Reston Davidson, 
an organiser for the respondent organisation who described 
the machinery as typical of earthmoving machinery and to 
that used in quarrying. 

The question is, if one applies the dicta of Burt CJ above, 
not what is the character of the appellant's business, but 
whether the appellant was a respondent to the award in 
question. Whether earthmoving contracting is a branch of 
tike gold mining industry does not derogate from the 
conclusion that the appellant is engaged in the earthmoving 
contracting industry for the purposes of the subject award. 

Mr Watkins' evidence was that although Eltin was not a 
respondent, it had "adopted" the provisions of the subject 
award. His evidence was, too, that it was a respondent to the 
Consolidated Gold Mining Award 1980. (It was not a named 
respondent). However, it was a party to an order (exhibit 
Cll) which related to the subject award in these proceed- 
ings, on his evidence. 

An employer may be engaged in many different industries 
at the same time (see AMWSU and Others 62 WAIG 2428, 
an application to register The Mining Unions Association 
of Western Australia, and R v. Drake-Brockman and Others; 
ex parte National Oil Pty Ltd 68 CLR 51 at 57 per Latham 
CJ), and an employer may be bound by two awards covering 
different industries (see Australian Shipbuilding Industries 
(WA) Pty Ltd v. Maritime Workers Union of WA 57 WAIG 
458). 

There is no doubt that the Scope clause in this case was 
one which attracted the approach laid down in R J Donovan 
and Associates Pty Ltd v. FCU (op cit) (see per Burt CJ at 
page 1318) (see also Franklyn J's reference to it in 
Freshwest Corporation Pty Ltd v. TWU 71 WAIG 1746 at 
1747). 

In my opinion, this question of whether the award was to 
be applied pursuant to s.37 of the Act was to be answered 
by examining the Scope clause. One cannot look at the 
object to be achieved by the employer and employee 
(although Mr Power invited us to do so), because to do so 
would be to do something other than apply the approach 
prescribed in R J Donovan and Associates Pty Ltd v. FCU 
(op cit) requires (see page 12 of the transcript on appeal). 

Awards are to be interpreted according to the principles 
set out in Norwest Beef Industries Ltd and Mother v. 
AMIEU 64 WAIG 2124 (see, in particular, per Brinsden J 
at page 2127). 

The industry in this matter to which the award relates is 
to be ascertained by the words used to describe it The words 
used to describe the industry are plain. The award relates to 
each industry mentioned in the Second Schedule to the 
award. It applies to all employees employed in each such 
industry. Mr Harmeston was employed by Eltin. What 
industry was Eltin engaged in? The industry of earthmoving 
is mentioned. If Eltin employed Mr Harmeston in that 
industry, then the award applied and applies to it. 

Eltin was a contractor to the mining industry. It used, on 
the evidence, earthmoving equipment to move earth. It 
moved the overburden. It excavated material. It did not 
attempt, in the course of its operation, to extract that which 
it was mining, ((ie) the gold). That was left to the mine 
owner. It provided services, but it provided them as an 
earthmoving contractor. 

What Eltin did was excavate with earthmoving type 
machinery and cany the excavated rock, earth, etc, (with die 
exception of overburden, which it would seem is set aside) 
to the crushing plant where extraction takes place, and of 
waste to waste stockpiles. It is quite clear, and it was the 
evidence, that this was a service which is offered on contract 
to mining companies. 

The mine is not owned nor is it operated by Eltin, nor 
could it be for the purposes of s.155 of the Mining Act, as 
the Industrial Magistrate held. 

Mr Power sought to persuade us that the mere fact that 
the appellant performs some but not all of the necessary 
functions necessary to mine gold does not put it in another 
industry. It is in the same industry, he submitted, because 
the object is the same, the mining of gold. That test is, with 
respect, inappropriate, because fie test to apply is the test 
in R J Donovan and Associates Pty Ltd v. FCU (op cit), not 
the test in Parker and Son v. Amalgamated Society of 
Engineers (1926) 29 WAR 90, as I have said. 

Mr Watkins* own evidence was this. He conceded that 
Eltin does not do what he described as independent 
earthmoving, by which, from the transcript, I understand 
him to mean customers other than mining companies. In 
short, as the corporate statement reads, Eltin is and was at 
the material time a mining contracting company which 
provides a complete range of services to the mining 
company. However, there was no evidence of any service 
provided other than the earthmoving operation described. 

His Worship found that the reference in the schedule to 
"earth moving contractors" was a clear and unequivocal 
statement as to the scope of the subject award. He also found 
that Eltin did not operate the mine, but was a contractor to 
the mining company. 

His Worship correctly found, too, on the evidence, that 
the defendant was a contractor and fiat it mainly contracts 
its services to companies engaged in mining operations. 

His Worship found, too, that the actual work done 
pursuant to this contract was earthmoving by blasting, 
drilling, loading and carrying ore to the crusher or to waste 
dumps. This, he found, could at the very best be regarded 
as a branch of the industry of earthmoving contractors (s.7 
of the Act contains a definition of industry and "industry" 
includes "a branch of an industry or a group of industries") 
(see pages 27-28 (AB) and the cases cited therein). 

The evidence, too, supported findings that Eltin was a 
contractor to fie mine owner, Worsley Alumina Pty 
Limited, in this instance. 

In addition, there was ample evidence from all of the 
witnesses that Eltin was a contractor to the mine owner. It 
was not operating the mine. It was performing part of the 
operation, as I have just described it, on contract. 

The evidence was, too, that equipment used in the 
quarrying industry and in open cut mines was similar. 

The evidence clearly was that Eltin is contracted to in 
relation to nine or ten "open pit jobs" in the gold mining 
industry (see page 59 (AB)). 

Although Eltin's corporate plan stated that it was a 
Western Australian based mining contracting company 
"which provides a complete range of services to the mining 
industry", there was no real evidence other than that they 
operated in open pits and that what they did was what they 
did at Boddington, and which I have just described (see 
pages 59-60 (AB)), namely the physical extraction from the 
pit, the delivery of ore to a crusher, and the dumping of 
waste. 

Mr Watkins, of course, described Eltin as being a 
contractor and predominantly a gold mining contractor. 

There is, therefore, no doubt that Eltin is a contractor. 
However, Eltin says that it is a mining contractor and the 
respondent says that it is an earthmoving contractor. There 
is no doubt that the work done by Eltin, which implicitly is 
what it does everywhere, is earfimoving using equipment 
used to move earfi ("earthmoving", used as an adjective, 
means "of or pertaining to machinery designed to move 
earth, as for a building site" (see the Macquarie Diction- 
ary)). 

The fact of the matter is that is what Eltin contracted to 
do. It contracted to dig a large hole with machinery 
described as earthmoving machinery and transport the 
contents to a crusher or to waste heaps. It did not say that 
it did anything different elsewhere than at Boddington. 

The respondent's evidence confirmed that it contracted to 
move earth and that its machinery was earthmoving 
equipment. Its client was a gold miner, but Eltin plainly 
operated in the earthmoving industry or a branch thereof. 



Some reliance was placed upon the binding effect of the 
consent order under the award to which I have referred 
above. As His Worship observed, it was an argument that 
the defendant should be estopped from denying the question 
of respondency. His Worship attached little weight to that. 
In the case of the Full Bench, nothing was said to persuade 
me that His Worship was wrong in taking that view. 

There was ample evidence from the Industrial Magistrate 
to find as he did. In addition, he applied the right test, the 
test in R J Donovan and Associates Pty Ltd v. FCU {op cit). 

There is no doubt that the Scope clause of the award 
applied and that the appellant was bound by the award. 
TTiere was no evidence that it was engaged in the gold 
mining industry. On its own evidence, it was a contractor 
to miners. It contracted to move earth. It was not engaged 
in the gold mining industry. It was engaged in a branch of 
the earthmoving industry, and it was open to the Industrial 
Magistrate to so find, on all of the evidence. The Industrial 
Magistrate, in making the findings which I have outlined 
above, and concluding as he did that Eltin was bound by the 
award, did not err. 

I now turn to the second aspect of the appeal. It is quite 
clear from the evidence of Mr Watkins that the appellant 
operates in at least nine different areas, including the one in 
question. The employee in question, Mr William Har- 
meston, was not recruited specifically for the purposes of the 
operation at Boddington, but rather was recruited by a 
central recruiting facility of Eltin based in Kalgoorlie. He 
did not apply for a position at Boddington, but was sent 
there. That was his evidence. It is also clear that irrespective 
of the nature of the appellant's business, the operation at 
Boddington is a gold mine, and it was not argued otherwise 
at first instance, or before us. In fact, he was employed for 
work at a gold mine, and indeed sent immediately to work 
at a gold mine. The evidence of the employee concerned is 
that he applied for the job through the normal channels 
through the Kalgoorlie office, and on the completion of an 
interview was offered a position at Boddington (see page 46 
(AB)). He did not apply for a specific job at Boddington and 
does not recall that specific sites were nominated on the 
application for employment form. He was sent to work on 
a gold mine and the learned Industrial Magistrate did not fall 
into any error in so finding. 

It is not necessary for the Full Bench, on the authority of 
FMWU v. FCU and Others 65 WAIG 2033 at 2034 per 
Brinsden J, to consider the matter further. 

For all of those reasons, I would dismiss the appeal. 

COMMISSIONER KENNEDY: I have read the reasons 
for decision of the President in draft form. I agree that the 
appellant has not established cause for a conclusion that the 
Industrial Magistrate erred in finding on the evidence that 
the appellant was engaged in the earth moving industry and 
in concluding that the Metal Trades (General) Award 1966 
bound it. I would dismiss the appeal. 

COMMISSIONER BEECH: I agree with the conclusions 
reached by the Hon. President The central issue is whether 
the appellant is respondent to the Metal Trades (General) 
Award. The Second Schedule to the award which carries the 
heading List of Respondents contains the words "Earth 
Moving Contractors: Bell Bros. Pty Ltd and List F. and Sons 
Pty Ltd". Thus given the scope clause of this award, in order 
to determine respondency the issue becomes whether the 
appellant was at the material time engaged within the 
earthmoving contracting industry, and in this regard 
"industry" can include a branch of an industry or a group 
of industries (by virtue of section 7 of the Industrial 
Relations Act). 

It is in my view a simple task to examine the facts as 
found by the learned Industrial Magistrate and to decide 
whether those facts reveal that the appellant was bound or 
not. It is not helpful in this regard to submit that the 

appellant may be in some other industry for even if that is 
so it is not an answer to the question to be determined. It 
is well settled that an employer may be engaged in many 
different industries at the same time (see for example the 
Reasons for Decision of the Full Bench in the application 
to register the Mining Unions Association of WA, (1982) 
62 WAIG 2428). Indeed, the situation where an employer 
may be bound by two awards covering different industries 
is not unknown (see Australian Shipbuilding Industries v. 
MWU (1977) 57 WAIG 458). The Metal Trades (General) 
Award covers earthmoving contractors, and the question 
becomes whether in its operations, the appellant is covered 
by and therefore respondent to the Award. This is said 
because as His Worship has found, its actual work pursuant 
to a contract is earthmoving i.e. by blasting, drilling, loading 
and carrying the ore to the crusher or to waste dumps. It may 
be true that the work concerned is the same whether carried 
out by employees employed by an open cut gold mine 
operator or by employees of a contractor to that operator. 
However the essential characteristic of the appellant's 
operation is not the total process of mining gold but rather 
specialising in the earthmoving work as part of that 
operation. I suspect it is unarguable that that work of itself 
is a branch of the earthmoving contracting industry even if 
it is not entirely that industry and that therefore the appellant 
is covered by the terms of the Metal Trades (General) 
Award. The appeal should be dismissed. 

THE PRESIDENT: In the circumstances, the appeal will 
be dismissed. 

Order accordingly 
Appearances: Mr A J Power (of Counsel) on behalf of the 

appellant. 
Mr R W Handmer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Eltin Open Pit Operations Pty Ltd 
Appellant 

and 

Metal and Engineering Workers' Union—Western Austra- 
lian Branch. 
Respondent. 

No 1515 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

COMMISSIONER S.A. KENNEDY 
COMMISSIONER A.R. BEECH. 

19 May 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 4th day of February 1993 and having heard 
Mr A J Power (of Counsel) on behalf of the appellant and 
Mr R W Handmer on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 19th day of May 
1993 wherein it was found that the appeal should be 
dismissed, it is this day, the 19th day of May 1993, ordered 
that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

President. 



FULL BENCH— 
Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Registrar 
(Applicant) 

Margie Bonavita 
(Respondent). 

No. 333 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER A. R. BEECH. 

25 May 1993. 

Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 19 May 
1993 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 

We will issue a minute of proposed order accepting in 
those terms the undertaking of the respondent given to the 
Full Bench to comply with all future summonses, orders and 
directions of the Commission. This is the first occasion that 
this lady, the respondent, has been before the Commission 
and has admitted this sort of breach. We have acted leniently 
in the matter as befits the fact that that is a first occasion. 
That should not—and we make it perfectly clear—be taken 
as any indication that what happened is a minor matter. 

The Commission can only operate properly, (and indeed 
it has a duty to operate properly under the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act")), if its orders, directions and summonses are 
obeyed. Parliament means them to be obeyed. That much 
is quite clear from the Act. Summonses by the Commission 
to attend a conference are often issued, in fact may even be 
universally issued in circumstances of some stress or 
difficulty in industrial matters. They are not to be regarded 
as arranging appointments with somebody which can be 
merely ignored or put off and replaced by another 
appointment. 

If in our view, were there a prevalence of breach of duty 
to comply with summonses, then it is fair to say that any 
lenient attitude we had to first "offenders" might, depend- 
ing on what was put before us, be required to change 
drastically. We say that merely to emphasise the seriousness 
of orders, directions and summonses of the Commission so 
that nobody who reads this will be in any doubt. 

Appearances: Mr R L Hooker (of Counsel) on behalf of 
the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Registrar 
(Applicant) 

and 

Margie Bonavita 
(Respondent). 

No. 333 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER A. R. BEECH. 

20 May 1993. 

Order. 

This matter having come on for hearing before the Full 
Bench on the 19th day of May 1993, and having heard Mr 
R L Hooker (of Counsel) on behalf of the applicant and Mr 
R A Lilbume (of Counsel) on behalf of the respondent, and 
after having conferred with the parties pursuant to s.84A(4) 
of the Industrial Relations Act 1979 (as amended) ("the 
Act"), and upon the admission of the respondent before the 
Full Bench that she had failed to comply with a summons 
pursuant to s.44(3) of the Act to attend a conference before 
Commissioner Parks on the 24th day of February 1993 at 
10.30 am, and having given reasons for decision, it is this 
day, the 20th day of May 1993, ordered and declared as 
follows:— 

(1) The respondent having been summoned by a 
summons issued pursuant to s.44(3) of the Act, 
and having failed to attend a conference in 
application No C 55 of 1993 before Commissioner 
Parks on the 24th day of February 1993 at 10.30 
am in answer to such summons, the Full Bench 
was satisfied that it had been proven upon her 
admission that the respondent had contravened or 
failed to comply with the said s.44, a section of 
the Act, and that the same constituted a contraven- 
tion or a failure to comply with an order or 
direction of the Commission. 

(2) The Full Bench accepts pursuant to s.84A(5)(a)(i) 
of the Act, an undertaking by the said respondent 
through Counsel, that henceforth she would attend 
any fiiture conference to which she might be 
summoned, pursuant to the provisions of the said 
Act, and to comply with all or any orders or 
directions given to her or made in respect of her 
in future by the Commission. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

Mr R A Lilbume (of Counsel) on behalf of the respondent. 



FULL BENCH—UNIONS— 

Application for Alteration 

of Rules— 

EDITOR'S NOTE: Previous reasons for decision and orders 
published (73 WAIG 563 & 1232). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re: an application by The Federated Miscellaneous Work- 

ers' Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. A. NEGUS. 
COMMISSIONER R. N. GEORGE. 

7 May 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 3rd day of May 1993, and the Full Bench 
having heard Mr R L Le Miere (of Counsel) and with him 
Mr B L Tee (of Counsel) on behalf of the applicant, Mr G 
Blyth on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, the 
Restaurant and Caterers Association of Western Australia 
Inc, Spotless Catering Services Ltd trading as Nationwide 
Food Services, and Beeches Restaurant Pty Ltd trading as 
Sails Restaurant, as objectors, and Mr J G M Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, as objectors, and the Full 
Bench having made such an order as was necessary or 
expedient for the expeditious and just hearing and determi- 
nation of this matter, it is this day, the 7th day of May 1993, 
ordered that this matter be adjourned to 10.30 am on 
Monday, the 28th day of June, 1993, Thesday, the 29th day 
of June 1993, Wednesday, the 30th day of June 1993, 
Thursday, the 1st day of July 1993, Friday, the 2nd day of 
July 1993, Thesday, the 6th day of July 1993, Wednesday, 
the 7th day of July 1993, Thursday, the 8 th day of July 1993, 
Thesday, the 27th day of July 1993, Wednesday, the 28th 
day of July 1993, Thursday, the 29th day of July 1993, and 
Friday, the 30th day of July 1993. 
By the Full Bench, 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by the State School Teachers' Union of 

WA (Inc). 
No. 1529 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 

24 May 1993. 
Reasons for Decision. 

THE PRESIDENT: These are my reasons for decision. 
This is an application to alter rules 3 and 4 of the rules 

of the State School Teachers' Union of WA (Inc) (hereinaf- 
ter referred to as "the SSTU"). 

The application was made pursuant to s.62 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") which relates to alteration of 
registered rules. It is a matter within the jurisdiction of the 
Full Bench. 

By the application it is sought to alter rule 3 of the rules 
of the SSTU by substituting for rule 3(a)(i) the following 
new rule 3(a)(i):— 

"Any teacher employed in pre-school centres in 
Western Australia, Government pre-primary, primary 
and secondary schools in Western Australia; or by any 
Government instrumentality or any institution or 
worksite providing technical and further education in 
Western Australia." 

If the rules were altered to incl.ude such a new sub-rule, 
the eligibility to be full members would include pre-primary 
school and employees of Government instrumentalities or 
any institution or worksite providing technical and further 
education in Western Australia. 

In addition, the applicant seeks to alter rule 3(a) by 
deleting the existing rule 3(a)(v), which reads as follows:— 

"Any person elected or appointed to an office in the 
State School Teachers' Union of Western Australia." 

The substituting rule 3(a)(v) reads as follows:— 
"Any person elected to an office in the State School 

Teachers' Union of Western Australia." 
In addition, the applicant seeks to delete rule 3(g) and add 

the following new rule 3(a)(vi) which reads as follows:— 
"Any employee of the SSTUWA appointed to a 

position as General Secretary, Industrial Advocate, 
Organiser, Librarian, Industrial Research Officer or 
Women's Officer." 

In addition, it was sought to delete rule 4(g) which 
provides for certain persons to be eligible for membership. 
Rule 4(g), as it reads, is as follows:— 

"APPOINTED MEMBERS shall be entitled to all 
rights, privileges and benefits of membership of this 
Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office." 
There were no objections by any member or by any other 

person, except one by Mrs Beverley Anne Doman, who is 
and was, at all material times, a member of the SSTU, and 
whose right to object under s.55(2)(c) of the Act was 
conceded by the SSTU. That objection is based on three 
heads of objection:— 

(1) Inconsistency with the registered name of the 
union and possible overlapping eligibility with 
another union/unions. 

(2) Legal and operating difficulties for the SSTU. 
(3) The inadequacy of notice of objection and the 

proposed inadequacy of the reason given for 
alteration. 

As was explained, the alteration sought to be made to rule 
3(a)(i) does not attempt to extend coverage beyond what is 
currently the position. 

Secondly, the alteration sought to be made to rule 3(a)(v) 
is an attempt to rectify an inadequacy identified in this 
Commission in a decision of the President in Doman v. 
SSTU 71 WAIG 3163. 

The rule currently, as Ms Byrne (who appeared for the 
applicant) correctly explained to us, allows persons to be 
appointed to office within the SSTU to become officers 
when they can only, by virtue of the definition of "office" 
in s.7 of die Act, become officers and occupy offices if they 
are elected. The President in Doman v. SSTU and Quinn 72 
WAIG 997 held the rule to be contrary to the provisions of 
the Act. 

The proposed alteration would delete any reference to the 
word "appointed" from the rules. 

The new rule 3(a)(vi) seeks to allow full membership 
rights to persons employed by the SSTU as a Generd 
Secretary, an Advocate, an Organiser, a Research Officer, 
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a Librarian, or Women's Officer. The General Secretary is, 
of course, an employee and not an "officer" as defined in 
s.7 of the Act 

It is significant that no other employee would be entitled 
to membership if the alteration were authorised. 

In 1991, an alteration to the rules was endorsed at the 
SSTU's Annual Conference creating a special category of 
membership for these employees. It was a category called 
"Appointed Members" and it restricted people in that 
category from being able to attend conferences, to become 
delegates, or from being allowed to stand for office. Rule 
4(g) affects that. 

The amendment seeks to return the position to what it was 
from 1984 to 1991, but with the rules correctly framed, 
according to the submissions. 

Mrs Doman's objection, which was referred to in her 
Notice of Objection filed herein, was specifically to rule 
3(a), Membership, and rule 4(g), which appeared in the 
"WA Teachers' Journal". 

The first objection was that she had first attempted to 
lodge written objections to the proposed rule alterations on 
Monday, 5 October 1992, which was prior to the SSTU 
making formal application to alter the rules. 

The Registrar agreed to keep her written objections in a 
pending file until such time as formal application was made 
by the SSTU. 

Next, she was of the understanding that she would be 
notified when that occurred in order to properly affect and 
register her objections, but was not so notified, and only 
found out that this application was being made by virtue of 
what she described as a "fortuitous and timely inquiry on 
another matter". 

Her complaint was that the only notice giving members 
a right to object appeared in the WA Tfeachers' Journal on 
1 September 1992 at page 32, which, formal parts omitted, 
read as follows:— 

"Object to alteration of rules 
Any member wishing to object to the alteration of 

any or each rule may do so by forwarding a written 
objection to the Registrar of the W.A. Industrial 
Relations Commission. The object (sic) must be on 
Form 22 and received by the Registrar within 21 days 
of the receipt of this publication." 

In fact, the right to object, therefore, expired on 22 
September 1992, which was before the application herein 
was filed. 

The submission by Mrs Doman was that this notice was 
in error and misled members, as it did Mrs Doman, into 
believing that she had to meet the requirements of the notice, 
instead of what was actually the case in matters of this type, 
within 21 days of the publication of the Gazette and not the 
Journal. 

She submitted that this was reflected in regulation 98(5) 
of the Industrial Relations Commission Regulations 1985. 

Further, she submitted that the notice, on the face of it, 
required objections to be made within 21 days of receiving 
the publication, the WA Teachers' Journal, on 1 September 
1992, which would be before the Annual Conference passed 
the resolutions, the Annual Conference being held on 28,29 
and 30 September 1992. 

Thus, it was submitted that s.62(3)(b) of the Act had not 
been complied with, and, further, since the President had 
power to disallow any rule which was contrary to or 
inconsistent with any Act or law, then, by implication, the 
Commission should not register any rule which is contrary 
to or inconsistent with any Act or law. This was because 
what was sought to be done was contrary to the Associations 
and Corporations Act 1987. That Act requires a majority of 
not less than three-quarters of the members of the 
association who are entitled to vote voting to approve the 
alteration of a rale, while the SSTU rules require only a 
two-thirds majority in respect of each proposed rule change. 

Mrs Doman also submitted that the proposed rule 
alterations to rules 3(a)(vi) and 4(g) were as set out in her 
written objections, but, in particular, they were that in 

registering the proposed rule alterations, the Commission 
would be formalising a situation where SSTU employees, 
as a group of workers, would not have access to the 
Industrial Relations Commission, a result which she said 
would be contrary to s.6(g) of the Act. 

The evidence and material before us was that the proposed 
alterations were on the Agenda of the supreme governing 
body of the applicant, its Annual Conference (see exhibit 
1(5)). 

There were notices of motion, reasons for the alterations, 
and a notice purporting to advise members of their right to 
object in exhibit 1(5). 

There is no evidence of whether there was a quorum at 
Conference, but the evidence is that the resolutions 
approving the proposed alterations were approved by 
resolutions passed by a majority of two thirds of the 
delegates present and voting as required by rule 37 of the 
SSTU Constitution. The resolutions are not set out in their 
terms in any material before us, and there is no evidence of 
any authority given by either Conference or the Executive 
to make this application. 

There was a gazettal of the terms of the application, and 
of the application and date of hearing (73 WAIG 201-202). 

The notice issued in exhibit 1(5) to all members to whom 
copies of exhibit 1(5) were sent direct or to members to 
whom the copies were to be distributed from bundles sent 
to each school. Plainly, as will be seen when I deal with this 
question in more detail, the notice advising of a right to 
object requires such notice of objection to be given before 
or at least shortly after the date of the Annual Conference 
when the resolutions approving the alterations were passed. 
(The Conference was held on 28, 29 and 30 September 
1992). 

The case for the applicant relied on those submissions and 
evidence. The evidence was contained in exhibit 1, a folder 
of documents. 

The rule which governs alteration to rules is rule 37. 
Alteration of Constitution, and that reads as follows:— 

"(a) Notice of proposed alterations or amendments of, 
additions to or excisions from this Constitution 
must be forwarded to the General Secretary not 
less than seven weeks prior to the Conference of 
delegates, and copies of the same shall be 
published in the business paper. 

Such publication shall inform members of the 
proposed change, the reasons for the change, and 
shall advise members of their right to object to the 
proposed alteration by forwarding a written 
objection to the Registrar of the State Industrial 
Commission. 

(b) No clause of this Constitution shall be altered, 
added to, amended or excised, nor shall any new 
clause be made, except by a majority of not less 
than two-thirds of the delegates present and voting 
at a properly constituted meeting or session of 
Conference. 

(c) No alteration shall be made to the constitution 
except in the words and form which have been 
published in the business paper. 

(d) Notwithstanding anything in (a), (b) or (c) above, 
Executive is empowered and required to re- 
number or re-letter paragraphs and clauses within 
twenty-one days of the completion of Conference 
to preserve numerical or alphabetical order pro- 
vided that the order of paragraphs, subparagraphs, 
or clauses, is not altered." 

The first alteration sought was one sought to be made 
against any possibility that the Commonwealth Government 
could become an employer, or that the system would be 
privatised to the degree that individual institutions would 
themselves employ lecturers or worksites might contract 
lecturers to provide customised training. 

Insofar as that supports an application to alter the rules 
to cover institutions other than Commonwealth instrumen- 
talities, I have no difficulty with the application insofar as 
that is concerned. Insofar as it purports to intrude into 



matters which might properly be within Commonwealth 
jurisdiction, there are, prima facie, problems. 

Rule 3(a)(v) is an attempt to rectify an inadequacy 
identified by the Commission, it was submitted. 

As to rule 3(a)(vi), the SSTU sought to add a new clause 
allowing full membership rights to persons employed by the 
union as General Secretary, Industrial Advocate, Organiser, 
Librarian, Industrial Research Officer or Women's Officer. 
It would seem that that clause would not relate to or provide 
eligibility for all employees. 

"Hie resolutions which approved the alterations, but in 
their terms did not authorise the making of an application, 
are set out in exhibit 1(5), which should be read with exhibit 
1(7). There is no specific evidence of the precise terms of 
the resolutions. 

Rule 27(e) refers to the Conference Agenda, which is 
exhibit 1(5), and the resolutions approving the alterations, 
but not authorising the making of any application to the 
Commission, were carried by a two-thirds majority of 
delegates present and voting at a properly constituted 
session of Conference. There is no evidence, however, as to 
whether there was a quorum. 

The Journals containing the Agenda are distributed to all 
of the schools for distribution to members, and that, of 
course, includes one teacher schools. 

The onus is on the objector to establish that the notice to 
members is not reasonable, having regard to the structure of 
the organisation, it was submitted. However, that is not the 
case. 

In addition, it was submitted that because teachers do not 
have access to the Western Australian Industrial Gazette, the 
wording was reached by agreement with the Registrar. 

It was submitted, too, by Ms Byrne that there was no 
question of overlapping eligibility because the members had 
endorsed the claim. The alteration would not compel 
membership of the SSTU, but would only provide an 
opportunity to employees to become members. 

There was, of course, no formal objection by the 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch (hereinafter referred to as "the 
FCU") to the application to alter the rules. 

In addition, there was reference to Administrative 
Instructions, which had apparently been issued either by a 
General Secretary or the Executive, and which were 
alterable by either, requiring an employee who is elected to 
Executive Office to resign from office. Non-teacher employ- 
ees, it was submitted, would lose their employment by 
standing for office. In any event, no person who is eligible 
for office can occupy office without standing for election, 
and that, as I understood the submission, is a proper 
protection. 

Mrs Doman submitted that the SSTU is a registered 
organisation under the Act, and that the Commission 
impliedly should not register any rule which is inconsistent 
with or contrary to any act or other law, because these could 
be disallowed by the President. 

Mrs Doman said that the Administrative Instructions had 
been revised quite substantially and they should be given no 
credence, since they can be changed by an Executive 
decision. That was not disputed. 

Next, she submitted that it would be quite contrary to the 
democratic control of the union by members for the union's 
paid employees to be eligible to control their employers in 
the factual framework recounted to us by membership of the 
controlling body. 

I turn now to the relevant contents of exhibit 1(5) which 
are set out at pages 33-38. That gives notice of the alterations 
which are proposed and gives notice of them as Agenda 
Items. There were a number of alterations proposed, and 
included amongst them are the alterations, the subject of this 
application. 

The reason provided for the amendments to rule 3(a) reads 
as follows:— 

"This amendment seeks to allow coverage of 
teachers in technical and further education institutions 

if the identity of their employer changes. Whether the 
Federal Government becomes the employer or the 
institutions themselves will be irrelevant if the cover- 
age rule is framed to provide for both contingencies." 

The reason provided for the amendments to rule 3(a)(v) 
reads as follows:— 

"This amendment is necessary as a result of a 
WAIRC decision. Under the definition of "office" in 
the Industrial Relations Act, no person can be 
appointed to an office." 

In relation to the alteration to rule 4(g), the following 
reason appeared:— 

"The deletion of 4 (g) is procedurally necessary if 
the proposed amendment to 3(a)(vi) is endorsed, as 
such a category will no longer be required." 

This is an application to which s.55, s.56 and s.58(3) of 
the Act apply with such modifications as are necessary. 

In my opinion, s.55(l), (2) and (3) have been complied 
with insofar as that is necessary. However, s.55(4) is an 
important section and requires, by the use of the mandatory 
word "shall" (see s.3 and s.56 of the Interpretation Act 
1984), to refuse this application unless we are satisfied as 
to a number of things. 

Firstly, we are required to be satisfied that the application 
has been authorised in accordance with the rules of the 
organisation. No objection was taken on this basis. I am not 
satisfied, on the evidence, that this was so, because there is 
no evidence that any quorum existed at the meeting, and 
because there is no evidence that the Executive or the 
Conference authorised the application. 

The resolutions passed at Conference do not authorise the 
application, as I have observed. They purport to "approve" 
alterations. The applicant has no power to "approve" the 
alterations in that sense. There is no evidence that any 
application was authorised as it would be required to be 
authorised under the Act. 

The resolutions were passed by a two-third majority of 
the membership present and voting, which was in accor- 
dance with rule 37, however. 

A notice of Conference was given and an Agenda setting 
out the motions proposed (exhibit 1(5)) was circulated to all 
one teacher schools and in bundles by post to all other 
schools for distribution to all members, and in that sense the 
meeting seems to have been properly called. There was no 
suggestion that it was not. 

S.62 of the Act governs the jurisdiction and power of the 
Full Bench in relation to applications to alter the rules. This 
is a s.62(2) application. However, by virtue of s.62(4), s.55, 
s.56 and s.58(3) apply with such modifications as are 
necessary to and in relation to an application by an 
organisation for alteration of a rule of a kind referred to in 
subsection (2). That means that the provisions of s.62(3) do 
not apply in matters under s.62 before the Full Bench. 

In CMEWU v. OPPWFA 70 WAIG 281, Brinsden J at 
page 286 referred to s.62(4) and its attempts to incorporate 
sections designed for some other purpose. 

In my opinion, the application of the provisions of s.55, 
for example, with modification, permits those sort of 
modifications which I will refer to in the body of these 
reasons hereunder. The sort of modifications or variations 
which apply are those which enable the provisions of s.55 
to apply insofar as they do not unequivocally apply to 
applications for registration solely. In my interpretation of 
the provisions and their application to alterations, I use that 
approach. 

In the meantime, of course, I would observe that, in my 
opinion, s.55(l), (2) and (3) apply, except that what is 
required to be advertised are the proposed alterations, 
together with the rules which they purport to alter. 

In addition, s.55(4), which I now refer to, applies, as does 
s.56, as modified, and there is no need to refer to that in any 
detail in these reasons. S.55(4), however, is a vital provision. 

Firstly, the Full Bench must be satisfied that reasonable 
steps have been taken to adequately inform the members of 
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the intention of the organisation to apply for authorisation 
to alter the rules. 

Secondly, the Full Bench must be satisfied that reasonable 
steps have been taken to adequately inform the members of 
the proposed alteration of the rules. 

Thirdly, the Full Bench must be satisfied that reasonable 
steps have been taken to adequately inform the members that 
they or any of them may object to the making of the 
application or to the alterations of those rules or any of them 
by forwarding a written objection to the Registrar. 

Fourthly, the Full Bench must be satisfied that, having 
regard to the structure of the organisation and any other 
relevant circumstance, the members have been afforded a 
reasonable opportunity to make such an objection. That is 
very important because if 5 per centum or more of members 
object to the application or the proposed alterations or any 
of them, then the Full Bench is required to refuse the 
application (see s.55(4)(c)(i)). That is, if no majority of 
members voting in a ballot approved by the Registrar have 
authorised or approved the making of the application and the 
proposed alterations. 

What occurred, as a matter of fact, was that only one such 
notice advising members of the proposed alterations 
(proposed insofar as they were notices of motion on an 
Agenda) was given, and that was given by exhibit 1(5), to 
which I have referred above. That set out the reasons for the 
proposed alterations and notified the members that they 
could object. At the time of publication of the notice in 
exhibit 1(5), of course, no resolutions had passed approving 
the alterations, and no resolution was passed by Conference 
approving the making of an application. There was no 
evidence or submission that any other body which might be 
said to be a governing body of the applicant authorised, or 
could authorise, the making of such an application. No 
notice was given to members of any intention to apply, or 
at least there is no evidence that such was done. 

It was Mrs Doman's submission that there was not the 
requisite notice given because the notice she received, which 
was received at the beginning of September 1992, was quite 
some time before the resolutions were passed at the Annual 
Conference. She did, however, forward a notice of objection 
to the Registrar which he offered to hold in a pending file, 
but she was still not notified that any application was made, 
or that it was to be heard, and found out about the existence 
of such an application fortuitously in the course of an inquiry 
about another matter. 

It is significant that the application itself was filed on 2 
December 1992, approximately three months after the notice 
was given in exhibit 1(5). The date of hearing and the 
proposed alterations were advertised in the Western Austra- 
lian Industrial Gazette (73 WAIG 201-202) on 27 January 
1993. In other words, notice was given before the resolutions 
"approving" the alterations were passed, and long before 
any application was made to the Commission (in fact 90 
days). 

In my opinion, the provision requires that the applicant 
take reasonable steps to inform the members of certain 
matters. Secondly, it was required to adequately inform 
them of those matters. 

I do not know that it assists to analyse the phrase 
"reasonable steps" and "adequately". 

However, the provision seeks to ensure that those in an 
organisation responsible for an application such as this 
should take reasonable steps to inform members of the 
intention to apply to the Commission. Plainly, the provision 
requires that the members be informed that there will be an 
application to alter the rules. Until they know that, the right 
to object has no meaning. After all, it is only a successful 
application which is the instrument of alteration of the rules. 
The only way that the success of an application can be 
prevented by another person is, if that person objects, is held 
to be entitled to object and his/her/its objection succeeds. 

I should add, too, that if there are in excess of 5 per 
centum of objectors who are members, then the Full Bench 
is required to refuse the application. 

What are reasonable steps? They are steps which might 
reasonably be considered by the Full Bench in all of the 
circumstances to have informed the members so that they 
might clearly understand that the organisation intends to 
apply to the Commission to alter the rules, what those 
alterations are, the reasons for those alterations, and that 
they might object to the application seeking authorisation to 
make those alterations. In other words, they should receive 
sufficient notice of the application and of die reason for it, 
such as to enable them to make a properly informed decision 
as to whether to object or not. Quite plainly, the organisation 
cannot so intend, that is intend to make an application, until 
it has decided to do so by the processes in a way of which 
such a course must be approved under the rules of the 
organisation. A mere notice of motion or an Agenda is no 
evidence of such an intention. In my opinion, the forwarding 
of the Agenda to all members, either directly or at their 
schools, by way of distribution, could be described as 
reasonable steps, insofar as that took the process. However, 
no notice was given at all of any intention to apply for 
authorisation for the registration of alterations to the rules. 

Next, the proposed alterations, the subject of information 
to the members in the same manner must be given. In my 
opinion, members cannot be said to have been adequately 
informed of the alterations, unless they are informed of the 
reasons for the alterations and the effect which the 
alterations will have or are intended to have. In this case, 
such reasons were given in relation to all proposed 
alterations, except the alteration referring to rule 3(a)(v), 
which was not an explanation but a mere statement in its 
terms of what is occurring. 

Next, that information must be conveyed in the same 
manner concerning a right to object. In other words, the 
members must be informed by the taking of reasonable steps 
to do so, and they must be informed adequately that the 
members or any of them may object to the making of the 
application or to the proposed alterations to the rules by 
forwarding a written objection to the Registrar. That was 
simply not done. 

In my opinion, s.55(4)(b)(iii) does not mean that the 
members must be informed either that they may object to 
the making of the application "or" to the alterations to the 
rules or to any of diem. They must be informed that they 
may object to the application and to any of the alterations 
by forwarding a written notice of objection. That is a written 
notice of objection to the application. In deciding whether 
this provision is complied with, the Full Bench must be 
satisfied, having regard to the structure of the organisation, 
and any other relevant circumstances, that the members have 
been afforded a reasonable opportunity to object In this 
case, the objection was that no reasonable opportunity to 
object was afforded to the members, since the only notice 
given was before the resolutions were passed and before any 
application was made. S.55(4) is in mandatory terms (see 
s.31 and s.56 of the Interpretation Act 1984). It is not 
directory. 

Notwithstanding the existence or not of any objection, 
unless the applicant satisfies the Full Bench as to those 
matters, the Full Bench is required to refuse the application 
under s.55(4) of the Act. There is an onus, however, upon 
the objector to establish those facts upon which the objection 
is made, on the balance of probabilities. To emphasise what 
I have just said, I quote from Re WACJBSIU 65 WAIG 2241 
at 2242 where the Full Bench said:— 

"In our view the Full Bench cannot be satisfied that 
an application has been authorised in accordance with 
the rules of the organisation unless the steps required 
by its rules to legitimise the subject matter of the 
application have been complied with. If, as the 
objecting organisations contend, the amendments have 
not been processed in the manner prescribed by the 
rules, it cannot in our view be said that the application 
has been authorised in accordance with them. The 
making of the application is but one of a number of 
steps which the Act and the applicant's rules require 
must be undertaken to achieve the desired result." 

In that case, the Full Bench held that an organisation 
could not file an application and then tell its members 
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afterwards, because the Act requires that the organisation 
inform its members of the intention to apply. The Full 
Bench, although it rejected that submission, bore out what 
we have just said about giving notice of application. 

No notice was given at any time, either in exhibit 1(5) or 
otherwise, of any intention to apply for alteration of the 
rules. In that respect, there has been no compliance with 
s.55(4). Since the whole of the provision relates to enabling 
objectors to know of, to be sufficiently informed of, and to 
make decisions whether to object or not, and to object to an 
application and nothing else, a failure to refer to the 
intention to apply to alter rules is not only statutorily but 
practically a major defect. The application will fail for that 
reason. 

It follows, too, that any notice given before the 
application is made, is, by definition, inadequate and fails 
to comply with the section. That is because the notice of an 
intention to apply cannot be given until the organisation has 
authorised such application in accordance with its rules. 
Members giving a notice of motion, for example, cannot, on 
behalf of the organisation, form its intention to apply. 

Quite simply, until the organisation resolves under its 
proper mechanism to apply, there is no intention to apply. 

Further, in any event, it cannot be said that there were any 
proposed alterations until they had been approved by the 
organisation in accordance with the rules, for the same 
reasons. There were no proposed alterations, and thus no 
notice could be given of the alterations until after 
Conference when die alterations became the alterations 
proposed to the rules of the applicant. Further, until there 
was an approved and expressed proposal to apply to make 
application which was not done, no notice of intention to 
apply could be made. There was no resolution to that effect 
and certainly no notice. In fact, no such notice was ever 
given. 

It follows, too, that no notice was given in its written 
terms that members might object to the making of the 
application, which is what is required by s.55(4). The notice 
in its terms refers somewhat vaguely to a right to make an 
objection. There is no reference to the right to object to an 
application which is what is required to be given notice of 
(see s.55(4)(b) and (c)). Again, I do not think that s.55(4)(d) 
alters that. It merely makes provision for what should be 
contained in the rules of an organisation, and the Full Bench 
is still required to be satisfied as to those matters set out in 
s.55(4)(a), (b) and (c), some of which are matters not 
specifically prescribed or prescribable by the rules. 

In the circumstances, it is axiomatic that members, 
including Mrs Doman, were given no reasonable opportu- 
nity to make an objection in writing to the application. There 
was no application in being when Mrs Doman made her 
objection. It would be difficult, if not impossible, to frame 
such an objection. I have already said that there is no 
sufficient evidence that the application was authorised in 
accordance with the rules of the applicant and given reasons 
therefor. 

The Full Bench cannot therefore be satisfied that 
s.55(4)(a) and (b) have been complied with for those 
reasons, and is required to refuse the application. 

There is no substance to the submission that there is 
overlapping coverage between the FCU and the applicant. 
There was simply not enough evidence to raise that as an 
issue. 

It was also submitted that alterations to the rules which 
enabled employees to become fully fledged members of the 
organisation were objectionable. Ms Byrne answered these 
objections by saying that there was no compulsion upon 
employees to become members, it was an optional matter, 
and, in any event, they had to be elected to office within the 
organisation. 

In Re CSA 71 WAIG 1780, the Full Bench held that it 
would be quite contrary to the democratic control of the 
union by members to permit their employees to be eligible 
for membership. In my opinion, that remains a valid 
observation. Indeed, in this case it is exacerbated by the fact 
that only some employees would seem to become eligible 
for membership under the proposed alterations. Further, the 

position is not assisted by the existence of a readily 
revokable Administrative Instruction which requires em- 
ployees elected to office to forthwith resign as employees. 
There would have been much more force in that had such 
a provision teen contained in the rules. 

As to the submission that there was a failure to comply 
with the Associations Incorporation Act 1987 in passing the 
resolutions passed by Conference, there is no merit in that 
submission. 

S.55(4) is quite clear and this Full Bench applies the 
observations made by the Full Bench in Re CSA (op cit) at 
page 1783:— 

"Suffice it to say that the application for alteration 
of the rules was authorised in accordance with the rules 
of the applicant. 

There is no requirement upon it as an organisation 
registered under this Act to do otherwise. 

That it is incorporated under another Act which gives 
it a different incorporated nature is not relevant. 

The Industrial Relations Act is a particular Act 
which takes precedence over a general Act (see 
Anthony Hordem & Sons Ltd v. ACATU 47 CLR 1 and 
Pearce "Statutory Incorporation in Australia" 3rd Edn 
Para 4.24). 

It would seem that the applicant is a "trade union" 
as defined in the Trade Union Act. However, it is 
registered under the Associations Incorporation Act; 
that problem may not be solvable by us because that 
registration cannot be challenged before us." 

In those circumstances, and for those reasons, I would 
refuse the application. 

COMMISSIONER G.L. FIELDING: I have had the 
advantage of reading in draft form the Reasons for Decision 
to be published by the President. I agree with him that the 
application should be refused. I can shortly state my reasons. 

It is not in question that the provisions of subsection 55(4) 
of the Industrial Relations Act 1979 apply in respect of the 
proposed changes to the Applicant's Rules, the subject of 
this application (see: subsection 62(4)). In addition to 
requiring that the application be authorised in accordance 
with the Rules of the Applicant, subsection 55(4) requires, 
as a condition precedent to a successful application, that the 
Applicant take reasonable steps adequately to inform its 
members of the intention to apply for registration of the Rule 
changes; of the proposed Rules; and that its members, or any 
of them, may object to the making of the application, or to 
all or any of the amendments to the Rules by forwarding a 
written objection to the Registrar. Unless the Full Bench is 
satisfied that those requirements have been met, the Full 
Bench is bound by the provisions of subsection 55(4) of the 
Act to refuse the application. 

The Applicant purported to satisfy those requirements by 
sending to each of its members a copy of The WA Teachers' 
Journal, containing a detailed Agenda for the 94th Annual 
Conference of the Applicant. I accept that the information 
required to be given by subsection 55(4) of the Act may be 
disseminated by the medium of a publication such as that 
utilised on this occasion (see: In Re The Civil Service 
Association of Western Australia Incorporated (1989) 69 
WAIG 3247). However, what is set out in the Journal falls 
a good deal short of meeting the requirements of subsection 
55(4) of the Act. Subparagraph 55(4)(b)(ii) of the Act 
requires that notice be given to each member of the 
"proposed rules". In my opinion that requires, for these 
purposes, that notice be given of the amended Rules as 
endorsed by the Applicant in accordance with its Rules. 
Even though endorsed by the Applicant, the amendments 
only have the status of a proposed change because, unless 
and until registered by the Commission, the changes are 
ineffective. 

The proposals to change the Rules set out in the Agenda 
are not "proposed rules" of the Applicant, as required by 
subparagraph 55(4)(b)(ii) of the Act, but are merely notices 
of motion which may or may not ultimately form proposed 
Rules of the Applicant, depending on whether or not the 
motions are endorsed by the Conference. Obviously if a 
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motion is not passed, it cannot give rise to a proposal to put 
to the Commission to vary the Applicant's Rules. Certainly 
the proposed changes are not proposals of the Applicant, but 
simply of individual branches or of the Executive of the 
Applicant. Unless and until passed in accordance with the 
Applicant's Rules, a proposal cannot be said to have been 
adopted as a proposal of the Applicant. Until that is 
achieved, members of the Applicant, particularly those not 
at the Conference, would not know whether or to what extent 
the Rules were to be amended and thus whether or not to 
object to the application or to the proposed amendments. In 
short, the Agenda does not give notice of the amended 
Rules, as required by subparagraph 55(4)(b)(ii) of the Act. 

The material in the Journal is defective in another respect. 
The Agenda carried a notice providing that any member 
wishing to object to the alteration of any or each rule may 
do so by forwarding a written objection to the Registrar of 
the Western Australian Industrial Relations Commission. 
Furthermore, the notice stipulated that the' 'object (sic) must 
be on Form 22 and received by the Registrar within 21 days 
of the receipt of this publication''. That notice is presumably 
an attempt to satisfy the requirement in subparagraph 
55(4)(b)(iii) of the Act that reasonable steps be taken 
adequately to inform the members of their right to object to 
making the application and to the Rules or any of them. 
However, the notice mentions only that any member may 
object to the alteration of any or each of the proposed Rules. 
It makes no mention of the right to object to the application 
to have the change sanctioned by the Commission, which 
as was pointed out in Electrical Trades Union of Workers 
of Australia (Western Australian Branch) v. The Association 
of Draughting, Supervisory and Technical Employees, 
Western Australian Branch (1982) 62 WAIG 511, is a 
separate and distinct right from the right to object to any of 
the rule changes the subject of the application. In any event, 
there is no warrant for the limitation outlined in the notice 
requiring the objection to be lodged within 21 days of the 
receipt of the Journal. Regulation 98 of the industrial 
Relations Commission Regulations 1985 provides, amongst 
other things, that where a person wishes to object to the 
registration of amendments to the constitutional rules of an 
organisation, the person shall give notice of that objection 
in accordance with Form 22 within 21 days of the 
publication of the Western Australian Industrial Gazette in 
which notice of application is advertised. The WA Tfcachers' 
Journal, in which the Agenda was published, is not the 
Western Australian Industrial Gazette. 

The notice in the Gazette was published on 27 January 
1993 (see: 73 WAIG 201). The evidence before the Full 
Bench suggests that the Journal would have been received 
by most members on or about 5 September, in order to 
comply with the Respondent's constitutional requirements 
to give three weeks' notice of the Conference to its 
members. If that be the case, the 21 days would have expired 
prior to, or at some time during, the Conference, and in all 
probability before the resolutions were put. It hardly makes 
sense, even if, which is not the case, a 21 day limit was 
required, that the notice be given so that the time limit 
expired before the resolutions were put and therefore before 
members could know what it was that they were objecting 
to. There is, however, no such statutory limit, at least in 
respect of lodging a notice of objection to the application. 

Insofar as the Objector relies on there being an inadequate 
or misleading explanation of the reasons for the proposed 
alterations the subject of this application, I doubt that the 
objection is relevant to the amendments the subject of this 
application. The requirement of paragraph 62(3)(b) of the 
Act that reasonable steps be taken adequately to inform 
members of the reasons for any proposed alterations to the 
rules of an organisation seemingly does not apply in respect 
of a rule which relates to the qualification of persons for 
membership of that organisation. Alterations of that kind are 
governed by subsection 62(2) of the Act which, by virtue of 
subsection 62(4), are governed by sections 55, 56 and 
subsection 58(3) of the Act. As noted by Kennedy J. in 
Electrical Trades Union of Workers of Australia, Western 
Australian Branch v. The Association of Draughting, 
Supervisory and Technical Employees, Western Australian 

Branch (supra) at p 515, the provisions of sections 55, 56 
and subsection 58(3) seems to supersede the provisions of 
paragraph 62(3)(b). 

Even if the Applicant had met the statutory requirements 
of subsection 55(4), I would not be prepared to authorise the 
registration of the proposed amendments which purport to 
enable those employees of the Applicant "appointed to a 
position as General Secretary, Industrial Advocate, Organ- 
iser, Librarian, Industrial Research Officer, or Women's 
Officer" to be full or ordinary members of the Applicant. 
Currently, by virtue of Rule 3(g) such persons are 
"Appointed Members" and by virtue of Rule 4(g) have no 
right to attend the Annual Conference as a delegate, or to 
stand for office. Under the current proposal, the category of 
Appointed Members is to be deleted and the employees 
concerned are to become "Full Members". In my view, 
there is much to be said for the criticisms of that proposal 
made by the Objector. The Applicant is fundamentally a 
Union of teachers. The employees are not engaged in that 
vocation. The position could arise, as the Objector points 
out, where a person who is not engaged in the teaching 
profession is elected to the highest office in the Union. That 
may be unlikely, but it nonetheless remains a possibility. 

The information suggests that at least some of the 
employees may be eligible to be enrolled as members of The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch. Although that Union has not objected 
to the proposed alterations, the Full Bench is nonetheless 
obliged, by virtue of subsection 55(5) of the Act, to be 
satisfied that there is good reason to allow a rule change 
which gives rise to membership overlapping. The objects 
prescribed in section 6 of the Act, discourage, so far as 
practicable, overlapping of eligibility for membership of 
unions. For much the same reasons as I outlined in Re The 
Civil Service Association of Western Australia Incorporated 
(supra) at p 3251, I have grave doubts that such special 
circumstances exist on this occasion. 

Furthermore, as mentioned by the Objector, the proposed 
change gives rise to the potential for a conflict of interest. 
Rule 28 of the Applicant's Rules effectively gives the 
General Secretary responsibility, "subject to the authority 
of Executive", to manage the day to day affairs of the 
Applicant, including the right to appoint and dismiss 
employees, other than those appointed by conference or 
elected by the membership. If, as seems possible, the 
General Secretary and certain other employees, some of 
whom by virtue of their job have a high profile in the Union, 
could theoretically form the majority of the Executive, there 
could well be difficulties in managing properly the affairs 
of the Applicant. As the Objector puts it, "the independence 
of the Union's Executive will be potentially compromised 
by persons attempting to be both master and servant with 
resultant legal and operating difficulties" for the Applicant. 
I agree, and in this respect adhere to the views I expressed 
in Re The Civil Service Association of Western Australia 
Incorporated (supra) at p 3251. 

The decision of the Commission in The Civil Service 
Association of Western Australia Incorporated v. The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch (1991) 71 WAIG 1780 cannot be 
relied upon as a precedent for the proposed rule change. 
Although on that occasion the Full Bench authorised an 
amendment to the Rules of The Civil Service Association 
of Western Australia Incorporated empowering it to enrol 
employees as members, it did so noting that the rule created 
"a new class of members who are ineligible to take office 
in the Union". Moreover, the rule excluded any person 
eligible for membership of The Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

It is for the foregoing reasons that I am of the view that 
the application should be refused. 

COMMISSIONER S A KENNEDY: This is an applica- 
tion to amend the registered rules of the State School 
Teachers' Union of W.A. (Inc) in respect of Rule 3. 
Membership and Rule 4. Entitlements. 

The amendments sought to Rule 3 go to an extension of 
eligibility for full membership of the State School Tfcachers' 



Union of W.A. (Inc) (hereinafter "the SSTU"). The 
proposed Rule as advertised in the Western Australian 
Industrial Gazette [(1993) 73 WAIG 201] per the require- 
ment pursuant to the Industrial Relations Act 1979 is as 
follows; with the changes sought underlined and deletions 
noted and underlined. 

3. Membership 
The State School Teachers' Union of W.A. (Incorpo- 

rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories:— 

(a) Full Members: 
(i) Any teacher employed in pre-school 

centres in Western Australia, Govern- 
ment pre-primary, primary and secon- 
dary schools in Western Australia; or by 
any Government instrumentality or any 
institution or worksite providing techni- 
cal and further education in Western 
Australia. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected ["or appointed"— 
deleted] to an office in the State School 
Teachers' Union of Western Australia. 

(vi) Any employee of the SSTUWA ap- 
pointed to a position as General Secre- 
tary, Industrial Advocate, Organiser, 
Librarian, Industrial Research Officer, 
or Women's Officer." 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or the Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers' organisation in 
the State or country from which they have 
come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) Special Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special ategory Members. 

(e) Retired Teacher Members: Tfeachers retired 
from the Education Department of W.A. 
because of age or invalidism may be admit- 
ted as Retired Tfeacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

[(g) Appointed Members: Any employee of the 
SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial 
Organiser, Librarian, Industrial Research 
Officer or Womens' Officer.''—deleted] 

It is noted that subrule (a)(i) as proposed would replace 
the existing subrule (a)(i); that the existing subrule (a)(vi) 
would be amended by the deletion of the words "or 
appointed" after the words "Any person elected'; that the 
proposed subrule (a)(vi) would be an addition to the existing 
subrule (a) and that the existing subrule (g) would Ire 
deleted. 

The existing subrule (g) which would be deleted provides 
for a category of "Appointed Members" who are then 
defined as including die occupants of various employee 
positions which are included in the proposed subcategory 
(a)(iv). 

As can be seen by an examination of the proposed subrule 
(a)(v) and (vi), this currently separate category of eligibility 
for membership "Appointed Members" would be included 
in the category of eligibility as a "Full Member". 

The changes proposed to Rule 4. go directly to the rights 
of such members who would, per the proposed variations to 
Rule 3., be differently categorised from the existing 
eligibility provision. 

The proposed Rule 4. Entitlements as advertised would 
remove the current exclusion of Appointed Members from 
the right to attend the SSTU Conference as a delegate and 
the right to stand for office. The proposed Rule 4. which was 
advertised along with the proposed Rule 3. [(1993) 73 
WAIG 201 at 202] is as follows with the deletion of subrule 
(g) noted. 

4. Entitlements 
(a) Full Members shall be entitled to all rights, 

privileges and benefits of membership of this 
Union. 

(b) Honorary Life Members shall be entitled to all 
rights, privileges and benefits available to full 
members except that they shall not stand for 
office. 

(c) Honorary Members shall have the same rights and 
privileges as full members except that they shall 
not be entitled to be represented at Conference or 
to hold Union office or to vote in elections for 
Union office. 

(d) Special Category Members shall have the same 
rights and privileges as full members except that 
they shall not be entitled to form a branch, hold 
Union office, or vote at elections for a Union 
office. 

(e) Retired Teacher Members shall not be eligible to 
stand for election to an office of the Union or to 
vote at such an election but shall be entitled to all 
other rights, privileges and benefits of member- 
ship except as otherwise provided by this Con- 
stitution and provided that the use of die facilities 
at Union headquarters shall be by decision of the 
Executive. 

(f) Associate Members of the Union shall not be 
entided to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

[(g) Appointed Members shall be entitled to all rights, 
privileges and benefits of membership of this 
Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office.—deleted] 
The amendment proposed would have the effect of 

removing the mandatory exclusion in subrule (g) of the 
existing Rule 4. of "Appointed Members" from the 
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otherwise right of Full Members to attend the SSTU 
Conference as a delegate and the otherwise right to stand for 
office. 

Therefore the effect of both proposals would constitute an 
ability for an employee of the SSTU employed by it in 
certain specified occupations to be a delegate on behalf of 
members at the SSTU Conference with the same person/s 
to have an ability to hold an office of the SSTU while so 
employed. 

The authority to allow any registration of amendments to 
the constitutional or membership rule of a registered 
organisation is conferred on the Full Bench by section 62(2) 
of the Industrial Relations Act 1979. It is as follows. 

(a) The Registrar shall not register any alteration 
to the rules of an organisation that relates to 
its name, qualifications of persons for mem- 
bership, or a matter referred to in section 
71(2) or (5) unless so authorised by the Full 
Bench. 

And it is made express in section 62(4) of the Act that 
sections 55, 56 and 58(3) of the Act apply "with such 
modifications as are necessary, to and in relation to" an 
application by an organisation by an amendment relating to 
its constitutional or membership rule. 

Subsection (4) of section 55 is particularly important. It 
includes the following obligations imposed on the Full 
Bench in its consideration of an application to amend an 
organisation's constitutional rule. 

(4) Notwithstanding that an organization complies 
with section 53 (1) or 54 (1) or that the Full Bench 
is satisfied for the purposes of section 53 (2) or 54 
(2), the Full Bench shall refuse an application by 
the organization under this section unless it is 
satisfied that— 
(a) the application has been authorized in accor- 

dance with the rules of the organization; 
(b) reasonable steps have been taken to ade- 

quately inform the members— 
(i) of the intention of the organization to 

apply for registration; 
(ii) of the proposed rules of the organiza- 

tion; and 
(iii) that the members or any of them may 

object to the making of the application 
or to those rules or any of them by 
forwarding a written objection to the 
Registrar; 

and having regard to the structure of the 
organization and any other relevant circum- 
stance, the members have been afforded a 
reasonable opportunity to make such an 
objection; 

(c) in relation to the members of the organiza- 
tion— 

(i) less than 5 per centum have objected to 
the making of the application or to those 
rules or any of them, as the case may be; 
or 

(ii) a majority of the members who voted in 
a ballot conducted in a manner approved 
by the Registrar has authorized or 
approved the making of the application 
and the proposed rules; 

(d) in relation to the alteration of the rules of the 
organization, those rules provide for reasona- 
ble notice of any proposed alteration and 
reasons therefor to be given to the members 
of the organization and for reasonable oppor- 
tunity for the members to object to any such 
proposal; 

(e) ... 
(f) ... 

The meeting of these criteria is a matter of record. The 
record is briefly summarised as follows. 

The proposed rule change was duly advertised in the 
Western Australian Industrial Gazette on 27 January 1993. 
Quite rightly, in my view, the SSTU does not rely on this 
for satisfaction of its obligation to take "reasonable steps" 
to adequately inform its members of its intention to apply 
for an amendment to its rules, of the proposed rules, and of 
the right of any member to object to the making of the 
application or to the proposed amendments in whole or part 
by forwarding a written application to the Registrar of the 
Commission. 

It relies on the following record which is before the Full 
Bench by way of exhibits. In April 1992 issue of the SSTU 
journal "The Western Teacher" members were informed of 
the date (26 June 1992) by which branch motions for 
consideration at the 1992 Annual Conference were to be 
received. The agenda items were subsequently published in 
the 1 September 1992 issue of "The W.A. Ifcachers' 
Journal" at pp. 21-151 and were designated therein for 
deliberation at a particular session of the Annual Confer- 
ence. The motions for consideration include (at Items 103, 
104, 105 and 106) expression of the terms of amendment 
now proposed before the Full Bench. It is noted that the 
existing rules which the motions raise for amendment also 
were published. Further, the reader of the publication is 
informed as follows at page 32 

Object [sic] to alteration of rules 
Any member wishing to object to the alteration of 

any or each rule may do so by forwarding a written 
objection to the Registrar of the W.A. Industrial 
Relations Commission. The object [sic] must be on 
Form 22 and received by the Registrar within 21 days 
of receipt of this publication. 

The SSTU produced copies of documents from Australia 
Post to the effect that the publication referred to in the 
foregoing was delivered to all destinations with references 
to the dates of 2-4 September 1992 in relation to this. 

Other documents before the Full Bench go to establishing 
that the proposed rule changes were actually carried by the 
two thirds majority of delegates at the Annual Conference 
as required under the SSTU's registered rules. And finally 
there are documents which the Full Bench was told are the 
record of the endorsement of a resolution by the SSTU's 
executive committee on 23 October 1992 that application be 
made by the SSTU to amend its registered rules in the terms 
of the resolutions endorsed by the Annual Conference on 2 
December 1992 the SSTU filed this application. 

The application is clearly in the terms endorsed by the 
Annual Conference of the SSTU with the course of making 
application in those terms duly authorised by the SSTU's 
executive committee. 

However, in my view, it can not be said that the SSTU 
has met the tests of section 62(3)(b)(i) and (ii) in that advice 
to members of a motion to be deliberated on within an 
organisation does not constitute advice to members of an 
intention of the organisation to propose (to the Western 
Australian Industrial Relations Commission if it needs to be 
said) an amendment to the organisation's registered rules. 
And this is not altered by the fact that the terms of the 
proposal actually raised in this application by the SSTU 
coincide with the terms of the internal motions published in 
the SSTU's journal as agenda items. Nor, for the same 
reasons, do I consider that the obligation on the SSTU to 
advise its members of the right to object to the alteration of 
the registered rules as proposed by the SSTU in its 
application to the Western Australian Industrial Relations 
Commission has been discharged. Indeed the advice of a 
"right" of objection contained in the SSTU publication of 
1 September 1992 received by members on or about 2-4 
September 1992 included a statement of an express limit of 
21 days from receipt of that publication for the exercise of 
any such "right" when the decision of the organisation to 
make application was not made until 23 October 1992 
following its endorsement of that course by the SSTU 
Conference and the application was not filed until Decem- 
ber. 



Thus members of the SSTU can not be said to have been 
informed of the intention of the organisation to actually 
apply for the rule alteration. And nor can it be said that 
members were advised of their right to object to the decision 
to apply when such advice or a right to object was given in 
September and expressed as expiring with effect before the 
end of September; that is, before the decision was actually 
taken. 

Thus the SSTU has not satisfied all the criteria prescribed 
under the legislation and, accordingly, the Full Bench is 
bound to deny its application. 

THE PRESIDENT: In the circumstances, the application 
will be refused. 

Order accordingly 

Appearances: Ms P. Byrne and with her Mr P. Malone on 
behalf of the applicant. 

Mrs B.A. Doman on her own behalf as objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Re an application by the State School Teachers' Union of 
WA (Inc) 

No 1529 of 1992. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 

24 May 1993. 

Order. 

This matter having come on for hearing before the Full 
Bench on the 4th day of March 1993, and having heard Ms 
P Byrne and wi h her Mr P Malone on behalf of the 
applicant, and Mrs B A Doman on her own behalf as 
objector, and the Full Bench having reserved its decision, 
and reasons for decision being delivered on the 24th day of 
May 1993, it is this day, the 24th day of May 1993, ordered 
and declared as follows:— 

(1) That the Full Bench is satisfied that Mrs Beverley 
Anne Doman has sufficient interest in the matter, 
pursuant to s.55(2)(c) of the Industrial Relations 
Act 1979 (as amended), to appear and be heard in 
objection to the application herein. 

(2) That the application be and is hereby refused. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 
Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

(Applicant) 
and 

Lynsey Barrington Carter, Antonietta Faccioni, Natale 
Onofaro, Jeffrey Edward Shore, Janet Little, Norman Webb, 

Mark Ellis, Donna (Lacey) Hansson, Gregory O'Neill, 
Graham Pope, Robert Edward Dimer and Robert Johnston 

(Partington) 
(Respondents). 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Interveners). 
No. 801 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

31 May 1993. 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
applicant, Mrs Marjorie Ann Drake, against a number of 
respondents who are, with her, members of the Committee 
of Management of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers (hereinafter referred to as 
"the LTU"), brought under s.66 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act"). 

The organisation is one registered under s.7 of the Act. 
It was not in dispute before me that I had jurisdiction to 

hear and determine this matter. 
All of the respondents, with the exception of Mr Robert 

Johnston (Partington), are members of the Committee of 
Management of the LTU. Mr Johnston (Partington) pur- 
ported to be appointed as Acting Secretary of the LTU. 

By consent, I dismissed the application against Ms 
Mamee Su-Ann Symons, who is no longer a member of the 
Committee of Management. 

I also found that there was sufficient interest to enable me 
to give the LTU leave to intervene, and did so under 
s.27(l)(k) of the Act. 

In addition, as a preliminary matter, I heard argument as 
to whether Messrs Dwyer Durack should be given leave to 
instruct Mr G Droppert (of Counsel) to appear for the 
applicant. In essence, the submission by Mr Nisbet QC for 
Mr Carter, Mrs Faccioni, Mr Onofaro, Mr Shore, Ms Little, 
Mr Webb, Mrs (Lacey) Hansson and Mr Johnston (Parting- 
ton), as respondents, and on behalf of the LTU, as 
interveners, was that there was what was called "a conflict 
of interest" in Messrs Dwyer Durack acting in the matter. 
This was triggered by events on 12 May 1993 when Mrs 
Drake attended the offices of the LTU with Mr Brian Tee, 
a solicitor in the employ of Messrs Dwyer Durack, and was 
alleged to be seeking to inspect documents. Conflict of 
interest was said to arise because Messrs Dwyer Durack 
acted for the Federal Liquor Division of the Australian 
Liquor, Hospitality and Miscellaneous Workers' Union (a 
Federal union) (hereinafter referred to as "the 
ALHMWU"), which was a party to a Supreme Court action. 
No. 2409 of 1990, to which the LTU is a party, and which 
involves a dispute over $2 million worth of assets and funds. 
Further, it was submitted that they acted for Mrs Drake, and 
that they also acted for The Federated Miscellaneous 
Workers' Union of Australia, WA Branch (hereinafter 
referred to as "the FMWU") (the State organisation) in the 
course of proceedings wherein they sought to amend their 
eligibility rule so that, as it was alleged, they would have 
coverage of employees over whom the LTU had coverage 
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by virtue of its eligibility rule. That claim is the subject of 
an application currently part heard by the Full Bench of this 
Commission, application No. 1167 of 1992. 

Put shortly, the problem was that Messrs Dwyer Durack 
were acting for Mrs Drake. The allegation was that Mrs 
Drake is sympathetic to the FMWU. The allegation then 
went further that because Messrs Dwyer Durack were acting 
for Mrs Drake, documents which she obtained access to 
would find their way through her solicitors, who were also 
the FMWU's solicitors, to die case involving the FMWU's 
claim. 

One authority cited to me in the matter. National Mutual 
Holdings Pty Ltd and Others v. Sentry Corporation and 
Another 87 ALR 539 per Gummow J, dealt with the question 
of alleged "conflict of interest" raised by a party against 
its former solicitors since retained by the other party to 
litigation. 

Indeed, Mr Nisbet QC relied upon the principle that a 
person who instructs a solicitor is entitled to have all of the 
knowledge which his solicitor has put at his disposal. 

However, all of the apposite cases referred to in National 
Mutual Holdings Pty Ltd and Others v. Sentry Corporation 
and Another (pp cit) were cases which involved conflict 
which would arise because a solicitor had acted for one 
person and then acted for another where there was conflict 
of interest between the two clients. That, too, was the point 
of National Mutual Holdings Pty Ltd and Others v. Sentry 
Corporation and Another {op cit) itself. It was not to the 
point in this matter at all. 

The real complaint in this matter was, as I have put it, that 
privileged or confidential documents of the LTU seen by 
Mrs Drake might be utilised in another action (or the 
information derived from them). It really went to Mrs 
Drake's duty and ignored her solicitor's duty not to act 
unlawfully, if that is what is alleged they would be doing. 
In fact, the whole point at issue is whether Mrs Drake is to 
be permitted to return as Secretary unhindered and perform 
her duties as the elected Secretary under rule 13 of the rules 
of the LTU. There is no reason, therefore, on the authorities 
cited to me, why Dwyer Durack should not act in this matter. 
There was no conflict of duty or interest established as a 
matter of law or even as a matter of fact. 

I was also asked to give leave to Messrs Fiocco, Hopkins, 
Rattigan to instruct, and I did so, since there was no 
objection taken to that, at least at this time. 

The application in this matter, which was at first for 
interim orders only, and was later amended without 
objection to claim final orders also, sought those interim 
orders in the following terms:— 

"1. That the The (sic) Respondents, each and all of 
them, do not hinder or prevent the Applicant from 
returning to 22 St George's Tfcrrace, Perth to take 
up her duties as secretary of the Federated Liquor 
and Allied Industries Employees Union of Austra- 
lia WA Branch, Union of Workers (the 
"FLAEEU"). 

2. That the Respondents each and all of them, do all 
things necessary to ensure that the Applicant has 
access to all files, records and other documents of 
the FLAIEU; 

3. Any other orders that the Honourable President 
may deem necessary." 

I admitted to evidence affidavits from Mrs Drake and Mr 
Johnston (Partington), and I heard Mr Eugene Fry's 
evidence. Mr Johnston's (Partington's) affidavit was sworn 
on behalf of himself and also on behalf of Mr Carter, Mrs 
Faccioni, Mr Onofaro, Mr Shore and the LTU. In addition, 
of course, Mrs Drake and Mr Johnston (Partington) were 
cross-examined on their affidavits and re-examined. 

There is a lengthy history of proceedings in the 
Commission involving a dispute between the majority and 
minority factions of the Committee of Management of the 
LTU over management of the LTU, and that history can be 
found in a number of decisions of the Commission going 
back to 1989. All of the respondents, except Mr Johnston 
(Partington), are members of the majority faction on the 

Committee of Management. Mrs Drake, Mr Mark Ellis, Mr 
Gregory O'Neill and Mr Robert Edward Timer were and 
(with the possible exception of Mr Turner) still are members 
of the minority faction on the Committee of Management. 
More recently the Commission, constituted by the President, 
heard and determined a number of applications under s.66 
of the Act, including application No. 1053 of 1991 and 
related matters. Reasons for decision in respect of those 
applications issued on 23 December 1992 in Drake and 
Others v. Carter and Others 73 WAIG 255. Minutes of 
proposed orders issued on 23 December 1992 and the order 
issued on 28 Januaiy 1993 (73 WAIG 286-288). The reasons 
set out a great deal of the history of the matter (see also 
Carter and Others v. Drake 71 WAIG 1788). 

As part of the background to this matter, too, a number 
of other facts are relevant. The majority faction, at least upon 
20 June 1991, were against any amalgamation with a State 
registered organisation, the FMWU. However, in the 
meantime, there was formed and existed, at all material 
times, the ALHMWU, a new Federal organisation. It was 
formed by an amalgamation of the Federal Federated Liquor 
and Allied Industries Employees' Union and the Federal 
Federated Miscellaneous Workers* Union. The State LTU 
and the State FMWU have not amalgamated. 

In the ALHMWU there are at least two divisions, one, the 
Miscellaneous Division, and two, the Liquor Division, 
which, as I understand it, correspond to the areas covered 
by the pre-existing Federal Federated Liquor and Allied 
Industries Employees' Union and the Federal Federated 
Miscellaneous Workers' Union before amalgamation, ex- 
cept that they are now divisions of the new union. 

Mr Fry, who lost his position as State Secretary in the 
election of 1990 to Mrs Drake, is Secretary of the Liquor 
Division of the ALHMWU, having been for some years 
Secretary of the State branch of the Federal Federated 
Liquor and Allied Industries Employees' Union, as well as 
the LTU. 

It is fair to say (see 73 WAIG 255 and 71 WAIG 1788), 
as I have previously found, that there was a mistrust of Mr 
Fry on the part of the majority faction, and, indeed, of Mrs 
Drake and members of her faction, at least at one time. 
However, the majority faction more latterly have accused 
Mrs Drake of negotiating with Mr Fry, as will be seen from 
comments, certainly in Carter and Others v. Drake 71 WAIG 
1788. 

It should be observed, too, that the application by the 
FMWU to alter its rules. No. 1167 of 1992, was filed on 
9 September 1992 and was first heard on 1 December and 
2 December 1992. It remains presently part heard. 

The Supreme Court action, No. 2409 of 1990, is, so far 
as I understand it, still ongoing. 

Many of those orders in application No. 1053 of 1991 and 
related matters are the subject of an appeal to the Industrial 
Appeal Court and a concomitant stay pursuant to regulation 
6 of the Industrial Appeal Court Regulations in appeal No. 2 
of 1993 (Carter and Others v. Drake and Others). 

Order (17) of the orders to which I have referred above 
reads as follows:— 

"(17) (a) I order that the said Marjorie Ann Drake 
return to 22 St George's Terrace, Perth and 
take up her duties, bringing with her all union 
records and property in her possession, 
custody or power, within seven days of the 
date hereof. 

(b) I order that the respondents forthwith forward 
to the said Marjorie Ann Drake the keys to 
the LTU's offices at 22 St George's Terrace, 
Perth, inclusive of any keys needed to gain 
access to the building itself, as well as the 
keys to each and any post office box utilised 
by the LTU." 

Mr Carter, Mrs Faccioni, Mr Onofaro, Mr Shore, Ms 
Little, Mr Webb, Ms (Lacey) Hansson and the LTU have 
appealed against order (17)(b). 

The significance of order (17)(a) is that it ordered Mrs 
Drake to return to work as Secretary, she having absented 
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herself and worked at her home, 12 Yacht Court, Heathridge. 
Order (17)(a) has not been appealed against in appeal No. 
2 of 1993. 

On 5 January 1993, when order (17), contained in the 
minutes of proposed order, was in the same form as it 
appeared when it became a final order after the speaking to 
the minutes, the Committee of Management met. A copy of 
the minutes of the meeting, which was attended by Mr 
Carter, Ms Little, Mr Webb, Mrs Faccioni, Mr Onofaro and 
Mr Shore, who are members of the majority, and Mr 
Johnston (Partington) purporting to be Acting Secretary, 
was annexed to and part of the affidavit of Mr Johnston 
(Partington). The meeting resolved to appeal against the 
reasons for decision in application No. 1053 of 1991 and 
related matters, and also resolved, inter alia, as follows:— 

(1) That Robert Johnston (Partington) be appointed 
Acting Secretary of the union during the continued 
absence from her duties of the elected Secretary, 
Mrs M Drake, Mr Johnston (Partington) to hold 
office only during Mrs Drake's absence from 
duties. 

(2) That the Chief Electoral Officer or his delegate be 
appointed Returning Officer for the union's 
election to be held in June 1993 and that the 
Acting Secretary notify the Registrar of the 
Western Australian Industrial Relations Commis- 
sion and request him to conduct the elections in 
accordance with the Act and Regulations. 

Mr Johnston (Partington) wrote to the Registrar request- 
ing that an election for offices be held (exhibit RP3, a letter 
dated 7 April 1993). 

The Registrar, in exhibit RP5 to the affidavit of Mr 
Johnston (Partington), suggested that because of the 
difficulties which existed within the union's Committee of 
Management, it might be appropriate for the organisation to 
seek an order, pursuant to s.66 of the Act, to conduct the 
elections. 

I should say that the Registrar expressed the view that 
there was some uncertainty as to the validity of the 
Committee of Management meeting of 5 January 1993, and 
that Mrs Drake took that view in cross-examination. 

On 3 November 1992, there was a resolution passed at a 
Committee of Management meeting that Mr Johnston 
(Partington), the Acting Secretary, act in all matters relating 
to the protection of the State LTU from any of the affairs 
of the State union by the Federal union and all matters 
related to the challenging of the authority of the State union 
by Mrs Drake (see exhibit RP2, attached to Mr Johnston's 
(Partington's) affidavit). 

I should also observe that there has been no Committee 
of Management meeting called or purported to be held since 
5 January 1993. 

I have observed all witnesses closely in the witness box, 
and, have considered their demeanour, and, indeed, all of the 
evidence in this matter with a great deal of care. I have also 
read the affidavits of Mrs Drake and Mr Johnston 
(Partington) filed herein and the exhibits attached thereto, 
as well as all other exhibits. 

What occurred in this matter was as follows:— 
(1) Mr Johnston (Partington) was appointed to act as 

Secretary by the Committee of Management on 
5 January 1993, but only during Mrs Drake's 
absence. (I note that the validity of that meeting 
was challenged in evidence by Mrs Drake). 
However, that resolution remains, as at present, in 
force. 

(2) Mr Johnston (Partington) is currently acting as 
Secretary. 

(3) Mrs Drake was elected as Secretary at an election 
declared on 18 December 1990. 

(4) Mrs Drake did not attempt to take up her duties 
earlier than she did upon legal advice and because 
she was concerned about the fact that there was 
a minutes of proposed order only. 

(5) Mrs Drake said that she attended the premises, 
being the offices of the LTU, on 18 January 1993 

for the purpose of seeing whether she might get 
in. This was about 7.30 am. All the doors were 
locked in the building and the parking area. She 
said that she would return later with Mr Timer, 
but was delayed by other business. It is clear that 
normal office hours are from 8.30 am to 5.00 pm. 
Mr Johnston (Partington) gave evidence that the 
building is not shut later than 7.00 am on any day. 

Mrs Drake's solicitors received a letter dated 
20 January 1993, "MAD 5 ", saying that the union 
looked forward to her resuming her duties, and 
advising that an office had been made available 
for her at the LTU's premises. The letter also 
required her to bring, in accordance with my order, 
all of the union's property and records in her 
possession. She has not yet, on the evidence, 
returned these. 

(6) At no time did she receive keys to give her access 
to the building or the offices of the LTU in 
accordance with my order (17)(b), because that 
order has been appealed against. No-one contacted 
her for the respondents to ask if she would return, 
and she contacted no-one saying that she would. 

(7) Mrs Drake says that she wishes to return to carry 
out her duties as Secretary. In particular, she 
wishes to carry out her duties with regard to the 
elections to be held for offices. There is a dispute 
about whether that should occur in June this year 
or later. 

(8) On 4 or 5 February 1993, Mrs Drake attended at 
the office with Mr Timer and three gentlemen 
from The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 
Union of Workers (hereinafter referred to as "the 
OPDU"), and there was a heated dispute over 
whether she should be permitted entry with them, 
which involved solicitors attending at the scene 
and the question of her attendance at work being 
deferred. A Mrs Merle Tavener was particularly 
recuperative towards Mrs Drake. The three OPDU 
gentlemen were told to go since they were not 
members. Mr Johnston's (Partington's) evidence 
was that she attended at the office on both 4 and 
5 February 1993. Mrs Drake said that she only 
attended once. 

The whole of this matter should be seen against 
the background of the fact that there had been and 
were, at least until 7 May 1993, ongoing discus- 
sions involving various interested groups. These 
were the Federal union, the ALHMWU, which 
contains a Federal Miscellaneous Workers' Divi- 
sion and a Liquor Trades Division, the State LTU, 
and The Shop, Distributive and Allied Employ- 
ees' Association of Western Australia (hereinafter 
referred to as "the SDA"). These have involved 
National meetings, apart from State meetings, and 
apparently there is an attempt to resolve various 
differences, and the SDA, for example, at least 
Federally, has obtained coverage of LTU mem- 
bers which it did not previously cover. There was 
no contradiction of Mrs Drake's assertion that the 
elections were being discussed in the negotiations. 

(9) On 12 May 1993, with Mr Tfee, a solicitor with 
Messrs Dwyer Durack, Mrs Drake attended the 
offices of the LTU. There is some dispute about 
what actually happened. However, Mrs Drake was 
told that she could not see the files. Mr Tee was 
told, too, to leave the premises. There was legal 
advice obtained and the allegations of "conflict 
of interest" were raised in correspondence be- 
tween solicitors. There was something of a 
contretemps and Mrs Drake has not been back 
since. 

(10) As to the background, too, there is the ongoing 
litigation over $2 million worth of assets between 
the State LTU, and now one assumes the Liquor 
Trades Division of the Federal Liquor Union, the 
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application by the State registered FMWU, which, 
of course, has links with the Miscellaneous 
Branch of the Federal union. As part of the 
negotiations it was proposed that Mrs Drake not 
have any position in the LTU, but that Mr Fry, the 
former Secretary, who had been opposed in 1990 
by Mrs Drake and a number of the respondents, 
would have involvement 

(11) Mrs Drake has and had some sympathy with 
amalgamation with the FMWU. Indeed, her 
evidence was that she believes it will be advanta- 
geous to members. Indeed, it was suggested that 
she was aware of a plan contrived at a meeting of 
30 September 1992 whereby the FMWU would 
seek to achieve by altering its rules what it could 
not achieve by the failure to amalgamate with the 
LTU. That was a meeting of the amalgamation 
sub-committee, which consisted of persons from 
the FMWU, and Mr Fry with Mrs Drake, Mr Pope 
and Mr O'Neill attending as visitors invited by the 
Federal Liquor Division of the Federal union. That 
was the subject of a great deal of evidence, and, 
indeed, the minutes reveal that it was discussed 
(see exhibit 7), but in general terms which provide 
no real detail. Mrs Drake could not recall such a 
plan being discussed and said the meeting was 
mainly about disputed LTU finances. Mr Fiy, on 
the other hand, was firmly of the view that it was 
discussed in her presence, and that it was the main 
part of the meeting. However, the minutes 
corroborate that there was a lengthy discussion 
over finances. 1 was of opinion that Mrs Drake was 
genuinely unaware or genuinely did not under- 
stand the input of the discussion about rule change 
at that meeting. I am satisfied that Mrs Drake 
became aware of the FMWU rule change applica- 
tion, but not in September 1992, and probably 
after it was filed in the Commission. She had 
discussions with Mr Timer about it, it would 
seem, at that time. 

(12) Another point at issue between Mr Johnston 
(Partington) and Mrs Drake was whether it was 
understood that she would not attend and no point 
would be taken in relation to it until 20 February 
1993, when there was to be another meeting 
between various persons representing various 
interests called. TTiat was what Mr Johnston 
(Partington) said. 

Mrs Drake, on the other hand, said that she was 
told that if she were to attend, the various 
negotiations (State and Federal) might be jeopar- 
dised, and insisted that it was concluded that her 
absence was agreed between the solicitors for 
herself and for the union reached on 4 or 
5 Febmary 1993. Indeed, there was undisputed 
evidence that negotiations were still continuing 
into May 1993, and I conclude that it is far more 
likely for that reason that Mrs Drake's explanation 
was more correct than Mr Johnston's (Parting- 
ton's). Mr Johnston (Partington) conceded that the 
whole process of negotiation did not stop on 
19 February 1993. Indeed, on 7 May 1993, there 
was a meeting between Mrs Drake, Mr Fry, Mr 
Bishop and Mr Johnston (Partington) which seems 
to have resolved nothing. She herself said, and it 
was not contradicted, that it seemed that nothing 
could be settled in the short term. 

(13) I am satisfied that Mrs Drake is to be afforded a 
job with the FMWU, the Federal division of the 
ALHMWU, if arrangements are concluded satis- 
factorily, but that this would mean that she would 
not have a position if the arrangements are 
concluded satisfactorily at the LTU, and she does 
not consent to this situation. However, Mr Fry 
brought this position to her attention, on the 
evidence, on 7 May 1993. All of this seems to 
have been agreed in negotiations between the 
various unions, either on a State or National basis. 

or both. Mrs Drake has been offered no job, except 
when she met with Mr Fry, Mr Bishop of the SDA, 
and Mr Johnston (Partington) on 7 May 1993. 
That, I would suggest, is really a matter for the 
members at their election were she to wish to 
stand. 

There were also, on the evidence, discussions 
in the course of the inter-union negotiations about 
redundancy payments, and although it was nebu- 
lously put, other arrangements in respect of 
existing staff which I assume would include Mr 
Johnston (Partington). 

(14) I am also satisfied that Mrs Drake has difficulty 
with the proper date on which the election of 
offices should take place, and that the power of the 
Committee of Management to ask that there be 
such an election through Mr Johnston (Partington) 
in June 1993. Indeed there is some problem about 
the calling of the election in June 1993 which 
exists in the mind of the Registrar who suggested 
that an application be made to the Commission. 
In any event, it is clear that the elected Secretary 
has a duty to carry out under rules 22, 7(l)(d), 
7(3)(b) and 7(4)(c)(c)(xi) (see page 12 of the 
rules), amongst others. Not the least is the 
Secretary's duty under rule 13 in relation to the 
register of members. 

(15) Mrs Drake proposed that she be given access to 
all of the documents necessary to carry out her 
duties as Secretary. The rules generally prescribe 
those duties, and rule 13, in particular, does. Mr 
Johnston (Partington) and the other respondents 
are seriously concerned that she will reveal 
matters from the register of members and from 
other records, including correspondence and fi- 
nancial records, to the FMWU which will further 
its case in application No. 1167 of 1992. That is 
the application to alter the rules of the FMWU. 
Indeed, Mrs Drake admitted that she had given a 
copy of a petition by some members seeking her 
removal as Secretary to the FMWU, because there 
were attacks on it and she thought that it was 
proper that they should be given the opportunity 
to answer that before members. 

(16) There was a significant fact elicited in cross- 
examination of Mr Johnston (Partington). That is 
that Ms Ronnie Meade (it would appear as a result 
of the negotiations I have described), an organiser 
with the Liquor Division of the ALHMWU, and 
therefore a subordinate of Mr Fry, works in the 
LTU office. She participates in LTU affairs and 
has access to its membership records. The 
evidence was from Mr Johnston (Partington) that 
he would trust her not to reveal matters to the State 
FMWU, whereas he would not trust Mrs Drake. 
However, the fact of the matter is that Ms Meade 
is an employee of the successor to the Federal 
Liquor Union, the opponent of the LTU, in an 
action over $2 million worth of assets. Indeed, the 
submission was that, inter alia, Dwyer Durack 
had a conflict of interest if Mrs Drake had access 
to records relating to that action. 

(17) I am satisfied that Mrs Drake is sympathetic to 
amalgamation with the FMWU. Mr Johnston 
(Partington) is clearly of the view that he mistrusts 
her because of something that occurred in 1990. 
It is obvious that he also mistrusts her and spoke 
in some detail about the difficulty that access to 
documents has, including letters, complaints, etc, 
and the union register. 

I have considered the evidence in detail, and, indeed, all 
of it. I have observed all of the witnesses in the witness box 
and scrutinised them carefully. 

Mr Johnston (Partington) was argumentative when 
pressed on some matters in evidence which he could have 
simply answered, and I do not accept his evidence in a 
number of respects. 



Mr Fry, in my opinion, was much influenced by what is 
occurring in the negotiations, and his description about the 
significance of the Agenda, Item 1, is not borne out by the 
evidence which refers to a lengthy discussion about 
finances, that is the minutes of the meeting of the 
amalgamation sub-committee (exhibit 7). 

That evidence more accords with Mrs Drake's recollec- 
tion of the meeting being mainly about finances than it does 
accord with Mr Fry's recollection. It is clear from Mrs 
Drake's evidence that she is in favour of the LTU 
proceeding along on its own (with its 2500 members) if there 
cannot be an amalgamation with the FMWU. Generally, I 
found her version of events in controversy and her 
demeanour the most convincing of the witnesses. However, 
I am of opinion that she played down her connection with 
the FMWU to some extent, and it is clear that she has in the 
past made available a union document, namely the petition 
to which I have referred, to the FMWU. She did, however, 
explain the circumstances pertaining to this. 

For those reasons, I am satisfied that Mrs Drake did 
attempt to come to work on 18 January 1993, or at least to 
reconnoitre the situation, that there was an arrangement that 
she not return to work whilst negotiations continued, that 
those negotiations continued well beyond 19 February 1993, 
and at least until 7 May 1993, and that there was no real 
attempt made to permit Mrs Drake to enter the premises and 
operate properly as Secretary, although she has been 
accepted as returning to an extent that any abandonment of 
her position cannot be pleaded, even if it had any basis in 
law. I am satisfied that she made only one attempt to return 
on 4 or 5 February 1993, and did not return thereafter 
because of the agreement struck between solicitors who 
were present. 

In any event, the number of attempts to return and the 
reception she received is significant. That she has received 
no keys to give her access to the building or to the offices 
is significant, too. Against that, she did not attempt to return 
until well after the minutes of proposed order had issued, but 
her explanation of concern about this because the minutes 
had not become an order is a credible one. In fact, she did 
attempt to return within seven days of the orders issuing in 
their final form. In any event, it does not matter. She has 
tried on several occasions to no real avail. 

Insofar as Mr Johnston (Partington) is concerned, the 
applicant is not wanted at 22 St George's Tbrrace, Perth, and 
he seems, or purports to represent the majority faction on 
the Committee. There is, as a matter of fact, however, no 
resolution, but that he act as Secretary only until Mrs Drake 
returns, or perhaps more correctly put, during her absence. 

It is noteworthy, too, that no objection to her return was 
taken until long after the application by the FMWU (No. 
1167 of 1992) was filed. In other words, if the likelihood of 
her return was such as to occasion material being leaked to 
the FMWU, why was that not raised soon after the 
application by the FMWU was filed, notwithstanding that 
it is now alleged that that is the reason for opposition to this 
application. In my opinion, the opposition to Mrs Drake 
returning to the office and properly discharging her duties 
as Secretary, as the rules require, has far more to do with 
the negotiations between and the agreements struck between 
the SDA, the ALHMWU and the LTU through the majority 
faction as a result of which there is proposed to be no place 
for her in the scheme of things than it has to do with her 
relationship with the FMWU. That is not to say that there 
is not concern about that relationship. 

It is, however, significant that Mr Fry and members of the 
majority faction, as well as LTU employees, are to be part 
of the "new order". Whether the LTU is entitled to so 
decide is another matter, or to purport to decide without a 
resolution of the Committee of Management is another 
matter. It is, as I have said, pertinent that an employee of 
an alleged opponent of the LTU, namely Ms Meade, is 
present and trusted, but that the Secretary is said not to be. 

I would make one observation, too, as to the documents 
and records. The formal books and register of members are 
required to be open for inspection to persons interested. 
No-one has greater interest in the funds of the union and 

therefore the qualification to inspect than a members has. 
This permission to inspect enables inspection to take place 
at the registered office of the union (the LTU). 

Rule 30. Inspection of Books reads as follows:— 
"All persons having an interest in the funds of the 

Union shall be permitted to inspect all books and 
register of members at the Registered Office of the 
Union during normal Office hours." 

What I am saying is that a wide opportunity exists for up 
to 2500 people at least to inspect these documents, and, 
indeed, to reveal their contents to anyone. 

As to the question of an election, I do not think that Mrs 
Drake's professed intention to seek directions from the 
Commission over a doubt as to the proper date of the 
election expressed by the Registrar can be said to indicate 
that she will not perform her duties. Indeed, the Registrar 
suggested that course. 

Conclusions. 
The principles which govern applications for interim 

orders have been canvassed by me in several cases, and, 
indeed, most recently in any detail in Farrell v. Harken 72 
WAIG 1313 at 1317 where I summarised what had been said 
in Green and Others v. Carter and Others 72 WAIG 723 at 
726-727:— 

"These are applications by both parties for interim 
orders. I set out principles for consideration of such 
applications in Green and Others v. Carter and Others 
72 WAIG 723 at 726-727. 

Of course, the discretion must be exercised having 
regard to s.26(l)(a), (c) and (d) of the Act, and within 
the four comers of the Act. However, there must, 
within that framework, be consideration of the fol- 
lowing:— 

(1) Whether there is a serious issue to be tried. 
(2) Whether the balance of convenience favours 

the applicant, and this would include consid- 
eration of the following:— 

(a) S.26(l) considerations. 
(b) Any irreversible consequences of grant- 

ing or refusing the application. 
(c) Any other relevant consideration, in- 

cluding considerations under the Act. 
(d) The promptness or otherwise of the 

application. 
(e) Particular relevant considerations in the 

actual matter before the Commission. 
I will take into account all of those considerations." 

First of all there is a serious issue to be tried in this matter. 
That is whether the Secretary should be prevented from 
carrying out the duties which she was elected to perform 
under the rules, and particularly under rule 13. 

The application, and it was not in dispute, sought orders 
with respect to the rules, their observance or non- 
observance, as s.66(2)(a) of the Act requires for this sort of 
application. 

I now propose to consider the balance of convenience. 
That really requires me to consider the interests of the 
respondents, the intervener, its members and the applicant 
(see s.26(l)(c) of the Act). 

Firstly, there is Mr Johnston (Partington). He is appointed 
by resolution of the Committee of Management at its last 
meeting only while the applicant is absent. He could not be 
appointed for any longer period. The detriment to him is 
obvious and something which he had to foresee, ((ie) that 
once Mrs Drake returned his appointment would cease). He 
was only appointed as the Acting Secretaiy to hold office 
during the Secretary's absence, and could not be otherwise 
appointed or expect to be otherwise appointed. There is no 
detriment to him in that regard. 

Next, if one made interim orders as sought there is 
nothing irreversible about them. They could not pre-empt 
any final orders, particularly orders which dismiss the 
application. Indeed, although it is really unnecessaiy for me 
to say so, all of my findings and observations in this matter 
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are limited to what was put before me on this application 
for interim orders, and could not in any way be said to be 
my views as to the final determination of this matter, which 
views can only be formed after I have heard the evidence, 
examined all necessary exhibits, and received all final 
submissions which relate to the making of final orders. 

Next, the respondents have not demonstrated at all how 
they might suffer detriment were these orders sought made, 
that is as members of the Committee, except insofar as the 
question of material being given or information being 
revealed to the FMWU to advance its application to alter 
rules (application No. 1167 of 1992). 

In that respect, too, there is a disadvantage because there 
are no resolutions of the Committee of Management which 
recently deal with these matters. 

Further, it would disadvantage the organisation and be 
arguably contrary to the rules if, as Mr Johnston (Pardng- 
ton), who in some respects spoke for the majority members 
of the Committee of Management, cleaned out all of the 
documents before Mrs Drake came to the office. 

Next, from the intervener organisation and its members' 
point of view the applicant is the elected Secretary, mid 
unless there is extremely good cause, should carry out her 
duties as such pursuant to the rules, and, indeed, she was so 
ordered to do so on 28 January 1993 in application No. 1053 
of 1991 and related matters. 

Against that, it is said that Mrs Drake abandoned her 
position. In fact, after the making of the order she did not. 
She did on several occasions seek to return. She was indeed 
invited to return in a letter of 20 January 1993. It is quite 
clear, too, that she purported to attempt to return to her work 
as Secretary. 

In addition, as an elected officer, she cannot be removed 
from office, nor said to have abandoned it, except under the 
rules. She occupies the position because she is elected to it, 
and I do not think any of the authorities cited by Mr Nisbet 
QC are to the contrary. 

However, the submission in the end seemed to go more 
to my s.26(l)(a) obligations than to any principle of law. I 
think that I have answered it in all respects. 

It might be said, too, that Mrs Drake failed to comply with 
my order to return with documents and property. However, 
when she did attempt to return within seven days of my order 
issuing, that is on 4 or 5 February 1993, she was sent away 
again after a contretemps, pending negotiations continuing. 

Further, she was given no keys essential to her tasks 
because the order that she be given keys was appealed 
against. There is, of course, a right to appeal and it is 
properly exercised. However, the lack of keys clearly must 
create a problem for a Secretary. 

A vital consideration is this. Mrs Drake's exclusion has 
more to do with negotiations amongst various parties and 
unions and the future agreed for her than it has to do with 
a conviction that she is, to put it colloquially, a "security 
risk". That is, of course, nonetheless a view held of her. 

It would certainly be detrimental if material which is 
confidential or privileged relating to application No. 1053 
of 1991 and related matters was handed by Mrs Drake, or 
its contents revealed by Mrs Drake, to the FMWU in relation 
to the application. No. 1167 of 1992.1 am not persuaded that 
that will necessarily occur, however. 

Next, of course, it is said that any documents or details 
of financial membership relating to application No. 1167 of 
1992 would do great damage if they were to get into the 
hands of the FMWU, the adversary of the LTU in that 
application. Of course, that is true. However, I am not 
persuaded, on the evidence, that that is such a risk that it 
relates to the wide range of documents which Mr Johnston 
(Partington) said were at risk, nor am I satisfied that it is 
such a risk that she should not return to work. 

must occur at the registered office. However, having regard 
to Mrs Drake's view of the need for amalgamation and her 
past occupation of FMWU premises, I propose to make 
some orders of the union, if that is necessary. The weight 
of that consideration is much reduced by the presence of a 
representative of an adversary or successor to an adversary 
in Supreme Court action No. 2409 of 1990 with access to 
membership information in the premises of the LTU. 

The balance of convenience falls on the side of the 
applicant, but not absolutely. She has, however, established 
that she is entitled to the orders that she seeks on the 
evidence which is before me and the view I have taken of 
it. 

In the end, the equity, good conscience and substantial 
merits of the case direct me to hold that, having regard to 
s.26(l)(a) and (c) of the Act, I should order that the 
respondents, each and all of them, do not hinder or prevent 
the applicant from returning to 22 St George's Tfcrrace, Perth 
forthwith to take up her duties as Secretary of the LTU, or 
as it is referred to in the application, the FLAIEU. 

Mrs Drake will, of course, be aware of her duty to 
properly carry out at all times what the rules require of her 
office and what her office requires of her. That order and all 
the orders I make in this matter will obtain pending the 
hearing and determination of this application, or until further 
order. 

I will also order that the applicant return and undertake 
each and all of the duties of Secretary forthwith, bringing 
with her all property and records of the LTU in her custody, 
power or possession. 

I will order that the respondents and the intervener, each 
and all of them, at all times do all things necessary to ensure 
that the applicant has an office, office equipment and access 
during business hours to all of the premises of the LTU 
which constitute its registered office, and all files, records 
and other documents, with some exceptions. 

I will order that the respondents and the intervener, each 
and all of them, do all things necessary to enable the 
applicant to carry out all of her duties under the rules, 
particularly rule 13. 

I will order that Mrs Drake not have access to briefing 
notes, notes of discussions with counsel, communications 
with counsel and solicitors, proofs, etc, in relation to 
application No. 1053 of 1991, its concomitant applications, 
and appeal No. 2 of 1993. The same, I think, should apply 
to application No. 1167 of 1992, nor should Mrs Drake be 
involved in the matter for the present 

As to Supreme Court action No. 2409 of 1990,1 see no 
reason why the applicant should not have access to all 
documents relating to that matter when Ms Meade is in the 
office and has access to union documents. 

However, I will order that Mrs Drake take no copies of 
the union register and that none be provided to her. 

I will issue minutes of proposed orders to reflect these 
orders, and any necessary consequential or supplementary 
orders which I decide after hearing submissions upon a 
speaking to the minutes should Ik included. I shall fix a time 
for a speaking to the minutes as soon as possible. 

Order accordingly 
Appearances: Mr G Droppert (of Counsel) on behalf of 

the applicant. 
Mr P M Nisbet QC and with him Mr J G M Fiocco (of 

Counsel) on behalf of Mr L B Carter, Mrs A Faccioni, Mr 
N Onofaro, Mr J E Shore, Ms J Little, Mr N Webb, Mrs D 
(Lacey) Hansson and Mr R Johnston (Partington), as 
respondents, and on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, as intervener. 

The books of accounts and the register of members must 
be open for inspection under rule 30, in any event, and this 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Marjorie Ann Drake 
(Applicant) 

and 

Lynsey Barrington Carter, Antonietta Faccioni, Natale 
Onofaro, Jeffrey Edward Shore, Janet Little, Norman Webb, 

Mark Ellis, Donna (Lacey) Hansson, Gregory O'Neill, 
Graham Pope, Robert Edward Turner and Robert Johnston 

(Partington) 
(Respondents). 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Interveners). 

No. 801 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

31 May 1993. 
Interim Order. 

THIS matter having come on for hearing before me on the 
26th and 27th days of May 1993 upon an application for 
directions and interim orders, and having heard Mr G 
Droppert (of Counsel) on behalf of the applicant and Mr P 
M Nisbet QC and with him Mr J G M Fiocco (of Counsel) 
on behalf of Mr L B Carter, Mrs A Faccioni, Mr N Onofaro, 
Mr J E Shore, Ms J Little, Mr N Webb, Mrs D (Lacey) 
Hansson and Mr R Johnston (Partington), as respondents, 
and on behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers, as intervener ("the LTU"), and having 
reserved my decision on the matter, and reasons for decision 
being delivered on the 31st day of May 1993, it is this day, 
the 31st day of May 1993, ordered:— 

(1) That the abovenamed applicant return to the 
registered office of the abovenamed intervener 
there to perform her duties as Secretary of the 
abovenamed intervener forthwith. 

(2) That when the said applicant returns she undertake 
each and all of the duties of Secretary forthwith 
and bring with her all property and records of the 
LTU in her custody, power or possession. 

(3) That the respondents and the intervener, each and 
all of them, at all times do all things necessary to 
ensure that the abovenamed applicant is provided 
with an office, office equipment, all things 
necessary to perform her duties, and access during 
business hours, or for the purpose of carrying out 
her duties access at other times, to all parts of the 
premises of the LTU which constitute its regis- 
tered office, and all its files, records and other 
documents, save and except as hereinafter men- 
tioned. 

(4) That the respondents and the intervener, each and 
all of them, do all things necessary to enable the 
abovenamed applicant to carry out all of her duties 
under the rules, and, in particular, rule 13. 

(5) That the abovenamed applicant not have access to 
briefing notes, notes of discussions with counsel, 
communications with counsel and solicitors, etc, 
which have come into existence in relation to 
application No. 1053 of 1991, and its concomitant 
applications, and also appeal No. 2 of 1993. 

(6) That the abovenamed applicant not have access to 
similar documents prepared in relation to applica- 
tion No. 1167 of 1992. 

(7) That the abovenamed applicant not be involved in 
the instruction of counsel or solicitors in relation 
to application No. 1167 of 1992. 

(8) That the abovenamed applicant take no copies of 
the union register or of any other documents for 
the purpose of removing them from the premises. 

(9) That these orders have effect until further order. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

(Applicant) 
and 

Lynsey Barrington Carter, Antonietta Faccioni, Natale 
Onofaro, Jeffrey Edward Shore, Mamee Su-Ann Symons, 

Janet Little, Norman Webb, Mark Ellis, Donna (Lacey) 
Hansson, Gregory O'Neill, Graham Pope, Robert Edward 

Timer and Robert Johnston (Partington) 
(Respondents). 

No. 801 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
27 May 1993. 

Order. 
THIS matter having come on for a directions and interim 
orders hearing before me on the 26th day of May 1993, and 
having heard Mr G Droppert (of Counsel) on behalf of the 
applicant, and Mr P M Nisbet QC and with him Mr J G M 
Fiocco (of Counsel) on behalf of Mr L B Carter, Mrs A 
Faccioni, Mr N Onofaro, Mr J E Shore, Ms M S Symons, 
Ms J Little, Mr N Webb, Mrs D (Lacey) Hansson and Mr 
R Johnston (Partington), as respondents, and on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
("the FLAffiU") seeking leave to intervene pursuant to 
s.27(l)(k) of the Industrial Relations Act 1979 (as amended) 
("the Act"), and there being no appearance by or on behalf 
of Mr G Pope, Mr R E Timer and Mr M Ellis, and Mr G 
O'Neill having appeared and informed me that he did not 
wish to be heard in this matter, and I having determined that 
I will give reasons for order (1), and whereas the following 
orders should be made to effect the just and expedient 
hearing and determination of the matter, it is this day, the 
27th day of May 1993, ordered as follows:— 

(1) That leave be and is hereby granted to Dwyer 
Durack, Barristers and Solicitors, to act for the 
applicant in this matter, and for Mr G Droppert (of 
Counsel) to appear on behalf of the applicant. 

(2) That leave be and is hereby granted to Messrs 
Fiocco Hopkins Rattigan, Barristers and Soli- 
citors, to act for Mr L B Carter, Mrs A Faccioni, 
Mr N Onofaro, Mr J E Shore, Ms J Little, Mr N 
Webb, Mrs D (Lacey) Hansson and Mr R Johnston 
(Partington), as respondents, and on behalf of the 
FLAIEU, as interveners in this matter, and for Mr 
P M Nisbet QC and Mr J G M Fiocco (of Counsel) 
to appear on behalf of the abovenamed respon- 
dents and interveners. 

(3) That leave be and is hereby granted to the 
applicant to amend the application herein by the 
addition in the second line after the word 
"interim" and before the word "orders" of the 
words "and final". 

(4) That this application, insofar as it relates to 
Mamee Su-Ann Symons, as a respondent, be and 
is hereby dismissed. 

(5) That the respondents, Lynsey Barrington Carter, 
Antonietta Faccioni, Natale Onofaro, Jeffrey 
Edward Shore, Janet Little, Norman Webb, Donna 
(Lacey) Hansson, and Robert Johnston (Parting- 
ton) be and are hereby granted leave to file and 

11406-2 
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serve any request for further and better particulars 
within seven (fays of the 26th day of May 1993. 

(6) That the applicant be and is hereby granted leave 
to file and serve any answer to such request within 
seven days thereafter. 

(7) That the applicant be and is hereby granted leave 
to file and serve any request for discovery within 
seven days of the 26th day of May 1993. 

(8) That the respondents be and are hereby granted 
leave to file and serve any answer to s ch request 
within seven days thereafter. 

(9) That the FLAIEU has sufficient interest, such as 
enables the FLAIEU to have leave to intervene in 
this application pursuant to s.27(l)(k) of the Act, 
and leave to intervene be and is hereby given. 

(10) That this matter be and is hereby adjourned for 
hearing and determination to Friday, the 16th day 
of July 1993, Monday, the 19th day of July 1993 
and Monday, the 26th day of July 1993 at 10.00 
am. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 

Application for— 

CONSTRUCTION, MINING, ENERGY, TIMBER- 
YARDS, SAWMILLS AND WOODWORKERS 

UNION OF AUSTRALIA (WA BRANCH)/CHEP 
(KEWDALE, WA) ENTERPRISE BARGAINING 

AGREEMENT 1992 
No. AG 24 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Chep Australia 
and 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union 

of Australia—Western Australian Branch 
No. AG 24 of 1993. 

COMMISSIONER A.R. BEECH. 
3 June 1993. 

Order. 
HAVING heard Mr A.C. Tomlinson on behalf of the 
Applicant and Mr R. A. Keegan on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia 
(WA Branch)/Chep (Kewdale, WA) Enterprise Bar- 
gaining Agreement 1992 as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect from the beginning of the first 
pay period commencing on or after the 24th day of May 
1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be referred to as the Construction, 

Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia (WA Branch)/Chep (Kewdale, WA) 
Enterprise Bargaining Agreement 1992. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Relationship to Other Awards 
4. Parties Bound 
5. Date and Period of Operation 
6. Dispute Avoidance and Grievance Resolution 
7. Principles of Agreement 
8. Matters Agreed 
9. Wage Rates 

10. No Extra Claims 
11. Single Bargaining Unit 

Appendix A.—Schedule of Wage Rates 

3.—Relationship to Other Awards. 
This agreement shall be read and interpreted wholly in 

conjunction with the Case and Boxmakers' Award, 1952, 
provided that, to the extent of the following express 
inconsistencies between the abovementioned award and this 
agreement, the latter shall prevail: 

(1) Subclause 8(2) of this agreement shall modify 
Clause 9.—Hours of the Case and Boxmakers' 
Award, 1952. 

(2) Subclause 8(3) of this agreement shall modify 
Clause 30.—Part-Time Employment of the Case 
and Boxmakers' Award, 1952. 

(3) Subclause 8(5) of this agreement shall modify 
Clause 16A—Compassionate Leave of the Case 
and Boxmakers' Award, 1952. 

(4) Subclause 8(6) of this agreement shall modify 
Clause 10.—Overtime of the Case and Box- 
makers' Award, 1952. 

(5) Subclause 8(7) of this agreement shall modify 
Clause 16.—Absence through Sickness of the 
Case and Boxmakers' Award, 1952. 

4.—Parties Bound. 
This agreement shall be binding upon the Construction, 

Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch and upon 
Chep Australia (an operating division of Brambles Australia 
Ltd) in respect of their employees engaged in the occupa- 
tions covered by the Case and Boxmakers* Award, 1952, 
whether such employees are members of the union or not, 
employed at the depot located at 12 Ballantyne Road, 
Kewdale, Western Australia. 

5.—Date and Period of Operation. 
This agreement shall come into operation on the first pay 

period commencing on or after the 24th day of May 1993 
and remain in force for a period of two years. 

6.—Dispute Avoidance and Grievance Resolution 
(1) Definition 

(a) In the event of a dispute arising during the 
implementation or life of this agreement between 
the employer and the employees engaged in 
accordance with this agreement, or the union, the 
procedures set out hereunder shall be strictly 
adhered to. 

(b) A grievance is defined as any complaint, query, 
misunderstanding, dispute or any industrial matter 
relating to all forms of work, awards, agreements 
or conditions. 

(c) The purpose of this grievance procedure is to 
provide clearly defined steps to be followed by 
parties to any grievance to ensure the fullest 
possible discussion and consideration of the issues 
involved. 



(2) Individual approach 
The grievance can first be raised by the individual or 

group of employees with the depot manager. The depot 
manager shall give a reply within 24 hours. 

(3) Union Delegate 
In the event that the matter is not resolved, the employee/s 

shall refer the matter to the site delegate of the union who 
shall discuss the issue with the depot manager. The depot 
manager and site delegate shall discuss the matter and 
attempt to resolve it provided that either may refer the matter 
to the operations or state manager during these discussions. 
In the event that these discussions do not resolve the matter, 
the site delegate shall refer it to the operations or state 
manager. The operations or state manager shall then 
endeavour to reach a settlement in relation to the matter. 

(4) Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch. 

(a) If the matter remains unresolved then the union 
delegate/s shall refer the case to the union. A 
union official and the operation and/or state 
manager shall then discuss the matter and take all 
reasonable steps to resolve it. 

(b) At this stage the employer or its industrial 
relations department may attempt to resolve the 
matter with the secretary of the union. 

(5) Status Quo to Apply 
In order to allow the parties to resolve industrial matters 

in a speedy manner it is agreed that no stoppages, bans or 
limitations should occur during that time. The status quo 
shall be maintained until the matter is resolved. The status 
quo is defined as that which existed immediately prior to the 
change or incident or event which led to the grievance. 

(6) Western Australian Industrial Relations Commission 
If the matter is still not settled it may be referred to the 

Western Australian Industrial Relations Commission for 
assistance. 

7.—Principles of Agreement. 
(1) In accordance with the terms of the 1991 State Wage 

Case decision, the parties have: 
(a) considered immediate and future measures de- 

signed to achieve real and demonstrable gains in 
productivity, efficiency and flexibility; 

(b) developed a framework for implementing an 
on-going commitment to improvements; 

(c) reached agreement in respect to the implementa- 
tion of a number of measures which are detailed 
in this agreement. 

(2) The parties have agreed that enterprise bargaining 
should be implemented by adopting a structured and 
packaged approach, and should be aimed at working smarter 
by: 

(a) assessing/reviewing existing classification struc- 
tures in accordance with workplace operating 
requirements and quality control systems; 

(b) establishing/improving flexibility in working ar- 
rangements arising from award provisions; 

(c) establishing work practices aimed at increasing 
productivity and efficiency; 

(d) developing appropriate payment and reward sys- 
tems agreed between employees and management 
based upon agreed methods of measuring im- 
provements in productivity; 

(e) improving the working environment with a view 
to shared objectives, consultative mechanisms, 
problem solving emphasis, quality control, occu- 
pational health and safety and workplace flexibil- 
ity in the context of award standards; and 

(f) improving the opportunity for all employees to 
advance in secure, healthy and safe jobs. 

8.—Matters Agreed. 
(1) Commitment to Change 

(a) The parties agree to a commitment to change by 
establishing work practices aimed at increasing 
productivity and efficiency in the workplace. 

(b) The commitment incorporates but is not limited 
to: 

(i) The improvement in the employees' immedi- 
ate work environment through increased 
awareness of safety and the significance of 
"clearing up". 

(ii) Flexibility in working hours and systems of 
work. 

(iii) Flexibility in employment options. 
(2) Flexible Start/Finish Times and Extended Span of 

Hours 
Ordinary hours of work shall be as follows: 

(a) Permanent Employees—between the hours of 
6am and 6pm. 

(b) Casual Employees—between the hours of 6am 
and 9pm provided that a second shift will not be 
implemented without consultative committee dis- 
cussions. 

(3) Casual and Part Time Employment 
(a) Casual Employment 

(i) A maximum of one casual employee to every 
three permanent employees shall apply. 
Where a short term peak in business demand 
occurs the company shall, however, be able 
to engage up to an additional four casual 
workers for a maximum period of eight 
consecutive working days. 
Provided that management and employees 
shall have the ability to discuss any situation 
where demand reaches a level that requires 
either additional employees or more working 
days. 

(ii) A casual employee shall be paid per hour 
l/38th of the weekly rate prescribed in this 
agreement plus 20% loading for all time 
worked. 

(iii) The 20% loading prescribed above shall not 
apply to overtime hours worked by casual 
employees. 

(b) Part-Time Employment 
(i) A maximum of one part-time employee to 

every three permanent employees shall 
apply. 

(ii) A part-time employee shall be a weekly 
employee engaged for a regular number of 
hours. An employee may, by agreement with 
depot management, work additional hours to 
their regular hours provided that overtime is 
paid: 
(aa) outside the regular number of hours; 
(bb) in excess of 38 hours in any week. 

(iii) A part-time employee shall be entitled to 
proportionate benefits calculated on the basis 
of die time worked. 

(4) Security of Employment 
Preference of permanent employment shall be given to 

part-time employees and casual employees who are engaged 
by the Company at the time. Provided that where a 
permanent employee has been laid off and a vacancy 
subsequently arises that employee must be first offered the 
position. 

(5) Compassionate Leave 
(a) Compassionate leave shall be extended to situa- 

tions where an employee's grandchildren and/or 
guardians have died. 
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(b) Compassionate leave for grandparents shall be on 
the basis of one day of an employee's ordinary 
working hours. 

(6) Overtime 
(a) For the purposes of this agreement reasonable 

overtime, as mentioned in Clause 10.—Overtime 
of the Case and Boxmakers' Award, 1952, shall 
be defined as six hours and is to be worked on the 
days Monday to Friday inclusive only. 

(b) Weekend overtime shall be offered first to those 
employees who have worked the most overtime 
during the normal working week, i.e. Monday to 
Friday. 

(c) Employees may elect to take time off in a 
subsequent work period in lieu of payment, 
subject to the following conditions: 

(i) Time and wages records will show the 
system of work elected and accumulated 
hours. 

(ii) Time off in lieu of overtime payments shall 
be taken subject to agreement with manage- 
ment and with regard to the operating 
requirements of the business. Time off shall 
therefore be generally taken during seasonal 
downturns. 
Requests for accumulated time off shall not 
be unreasonably withheld. 

(iii) Time off shall be taken in ordinary hours and 
shall be without pay and equivalent to the 
hours of overtime worked. 
Payment for the overtime hours worked shall 
be at ordinary rates of pay. 

(iv) All other overtime worked where time off in 
lieu is not taken shall be paid at the overtime 
rates provided in the awards. 

(7) Sick Leave 
Where an employee has accumulated over 76 hours of 

untaken sick leave he/she shall be entitled to a payment as 
follows: 

(a) Payment shall be effected on the second pay 
period in December of each year. 

(b) Payment shall be at ordinary rates and calculated 
as follows: 
Accrued sick leave hours—76 hours, i.e. 
All employees shall retain 76 hours of sick leave 
to be taken as the need may arise. 

(c) A maximum payment equivalent to 76 hours shall 
be paid per annum. Employees shall have the 
option to determine the amount of hours paid out 
annually to a maximum of 76 hours per annum. 
Any hours not taken by the employee in any year 
are not eligible to be paid out in addition to the 
76 hours' total in future years but remain as an 
accumulated entitlement. 

(8) Business Downturn 
During seasonal downturns or quiet periods of work the 

following procedure shall apply: 
(a) Casual employees shall be reduced/not engaged. 
(b) Where there is still a work deficiency part-time 

employees shall be stood down/not engaged. 
(c) If a work deficiency continues: 

(i) Permanent employees with accumulated 
overtime shall be requested to use such 
entitlements. 

(ii) Employees with accrued annual leave shall 
be requested to take it. 
Where employees refuse to use their annual 
leave they shall proceed on unpaid leave. 

(9) Working Environment 
(a) Employees shall ensure that their work environ- 

ment is clean and that safety is not jeopardised by 
untidy areas and obstructions. 

(b) The company will ensure sufficient cleaning 
tools/apparatus are supplied. 

(c) Employees shall clean up their immediate work 
environment during ordinary hours of work and at 
the completion of the day's work, sufficient time 
shall be allowed for this to be achieved. 

9.—Wage Rates. 
(1) Wage rates determined in accordance with this 

agreement shall be detailed in Appendix A. 
(2) The following wage increments shall apply: 

(a) Stage 1 
(i) In this stage consultative mechanisms and 

agenda items to achieve real and demonstra- 
ble gains in productivity, efficiency and 
flexibility at Kewdale have been established 
and agreed. 

(ii) The previous clauses detail items which have 
been agreed for implementing improvements 
in the flexibility of work arrangements over 
the next two years. 

(iii) A wage increase of 5% per week for all 
classifications of employees covered by this 
agreement will be applicable and paid upon 
ratification of the agreement by the Western 
Australian Industrial Relations Commission. 

(b) Stage 2 
On the basis of continued implementation of 
measures identified in this agreement a further 
2t% increase shall apply eight months from the 
date of the Stage 1 increase. 

(c) Stage 3 
On the basis on continued implementation of 
measures identified in this agreement a further 
2t% increase shall apply 16 months from the date 
of the Stage 1 increase. 

10.—No Extra Claims. 
(1) The parties to this agreement will not make claims for 

improvements in wages and conditions except where 
consistent with the processes identified in this agreement. 

(2) Any wage adjustments defined in accordance with 
future State Wage Case decisions which may be convened 
during the life of this agreement will be absorbed into any 
increases paid or allowable under this agreement. 

(3) Should rates of pay prescribed in the Case and 
Boxmakers' Award, 1952, increase to a level higher than 
those prescribed in this agreement, the parties may meet and 
negotiate a revision of the rates applicable under this 
agreement 

Provided that this agreement shall not affect the situation 
where the award is subject to a minimum rates adjustment 
process and/or supplementary payments wage review/ 
structure. 

(4) The parties expressly accept that they will oppose any 
applications by other parties to be joined to this agreement. 

11.—Single Bargaining Unit. 
(1) An enterprise committee made up of employer and 

employee representatives was established in accordance 
with Clause 33.—Consultative Mechanism of the Case and 
Boxmakers' Award, 1952, for the purpose of implementing 
enterprise bargaining in accordance with the State Wage 
Case decision and the procedure set out in the award. 



(2) The committee comprises: 

EMPLOYEE REPRE- 
SENTATIVES 
X Employees 
(elected representatives) 

EMPLOYER 
SENTATIVES 

REPRE- 

Signed for an on behalf of 
the Employees at Chep 
Australia, Kewdale WA 

Robert Henry 

23.3.93 

Darren Duthie 
23.3.93 

State Manager, Kewdale 
Depot Supervisor, 
Kewdale 

Signed for and on behalf 
of Chep Australia, 
Kewdale WA 

Kim Poole, State Manager 
WA 
23.3.93 

Glen Allmark, Depot Su- 
pervisor, 
Kewdale 23.3.93 

(3) Employee Acknowledgement 

We agree that the two employee representatives were 
elected and have the authority to represent and sign on our 
behalf. 
R Henry 
G Ingram 
D T Duthie 
M Waters 
K Price 
L Sparkes 
M Allsop 
B Ingram 

Signed for and on behalf of 
The Construction, Mining, 
Energy, Timberyards, Saw- 
mills and Woodworkers 
Union of Australia—West- 
ern Australian Branch 

Neil Flynn 
State Secretary 

The Construction, Mining, 
Energy, Timberyards, Saw- 
mills and Woodworkers 
Union of Australia—West- 
ern Australian Branch 

Signed for and on behalf of 
Chep Australia 

Roy Jones 29.3.93 
National Operations Man- 
ager 

Chep Australia 

MISCELLANEOUS GOVERNMENT CONDITIONS 
AND ALLOWANCES AWARD 

No. A4 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Sir Charles Gairdner Hospital and Others. 

No. A4 of 1992. 
Miscellaneous Government Conditions and Allowances 

Award. 
COMMISSIONER J.A. NEGUS. 

25 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application for a new award, 
which proceeds by consent, is the outcome of negotiations 
which have extended over several years between the 
applicant union and others and the State Government. The 
basic aim of the unions has been encapsulated in the 
slogan—, "equal rights for blue and whites" which 
translates to a desire to achieve common conditions of 
employment and allowances for public sector employees 
whether they be wages or salaried. 

The instant application represents the measure of agreement 
which has thus far been reached by the parties. By the 
consolidation of the conditions and allowances found in twenty 
one separate awards into a single document covering the full 
range of those wages employees and their employing agencies, 
the parties are following a lead set by the Civil Service 
Association and the Public Service Commissioner in their 
pursuit of structural efficiency. This is the first step in a process 
by which the twenty one separate awards will, in due course, 
in their entirety, be consolidated into a single document. 
Similar initiatives have been taken by the Australian Workers' 
Union and by the Federal Branch of the applicant union in 
conjunction with the Federal Government. 

The parties have not reached complete agreement on 
standardisation of the public sector conditions so those 
matters which are still under negotiation have been included 
in the Liberty to Apply Clause. 

The Parental Leave provisions have been revised some- 
what from those which currently appear in the various 
associated awards. This has occurred, in the main, as a 
consequence of the requirements of the Equal Opportunity 
Act. The provisions in this new award in relation to notice 
requirements for maternity leave are intended to replicate 
the provisions already determined by the Commission in 
Court Session in Matters No. 855 and 1027—1046 of 1992. 

Appendix A.—Schedule of Wage Rates. 

Broadbanded Existing Rate March '93 Stage 1 Stage 1 Stage 2 Stage 2 Stage 3 Stage 3 
Classification Base Rate + Supp. Payment 5% Rate 2.5% Rate 2.5% Rate 

= Min. Rate 

Pallet Maker (3B) $319.20 + 44.10 = $363.30 +18.20 $381.50 + 9.10 $390.60 + 9.00 $399.60 
Band Re-sawyer (4B) $337.40 + 40.90 = $378.30 +18.90 $397.20 + 9.50 $406.70 + 9.40 $416.10 
Leading Hand (4B) 3-10 employees + 14.90 = $393.20 +19.70 $412.90 +10.30 $423.20 +10.60 $433.80 
Leading Hand (4B) 11-20 employees + 22.40 = $400.70 +20.00 $420.70 +10.50 $431.20 +10.80 $442.00 

Note: In accordance with Clause 9.—Wage Rates stage 1 increase is payable upon ratification from the Western Australian 
Industrial Relations Commission. The dates for stages 2 and 3 increases are then calculated from that date. 
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Mr O'Connor, on behalf of the Chamber of Commerce and 
Industry and Mr Cooke on behalf of the Trades and Labor 
Council, intervened in these proceedings so as to comment 
where appropriate or to draw attention to any provisions which 
might offend the requirements of the Wage Fixation Principles. 

Mr O'Connor pointed out that the Area and Scope Clause 
as agreed by die parties might have the unintended 
consequence of extending coverage to the employees of 
private contractors supplying services to a public authority. 
He referred to case law to illustrate his point. To resolve the 
difficulty, an adjustment has been made to the closing 
portion of that clause so that it now reads: 

"... and shall apply in conjunction with the Awards 
and Agreements listed in Schedule B." 

I was assured that the parties had no intention to extend 
the scope of the twenty one associated awards and that is 
now made clear by the alteration. 

Mr O'Connor further urged the Commission to be vigilant 
in relation to the first award principle and to ensure that 
employees covered by this new, consolidated award did not 
become the recipients of significant improvements in conditions 
or allowances, which improvements would offend the Princi- 
ples. He reminded the parties of their obligation to advise the 
Commission if indeed such circumstances did arise. 

The advocates have assured me that there are no 
significant improvements for any large group of employees. 
As a logical outcome of the process, the standardisation of 
conditions will entail improvements for some who have not 
previously had the benefit of a particular condition or 
allowance. Such an improvement is a consequence of 
applying equity pursuant to S.26 of the Industrial Relations 
Act and in any event is no more than the extension to others 
of a condition which has already been seen as reasonable 
under the Principles for the bulk of public sector employees. 

Mr O'Connor had some further concerns about the 
Liberty to Apply provision being used at some future time 
to add respondents which might extend the coverage of the 
award beyond the public sector. The other participants in the 
proceedings expressed the view that such a scenario would 
be highly unlikely to occur. 1 agree and have confidence in 
the future vigilance of the Commission to ensure that the 
private sector is not encroached upon. In any event it would 
be highly unlikely for any employing agency to be included 
in an award such as this without its consent. 

There was considerable substance to Mr O'Connor's final 
objection which was to the inclusion of a 'No Reduction' 
clause which was mooted in the following terms: 

24.—No Reduction. 
An employee covered by this award and also by the 

awards or agreements listed in Schedule B shall 
continue to receive no less than the conditions of 
employment currently being applied or the rates of pay 
currently being paid." 

He suggested that the parties may have quite inadvertently 
failed to recognise that the proposed clause could have an 
unintended consequence. The circumstance prevailing at 
present is of course that the parties to these proceedings had not 
sought the 2l/2% wage increase which was available pursuant 
to the State Wage Case Decision of June 1991 in Matter No. 
704 of 1992. They had instead agreed on an overaward payment 
of $12.00 per week to all employees covered by the twenty one 
associated awards. 

In Mr O'Connor's submission it would be quite improper to 
now legitimise that payment which offended the Wage Fixing 
Principles by including a No Reduction clause in the terms 
sought. 

I was prompted by that objection to draw the parties' 
attention to a rare and unusual occurrence which had 
recently affected the quantum of a travelling and accommo- 
dation allowance available to public servants and govern- 
ment officers. The economic recession had caused the 
quantum of some of these allowances to be reduced when 
subjected to annual adjustment, because the underlying costs 
had fallen. The No Reduction clause as proposed would 
create a situation whereby such allowances could be 
adjusted only by increases and never by a decrease. 

The advocates for the parties persisted with their 
instructions to seek the inclusion of the clause as agreed and 
suggested that it had not been intended to interfere with the 
established procedures for calculating allowances. They did 
not produce a compelling argument to counterbalance the 
objection raised by Mr O'Connor nor the problem envisaged 
by the Commission so on balance it is safest in my view to 
delete the clause from the proposed award. 

Mr Cooke agreed with the validity of some of the 
objections raised by Mr O'Connor. He commended the new 
award to the Commission in general terms and especially 
because its creation was a significant step forward in the 
pursuit of structural efficiency. 

In all respects other than those discussed in the foregoing 
the proposed award can be approved and the orders which 
finally issue will indicate an agreed operative date of the 
first pay period commencing on or after 28 January 1993. 

Appearances: Ms K. Digwood appeared for the Applicant. 
Ms V. Zupanovich appeared for the Respondent. 
Mr M.A. O'Connor appeared on behalf of the Chamber 

of Commerce and Industry of Western Australia. 
Mr A. Cooke appeared on behalf of the Trades and Labor 

Council of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
New Award and Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Sir Charles Gairdner Hospital and Others. 

No. A4 of 1992. 
Miscellaneous Government Conditions and Allowances 

Award 
and 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Zoological Gardens Board and Others. 
Nos. 1427—1447 (inclusive) of 1992. 

Zoological Gardens Employees Award 1969 
Ward Assistants (Mental Health Services) Award 1966 

Western Australian Mint Security Officers' Award 1988 
Teachers' Aides' Award, 1979 

Recreation Camps (Department for Sport and Recreation) 
Award 

Rangers (National Parks) Consolidated Award 1987 
Mental Health Rehabilitation Assistants Award, 1965 

Hospital Laundry and Linen Service (Government) Award, 
1982 

Hospital Employees' (Perth Dental Hospital) Award 1971 
Health Workers—Community and Child Health Services 

Award, 1980 
Gardeners (Government) 1986 Award No. 16 of 1983 
Enrolled Nurses and Nursing Assistants (Government) 

Award 
Country High School Hostels Award, 1979 

Community Welfare Department Hostels Award 1983 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967 
Cultural Centre Award 1987 

Cleaners & Caretakers (Government) Award 1975 
Childrens Services (Government) Award 1989 

Child Care Workers (Education Department) Award 
The Tfeachers' (Kindergartens) Award 1964 

Hospital Workers (Government) Award No. 21 of 1966 
COMMISSIONER J.A. NEGUS. 

16 April 1993. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: The Reasons for Decision in 
relation to both of these matters or groups of matters were 



published simultaneously, for good reason, on 25 February 
1993. 

The applications had been before the Commission, by 
consent, on 14 January and 20 January. They were 
interdependent and generated minutes of proposed orders in 
some detail and in considerable volume. The publication of 
the reasons was therefore withheld until the final draft 
minutes were completed. 

In the meantime, there occurred a set of extraordinary 
happenings which have made it necessary to publish these 
further Reasons for Decision. These subsequent reasons 
arise in response to an application by the respondent 
employers for all of the matters to be re-opened and re-listed 
so that fresh evidence might be introduced 'to ensure a fair 
and just outcome'. In dealing with that application it is 
necessary to outline the history of the matters as recorded 
in the Commission's files. 

Application No. A4 of 1992 was lodged on 9 September 
1992; answers were filed on 7 October 1992. Statutory 
notice and service requirements as directed by the Chief 
Commissioner were complied with and the Applicant Union 
requested a listing for hearing 'by consent' on 22 December 
1992. 

The group of applications No. 1427—1447 (inclusive) of 
1992 was filed on 11 November 1992; answers were filed 
on 11 January 1993 and a request for hearing was lodged 
on 11 January. The dates are in no way accidental because 
the group of applications was complementary to the 
ratification by the Commission of the new award, A4 of 
1992. The purpose of A4 was to consolidate a common set 
of conditions and allowances for employees covered by the 
twenty one separate awards; it followed that amendments 
were required to those awards as a matter of good 
housekeeping. The operative dates of the orders in all 
matters were synchronised to the same purpose. 

By letter dated 18 February 1993, the Commission 
received a request from an Assistant Director at the 
Department of Productivity and Labour Relations (DOPLR) 
for all of the applications to be re-listed to enable the 
Respondents to make further submissions. The following 
reasons for the request were given:— 

" 1. As a result of the election of a new Government 
of Western Australia, previous instructions and 
authorisations in respect to the above matters are 
no longer applicable. 

2. Instructions are currently being finalised." 
On 25 February 1993, the parties were notified that a 

Speaking to the Minutes was listed for 17 March, the letter 
seeking a re-listing was drawn to attention and the parties 
and interveners were invited to make submissions relating 
to 

" (a) —the competence of such a request 
(b) —the merit of the request. " 

In the days preceding 17 March, the Commission received 
further related correspondence from the Department of 
Conservation and Land Management, the Health Depart- 
ment of W.A., the Western Australian Mint and the Art 
Gallery of W.A. The common thread of these letters was that 
the respondents had, in fact, not consented to the new award 
(A4 of 1992); their position had not been put to the 
Commission. The grave implication forced upon one from 
the tone of the letters was that the advocate for the 
respondents at the initial proceedings had either misled the 
Commission or had acted outside instructions. 

On 17 March, the time available permitted debate only 
on the question of the power to re-open proceedings. The 
Commission was assisted by submissions from Mr S.M. 
Billing for the Respondents, Ms D.A. Blaskett for the 
Applicant Union, Mr M.A. O'Connor for the Chamber of 
Commerce and Industry, Mr A. Cooke for the Trades and 
Labor Council and Mr N. Marthins for the Minister for 
Productivity and Labour Relations. 

Those submissions were wide ranging and comprehensive 
and they were well supported by precedental authorities. I 
refrain from a repetitive summary of the arguments put, not 
for any lack of respect for the advocates, but in the interests 

of expedition which I am confident is a desire shared by all 
concerned. 

The factors to be considered by the Commission have 
been fully canvassed by the Full Bench in Mt Newman 
Mining Co. v. AMWSU and Another 61 WA1G 1043 and 
again in SUA v. Dampier Salt and Another 71 WAIG 3154. 
It is quite clear from these decisions that the Commission 
is notfunctus officio until the final order arising from any 
matter is signed, sealed and deposited in the Registry. It is 
therefore within jurisdictional power for the Commission to 
entertain an application for a hearing to be re-opened. This 
was indicated to the parties on 17 March and a further 
hearing date was set for 1 April so as to allow Mr Billing 
the opportunity to discharge the onus of convincing the 
Commission that further submissions in relation to the initial 
applications should be received. 

On that occasion, Ms Jackson replaced Ms Blaskett for 
the Applicant and Mr Billing adduced oral testimony from 
Ms V. Zupanovich, the original advocate for the Respon- 
dents, Mr J. Kirwan, Mr R. Farrelly and Mr G. Talbot; these 
latter being senior officers from the Health Department, the 
Education Ministry and the Mint respectively. 

The proceedings were greatly simplified and the cloud of 
suspicion which had been created by the earlier unfortunate 
implication in the correspondence was dispelled immedi- 
ately, when Mr Billing indicated that he had no intention of 
arguing about the principles of agency and there was to be 
no suggestion that Ms Zupanovich had earlier acted without 
authority or outside her proper instructions. 

The Commission's deliberation on the application is also 
clarified by the acceptance by both parties of the three 
simple tests to be applied to a question of this kind. They 
are enunciated in Watson v. Metropolitan Passenger 
Transport Trust (1965) WAR 88. The headnote to that report 
reads, inter alia: 

"... a court should be cautious in admitting fresh 
evidence and should only do so (a) when the evidence 
is so material that the interests of justice require it, (b) 
when the evidence if believed would most probably 
affect the result and (c) if the evidence could not by 
reasonable diligence have been discovered before " 

The evidence led by Mr Billing from his witnesses went 
to matters which are in essence private to the parties and do 
not ordinarily attract the attention of the Commission when 
applications proceed by consent. Indeed, in other circum- 
stances, parties being probed about the delicate negotiations 
and accommodations which underpin their agreements 
might be quick to claim privilege. It would serve little 
purpose to canvass in detail the intimacies that the witnesses 
revealed in their testimony. Suffice to say that the 
agreements reached by the parties appear to have been the 
result of discussions between the Applicant Union's 
representatives and a Cabinet Sub-Committee on Labour 
Relations. The outcomes of these discussions were con- 
veyed to Ms Zupanovich and to representatives and 
members of the various respondents by Mr Whitehead, the 
Chief Executive Officer of DOPLR. Those representatives 
who were opposed to the agreements reached were 
instructed to raise the question with their Minister who 
should approach the Premier or the Cabinet Sub-Committee 
on Labour Relations. 

Those instructions were consistent with two Circulars to 
Ministers which had been promulgated in September 1989 
and September 1992. The later of those documents is 
reproduced herewith;— 

" 9 September 1992 
CIRCULAR TO MINISTERS NO. 34/92 
CO-ORDINATION OF GOVERNMENT LABOUR 
RELATIONS POLICY 

With the advent of enterprise bargaining in the 
Western Australian public sector, it is necessary that 
I reiterate the Government's requirements of Depart- 
ments and agencies with regard to labour relations' 
management and co-ordination. These requirements 
were last detailed in Circular to Ministers No. 48/89 
(attached). 
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Inherent in the introduction of enterprise bargaining 
is a decentralisation of decision making on matters 
affecting labour relations. This process is supported by 
the Government, but in the context of overall co- 
ordination arrangements which ensure that, through the 
Cabinet Sub-Committee on Labour Relations and the 
Department of Productivity and Labour Relations, the 
Government can be confident that major decisions are 
made both in the interests of the relevant organisation 
and the broader public sector. Enterprise bargaining in 
no way provides a vehicle for the avoidance by 
organisations of the arrangements. 

Departments and agencies are required to consult 
with the Department of Productivity and Labour 
Relations on any issue which is likely to have 
significant cost or labour relations implications. This 
includes any issue requiring a variation to specific 
Government policy or which may be inconsistent with 
broad Government policy, and any issue which has the 
potential for major industrial conflict. Determinations 
are made on a case by case basis on whether advice to, 
or authorisation from, the Cabinet Sub-Committee is 
required. 

It is critical that consultation take place with the 
Department of Productivity and Labour Relations at the 
earliest possible time and before any attitudes or 
responses are conveyed to the relevant parties. 

The primary responsibility for an organisation's 
labour relations rests with Chief Executive Officers, 
and this responsibility can be properly exercised 
notwithstanding the above requirements. Where the 
advice of the Department of Productivity and Labour 
Relations is not acceptable to an employer, the matter 
should be referred through the relevant Minister to the 
Minister for Productivity and Labour Relations and, if 
necessary, the Cabinet Sub-Committee on Labour 
Relations. 

Could you please ensure that all employing agencies 
within your portfolio are aware of, and complying with, 
this direction. 

If you have any queries regarding the above, please 
contact Noel Whitehead (222 7600). 
(Signed) Carmen Lawrence 
PREMIER " (Emphasis added) 

Mr Billing's witnesses agreed that they had not ap- 
proached their Ministers to seek a different outcome from 
the negotiations. They said that there was insufficient time 
for them to do so between 11 January, when Mr Whitehead 
advised them of the 'whole of Government' position, and 
the hearing date of 14 January. They agreed, when 
questioned, that each respondent, through its C.E.O., had an 
unfettered right to withdraw the standing warrant held by 
DOPLR to represent it before the Commission. It follows 
that it was equally competent for any of the respondents to 
authorise one of its own officers to appear in the 
Commission proceedings. It is a matter of record that no 
warrants were withdrawn and Mr Billing has freely 
submitted that Ms Zupanovich was properly authorised to 
appear for the respondents and that she acted in accordance 
with her instructions. 

Once that information has been established the decision 
required of the Commission in relation to the application to 
re-open proceedings becomes crystal clear. There is no 
doubt that the evidence now presented supports the second 
of the tests propounded in Watson v. Metropolitan Transport 
Trust (supra). The initial application was ratified 'by 
consent' and without that consent the Commission could not 
have announced at the conclusion of proceedings that the 
award would issue subject to some amendments arising from 
issues raised by an intervenor. Despite the 'consent' nature 
of the proceedings allowing for some expedition of such a 
matter in a busy programme, the Commission is bound 
nevertheless to act pursuant to S.26 of the Act in the exercise 
of jurisdiction. Ratification occurs only after due considera- 
tion of the merits and of the interests of those immediately 
concerned as well as the community as a whole. 

This application falls at the hurdle of the first and third 
tests. Strictly speaking the respondents do not seek a 
re-opening so as to present fresh evidence as such. They 
want the matter re-listed so as announce that they have 
changed their collective minds and withdrawn their consent. 
It has been established that the respondents were fully able 
to advise the Commission on 14 January that they did not 
consent to the new award. They chose not to do so and the 
application was dealt with in equity and good conscience on 
its merits. It is not the role of the Commission to look behind 
the submissions of the parties in matters of this nature. To 
do so would be inimical to the promotion of the objects of 
the Industrial Relations Act. To adjust and modify the 
everyday work of the Commission in accordance with the 
result of an election or the possible result of a forthcoming 
election would be inimical to the independence of the 
tribunal. 

The Industrial Relations Act of itself provides total 
justification for my decision to reject this application and 
also ample opportunity for those Respondents who seek a 
resolution to their perceived dilemma. The relevant provi- 
sions are to be found in S.31 and S.40(3)(b)(i). 

A further speaking to the minutes will now be listed and 
the parties should note that the proposed order has been 
varied yet again to accommodate a practical difficulty noted 
by the Ministry of Education. The applicant Union 
undertook, of course, during the initial proceedings to 
amend the schedules in any circumstances such as those 
which have come to light. 

Appearances: Ms D.A. Blaskett and later Ms S. Jackson 
appeared for the Applicant. 

Mr S. Billing appeared for the Respondents. 
Mr N. Marthins and later Mr J. Rood intervened for the 

Minister for Productivity and Labour Relations. 
Mr M.A. O'Connor intervened for the Chamber of 

Commerce and Industry. 
Mr A. Cooke intervened for the Trades and Labor 

Council. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Sir Charles Gairdner Hospital and Others. 
No. A 4 of 1992. 

COMMISSIONER J.A. NEGUS. 
1 June 1993. 

Award. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms V. Zupanovich on behalf of the Respondent, and Mr 
M.A. O'Connor on behalf of the Chamber of Commerce and 
Industry of Western Australia and Mr A. Cooke on behalf 
of the Trades and Labor Council of Western Australia, both 
appearing pursuant to S.29A of the Industrial Relations Act 
1979 and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby makes the following award and it shall have 
effect from the beginning of the first pay period commenc- 
ing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Award shall be known as the Miscellaneous 
Government Conditions and Allowances Award No. A 4 of 
1992. 



2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term of Award 
5. Definitions 
6. Parental Leave 
7. Leave Without Pay 
8. Compassionate Leave 
9. Study Leave 

10. Payment of Wages 
11. Time and Wages Records 
12. Right of Access, Notices and Interviews 
13. Deduction of Union Subscriptions 
14. Trade Union Training Leave 
15. Leave to Attend Union Business 
16. District Allowance 
17. Fares and Travelling Allowances 
18. Paid Leave for English Language Training 
19. Employees Living North of the 26 degrees South 

Latitude 
20. Introduction of Change 
21. Award Modernisation 
22. Training and Skills Acquisition 
23. Witness and Jury Service 
24. Liberty to Apply 

Schedule A: Parties to Award 
Schedule B: List of Respondents 
Schedule C: List of Awards and Agreements 

3.—Area and Scope. 
This award shall apply throughout the State of Western 

Australia to all employees employed in all Public Authori- 
ties (as defined in the Industrial Relations Act 1979 as 
amended) or by the Respondents as listed in Schedule B who 
are eligible to be members of the Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch, but shall be 
limited by and shall be read in conjunction with the Area 
and Scope Clauses of the Awards and Agreements listed in 
Schedule C hereof. 

Provided that any businesses operating as contractors who 
are bound by any of the awards or agreements listed in 
Schedule C hereof, shall not be bound by Clause 7.—Leave 
Without Pay, Clause 9.—Study Leave, Clause 19.— 
Employees Living North of 26 degrees South Latitude and 
Clause 23.—Witness and Jury Service of this Award. 

4.—Term of Award. 
This award shall apply for a term of four years from the 

date the award issues. 

5.—Definitions. 
"Union" means the Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch. 

6.—Parental Leave. 
Subject to the terms of this clause employees are entitled 

to maternity, paternity and adoption leave and to work 
part-time in connection with the birth or adoption of a child. 

Part A.—Maternity Leave. 
(1) Nature of leave 
Maternity leave is unpaid leave. 
(2) Definitions 
For the purposes of Part A.—Maternity Leave 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Paternity Leave" means leave of the type 
provided for in Part B.—Paternity Leave of this 
clause whether prescribed in an award or other- 
wise. 

(c) ' 'Child'' means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto or a former spouse. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause, 

(ii) any period of part-time employment worked 
in accordance with this clause, or 

(iii) any period of leave or absence authorised by 
the employer or by the award. 

(3) Eligibility for maternity leave 
(a) an employee who becomes pregnant, upon pro- 

duction to her employer of the certificate required 
by subclause (4) hereof, shall be entitled to a 
period of up to 52 weeks maternity leave provided 
that such leave shall not extend beyond the child's 
first birthday. 

(b) This entitlement shall be reduced by any period 
of paternity leave taken by the employee's spouse 
in relation to the same child and apart from 
paternity leave of up to one week at the time of 
confinement shall not be taken concurrently with 
paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the period 
of maternity leave shall be unbroken and shall, 
immediately following confinement, include a 
period of six weeks compulsory leave. 

(d) The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which she proceeds 
upon such leave. 

(4) Certification 
At the time specified in subclause (5) the employee must 

produce to her employer: 
(a) a certificate from a registered medical practitioner 

stating that she is pregnant and the expected date 
of confinement; 

(b) a statutory declaration stating particulars of any 
period of paternity leave sought or taken by her 
spouse and that for the period of maternity leave 
she will not engage in any conduct inconsistent 
with her contract of employment. 

(5) Notice requirements 
(a) An employee shall, not less that ten weeks prior 

to the presumed date of confinement, produce to 
her employer the certificate referred to in para- 
graph (4)(a). 

(b) An employee shall give not less than four weeks 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken and shall, 
at the same time, produce to her employer the 
statutory declaration referred to in paragraph 
(4)(b). 

(c) An employee may continue to work at any time 
throughout her pregnancy up to and including the 
estimated date of confinement. Provided that for 
the 6 weeks immediately preceding the estimated 
date of confinement the employee provides the 
employer with a certificate from a registered 
medical practitioner which states it is safe for the 
employment to continue during that period or any 
portion thereof. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by die 
confinement occurring earlier than the presumed 
date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present 
work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
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conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a registered 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of maternity leave may be length- 
ened once only by the employee giving not 
less than 14 days notice in writing stating the 
period by which the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice in 
writing stating the period by which the leave is to 
be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a 
registered medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a registered 
medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of 
paid sick leave, special maternity leave and 
maternity leave shall not exceed die period to 
which the employee is entitled under subclause (3) 
hereof. 

(c) For the purposes of subclauses (10), (11) and (12) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (6) 
hereof, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(10) Maternity Leave and other leave entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part A.—Maternity Leave of 
this clause, does not exceed the period to which 
the employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or in 
conjunction with maternity leave, take any annual 
leave or long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A.—Maternity Leave of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of this award. 

(12) Tfermination of employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (6) hereof, to the position 
which she held immediately before such transfer 
or in relation to an employee who has worked 
part-time during the pregnancy the position she 
held immediately before commencing such part- 
time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under Part A.—Maternity Leave of this 
clause, the employer shall inform that person of 
the temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 
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(d) Nothing in Part A.—Maternity Leave of this 
clause shall be construed as requiring an employer 
to engage a replacement employee. 

Part B.—Paternity Leave. 
(1) Nature of Leave 
Paternity leave is unpaid leave. 
(2) Definitions 
For the purposes of Part B—Paternity Leave: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A.—Maternity Leave of this 
clause (and includes special maternity leave) 
whether prescribed in an award or otherwise. 

(c) "Child" means a child of the employee or the 
employee's spouse under the age of one year. 

(d) ' 'Spouse'' includes a de facto or a former spouse. 
(e) "Primary care-giver" means a person who as- 

sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause, 

(ii) any period of part-time employment worked 
in accordance with this clause, or 

(iii) any period of leave or absence authorised by 
the employer or by the award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his employer of the 

certificate required by subclause (4), shall be entitled to one 
or two periods of paternity leave, the total of which shall not 
exceed 52 weeks, in the following circumstances: 

(a) an unbroken period of up to one week at the time 
of confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks in 
order to be the primary care-giver of a child 
provided that such leave shall not extend beyond 
the child's first birthday. This entitlement shall be 
reduced by any period of maternity leave taken by 
the employee's spouse and shall not be taken 
concurrently with that maternity leave. 

(c) The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which he proceeds 
upon either period of leave. 

(4) Certification 
At the time specified in subclause (5) the employee must 

produce to his employer: 
(a) a certificate from a registered medical practitioner 

which names his spouse, states that she is pregnant 
and the expected date of confinement or states the 
date on which the birth took place; 

(b) in relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating: 

(i) he will take that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks prior 

to each proposed period of leave, give the 
employer notice in writing stating the dates on 
which he proposes to start and finish the period or 
periods of leave and produce the certificate and 
statutory declaration required in subclause (4) 
hereof. 

(b) The employee shall not be in breach of this clause 
as a consequence of failure to give the notice 
required in paragraph (a) hereof if such failure is 
due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his em- 
ployer of any change in the information provided 
pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) of Part B.— 
Paternity Leave: 

(i) the period of paternity leave provided by 
paragraph (3)(b) of Part B.—Paternity Leave 
may be lengthened once only by the em- 
ployee giving not less than 14 days notice in 
writing stating the period by which the leave 
is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of paternity leave taken under para- 
graph (3)(b) of Part B.—Paternity Leave may, 
with the consent of the employer, be shortened by 
the employee giving not less than 14 days notice 
in writing stating the period by which the leave is 
to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph (3)(b) 

of Part B.—Paternity leave but not commenced, 
shall be cancelled when the pregnancy of the 
employee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity Leave and other leave entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part B.—Paternity Leave of this 
clause, does not exceed the period to which the 
employee is entitled under subclause (3) hereof, 
an employee may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he is 
entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
his absence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to Part B.—Paternity Leave of this clause, 

notwithstanding any award or other provision to the contrary 
absence on paternity leave shall not break the continuity of 
service of an employee but shall not be taken into account 
in calculating the period of service for any purpose of this 
award. 

(10) Termination of employment 
(a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of his absence on 
paternity leave, but otherwise the rights of an 
employer in relation to termination of employ- 
ment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of paternity leave 
provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
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required by paragraph (a) hereof, shall be entitled 
to the position which he held immediately before 
proceeding on paternity leave, or in relation to an 
employee who has worked part-time under this 
clause to the position he held immediately before 
commencing such part-time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, he 
shall be entitled to a position as nearly comparable 
in status and pay to that of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on paternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his 
rights under Part B.—Paternity Leave of this 
clause, the employer shall inform that person of 
the temporaiy nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Nothing in Part B.—Paternity Leave of this clause 
shall be construed as requiring an employer to 
engage a replacement employee. 

Part C.—Adoption Leave. 
(1) Nature of leave 
Adoption leave is unpaid leave. 
(2) Definitions 
For the purposes of Part C.—Adoption Leave: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Child" means a person under the age of five 
years who is placed with the employee for the 
purposes of adoption, other than a child or 
step-child of the employee or of the spouse of the 
employee or a child who has previously lived 
continuously with the employee for a period of six 
months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of die whole blood 
or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an 

unbroken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this clause, 
(ii) any period of part-time employment worked 

in accordance with the clause, or 
(iii) any period of leave or absence authorised by 

the employer or by the award. 
(3) Eligibility 
An employee, upon production to the employer of the 

documentation required by subclause (4) hereof shall be 
entided to one or two periods of adoption leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances: 

(a) an unbroken period of up to three weeks at the 
time of the placement of the child, which may be 
taken concurrendy by the employee and their 
spouse; 

(b) an unbroken period of up to 52 weeks from the 
time of its placement in order to be the primary 

care-giver of the child. This leave shall not extend 
beyond one year after the placement of the child 
and shall not be taken concurrently with adoption 
leave taken by the employee's spouse in relation 
to the same child except in the case of the 
concurrent period of leave provided in paragraph 
(a) hereof. 

(c) This entidement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the employee's 
spouse and including any period of leave 
under paragraph (a) hereof taken concur- 
rendy by the spouse where the employee is 
to be the primary care-giver. 

(d) The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which he or she 
proceeds upon such leave in either case. 

(4) Certification 
Before taking adoption leave the employee must produce 

to the employer: 
(a) (i) a statement from an adoption agency or other 

appropriate body of the presumed date of 
placement of the child with the employee for 
adoption purposes; or 

(ii) a statement from the appropriate government 
authority confirming that the employee is to 
have custody of the child pending application 
for an adoption order. 

(b) In reladon to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating: 

(i) the employee is seeking adoption leave to 
become the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; 
and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his or her contract of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adoption 

purposes, an employee shall notify the employer 
of such approval and within two months of such 
approval shall further notify the employer of the 
period or periods of adoption leave the employee 
proposes to take. In the case of a relative adoption 
the employee shall notify as aforesaid upon 
deciding to take a child into custody pending an 
application for an adoption order. 

(b) An employee who commences employment with 
an employer after the date of approval for adoption 
purposes shall notify the employer thereof upon 
commencing employment and of the period or 
periods of adoption leave which the employee 
proposes to take. Provided that such employee 
shall not be entitled to adoption leave unless the 
employee has not less than 12 months continuous 
service with that employer immediately preceding 
the date upon which he or she proceeds upon such 
leave. 

(c) An employee shall, as soon as the employee is 
aware of the presumed date of placement of a child 
for adoption purposes but no later that 14 days 
before such placement, give notice in writing to 
the employer of such date, and of the date of the 
commencement of any period of leave to be taken 
under paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the proposed 
date of commencing any leave to be taken under 
paragraph (3)(b) hereof give notice in writing to 



the employer of the date of commencing leave and 
the period of leave to be taken. 

(e) An employee shall not be in breach of this clause, 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraphs (c) 
and (d) hereof if such failure is occasioned by the 
requirement of an adoption agency to accept 
earlier or later placement of a child, the death of 
the spouse or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of leave taken under paragraph 
(3)(b) hereof may be lengthened once only by 
the employee giving not less than 14 days 
notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of adoption leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days notice in writing stating the 
period by which the leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption leave 
does not proceed or continue, the employee shall 
notify the employer forthwith and the employer 
shall nominate a time not exceeding four weeks 
from receipt of notification for the employee's 
resumption of work. 

(8) Special leave 
The employer shall grant to any employee who is seeking 

to adopt a child, such unpaid leave not exceeding two days, 
as is required by the employee to attend any compulsory 
interviews or examinations as are necessary as part of the 
adoption procedure. Where paid leave is available to the 
employee the employer may require the employee to take 
such leave in lieu of special leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part C.—Adoption Leave of this 
clause, does not exceed the period to which the 
employee is entitled under subclause (3) hereof, 
an employee may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he or she 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during the employee's absence on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C.—Adoption Leave of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on adoption leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of this award. 

(11) Tfcrmination of employment 
(a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of the employee's 
application to adopt a child or absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of adoption leave 
provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the position 
held immediately before proceeding on such leave 
or in relation to an employee who has worked 
part-time under this clause to the position held 
immediately before commencing such part-time 
work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, the 
employee shall be entitled to a position as nearly 
comparable in status and pay to that of the 
employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising rights 
under Part C.—Adoption Leave of this clause, the 
employer shall inform that person of the tempo- 
rary nature of the promotion or transfer and of the 
rights of the employee who is being replaced. 

(d) Nothing in Part C.—Adoption Leave shall be 
construed as requiring an employer to engage a 
replacement employee. 

Part D.—^Part-time Work. 
(1) Definitions 
For the purposes of Part D.—Part-Time Work: 

(a) "Male employee" means an employed male who 
is caring for a child bom of his spouse or a child 
placed with the employee for adoption purposes. 

(b) "Female employee" means an employed female 
who is pregnant or is caring for a child she has 
bome or a child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a 

female or male employee immediately before 
proceeding on leave or part-time employment 
under this clause whichever first occurs or, if such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which he or she is 
capable of performing, a position as nearly 
comparable in status and pay to that of the position 
first mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause; 

(ii) any period of part-time employment worked 
in accordance with this clause; or 

(iii) any period of leave or absence authorised by 
the employer or by the award. 

(2) Entitlement 
With the agreement of the employer; 

(a) A male employee may work part-time in one or 
more periods at any time from the date of birth of 
the child until its second birthday or, in relation 
to adoption, from the date of placement of the 
child until the second anniversary of the place- 
ment. 
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(b) A female employee may work part-time in one or 
more periods while she is pregnant where part- 
time employment is, because of the pregnancy, 
necessary or desirable. 

(c) A female employee may work part-time in one or 
more periods at any time from the seventh week 
after the date of birth of the child until its second 
birthday. 

(d) In relation to adoption a female employee may 
work part-time in one or more periods at any time 
from the date of the placement of the child until 
the second anniversary of that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer immediately 
before commencing part-time employment after 
the birth or placement of a child has, at the 
expiration of the period of such part-time employ- 
ment or the first period, if there is more than one, 
the right to return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent the 
employer from permitting the employee to return 
to his or her former position after a second or 
subsequent period of part-time employment. 

(4) Effect of part-time employment on continuous service 
Commencement on part-time work under this clause, and 

return from part-time work to full-time work under this 
clause, shall not break the continuity of service or 
employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D.—Part-Time Work of 

this clause, and the matters agreed to in accordance with 
subclause (8) hereof, part-time employment shall be in 
accordance with all provisions of this award which shall 
apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part D.— 

Part-Time Work of this clause, shall be paid for 
and take any leave accrued in respect of a period 
of full-time employment, in such periods and 
manner as specified in the annual leave provisions 
of this award, as if the employee were woridng 
full-time in the class of work the employee was 
performing as a full-time employee immediately 
before commencing part-time work under this 
clause. 

(b) (i) a full-time employee shall be paid for and 
take any annual leave accrued in respect of 
a period of part-time employment under this 
clause, in such periods and manner as 
specified in this award, as if the employee 
were working part-time in the class of work 
the employee was performing as a part-time 
employee immediately before resuming full- 
time work. 

(ii) provided that, by agreement between the 
employer and the employee, the period over 
which the leave is taken may be shortened to 
the extent necessary for die employee to 
receive pay at the employee's current full- 
time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this clause shall 

have sick leave entitlements which have accrued under this 
award (including any entitlement accrued in respect of 
previous full-time employment) converted into hours. When 
this entitlement is used, whether as a part-time employee or 
as a full-time employee, it shall be debited for the ordinary 
hours that the employee would have worked during the 
period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time employ- 

ment under this clause the employee and the 
employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the em- 
ployee, the days upon which they will be 
worked and commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part-time employment. 
(b) The terms of this agreement may be varied by 

consent. 
(c) The terms of this agreement or any variation to it 

shall be reduced to writing and retained by the 
employer. A copy of the agreement and any 
variation to it shall be provided to the employee 
by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee under 

this clause, may be terminated in accordance with 
the provisions of this award but may not be 
terminated by the employer because the employee 
has exercised or proposes to exercise any rights 
arising under this clause or has enjoyed or 
proposes to enjoy any benefits arising under this 
clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated while 
working part-time under this clause, or while 
working full-time after transferring from part-time 
work under this clause, shall be calculated by 
reference to the full-time rate of pay at the time 
of termination and by regarding all service as a 
full-time employee as qualifying for a termination 
entitlement based on the period of full-time 
employment and all service as a part-time em- 
ployee on a pro rata basis. 

(10) Extension of Hours of Work 
An employer may request, but not require, and employee 

working part-time under this clause to work outside or in 
excess of the employee's ordinary hours of duty provided 
for in accordance with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not be the work 

performed by the employee in his or her former position but 
shall be work otherwise performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this clause 

notwithstanding any other provision of this award which 
limits or restricts the circumstances in which part-time 
employment may be worked or the terms upon which it may 
be worked including provisions: 

(a) limiting the number of employees who may work 
part-time; 

(b) establishing quotas as to the ratio of part-time to 
full-time employees; 

(c) prescribing to a minimum or maximum number of 
hours a part-time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by a union; 

and such provisions do not apply to part-time work under 
this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee working 
part-time under Part D.—Part-Time Work of this 
clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, subclauses 
(5), (6), (7), (8), (9) and (12) of this Part 
D.—Part-Time Work of this clause apply to the 
part-time employment of replacement employee. 

(c) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform the person of the temporary nature of the 
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employment and of the rights of the employee 
who is being replaced. 

(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the purposes 
of paragraph (l)(e) hereof. 

(e) Nothing in Part D.—Part-Time Work of this 
clause, shall be construed as requiring an em- 
ployer to engage a replacement employee. 

7.—Leave Without Pay. 
(1) Subject to the provisions of subclause (2) of this 

clause, the Chief Executive Officer may grant an employee 
leave without pay for any period and is responsible for that 
employee on his/her return. 

(2) Eveiy application for leave without pay will be 
considered on its merits and may be granted provided that 
the following conditions are met: 

(a) The work of the department is not inconven- 
ienced; and 

(b) All other leave credits of the employee are 
exhausted. 

(3) An employee on a fixed term appointment may not 
be granted leave without pay for any period beyond that 
employee's approved period of engagement 

(4) Leave Without Pay for Full Time Study 
The Chief Executive Officer may grant an employee 

without pay to undertake full time study, subject to a yearly 
review of satisfactory performance. 

Leave without pay for this purpose shall not count as 
qualifying service for leave purposes. 

(5) Leave Without Pay for Australian Institute of Sport 
Scholarships. 

Subject to the provisions of subclause (2) of this clause, 
the Chief Executive Officer may grant an employee who has 
been awarded a sporting scholarship by the Australian 
Institute of Sport, leave without pay. 

8.—Compassionate Leave. 
(1) An employee shall, on the death of a wife, husband, 

de-facto wife or de-facto husband, father, father-in-law, 
mother, mother-in-law, brother, sister, child or stepchild be 
entitled on notice, of leave up to and including the day of 
the funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the employee in two ordinary working 
days. Proof of such death shall be furnished by the employee 
to the satisfaction of their employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with their roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day Off. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day Off. 

9.—Study Leave. 
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for 
part-time study purposes at the discretion of the 
Chief Executive Officer. 

(b) Time off with pay may be granted up to a 
maximum of five hours per week including 
travelling time, where subjects of approved 
courses are conducted during normal working 
hours. The equivalent applies if studying by 
correspondence. 

(c) External students who are obliged to attend 
educational institutions for compulsory sessions 
during vacation periods, may be granted time off 

with pay including travelling time up to the 
maximum annual amount allowed to an employee 
in the metropolitan area. 

(d) Employees shall be granted sufficient time off 
with pay to travel to and sit for the examinations 
of any approved course of study or for the mature 
age entrance examination for tertiary admission 
conducted by the Tertiary Institution Service 
Centre. 

(e) In every case the approval of time off to attend 
lectures and tutorials will be subject to: 

(i) departmental convenience; 
(ii) the course being undertaken on a part-time 

basis; 
(iii) employees undertaking an acceptable formal 

study load in their own time; 
(iv) employees making satisfactory progress with 

their studies; and 
(v) the course being relevant to the employee's 

career in the Public Sector and being of value 
to the State. 

(f) A service agreement or bond will not be required. 
(2) Payment of Fees 

(a) Departments and Authorities are to meet the 
payment of higher education administrative 
charges for cadets and trainees, who, as a 
condition of their employment, are required to 
undertake studies at a University or College of 
Advanced Education. Employees who of their 
own volition attend such institutions to gain 
higher qualifications will be responsible for the 
payment of fees. 

(b) This assistance does not include the cost of text 
books or Guild and Society fees. 

(c) An employee who is required to repeat a full 
academic year of the course will be responsible for 
payment of the higher education fees for that 
particular year. 

(3) Approved Courses 
(a) (i) First degree or Associate Diploma courses at 

a post-secondary education institution. 
(ii) Diploma courses and two year full-time 

Certificate courses at the Technical Services 
Division of the EJepartment of Employment, 
Vocational Education and Training. 

(iii) Secondary courses leading to the Tbrtiary 
Entrance Examination (see paragraph (4)(i)) 
or courses preparing students for the mature 
age entrance conducted by the Tbrtiary 
Institutions Service Centre. 

(iv) Courses recognised by the National Author- 
ity for the Accreditation of Translators and 
Interpreters (NAATI) in a language relevant 
to the needs of the Public Sector. 

(b) Except as outlined in paragraph (3)(d) of this 
subclause employees are not eligible for study 
assistance if they already possess one of the 
qualifications specified in subparagraph (3)(a)(i) 
of this subclause. 

(c) An employee who has completed a Diploma 
through the Technical Service Division, is eligible 
for study assistance to undertake a degree course 
at any of the tertiary institutions in subparagraph 
(3)(a)(i) of this clause. An employee who has 
completed a two year full-time Certificate through 
the Tbchnical Services Division, is eligible for 
study assistance to undertake a Diploma course 
specified in subparagraph (3)(a)(ii) of this clause, 
or a degree or Associate Diploma course specified 
in subparagraph (3)(a)(i) of this clause. 

(d) Assistance towards additional qualifications in- 
cluding second or higher degrees may be granted 
in special cases such as a graduate embarking in 
a post-graduate Diploma in Administration or a 
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Masters Degree in Business Administration or a 
higher degree in a specialist area of benefit to the 
Public Sector as well as the employee. 

(4) For the purposes of this clause: 
(a) In determining departmental convenience Chief 

Executive Officer should give due emphasis to the 
employee's career aspirations. 

(b) An acceptable part-time study load should be 
regarded as not less than five hours per week of 
formal tuition or the equivalent if studying by 
correspondence with at least half of the total 
formal study commitment being undertaken in the 
employee's own time, except in special cases such 
as where the employee is in the final year of study 
and requires less time to complete the course, or 
the employee is undertaking the recommended 
part-time year or stage and this does not entail five 
hours formal study. 

(c) The relevance of a course should be determined 
from a Public Sector rather than department or 
authority perspective. For instance, an employee 
may be undertaking a course of study which is of 
no special relevance to the employee's work or 
department or authority but which may well be 
particularly significant in some other section of 
the Public Sector. 

(d) A first degree or Associate Diploma course does 
not include the continuation of a degree or 
Associate Diploma towards a higher post graduate 
qualification. 

(e) In cases where employees are studying subjects 
which require fortnightly classes the weekly study 
load should be calculated by averaging over two 
weeks the total fortnightly commitment. 

(f) Travelling time returning home after lectures or 
tutorials is to be calculated as the excess time 
taken to travel home from such classes, compared 
with the time usually taken to travel home from 
the employee's normal place of work. 

(g) Unless the Chief Executive Officer of a depart- 
ment or authority otherwise approves, employees 
shall not be granted more than five hours time off 
with pay except part-time Trainees (refer sub- 
clause (5) of this clause). 

(h) Time off with pay for those who have failed a unit 
or units may be considered for one repeat year 
only. 

(i) Study leave for attendance at courses leading to 
the Tertiary Entrance Examination will generally 
only be granted if the employee has already 
unsuccessfully attempted to enter tertiary studies 
through the mature age entrance examination 
conducted by the Tfcrtiary Institutions Service 
Centre. However, this condition will not apply if 
a pass in certain subjects is a prerequisite for entry 
into an intended course of non tertiary study or 
training which meets the requirements specified 
in this clause. 

(5) Trainees 
Trainees working within departments or authorities at 

their professions and attending Tfechnical Services Division 
or Curtin University classes for their academic training are 
obliged to undertake certain training. 

They may be granted time off with pay to attend classes 
for up to five hours per week, excluding travelling time, 
provided they are attending lectures for at least an equivalent 
period in their own time and regardless of whether or not 
the subjects being attended during the day are available in 
the evenings. 

10.—Payment of Wages. 
(1) Wages shall be paid fortnightly. Overtime and penalty 

rates where applicable shall be paid at least monthly. 
(2) Accompanying each payment of wages there shall be 

a pay advice slip to be retained by the employee. On this 
slip the employer shall clearly detail the gross wages, where 

practical its composition, the net wages payable and show 
details of each deduction. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause before any 
deduction is made for board and/or lodging. 

(4) (a) On termination of employment the employer shall 
pay to the employee all moneys payable to that employee 
before the employee leaves the place of employment or the 
same shall be forwarded to the employee by post in the 
following week. 

(b) In the case of an officer covered by the WA Mint 
Security Officers Award 1988, following the resignation, 
termination or dismissal of an officer the Mint may deduct 
any moneys owed to the Mint from moneys due and payable 
to the officer, other than payment for notice given in 
accordance with subclause (2) of Clause 6.—Contract of 
Employment of the WA Mint Security Officers Award, 
provided that the officer has accepted the amount of the 
deduction as correct. 

(5) Wages shall be paid by direct funds transfer to the 
credit of an account nominated by the employee at such 
bank, building society or credit union approved by the 
employer. 

Provided that where such form of payment is impractical 
or where some exceptional circumstances exist and by 
agreement between the employer and the Union, payment 
by cheque may be made. 

(6) An employee who performs shift or weekend work 
irregularly may be paid shift or weekend penalties during the 
pay period in which the work is performed. 

(7) Subject to the provisions of this clause, no deduction 
shall be made from an employee's wages unless the 
employee has authorised such deduction in writing. 

(8) In the case of employees of the Minister for Education: 
(a) Subclause (7) of this clause shall be read in 

conjunction with the 4% 2nd Tier agreement on 
repayments which exists between the employer 
and the Union. 

(b) Where an employee works additional hours and/or 
duties the additional payment due shall be made 
within one month of those additional hours and/or 
duties being worked. 

11.—Time and Wages Records. 
(1) The employer shall keep or cause to be kept a time 

and wages record showing: 
(a) the name of each employee; 
(b) the nature of the work performed and whether 

full-time, part-time or casual; 
(c) the hours worked each day including roster 

details, if applicable; 
(d) the wages, allowances and overtime paid to each 

employee and any deductions made there from; 
(e) the date of birth of employees employed as junior. 

Any systems of automatic recording by means of 
machines shall be deemed to comply with the provision to 
the extent of the information recorded. 

(2) (a) The time and salary records shall be available at 
any reasonable time for inspection by the Secretary or duly 
accredited official of the Union during the employer's usual 
office hours and when necessary the duly accredited official 
of the Union may take a copy of the record. 

(b) The Union shall: 
(i) give prior notification to the employer on when it 

proposes to inspect the record; 
(ii) not conduct interviews during normal working 

hours in circumstances which will result in the 
employer's business being unduly interrupted or 
otherwise hampered; and 

(iii) treat with confidentiality any information ob- 
tained from time and salaiy records. 

(c) If the employer maintains a personal or other file on 
an employee subject to the employer's convenience, the 



employee shall be entitled to examine all material main- 
tained on that file. 

12.—Rights of Access, Notices and Interviews. 
(1) Reasonable space shall be provided on a notice board 

in an easily accessible place, for the purpose of posting 
Union approved material. 

Every employee shall be entitled to have access to a copy 
of this Award. Sufficient copies shall be made available by 
the employer for this purpose. 

(2) The Secretary of the Union or a duly authorised 
representative shall on notification to the employer have the 
right to enter the employer's premises during working hours, 
including meal breaks, for the purpose of discussing with 
employees covered by this Award, the legitimate business 
of the Union or for the purpose of investigating complaints 
concerning the application of this Award, but shall in no way 
unduly interfere with the work of employees. 

(3) The provisions of subclause (2) of this clause do not 
apply in respect to non public access areas at the Art Gallery 
of Western Australia and areas at the WA Mint designated 
by the Mint as high security areas unless there is prior 
agreement with management. 

13.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to (he employer's paymaster. 

(4) (a) The employer shall commence deduction of Union 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either, inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
Union subscription, it shall be the employee's responsibility 
to settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of Union 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

14.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 

of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift employees 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All. applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one half-day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

15.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence shall be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 



arrangements relating to the granting of paid leave for union 
business. 

is situated m a town or place specified in Column III of 
subclause (6) of this clause, the employee shall be paid a 
district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) of this 
clause. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause, 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of die partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

16.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a born fide 
domestic basis, although not legally married to that 
person. 

(2) For the purposes of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated in subclause (6) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border, thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Tferritory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Tferritory border. 

(Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown.) 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after January 1, 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee in on long service leave or other 
approved leave with pay (other than annual recreation 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 

$ per week Town or Place $ per week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
TUmer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoon 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravens thorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Column. I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
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would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subelauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. 
The allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

17.—Fares and Travelling Allowances. 
(1) Where an employee is required during their normal 

working hours, by the employer, to work outside their usual 
place of employment the employer shall pay the employee 
any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised to 
use their own motor vehicle in the course of their duties they 
shall be paid an allowance not less than that provided for 
in the schedules set out hereunder. Notwithstanding any- 
thing contained in this subclause the employer and the 
employee may make any other arrangements as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the first day of July and end on the thirtieth day of June 
next following. 

Rates of Hire for use of employee's own vehicle on 
employer's business. 

Schedule 1—Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

2600 cc 1600 cc & Under 
-2600 cc 

Cents Per Kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled During a Rate 
Year on Official Business 

Cents 
Per Kilometre 

Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in 
the 1600-2600cc category. 

(3) The allowance prescribed in this clause shall be varied 
by the parties in accordance with any movement in the 
allowances in the Public Service Award 1992. 

(4) Provided that this clause shall not apply to employees 
employed pursuant to the Western Australian Mint Security 
Officers' Award 1988. 

18.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a Non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate union(s). 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Union(s), and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multi-skilling, award restructuring, industrial 
relations and safety provisions, and equal opportunity 
employment legislation. 

19.—Employees Living North of the 26 Degrees South 
Latitude. 

(1) The conditions and allowances specified in this clause 
shall apply to all employees whose headquarters are located 
north of the 26 degrees south latitude. 

(2) (a) An employee shall receive an additional five 
working days' annual leave on the completion of each 12 
months' continuous service in the region. 

(b) An employee who proceeds on annual leave before 
having completed the necessary year of continuous service 
may be given approval for the additional five working days' 
leave provided the leave is taken at the employer's 
convenience and provided the employee returns to that 
region to complete the necessary service. 

(c) Where an employee has served continuously for at 
least a year north of die 26 degrees south latitude, and leaves 
the region because of promotion or transfer, a pro rata 
annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis: 

Completed months 
of continuous 
service in the 
region after the 
initial years 
service: 123456789 10 11 
Pro rata additional 
annual leave 
(working days): Nil Nil 1 1 2 2 2 3 3 4 4 

(d) Where payment in lieu of pro rata annual leave is 
made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four 
week basis, payment may be made for the pro rata 
entitlement contained in paragraph (c) of this subclause. 

(3) Employees who are tenants occupying Government 
Employees Housing Authority (GEHA) houses equipped 
with gas hot water systems are eligible for a reimbursement 
up to a maximum of $19.00 per month. 
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(4) Employees who have dependant school age children 
resident with them shall receive an allowance of S100 per 
annum per child to a maximum of $400 per annum per family. 

(5) (a) Employees who work north of the 26th parallel 
shall be entitled to an annual leave travel concession, on an 
annual basis, for recreation leave. 

(b) Provided that the entitlement referred to in paragraph 
(a) hereof shall only be available to employees who have 
worked continuously in the area for 12 months. 

(c) An employee may elect to proceed direct to any point 
south of the 26th parallel in Western Australia, provided that 
travel will only be approved to a point not further south than 
Perth; provided further that where special circumstances 
exist, approval may be given for the concession to apply to 
other destinations. 

(d) The concession shall be available in the following 
manner— 

(i) a return air fare for the employee and his/her 
dependants to Perth; or 

(ii) full motor vehicle allowance for the car trip at the 
rates prescribed in Clause 17.—Fares and Trav- 
elling Allowances of this award, provided that 
reimbursement shall not exceed the cost of a 
return air fare to Perth for the employee and 
dependants. 

(e) An employee, who has less than 12 months of service 
in the abovementioned area and who is required to proceed 
on annual leave to suit the convenience of the employer, 
shall be entitled to the provisions of paragraph (d) hereof. 

(f) Paid Travelling Time 
(i) In the case of travel as described in subparagraph 

(d)(i) hereof, one day, each way, travelling time 
shall be paid for as though worked. 

(ii) In the case of travel as described in subparagraph 
(d)(ii) hereof, employees shall be entitled to the 
following travelling time, paid for as though 
worked— 
— employees stationed north of the 20th degree 

parallel—2.5 days each way; or 
— for the remainder—two days each way 

(g) The mode of travel shall be at the discretion of the 
employer. 

(h) A travel concession, not utilised within 12 months of 
becoming due, will lapse. 

(i) Part-time employees are entitled to travel concessions 
pursuant to this clause on a pro-rata basis according to the 
number of hours normally worked. 

20.—Introduction of Change. 
(1) (a) Where an employer has made a definite decision 

to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have 
significant effects on employees, die employer shall notify 
the employees who may lie affected by the proposed changes 
and the Union. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation or size 
of the employer's workforce or in the skills required; the 
elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; 
the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. Provided that where 
the award make provision for alteration of any of the matters 
referred to herein an alteration shall be deemed not to have 
significant effect. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, the effects the 
changes are likely to have on employees, measures to avert 
or mitigate the adverse effects of such changes on employees 
and shall give prompt consideration to matters raised by the 
employees and/or the union in relation to the changes. 

(b) The discussion shall commence as early as practicable 
after a firm decision has been made by the employer to make 
the changes referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and the Union, all 
relevant information about the changes including the nature 
of the changes proposed; the expected effects of the changes 
on employees and any other matters likely to affect 
employees provided that any employer shall not be required 
to disclose confidential information the disclosure of which, 
would be inimical to their interests. 

21.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of their awards so that they provide for more flexible and 
efficient working arrangements, enhance productivity, im- 
prove the quality of working like, skills and job satisfaction 
and assist positively in the restructuring process. 

(2) In conjunction with testing the new award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility and efficiency. As such 
any discussion with the employers must be premised on the 
understanding that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(f) The dispute settlement procedure will apply if 
agreement cannot be reached on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose that award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

22.—Training and Skills Acquisition. 
(1) Establishment of Skill Level 

(a) The parties to this Award shall determine the 
appropriate range of skills applicable to each 
classification level contained in the relevant 
wages clause of their award. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with paragraph (l)(a). 

(c) Where the employee is required to apply skills 
which in total or in part correspond to the skills 
required of a higher classification than that to 
which they are appointed, the employee shall 
receive the rate of pay corresponding to that 
higher classification, in accordance with the 
higher duties/mixed functions clauses of the 
relevant award in Schedule C of this award. 

Such higher rate of pay shall be payable for the 
duration of the application of the higher level of 
skills, in accordance with the higher duties/mixed 
functions clauses of the relevant award in Sched- 
ule C of this award. 

(d) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(e) "Experience" for the purposes of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards: 
(a) Where relevant training standards have been 

developed by the statutory State Training Author- 
ity, those standards shall be adopted in respect of 
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matters relating to training in the industries and 
callings covered by this award. 

(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this award. 

(c) Where relevant training standards have not been 
developed by the statutory State Training Author- 
ity or registered by the National Training Board, 
the parties to this award shall establish the 
standards to be adopted with respect of matters 
relating to training in the industries and callings 
covered by this award. 

(d) "Training standards" for the purposes of this 
clause shall include, but not be limited to, the 
following: 

(i) the standards and competencies of skills 
required for each calling; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Ac- 
creditation: 

All training and vocational education for the purpose of 
imparting skill corresponding to the classification structure 
of the relevant award in Schedule B shall be: 

(a) consistent with the training standards established 
in accordance with subclause (2): 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational educational qualifica- 
tion; and 

(c) accredited by the statutory State Training Author- 
ity; or 

(d) in the absence of the statutory State Training 
Authority, agreed by the parties to this award as 
adequate in meeting the requirements of this 
subclause (3). 

23.—Witness and Jury Service. 
(1) An employee subpoenaed or called as a witness to give 

evidence in any proceeding shall as soon as practicable 
notify the manager/supervisor who shall notify the chief 
executive officer. 

(2) Where an employee is subpoenaed or called as a 
witness to give evidence in an official capacity that 
employee shall be granted by the chief executive officer 
leave of absence with pay, but only for such period as is 
required to enable the employee to carry out duties related 
to being a wimess. If the employee is on any form of paid 
leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the chief executive 
officer. The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Revenue 
Fund. The receipt for such payment with a voucher showing 
the amount of fees received shall be forwarded to the chief 
executive officer. 

(3) An employee subpoenaed or called as a witness to give 
evidence in an official capacity shall, in the event of 
non-payment of the proper witness fees or travelling 
expenses as soon as practicable after the default, notify the 
chief executive officer. 

(4) An employee subpoenaed or called as a witness on 
behalf of the Crown, not in an official capacity shall be 
granted leave with full pay entitlements. If the employee is 
on any form of paid leave, this leave shall not be reinstated 
as such witness service is deemed to be part of the 
employee's civic duty. The employee is not entifled to retain 
any witness fee but shall pay all fees received into 
Consolidated Revenue Fund. 

(5) An employee subpoenaed or called as a witness under 
any other circumstances other than specified in subclauses 

(2) and (4), shall be granted leave of absence without pay 
except when the employee makes an application to clear 
accrued leave in accordance with award provisions. 

(6) An employee required to serve on a jury shall as soon 
as practicable after being summonsed to serve notify the 
supervisor/manager who shall notify the chief executive 
officer. 

(7) An employee required to serve on a jury shall be 
granted by the chief executive officer leave of absence on 
full pay, but only for such period as is required to enable the 
employee to carry out duties as a juror. 

(8) An employee granted leave of absence on full pay as 
prescribed in subclause 6 is not entitled to retain any juror's 
fees but shall pay all fees received into Consolidated 
Revenue Fund. The receipt for such payment shall be 
forwarded with a voucher showing the amount of juror's 
fees received to the chief executive officer. 

24.—Liberty to Apply. 
Liberty is reserved to the Union to make application to 

vary this award during the term of the award with respect 
to provisions on: 

Sick leave 
Public holidays 
Long service leave 
Short leave 
Dispute settlement procedures 
Consultative mechanisms 
Employees living north of 26 degrees south latitude 
Part time employees 
Schedule B: List of Respondents 

Schedule A—Parties to Award. 
Federated Miscellaneous Workers' Union of Australia, 
WA Branch 
61 Thomas Street 
SUBIACO WA 6008 

Schedule B—List of Respondents. 
PART A 

The Board of Management 
Albany Regional Hospital 
Elizabeth Street 
ALBANY WA 6330 
The Board of Management 
Armadale-Kelmscott District Hospital 
Albany Highway 
ARMADALE WA 6112 
The Board of Management 
Aston Recovery Hospital 
79 Colin Street 
WEST PERTH WA 6005 
The Board of Management 
Bentley Hospital 
Mills Street 
BENTLEY WA 6102 
The Board of Management 
Bridgetown District Hospital 
BRIDGETOWN WA 6255 
The Board of Management 
Broome District Hospital 
BROOME WA 6725 
The Board of Management 
Bruce Rock Memorial Hospital 
1 Buller Road 
BRUCE ROCK WA 6418 
The Board of Management 
Bunbury Regional Hospital 
Blair Street 
BUNBURY WA 6230 
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The Board of Management 
Carnarvon Regional Hospital 
Cleaver Street 
CARNARVON WA 6701 
The Board of Management 
Corrigin District Hospital 
CORR1GIN WA 6375 
The Board of Management 
Dampier District Hospital 
DAMPIER WA 6713 
The Board of Management 
Derby Regional Hospital 
DERBY WA 6728 
The Board of Management 
Esperance District Hospital 
Hicks Street 
ESPERANCE WA 6450 
The Board of Management 
Fremantle Hospital 
5 Alma Street 
FREMANTLE WA 6160 
The Board of Management 
Geraldton Regional Hospital 
Shenton Street 
GERALDTON WA 6530 
The Board of Management 
Harvey District Hospital 
Hayward Street 
HARVEY WA 6220 
The Board of Management 
Kalamunda District Community Hospital 
Hardie Road 
KALAMUNDA WA 6076 
The Board of Management 
Kalgoorlie Regional Hospital 
KALGOORLIE WA 6430 
The Board of Management 
King Edward Memorial Hospital 
Bagot Road 
SUBIACO WA 6008 
The Board of Management 
Margaret River District Hospital 
Wallcliff Road 
MARGARET RIVER WA 6285 
The Board of Management 
Mount Henry Hospital 
Cloister Avenue 
COMO WA 6152 
The Board of Management 
Mukinbudin District Hospital 
MUKINBUDIN WA 6479 
The Board of Management 
Murray District Hospital 
McKay Street 
PINJARRA WA 6208 
The Board of Management 
Narrogin Regional Hospital 
Williams Road 
NARROGIN WA 6312 
The Board of Management 
North Midlands District Hospital 
Three Springs Hospital 
THREE SPRINGS WA 6519 
The Board of Management 
North am Regional Hospital 
NORTHAM WA 6401 
The Board of Management 
'Numbala-Nunga' 
Derby Nursing Home 
DERBY WA 6728 
The Board of Management 
Ord Street Hospital 
15 Ord Street 
WEST PERTH WA 6005 

The Board of Management 
Osbome Park Hospital 
Osbome Place 
STIRLING WA 6021 
The Board of Management 
Perth Dental Hospital 
196 Goderich Street 
PERTH WA 6000 
The Board of Management 
Port Hedland Regional Hospital 
Kingsmill Street 
PORT HEDLAND WA 6721 
The Board of Management 
Princess Margaret Hospital 
Thomas Street 
SUBIACO WA 6008 
The Board of Management 
Quo Vadis Hospital 
Admiral Road 
BYFORD WA 6201 
The Board of Management 
Rockingham-Kwinana District Hospital 
Elanora Drive 
ROCKINGHAM WA 6168 
The Board of Management 
Royal Perth Hospital 
Wellington Street 
PERTH WA 6000 
The Board of Management 
Sandstone Nursing Post 
SANDSTONE WA 6639 
The Board of Management 
Sir Charles Gairdner Hospital 
Verdun Street 
NEDLANDS WA 6009 
The Board of Management 
Southern Cross District Hospital 
SOUTHERN CROSS WA 6426 
The Board of Management 
Sunset Hospital 
Beatrice Road 
DALKEITH WA 6009 
The Board of Management 
Swan District Hospital 
Eveline Road 
MIDDLE SWAN WA 6056 
The Board of Management 
Tambellup Nursing Post 
Taylor Street 
TAMBELLUP WA 6320 
The Board of Management 
The Lakes Hospital 
189 Royal Street 
EAST PERTH WA 6004 
The Board of Management 
Warren District Hospital 
Hospital Avenue 
MANJIMUP WA 6258 
The Board of Management 
Woodside Maternity Hospital 
180 Dalgety Street 
FREMANTLE WA 6160 

PART B 
Hon. Minister for Planning; Heritage 
8th Floor, May Holman Centre 
32 St George's Tbrrace 
PERTH WA 6000 
Hon. Minister for Water Resources, Local Government 
9th Floor, Grain Pool Building 
172 St George's Tbrrace 
PERTH WA 6000 



Hon. Minister for Mines, Lands 
14th floor. Capita Centre 
197 St George's Tfcrrace 
PERTH WA 6000 
Hon. Minister for Resources Development, Energy 
20th Floor, Capita Building 
197 St George's Tferrace 
PERTH WA 60)0 
Attorney General; Minister for Women's Interests, 
Parliamentary and Electoral Affairs 
18 th Floor, Allendale Square 
77 St George's Tbtxace 
PERTH WA 6000 
Hon. Premier; Treasurer; Minister for Public Sector 
Management 
19th floor, Capita Centre 
197 St George's Terrace 
PERTH WA 60)0 
Hon. Minister for Education, Employment and Training 
10th Floor, London House 
214 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Health, the Arts, Consumer Affairs 
3rd Floor, 'C Block 
189 Royal Street 
EAST PERTH WA 6004 
Hon. Minister for Environment, Aboriginal Affairs, 
Disability Services 
12th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
Hon. Minister for Tourism, Housing, Sport and Recrea- 
tion 
7th Floor 
32 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Finance, Racing and Gaming 
11th Floor, London House 
214 St George's Tferrace 
perth wa em 
Hon. Deputy Premier; Minister for Commerce and Trade 
28th Floor, Capita Centre 
197 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Police; Emergency Service 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6000 
Hon. Minister for Labour Relations; Works, Services, 
Multicultural and Ethnic Affairs 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
Hon. Minister for Transport 
12th Floor, Dumas House 
Havelock Street 
WEST PERTH WA 6005 
Hon. Minister Primary Industry; Fisheries 
20th Floor 
221 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Community Development, the Family, 
Seniors 
2nd Floor, 'C Block 
189 Royal Street 
EAST PERTH WA 6004 

PART C 
The Board of the Art Gallery 
Perth Cultural Centre 
PERTH WA 6000 
Country High Schools Hostels Authority 
87 Adelaide Tferrace 
PERTH WA 6000 

The Executive Officer 
Department of Conservation and Land Management 
50 Hayman Road 
COMO WA 6151 
Hedland College 
Forrest Close 
SOUTH HEDLAND WA 6722 
The General Manager 
Homeswest 
Homeswest Centre 
99 Plain Street 
PERTH WA 6000 
Kalgoorlie College 
Cassidy Street 
KALGOORLIE WA 6430 
Karratha College 
Millstream Road 
KARRATHA WA 6714 
The Library Board of Western Australia 
Alexander Library Building 
Perth Cultural Centre 
PERTH WA 6000 
The Western Australian Meat Commission 
(Robbs Jetty Division) 
Robbs Jetty 
COOGEE WA 6166 
Metropolitan Market Trust 
280 Bannister Road 
CANNING VALE WA 6155 
Western Australian Mint 
310 Hay Street 
PERTH WA 6000 
The Trustees of the Western Australian Museum 
Francis Street 
PERTH WA 6000 
Police Department 
2 Adelaide Tferrace 
PERTH WA 60)0 
The General Manager 
State Government Insurance Commission 
Atrium 
170 St George's Tferrace 
PERTH WA 6000 
Zoological Gardens Board 
Labouchere Road 
SOUTH PERTH WA 6151 

Schedule C—List of Awards and Agreements. 
Child Care Workers (Education Department) Award No. 

A 20 of 1984 
Childrens Services (Government) Award 1989 No. A29 

& PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 

32 of 1975 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement 1967 No. AG 9 of 1967 
Community Welfare Department Hostels Award 1983 

No. A27 of 1981 
Country High Schools Hostels Award, 1979 No. R 7A of 

1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) 

Award No. R 7 of 1978 
Gardners (Government) 1986 Award No. 16 of 1983 
Health Workers—Community and Child Health Services 

Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 

No. 4 of 1970 
Hospital Laundry and Linen Service (Government) 

Award, 1982 No. A 36 of 1981 
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Hospital Workers (Government) Award No. 21 of 1966 

Mental Health Rehabilitation Assistants Award, 1965 No. 
36 of 1965 

Rangers (National Parks) Consolidated Award 1987 No. 
A 17 of 1981 

Recreation Camps (Department for Sport and Recreation) 
Award No. A28 of 1985 

Teachers' Aides' Award, 1979 No. R 4 of 1979 

Teachers' (Kindergartens) Award 1964 No. 22 of 1963 

Western Australian Mint Security Officers' Award 1988 
No. A5 of 1988 

Ward Assistants (Mental Health Services) Award 1966 
No. 35 of 1966 

Zoological Gardens Employees Award 1969 No. 29 of 
1969 

PRINTING (COMMUNITY NEWSPAPER GROUP) 
(ENTERPRISE BARGAINING) AGREEMENT 1992 

No. AG 14 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Printing and Kindred Industries Union 

and 

Community Newspapers Group and Others 

No. AG 14 of 1993. 

Printing (Community Newspaper Group) (Enterprise 
Bargaining) Agreement 1992 

COMMISSIONER J.A. NEGUS. 

14 May 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 14 of 1993. 

HAVING heard Mr R. Knox on behalf of the Applicant and 
Mr W. Grant on behalf of the Respondents, and by consent 
the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

QUADRIPLEGIC CENTRE AWARD 
No. A 1 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Paraplegic Quadriplegic Association of WA Incorporated 
No. A 1 of 1993. 

COMMISSIONER C.B. PARKS. 
8 June 1993. 

Order. 
HAVING heard Mr D.J. Kelly on behalf of the Applicant 
and Mr M.A. O'Connor on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
hereby makes the following Award which shall take effect 
on and from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule 

L—Title. 
The Award shall be known as the Quadriplegic Centre 

Award. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31 st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Hours 
8. Spread of Shifts 
9. Rosters 

10. Contract of Service 
11. Record 
12. Right of Entry 
13. Notices 
14. Overtime 
15. Shift Work 
16. Higher Duties Allowance 
17. Public Holidays 
18. Sick Leave 
19. Maternity Leave 
20. Annual Leave 
21. Compassionate Leave 
22. Long Service Leave 
23. Protective Equipment 
24. Provision of First Aid Appliances 
25. Part-time Employees 
26. Payment of Wages 
27. Wages 
28. Deduction of Union Subscriptions 
29. Trade Union Training Leave 
30. Leave to Attend Union Business 
31. Paid Leave for English Language Training 
32. Introduction of Change 
33. Dispute Settlement Procedures 
34. Liberty to Apply 

Schedule A—Named Parties 
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3.—Scope. 
This award shall apply to all employees of the Board of 

Management of the Quadriplegic Centre employed in the 
classifications contained in Clause 27.—Wages, and to the 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 
5.—Term. 

The term of this award shall be for a period of 12 months 
from the date hereof. 

6.—Definitions. 
(1) "Nursing Assistant" means an employee, other than 

one registered pursuant to the provisions of the Nurses Act 
1968 or one who is in training for the purpose of such 
registration, whose substantial employment in terms of the 
purpose to be achieved by it is the provision of, but not 
limited to, nursing care to persons. 

(2) "Nursing Care" means: 
(a) giving assistance to a person who because of 

disability is unable to maintain his bodily needs 
without frequent assistance; or 

(b) carrying out tasks which are directly related to the 
maintenance of a person's bodily needs where that 
person because of disability is unable to cany out 
those tasks for himself/herself; or 

(c) assisting a person registered pursuant to the 
provisions of the Nurses Act 1968 to carry out the 
work described in paragraphs (a) or (b) hereof or 
any other work directly related to a person's care. 

The term does not include work related to a person's care 
where that work does not involve personal contact with that 
person. 

(3) "Enrolled Nurse Level One" means a Registered 
Enrolled Nurse registered as such pursuant to the Nurses 
Act, 1968 as amended and who would not be classified as 
a Level 2 or Level 3 if employed pursuant to the Enrolled 
Nurse and Nursing Assistants (Government) Award No. 21 
of 1966. 

(4) "Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on a Sunday. 

(5) "Part-Time Employee" means an employee engaged 
on a weekly contract of service for less ordinary hours per 
week or fortnight than those prescribed by Clause 7.— 
Hours, of this award. 

(6) "Casual Employee" means an employee engaged for 
a period of less than one month. 

(7) "Tradesperson Cook" means an employee employed 
in cooking who possesses recognised qualifications in the 
trade of cooking. 

(8) "Accrued Day(s) Off" means the paid day(s) off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.—Hours, of this 
award. 

(9) "Union" means the Federated Miscellaneous Work- 
ers' Union of Australia, Hospital, Service & Miscellaneous, 
W.A. Branch. 

(10) "Commission" means the Western Australian 
Industrial Relations Commission. 

(11) "Senior Food Service Attendant" means an em- 
ployee who is responsible for the supervision of food 
services, staff and other duties associated with the Centre 
pantry and/or kitchen. 

(12) "Foul Linen" in this award, means linen which has 
become soiled through contact with blood, excreta or other 
offensive or foul bodily substances. 

7.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, worked over 
any one of the following cycles. 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 

accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 
For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee. 
Notwithstanding the provisions of paragraph (c) 
where an employer and employee mutually agree 
Accrued Days Off may be taken in single day 
absences. 

(2) In addition to subclause (1), by agreement between the 
employer and the Union a work cycle of 38 hours per week 
or 76 hours per fortnight or any other method agreed may 
be worked. 

(3) Any major change in rostering arrangements designed 
to improve productivity, efficiency and cost effectiveness in 
the workplace may be implemented through the following 
process: 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 
Provided that where the majority of employees 
affected by the proposed change agree, the Union 
will not unreasonably withhold its agreement. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(5) Subject to the provisions of this clause where 
practicable, the ordinary hours of work shall be rostered over 
not more than six consecutive days. 

(6) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. In circumstances 
where less than twenty hours per week are worked an 
employer may pay an employee for all hours actually 
worked at an hourly rate based on a 38 hour week in lieu 
of accrual of Accrued Days Off. 

(7) In respect of Enrolled Nurses and Nursing Assistants 
the following shall also apply: 

(a) (i) An employee changing from night duty to 
day duty, or from day duty to night duty shall 
be free from duty during the 20 hours 
immediately preceding the commencement 
of the changed duty. 

(ii) An employee changing from evening duty to 
day duty shall not be required to commence 
such duty until a period of nine and one half 
hours has elapsed since ceasing evening duty. 

(b) An employee other than one engaged to work 
part-time shall not be required to work a combina- 
tion of shifts exceeding the following: 

(i) In the case of a weekly roster; all night, day 
or evening shifts, or both day and evening 
shifts. 
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(ii) In the case of a fortnightly roster; all night, 
day or evening shifts or both day and evening 
shifts in either or both halves of the roster. 

(c) The provisions of paragraphs (a) and (b) shall not 
apply if the employee is required to perform duty 
to enable the services of the Centre to be carried 
on when an employee is absent from duty or in an 
emergency or where the employer and the Union 
mutually agree to vary the provisions of this 
subclause. 

(d) (i) No employee shall be required to work in 
excess of five duties per week or 10 duties 
per fortnight except as provided by subpara- 
graphs (ii) and (iii) of this paragraph. 

(ii) By mutual agreement between the employer 
and the Union the scale of duties for 
employees working night duty can be varied 
to four duties per week or eight duties per 
fortnight. 

(iii) An employee may be required to work on any 
off day in the case of an emergency and such 
time shall be paid for in accordance with 
Clause 14.—Overtime, of this award. 

(e) Where an employee is required to travel as part of 
his/her duty such travelling time shall be consid- 
ered as part of his/her working time and there shall 
be no reduction in respect thereof. 

(f) Subject to subclause (8) of this clause employees 
on day duty shall, where practicable, be allowed 
two days' continuous time off duty per week, and 
those on night duty shall, where practicable, be 
allowed two days' continuous time off duty each 
week or four days' continuous time off duty per 
fortnight. Provided that where the days off duty 
as specified are missed and not taken within four 
weeks, equivalent time shall be added to the 
annual leave of the employee. 

(8) Morning and afternoon tea shall be provided by the 
employer. The time allowed for such break shall not exceed 
seven minutes which shall be taken when convenient to the 
employer without deduction of pay for such time. 

(9) Any dispute between an employer and the Union 
concerning rostering of employees and the operation of this 
clause shall be referred to the Western Australian Industrial 
Relations Commission. 

8.—Spread of Shifts. 
(1) This clause shall apply to all employees except 

Enrolled Nurses and Nursing Assistants. 
(2) Subject to the provisions of subclauses (3) and (4) 

hereof the spread of shifts shall mean the total period of time 
which elapses from the time the employee signs on duty at 
the commencement of the shift and the time the employee 
signs off duty at the completion of the shift. 

(3) The spread of shift shall not exceed 10 hours provided 
that a spread in excess of 10 hours, but not exceeding 11.5 
hours may be worked where the shorter spread cannot be 
worked without additional staff and/or expense. 

(4) No more than three breaks shall be allowed in any one 
shift, including meal breaks, provided that the maximum 
period worked between breaks in the shift shall be five 

9.—Rosters. 
(1) A roster of the working hours shall be exhibited in 

such place as it may conveniently and readily be seen by 
each employee concerned. The roster shall be posted not less 
than 48 hours preceding the day on which the roster 
commences. The roster shall be available to the Union 
Secretary or his/her nominee for inspection at all reasonable 
times. 

(2) The roster shall set out the time each employee starts 
and finishes each shift, and also each unpaid break, except 
meal breaks, in the shift together with the days each 
employee is rostered off duty. 

(3) Except at the change of roster, no employee shall be 
rostered for duty until at least 10 hours have elapsed from 
the time his/her previous rostered shift ended. This clause 
shall not apply to Enrolled Nurses or Nursing Assistants. 

(4) Subject to subclause (5) of this clause and notwith- 
standing the provisions of subclause (3) of this clause the 
roster may only be altered on account of a contingency 
which the employer could not have reasonably foreseen. 
Such altered time shall then become the rostered time. 

(5) No alteration shall be made to the roster in accordance 
with subclause (4) of this clause unless the employee 
concerned is notified before the conclusion of his/her 
rostered shift immediately before the changed shift, or on 
the day before the changed shift commences. 

(6) A roster for Accrued Days Off shall be posted at least 
four weeks before the time it comes into operation. 

(7) A roster for Accrued Days Off may allow an employee 
to take Accrued Days Off before they become due. 

(8) Meal breaks shall be for a period of at least 30 minutes 
but not greater than one hour for each meal and shall not be 
counted as time worked except - 

(a) where an Enrolled Nurse is called on duty during 
a meal time. Such time worked shall be counted 
in the hours of duty. 

10.—Contract of Service. 
(1) Subject as hereinafter provided no employee shall 

have his/her services terminated unless he/she has received 
14 days' previous notice of his/her termination or pay for 
such period in lieu thereof. 

(2) No employee shall, without the consent of the 
employer, resign without first having given 14 days' 
previous notice of his/her intention to do so, and in the 
absence of such notice, the employer may withhold holiday 
or other pay up to the amount of 14 days' wages. 

(3) The employer may at any time without prior notice 
dismiss an employee for misconduct, and such employee 
shall be entitled to a written statement as to the reason for 
the dismissal within 24 hours. In such a case, wages shall 
be paid up to the time of dismissal. 

(4) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself/herself for duty, except where such 
absence from work is due to illness and comes within the 
provisions of Clause 18.—Sick Leave, or such absence is on 
account of holidays to which the employee is entitled under 
the provisions of this award and have been approved. 

(5) Subclauses (1) and (2) shall not apply to casual 
employees. One day's notice shall be sufficient to terminate 
the services of a casual, except where such an employee is 
dismissed for misconduct. 

11.—Record. 
(1) The employer shall maintain a record containing the 

following information: 
(a) the name and address given by each employee 

subject to this award; 
(b) the date of birth of employees employed as 

juniors; 
(c) the date on which each employee commenced 

employment with the employer; 
(d) the classification of each employee and whether 

full-time, part-time or casual; 
(e) daily start and finish times including unpaid 

breaks; 
(f) the total number of hours worked each week; 
(g) wages details for each employee including the 

hourly rate, overtime paid, allowances and any 
deductions made therefrom. 

(2) The record shall be kept at one establishment and in 
date order so that inspections referred to in subclause (3) 
hereof may be made; 

(a) from Monday to Friday between 8.30 am and 4.00 
pm or at any other time agreeable to the employer 
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with respect to any period in the twelve months 
preceding the date of inspection; 

(b) after 48 hours notice to the employer from 
Monday to Friday between 8.30 am and 4.00 pm 
or at any other time agreeable to the employer 
with respect to any period previous to twelve 
months preceding the date of inspection but not 
exceeding six years. 

(3) The employer shall make available the record for 
inspection by a duly accredited representative of the Union. 
The representative shall be allowed such facilities that are 
reasonably required to allow the inspection of and copying 
of the record. This shall include the use of a photocopier if 
one is on the premises. 

(4) The employer shall permit any employee to inspect, 
during breaks, the record in respect of their own employ- 
ment. This shall apply to records in relation to any period 
in the twelve months preceding the date of inspection. 

(5) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that the 
business is sold or transmitted. Both the preceding and the 
succeeding employer shall be responsible for the transfer. 

(6) Where an employer normally keeps the record more 
than 35 kilometre from the GPO Perth the Union may by 
written request have the employer send a copy of a part of 
the record to the Union Offices. The employer shall provide 
the record within 7 days of receiving the Union's request 

12.—Right of Entry. 
The Union Secretary, or a duly accredited representative 

of the Union shall be entitled to reasonable access to any 
place or any premises where employees are employed at any 
time during normal working hours or where overtime is 
being worked, for the purpose of interviewing employees, 
checking on wage records, award breaches or safety 
conditions or regulations provided they do not unduly 
interfere with the work being performed by employees and 
provided that they present themselves to a representative of 
management prior to pursuing their union duties. 

13.—Notices. 
(1) Reasonable space shall be provided on a noticeboard 

in an easily accessible place, for the purpose of posting 
Union approved material. In multi-workplace premises more 
than one noticeboard shall be provided. 

(2) The employer shall also place an up-to-date copy of 
this award on noticeboards. 

14.—Overtime. 
Part A 

Enrolled Nurses and Nursing Assistants: 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed in Clause 
7.—Hours or Clause 25.—Part-Time Employees of this 
award shall be overtime and shall be paid for at time and 
one half for the first two hours and double time thereafter. 

(2) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 25.—Part- 
Time Employees shall be paid for at the rate of double time. 

(3) An employee recalled to work shall be paid a 
minimum of two hours at overtime rates and for all 
reasonable expenses incurred in returning to work. 

(4) Where the employee and the employer so agree, time 
off in lieu of payment for overtime may be allowed 
proportionate to the payment to which he/she is entitled. 
Such time off to be taken at the convenience of the Centre 
provided that: 

(a) such time off is in unbroken periods according to 
each period of overtime worked; and 

(b) the overtime is made up within 28 days from the 
time when it became due, except where it arises 
from the changeover from night duty to day duty, 
or day duty to night duty. 

(5) Where an employee has not been notified the previous 
day or earlier that he/she is required to work overtime the 

employer shall ensure that employees working such over- 
time for an hour or more shall be provided with any of the 
usual meals occurring during such overtime or be paid $5.40 
each meal. 

(6) (a) When overtime work is necessary it shall, wher- 
ever reasonably practicable be so arranged that 
that employee has at least 10 consecutive hours off 
duty between the work of successive days. 

(b) An employee who works so much overtime 
between the termination of his/her ordinary work 
on one day and the commencement of his/her 
ordinary work on the next day that he/she has not 
at least 10 consecutive hours off duty between 
those times shall, subject to this paragraph, be 
released after completion of such overtime until 
he/she has had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(c) If, on the instructions of the employer, such 
employee resumes or continues work without 
having had such 10 consecutive hours off duty, 
he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she 
shall then be entitled to be absent until he/she has 
had 10 consecutive hours off duty without loss of 
pay for ordinary working time occurring during 
such absence. 

(d) The provisions of this subclause shall apply in the 
case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for 
10 hours when overtime is worked: 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift employee does not report for 

duty; or 
(iii) where a shift is worked by arrangement 

between the employees themselves. 

Part B 
All other employees: 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed in 
Clause 7.—Hours or Clause 25.—Part-Time Employees of 
this award on any day the employee is rostered on duty, and 
except as hereinafter provided shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. Such rates shall be calculated on an employee's 
hourly award rates and shall be paid in addition to the 
weekend or shift rates as the case may be. 

Provided that in the case of overtime worked on a public 
holiday the time worked shall be paid for at the rate of time 
and one half in addition to the employee's ordinary hourly 
award rate. 

(2) In lieu of payment for overtime, and by agreement 
between the employees and the employer, time off equiva- 
lent to the time worked may be granted when overtime is 
occasioned through the failure of another employee to report 
for duty, except where a full additional shift is required when 
overtime rates shall apply. 

(3) All work performed by rostered employees on any day 
on which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 25.—Part- 
Time Employees, shall be paid for at the rate of double time, 
except where such day is a public holiday when double time, 
and one half shall be paid. 

(4) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work, the employee 
shall be provided with a meal free of cost, or shall be paid 
the sum of $5.40 as meal money. 

This subclause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day. 

(5) An employee who has completed his/her usual hours 
of duty and has left the job and who is recalled to work after 
the usual ceasing time, shall be paid a minimum of three 
hours at overtime rates. 
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(6) (a) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on 
each day or in the case of part-time employees 
until after the ordinary rostered hours worked on 
that day. 

(b) Provided that where the agreed length of shift is 
extended past eight hours per day in accordance 
with subclause (1) of Clause 7.—Hours of this 
award, overtime shall be payable for time worked 
in excess of the rostered shift. 

15.—Shift Work. 
Enrolled Nurses and Nursing Assistants 

(1) (a) Subject to subclause (2) of this clause where on 
any day an employee commences his/her ordinary 
hours of work before 4.00 am or after 12 noon, 
he/she shall be paid a loading of $1.51 per hour 
or pro rata for part thereof in addition to his/her 
ordinary rate of wage. 

(b) The provisions of paragraph (a) of this subclause 
do not apply to an employee who on any day 
commences his/her ordinary hours of work after 
12.00 noon and completes those hours before 6.00 
pm on that day. Provided that employees in receipt 
of shift allowance shall not have that allowance 
decreased by the operation of this subclause. 

(c) Where an employee works a broken shift each 
portion of that shift shall be considered a separate 
shift for the purpose of this clause. Provided that 
a shift broken by a meal break of one hour or less 
shall not constitute a broken shift. 

(2) (a) A loading of $2.26 per hour or pro rata for part 
thereof shall be paid to an employee in addition 
to his/her ordinary rate of wage for time worked 
on permanent afternoon or night shift. 

(b) For the purpose of this subclause an employee 
shall be deemed to have been working permanent 
afternoon or night shift where such employee 
works that shift as part of a non-rotating roster. 

(3) Subject to the provisions of subclause (5) of this clause 
work performed during ordinary hours on the weekend shall 
in addition to the ordinary rate of wage attract a loading as 
follows: 

(a) Saturday—$6.02 per hour or pro rata for part 
thereof; 

(b) Sunday— $12.04 per hour or pro rata for part 
thereof; 

(c) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates 
prescribed in subclauses (1) and (2) of this clause. 

(4) Where an employee's rostered hours of duty in any 
day are extended by an early start or a late finish the shift 
work or weekend rates as the case may be shall be paid for 
such additional time worked. 

(5) Where the ordinary hours of work span 12.00 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend shall be made 
by calculating for each part of the shift according to the rate 
applicable for additional payment for shift work and work 
during the weekend as the case may be. 

16.—Higher Duties Allowance. 
(1) An employee who performs duties which carry a 

higher minimum rate than that which such employee usually 
performs shall be entitled to the higher minimum rate while 
so employed. 

(2) Notwithstanding the provisions of this clause payment 
for higher duties shall not apply to an employee required to 
act in another position whilst the permanent employee is on 
a single Accrued Day Off as prescribed by subclause (2) of 
Clause 7.—Hours, of this award. 

(3) This clause shall not apply to Enrolled Nurses or 
Nursing Assistants. 

17.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a 
Monday, the holiday shall be observed on the next 
succeeding Thesday. 

(b) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the 
holiday or holidays shall be observed on the next 
succeeding work day or days as the case may be 
after completion of that annual leave. 

(c) When any of the days observed as a holiday as 
prescribed in this clause falls on a day when a 
rostered employee is rostered off duty and the 
employee has not been required to work on that 
day he/she shall be paid as if the day was an 
ordinary working day or if the employer agrees be 
allowed to take a day's holiday in lieu of the 
holiday at the time mutually acceptable to the 
employer and the employee. 

(d) When any of the days observed as a holiday 
prescribed in this clause falls on a day when an 
employee is on an Accrued Day Off the employee 
shall be allowed to take a day's holiday in lieu of 
the holiday on a day immediately following the 
employee's annual leave or at a time mutually 
acceptable to the employer and the employee. 

(3) Junior workers other than Nursing Assistants shall be 
paid a percentage of the loadings prescribed in paragraph (b) 
of subclause (4) of this clause. The percentage will be as 
prescribed in subclause (2) of Clause 27.—Wages, Part B, 
for Junior Employees. 

(4) (a) An Enrolled Nurse or Nursing Assistant who 
works on any public holiday named herein shall 
be paid a loading of $6.02 per hour or pro rata for 
part thereof in addition to his/her ordinary rate of 
wage for the time worked in ordinary hours on that 
day. 

(b) Any other employee who is required to work on 
a day observed as a public holiday shall be paid 
a loading of $18.07 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage 
or if the employee agrees be paid a loading of 
$6.02 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage and be 
entitled to observe the holiday on a day mutually 
acceptable to the employer and employee. 

(5) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the employee shall be entitled to be paid for such 
holiday. 

(6) This clause shall not apply to casuals. 
(7) An employee whilst on a pubic holiday prescribed by 

this clause shall continue to accrue an entitlement to an 
Accrued Day Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours, of this award. 

(8) Enrolled Nurses and Nursing Assistants provided with 
seven weeks annual leave in accordance with Clause 
20.—Annual Leave, Part A, shall not be entitled the 
holidays "without deduction of pay" provided for in 
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subclause (1) hereof but shall be entitled to the other 
provisions referred to in this clause. 

18.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill 
health or injury for l/6th of a week's pay for each 
completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement, prescribed in 
paragraph (a) of subclause (1) of this clause, in any accruing 
year shall be allowed to accumulate and may be availed of 
in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his/her 
inability to attend for work, the nature of his/her illness or 
injuiy and the estimated duration of the absence. Provided 
that such advice other than in extraordinary circumstances 
shall be given to the employer prior to the commencement 
of their shift. 

(4) No employee shall be entitled to the benefit of this 
clause unless he/she produces proof to the satisfaction of the 
employer or his/her representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and 
an employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of 
residence or a hospital as a result of his/her 
personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a 
certificate from a registered medical practitioner 
that he/she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause if 
he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time 
he/she proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 20.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 20.—Annual Leave, 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 

the Workers' Compensation and Assistance Act, 1981 nor 
to employees whose illness or injury is the result of the 
employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

(8) A rostered employee, proceeding on sick leave, shall 
be paid the shift and weekend penalties he/she would have 
received had he/she not proceeded on sick leave. 

(9) (a) An employee shall be paid the wages he/she 
would have received had he/she not proceeded on 
sick leave and shall have the accrued entitlement 
to paid sick leave reduced by the time the 
employee is absent from work on account of paid 
sick leave. 

(b) An employee shall not be entitled to claim 
payment for non-attendance on the ground of 
personal ill health or injury nor will the em- 
ployee's sick leave entitlements be reduced if such 
personal ill health or injury occurs on a day when 
an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) 
and (2) of Clause 7.—Hours, of this award. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours, of this award. 

(11) Any sick leave entitlement accumulated as at 1 
January 1985 shall be adjusted in hours in the ratio of 38 
to 40. 

19.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 
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If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it. shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position which she held immediately before such 
transfer. Where such position no longer exists but 
there are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

(12) Effect of Maternity Leave on Accrued Day Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued Day 
Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours, of this award. 
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(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours, of the award. 

20.—Annual Leave. 
Part A 

The annual leave entitlements of Enrolled Nurses and 
Nursing Assistants shall be as follows: 

(1) Except as hereinafter provided a period of seven 
consecutive weeks' leave shall be allowed to an 
employee after each period of 12 months' contin- 
uous employment with such employer. 

(2) Prior to commencing leave, each employee shall 
be paid for that period of leave— 
(a) where an employee has worked less than the 

full-time hours per week specified in Clause 
7.—Hours, of this award over the accrual 
period for which annual leave is being taken, 
the hours for which payment is made shall be 
calculated on an average of the number of 
hours worked per week during the accrual 
period; 

(b) the rate of wage the employee would have 
received had he/she not proceeded on leave. 
In the case of rostered employees that wage 
shall include the shift work and weekend 
penalties that employee would have received 
had he/she not proceeded on leave. 
Where it is not possible to calculate the shift 
and weekend penalties the employee would 
have received the employee shall be paid the 
average of such payments made each week 
over the four weeks prior to taking leave; 
OR 

(c) for 5/7ths of that leave, the rate of wage 
shown in Clause 27.—Wages, of this awaurd 
for his/her class of work and in addition be 
paid a loading of 18.75% of that wage and for 
the remaining 2/7ths of that leave due in each 
year, be paid according to paragraph (b) of 
this subclause; 

whichever is the greater benefit to the employee. 
Provided that the loading prescribed by this 
subclause shall not apply to pro rata annual leave 
on termination. 

(3) Subject as hereinafter provided: 
(a) If after one month's continuous employment 

an employee lawfully terminates his/her 
employment or his/her employment is termi- 
nated by the employer through no fault of the 
employee, the employee shall be paid 5.11 
hours pay, (at the rate prescribed by sub- 
clause (2) of this clause) in respect of each 
completed week of continuous service for 
which annual leave has not already been 
taken. 

(b) In addition to any payment to which an 
employee may be entitled under this sub- 
clause, an employee whose employment 
terminates after the completion of a 12 
monthly qualifying period and who has not 
been allowed the leave prescribed under this 
award in respect of that qualifying period 
shall be given payment in lieu of that leave 
unless he/she has been justifiably dismissed 
for misconduct and the misconduct for which 
he/she has been dismissed occurred prior to 
the completion of that qualifying period. 

Annual leave for all other employees shall be calculated 
as follows: 

(1) Except as hereinafter provided, a period of four 
consecutive weeks' leave shall be allowed to an 

employee by his/her employer after each period of 
12 months' continuous service with such em- 
ployer. 

(2) Prior to commencing any period of annual leave 
each employee shall be paid for that period of 
leave as follows: 
(a) where an employee has worked less than the 

full-time hours per week specified on Clause 
7.—Hours, of this award over the accrual 
period for which annual leave is being taken, 
the hours for which payment is made shall be 
calculated on an average of the number of 
hours worked per week during the accrual 
period; 

(b) at the rate of wage the employee would have 
received had he/she not proceeded on leave 
including any shift and weekend penalties, 
provided that: 

(i) where an employee, for the greater 
portion of the calender month prior to 
taking annual leave, performs duties in 
a classification which, for the same year 
of employment, carries a higher rate 
than that which the employee usually 
performs, the rate of wage payable to 
that higher classification shall be 
deemed to be the rate of wage the 
employee would have received had 
he/she not proceeded on leave; 

(ii) where it is not possible to calculate the 
shift and weekend penalties the em- 
ployee would have received, the em- 
ployee shall be paid at the rate of the 
average of such payments made each 
week over the four weeks prior to taking 
the leave. 

(c) (i) In addition to the rates prescribed in 
paragraph (b) of this subclause, an 
employee shall be paid, where his/her 
weekly entitlement under paragraph (b) 
of this subclause is less than 18.75 
percent in addition to his/her weekly 
rate of pay prescribed by Clause 27.— 
Wages of this award, a loading which 
will produce an amount equal to 18.75 
percent in addition to the rate of wage 
prescribed in Clause 27.—Wages, of 
this award. 

(ii) Provided that the maximum loading 
payable for each week of leave shall not 
exceed one-quarter of the amount set 
out in the Australian Bureau of Statis- 
tics publication 'average weekly earn- 
ings per male employed unit', in West- 
em Australia for the September quarter 
immediately preceding the date the 
leave became due, provided further that 
the limitation will not affect an em- 
ployee's entitlement to any payments by 
way of shift or weekend penalties under 
this subclause. 

(iii) Provided that the loading prescribed by 
this subclause shall not apply to pro rata 
annual leave on termination. 

(3) Subject as hereinafter provided: 
(a) If after one month's continuous service in 

any qualifying 12 monthly period an em- 
ployee lawfully terminates his/her service or 
his/her employment is terminated by the 
employer through no fault of the employee, 
the employee shall be paid 2.92 hours' pay 
at the rate prescribed in subclause (2) hereof, 
in respect of each completed week of 
continuous service in that qualifying period. 

(b) If the services of an employee terminate and 
the employee has taken a period of leave in 
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accordance with subclause (4) of this clause 
and if the period of leave so taken exceeds 
that which would become due pursuant to 
paragraphs (a) or (b) of this subclause, the 
employee shall be liable to pay the amount 
representing the difference between the 
amount received by him/her for the period of 
leave taken in accordance with subclause (4) 
of this clause and the amount which would 
have accrued in accordance with paragraphs 
(a) or (b) of this subclause. The employer 
may deduct this amount from moneys due to 
the employee by reason of the other provi- 
sions of this award at the time of termination. 

(c) In addition to any payment to which he/she 
may be entitled under this subclause, an 
employee whose employment terminates 
after he/she has completed a 12 monthly 
qualifying period and who has not been 
allowed the leave prescribed under this 
award in respect of that qualifying period 
shall be given payment in lieu of that leave 
unless he/she has been justifiably dismissed 
for misconduct and the misconduct for which 
he/she has been dismissed occurred prior to 
the completion of that qualifying period. 

(4) Shift employees (ie., employees who rotate after- 
noon and/or night shift with day shift as defined 
in Clause 15.—Shift Work) shall be granted an 
additional week's leave. Provided that for employ- 
ees whose shifts are not subject to regular rotation 
one working day additional leave (with a maxi- 
mum of five working day's) for each seven weeks 
actually worked on afternoon and/or night shift 
shall be granted; provided further that employees 
who have completed 31 weeks on afternoon 
and/or night shift shall be granted the additional 
week. 

Part C 
The following shall apply to the annual leave of all 

employees: 
(1) (a) The annual leave prescribed in this clause 

may be taken in two portions, if so requested 
by the employee, provided that no portion 
shall be less than two consecutive weeks. 

(b) By mutual agreement between the employer 
and employee, the annual leave may be 
further split on one additional occasion, 
provided that no portion shall be less than 
one week. 

(c) When an employee requests that his/her 
annual leave be split into two or three 
portions the employer shall make every 
reasonable endeavour to accommodate the 
wishes of the employee. 

(2) When computing the annual leave due under 
this clause, no deduction shall be made from 
such leave in respect of the period an 
employee is on annual leave, long service 
leave, observing a public holiday prescribed 
by this award, absent through sickness with 
or without pay except for that portion of an 
absence that exceeds three months or absent 
on workers' compensation except for that 
portion of an absence that exceeds six months 
in any year. 

(3) Before going on annual leave each employee shall 
be given at least four weeks' notice of the date 
such leave is to commence. 

(4) The provisions of this clause shall not apply to 
casual employees. 

(5) When an employee proceeds on the first four 
weeks of the seven weeks annual leave prescribed 
by Part A subclause (1) of this clause or on the 
four weeks annual leave prescribed by Part B 
subclause (1) of this clause there will be no 

accrual towards an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours, of 
this award. Accrual towards an Accrued Day Off 
shall continue during any other period of annual 
leave prescribed by this clause. 

(6) Leave shall be given as soon as practicable after 
falling due and shall not accumulate except with 
the consent of the employee, but in no case shall 
it accumulate for more than two years. 

(7) An employee may, with the approval of the 
employer, be allowed to take the annual leave 
prescribed by this clause before the completion of 
twelve months' continuous service. 

21.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a wife, husband, de facto wife or de facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, worker's compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours, 
of this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours, of this award. 

22.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in June 
1980 and amended in November 1983 shall apply to 
employees covered by this award with the exception that on 
and from the first day of January 1979 long service leave 
for the second and subsequent period of service shall accrue 
at the rate of 13 weeks' leave for seven years of continuous 
service. 

(2) Any qualifying service prior to 1 January 1979 for the 
second period of long service leave, shall be calculated on 
a 10 year qualifying period basis but all qualifying service 
after 1 January 1979 shall be calculated on a seven year 
qualifying period basis. 

(3) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours, 
of this award. 

(4) Any long service accumulated as at 1 January 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

23.—Protective Equipment. 
(1) Rubber gloves, gowns, masks and a ready supply of 

suitable disinfectant or antiseptic shall be available to all 
employees who handle infectious cases or patients suspected 
to be suffering from any infectious disease, or who handle 
soiled or infectious linen. 

(2) Respirators shall be provided for employees required 
to use dangerous fly, or other, sprays. 

(3) Where any of the above protective equipment is 
available the employee shall use the equipment for the 
purpose for which it is intended. 
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24.—Provision of First Aid Appliances. 
A properly equipped first aid kit shall be provided where 

medical or nursing attention is not readily available. 

25.—^Part-time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part-time employees. 
(2) (a) Part-time Enrolled Nurses and Nursing Assistants 

who work less than 20 hours per week shall be 
remunerated at a weekly rate pro rata to the rate 
prescribed for the class of work on which they are 
engaged only in the proportion which their 
ordinary weekly hours bear to 38. 

(b) All other employees shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the 
class of work on which they are engaged, in the 
proportion which their hours of work bear to the 
hours fixed by Clause 7.—Hours, hereof for their 
class of work. 

(3) Part-time employees shall be allowed annual leave and 
payment for such as prescribed in Clause 20.—Annual 
Leave or subclause (6) of Clause 7.—Hours, of this award 
in the same ratio as their ordinary weekly hours, averaged 
over the qualifying period, bear to 38. 

(4) Part-time employees shall be allowed sick leave in the 
same manner as full-time employees excepting that payment 
for such leave shall be in the same ratio as their ordinary 
weekly hours, averaged over the qualifying period, bear to 
38. 

(5) Where the employer wishes to increase the ordinary 
hours worked by a part-time employee in any roster period 
and the part-time employee so agrees with one day's clear 
notice provided, the increased hours shall be deemed to be 
the ordinary hours for that roster period. 

26.—Payment of Wages. 
(1) Wages shall be paid fortnightly. Overtime and penalty 

rates where applicable shall be paid at least monthly. 
(2) Accompanying each payment of wages there shall be 

a pay advice slip to be retained by the employee. On this 
slip the employer shall clearly detail: 

(a) the name of the employee; 
(b) the classification of the employee in accordance 

with the award under which he/she is employed; 
(c) the date on which the payment to which the pay 

slip relates is made; 
(d) the period of days to which that payment relates; 
(e) if the employee is paid at an hourly rate of 

remuneration: 
(i) the ordinary hourly rate; and 

(ii) the number of hours in that period for which 
the employee was employed at that rate; and 

(iii) the amount of the payment made at that rate; 
(f) if the employee is paid at another hourly rate of 

remuneration in addition to the ordinary hourly 
rate: 

(i) that other rate, or those other rates, of 
remuneration; and 

(ii) the number of hours in the period for which 
the employee was employed at the other rate 
or rates; and 

(iii) the amount of the payment made at the other 
rate or rates; 

(g) the gross amount of the payment; 
(h) the net amount of the payment; 
(i) any allowances paid; 
(j) the following details of each amount deducted 

from the gross amount of the payment: 
(i) the purpose of each deduction; or 

(ii) the name, or the name and number, of the 
fund or account into which the amount of the 
deduction was paid; 

(k) in respect of any occupational superannuation 
fund or scheme to which the employer made a 
contribution in respect of the employee in the 
period: 

(i) the amount of the contribution; and 
(ii) the name of the fund or scheme. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause before any 
deduction is made for board and/or lodging. 

(4) (a) On termination of employment, 
(i) by the employer, or 

(ii) by the employee, after notice as per Clause 
10.—Contract of Service 

the employer shall pay to the employee all monies 
payable to that employee before the employee 
leaves the Centre or the same shall be forwarded 
to the employee by post the following day. 

(b) Where the employee terminates the employment 
contract without notice the employer shall pay all 
monies owing to that employee by the next due 
pay date. 

(5) Wages shall be paid by direct funds transfer to the 
credit of an account nominated by the employee at such 
bank, building society or credit union approved by the 
employer. 

(6) An employee who regularly performs shift or weekend 
work shall be paid for Accrued Days Off, including shift or 
weekend penalties, when those days are taken as leave and 
at the rate which applied when they were accumulated. 

(7) An employee who performs shift or weekend work 
irregularly may be paid shift or weekend penalties during the 
pay period in which the work is performed. 

(8) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing or such deduction is authorised by this award. 

27.—Wages. 
Part A 

The minimum rate of wage payable under this award for 
Enrolled Nurses and Nursing Assistants shall be as follows: 

$ 
Per Week 

(1) Enrolled Nurse Level One 
1st year of employment 418.80 
2nd year of employment 423.80 
3rd year of employment and there- 
after 434.70 

(2) Nursing Assistant (at 19 years of age 
and over) 

1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and there- 
after 398.30 

(3) Nursing Assistant (under 19 years of 
age) 
The rate shall be a percentage of the 
total wage prescribed for a Nursing 
Assistant in his/her first year of employ- 
ment in subclause (4) of this clause per 
week, as follows:— 

Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(4) (a) Any employee who has passed the examina- 
tion for registration prescribed by the Nurses' 
Board of W.A. shall for the purposes of this 
clause be deemed to be an Enrolled Nurse. 

(b) An Enrolled Nurse undergoing training in a 
post basic course approved by the Nurses' 
Board of W.A., will be paid the "first year 
of employment" rate of wage for his/her 
appropriate classification level during the 
training period. 

(c) The ordinary rate of wage prescribed for an 
Enrolled Nurse in this clause shall be 

11406-3 
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increased by $8.60 per week when a Regis- 
tered Enrolled Nurse has obtained a second 
post basic certificate approved by the Nurses' 
Board of W.A., and he/she is required to use 
the knowledge gained in that certificate as 
part of his/her employment. 

(5) When the term "year of employment" is used in 
this clause it shall mean all service whether 
full-time or part-time in any of the classifications 
contained in this award with the Centre covered 
by this award and shall be calculated in periods 
of completed months from the date of commence- 
ment of work covered by this award. Provided 
that:- 
(a) '' Service'' in this context shall have the same 

meaning as it does in the Long Service Leave 
conditions appropriate to the employee con- 
cerned, but confined to respondents to this 
award; except where the employer or the 
Western Australian Industrial Relations 
Commission deems it appropriate to include 
service with hospitals not respondent to this 
award. 

(b) Employees shall be paid the rates shown in 
this clause according to their year of employ- 
ment calculated in accordance with the 
provisions of this subclause. Proof of previ- 
ous service, if required by the employer, shall 
rest on the employee; provided that produc- 
tion of the certificate or certificates referred 
to in Part C, paragraph (c) of subclause (1) 
of this clause, shall be sufficient proof for die 
purpose of this paragraph. 

(c) Notwithstanding the provisions of paragraph 
(b) of this subclause, an Enrolled Nurse who 
successfully completes a re-registration 
course following a break in service shall 
commence employment on the rate pre- 
scribed as follows: 

(i) Five year break in service—at third year 
of employment rate provided that the 1st 
and 2nd year of service rates have 
previously been attained. 

(ii) Six year but less than eight year break 
in service—at second year of employ- 
ment rate. 

(iii) Greater than eight year break in serv- 
ice—at the first year of employment 
rate. 

(1) The minimum rate of wage for employees other than 
Enrolled Nurses and Nursing Assistants payable under this 
award shall be as follows: 

$ 
Per Week 

LEVEL ONE 
Cleaner 
Domestic 
Catering Attendant 
All other employees 

1st year of employment 369.50 
2nd year of employment 374.10 
3rd year of employment and thereafter 378.00 

LEVEL TWO 
Handyperson 

1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

LEVEL THREE 
Senior Food Service Attendant 
Cleaning Services Supervisor 

1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

383.40 
388.00 
392.00 

399.10 
403.90 
408.30 

LEVEL FOUR $ 
Tradesperson Cook Per Week 

1st year of employment 445.10 
2nd year of employment 451.10 
3rd year of employment and thereafter 457.00 

(2) Junior Employees: 
The minimum rate of wage payable to junior employees 

shall be the following percentage of the prescribed wage 
during the first year of employment for an adult employee 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

The percentage outlined above will also apply for the 
purpose of calculating the shift penalty loading payable 
pursuant to clauses 16, 17, 21 and 22 of this award. 

General Conditions: 
(1) (a) Casual employees shall be paid at the rate of 20 

percent in addition to the rates prescribed in this 
award. 

(b) Except where this clause specifies classifications 
which require the employee to be in charge of 
other employees, any employee who is placed in 
charge of: 

(i) not less than three and not more than 10 other 
employees shall be paid $13.90 per week in 
addition to the ordinary wage prescribed by 
this clause; 

(ii) more than 10 and not more than 20 other 
employees shall be paid $20.90 per week in 
addition to the ordinary wage prescribed by 
this clause; 

(iii) more than 20 other employees shall be paid 
$27.80 per week in addition to the ordinary 
wage prescribed by this clause. 

(c) Each employee whose service terminates shall at 
the time of termination be given a certificate 
signed by the employer in which shall be stated 
the name of the employee, the period of service, 
whether the service was full-time or part-time and 
the classifications in this award in which work has 
been carried out. Provided that where an employee 
terminates without that employee having given 
the prescribed period of notice, the employer shall 
be under no obligation to provide the certificate 
at the time of termination. The employee shall, 
however, be entitled to request and receive the 
certificate at any time after the termination. 

(d) The rates herein prescribed shall be increased by 
the amount of any percentage increase in wages 
awarded by the Western Australian Industrial 
Relations Commission to employees covered by 
this award. 

Where any increase in wages is not a percentage 
increase, the rates of wage shown in this award as 
relating to afternoon and night shift, permanent 
shift or weekend work or public holidays shall be 
adjusted to reflect the relationship which the 
additional payment bears to the amount of 
$457.65 as at 1st January, 1990. 

(e) Minimum Wage: No employee employed under 
this award who is 21 years of age or over shall 
receive less than the minimum wage for males 
prescribed from time to time by the Western 
Australian Industrial Relations Commission. 

28.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 



(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll Deduc- 
tion Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause 
or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of Union subscription to be deducted. 
The employer shall implement any change to 
Union subscriptions no later than one month after 
being notified by the Union except where the 
Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

29.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer may grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence may also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee may be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, 
penalty rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour 
week) falls during the duration of a course, a day off 
in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift employees 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the relevant Union indicating 

that the employee has been nominated for the 
course. The application shall provide details as to 
the subject, commencement date, length of course, 
venue and the Authority which is conducting the 
course. 

(7) A qualifying period of 12 months in Centre 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' Centre service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

30.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a Union nominated representative of 

the employees is required to attend negotia- 
tions and/or conferences between the Union 
and employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who as a Union nominated representative of 
the employees is required to attend joint 
Union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable time 
in advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

31.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay may be granted to employees from a non-English 
Speaking Background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Union(s). 

(2) Leave may be granted to enable employees selected 
to achieve an acceptable level of vocational English 
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proficiency. In this respect the tuition content shall be agreed 
between the Employer, the Union(s), and the Adult Migrant 
Education Service or other approved Authority conducting 
the training. 

32.—Introduction of Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
changes. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

33.—Dispute Settlement Procedures. 
(1) The parties to this Agreement will endeavour to 

provide effective and speedy resolution of employee 
difficulties and problems. The Union recognises the right 
and responsibility of Quadriplegic Centre to provide 
uninterrupted and efficient services to the community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(2) Where a dispute arises, emphasis shall be placed on 
a negotiated settlement. However, if the negotiation process 
is exhausted without the dispute being resolved the parties 
may jointly or individually refer the matter to the Western 
Australian Industrial Relations Commission for assistance 
in resolving the dispute. 

(3) The status quo (ie. the conditions applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(4) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

34.—Liberty to Apply. 
A Liberty to Apply shall apply to the following matters: 

• Foul Linen Allowance 
• Uniforms 
• Rates of wages for the Tradesperson Cook, Senior 

Food Service Attendant and the Cleaning Services 
Supervisor 

• Termination, Change and Redundancy 
• Shift work, overtime, weekend work and Public 

Holiday penalties 
• Minimum Rates Adjustments. 

Schedule A 
Named Parties 

Union 
Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 
61 Thomas Street 
SUBIACO WA 6008 

Employer 
The Board of Management, 
Quadriplegic Centre, 
Selby Street, 
SHENTON PARK WA 6008 

PUBLIC SERVICE 

ARBITRATOR— 
Awards/Agreements— 

Variation of— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. 1294 C of 1991. 
The Aboriginal Police Aides Award 

No. R 31 of 1979. 
COMMISSIONER S.A. KENNEDY. 

20 May 1993. 
Order. 

WHEREAS this matter has been divided from Matter No. 
1294B of 1991 in which orders have issued; and 

Whereas the order in respect of operative date reflected 
an error by the parties; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 pursuant to 
section 32(3)(d), do hereby order— 

That the operative date for the variations to The 
Aboriginal Police Aides Award per Matter No. 1294B 
of 1991 shall be on and from the 12th day of March 
1993 in lieu of the prescription in that order issued on 
the 5th day of May 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 17 of 1993. 
Government Officers Salaries, Allowances and Conditions 

Award 1989. 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
14 May 1993. 

Order. 
HAVING heard Mr C. McKinley on behalf of the 
Respondents, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January, 1992, and 
pursuant to the powers conferred on it as Public Service 



Arbitrator by the Industrial Relations Act 1979 hereby 
orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 14th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner, Public Service Arbitration. 

Schedule. 
1. Clause 11.—Salaries—Specified Callings: 

A. Delete subclause (1) and insert in lieu thereof the 
following: 
(1) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by 
the employer, and who are employed in the 
callings of Agricultural Scientist, Architect, 
Architectural Graduate, Dentist, Education 
Officer, Engineer, Geologist, Laboratory 
Technologist, Land Surveyor, Legal Officer, 
Librarian, Medical Officer, Pharmacist, 
Planning Officer, Clinical Psychologist, Psy- 
chologist, Quantity Surveyor, Scientific Offi- 
cer, Social Worker, Therapist (Occupational, 
Physio or Speech), Veterinary Scientist, or 
any other professional callings determined by 
the employer shall be entitled to annual 
salaries as contained in Schedule E. 

B. Immediately following paragraph (d) of subclause 
(5) insert the following new paragraphs: 
(e) Architectural Graduate—Officers employed 

in the calling of Architectural Graduate, as 
defined, and appointed or promoted to Level 
2/4 shall commence on the following salary 
points: 

(i) Officers who have completed an ap- 
proved five year tertiary qualification, 
relevant to this calling, shall commence 
at the second year increment. 

(ii) Officers who have completed and ap- 
proved Masters or PHD degree, relevant 
to this calling, shall commence at the 
third year increment. 

For the purposes of this paragraph "Archi- 
tectural Graduate" shall mean an officer who 
possesses a relevant tertiary level qualifica- 
tion or equivalent determined by the em- 
ployer but is not registered with the Archi- 
tects Board of Western Australia as an 
Architect, and who undertakes such duties as 
are necessary for achieving such registration 
with the Architects Board of Western Austra- 
lia. 

(f) Architect—Officers employed in the calling 
of Architect, as defined, and appointed or 
promoted to Level 2/4 shall commence at the 
fourth year increment. 

For the purposes of this paragraph "Archi- 
tect" shall mean an officer who possesses a 
relevant tertiary level qualification or equiva- 
lent determined by the employer, and pos- 
sesses the necessary experience and is regis- 
tered with the Architects Board of Western 
Australia as an Architect. 

2. Schedule E.—Salaries—Specified Callings: Delete this 
Schedule and insert in lieu thereof the following: 

Schedule E—Salaries—Specified Callings. 
Officers, who posses a relevant tertiary level 

qualification, or equivalent determined by the em- 
ployer, and who are employed in the callings of 
Agricultural Scientist, Architect, Architectural Gradu- 
ate, Dental Officer, Education Officer, Engineer, 

Geologist, Laboratory Tfechnologist, Land Surveyor, 
Legal Officer, Librarian, Medical Officer, Planning 
Officer, Probation and Parole Officer, Psychiatrist, 
Clinical Psychologist, Psychologist, Quantity Sur- 
veyor, Scientific Officer, Social Worker, Superinten- 
dent of Education, Therapist (Occupational, Physio or 
Speech), Veterinary Scientist, or any other professional 
calling determined by the employer, shall be entitled 
to annual salaries as follows: 

Salaiy 
Per Annum 

Level 
Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5 th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 

Level 
Class 1 
Class 2 
Class 3 
Class 4 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
Salary 

Per Annum 
$ 

78,098 
82,308 
86,516 
90,726 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. P 10(3) of 1991. 

The Police Award No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

20 May 1993. 
Order. 

WHEREAS this matter has been divided from Matter No. 
P 10B of 1991 in which orders have issued; and 

Whereas the order in respect of operative date for wages 
reflected an error by the parties; 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 pursuant to 
section 32(3)(d), do hereby order— 

That the operative date for the variations to The 
Police Award 1965 per Matter No. P 10B of 1991 shall 
be on and from the 12th day of March 1993 in lieu of 
the prescription in that order issued on the 5th day of 
May 1993. 

(Sgd.) S.A. KENNEDY, 
rL.S.l Commissioner. 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 18 of 1993. 

Public Service Award 1992. 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 
14 May 1993. 

Order. 
HAVING heard Mr C. McKinley on behalf of the 
Respondents, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January, 1992, mid 
pursuant to the powers conferred on it as Public Service 
Arbitrator by the Industrial Relations Act 1979 hereby 
orders— 

That The Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 14th day of 
May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 11.—Salaries—Specified Callings: 

A. Delete subclause (1) and insert in lieu thereof the 
following: 
(1) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by 
the Commissioner, and who are employed in 
the callings of Agricultural Scientist, Archi- 
tect, Architectural Graduate, Dental Officer, 
Education Officer, Engineer, Forestry Offi- 
cer, Geologist, Laboratory Technologist, 
Land Surveyor, Legal Officer, Librarian, 
Medical Officer, Planning Officer, Probation 
and Parole Officer, Psychiatrist, Clinical 
Psychologist, Psychologist, Quantity Sur- 
veyor, Scientific Officer, Social Worker, 
Superintendent of Education, Therapist (Oc- 
cupational, Physio or Speech), Veterinary 
Scientist, or any other professional calling 
determined by the Commissioner, shall be 
entitled to annual salaries as contained in 
Schedule B. 

B. Immediately following paragraph (d) of subclause 
(5) insert the following new paragraphs: 
(e) Arhitectural Graduate—Officers employed in 

the calling of Architectural Graduate, as de- 
fined, and appointed or promoted to level 2/4 
shall commence on the following salary points: 

(i) Officers who have completed an ap- 
proved five year tertiary qualification, 
relevant to this calling, shall commence 
at the second year increment. 

(ii) Officers who have completed and ap- 
proved Masters or PHD degree, relevant 
to this calling, shall commence at the 
third year increment. 

For the purposes of this paragraph 
"Architectural Graduate" shall mean 
an officer who possesses a relevant 
tertiary level qualification or equiva- 
lent determined by the Commissioner 
but is not registered with the Archi- 
tects Board of Western Australia as an 
Architect, and who undertakes such 
duties as are necessary for achieving 
such registration with the Architects 
Board of Western Australia. 

(f) Architect—Officers employed in the calling 
of Architect, as defined, and appointed or 
promoted to Level 2/4 shall commence at the 
fourth year increment. 

For the purposes of this paragraph "Archi- 
tect" shall mean an officer who possesses a 
relevant tertiary level qualification or equiva- 
lent determined by the Commissioner, and 
possesses the necessary experience and is 
registered with the Architects Board of 
Western Australia as an Architect. 

2. Schedule B.—Salaries—Specified Callings: Delete 
this Schedule and insert in lieu thereof the following: 

Schedule B—Salaries—Specified Callings. 
Officers, who possess a relevant tertiary level qualifica- 

tion, or equivalent determined by the Commission, and 
who are employed in the callings of Agricultural Scientist, 
Architect, Architectural Graduate, Dental Officer, Educa- 
tional Officer, Engineer, Forestry Officer, Geologist, 
Laboratory Technologist, Land Surveyor, Legal Officer, 
Librarian, Medical Officer, Planning Officer, Probation 
and Parole Officer, Psychiatrist, Clinical Psychologist, 
Psychologist, Quantity Surveyor, Scientific Officer, Social 
Worker, Superintendent of Education, Therapist (Occupa- 
tional, Physio or Speech), Veterinary Scientist, or any 
other professional calling determined by the Commission, 
shall be entitled to annual salaries as follows: 

Level Salary 
Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 



Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

Salary 
Per Annum 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82308 
86,516 
90,726 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 18 of 1993. 

The Commissioner, Public Service Commission. 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 
24 May 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. P 18 of 1993 
issued on 14 May 1993 varying the Public Service Award 
1992, the following correction is made— 

Delete the Respondent party incorrectly inserted as 
Agricultural Protection Board and Others and insert in 
lieu the following:— 

The Commissioner, Public Service Commis- 
sion 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

No. A 23 of 1985 and A 25 of 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited trading as 
Burs wood Resort Casino 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Another 
No. 455 of 1993. 

Burswood Island Resort Employees Award 
No. A 23 of 1985 and A 25 of 1985. 
COMMISSIONER S.A. KENNEDY. 

17 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application to vary the 
Burswood Island Resort Employees Award. It was filed by 
Burswood Resort (Management) Limited which trades as 

Burswood Resort Casino. The variations sought are, in all 
substantive respects, the same as terms considered by the 
Commission as constituted in another application to vary the 
same award over 6 months ago. That application was Matter 
No. 1824 of 1991. It had been filed on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
(hereinafter "FLAIEU"). It was not opposed by the other 
two parties to the award. Reasons for decision issued in that 
matter on 8 January 1993. The merit of varying the award 
in the terms as sought was a finding expressed in those 
reasons and in minutes reflecting that conclusion had issued 
earlier. However, by the time the speaking to those minutes 
was held, the President of the Western Australian Industrial 
Relations Commission had issued reasons in a section 66 
application which included a finding that no authority 
existed for the raising of the application by the FLAIEU per 
Matter No. 1824 of 1991. 

In the circumstance I concluded that notwithstanding the 
findings as to the merit of the variations sought, no order 
should be finalised at that point. 

Shortly thereafter, having regard for the prospects for 
industrial discord in the work place given that the findings 
as to the merit of the variations sought (including wage 
increases) had been published I convened a conference of 
my own motion pursuant to section 44(7)(b) of the Act and 
summoned the parties to Matter No. 1824 of 1991 to attend. 
Having heard all the parties I concluded that it was necessary 
to take action immediately to prevent a deterioration in 
industrial relations. Accordingly an order pursuant to section 
44(6)(ba)(i) of the Act was issued. In all substantive respects 
it established the terms of the variations as expressed in the 
schedule to the application in Matter No. 1824 of 1991 with 
an operative date of 30 November 1992 but with a term 
limited to four months. 

This application does no more than seek to incorporate 
the same terms in all substantive respects into the award. 
That course is endorsed by the other parties to the award. 
And it is noted that the FLAIEU in answer to a question from 
the Commission stated that the authority to consent to this 
course had been duly arrived at within that organisation. 

Having regard for the consent of the parties and for the 
fact of the prior findings as to merit in respect of the same 
variations now sought by the employer, I have concluded 
that the application to vary the award should succeed subject 
to subsequent reasons which go to the Wage Fixing 
Principles. 

Further, and with the consent of the parties, I have 
concluded that the interim order which issued in Matter No. 
C 23 of 1993 should be deemed absorbed into this matter 
with the effect that the operative date out of that order will 
be reflected in the order which issues here. There is no 
change to the obligations on any of these parties as a 
consequence of course. The same obligations as will apply 
out of this order have had effect as a consequence of the 
interim order since 30 November 1992. 

And, as a consequence Matters No. C 23 of 1993 and 
Matter No. 1824 of 1991 will now be finalised having regard 
for the result in this application. 

The remaining matter concerns compliance with the 
Wage Fixing Principles seeing as the variations sought are 
brought in the context of the Structural Efficiency adjust- 
ment provided for in the Principles issued in 1989 per the 
Commission in Court Session decision in Matter No. 1940 
of 1989 [(1989) 69 WAIG 2913]. This context was dealt 
with in the reasons issued on 20 January 1993 in Matter No. 
1824 of 1991 as follows. 

So far as merit considerations of the terms are 
concerned there would still be the consideration 
of the variations sought in the context of the Wage 
Fixing Principles. Mr Fiocco and Mr Jones both 
submitted that the variations should be ratified 
because they did not conflict with the Principles 
but they did not make detailed submissions in 
justification or by reference to the pre-requisites 
laid down in the Wage Adjustment Principle per 
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the available Structural Efficiency Adjustment. 
There were no substantive submissions from any 
other quarter. 

As noted earlier the variations now sought 
actually include provision to meet one of those 
pre-requisites but it appears that even with this not 
all the pre-requisites would be met for the 
purposes of the Principle. This should be and is 
of significant concern. But in the fact of this lack, 
the long record of disputation within the FLAIEU 
going as it clearly has on occasions to issues 
involving possible or prospective or actual award 
terms must be of account. And in that considera- 
tion must be included the impact of that on the 
ability of any other party to properly pursue the 
courses identified in the Principles. [And see the 
reasons for decision of Fielding C. in Matter No. 
1115 of 1992, 72 WAIG 2788]. 

It is trite to observe that employers affected by 
industrial action as a consequence of demarcation 
disputes between unions are victims; unless 
perhaps such an employer fosters or favours one 
union at the expense of another in such demarca- 
tions for its own ends. In the case of adverse 
effects through no fault of the employer there is 
remedy through the Commission's jurisdiction 
and exercise of power. But it should be no less true 
that disputation internal to a union which ad- 
versely impacts on an employer's industrial rights 
and obligations should be capable of remedy 
provided that such employer has not been in- 
volved in such internal disputation in a manner 
which would negate the grounds for remedy. No 
question of the conduct of the employer in respect 
of the internal disputation in the FLAIEU across 
the period of this application was canvassed in 
submissions and it is not raised in these reasons 
at all. 

What I do say is the fact of the duration of 
internal disputation in the FLAIEU is such that its 
corollary of difficulty for the Respondent Em- 
ployer to pursue the Structural Efficiency agenda 
through due negotiations with the FLAIEU should 
be considered in the context of the requisites under 
the Principles. Certainly it would not have 
precluded negotiations with the WATAEA and 
there is no evidence that this course has been 
pursued for the purposes of meeting the Principle. 
However in the vacuum of certainty for the 
Respondent Employer out of the internal FLAIEU 
disputation, pursuing that avenue separately to the 
end is hardly a reasonable course to expect. So, 
again, it comes back to an apparent immobilisa- 
tion of the FLAIEU for the purposes of due 
process by virtue of internal disputation mid a 
consideration of that in the context of the interests 
of those who would be directly effected by the 
variations sought: the employer and the employ- 
ees. 

Having regard for this as well as the substance 
of those variations and notwithstanding the ab- 
sence of some pre-requisites for the purposes of 
the Principle cited; provided that such endorse- 
ment should not be interpreted as a ceding of 
interest by the Commission in the achievement of 
those conditions subsequently. 

Having regard for all the foregoing I concluded the 
variations sought should be ratified with the operative date 
sought by the Respondent Employer. 

As noted that intention to ratify was not finalised because 
of the President's finding. The current application is in the 
same terms as the earlier application and there is no 
impediment now to reflecting the merit finding by varying 
the award. But the parties still need to address the matter of 
the Wage Fixing Principle relative to this claim. 

Given the length of time which has elapsed since the 
earlier claim was raised, the inherent problems in the work 
place representation over a prolonged period of time, the 
imminent expiry of the section 44 order, the possibility that 
other developments in the work place pursuant to the current 
Wage Fixing Principles are of more relevance now and the 
fact that the question of the Wage Fixing Principles relative 
to matter No. 1824 of 1991 was not directly raised at the 
hearing of this matter, I consider that the application as 
sought should be endorsed but with the parties to address 
the Commission subsequently on the Wage Fixing Princi- 
ples. The application will be divided pursuant to section 
27(l)(s) to that end. 

Minutes will now issue. There will be a speaking to those 
minutes as required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited trading as 

Burswood Resort Casino 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Another 
No. 455 of 1993. 

Burswood Island Resort Employees Award 
No. A 23 of 1985 and A 25 of 1985. 
COMMISSIONER S.A. KENNEDY. 

21 May 1993. 
Order. 

HAVING heard Mr G. Blyth on behalf of Burswood Resort 
(Management) Limited trading as Burswood Resort Casino, 
Mr G. Newton on behalf of the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees) and Mr R. Johnston on behalf of the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order— 

1. That the application be divided pursuant to section 
27(1 )(s) to enable the parties to address the matter 
of the Wage Fixing Principles further; with the 
divided matter being designated Matter No. 455A 
of 1993. 

2. That the Burswood Island Resort Employees 
Award as amended be further varied in accordance 
with the following Schedule. 

3. That the terms of the Order in Matter No. C 23 of 
1993 shall be deemed absorbed by the terms of 
this Order. 

4. That in accordance with 3. hereof the operative 
date for the variations in the award in accordance 
with the following Schedule shall be on and from 
the 30th day of November 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the words and 

numerals "2A.—State Wage Principles—September 1989" 
from this clause. 

2. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 5.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) The following tables as listed hereunder shall be 
the minimum fortnightly rate of wage payable to 



employees covered by the terms and conditions of 
the Burswood Island Resort Employees Award: 

FOOD AND BEVERAGE 
Bar Attendant (Grade 1) 
Bar Attendant (Grade 2) 
Head Bar Attendant 
Cellarperson 
Waiter/Waitress 
Steward/Stewardess 
Head Waiter/Waitress 
Head Steward/Stewardess 
Snack Bar Attendant 
Bar Useful 
Host/Hostess 
HOUSE 
Housekeeper 
Porter 
Room Attendant 
Timekeeper 
KITCHEN 
Chef 
Qualified Cook 
Cook Employed Alone 
Breakfast and/or Other Cook 
Kitchenhand 
Qualified Butcher 
Other Butcher 

Per 
Fortnight 

676.30 
689.20 
733.90 
692.90 
661.70 
661.70 
718.30 
718.30 
661.70 
655.60 
718.30 

733.90 
655.60 
655.60 
676.30 

771.00 
718.30 
677.50 
670.60 
655.60 
718.30 
694.10 

D. MISCELLANEOUS 
1. Cafeteria Attendant—(Grade 1) 661.70 
2. Cafeteria Attendant—(Grade 2) 670.60 
3. Commissionaire 655.60 
4. Valet/Carparking Attendant 655.60 
5. Storeperson 670.60 
6. Laundry Attendant (Grade 1) 655.60 
7. Laundry Attendant (Grade 2) 672.00 
8. Cleaner 655.60 
9. Gardener 655.60 

10. Qualified Gardener 795.20 
11. Grounds person 655.60 
12. General Hand 655.60 
13. Seamstress 722.60 
14. Wardrobe Attendant 655.60 
15. Guest Services Attendant 718.30 
16. Cashier 676.30 
(a) A Waiter or Waitress who has completed an 

accepted course recognised by the Western 
Australian Tourism Industry Training Com- 
mittee shall in addition to his/her ordinary 
time rate of pay be paid a fortnightly 
allowance of $10.90. 

(b) In-Charge Rates: 

An employee who is appointed and placed 
in charge of other employees shall be paid the 
following rates in addition to his/her ordinary 
time rate of pay: 

Per 
Fortnight 

$ 
(i) if placed in charge of less than 17.40 

six employees 
(ii) if placed in charge of six to 23.40 

ten employees 
(iii) if placed in charge of eleven 27.10 

to twenty employees 
(iv) if placed in charge of more 45.10 

than twenty employees 
Provided that these additional rates shall not 
be payable to any employee employed in the 
classifications of Chef, Housekeeper, Head 
Waiter, Head Waitress, Head Steward, Head 
Stewardess, Head Bar Attendant, and Casino 
Operations Employees. 

(c) Service Payments: 

In addition to the wage rates prescribed in 
sections A, B, C and D of this subclause, all 
employees (other than Apprentices) em- 
ployed on a full time basis, shall be paid 
Service Payments at the following rates: 

Per 
Fortnight 

$ 
After 1 year of service 13.50 
After 2 years of service 20.70 
After 3 years and subsequent years 27.70 
of service 

Per 
Fortnight 

$ 
E. CASINO OPERATIONS 
1. Croupier Dealer 

On commencement 689.00 
On completion of 3 months' serv- 899.30 
ice 
On completion of 12 months' serv- 918.40 
ice 
On completion of 18 months' serv- 937.70 
ice 
On completion of 24 months' serv- 956.90 
ice and thereafter 

2. Inspector 
First 12 months' service 962.30 
On completion of 12 months' serv- 981.30 
ice 
On completion of 18 months' serv- 1 000.80 
ice 
On completion of 24 months'serv- 1 020.30 
ice and thereafter 

3. Keno Runner 689.00 
4. Keno Operator 

On commencement 689.00 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

5. Video Attendant 
On commencement 689.(X) 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

6. Count Tfeam 
On commencement 689.00 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

7. Change Booth Cashier 
On commencement 689.00 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

8. Main Cage Cashier 
First 12 months' service 943.80 
On completion of 12 months' serv- 962.30 
ice 
On completion of 18 months' serv- 981.30 
ice 
On completion of 24 months' serv- 1 020.30 
ice and thereafter 
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Per 
Fortnight 

$ 
9. Camera Surveillance Operator 

First 12 months' service 943.80 
On completion of 12 months * serv- 962.30 
ice 
On completion of 18 months' serv- 981.30 
ice 
On completion of 24 months' serv- 1 020.30 
ice and thereafter 

10. Security Officer 
First 3 months" service 767.10 
On completion of 3 months' serv- 807.50 
ice 
On completion of 12 months' serv- 850.10 
ice 
On completion of 24 months' serv- 918.40 
ice and thereafter 
Provided that an employee appointed as 
Senior Security Officer shall, in addition to 
the appropriate Security Officer's rate re- 
ceive an additional payment of $45.10 per 
fortnight which shall be paid for all purposes 
of the Award. 
Notwithstanding the provisions contained in 
Section E of this subclause, employees 
engaged on a casual contract of service in 
accordance with the provisions of Clause 
14.—Casual Employees of this Award in the 
classifications of Croupier/Dealer, Keno Op- 
erator/Runner, Video Attendant, Count 
Tfcam, Change Booth Cashier and Security 
Officer shall perform at least 494 hours of 
work prior to moving from his/her com- 
mencement of employment wage rate to 
his/her next wage increment. Provided that 
where 494 hours has not been worked at the 
completion of six months' service, the 
employee shall be entitled at that time to the 
next wage increment. Provided further thst 
where 494 hours has been worked prior to the 
completion of three months' service, the 
employee shall not be entitled to the next 
wage increment until the completion of three 
months' service. 

4. Clause 10.—Contract of Service: Immediately follow- 
ing subclause (4) of this clause, insert the following new 
subclause: 

(5) The Company may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 12.—Additional Rates For Ordinary Hours: 
Delete this clause and insert the following in lieu thereof: 

12.—Additional Rates for Ordinary Hours. 
(1) An employee who is rostered to work any of 

his/her ordinary hours prior to 7.00am or after 
7.00pm, Monday to Friday, both inclusive shall, 
in addition to his/her ordinary time rate of pay be 
entitled to an allowance of $1.00 per hour for each 
such hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

(2) (a) All ordinary hours worked between midnight 
Friday and midnight Saturday shall be paid 
at the rate of time and one half. 

(b) All ordinary hours worked between midnight 
Saturday and midnight Sunday shall be paid 
at the rate of time and three quarters, 
provided that those employees employed in 
the classifications of Bar Attendant, Head 
Bar Attendant and Casino Operations shall 
be paid at the rate of double time. 

(c) An employee who is required to work any of 
his/her ordinary hours on any day in more 
than one period, other than for meal breaks 
as prescribed in Clause 16.—Meal and Rest 

Breaks of this Award, shall be paid an 
allowance of $1.68 per day, for such broken 
work period worked. 

(d) Where a Cleaner is rostered to perform 
normal duties within the recognised Casino 
rest-room facilities, and such duties include 
work of an unusually unsavoury or unhy- 
gienic nature, such employee shall, in addi- 
tion to his/her ordinary time rate of pay be 
paid a flat allowance of $5.40 per shift. 

6. Clause 15.—Part Time Employees: 
A. Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) A part time employee shall mean an employee 

who, subject to the provisions of Clause 11.— 
Hours of this award, regularly works less than 
seventy six hours each fortnight. 

B. Delete subparagraph (ii) of paragraph (a) of subclause 
(2) of this clause and insert the following in lieu thereof: 

(ii) A part time employee who is required to 
work any of hisAier ordinary hours prior to 
7.00am or after 7.00pm, Monday to Friday, 
both inclusive shall, in addition to his/her 
ordinary time rate of pay be entitled to an 
allowance of $1.00 per hour for each such 
hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

7. Clause 18.—Sick Leave: Delete paragraph (b) of 
subclause (4) of this clause and insert the following in lieu 
thereof: 

(b) Provided that an employee shall not be required 
to produce a certificate from a medical practitio- 
ner with respect to absences of two shifts duration 
or less, provided that such absences do not exceed 
four shifts in any one year of service. 

8. Clause 19.—Bereavement Leave: Delete subclause (1) 
of this clause and insert the following in lieu thereof: 

(1) An employee shall, on the death of a wife, 
husband, de-facto wife, de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, 
sister, child or step-child be entitled on notice to 
leave up to and including the day of the funeral 
of such relation and such leave shall be without 
deduction of pay for a period not exceeding the 
number of ordinary hours that would have been 
worked by the employee in the two work periods 
rostered to be worked on the day of and the day 
preceding the funeral. 

9. Clause 21.—Annual Leave: 
A. Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) (a) Except as hereinafter provided, upon the 

completion of 12 months' continuous service 
with the Company, and on an annual basis 
thereafter, each employee (other than a 
casual employee) shall be entitled to 152 
hours' annual leave paid at ordinary time 
rates. 

(b) Provided that each employee (other than a 
casual employee) shall be entitled to 38 
additional hours after the completion of 12 
months' continuous service with the Com- 
pany, provided that the 38 additional hours' 
entitlement shall be subject to a flat loading 
of 17.5 per cent calculated on the employee's 
ordinary time rate of pay for the prescribed 
period of absence. 

B. Delete paragraph (a) of subclause (3) of this clause and 
insert the following in lieu thereof: 

(3) (a) Where any prescribed public holiday falls 
within an employee's period of annual leave, 
there shall be added to that period one shift 
being an ordinary working shift for each such 
holiday observed as aforesaid. 



C. Delete paragraph (a) of subclause (5) of this clause and 
insert the following in lieu thereof: 

(5) (a) Annual leave shall be given and taken in one 
continuous period, or if the company and the 
employee so agrees, in two separate periods, 
provided that one such period shall be of at 
least 38 hours' duration. 

10. Clause 24.—Bar Work: Delete this clause and insert 
the following in lieu thereof: 

24.—Bar Work. 

(1) Any employee, other than a Bar Attendant, who 
in addition to his/her normal duties, is required to 
dispense liquor from a bar, shall in addition to 
his/her ordinary time rate of pay, be paid a flat 
allowance of 66 cents per shift for the performance 
of such additional duties. 

(2) Any employee employed as a Bar Attendant, who 
is required in addition to his/her normal duties, to 
be responsible for and/or the purchasing of stock, 
shall be paid in addition to his/her ordinary time 
rate of pay an allowance of $10.90 per fortnight. 

11. Clause 26.—Uniforms and Laundering: Delete sub- 
clauses (2) and (3) of this clause and insert the following in 
lieu thereof: 

(2) Where a cook wears the ordinary apparel usually 
worn by cooks, such as black and white check or 
white trousers, white coats, white shirt, white 
apron and cap, such garments shall be laundered 
at the Company's expense or otherwise the 
employee shall be paid $6.40 per fortnight as 
laundry allowance. 

(3) Subject to subclause (2) hereof, where the Com- 
pany requires any of the articles of clothing to be 
worn as described in subclause (1) of this clause, 
then such clothing shall be laundered at the 
Company's expense or otherwise the employee 
shall be paid $4.20 per fortnight as a laundry 
allowance. 

12. Clause 28.—^Employees' Equipment: Delete this 
clause and insert the following in lieu thereof: 

28.—^Employees' Equipment. 

All knives, choppers, tools, brushes, towels and other 
utensils, implements, and materials which may be required 
to be used by an employee for the purpose of carrying out 
his/her duties, shall be supplied by the company free of 
charge. Provided that where an employee is required by the 
Company to use his/her own knives he/she shall be paid an 
allowance of $8.60 per fortnight. 

13. Clause 30.—Roster: Delete subclause (4) of this 
clause and insert the following in lieu thereof: 

(4) The roster shall be drawn up in such a manner so 
as to show the working hours of each employee 
(other than a casual employee) for at least a 
fortnight in advance of the date of the roster, and 
may only be altered on account of the sickness of 
an employee or a cause over which the Company 
has no control, or by the Company giving at least 
seven days' notice to the employee concerned, or 
by the mutual consent of the company and the 
employee concerned. 

R.A.C. PATROLMEN'S AWARD 1988 No. A 14 and 
1235 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Royal Automobile Club of WA (Inc). 

No. 1403 of 1992. 
R.A.C. Patrolmen's Award 1988. 

No. A 14 and 1235 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21 May 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Beros on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the R.A.C. Patrolmen's Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 7th day 
of April, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof the following: 
1.—Title. 

This Award shall be known as the R.A.C. Patrol and 
Mechanical Services Award 1993 and shall replace the 
R.A.C. Patrolmen's Award 1988. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—^Arrangement. 
1. Tide 

1A. State Wage Principles 
2. Arrangement 

2k. State Wage Case Principles—June 1991 
3. Area 
4. Scope 

4A. Division of Award 
5. Definitions 

Part I—General 
6. Structural Efficiency 
7. Award Modernisation 
8. Annual Leave 
9. Long Service Leave 

10. Union Organisation 
11. Contract of Service 
12. Payment of Wages 
13. Uniforms 
14. First Aid Kit 
15. Representation 
16. Committee Representation 
17. Duration of Award 
18. Public Holidays 
19. Training 
20. Avoidance of Industrial Disputes 

Part II—Patrols 
21. Wages 
22. Hours 
23. Rosters 
24. Meals 
25. Overtime 
26. Penalty Rates 
27. Sick Leave 
28. Tools 
29. Transport 



30. Amenities 
Part m—Mechanical Services 

31. Wages 
32. Hours 
33. Rostered Days Off 
34. Meals 
35. Overtime 
36. Sick Leave 
37. Tools and Equipment 
38. On-Site Insprxtions 

Schedule 1. Parties to Award 

3. Clause 4.—Scope: 
(a) Delete this clause and insert in lieu thereof the 

following: 
4.—Scope. 

This award shall apply to the employees 
employed by the R.A.C. as Patrols, Senior 
Vehicle Inspectors, Vehicle Inspectors Spe- 
cial Services, Vehicle Inspectors, Booking 
Officers and Service Attendants. 

(b) Immediately following this clause insert a new 
Clause 4A.—Division of Award as follows: 

4A.—Division of Award. 
This Award shall be divided into three 

parts. 
Part I—General—which shall apply to all 

classifications covered by this Award 
Part II—Patrols—which shall apply to 

Patrols only. 
Part III—Mechanical Services—which 

shall apply to Senior Vehicle Inspectors, 
Vehicle Inspectors Special Services, Vehicle 
Inspectors, Booking Officers and Service 
Attendants. 

4. Clause 5.—Definitions: 
(a) Delete subclause (7) and insert in lieu thereof the 

following: 
(7) "Employee" referred to herein means a 

person employed by the R.A.C. as a Patrol, 
Senior Vehicle Inspector, Vehicle Inspector 
Special Services, Vehicle Inspector, Booking 
Officer or Service Attendant. 

(b) Immediately following subclause (9) insert the 
following new subclauses (10), (11), (12), (13) 
and (14): 

(10) "Senior Vehicle Inspector" means an 
employee whose principal duties are to 
oversee Vehicle Inspectors and ensure 
that vehicle inspections are carried out 
and technical advice is given in an 
efficient manner. 

(11) "Vehicle Inspector Special Services" 
means an employee whose principal 
duties are to inspect and report on 
vehicle and components after accidents, 
failure or repair. 

(12) "Vehicle Inspector" means an em- 
ployee whose principal duties are to 
inspect and report on vehicles on R.A.C. 
premises or elsewhere, and provide 
technical and motoring advice to mem- 
bers. 

(13) "Booking Officer" means an employee 
whose principal duties are the allocation 
of inspections, and the recording of 
inspection statistics, and who meets the 
requirements of a Vehicle Inspector. 

(14) "Service Attendant" means an em- 
ployee whose principal duties are to 
assist the Vehicle Inspectors as required 
and clean the workshop and inspection 
equipment. 

(c) Immediately following this clause insert the 
following heading: 

Part I—General. 
5. Clause 6.—Wages: Delete this clause and insert in lieu 

a new Clause 6.—Structural Efficiency as follows: 
6.—Structural Efficiency. 

(1) Arising out of the decision on 8 September 1989 
in the State Wage Case and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustment in Application No. 2627 of 
1989 (R), employees are to perform a wider range 
of duties including work which is incidental or 
peripheral to their main tasks or functions. 

(2) The parties to this Award are committed to 
co-operating positively to increase the efficiency, 
productivity and competitiveness of the Royal 
Automobile Club and to enhance career opportu- 
nities and job security of Club employees. 

(3) Measures raised by the Royal Automobile Club, 
its employees or Union for consideration, consis- 
tent with the objectives of subclause (1) hereof, 
shaU be processed through the consultative mech- 
anism in Clause 16 of this Award. 

(4) Measures raised for consideration consistent with 
subclause (2) hereof shall be related to the 
facilitative provisions contained in this Award 
and, subject to Clause 19.—^Training, matters 
concerning training and, subject to subclause (5) 
hereof, any other measures consistent with the 
objectives of subclause (1) of this clause. 

(5) Without limiting the rights of either the R.A.C. or 
the Union to arbitration, any other measure 
designed to increase flexibility within the R.A.C. 
and sought by any party shall be notified to the 
Commission and, by agreement of the parties 
involved, shall be subject to the following 
requirements: 

(a) the changes sought shall not affect provisions 
reflecting national standards recognised by 
the Western Australian Industrial Relations 
Commission; 

(b) the majority of employees affected by the 
change must genuinely agree to the change; 

(c) no employee shall lose income as a result of 
the change; 

(d) the Union must be a party to the agreement; 
(e) the Union shall not unreasonably oppose any 

agreement; 
(f) any agreement shall be subject to approval by 

the Western Australian Industrial Relations 
Commission and, if approved, shall operate 
as a schedule to this Award and take 
precedence over any provision of this Award 
to the extent of any inconsistency. 

(6) Any disputes arising in relation to the implemen- 
tation of subclauses (2) and (3) hereof shall be 
subject to the Avoidance of Industrial Disputes 
provisions in Clause 20 of this Award. 

6. Clause 7.—Hours: Delete this clause and insert in lieu 
a new Clause 7.—Av/ard Modernisation as follows: 

7.—Av/ard Modernisation. 
(1) In accordance with subclause (5) in Clause 

6.—Structural Efficiency, the parties are commit- 
ted to modernising terms of the Award. 

(2) The parties will discuss all matters raised which 
may lead to increased flexibility and efficiency 
within the R.A.C. and the removal of obsolete 
conditions to better reflect the realities of modem 
industry practices and assist the restructuring 
process. Any such discussion with the Union shall 
be on the premise that: 

(a) The majority of employees at the enterprise 
must genuinely agree; 

(b) No employee will lose income relative to 



ordinary hours worked as a result of the 
change; 

(c) The Union must be party to the agreement 
where matters require variations to the 
Award; 

(d) The Union will not unreasonably oppose any 
such agreements; 

(e) Agreements which require variations to the 
Award shall be filed in the Western Austra- 
lian Industrial Relations Commission to be 
formally determined; 

(f) An agreed disputes procedure shall apply if 
agreement cannot be reached in the implem- 
entation process of a particular issue. 

(3) Should agreement be reached pursuant to sub- 
clause (2) hereof and that agreement requires 
variation of the Award, the parties shall support 
such Award variation. 

(4) There shall not be limitations placed on any 
Award matter raised for discussion. 

(5) The parties agree that the Joint Committee will 
continue to meet with the aim of modernising the 
Award. 

7. Clause 8.—Rosters: Delete this clause and insert in lieu 
a new Clause 8.—Annual Leave as follows: 

8.—Annual Leave. 
Shift Patrols: 

(1) A period of five weeks annual leave shall be 
allowed to an employee after 12 months 
continuous service. 

(2) The composite rate of pay shall apply for the 
period of leave. 

(3) Gazetted public holidays, including those 
falling during the annual leave period, shall 
be calculated in accordance with Clause 
26(4) and added to ordinary annual leave pay, 
which shall be paid before an employee takes 
his/her leave. 

(4) Annual leave shall be taken by the employee 
at the discretion of the employer but within 
three months of the due date. 

(5) After one month's continuous service an 
employee whose services are terminated 
other than under Clause 11(2) hereof, or who 
resigns after giving notice shall be entitled to 
pro-rata leave for each complete month of 
service. 

All other Employees: 
(1) A period of four weeks annual leave shall be 

allowed to an employee after 12 months 
continuous service. 

(2) For the period of leave the employee shall be 
paid his/her normal rate of pay plus the leave 
loading of seventeen and one half percent. 

(3) An employee is paid on a gazetted public 
holiday and not required to work the normal 
hours stipulated in Clause 5(8). When a 
public holiday falls during the employee's 
annual leave an additional day of leave will 
be granted in lieu. 

8. Clause 9.—Meals: Delete this clause and insert in lieu 
a new Clause 9.—Long Service Leave as follows: 

9.—Long Service Leave. 
The Long Service Leave provision set out in Volume 

72 of the Western Australian Industrial Gazette at 
pages 22-25, both inclusive, are hereby incorporated in 
and form part of this Award. 

9. Clause 10.—Overtime: Delete this clause and insert in 
lieu a new Clause 10.—Union Organisation as follows: 

10.—Union Organisation. 
(1) An accredited representative of the Union shall be 

permitted to interview new employees at a time 
mutually suitable to the R.A.C. and the Union. 

(2) In the case of a disagreement existing or antici- 
pated concerning any of the provisions of this 
Award, an accredited representative of the Union 
shall be permitted to interview the employees 
during the recognised meal hours on the premises 
of the R.A.C. but this permission shall not be 
exercised without the consent of the R.A.C. more 
than once in any one week. 

(3) The Road Service Manager and the Chief Engi- 
neer will be kept informed of accredited represen- 
tatives of the Union. 

10. Clause 11.—Penalty Rates: Delete this clause and 
insert in lieu a new Clause 11.—Contract of Service as 
follows: 

11.—Contract of Service. 
(1) The contract of service shall be weekly and shall 

be terminable by not less than one week's notice 
on either side given at any time. Provided that if 
the required notice is not given, one week's wages 
shall be paid by the R.A.C. or forfeited by the 
employee. 

(2) Any employee who is incompetent or guilty of 
misconduct, dishonesty or drunkenness may be 
dismissed at any time without payment in lieu of 
notice in which case wages shall be paid only up 
to the time of dismissal. 

(3) The R.A.C. shall be under no obligation to pay for 
any time not worked upon which the employee is 
required to be present for duty, except where such 
absence from work is due to illness and comes 
within the provisions of Clauses 27 or 36 
whichever is applicable or such absence is on 
account of holidays to which the employee is 
entitled under the provisions of this Award. 

11. Clause 12.—Annual Leave: Delete this clause and 
insert in lieu a new Clause 12.—Payment of Wages as 
follows: 

12.—Payment of Wages. 
Wages shall be paid fortnightly on alternate Thurs- 

days by Electronics Funds Transfer into a financial 
institution account nominated by the employee. 

12. Clause 13.—Sick Leave: Delete this clause and insert 
in lieu a new Clause 13.—Uniforms as follows: 

13.—Uniforms. 
The existing customs relating to the supply and 

cleaning of uniforms by the R.A.C., as outlined in the 
memorandum given to new employees on appointment, 
shall continue to apply during the currency of this 
Award. 

13. Clause 14.—Long Service Leave: Delete this clause 
and insert in lieu a new Clause 14.—First Aid Kit as follows: 

14.—First Aid Kit. 
An adequate supply of first aid materials will be 

provided and constantly maintained by the R.A.C. at 
a place reasonably accessible to employees requiring 
its use. 

14. Clause 15.—Union Organisation: Delete this clause 
and insert in lieu a new Clause. 15.—^Representation as 
follows: 

15.—Representation. 
The Shop Committee shall represent the Union in all 

its dealings with the R.A.C. concerning all matters 
affecting the employment of its members. Representa- 
tives of the Shop Committee who attend the Joint 
Consultative Committee meetings shall be allowed the 
necessary time during working hours to attend the Joint 
Consultative Committee meetings, or if attendance is 
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required outside working hours, the time so spent shall 
be paid for at ordinary rates. 

15. Clause 16.—Contract of Service: Delete this clause 
and insert in lieu a new Clause 16.—Committee Representa- 
tion as follows: 

16.—Committee Representation. 
(1) The aim of the Joint Consultative Committee will 

be to provide good communications and harmoni- 
ous employer/employee relations. 

(2) The Joint Consultative Committee shall be com- 
prised of the General Manager Operations, Group 
Human Resources Manager, the Chief Engineer 
and the Road Service Manager, or their nominees, 
together with the duly elected Senior Shop 
Steward, two Shop Stewards, and two other 
members of the Shop Committee. 

(3) Operation of the Joint Consultative Committee 
shall be as per the agreed Constitution. 

(4) Subject to reasonable notice being given, a 
representative of the Union or the Employer Body 
may attend Joint Consultative Committee meet- 
ings. 

(5) The role of the Joint Consultative Committee will 
be to consider, discuss and formulate proposals for 
consideration and approval by the Club and the 
Union in the following areas: 

(a) Implementation of workplace changes. 
(b) Training. 
(c) Matters affecting the industrial relationship 

between the employer and employees within 
the scope of this Award. 

(d) Equipment, work organisation and club 
member relations. 

(e) Classification structures and definitions. 
(f) Wages and conditions. 

(6) The Joint Consultative Committee may refer 
industrial disputes to the Avoidance of Industrial 
Disputes procedure. 

(7) The Joint Consultative Committee shall meet 
when required by either party. 

16. Clause 17.—Payment of Wages: Delete this clause 
and insert in lieu a new Clause 17.—^Duration of Award as 
follows: 

17.—Duration of Award. 
(1) The term of this Award shall be for a period of 

three years from the beginning of the first pay 
period to commence on or after the 7th day of 
April, 1993. 

(2) This Award may be varied at any time by 
agreement between the parties upon either party 
giving to the other one month's written notice of 
their desire to negotiate a variation and stating 
details of the variation sought. 

(3) Three months before the expiration of this Award 
the parties shall enter into bona fide negotiations 
for a new Award. 

17. Clause 18.—Uniforms and Protective Clothing: 
Delete this clause and insert in lieu a new Clause 
18.—Public Holidays as follows: 

18.—Public Holidays. 
Public holidays will be New Year's Day, Australia 

Day, Good Friday, Easter Monday, Anzac Day, 
Queen's Birthday, Foundation Day, Christmas Day, 
Boxing Day, Labour Day and any gazetted holidays 
proclaimed by the State Government. 

18. Clause 19.—Tools: Delete this clause and insert in 
lieu a new Clause 19.—^Training as follows: 

19.—^Training. 
(1) The parties to this Award recognise that in order 

to maintain and develop efficiency and productiv- 
ity of the Club, a continued commitment to 

training and skill development is required. Ac- 
cordingly, the parties commit themselves to: 

(a) Maintaining and developing a skilled and 
flexible workforce. 

(b) Providing employees with career opportuni- 
ties within the requirements of this award 
through appropriate training to acquire addi- 
tional skills; and 

(c) Removing barriers to the utilisation of skills 
acquired. 

(2) By consultation through the Joint Consultative 
Committee a training programme shall be main- 
tained and developed consistent with: 
(a) The current and future skill needs of the 

Club's activities. 
(b) The size, structure and nature of operations 

of the Club's activities. 
(3) (a) Where employees are required to attend 

outside training courses during ordinary 
working hours there will be no loss of pay. 

(b) Any costs associated with standard fees for 
courses prescribed by the R.A.C. and pre- 
scribed books incurred with the undertaking 
of training shall be reimbursed by the R.A.C. 
upon evidence of such expenditure. Provided 
that reimbursement shall also be on an annual 
basis subject to the presentation of reports of 
satisfactory progress. 

(d) Travel costs incurred by an employee under- 
taking training in accordance with this clause 
which exceed those normally incurred in 
travelling to and from work, shall be reim- 
bursed by the R.A.C. 

(4) (a) Patrols: 
In-house training will normally be con- 

ducted during ordinary working hours with- 
out loss of pay. 

(b) All Other Employees: 
In-house training will normally be con- 

ducted outside of ordinary working hours in 
which case prevailing overtime rates of pay 
will apply. 

Employees shall attend such training pro- 
vided reasonable notice is given by the 
employer. 

19. Clause 20.—^Transport: 
(a) Delete this clause and insert in lieu a new Clause 

20.—Avoidance of Industrial Disputes as follows: 
20.—Avoidance of Industrial Disputes. 

(1) Subject to the provisions of the Industrial 
Relations Act 1979 as amended from time to 
time, the following procedure for the resolu- 
tion of any grievance or industrial dispute 
relating to the interpretation or application of 
this Award shall apply. The objective of the 
procedure shall be to promote the resolution 
of disputes by measures based on consulta- 
tion, co-operation and discussion; to reduce 
the level of industrial confrontation and to 
avoid interruption to the performance of 
work and the consequential loss of service to 
members and wages. 

(2) (a) Several stages of discussions are to be 
provided: 

(i) Discussions involving the em- 
ployee(s) concerned, Shop Stew- 
ards(s) and the Road Service Man- 
ager, or the Chief Engineer. 

(ii) Discussions involving accredited 
representatives from the State 
branch of the Union and R.A.C. 
Management. 

(iii) Discussions involving Senior 
Union Officials, including the 



State Secretary or his/her nominee 
and Senior R.A.C. Management. 

(b) At any stage of an industrial dispute the 
matter may be referred to the Joint 
Consultative Committee for discussion 
and/or resolution. 

(c) There shall be a commitment by the 
parties to achieve adherence to this 
procedure. This should be facilitated by 
the earliest possible advice from one 
party to the other of any issue or 
problem which may give rise to a 
grievance or dispute. 

(d) Throughout all stages of the procedure 
all relevant facts shall be clearly identi- 
fied and recorded. 

(e) Sensible time limits shall be allowed for 
the completion of the various stages of 
the discussions. At least seven days 
should be allowed for each stage of the 
discussions to be finalised. 

(f) Emphasis shall be placed on a negoti- 
ated settlement. However, if the negoti- 
ation process is exhausted without the 
dispute being resolved, the parties shall 
jointly or individually refer the matter 
to the Western Australian Industrial 
Relations Commission for assistance in 
resolving the dispute. 

(g) In order to allow for the peaceful 
resolution of grievances the parties shall 
be committed to avoid stoppages of 
work, lock-outs or any other bans or 
limitations on the performance of work 
while the procedures of negotiation and 
conciliation are being followed. 

(h) The employer and employees shall 
ensure that all practices applied during 
the operation of the procedures are in 
accordance with safe working practices 
and consistent with established custom 
and practices at the workplace. 

(b) Immediately following this clause insert the 
following heading: 

Part II—Patrols. 

20. Clause 21.—First Aid Kit: Delete this clause and 
insert in lieu a new Clause 21.—Wages as follows: 

21.—Wages. 
(1) The weekly base rate for a Patrol shall be $442.50 

per week with effect from the first pay period 
commencing on or after the 15th day of October 
1991. 

(2) Notwithstanding the rate expressed in subclause 
(1) hereof a Patrol working shifts shall be paid a 
weekly rate of pay to be known as the "composite 
rate of pay" which shall be an amount equal to the 
weekly base rate plus the average of the amount 
payable for shift and weekend penalties worked by 
a Patrol for the period of the roster provided that 
the rate expressed in this clause shall be automat- 
ically adjusted according to variations from time 
to time in the shift roster. 

(3) Patrols holding the I.A.M.E. Certificate shall be 
paid an additional $2.00 per week. 

(4) A service payment will be paid to Patrols at the 
rate of $3.00 per week for each five yearn of 
continuous service up to a total of twenty years of 
continuous service. 

21. Clause 22.—Amenities: Delete this clause and insert 
in lieu a new Clause 22.—Hours as follows: 

22.—Hours. 
(1) The ordinary hours of work for Patrols shall not 

exceed 38 in each week and shall be worked in no 
more than five shifts, or in the case of day Patrol 

five periods. In no case shall the ordinary hours 
of work on each shift exceed nine and one half 
hours or less than six hours. 

(2) No Patrol shall be rostered for more than five 
shifts within a week commencing on a Sunday, or 
for more than six consecutive shifts. 

(3) Except at regular changeover of shifts an em- 
ployee will not be rostered for more than one shift 
in any twenty-four hours—provided that the hours 
off duty and the spread of hours specified in this 
clause may be varied by mutual consent between 
the R.A.C. and the Union. 

22. Clause 23.—Representation: Delete this clause and 
insert in lieu a new Clause 23.—Rosters as follows: 

23.—Rosters. 
(1) The continuous work roster shall be advised and 

distributed to employees weekly. 
(2) Any changes to the rosters which may be 

considered by the R.A.C. will be discussed in 
accordance with the provisions in subclause (5) of 
Clause 16.—Committee Representation of this 
Award. 

(3) The work roster shall be recorded and kept on file 
by the R.A.C. 

23. Clause 24.—Committee Representation: Delete this 
clause and insert in lieu a new Clause 23.—Meals as 
follows: 

24.—Meals. 
(1) A day Patrol will be allowed a thirty minute paid 

meal break during each day worked. 
(2) A thirty minute paid meal time shall be allowed 

on each shift. 
(3) Subject to paragraph (b) 

(a) Meal breaks shall be taken beginning be- 
tween the four and five and a half hours after 
the commencement of the Patrol's shift. 

(b) Patrols commencing work at 11.24 a.m. will 
have a meal break beginning between 
2.30 p.m. and 4.00 p.m. 

(4) (a) Meal breaks to be taken from Monday to 
Friday excluding Public Holidays, between 
the hours of 10.24 a.m. and 4.30 p.m. shall be 
taken at either the R.A.C's depots, at agreed 
crib bases, or at the Patrolman's place of 
residence as directed by the R.A.C. 

The Depots and crib bases shall have 
adequate facilities for meals for the number 
of Patrols directed to take crib at such 
legations at any particular time. 

(b) Meal breaks to be taken at all other days than 
described in (a) and also those taken from 
Monday to Friday between the hours of 
4.31 p.m. and 10.23 a.m. shall be taken at the 
R.A.C's depots or at the Patrol's place of 
residence, as directed by the R.A.C. 

(c) The facilities provided in the depots and the 
crib bases shall be to the standard provided 
in Clause 30 of this Award except that 
showers are not required at the crib bases. 
Microwave ovens will be provided at the 
depots and crib bases. 

Patrols are to ensure that the premises used 
for meal breaks shall be left in a clean and 
tidy condition and that they are courteous to 
all other staff using the premises. Any 
complaints about the premises shall be made 
only to the Road Service Manager. 

(d) In the first two years of employment the 
Patrols shall be prepared, if directed by the 
R.A.C., to take crib breaks at the R.A.C's city 
depot. 

(5) When an employee is required for duty during any 
meal time as prescribed in subclause (1) or (2) of 
this clause whereby the meal time be postponed 
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shall be paid at overtime rates until released to 
obtain a meal. 

(6) (a) A Patrol shall be paid $6.30 for a meal 
necessitated by two hours or more of over- 
time immediately following a rostered shift 
or the ordinary hours of work, and further 
meals at the rate of $4.30. . 

(b) The rates are to be varied according to the 
Metal Trades (General) Award No. 13 of 
1965 as amended. 

(c) If a Patrol is entitled to a meal allowance 
according to paragraph (a) hereof but due to 
work load required by the R. A.C. chooses not 
to take a meal break the meal allowance will 
still be paid. 

(7) A second meal break being necessitated by 
continuous overtime at the completion of a 
rostered shift or the ordinary hours of work for a 
day worker shall begin 11 Vz hours after the 
commencement of duty. 

24. Clause 25.—Duration of Award: Delete this clause 
and insert in lieu a new Clause 25.—Overtime as follows: 

25.—Overtime. 
(1) (a) Subject as hereinafter provided all time 

worked by a Patrol on day shift or day work 
in excess of or outside the ordinary working 
hours prescribed in Clause 22.—Hours or on 
a day shift other than a rostered shift shall be 
paid for at the rate of double time. 

(b) All time worked by a Patrol on afternoon or 
night shift in excess of or outside the ordinary 
working hours prescribed in Clause 22.— 
Hours or on an afternoon or night shift other 
than a rostered shift shall be paid for at the 
rate of double time and one half and all time 
worked in excess of or outside the ordinary 
working hours prescribed in Clause 22.— 
Hours between midnight Friday and mid- 
night Sunday or on a public holiday shall be 
paid for at the rate of treble time provided 
that double time and one half and treble time 
shall not apply to work carried out by a Patrol 
within a period of one hour before or after a 
rostered shift. 

(2) Overtime shall be calculated on the base rate 
prescribed in subclause (1) of Clause 21. 

(3) When necessary the R.A.C. may require any 
Patrol to work reasonable overtime at overtime 
rates and such Patrol shall work overtime in 
accordance with such requirement. 

(4) When a Patrol is required to remain ready for a 
call to work after ordinary hours, ordinary time 
shall be paid for the time so held in readiness. 

(5) When a Patrol is recalled to work after leaving the 
job, payment shall be paid for at least four hours 
at overtime rates. 

(6) (a) When overtime is necessary it shall wherever 
reasonably practicable be so arranged that the 
Patrol has at least ten consecutive hours off 
duty between the work of successive days. 

(b) A Patrol who works so much overtime 
between the termination of ordinary work on 
one day and the commencement of ordinary 
work the next day that the Patrol has not had 
at least ten consecutive hours off duty 
between those times, shall, subject to this 
subclause be released after completion of 
such overtime until the Patrol has had ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence, provided that overtime 
worked as a result of a recall shall not be 
regarded as overtime for the purpose of this 
clause. 

(c) If, on the instructions of the R.A.C., such a 
Patrol resumes or continues work without 
having had such ten consecutive hours off 
duty that person shall be paid at double rates 
until released from duty for such period and 
shall then be entitled to be absent for ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(7) All overtime carried out on weekends and public 
holidays, by day Patrols shall be paid at treble 
time. 

25. Clause 26.—Public Holidays: Delete this clause and 
insert in lieu a new Clause 26.—Penalty Rates as follows: 

26.—Penalty Rates. 
(1) A Patrol working afternoon or night shift will be 

paid fifteen percent on the base rate in addition to 
his/her ordinary rate for the shift. 

(2) Sundays: For all ordinary hours worked on a 
Sunday the rate of pay shall be double time. 

(3) Saturdays: For all ordinary hours worked on a 
Saturday the rate of pay shall be time and one half. 

(4) Public Holidays 
Subject to the provisions of paragraph (b) 

hereof all hours worked on Public Holidays as 
prescribed in Clause 18 of this Award: 

(a) Day Patrols: The rate of pay shall be that 
prescribed in Clause 25(1 )(b) of this 
Award. 

(b) Shift Patrols: For the purpose of calcu- 
lating the public holiday component of 
the composite rate for employees on 
continuous roster, the penalty compo- 
nent for such public holidays shall be 
calculated at one and one half times the 
daily base rate. 

(5) Calculation of Penalty and Overtime Rates: 
For the purpose of ascertaining the additional 

amount to be paid under this clause, the normal 
hourly rate shall be deemed to be the weekly base 
rate divided by 38 and the additional amounts 
payable under this clause or Clause 25.—Over- 
time, shall be paid in respect of the hours to which 
this clause or Clause 25 applies and the rates for 
such hours shall be the rates specified herein in 
relation to the normal hourly rates. 

26. Clause 27.—Avoidance of Industrial Disputes: Delete 
this clause and insert in lieu a new Clause 27.—Sick Leave 
as follows: 

27.—Sick Leave. 
(1) A Patrol shall within eight hours of the com- 

mencement of any absence from duty inform the 
R.A.C. of any inabUity to attend for duty and shall 
state the reason for the absence and as far as is 
practicable its estimated duration. 

(2) Subject as hereinafter provided a Patrol shall be 
entitled to payment for non-attendance on the 
grounds of personal ill health for one-twelfth of 
a week for each completed month of service until 
the 31st December next following the date upon 
which the Patrol completes 12 months' service 
with the R.A.C. and thereafter for two fifteenths 
of a week for each completed month of service. 
Payments hereunder may be adjusted at the end of 
each calendar year or at the time the employee 
leaves the service of the R.A.C. in the event of the 
employee being entitled by service subsequent to 
the sickness to a greater allowance than that made 
at the time the sickness occurred. This clause shall 
not apply where the worker is entitled to compen- 
sation under the Workers' Compensation and 
Assistance Act 1981. 

(3) A Patrol shall not be entitled to receive any wages 
from the R.A.C. for any time lost through the 



result of an accident not arising out of or in the 
course of employment or for any accident, 
wherever sustained, arising out of wilful default 
or for sickness arising out of the wilful default. 

(4) No employee shall be entitled to the benefits of 
this clause unless satisfactory proof is provided to 
the R.A.C. of the sickness, but theR.A.C. shall not 
be entitled to a medical certificate unless the 
absence is for three days or more. 

(5) For the purpose of producing proof of sickness as 
required in subclause (4) of this clause, the R.A.C. 
may require the employee to consult a medical 
practitioner of the R.A.C's choice and at the 
R.A.C's expense. 

(6) Sick leave shall accumulate from year to year so 
that any balance of the period specified in 
subclause (2) of this clause which has in any year 
not been allowed to any Patrol by the R.A.C. as 
paid sick leave may be claimed by the Patrol and 
subject to the conditions hereinbefore prescribed, 
shall be allowed by the R.A.C. in any subsequent 
year without diminution of the sick leave pre- 
scribed in respect of that year, provided that the 
sick leave which accumulates pursuant to this 
subclause shall be available to the Patrol for a 
period of five years but no longer from the end of 
the year in which it accrues. 

27. Clause 28.—^Training: 
(a) Delete this clause and insert in lieu a new Clause 

28.—Tools as follows: 
28.—Tools. 

An allowance of $9.20 per week shall be 
paid to each Patrol for the cost of replacing 
hand tools subject to each Patrol continu- 
ously carrying, as a minimum, the tools from 
time to time determined in accordance with 
the provisions of subclause (5) in Clause 
16.-—Committee Representation of this 
Award. 

(b) Immediately following this clause insert new 
clauses. Clause 29.—^Transport, Clause 30.— 
Amentities, a new heading Part III Mechanical 
Services, and new clauses, Clause 31.—Wages, 
Clause 32.—Hours, Clause 33.—Rostered Days 
Off, Clause 34.—Meals, Clause 35.—Overtime, 
Clause 36.—Sick Leave, Clause 37.—Tools and 
Equipment and Clause 38.—On-Site Inspections 
and a new Schedule 1.—Parties to Award as 
follows: 

29.—^Transport. 
(1) Subject to the availability of vehicles and to 

the requirement that the vehicle must be left 
securely locked the R.A.C. shall permit 
Patrols to use their service vehicles for 
transport between their usual place of resi- 
dence and the R.A.C's place of business 
provided that in the case of a Patrol who has 
to leave the vehicle in for service the R.A.C. 
shall convey that Patrol to and from his/her 
residence. 

(2) On completion of their shift immediately 
prior to commencing annual leave Patrols 
shall be permitted to use their service vehicle 
for transport to their place of residence at 
which place Patrols shall remove their 
personal effects from the vehicle, lock the 
vehicle and leave it in a position readily 
accessible for the R.A.C. to collect. It is the 
responsibility of the R.A.C. to return vehicles 
to Patrol's places of residence in sufficient 
time to permit them to recommence duty at 
the expiration of their annual leave. 

30.—Amenities. 
(1) The R.A.C. shall provide suitable clothing 

lockers to be shared by Patrols on midnight 
shift 

(2) The R.A.C. shall provide at its Road Service 
Headquarters, boiling water at meal times, 
cool drinking water in sufficient supply, hot 
for washing, hot and cold showers and 
adequate sanitary conveniences. 

Part III—Mechanical Services. 
31.—Wages. 

(1) The weekly rate for employees shall be: 
$ 

(a) Senior Vehicle Inspector 
(Headquarters) 546.50 
Senior Vehicle Inspector 
(Myaree/Balcatta) 538.10 

(b) Vehicle Inspector Special 
Services 526.50 

(c) Vehicle Inspector 522.10 
(d) Booking Officer 522.10 
(e) Service Attendant 399.80 

(2) A service payment will be paid to employees 
at the rate of $3.00 per week for each five 
years of continuous service up to a total of 
twenty years of continuous service. 

32.—Hours. 
(1) The ordinary hours of work shall be 37.5 hours 

per week to be worked in up to five days, 
Monday to Friday, excluding meal breaks. 

(2) Vehicle Inspectors undertaking on-site in- 
spections shall operate directly from home 
and may use their discretion as to actual start 
and finish times, meal breaks etc, within the 
period 8.00 a.m. to 5.30 p.m.. 

33.—Rostered Days Off. 
(1) Time credits are accrued on 19 days of a 20 

day cycle to permit a day to be taken as a 
Rostered Day Off (RDO) on the twentieth 
day. 

(2) Employees are entitled to take no more than 
12 RDO's within any 12 month period. 

(3) Single public holidays have no effect on the 
20 day cycle. When an RDO coincides with 
a public holiday, an alternative RDO shall be 
allotted if possible, but not necessarily, 
adjacent to the public holiday. In any event 
the RDO shall be taken as close as practica- 
ble to the twentieth day. 

(a) An RDO shall normally be taken on a 
Friday. 

(b) RDO's are not interchangeable between 
employees. 

(c) RDO's shall not be swapped from one 
day to another except by prior agree- 
ment between the employee and man- 
agement. 

34.—Meals. 
(1) Subject to the provisions of subclause (2) of 

Clause 32 an unpaid meal break of 36 
minutes shall be allowed, and taken at the 
discretion of the R.A.C., but not later than 5 
hours after commencement of work. 

(2) When providing the scheduled monthly train- 
ing at the worksite, the R.A.C. shall provide 
a light meal which is to be taken within the 
period of training. 

(3) Employees working at Head Office and at 
metropolitan branches shall be allowed two 
tea breaks of ten minutes duration, one in the 
morning and one in the afternoon as directed 
by the Supervisor. 

35.—Overtime. 
(1) The R.A.C. may require any employee to 

work reasonable overtime at the rates pre- 
scribed in this clause, and employees shall 



1534 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

work overtime in accordance with such 
requirement. 

(2) The rates of pay for all work done outside 
ordinary hours (including Saturdays), shall 
be time and a half for the first two hours and 
double time thereafter. Work on Sunday shall 
be paid for at double time. 

36.—Sick Leave. 
(1) An employee who is unable to attend work 

because of sickness must advise the Supervi- 
sor or Manager by the employee's normal 
commencement time on the first day of the 
absence the reason for the absence and, as far 
as is practicable, the estimated duration. 

(2) An employee who is unable to perform 
his/her duties on account of illness or 
accident not covered by Workers Compensa- 
tion shall be entitled to 10 days sick leave per 
year without loss of pay. 

(3) No employee shall be entitled to the benefits 
of this clause unless that employee produces 
proof satisfactory to the R.A.C. of sickness, 
but the R.A.C. shall not be entitled to a 
medical certificate unless the absence ex- 
tends beyond two consecutive days. 

(4) For the purpose of producing proof of 
sickness as required in subclause (3) of this 
clause, the R.A.C. may require the employee 
to consult a medical practitioner of the 
R.A.C's choice and at the R.A.C's expense. 

(5) The unused portions of the entitlement to 
paid sick leave in any one year shall 
accumulate from year to year and subject to 
this clause may be claimed by an employee 
if the absence by reason of personal ill health 
or injury exceeds the period for which 
entitlement has accrued during the year at the 
time of the absence, provided that an em- 
ployee shall not be entitled to claim payment 
for any period exceeding ten weeks in any 
one year of service. 

(6) Where an employee is absent on the working 
day before or after a public holiday without 
the R.A.C's consent, the employee shall be 
required to produce or forward evidence 
satisfactory to the R.A.C. that the non- 
attendance was due to personal ill-health or 
accident. 

37.—Tools and Equipment. 
The R.A.C. shall provide and maintain all 

tools required by Vehicle Inspectors and 
Service Attendants to adequately perform 
their duties. 

38.—On-Site Inspections. 
The Shop Steward representing Vehicle 

Inspectors shall, in consultation with the 
Supervisor or Senior Vehicle Inspector, ar- 
range for sufficient Vehicle Inspectors to be 
available to meet the demand for on-site 
inspections. 

Schedule 1. 
Parties to Award. 

The following shall be parties to this 
Award: 

Metals and Engineering Workers' 
Union—Western Australia 
1111 Hay Street 
WEST PERTH WA 6005 
Royal Automobile Club of W.A. (Inc) 
228 Adelaide Tferrace 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch and Others 
and 

Western Australian Government Railways Commission 
No. 287 of 1993. 

COMMISSIONER G.L. FIELDING. 
7 May 1993. 

Reasons for Decision (extemporaneous) 
THE COMMISSIONER: This is an application to vary the 
away-from-home and meal allowances as provided in 
Clause 28 of the Railway Employees Award. Clause 
28(2)(c) of that Award currently provides that those 
allowances shall be adjusted in accordance with the rates 
provided in Schedules A and B of the Public Service General 
Conditions of Service and Allowance Award and in 
accordance with the operative dates, as I understand it, in 
that Award. However, all of that is to be subject to 
application and ratification by this Commission. 

It is common ground that in or about November of last 
year the away-from-home and meal allowances were 
adjusted in the relevant public sector award. The Unions 
now bring this application to have those changes ratified for 
the purposes of this Award. The application is some four 
months' late. The Unions do not resile from the fact that they 
ought to have brought the claim earlier. It seems that the 
person who would normally be responsible for processing 
the claim was absent from the office at the relevant time and 
nothing was done about it by others in his absence, as ought 
to have been the case. 

The Railways Commission, pursuant to its longstanding, 
and I suspect now well known, policy, is not prepared to 
consent to any retrospectivity beyond the date on which the 
application was lodged. Thus, pursuant to section 39(3) of 
the Industrial Relations Act 1979, this Commission cannot 
make its award retrospective beyond the date of the 
application. In the circumstances, the changes are to be 
operative on and from 12 March last. 

There is one other change which the Respondent seeks by 
its Answer and Counter Proposal to have made to the clause. 
The Public Service General Conditions of Service and 
Allowances Award currently referred to in the Railway 
Employees Award has since been repealed and replaced by 
the Public Service Award 1992. The Respondent seeks to 
have that reflected in the clause and, furthermore, to reflect 
a change in the Schedules to the old award to be consistent 
with those in the new award. Clearly, that is a change which 
ought to be made. In the circumstances, that change too can 
be made from 12 March for the sake of consistency. 

I therefore indicate that I would be prepared to amend 
Clause 28(2)(c) in accordance with the Respondent's 
Answer and to amend the allowances in Clause 28 in 
accordance with Schedule B of the Applicant's claim. By 
consent the changes are to have effect on and from 12 March 
1993. 

I should perhaps say in closing that the allowances are 
designed to recoup expenses and therefore fall within the 
Allowances Principles, as is common ground between the 
parties. 

Appearances: Mr A.M. Dzieciol on behalf of the 
Applicant 

Mr D.W.L. Detez on behalf of the Respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch and Others 

and 

Western Australian Government Railways Commission. 

No. 287 of 1993. 

Railway Employees' Award No. 18 of 1969. 

COMMISSIONER G.L. FIELDING. 

7 May 1993. 

Order. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr D. Detez on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 12th day of March, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 

Clause 28.—Away From Home and Meal Allowances: 

(A) In subparagraph (2)(a)(ii) delete the rates specified 
and insert in lieu thereof the amounts of "$27.35" and 
"$19.10" respectively. 

(B) Delete placita (2)(a)(iii)(aa) and (bb) and insert in lieu 
thereof the following— 

(aa) For hotel/motel occupied: 

Employees Employees Employees 
—up to with without 
42 days dependants dependants 

—after —after 
42 days 42 days 

per day per day per day 
$ $ $ 

Perth Suburban Area 118.70 59.35 39.55 
South of 26* Lat. 93.20 46.60 31.05 

(bb) For other than hotel/motel occupied—$44.35 per day. 

(C) In paragraph (2)(b) delete the rate specified and insert 
in lieu thereof the amount of "$6.50". 

(D) Delete paragraph (2)(c) and insert in lieu thereof the 
following— 

(c) The allowances in placita (2)(a)(ii) and (iii) and 
paragraph (2)(b) hereof shall be adjusted in 
accordance with the rates provided for in Sched- 
ules C and I of the Public Service Award 1992, 
and with effect in accordance with any operative 
dates of variations in such rates subject to 
application to, and ratification by the Western 
Australian Industrial Relations Commission. 

SECURITY OFFICERS' AWARD 
No. A25 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 161 of 1991. 

COMMISSIONER C.B. PARKS. 
28 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Union application before the 
Commission seeks to amend clause 21.—Wages, of the 
Security Officers' Award (the Award) by replacing the 
existing two classifications contained therein and their 
related wage levels, with a four level structure in which the 
total wage for each level is prescribed in two components, 
a Base Rate and a Supplementary Payment. A new clause 
title, 21.—Classification Structure and Wage Rates is also 
proposed and therefore consequential amendments are 
sought to replace the current title where it appears in clauses 
2.—^Arrangement, and 3.—Area and Scope. Further redraft- 
ing is proposed in relation to the wording of this 
last-mentioned clause but the parties are agreed that the 
suggested wording will not alter the existing scope of the 
Award and will now explicitly exclude coverage of 
employees work within the security industry covered by the 
Clerks' (Control Room Operators) Award. 

As observed {supra), the applicant Union seeks to establish 
. a new classification and wages structure. In addition, the 
claimed levels of total wages are designed to establish new 
wage relativities within the Award and they, in turn, have 
been claimed at levels said to reflect the relative skills 
exercised in comparison with those of classifications in 
several other awards of this Commission. The various goals 
which the applicant Union seeks to achieve are said to be 
those described in pronouncements of, and the Wage 
Principles established by, the Full Bench of the Australian 
Industrial Relations Commission, within National Wage Case 
decisions as adopted by this Commission, sitting in Court 
Session, within its State Wage Case decisions. 

Clause 21.—Wages of the Award currently contains the 
two classifications "Security Officer" and "Security 
Officer (Mobile)" and the related weekly wage rates of 
$345.00 and $360.20 respectively. 

By operation of the Area and Scope clause, the award 
applies to persons employed in the aforenamed callings in 
the industry carried on by the respondents, being the 
businesses named in the Schedule of Respondents. The 
parameters of a "Security Officer's" duties are defined as 
being "to watch and/or guard and/or patrol and/or protect 
premises and/or property; provided that a Security Officer 
may perform incidental duties which need not be of a 
security nature." The Commission knows that the named 
respondents engage in the business of providing security 
services for hire and reward. It is within this current scope 
that the applicant union says it wishes to establish die 
following new classification structure and levels— 

"CLASSIFICATION STRUCTURE 
An employer shall classify existing and new employ- 

ees, as a security officer at a level 1 to 4, according to 
the criteria set out below. Existing employees, and new 
employees upon engagement, shall be informed by the 
employer of the classification into which they have 
been placed. 

SECURITY OFFICER—LEVEL 1 
(1) A Security Officer—Level 1 is an employee who 

performs work to the level of his or her training. 
(2) Indicative of the tasks which an employee at this 

level may perform are the following; 
(a) Watch, guard or protect persons and/or 

premises and/or property; 
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(b) Be stationed at an entrance and/or exit, 
whose principal duties shall include the 
control of movement of persons, vehicles, 
goods and/or property coming out of or going 
into premises or property, including vehicles 
carrying goods of any description, to ensure 
that the quantity and description of such 
goods is in accordance with the requirements 
of the relevant document and/or gate pass and 
who also may have other duties to perform 
and shall include an area or door attendant or 
commissionaire in a commercial building; 

(c) Respond to basic fire/security alarms at their 
designated post; 

(d) In performing the duties referred to above the 
officer may be required to use electronic 
equipment such as hand-held scanners and 
simple closed circuit television systems 
utilising basic keyboard skills. 

SECURITY OFFICER—LEVEL 2 
(1) A Security Officer—Level 2 is an employee who 

performs work above and beyond the skills of an 
employee at Level 1 to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at this 
level may perform are the following: 

(a) Duties of securing, watching, guarding and/ 
or protecting as directed, including responses 
to alarm signals and attendances at and minor 
non-technical servicing of automatic teller 
machines, and is required to patrol in a 
vehicle two of more separate establishments 
or sites; or 

(b) Monitors and responds to electronic intrusion 
detection or access control equipment termi- 
nating at a visual display unit and/or comput- 
erised printout (except for simple closed 
circuit television systems). 

(c) The operation of a public weighbridge by a 
Security Officer appropriately licensed to do 
so. 

(d) May be required to perform the duties of 
Security Officer—Level 1. 

SECURITY OFFICER—LEVEL 3 
(1) A Security Officer—Level 3 is an employee who 

performs work above and beyond the skills of an 
employee at Level 2 to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at this 
level may perform are the following: 
(a) The monitoring and operation of integrated 

intelligent building management and security 
systems terminating at a visual display unit 
or computerised printout which requires data 
input from the Security Officer. 

(b) A Security Officer, who in the opinion of the 
Employer has no previous relevant experi- 
ence at this level, and is undertaking the tasks 
of a Security Officer Level 4 whilst undergo- 
ing training and gaining experience during 
the first 6 months of employment as such. 

(3) A Security Officer Level 3 is also required to 
perform the duties of a Security Officer—Level 1 
and/or Security Officer—Level 2. 

SECURITY OFFICER—LEVEL 4 
(1) A Security Officer—Level 4 is an employee who 

performs work above and beyond the skills of an 
employee at Level 3 to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at this 
level may perform are the following: 
(a) Monitoring, recording, inputting information 

or reacting to signals and instruments related 
to electronic surveillance of any kind within 
a central station. 

(b) Keyboard operation to alter the parameters 
within an integrated intelligent building 
management and/or security system. 

(c) The co-ordinating, monitoring or recording 
of the activities of Security Officers utilising 
a verbal communications system within a 
central station. 

(3) A Security Officer Level 4 is also required to 
perform the duties of Security Officers at Levels 
1 and/or 2 and/or 3." 

The wage scale claimed in relation to the foregoing 
structure is expressed as: 
Classification Base Supplementary Total 

Rate Payment Rate 
$ $ $ 

Security Officer—Level 1 345.00 4.90 349.90 
Security Officer—Level 2 360.20 4.90 365.10 
Security Officer—Level 3 367.50 5.65 373.15 
Security Officer—Level 4 368.00 8.15 376.15 

and is said to be designed to achieve the award reforms 
envisaged by both the Structural Efficiency and the 
Minimum Rates Adjustment Principles of the State Wage 
Case Decision—January 1992 (72 WAIG 191). That is, the 
establishment and phasing in of wage levels relative to 
those, such as the tradesperson and several other employee 
classifications in the metal industry, referred to in the 
National Wage Case Decision—August 1989 (Print H9100) 
and State Wage Case Decision—September 1989 (69 WAIG 
2917). The metal industry classifications, fixed relative to 
the tradesperson within the Metal Trades (General) Award, 
argued as being relevant to the assessment of Security 
Officer wage levels are tabulated and compared hereunder— 

Security Officers Metal Trades (General) Award Tradesperson 
Award Gaim Relativity Comparison 

Gass- Final Wage Base Supp. Total 
ificat- Total Group Rate Payment Wage 
ion & Wage 
Wage $ $ $ $ % 

Level 1 364.60 Level C12 319.20 45.40 364.60 87.4 
Level 2 379.70 — — — — 91.0 

Level CU 337.40 48.10 385.50 92.4 
Level 3 390.10 — — — — 93.5 
Level 4 401.50 — — — — 96.0 

Level C10 365.20 52.0) 417.20 100.0 
(Tradesperson) 

Support for the claimed relativities with a metal trade- 
sperson, the Union submits, is also to be found in a 
comparison with wage levels approved by the Commission 
in the Contract Cleaners Award and the Shop and 
Warehouse (Wholesale and Retail Establishments) Award, 
particularly for the classifications of "Cleaner" and "Shop 
Assistant". Respectively, these two classifications prescribe 
wage levels assessed as appropriate at 87.4% and 94.0% of 
the wage for a metal tradesperson. It is further argued that 
the Commission should also be influenced by what has 
occurred elsewhere in Australia where new classification 
structures and the fixation of wage relativities in the security 
industry have been established. Emphasis is placed upon a 
decision of the Industrial Relations Commission of Victoria 
in Full Session, relating to the Security Employees Award 
(Decision D91/0069). Therein, save for an additional level, 
designated 5, the same classification structure and final total 
wage relativities expressed as a percentage of that for a 
metal tradesperson, as now claimed in Western Australia, 
were approved in March 1991. 

The Union says that having established, in its view, the 
appropriate classification structure and related final total 
wage levels for this state relative to a metal tradesperson, 
it proposes that, when fully introduced, the final total wages 
will be divided into Base Rate and Supplementary Payment 
components with the relationship of 87.5% to 12.5% 
respectively, as is applicable within the Metal Trades 
(General) Award. Although this claimed percentage rela- 
tionship between the two components is not a matter which 
will effect this decision, it is apposite to record for future 
considerations that the actual relationship is currently 85.8% 
to 14.2%. 

The Union says that levels 1 and 2 of the claimed structure 
readily align with the duties required to be performed by a 
Security Officer or a Security Officer (Mobile), respectively. 
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It is on this basis that the Union asserts it has correctly 
proposed that the existing Award wage rates of $345.00 and 
$360.20 be retained as the transition^ Base Rates for levels 
1 and 2 until the necessary minimum rate adjustment is 
applied to achieve total wage relationships of 87.4% and 
91.0% with the metal tradesperson. 

In view of the proposed levels 3 and 4 being new, and no 
relevant Base Rates currently existing for these levels, it 
therefore became necessary to establish transitional Base 
Rates, or so it is said. It is on this premise that the Union 
says it claimed the Base Rates $367.50 and $368.00, based 
on what has occurred in Victoria. Complementary minimum 
rate adjustments have then been calculated for these two 
levels so as to achieve 93.5% and 96.0% total wage 
relationships with the metal tradesperson. By applying tWs 
process the Union arrived at minimum rate adjustments of 
$19.60—level 1, $19.50—level 2, $22.60—level 3 and 
$32.50—level 4, each to be introduced in four increments, 
the first increments being those claimed in this application 
ie $4.90, $4.90, $5.65 and $8.15 respectively (exhibit 4.5). 

At the request of the Union, inspections of security 
services provided by four respondents to the Award where 
undertaken at the Perth International Airport, QV1 (a 
business district high-rise building), Perth Central Law 
Courts, and the Ministry of Education building. In addition, 
inspections were conducted at two metal industry establish- 
ments, a foundry and a transformer manufacturer, both 
principally operating under coverage of the Metal Trades 
(General) Award. A further inspection was undertaken at the 
engineering workshop of Transperth. 

Messrs R. Wereik, P.A. Davis, R.J. Tapiata, R.E. Fischer 
and P.J. Clover, Security Officers each employed at one of 
the sites inspected where contract security services are 
provided, testified as to the nature of security work involved 
at those sites, the training required to undertake that work, 
the duties performed, the responsibility exercised and, in 
addition, their knowledge of security work generally from 
experience gained elsewhere in the industry. Mr J. Mar- 
rapodi, a public servant employed at the Ministry of 
Education and responsible for the co-ordination of the 
contract security service provided to the Ministry, explained 
the nature of the security service provided to his employer, 
the duties required of the allocated security officers, and the 
extent of their power to make discretionary decisions in the 
course of performing their duties. 

For comparative purposes, Ms T.G. Knighton, a shop 
assistant and Mr S.J. Davis, a cleaner, were called by the 
Union to explain the nature of their duties and the degree 
of training necessary to adequately perform those duties. 

The respondent employers oppose the Union claims. 
Essentially the thrust of their argument in opposition is one 
of principle. Some matters of detail were addressed to 
highlight that the basis of the Union claim is flawed. 

On behalf of the respondent employers it is argued that 
the Union has failed to discharge the onus to show that the 
four claimed levels of skill and responsibility are those 
appropriate for Security Officers. Further, there has been a 
failure to show that such levels compare with a metal 
tradesperson in the percentage relationships sought to be 
established and thus the claims should be refused. It was also 
argued that the claimed classification structure and wage 
relativities have not been developed in consideration of the 
security industry as it operates in Western Australia. 

The Union's application is, according to the respondent, 
an attempt to flow what has been introduced by consent of 
the award parties in Victoria, and what has subsequently 
influenced similar consent arrangements in other states. The 
Union, it is said, has failed to demonstrate, by way of 
evidence, that the Victorian structure is relevant to the work 
of Security Officers in Western Australia. 

No testimony was brought on behalf of the respondents 
to rebutt that given by witnesses for the Union, nor to test 
the validity of the Victorian structure and relativities, and 
similar award arrangements in other states, approved within 
Wage Principles essentially the same as those applicable to 
this Commission. 

The Commission is in no doubt from the form of the 
application before it and the submissions and documentary 
material put in support thereof, that the catalyst which 
activated these claims is what has occurred in Victoria. 

It is apparent to the Commission that as a consequence 
thereof the applicant failed to carefully consider all 
implications of the adopted descriptions of the indicative 
tasks. Clearly in level 1, "(to) Watch, guard or protect 
persons" and "(to operate) a public weighbridge", are 
references, which because of their indicative role represent 
principal, and not incidental, duties for a Security Officer. 
These references, in my view, are therefore in direct conflict 
with the scope of the Award as presently limited by the 
definition of a Security Officer. That is, the watching, 
guarding, patrolling or protecting property or premises and 
other incidental duties. It is equally clear from the testimony 
of the Security Officers that all other descriptions within the 
indicative tasks are principal duties performed by such 
officers. Additionally, that such duties in the ascending 
levels require increasing degrees of skill, knowledge and 
discretionary judgement. 

Presently the Award Classifications recognise the limited 
difference between a mobile officer and all other officers. 
The weight of the oral evidence, supported by the 
inspections, shows that the present structure does not 
adequately grade the work of Security Officers or provide 
a commensurate wage structure. That should be rectified. 

From the evidence, and a consideration of the wage 
structures adopted for security industry employees else- 
where in Australia, particularly in Victoria, the classification 
structure and internal total wage relativities claimed appear 
equally appropriate to the industry in Western Australia. 
That is, subject to an alteration to the descriptions on levels 
1 and 2 to remove any conflict with the present scope of the 
Award. 

Such internal wage relativities need also be compared 
externally, particularly with those of the metal industry 
tradesperson and other classifications in that industry. No 
direct evidence was brought before the Commission to 
equate the work of Security Officers with classifications in 
the metal industry. However, inspections of the work of 
metal industry classifications, particularly those related in 
value at 92.4% of the metal tradesperson, revealed that the 
levels 3 and 4 claimed for Security Officers exercised 
greater degrees of responsibility and discretionary decision 
making than the metal industry employee. That, I am 
satisfied, should attract higher wage levels. A reconsidera- 
tion of the wage structure in the claim, notwithstanding it 
was established in Victoria, when compared to the metal 
industry classification values, is appropriate. Thus I am 
satisfied that the claimed wage relativities are correct both 
internally and externally. The latter also being reinforced by 
the relativities this Commission has approved for Cleaners 
and Shop Assistants. 

The Commission has been requested by the applicant 
Union to approve what is described as an Implementation 
Manual (exhibit 4.2). I decline to do that because its contents 
have not been addressed by either party. However, I make 
the observation, having perused the document, that an aid 
of this type may assist the smooth introduction of the 
minimum rate adjustments. 

It is my view that the new classification structure and 
related Base Rates and Supplementary Payments should 
commence to operate on and from 1 July 1993. 

However, until such time as the complete structure 
commences to operate, the existing classifications should 
continue in force. In addition thereto, the Supplementary 
Payments approved by the Commission for levels 1 and 2 
of the new structure, shall apply respectively from the 
beginning of the first pay period commencing on or after 
today's date. It is from this date the timing of future 
miminum rate adjustment increments should be measured. 



Appearances: Ms D. A. Blaskett appeared on behalf of the 
applicant. 

Mr G.R. Blyth appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 161 of 1991. 

COMMISSIONER C.B. PARKS. 
17 May 1993. 

Order. 
HAVING heard Ms D.A. Blaskett and later Ms K. Digwood 
on behalf of the Applicant and Mr G.R. Blyth on behalf of 
the Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 28 April 1993 
or as otherwise specified therein. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the number and title 21.—Wages and insert 
in lieu thereof the numbers and titles— 

21 A. Wages 
21. Classification Structure and Wage Rates 

B. Insert after the number and title 34.—Structural 
Efficiency and Award Modernisation the follow- 
ing new number and title— 
35. Transition and Implementation: Classifica- 

tion Structure 
2. Clause 3.—Area and Scope: Delete this clause and 

insert in lieu thereof— 
3—Area and Scope. 

This award shall apply to all officers in the callings set 
out in Clause 21 A.—Wages, or alternatively Clause 
21.—Classification Structure and Wage Rates, in the 
industry carried out by the respondents throughout the State 
of Western Australia; provided that this award shall not 
apply to those employees employed as Control Room 
Operators pursuant to the Clerks' (Control Room Operators) 
Award No. A 14 of 1981. 

3. Clause 21.—Wages: 
Delete this clause and insert in lieu thereof— 

21A—Wages. 
This clause shall cease to have force or effect on and from 

1 July 1993, being the date upon which clause 21.— 
Classification Structure and Wage Rates of this award 
commences to operate. 

(1) The minimum total rate of wages payable under this 
award shall be as follows:— 

(a) Base Supple- Tbtal 
Rate mentary Rate 

$ Payment $ 
$ 

Security Officer 345.00 4.90 349.90 
Security Officer 
(Mobile) 360.20 4.90 365.10 

(b) A Probationary Security Officer shall be paid 96% 
of the total wage rate prescribed for a Security 
Officer or Security Officer (Mobile), whichever is 
applicable and, if the Officer is a casual, the casual 
loading referred to in subclause (2) of this clause. 

(c) The supplementary payments prescribed in para- 
graph (a) hereof represents a payment in lieu of 
equivalent overaward payments. Thus, existing 
overaward payments may be absorbed by the 
employer to the extent of the supplementary 
payments set out in paragraph (a) hereof. 

(2) A casual officer shall be paid 20% of the ordinary rate 
in addition to the ordinary rate for the calling in which 
he/she is employed, with a minimum engagement of three 
hours to be worked in a continuous shift. 

(3) Senior Officers:— 
Any officer placed in charge of other officers shall be paid 

in addition to the appropriate wage prescribed, the fol- 
lowing:— 

Per Week 
$ 

(a) if placed in charge of not less 16.60 
than 3 and not more than 10 other 
officers 

(b) if placed in charge of not less 25.50 
than 10 and not more than 20 
other officers 

(c) if placed in charge of more than 32.70 
20 other officers 

(4) Additional Allowances:— 
Officers who fulfill certain requirements as directed and 

use various qualifications in the performance of their duties 
shall be paid, in addition to the appropriate wage prescribed, 
the following:— 

(a) Security Officers and above who are required to 
possess a recognised first aid certificate as a 
condition of employment, $6.56 per week extra. 

(b) Security Officers required to drive emergency 
vehicles, $2.77 per day for each day that a vehicle 
is driven in an emergency situation. 

(c) Security Officers who are required to attend and 
reset alarm panels, $4.10 per week or 82 cents per 
day in the case of employees who work part-time 
or casual. 

(d) Security Officers who are required to carry 
firearms in the performance of their duties, $10.25 
per week, or $2.05 per day for each day a firearm 
is carried. 

(e) Security Officers required to hold a licence in 
accordance with the provisions of the Security 
Agents' Act shall have, in the second and 
subsequent years of employment 50% of the cost 
of the licence reimbursed by the employer. 

4. Clause 21 A.—Wages: Insert after this clause the 
following new clause— 

21—Classification Structure and Wage Rates. 
This clause shall operate on and from 1 July 1993. 
(1) (a) CLASSIFICATION STRUCTURE 

An employer shall classify existing and new 
employees, as a security officer at a level 1 to 4, 
according to the criteria set out below. Existing 
employees, and new employees upon engagement, 
shall be informed by die employer of the 
classification into which they have been placed. 
SECURITY OFFICER—LEVEL 1 
(1) A Security Officer—Level 1 is an employee 

who performs work to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following; 

(a) Watch, guard or protect premises and/or 
property; 



(b) Be stationed at an entrance and/or exit, 
whose principal duties shall include the 
control of movement of persons, vehi- 
cles, goods and/or property coming out 
of or going into premises or property, 
including vehicles carrying goods of 
any description, to ensure that the 
quantity and description of such goods 
is in accordance with the requirements 
of the relevant document and/or gate 
pass and who also may have other duties 
to perform and shall include an area or 
door attendant or commissionaire in a 
commercial building; 

(c) Respond to basic fire/security alarms at 
their designated post; 

(d) In performing the duties referred to 
above the officer may be required to use 
electronic equipment such as hand-held 
scanners and simple closed circuit tele- 
vision systems utilising basic keyboard 
skills. 

SECURITY OFFICER—LEVEL 2 
(1) A Security Officer—Level 2 is an employee 

who performs work above and beyond the 
skills of an employee at Level 1 to the level 
of his or her training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following: 
(a) Duties of securing, watching, guarding 

and/or protecting as directed, including 
responses to alarm signals and atten- 
dances at and minor non-technical serv- 
icing of automatic teller machines, and 
is required to patrol in a vehicle two of 
more separate establishments or sites; or 

(b) Monitors and responds to electronic 
intrusion detection or access control 
equipment terminating at a visual dis- 
play unit and/or computerised printout 
(except for simple closed circuit televi- 
sion systems). 

(c) May be required to perform the duties 
of Security Officer—Level 1. 

SECURITY OFFICER—LEVEL 3 
(1) A Security Officer—Level 3 is an employee 

who performs work above and beyond the 
skills of an employee at Level 2 to the level 
of his or her training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following: 
(a) The monitoring and operation of inte- 

grated intelligent building management 
and security systems terminating at a 
visual display unit or computerised 
printout which requires data input from 
the Security Officer. 

(b) A Security Officer, who in the opinion 
of the Employer has no previous rele- 
vant experience at this level, and is 
undertaking the tasks of a Security 
Officer Level 4 whilst undergoing train- 
ing and gaining experience during the 
first 6 months of employment as such. 

(3) A Security Officer Level 3 is also required 
to perform the duties of a Security Officer— 
Level 1 and/or Security Officer—Level 2. 

SECURITY OFFICER—LEVEL 4 
(1) A Security Officer—Level 4 is an employee 

who performs work above and beyond the 
skills of an employee at Level 3 to the level 
of his or her training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following: 
(a) Monitoring, recording, inputting infor- 

mation or reacting to signals and instru- 
ments related to electronic surveillance 
of any kind within a central station. 

(b) Keyboard operation to alter the parame- 
ters within an integrated intelligent 
building management and/or security 
system. 

(c) The co-ordinating, monitoring or re- 
cording of the activities of Security 
Officers utilising a verbal communica- 
tions system within a central station. 

(3) A Security Officer Level 4 is also required 
to perform the duties of Security Officers at 
Levels 1 and/or 2 and/or 3." 

(b) WAGE RATES 
The minimum total rate payable under this 

award shall be as follows: 
(a) Base Supple- Total 

Rate mentary Rate 
$ Payment 

« 
$ 

Security Officer— 345.00 4.90 349.90 
Level 1 
Security Officer— 360.20 4.90 365.10 
Level 2 
Security Officer— 367.50 5.65 373.15 
Level 3 
Security Officer— 368.00 8.15 376.15 
Level 4 

(2) A probationary Security Officer shall be paid 96% of 
the weekly wage rate prescribed for a Security Officer— 
Level 1 or Security Officer—Level 2 whichever is applica- 
ble and, if the officer is a casual, the casual loading referred 
to in subclause (4) of this clause. 

(3) The supplementary payments set out in paragraph (b) 
of subclause (1) above represent a payment in lieu of 
equivalent overaward payments. Thus, existing overaward 
payments may be absorbed by the employer to the extent of 
the supplementary payments set out in paragraph (b) of 
subclause (1) of this clause. 

(4) A casual officer shall be paid 20% of the ordinary rate 
in addition to the ordinary rate for the calling in which 
he/she is employed, with a minimum engagement of three 
hours to be worked in a continuous shift. 

(5) Senior Officers:— 
Any officer placed in charge of other officers shall be paid 

in addition to the appropriate wage prescribed, the fol- 
lowing:— 

Per Week 
$ 

(a) if placed in charge of not less 16.60 
than 3 and not more than 10 other 
officers 

(b) if placed in charge of not less 25.50 
than 10 and not more than 20 
other officers 

(c) if placed in charge of more than 32.70 
20 other officers 

(6) Additional Allowances:— 
Officers who fulfill certain requirements as directed and 

use various qualifications in the performance of their duties 
shall be paid, in addition to the appropriate wage prescribed, 
the following:— 

(a) Security Officers and above who are required 
to possess a recognised first aid certificate as 
a condition of employment, $6.56 per week 
extra. 

(b) Security Officers required to drive emer- 
gency vehicles, $2.77 per day for each day 
that a vehicle is driven in an emergency 
situation. 



(c) Security Officers who are required to attend 
and reset alarm panels, $4.10 per week or 82 
cents per day in the case of employees who 
work part-time or casual. 

(d) Security Officers who are required to carry 
firearms in the performance of their duties, 
$10.25 per week, or $2.05 per day for each 
day a firearm is carried. 

(e) Security Officers required to hold a licence 
in accordance with the provisions of the 
Security Agents' Act shall have, in the 
second and subsequent years of employment 
50% of the cost of the licence reimbursed by 
the employer. 

5. Clause 34.—Structural Efficiency and Award Moder- 
nisation: Insert after this clause the following new clause— 

35—Transition and Implementation: Classification 
Structure. 

The wage rate and classification structure set out in 
Clause 21.—Classification Structure and Wage Rates is to 
be implemented on and from 1 July 1993. The following 
mechanism regulating the orderly transition to the new 
structure and wage rates is to be applied:— 

(1) On and from 1 July 1993 an employee's classifica- 
tion and wage rate shall be determined in 
accordance with Clause 21.—Classification 
Structure and Wages Rates, of this Award. 

(2) Upon transition to the new classification structure 
employees shall perform work in accordance with 
their new classification as detailed in Clause 
21.—Classification Structure and Wage Rates, of 
this Award. 

(3) Any disputes in relation to the transition or 
implementation of the new classification and wage 
rate structure, or arising from award variations shall 
be dealt with in accordance with Clause 31.— 
Dispute Settlement Procedure, or this Award. 

Provided that in the event of the matter 
remaining unresolved either party may refer the 
matter to the Western Australian Industrial Rela- 
tions Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 161 of 1991. 

COMMISSIONER C.B. PARKS. 
26 May 1993. 

Correction Order. 
WHEREAS errors occurred in Order No. 161 of 1991 dated 
17 May 1993, the following corrections are made: 

1. In order number 4, subclause (l)(a)— 
A. Replace the word 'of appearing in the phrase 

"two of more" in placitum (a), subparagraph (2) 
of SECURITY OFFICER—LEVEL 2, with the 
word 'or'. 

B. Delete the quotation mark at the conclusion of 
subparagraph (3) of SECURITY OFFICER- 
LEVEL 4. 

2. In order number 5, replace the word 'or' appearing in 
the phrase "Dispute Settlement Procedure, or this Award" 
in the first paragraph of subclause (3), with the word 'of. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No. 11 of 1951 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian 

Branch 
and 

Bunnings Pty Ltd and Others 
No. 682 of 1993. 

Timber Yard Workers Award No. 11 of 1951 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Mr R.A. Keegan on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission being satisfied that the application 
conforms to the Minimum Rates Adjustment principle of the 
State Wage Principles, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Timber Yard Workers Award No. 11 of 
1951 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of June 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Wages: Delete subclauses (1) and (2) of 

this clause and insert in lieu the following: 
(1) Broad- Base Supple- Total 

banded Base mentary Minimum 
Groups Payment Award Rate 

(38 hours) 

1 284.80 40.60 325.40 
2 299.50 42.50 342.00 
3 319.20 45.40 364.60 
4 337.40 48.10 385.50 
5 365.20 52.00 417.20 
6 383.50 54.60 438.10 

(2) Classification: ( 
(a) Breaking down saws: 

(i) Sawyers planking out and 
flitching to size with fully 
mechanised unit 

(ii) Sawyers as in (i) other than 
operating fully mechanised 
unit 

(iii) Sawyers other than (i) or (ii) 
(iv) Assistants including hookman 

other than item (v) 
(v) Hookman who in addition 

operates chain or other power 
driven saw 

(vi) Log measurer 
(b) Benchperson: 

(i) No. 1 
(ii) No. 2 

(iii) No. 3 
(iv) No. 4 

(c) Stub Edger 
(d) Dockers—Log Sawmilling Section: 

(i) Responsible person at main 
dockers 

(ii) Tallyperson at main docker 
(iii) Dockerperson at main docker 
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(iv) Responsible person other 
dockers 

(v) Tallyperson other dockers 
(vi) Dockerperson other dockers 

(e) Pullers-out and/or Assistants on 
No. 1 Bench: 

(i) Single handed on dead or 
hand propelled roller 

(ii) Double handed as in (i) 
(iii) Others 

(f) Pullers-out and/or Assistants on 
No. 2 Bench 

(g) Pullers-out and/or Assistants on 
No. 3 Bench 

(h) Power driven cross cut sawyer 
other than docking saw 

(i) Mill or Yard Hand 
(j) Kiln Attendant 
(k) (i) Saw Doctor 

(ii) Saw Doctor Special Skills 
(1) Saw Sharpener 

(m) Stacker for seasoning by means of 
stripping or other recognised 
method 

(n) Tallyperson (other than paragraphs 
(f) and (u)): 

(i) Who is responsible for the 
making up of clients' orders 
for delivery 

(ii) Other 
(o) (i) Watchperson 

(ii) Gatekeeper who is required to 
do administrative duties 

(p) (i) Dockerperson or other em- 
ployee who grades, selects or 
colour matches timber for 
joinery or machining sections 

(ii) Double end docker 
(q) Woodmachining Sections: 

(i) Shaper 
(ii) Grinder whose principal duty 

is grinding knives and cutters 
(iii) General Jointer and operator 

of sticker machine 
(iv) Flooring machinist—fast feed 
(v) Fast feed sizer 

(vi) Mosaic flooring machinist 
and moulding machinist or 
two, three or four sides 
planer— 
(aa) who is required to set up 

the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is not required to set 
up the machine but is 
required to operate, and 
then only from such time 
as he/she is required so 
to act 

(vii) Buzzer: 
(aa) when required to do 

other than planing one 
face and squaring edge 
and is required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is required to set up 
the machine but is not 
required to do other than 
planing one face and 

edge and then only from 
such time as he/she is 
required so to act 

(cc) who is not required to set 
up the machine and is 
only required to buzz one 
face and one edge and 
then only from such time 
as he/she is required so 
to act 

(viii) Single/Double End Tenoner: 
(aa) who is required to set up 

the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is not required to set 
up his/her own machine 
but is required to operate 
the machine and then 
only from such time as 
he/she is required so to 
act 

(ix) Thicknesser: 
Dovetailer: 
(aa) Thicknesser who is re- 

quired to set up the ma- 
chine and do other than 
just planing timber all 
round and then only from 
such time as he/she is 
required so to act 

(bb) Thicknesser who is not 
required to set up the 
machine and only plane 
timber all round and only 
from such time as he/she 
is required so to act 

(cc) Dovetailer who is re- 
quired to set up the ma- 
chine and then only from 
such time as he/she is 
required so to act 

(dd) Dovetailer who is not 
required to set up the 
machine but is required 
to operate, and then only 
from such time as he/she 
is required so to act 

(x) Chain Morticer. 
Morticer: 
Finger Jointer: 
(aa) who is required to set up 

the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is not required to set 
up the machine but is 
required to operate the 
machine and then only 
from such time as he/she 
is required so to act 

(xi) Grader behind fast feed floor- 
ing machine 

(xii) (aa) Grader and Feeder, fast 
feed mosaic flooring ma- 
chine who is required to 
set up the machine and 
then only from such time 
as he/she is required so 
to act 

(bb) Grader and Feeder, fast 
feed mosaic flooring ma- 
chine who is not required 
to set up the machine and 
then only from such time 
as he/she is required so 
to act 
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(cc) Multi Saw Operator who 
is required to set up the 
machine and then only 
from such time as he/she 
is required so to act 

(dd) Multi Saw Operator who 
is not required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 

(ee) Mitre Docking Saw Op- 
erator who is required to 
set up the machine and 
then only from such time 
as he/she is required so 
to act 

(ff) Multiple Mitre Docking 
Saw Operator 

(gg) Operator Panel and Wall 
Saws who is required to 
to set up the machine 

(hh) Operator Panel and Wall 
Saws who is not required 
to set up the machine 

(xiii) Tailer-out four sided planing 
machine 

(xiv) Floor sanding machine 
(xv) Wood Timer using hand tools 

(xvi) (aa) Laminated beam assem- 
bler 

(bb) Laminated beam layout 
coordinator 

(xvii) (aa) Adhesive Section Opera- 
tor, who is required to 
mix glue and perform 
quality testing 

(bb) Adhesive Section Assis- 
tant who is required to 
mix glue 

(cc) Adhesive Section Assis- 
tant 

(xviii) Gang nail truss press operator 
(xix) Gang nail truss hand 

(r) Re-Sawing: 
(i) Circular sawyer cutting to 

depth V/i inches or over 
(ii) Tailer-out to above 

(iii) Circular sawyer cutting to 
depth of under 772 inches 

(iv) Tailer-out to above 
(v) Bandsaw roller recut— 

(aa) Large-using blade over 3 
inches 

(bb) Tailer-cut to above 
(cc) Small-using blade not 

over 3 inches 
(dd) Tailer-cut to above 

(s) Orderperson—whose duties in- 
clude responsibility for rail con- 
signment 

(t) Packer 
(u) Mundijong Treatment Plant 

(i) Pine Pole De-barking Ma- 
chine Operator 

(ii) Pine Pole De-barking Ma- 
chine Pullers-out who is re- 
quired to grade and tally logs 
and then only from such time 
as he/she is required so to act 

(iii) Pine Pole Treatment Plant 
Operator 

(v) Adults employed in grading, as- 
sembling and packing mosaic 
flooring pieces 

No. 29 of 1969. 
WARD ASSISTANTS (MENTAL HEALTH 

SERVICES) AWARD 1966 
No. 35 of 1966. 

OFFICERS' AWARD 1988 
No. AS of 1989. 

TEACHERS' AIDES' AWARD, 1979 
No. R4 of 1979. 

RECREATION CAMPS (DEPARTMENT FOR 
SPORT AND RECREATION) AWARD 

No. A28 of 1985. 
RANGERS (NATIONAL PARKS) CONSOLIDATED 

AWARD 1987 
No. A17 of 1981. 

MENTAL HEALTH REHABILITATION 
ASSISTANTS AWARD, 1965 

No. 36 of 1965. 
HOSPITAL LAUNDRY AND LINEN SERVICE 

(GOVERNMENT) AWARD, 1982 
No. A36 of 1981. 

HOSPITAL EMPLOYEES' (PERTH DENTAL 
HOSPITAL) AWARD 1971 

No. 4 of 1970. 
HEALTH WORKERS—COMMUNITY AND CHILD 

HEALTH SERVICES AWARD, 1980 
No. R21 of 1979. 

GARDENERS (GOVERNMENT) 1986 AWARD 
No. A16 of 1983. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R7 of 1978. 
COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979 

No. R7A of 1979. 
COMMUNITY WELFARE DEPARTMENT 

HOSTELS AWARD 1983 
No. A27 of 1981. 

CLEANERS AND CARETAKERS (METROPOLITAN 
MARKET TRUST) AGREEMENT, 1967 

No. AG 9 of 1967. 
CULTURAL CENTRE AWARD 1987 

No. A 28 of 1988. 
CLEANERS AND CARETAKERS (GOVERNMENT) 

AWARD 1975 
No. 32 of 1975. 

CMLDRENS SERVICES (GOVERNMENT) AWARD 
19S9 

No. A29 of 1985 and PSA A29A of 1985. 
CHILD CARE WORKERS (EDUCATION 

DEPARTMENT) AWARD 
No. A20 of 1984. 

THE TEACHERS' (KINDERGARTENS) AWARD 
1964 

No. 22 of 1963. 
HOSPITAL WORKERS (GOVERNMENT) AWARD 

No. 21 of 1966. 
Editor's Note: Matter No. A4 of 1992 is published in full 

(73 WAIG 1489). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.40—Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Zoological Gardens Board and Others. 

Nos. 1427-1447 of 1992. 
Zoological Gardens Employees Award 1969. 

Ward Assistants (Mental Health Services) Award 1966. 



Western Australian Mint Security Officers' Award 1988. 
Teachers' Aides' Award, 1979. 

Recreation Camps (Department for Sport and Recreation) 
Award. 

Rangere (National Parks) Consolidated Award 1987. 
Mental Health Rehabilitation Assistants Award, 1965. 

Hospital Laundry and Linen Service (Government) Award, 
1982. 

Hospital Employees' (Perth Dental Hospital) Award 1971. 
Health Workers—Community and Child Health Services 

Award, 1980. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award. 
Country High School Hostels Award, 1979. 

Community Welfare Department Hostels Award 1983. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967. 
Cultural Centre Award 1987. 

Cleaners & Caretakers (Government) Award 1975. 
Childrens Services (Government) Award 1989. 

Child Care Workers (Education Department) Award. 
The Teachers' (Kindergartens) Award 1964. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSIONER J.A. NEGUS. 
25 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: This group of applications, which 
proceeds by consent, is complementary to the issuance of 
the new award known as the Miscellaneous Government 
Conditions and Allowances Award No. A4 of 1992. That 
award was created to consolidate the conditions of service 
and allowances for Government wages employees into a 
single document. One purpose of these applications is to 
delete, where appropriate, those provisions in these twenty 
one associated awards which have to that extent been 
superseded by the new award. 

The second purpose of the parties is to give effect to the 
2.5% increase in wages and allowances which became 
available pursuant to the Structural Efficiency Principle 
enunciated in the State Wage Decision of June 1991 (71 
WAIG 1723). 

Ms Digwood, who appeared with Ms Jackson on behalf 
of the applicant union, advised the Commission that the 
co-operative efforts of the parties to these proceedings 
closely mirrored the achievements of the Civil Service 
Association and the Government when they persuaded the 
Commission as presently constituted to approve the 2.5% 
adjustment in some ten awards held by the Association in 
November 1991. 

In these awards, in each application, an amendment to the 
contract of service clause is sought so as to comply with the 
requirement of the Structural Efficiency Principle which 
clarifies the employers' right to direct employees in their 
duties. 

One of the several matters reported upon by the advocates 
to support their assertion that the pursuit of structural 
efficiency is ongoing, co-operative and effective was the 
introduction of permanent part-time working arrangements. 
I raised with these parties the problem of reconciling 
part-time service with annual incremental wage movements 
in the same vein as I have previously adopted when issuing 
the Public Service Award 1992. To ensure that the inherent 
problems can be properly addressed by the parties, the 
appropriate clauses have been included in a Liberty to Apply 
Clause when necessary in each of the awards subject to these 
applications. 

The advocates reported to the Commission on the 
progress made with each of the awards in turn in relation 
to the requirements of the Structural Efficiency Principle 
and I am satisfied by that information that the wage increase 
of 2.5% can be approved with effect, as agreed by the 

parties, from the beginning of the first pay period 
commencing on or after 28 January 1993. 

Appearances: Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant. 

Ms V. Zupanovich on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
New Award and Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Sir Charles Gairdner Hospital and Others. 

No. A4 of 1992. 
Miscellaneous Government Conditions and Allowances 

Award, 
and 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch, 

and 
Zoological Gardens Board and Others. 
Nos. 1427-1447 (inclusive) of 1992. 

Zoological Gardens Employees Award 1969. 
Ward Assistants (Mental Health Services) Award 1966. 

Western Australian Mint Security Officers' Award 1988. 
Tfeachers' Aides' Award, 1979. 

Recreation Camps (Department for Sport and Recreation) 
Award. 

Rangers (National Parks) Consolidated Award 1987. 
Mental Health Rehabilitation Assistants Award, 1965. 

Hospital Laundry and Linen Service (Government) Award, 
1982. 

Hospital Employees' (Perth Dental Hospital) Award 1971. 
Health Workers—Community and Child Health Services 

Award, 1980. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award. 
Country High School Hostels Award, 1979. 

Community Welfare Department Hostels Award 1983. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967. 
Cultural Centre Award 1987. 

Cleaners & Caretakers (Government) Award 1975. 
Childrens Services (Government) Award 1989. 

Child Care Workers (Education Department) Award. 
The Tfeachers' (Kindergartens) Award 1964. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSIONER J.A. NEGUS. 
16 April 1993. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: The Reasons for Decision in 
relation to both of these matters or groups of matters were 
published simultaneously, for good reason, on 25 February 
1993. 

The applications had been before the Commission, by 
consent, on 14 January and 20 January. They were 
interdependent and generated minutes of proposed orders in 
some detail and in considerable volume. The publication of 
the reasons was therefore withheld until the final draft 
minutes were completed. 

In the meantime, there occurred a set of extraordinary 
happenings which have made it necessary to publish these 
further Reasons for Decision. These subsequent reasons 
arise in response to an application by the respondent 
employers for all of the matters to be re-opened and re-listed 
so that fresh evidence might be introduced 'to ensure a fair 
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and just outcome'. In dealing with that application it is 
necessary to outline the history of the matters as recorded 
in the Commission's files. 

Application No. A4 of 1992 was lodged on 9 September 
1992; answers were filed on 7 October 1992. Statutory 
notice and service requirements as directed by the Chief 
Commissioner were complied with and the Applicant Union 
requested a listing for hearing 'by consent' on 22 December 
1992. 

The group of applications No. 1427-1447 (inclusive) of 
1992 was filed on 11 November 1992; answers were filed 
on 11 January 1993 and a request for hearing was lodged 
on 11 January. The dates are in no way accidental because 
the group of applications was complementary to the 
ratification by the Commission of the new award, A4 of 
1992. The purpose of A4 was to consolidate a common set 
of conditions and allowances for employees covered by the 
twenty one separate awards; it followed that amendments 
were required to those awards as a matter of good 
housekeeping. The operative dates of the orders in all 
matters were synchronised to the same purpose. 

By letter dated 18 February 1993, the Commission 
received a request from an Assistant Director at the 
Department of Productivity and Labour Relations (DOPLR) 
for all of the applications to be re-listed to enable the 
Respondents to make further submissions. The following 
reasons for the request were given:— 

1. As a result of the election of a new Government 
of Western Australia, previous instructions and 
authorisations in respect to the above matters are 
no longer applicable. 

2. Instructions are currently being finalised." 
On 25 February 1993, the parties were notified that a 

Speaking to the Minutes was listed for 17 March, the letter 
seeking a re-listing was drawn to attention and the parties 
and interveners were invited to make submissions relating 
to 

" (a) —the competence of such a request 
(b) —the merit of the request. " 

In the days preceding 17 March, the Commission received 
further related correspondence from the Department of 
Conservation and Land Management, the Health Depart- 
ment of W.A., the Western Australian Mint and the Art 
Gallery of W.A. The common thread of these letters was that 
the respondents had, in fact, not consented to the new award 
(A4 of 1992); their position had not been put to the 
Commission. The grave implication forced upon one from 
the tone of the letters was that the advocate for the 
respondents at the initial proceedings had either misled the 
Commission or had acted outside instructions. 

On 17 March, the time available permitted debate only 
on the question of the power to re-open proceedings. The 
Commission was assisted by submissions from Mr S.M. 
Billing for the Respondents, Ms D.A. Blaskett for the 
Applicant Union, Mr M.A. O'Connor for the Chamber of 
Commerce and Industry, Mr A. Cooke for the Trades and 
Labor Council and Mr N. Marthins for the Minister for 
Productivity and Labour Relations. 

Those submissions were wide ranging and comprehensive 
and they were well supported by preccdental authorities. I 
refrain from a repetitive summary of the arguments put, not 
for any lack of respect for the advocates, but in the interests 
of expedition which I am confident is a desire shared by all 
concerned. 

The factors to be considered by the Commission have 
been fully canvassed by the Full Bench in Mt Newman 
Mining Co. v. AMWSU and Another 61 WAIG 1043 and 
again in SUA v. Dampier Salt and Another 71 WAIG 3154. 
It is quite clear from these decisions that the Commission 
is not funaus officio until the final order arising from any 
matter is signed, sealed and deposited in the Registry. It is 
therefore within jurisdictional power for the Commission to 
entertain an application for a hearing to be re-opened. This 
was indicated to the parties on 17 March and a further 
hearing date was set for 1 April so as to allow Mr Billing 
the opportunity to discharge the onus of convincing the 

Commission that further submissions in relation to the initial 
applications should be received. 

On that occasion, Ms Jackson replaced Ms Blaskett for 
the Applicant and Mr Billing adduced oral testimony from 
Ms V. Zupanovich, the original advocate for the Respon- 
dents, Mr J. Kirwan, Mr R. Farrelly and Mr G. Talbot; these 
latter being senior officers from the Health Department, the 
Education Ministry and the Mint respectively. 

The proceedings were greatly simplified and the cloud of 
suspicion which had been created by the earlier unfortunate 
implication in the correspondence was dispelled immedi- 
ately, when Mr Billing indicated that he had no intention of 
arguing about the principles of agency and there was to be 
no suggestion that Ms Zupanovich had earlier acted without 
authority or outside her proper instructions. 

The Commission's deliberation on the application is also 
clarified by the acceptance by both parties of the three 
simple tests to be applied to a question of this kind. They 
are enunciated in Watson v. Metropolitan Passenger 
Transport Trust (1965) WAR 88. The headnote to that report 
reads, inter alia: 

"... a court should be cautious in admitting fresh 
evidence and should only do so (a) when the evidence 
is so material that the interests of justice require it, (b) 
when the evidence if believed would most probably 
affect the result and (c) if the evidence could not by 
reasonable diligence have been discovered before " 

The evidence led by Mr Billing from his witnesses went 
to matters which are in essence private to the parties and do 
not ordinarily attract the attention of the Commission when 
applications proceed by consent. Indeed, in other circum- 
stances, parties being probed about the delicate negotiations 
and accommodations which underpin their agreements 
might be quick to claim privilege. It would serve little 
purpose to canvass in detail the intimacies that the wimesses 
revealed in their testimony. Suffice to say that the 
agreements reached by the parties appear to have been the 
result of discussions between the Applicant Union's 
representatives and a Cabinet Sub-Committee on Labour 
Relations. The outcomes of these discussions were con- 
veyed to Ms Zupanovich and to representatives and 
members of the various respondents by Mr Whitehead, the 
Chief Executive Officer of DOPLR. Those representatives 
who were opposed to the agreements reached were 
instructed to raise the question with their Minister who 
should approach the Premier or the Cabinet Sub-Committee 
on Labour Relations. 

Those instructions were consistent with two Circulars to 
Ministers which had been promulgated in September 1989 
and September 1992. The later of those documents is 
reproduced herewith:— 

" 9 September 1992 
CIRCULAR TO MINISTERS NO. 34/92 
CO-ORDINATION OF GOVERNMENT LABOUR 
RELATIONS POLICY 

With the advent of enterprise bargaining in the 
Western Australian public sector, it is necessary that 
I reiterate the Government's requirements of Depart- 
ments and agencies with regard to labour relations' 
management and co-ordination. These requirements 
were last detailed in Circular to Ministers No. 48/89 
(attached). 

Inherent in the introduction of enterprise bargaining 
is a decentralisation of decision making on matters 
affecting labour relations. This process is supported by 
the Government, but in the context of overall co- 
ordination arrangements which ensure that, through the 
Cabinet Sub-Committee on Labour Relations and the 
Etepartment of Productivity and Labour Relations, the 
Government can be confident that major decisions are 
made both in the interests of the relevant organisation 
and the broader public sector. Enterprise bargaining in 
no way provides a vehicle for the avoidance by 
organisations of the arrangements. 

Departments and agencies are required to consult 
with the Department of Productivity and Labour 



Relations on any issue which is likely to have 
significant cost or labour relations implications. This 
includes any issue requiring a variation to specific 
Government policy or which may be inconsistent with 
broad Government policy, and any issue which has the 
potential for major industrial conflict. Determinations 
are made on a case by case basis on whether advice to, 
or authorisation from, the Cabinet Sub-Committee is 
required. 

It is critical that consultation take place with the 
Department of Productivity and Labour Relations at the 
earliest possible time and before any attitudes or 
responses are conveyed to the relevant parties. 

The primary responsibility for an organisation's 
labour relations rests with Chief Executive Officers, 
and this responsibility can be properly exercised 
notwithstanding the above requirements. Where the 
advice of the Department of Productivity and Labour 
Relations is not acceptable to an employer, the matter 
should be referred through the relevant Minister to the 
Minister for Productivity and Labour Relations and, if 
necessary, the Cabinet Sub-Committee on Labour 
Relations. 

Could you please ensure that all employing agencies 
within your portfolio are aware of, and complying with, 
this direction. 

If you have any queries regarding the above, please 
contact Noel Whitehead (222 7600). 

(Signed) Carmen Lawrence 
PREMIER " (Emphasis added) 

Mr Billing's witnesses agreed that they had not ap- 
proached their Ministers to seek a different outcome from 
the negotiations. They said that there was insufficient time 
for them to do so between 11 January, when Mr Whitehead 
advised them of the 'whole of Government' position, and 
the hearing date of 14 January. They agreed, when 
questioned, that each respondent, through its C.E.O., had an 
unfettered right to withdraw the standing warrant held by 
DOPLR to represent it before the Commission. It follows 
that it was equally competent for any of the respondents to 
authorise one of its own officers to appear in the 
Commission proceedings. It is a matter of record that no 
warrants were withdrawn and Mr Billing has freely 
submitted that Ms Zupanovich was properly authorised to 
appear for the respondents and that she acted in accordance 
with her instructions. 

Once that information has been established the decision 
required of the Commission in relation to the application to 
re-open proceedings becomes crystal clear. There is no 
doubt that the evidence now presented supports the second 
of the tests propounded in Watson v. Metropolitan Transport 
Trust (supra). The initial application was ratified 'by 
consent' and without that consent the Commission could not 
have announced at the conclusion of proceedings that the 
award would issue subject to some amendments arising from 
issues raised by an intervenor. Despite the 'consent' nature 
of the proceedings allowing for some expedition of such a 
matter in a busy programme, the Commission is bound 
nevertheless to act pursuant to S.26 of the Act in the exercise 
of jurisdiction. Ratification occurs only after due considera- 
tion of the merits and of the interests of those immediately 
concerned as well as the community as a whole. 

This application falls at the hurdle of the first and third 
tests. Strictly speaking the respondents do not seek a 
re-opening so as to present fresh evidence as such. They 
want the matter re-listed so as announce that they have 
changed their collective minds and withdrawn their consent. 
It has been established that the respondents were fully able 
to advise the Commission on 14 January that they did not 
consent to the new award. They chose not to do so and the 
application was dealt with in equity and good conscience on 
its merits. It is not the role of the Commission to look behind 
the submissions of the parties in matters of this nature. To 
do so would be inimical to the promotion of the objects of 
the Industrial Relations Act. To adjust and modify the 
everyday work of the Commission in accordance with the 
result of an election or the possible result of a forthcoming 

election would be inimical to the independence of the 
tribunal. . 

The Industrial Relations Act of itself provides total 
justification for my decision to reject this application and 
also ample opportunity for those Respondents who seek a 
resolution to their perceived dilemma. The relevant provi- 
sions are to be found in S.31 and S.40(3)(b)(i). 

A further speaking to the minutes will now be listed and 
the parties should note that the proposed order has been 
varied yet again to accommodate a practical difficulty noted 
by the Ministry of Education. The applicant Union 
undertook, of course, during the initial proceedings to 
amend the schedules in any circumstances such as those 
which have come to light. 

Appearances: Ms D.A. Blaskett and later Ms S. Jackson 
appeared for the Applicant 

Mr S. Billing appeared for the Respondents. 
Mr N. Marthins and later Mr J. Flood intervened for the 

Minister for Productivity and Labour Relations. 
Mr M.A. O'Connor intervened for the Chamber of 

Commerce and Industry. 
Mr A. Cooke intervened for the Trades and Labor 

Council. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.40—Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Zoological Gardens Board and Others. 

Nos. 1427-1447 of 1992. 
Zoological Gardens Employees Award 1969. 

Ward Assistants (Mental Health Services) Award 1966. 
Western Australian Mint Security Officers' Award 1988. 

Teachers' Aides' Award, 1979. 
Recreation Camps (Department for Sport and Recreation) 

Award. 
Rangers (National Parks) Consolidated Award 1987. 

Mental Health Rehabilitation Assistants Award, 1965. 
Hospital Laundry and Linen Service (Government) Award, 

1982. 
Hospital Employees' (Perth Dental Hospital) Award 1971. 
Health Workersr—Community and Child Health Services 

Award, 1980. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award. 
Country High School Hostels Award, 1979. 

Community Welfare Department Hostels Award 1983. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967. 
Cultural Centre Award 1987. 

Cleaners & Caretakers (Government) Award 1975. 
Childrens Services (Government) Award 1989. 

Child Care Workers (Education Department) Award. 
The Tbachers' (Kindergartens) Award 1964. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSIONER J.A. NEGUS. 
1 June 1993. 

Further Supplementary Reasons for Decision. 
THE COMMISSIONER: When these matters were at length 
ready for the issuance of final orders, there remained one 
issue in dispute between the parties, that being the precise 
wording of the Contract of Service provision which is 
required under the terms of the Wage Fixing Principles to 
be included in each of these awards as the 2.5% increase is 
applied to the wage rates. 
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The employers wished to have the plain words used as 
they appear in the Principles, to wit:— 

"An employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
skill, competence and training." 

Ms Zupanovich argued that the inclusion of further 
provisos such as those argued by the Applicant Union would 
be inimical to the enhancement of flexibility and efficiency 
because the only effect would be to create a basis for 
argument and disputation by giving employees an impres- 
sion that they had some licence to refuse lawful instructions. 
She cited several examples of situations where the employ- 
ers respondent to these awards had a need for flexibility and 
common sense arrangements were already in place. The 
Commission should be wary of disturbing such arrange- 
ments. At the Perth Mint, for instance, certain cleaning and 
other duties are carried out by security officers because other 
employees do not have clearance to enter some restricted 
areas. 

Ms Digwood and later Ms Jackson drew attention to the 
position adopted by the applicant Union in November 1991 
when a group of eleven similar applications, covering the 
private health industry, was dealt with by the Commission 
as presently constituted. On that occasion, the Union's fears 
for the vulnerable position of its members employed in the 
lowest classifications were accommodated by the insertion 
of a proviso—"...provided that such duties are not designed 
to promote de-skilling." 

In these proceedings the Union has sought to add further 
words of clarification so that the proposed sentence would 
now read:— 

"An employer may direct an employee to carry out 
such duties which are within die limits of the 
employee's skill, competence and training including 
work which is incidental or peripheral to the em- 
ployee's main tasks or functions provided that such 
duties are not designed to promote de-skilling." 

It was argued that there was ample precedent in the 
private health industry and in several government awards to 
insert the provision in the form suggested. 

Ms Zupanovich asserted that the question of promotion 
of de-skilling created an unnecessary topic of disputation. 
Employees were encouraged to reject quite reasonable 
requests on the grounds that the task would be de-skilling; 
occurrences at Government Print were mentioned. 

Ms Jackson submitted that the issues were essentially the 
same as they had been in the private health industry and she 
enjoined the Commission to accept the Union's view 
consistent with the previous decision. 

After hearing the submissions, I indicated to the advo- 
cates that I continue to hold the views expressed in the 
private health industry decision (72 WAIG 1547). As 
guidance to the parties I suggested that common sense 
should continue to prevail in the way that Ms Zupanovich 
had indicated was already the norm in workplaces covered 
by these awards. 

It is clear that managers have a duty to operate their 
services effectively and efficiently with minimum costs to 
the public purse. There is a responsibility to ensure that 
employees are gainfully occupied and it would be improper 
to bring in an extra employee to perform a particular task 
if others already employed, were not fully occupied. The 
wording of this disputed award provision should be such as 
to encourage efficiency and multi-skilling rather than to 
raise artificial demarcation questions which might provide 
some perceived excuse for an employee to reject a lawful 
instruction. 

The workplaces covered by these awards are well served 
by Human Resource and Occupational Health and Safety 
personnel. Employees at any level are much less at risk of 
de-skilling in these highly regulated and supervised areas 
than might be the case in private sector employment The 
need to enhance flexibility and efficiency in the public 
sector should on this occasion take precedence over the fears 
of possible de-skilling expressed by the applicant union. 

Progress towards career paths, training and the provision 
of more varied, fulfilling and better paid jobs has indeed 
been painfully slow. I am confident that my decision on this 
small question will not affect the pace of that progress either 
positively or negatively. 

The provision to be included in each of the awards in 
question will read as follows:— 

"An employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
skill, competence and training including work which is 
incidental or peripheral to the employee's main tasks 
or function." 

Appearances: Ms K. Digwood and later Ms S. Jackson on 
behalf of the Applicant. 

Ms V. Zupanovich on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Zoological Gardens Board. 
No. 1427 of 1992. 

Zoological Gardens Employees Award 1969. 
No. 29 of 1969. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order, 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the Tferms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Zoological Gardens Employees Award 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Iferm 
5. Hours 
6. 38 Hour Week: Rostered Day Off 
7. Roster 
8. Overtime 
9. Meals 

10. Wages 
11. Annual Leave 
12. Public Holidays 
13. Long Service Leave 
14. Contract of Service 
15. Conditions and Allowances 
16. Sick Leave 
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17. Higher Duties 
18. Travel Allowance 
19. General Provisions 
20. Definitions 
21. Saturday and Sunday Time 
22. Uniforms, Protective Clothing and Equipment 
23. Part-time Employees 
24. Liberty to Apply 

Applicant. 
2. Clause 8.—Overtime: Delete paragraph (a) of Sub- 

clause (5) and insert in lieu thereof the following: 
(5) (a) An employee required to work continuous 

overtime for more than one and a half hours 
shall be supplied with a meal by the employer 
or be paid $6.10 for a meal, and if, owing to 
the amount of overtime worked, a second or 
subsequent meal is required they shall be 
supplied with each such meal by the em- 
ployer or be paid $3.55 for each meal so 
required. 

3. Clause 10.—Wages: Delete this clause and insert in 
lieu thereof the following: 

10.—Wages. 
(1) The minimum total rate of wage payable under 

this award shall be as follows: 
KEEPER 
Year One 401.00 
Year Two 410.00 
Year Three 420.00 
SPECIALIST KEEPER—GRADE I 
Year One 432.70 
Year Two 444.40 
Year Three 456.30 
Year Four 468.20 
SPECIALIST KEEPER—GRADE II 
Year One 480.10 
Year Two 492.00 
Year Three 503.90 
Year Four 516.00 
SENIOR SPECIALIST KEEPER 
Year One 536.30 
Year Two 551.10 
Year Three 566.90 

(2) All employees called upon to clean toilet closets 
shall receive an allowance of 46 cents per closet 
per week and for these purposes, one metre of 
urinal shall count as one closet and three urinal 
stalls shall count as one closet. All employees 
shall be supplied with rubber gloves on request. 

(3) Casual employees shall be paid 20% in addition 
to the rates otherwise payable under this award. 

4. Clause 14.—Contract of Service: Immediately follow- 
ing subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to cany out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

5. Clause 15.—Time and Wages Book: Delete this clause 
and insert in lieu thereof the following: 

15.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 16.—Posting Award: Delete this clause. 
7. Clause 17.—Sick Leave: Delete the Heading and insert 

in lieu thereof the following: 
16.—Sick Leave. 

8. Clause 18.—Higher Duties: Delete the Heading and 
insert in lieu thereof the following: 

17.—Higher Duties. 

9. Clause 19.—Travelling Time & Vehicle Allowance: 
Delete this clause and insert in lieu thereof the following: 

18.—Travel Allowance. 
(1) Where an employee is sent to work from the 

employer's recognised place of business, the 
employer shall pay all travelling time from such 
place of business to the job, and if the employee 
is required to return the same day to the 
employer's place of business, the employer shall 
pay travelling time to the place of business. 

(2) The provisions set out in subclause (1) above 
apply in addition to any provisions applying by 
virtue of application of the Miscellaneous Govern- 
ment Conditions and Allowance Award No. A4 of 
1992. 

10. Clause 20.—General Provisions: Delete the Heading 
and insert in lieu thereof the following: 

19.—General Provisions. 
11. Clause 21.—Payment of Wages: Delete this clause. 
12. Clause 22.—Parental Leave: Delete this clause. 
13. Clause 23.—^Definitions: Delete the Heading and 

insert in lieu thereof the following: 
20.—^Definitions. 

14. Clause 24.—Saturday and Sunday Time: Delete the 
Heading and insert in lieu thereof the following: 

21.—Saturday and Sunday Time. 
15. Clause 25.—Uniforms, Protective Clothing and 

Equipment: Delete the Heading and insert in lieu thereof the 
following: 

22.—Uniforms, Protective Clothing and Equipment. 
16. Clause 26.—Compassionate Leave: Delete this 

clause. 
17. Clause 27.—Right of Entry: Delete this clause. 
18. Clause 28.—Part-Time Employees: Delete the Head- 

ing and insert in lieu thereof the following: 
23.—Part-time Employees. 

19. Clause 29.—Liberty to Apply: Delete the Heading and 
insert in lieu thereof the following: 

24.—Liberty to Apply. 
20. Clause 30.—Deduction of Union Subscriptions 

Clause 31.—Trade Union Training Leave 
Clause 32.—Leave To Attend Union Business 
Clause 33.—Skills Acquisition 
Clause 34.—Award Modernisation 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Minister for Health. 
No. 1428 of 1992. 

Ward Assistants (Mental Health Services) Award 1966. 
No. 35 of 1966. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
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31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Ward Assistants (Mental Health Services) 
Award 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Tferm 
4. Area and Scope 
5. Hours 
6. Contract of Service 
7. Overtime 
8. Public Holidays 
9. Annual Leave 

10. Long Service Leave 
11. Sick Leave 
12. Conditions and Allowances 
13. Travelling Time 
14. Travelling Allowance 
15. Night Duty 
16. Post Mortem Attendance 
17. Penalty Rates 
18. Deductions and Allowances 
19. Part Time Workers 
20. Charges Against Workers < 
21. Uniforms 
22. Emergencies 
23. Board of Reference 
24. Definitions 
25. Casual Workers 
26. Wages 

Memorandum of Agreement 
Respondent 

2. Clause 6.—Contract of Service: Immediately following 
subclause (3) insert the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 12.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 16.—Post Mortem Attendance: Delete this 
clause and insert in lieu thereof the following: 

16.—Post Mortem Attendance. 
A worker carrying out mortuary duties in connection 

with post mortem examinations, shall be paid an 
allowance of $2.45 per body provided that if a worker 
is assisting another worker in carpdng out such 
mortuary duties he or she shall be paid in lieu of the 
foregoing allowance, an allowance of $1.65 per body. 

5. Clause 21.—Uniforms: Delete paragraph (7)(d) of this 
clause and insert in lieu thereof the following: 

(d) All washable clothing forming part of the uni- 
forms supplied by the employer shall be laundered 
free of cost to the employee. Provided that in lieu 
of such free laundering the employer may pay the 

employee $1.05 per week to partly cover the cost 
of same. 

6. Clause 24.—Union Secretary: Delete this clause and 
insert in lieu thereof the following: 

24.—Definitions. 
"Accrued Day(s) Off" means the paid day(s) off 

accruing to an employee resulting from an entitlement 
to the 38 hour week as prescribed in Clause 5.—Hours 
of this award. 

7. Clause 25.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following: 

25.—Casual Workers. 
(1) A casual worker means a worker engaged by the 

day. 
(2) Casual workers shall be paid at the rate of twenty 

per cent (20%) in addition to the rates prescribed 
in Clause 26.—Wages, with a minimum engage- 
ment of one day, provided that this shall not apply 
in the case of a worker summarily dismissed for 
misconduct. 

8. Clause 26.—Wages: Delete the preamble and para- 
graph (l)(a) of this clause and insert in lieu thereof the 
following: 

(1) Ward Assistants $ 
(a) At 19 years of age and over 

1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and 

thereafter 398.30 
9. Clause 27.—Definitions 

Clause 28.—Casual Workers 
Clause 29.—Parental Leave 
Clause 30.—Deduction of Union Subscriptions 
Clause 31.—Trade Union Training Leave 
Clause 32.—Leave to Attend Union Business 
Clause 33.—Paid Leave for English Language Training 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Western Australian Mint. 
No. 1429 of 1992. 

Western Australian Mint Security Officers' Award 1988. 
No. A 5 of 1988. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Western Australian Mint Security Officers' 
Award, 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Public Holidays 
9. Annual Leave 

10. Absence Through Sickn ss 
11. Long Service Leave 
12. Conditions and Allowances 
13. Right to Payment 
14. Wages and Allowances 
15. Saturday and Sunday Work During Ordinary 

Hours 
16. Overtime 
17. Call Back 
18. Higher Duties 
19. Special Rates and Provisions 
20. Fares and Travelling 
21. Effect of 38 Hour Week 

Schedule of Respondents 

2. Clause 6.—Contract of Employment: Immediately 
following subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 12.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 14.—Wages and Allowances: Delete this clause 
and insert in lieu thereof the following: 

14.—Wages and Allowances. 
(1) (a) The minimum and maximum of the wage 

range for qualified security officers shall be 
as follows, paid fortnighdy: 

$ Per Week 
Minimum Maximum 

Senior Security 
Officer 438.80 454.70 

Security Officer 410.50 426.40 

(b) The actual wage of each officer referred to 
in paragraph (a) hereof shall be a sum 
determined by the Mint in relation to the 
officer's merit, diligence and good conduct, 
which shall first be reviewed six months after 
appointment as senior security officer or 
security officer as the case may be, and 
six-monthly thereafter. On review, an offi- 
cer's wage may be increased by 10% or 20% 
of the difference between the relevant mini- 
mum and maximum rates prescribed in 
paragraph (a) hereof. An officer who, upon 
review, does not receive the maximum 20% 
increment may apply for a review after a 
further three months. 

(c) The rate of pay of an unqualified security 
officer shall be $384.30 per week, paid 
fortnightly. 

(d) The rate of pay of a Commissionaire shall 
be— 

$ Per Week 
1st year of employment 384.30 
2nd year of employment 389.60 
3rd year of employment 394.80 
paid fortnightly. 

(2) (a) An allowance for shift work of 15% of an 
officer's base rate of pay shall be paid 
fortnightly to officers in respect of work 
performed during the ordinary hours of 
weekday shifts as defined in subclauses (5) 
and (6) of Clause 5.—^Definitions of this 
Award other than public holidays. The 
allowance is not payable during long service 
leave or periods of leave without pay of any 
kind. 

(b) An officer who, in accordance with the 
provisions of subclause (4) of Clause 7.— 
Hours, works an eleventh shift shall be paid 
the overtime rates prescribed in this Award 
for the whole of the shift. 

(3) (a) A senior security officer or security officer 
who has been trained to render first aid and 
who is a current holder of appropriate first 
aid qualifications, such as a Senior First Aid 
Certificate from the St John Ambulance 
Association, will be paid a first aid allowance 
of $1.13 per shift with a maximum payment 
of $5.65 per week. 

(b) The allowance is paid on a fortnightly basis 
and is payable only when the officer is at 
work. 

(4) (a) Where an officer is required to carry a 
firearm that officer shall be paid an allow- 
ance of $1.23 per shift with a maximum 
payment of $6.15 per week. 

(b) The allowance is payable on a fortnightly 
basis and is payable only when the officer is 
at work. 

(c) Where an officer is required to carry a 
firearm the Mint shall: 

(i) provide and maintain the firearm; 
(ii) pay the licensing fee; 

(iii) provide initial training with such time 
counted as time worked; and 

(iv) provide refresher courses at quarterly 
intervals, with such courses counted as 
time worked. 

(5) The allowances referred to in subclauses (3) and 
(4) of this clause shall not form part of the 
calculation of any other entitlement either under 
this Award or for the purpose of the calculation 
of the officer's base rate and are not payable 
during any period of leave. 

5. Clause 16.—Overtime: 
In subclause (2) delete the amount $5.80 and insert 

$6.10 in lieu thereof. 
6. Clause 19.—Time and Wages Records 

Clause 20.—Posting of Notices 
Delete these clauses. 
7. Clause 21.—Special Rates and Provisions. Renumber 

this clause as Clause 19.—Special Rates and Provisions. 
8. Clause 22.—District Allowance. Delete this clause. 
9. Clause 23.—Fares and Travelling. Renumber this 

clause as Clause 20.—Fares and Travelling. 
10. Clause 24.—Maternity Leave 

Clause 25.—Payment of Wages 
Delete these clauses. 
11. Clause 26.—Effect of 38 Hour Week. Renumber this 

clause as Clause 21.—Effect of 38 Hour Week. 
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12. Clause 27.—Deduction of Union Subscriptions 
Clause 28.—Trade Union Training Leave 
Clause 29.—Leave to Attend Union Business 
Clause 30.—Award Modernisation 
Clause 31.—Skills Acquisition 

Delete these clauses. 

3. Clause 13.—Payment of Wages: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Minister for Education. 
No. 1430 of 1992. 

Teachers' Aides' Award, 1979 
No. R4 of 1979. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Teachers' Aides' Award, 1979 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 

irst pay period commencing on or after the 27th day 
of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Workers 
12. Long Service Leave 
13. Conditions and Allowances 
14. Wages 
15. Residential Camps 
16. Rest Pauses and Meal Break 
17. Definitions 

Appendix I—Liberty to Apply 
Appendix II—Respondents 

2. Clause 10.—Contract of Service: Immediately follow- 
ing (2) insert the following: 

(3) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 14.—Wages: Delete this clause and insert in 
lieu thereof the following: 

14.—Wages. 
(1) The minimum hourly rate of salary payable to 

employees covered by this award will be accord- 
ing to the following scale: 

$ Per Hour 
Step 1 9.35 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 
Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 
Step 12 11.82 
Step 13 11.96 

Progression along the salaries scale shall be by 
annual increment. 

Level One 
Aboriginal Education Workers in Aboriginal 

Schools, Early Childhood Education or Transport. 
Teachers Aides in Junior Primary Schools, 

Pre-primary Schools or Pre-schools 
Bus Wardens 
Step 1 to Step 4, inclusive 

$ Per Hour 
Step 1 9.35 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 

Level Two 
Aboriginal Education Workers in Aboriginal 

Schools, or Early Childhood Education where the 
required in-service training has been completed. 

Tbacher Aide in Education Support Units 
Step 2 to Step 5, inclusive. 

$ Per Hour 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 

Level Three 
Aboriginal Education Workers where a basic 

child care course has been completed. 
Special Aboriginal Education Worker place- 

ments in Secondary Schools 
Tbacher Aide in Education Support Centres 
Step 4 to Step 7, inclusive. 

$ Per Hour 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 

Level Four 
Aboriginal Education Workers on satisfactory 

completion of the first year of Aboriginal Teach- 
ers' Training Course 



Employees who have completed an approved 
"Classroom Assistant" Course at a recognised 
training institution or other equivalent qualifica- 
tion approved by the Minister as being appropriate 
after consultation with the Union. 

Ethnic Aides, Regional Kindergarten Aides, 
Rural Integration Programme Aides, Teacher 
Aides in Education Support Schools 

Step 8 to Step 11, inclusive. 

$ Per Hour 
Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 

Tbachers' Aides in Education Support Schools, 
Regional Kindergarten Assistants, or Ethnic Aides 
who have completed an approved "Classroom 
Assistant" Course at a recognised training institu- 
tion or other equivalent qualification approved by 
the Minister as being appropriate after consulta- 
tion with the Union; and who have completed four 
years of service, or equivalent. 

$ Per Hour 
Step 12 11.82 

Level Five 

Aboriginal Education Workers on satisfactory 
completion of the second year of Aboriginal 
Teachers' Training Course. 

Employees who have completed the Child Care 
Certificate, National Nursery Examination Board 
Certificate or other equivalent qualifications ap- 
proved by the Minister as being appropriate after 
consultation with the Union. 

$ Per Horn- 
Step 13 11.96 

(2) (a) An employee left in charge of pupils for a full 
session shall be paid at their ordinary rate 
plus 10 per cent for the period for which they 
are left in charge, provided that if the period 
for which the employee is left in charge 
exceeds three days they shall be paid at the 
ordinary rate plus 20 per cent for the whole 
period in charge. 

(b) An employee who has had previous experi- 
ence relevant to employment covered by this 
Award may have that experience taken into 
account in determining the appropriate wage 
point at which an employee is appointed and 
paid. 

(3) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

5. Clause 17.—Bereavement Leave 
Clause 18.—^District Allowance 

Delete these clauses. 

6. Clause 19.—Definitions 
Renumber this clause as Clause 17.—Definitions. 

7. Clause 20.—Parental Leave 
Clause 21.—Deduction of Union Subscriptions 
Clause 22.—Trade Union Training Leave 
Clause 23.—Leave to Attend Union Business 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. 1431 of 1992. • 

Recreation Camps (Department for Sport and Recreation) 
Award. 

No. A28 of 1985. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Recreation Camps (Department for Sport 
and Recreation) Award be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Hours 
7. Part Time Employees 
8. Overtime 
9. Saturday and Sunday Work 

10. Annual Leave 
11. Public Holidays 
12. Sick Leave 
13. Conditions and Allowances 
14. Long Service Leave 
15. Wages 
16. Higher Duties 
17. Special Rates and Conditions 
18. Change Rooms and Mess Facilities 
19. Protective Clothing and Equipment 
20. Transfers and Termination 
21. No Reduction 
22. Uniforms 
23. Liberty to Apply 

Schedule of Respondents 
2. Clause 3.—Area and Scope: Delete this clause and 

insert in lieu thereof the following: 
3.—Area and Scope. 

This award shall apply to all employees in the 
callings set out in Clause 15.—Wages of this award 
who are employed by the Department for Sport and 
Recreation. 

3. Clause 5.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 
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4. Clause 6.—Hours: Delete subclause (2) of this clause 
and insert in lieu thereof the following: 

(2) The ordinary hours of work will be worked 
between Monday and Friday except for those 
employees who receive the loading prescribed in 
Clause 15.—Wages of this award for no fixed 
hours of duty. Such employees shall work their 
ordinary hours at any time on any five days of the 
week as required. 

5. Clause 8.—Overtime: 
A. Delete subclauses (3) and (4) of this clause and 

insert in lieu thereof the following: 
(3) The provisions of subclauses (1) and (2) of 

this clause shall not apply to employees who 
receive the loading prescribed in Clause 
15.—Wages for no fixed hours of duty. 
Provided that if an employee so specified is 
required by the employer to work on his/her 
day off duty he/she shall be paid at the rate 
of double time for that whole day. 

(4) Casual employees shall be paid at the rate of 
time and one-half for the first two hours and 
double time thereafter at the appropriate 
proportion of the ordinary rate as prescribed 
in Clause 15.—Wages of this award for all 
time worked in excess of eight hours in any 
one day. 

B. Delete paragraph (d) of subclause (7) of this clause 
and insert in lieu thereof the following: 
(d) Where an employee other than an employee 

who receives the loading prescribed in 
Clause 15.—Wages for no fixed hours of 
duty, is called into work on a Sunday or 
holiday preceding an ordinary working day, 
he/she shall, wherever reasonably practica- 
ble, be given 10 consecutive hours off duty 
before his/her usual starting time on the next 
day. If this is not practicable, then the 
provisions of paragraphs (b) and (c) of this 
subclause s all apply mutatis mutandis. 
Provided that overtime worked as a result of 
a recall, shall not be regarded as overtime for 
the purpose of this paragraph, when the 
actual time worked is less than three hours 
on such recall or on each such recall. 

C. Delete paragraph (a) of subclause (9) and insert in 
lieu thereof the following: 
(9) (a) An employee required to work continu- 

ous overtime for more than one hour 
shall be supplied with a meal by the 
employer or be paid $6.10 for a meal, 
and if owing to the amount of overtime 
worked, a second or subsequent meal is 
required the employee shall be supplied 
with such meal by the employer or be 
paid $3.55 for each meal so required. 

D. Delete paragraph (d) of subclause (9) and insert 
in lieu thereof the following: 
(d) An employee required to work continuously 

from midnight to 6.30 a.m. and ordered back 
to work at 8.00 a.m. on the same day shall 
be paid $3.15 for breakfast. 

6. Clause 9.—Saturday and Sunday Work: Delete 
subclause (2) of this clause and insert in lieu thereof the 
following: 

(2) The provisions of this clause shall not apply to 
employees whose ordinary hours of work are 
spread over any five days of the week and who 
receive the loading prescribed in Clause 15.— 
Wages of this award. 

7. Clause 10.—Annual Leave: Delete subclause (4) of this 
clause and insert in lieu thereof the following: 

(4) Ordinary wages for an employee shall mean the 
rate of wage the employee has received for the 
greatest portion of the calendar month prior to 

taking his/her annual leave including the loading 
prescribed in Clause 15.—Wages of this award for 
those employees who work no fixed hours of duty. 

8. Clause 13.—Parental Leave: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

9. Clause 15.—Compassionate Leave: Delete this clause. 
10. Clause 16.—Wages: Delete this clause and insert in 

lieu thereof the following: 
15.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees under this Award shall be as follows: 

$ Per Week 
(a) Warden-in-Charge 

1st year of employment 409.70 
2nd year of employment 413.50 
3rd year of employment and 

thereafter 417.40 
(b) Mobile Warden 

1st year of employment 404.20 
2nd year of employment 408.00 
3rd year of employment and 

thereafter 411.80 
(c) Assistant Warden 

1st year of employment 388.10 
2nd year of employment 391.90 
3rd year of employment and 

thereafter 395.80 
(d) Ranger 

1st year of employment 390.30 
2nd year of employment 394.10 
3rd year of employment and 

thereafter 404.90 
(e) Noalimba Night Supervisor 

1st year of employment 404.20 
2nd year of employment 408.00 
3rd year of employment and 

thereafter 411.80 
(2) Provided that the rate of pay referred to in 

subclause (1) of this clause shall increase by 15% 
for employees where such employees' ordinary 
hours of work are worked over any five days of 
the week as prescribed by Clause 6.—Hours of 
this Award. 

(3) Supervision Allowance 
Employees placed in charge of other employees 

shall be paid die following weekly allowance, or 
part thereof, in addition to the rate prescribed for 
the employee's class of work 

$ Per Week 
I to 5 employees 6.40 
6 to 10 employees 11.50 
II to 15 employees 14.35 
16 to 20 employees 19.50 
over 20 (for each additional 

employee) 0.22 
(4) Casual employees shall be paid 20% in addition 

to the rates otherwise payable under this clause. 
(5) The term "year of employment" in this clause 

shall mean years of service with the employer 
irrespective of classification. 

11. Clause 17.—Payment of Wages: Delete this clause. 
12. Clause 18.—Higher Duties: Delete the number and 

title of this clause and insert in lieu thereof the following: 
16.—Higher Duties. 

13. Clause 19.—Special Rates and Conditions: 
A. Delete the number and title of this clause and 

insert in lieu thereof the following:— 
17.—Special Rates and Conditions. 



B. Delete subclause (1) and (2) of this clause and 
insert in lieu thereof the following: 
(1) All employees called upon to clean toilet 

closets shall receive an allowance of 46 cents 
per closet per week and for these purposes, 
one metre of urinal shall count as one closet 
and three urinal stalls shall count as one 
closet. 

(2) An employee who is the holder of an 
approved First Aid Certificate shall in addi- 
tion to their normal rate of pay be paid an 
additional allowance of $1.55 per week. 

14. Clause 20.—District Allowance: Delete this clause. 

15. Clause 21.—Change Rooms and Mess Facilities: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

18.—Change Rooms and Mess Facilities. 

16. Clause 22.—Protective Clothing and Equipment: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

19.—Protective Clothing and Equipment. 

17. Clause 23.—^Transfers and Terminations: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

20.—Transfers and Tferminations. 

18. Clause 24.—Fares and Travelling 
Clause 25.—Right of Entry 
Clause 26.—Time and Wages Record 
Clause 27.—Posting of Award 

Delete all of the above clauses. 

19. Clause 28.—No Reduction: Delete the number and 
title of this clause and insert in lieu thereof the following: 

21.—No Reduction. 

20. Clause 29.—Uniforms: Delete the number and title of 
this clause and insert in lieu thereof the following: 

22.—Uniforms. 

21. Clause 30.—Deduction of Union Contributions 
Clause 31.—Trade Union Training Leave 
Clause 32.—Leave to Attend Union Business 

Delete these clauses. 

22. Clause 33.—Liberty to Apply: Delete this clause and 
insert in lieu thereof the following: 

23.—Liberty to Apply. 
Liberty is reserved for the term of this award to the 

Union to apply to amend with respect to: 
(1) the quantum of the loading prescribed for employ- 

ees in Clause 15.—Wages of this award, where 
such employee's ordinary hours of work are 
worked over any five days of the week subject to 
Clause 6.—Hours of this award; 

(2) the quantum of wage rates prescribed for all 
classifications in Clause 15.—Wages of this 
award. 

23. Clause 34.—Award Modernisation 
Clause 35.—Skills Acquisition 

Delete the above clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Department of Conservation and Land Management. 
No. 1432 of 1992. 

Rangers (National Parks) Consolidated Award, 1987. 
No. A 17 of 1981. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Rangers (National Parks) Consolidated 
Award, 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Roster 
9. Overtime 

10. Saturday and Sunday Work 
11. Annual Leave 
12. Public Holidays 

12A. Public Holiday Leave 
13. Sick Leave 
14. Conditions and Allowances 
15. Long Service Leave 
16. No Reduction 
17. Wages 
18. Part-Time Employees 
19. Higher Duties 
20. Special Rates and Conditions 
21. Dispute Settlement Procedure 
22. Change Rooms and Mess Facilities 
23. Protective Clothing and Equipment 
24. Transfers and Tfcrmination 

2. Clause 6.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 9.—Overtime: 
A. In paragraph (7)(a) of this clause delete the 

amounts $5.10 and $3.00 and insert in lieu the 
amounts $6.10 and $3.55 respectively. 

B. In paragraph (7)(d) of this clause delete the 
amount $2.28 and insert in lieu the amount $3.15. 



4. Clause 14.—Parental Leave: Delete this clause and 
insert in lieu the following: 

14.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 16.—Compassionate Leave: Delete this clause 
and insert in lieu the following: 

16.—No Reduction. 
Nothing contained herein shall in itself operate so as 

to reduce the wages of any employee who at the date 
of this award is being paid above the minimum rate 
prescribed for his/her class of work. 

6. Clause 17.—Wages: The number and title, preamble 
and subclauses (1) and (2) of this clause and insert in lieu 
the following: 

17.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as 
follows: 
(a) Ranger Classifications $ 

Trainee Ranger 
1st year of training 414.70 
2nd year of training 427.10 
Ranger Grade 1 
Year 1 439.60 
Year 2 452.00 
Year 3 466.40 
Year 4 476.30 
Year 5 491.00 
Ranger Grade 2 
Year 1 508.60 
Year 2 522.10 
Year 3 536.40 
Year 4 551.20 
Year 5 567.00 
Senior Ranger 
Year 1 588.50 
Year 2 605.20 
Year 3 623.10 
Year 4 640.30 

(b) Provided that the rate of pay referred to in 
this clause shall increase by 25% for any 
Ranger whose ordinary rostered hours of 
work are worked over five days of the week 
subject to subclause (2) of Clause 7.—Hours 
of this award. 

(c) Maintenance Classifications $ 
Park Maintenance Employee 

Grade 1 
1st year of employment 357.90 
2nd year of employment 361.50 
3rd year of employment and 

thereafter 365.30 
Park Maintenance Employee 

Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Park Maintenance Employee 

Grade 3 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Power driven portable Saw Op- 

erator and Vermin, Plant or 
Noxious Weed Employee 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

360.30 
363.80 

367.40 

379.40 
382.80 

386.60 

380.90 
384.60 

388.20 

Drivers of Motor Vehicles Not 
exceeding 1.2 tonne capacity 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Exceeding 1.2 tonne capacity 

but not exceeding 3 tonne 
capacity 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Exceeding 3 tonne capacity but 

under 6 tonne capacity 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

411.80 

1 st year of employment 411.80 
2nd year of employment 415.50 
3rd year of employment and 

thereafter 419.10 
(2) A Park Maintenance Employee placed in charge 

of others shall, in addition to his/her ordinary rate, 
be paid the following weekly allowance: 

In charge of— $ 
less than three other em- 

ployees 11.90 
three to six other employees 20.90 
more than six other employ- 

ees 25.70 
Casual employees shall be paid 20% in addition 

to the rates otherwise payable under this award. 
7. Clause 18.—Payment of Wages: Delete this clause and 

insert in lieu the following: 
18.—Part-time Employees. 

(1) Employees may be regularly employed to work 
less hours per week than are prescribed in Clause 
7.—Hours of this Award. 

(2) Subject to subclause (3) of this clause payment 
shall be a weekly rate calculated pro rata to the 
class of work on which the employee is engaged 
in the proportion which the hours of work bears 
to thirty eight. 

(3) A part-time employee employed under the provi- 
sions of this clause shall receive payment for sick 
leave on a pro rata basis in the proportion which 
their hours of work bear to the hours fixed by 
Clause 7.—Hours of this Award. 

8. Clause 20.—Special Rates and Conditions: 
A. In subclause (1) of this clause delete the amount 

42 cents and insert in lieu 43 cents. 
B. In subclause (3) of this clause delete the amount 

$1.28 and insert in lieu $1.31. 
C. In subclause (5) of this clause delete the amount 

$15.20 and insert in lieu $15.60. 
D. In paragraph (6)(c) delete the amount 41 cents and 

33 cents and insert in lieu 42 cents and 34 cents 
respectively. 

E. In paragraph (7)(d) delete the amount 41 cents and 
insert in lieu 42 cents. 

F. Immediately following subclause (8) insert the 
following subclause: 
(9) Where agreement is reached between the 

employer and the employee, payment of 
wages may be made in cash and a signature 
of the employee shall be obtained for such 
cash payment. 

9. Clause 21.—District Allowance: Delete this clause and 
insert in lieu the following: 

21.—Dispute Settlement Procedure. 
(1) In the event of any proposed change in employ- 

ment conditions or terms of the Award, or in the 
event of any dispute arising, the parties will 
consult together to reach a settlement. 
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(2) The principle of conciliation and direct negotia- 
tion shall be adopted for the purpose of prevention 
and settlement of any industrial dispute that may 
arise. 

(3) The parties shall take an early and active part in 
discussion and negotiations aimed at preventing 
or settling disputes in accordance with the agreed 
procedure set out hereunder. 

(4) Procedure of Settlement of Disputes 
(a) The employee and the employee's supervisor 

should confer, clearly identify the facts and 
where possible, resolve the issue. 

(b) If not resolved, the employee, the Union 
representative, the supervisor and the Depart- 
ment Manager shall confer and, where 
possible, resolve the issue. 

(c) If not resolved the Union shall confer with 
the Personnel and Industrial Relations Man- 
ager on the matter, and where possible, 
resolve the issue. 

(d) If the matter is still not settled, either party 
may submit the matter for conciliation/ 
arbitration by the Western Australian Indus- 
trial Relations Commission. 

(5) Until the matter is resolved in accordance with the 
above procedure, the status quo shall remain. 
While the above procedure is being followed, no 
party shall be prejudiced as to the final settlement 
by the continuation of work in accordance with 
this procedure. 

10. Clause 24.—Transfers and Termination: Immediately 
following this clause delete clauses 25.—Fares and Trav- 
elling; 26.—Right of Entry; 27.—Time and Wages Record; 
28.—Posting of Award; 29.—No Reduction; 30.—Deduc- 
tion of Union Subscriptions; 31.—Trade Union Training 
Leave; 32.—Leave to Attend Union Business; 33.—Part- 
Time Employees; 34.—Jury Service; 35.—Dispute Settle- 
ment Procedure; 36.—Award Modernisation; 37.—Intro- 
duction of Change. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Health. 
No. 1433 of 1992. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Hours 
6. Overtime 
7. Annual Leave 
8. Public Holidays 
9. Contract of Service 

10. Sick Leave 
11. Travelling Time and Allowances 
12. Charges Against Workers 
13. Uniforms 
14. Emergencies 
15. Higher Duties 
16. Long Service Leave 
17. Conditions and Allowances 
18. Dispute Settlement Procedures 
19. Part-Time Workers 
20. Rates of Pay 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 6.—Overtime: In subclause (5) of this clause 
delete the amount $4.30 and insert in lieu $6.10. 

3. Clause 9.—Contract of Service: Immediately following 
subclause (3) insert the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 17.—Interviews: Delete this clause and insert 
in lieu the following: 

17.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 18.—Parental Leave: Delete this clause and 
insert in lieu the following: 

18.—Dispute Settlement Procedures. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1979 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 



(c) (i) If the matter has been referred in 
accordance with paragraph (b) of this 
clause the employee(s) or the shop 
steward shall notify the Union Secretary 
(W.A. Branch) or nominee, to enable 
the opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs (a) 
or (b) or sub paragraph (c)(ii) of this clause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee, or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanour, the employee's imme- 
diate supervisory or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding 12 months' 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in die Western Australian Industrial Relations 
Commission, at any time. 

The status quo (i.e. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognises that the Health Depart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

This grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to carry out work 
essential for life support within hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature 

discussions will commence at the level specified 
in sub paragraph (2)(c)(i) of this clause between 
the appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her 
nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between 
the parties. 

(8) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 

Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion for it to determine: 
(a) whether a breach of the procedure has 

occurred: and 
(b) subject to paragraph (a) above, the appropri- 

ateness of the continued provision of the 
benefits provided under the Structural Effi- 
ciency Principle or any other action consid- 
ered appropriate by the Commission. 

6. Clause 20.—Rates of Pay: Immediately following this 
clause delete clauses 21.—Payment of Wages; 22.— 
Compassionate Leave; 23.—Deduction of Union Subscrip- 
tions; 24.—Trade Union Training Leave; Clause 25.— 
Leave to Attend Union Business; Clause 26.—Dispute 
Settlement Procedures. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. 1434 of 1992. 

Hospital Laundry & Linen Service (Government) Award, 
1982 

No. A36 of 1981. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 



satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Laundry & Linen Service (Govern- 
ment) Award, 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Date of Operation 
5. Definitions 
6. Hours 
7. Rosters 
8. Conditions and Allowances 
9. Contract of Service 

10. Overtime 
11. Shift Work 
12. Allowances and Special Provisions 
13. Higher Duties Allowance 
14. Public Holidays 
15. Sick Leave 
16. Annual Leave 
17. Long Service Leave 
18. Uniforms 
19. Protective Clothing and Equipment 
20. Provision of First Aid Appliances 
21. Part-Time Employees 
22. Spread of Shifts 
23. Weekend Work 
24. Out-Workers 
25. Wages 
26. Dispute Settling Procedure 

Schedule A—Memorandum of Agreement 
Schedule B—Applicant Unions 

2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This award shall apply to employees employed by 

the respondent in the classifications referred to in 
Clause 25.—Wages of this award at the Hospital 
Laundry and Linen Service. 

3. Clause 8.—Time and Wages Record: Delete this clause 
and insert in lieu thereof the following: 

8.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 9.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within foe limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to foe 
employee's main tasks or functions. 

5. Clause 10.—Notices: Delete this clause. 
6. Clause 11.—Overtime: Delete this clause and insert in 

lieu thereof foe following: 
10.—Overtime. 

(1) Overtime shall mean all time worked beyond or 
in excess of foe ordinary rostered hours of duty 
prescribed in clause 6.—Hours or clause 21.— 

Part-Time Employees of this award on any day foe 
employee is rostered on duty, and except as 
hereinafter provided shall be paid for at foe rate 
of time and one-half for foe first two hours and 
double time thereafter. Such rates shall be 
calculated on an employee's hourly award rate and 
shall be paid in addition to foe weekend or shift 
rates as foe case may be. 

Provided that in foe case of overtime worked on 
a public holiday foe time worked, shall be paid for 
at foe rate of time and one-half in addition to foe 
employee's ordinary hourly award rate. 

(2) All work performed by rostered employees on any 
day on which they are rostered off duty or days 
worked in excess of those provided in clause 
6.—Hours or clause 21.—Part-Time Employees 
of this award, shall be paid for at foe rate of double 
time, except where such day is a public holiday 
when double time and one-half shall be paid. 

(3) Where an employee is required to work overtime, 
and such overtime is worked for a period of at 
least two hours in excess of foe required daily 
hours of work foe employee shall be provided with 
a meal free of cost or shall be paid foe sum of 
$6.10 as meal money. 

This subclause shall not apply where foe 
employee has been advised of the necessity to 
work overtime on foe previous day. 

(4) An employee who has completed his/her usual 
hours of duty and has left foe job and who is 
recalled to work after foe usual ceasing time, shall 
be paid a minimum of three hours at overtime 
rates and for all reasonable costs incurred in 
returning to work. 

(5) Overtime rates prescribed by subclause (1) of this 
clause shall not apply until after eight hours have 
been worked on each day or in foe case of any 
other agreed upon arrangement between foe 
relevant Union and the employer, and in foe case 
of part-time employees, until after foe ordinary 
rostered hours worked on that day. 

(6) Where it is mutually agreed between foe employee 
and foe employer, time off in lieu of payment for 
overtime may be allowed proportionate to foe 
payment to which an employee is entitled. Such 
time off is to be taken at a time convenient to foe 
employer and employee. 

7. Clause 12.—Shift Work: Delete foe number and title 
of this clause and insert in lieu thereof the following: 

11.—Shift Work. 
8. Clause 13.—Allowances and Special Provisions: 

Delete this clause and insert in lieu thereof foe following: 
12.—Allowances and Special Provisions. 

(1) Any employee who in foe course of foe laundry 
procedure is required to come into contact with 
foul linen shall be paid an allowance as follows: 
(a) Sorting of foul linen, 62 cents per hour. 
(b) Drivers or other employees who regularly 

deal with bags containing foul linen, 26 cents 
per hour. 

(2) The employer shall, when practicable, appoint an 
employee with either first aid knowledge or 
holding first aid qualifications from St. John 
Ambulance, or a similar body, to carry out first aid 
in foe employer's premises. Such employee so 
appointed shall, in addition to first aid duties, be 
responsible under general supervision of foe 
Manager, for maintaining foe contents of foe first 
aid kit. 

Employees so appointed shall be paid foe 
following rates in addition to their prescribed rate 
of pay: 
(a) Unqualified employee, 67 cents per day. 
(b) Qualified employee, $1.38 per day. 
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Provided that any employee holding a first aid 
qualification of "third year St. John Ambulance 
medallion" and being required by the employer 
to exercise that training will be paid $1.60 per day 
or $7.80 per week. 

9. Clause 14.—Higher Duties Allowance: Delete the 
number and title and insert in lieu thereof the following: 

13.—Higher Duties Allowance. 
10. Clause 15.—Public Holidays: Delete the number and 

title and insert in lieu thereof the following: 
14.—Public Holidays. 

11. Clause 16.—Sick Leave: 
A. Delete the number and title of this clause and 

insert in lieu thereof the following: 
15.—Sick Leave. 

B. Delete paragraphs (d) and (e) of subclause (5) and 
insert in lieu thereof the following: 
(d) Where paid sick leave has been granted by 

the employer in accordance with paragraphs 
(a), (b) and (c) of this subclause, that portion 
of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be 
taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's 
next period of annual leave or, if termination 
occurs before then, be paid for in accordance 
with the provisions of Clause 16.—Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the 
leave is subsequently taken provided that the 
annual leave loading prescribed in Clause 
16.—Annual Leave of this award shall be 
deemed to have been paid with respect to the 
replaced annual leave. 

12. Clause 17.—Annual Leave: 
A. Delete the number and title of this clause »d 

insert in lieu thereof the following: 
16.—Annual Leave. 

B. Delete paragraph (b) of subclause (2) and insert 
in lieu thereof the following: 
(b) In addition to the rates prescribed in para- 

graph (a) of this subclause, an employee shall 
be paid, where his weekly entitlement under 
paragraph (2)(a) of this clause is less than 
17.5 per cent in addition to his weekly rate 
of pay prescribed by clause 25.—Wages of 
this award, a loading which will produce an 
amount equal to 17.5 per cent in addition to 
the rate of wage prescribed in clause 25.— 
Wages of this award. 

C. Delete Subclause (6) and insert in lieu thereof the 
following: 
(6) The total leave entitlement, consisting of four 

weeks' annual leave prescribed by this clause 
and the two weeks in lieu of holidays 
prescribed by clause 14.—Public Holidays of 
this award where the full public holidays 
entitlement is earned, may, by agreement 
between the employee and the employer be 
taken in two portions. 

D. Delete Subclause (7) and insert in lieu thereof the 
following: 
(7) Shift employees (i.e. employees who rotate 

afternoon and/or night shift with day shift as 
defined in clause 11.—Shift Work of this 
award) shall be granted an additional week's 
leave; provided that for employees whose 
shifts are not subject to regular rotation one 
working day's additional leave (with a 
maximum of five working days) for each 
seven weeks actually worked on afternoon 

and/or night shift shall be granted; provided 
further that employees who have completed 
31 weeks on afternoon and/or night shift shall 
be granted the additional week. 

13. Clause 18.—Compassionate Leave: Delete this 
clause. 

14. Clause 19.—Long Service Leave: Delete the number 
and title and insert in lieu thereof the following: 

17.—Long Service Leave. 
15. Clause 20.—Uniforms: Delete the number and title 

and insert in lieu thereof the following: 
18.—Uniforms. 

16. Clause 21.—Protective Clothing and Equipment: 
Delete the number and title and insert in lieu thereof the 
following: 

19.—Protective Clothing and Equipment. 
17. Clause 22.—Provision of First Aid Appliances: 

Delete the number and title and insert in lieu thereof the 
following: 

20.—Provision of First Aid Appliances. 
18. Clause 23.—Part-Time Employees: Delete the num- 

ber and title and insert in lieu thereof the following: 
21.—Part-Time Employees. 

19. Clause 24.—Payment of Wages: Delete this clause. 
20. Clause 25.—Spread of Shifts: Delete the number and 

title and insert in lieu thereof the following: 
22.—Spread of Shifts. 

21. Clause 26.—Weekend Work: Delete this clause and 
insert in lieu thereof the following: 

23.—Weekend Work. 
(1) Except as provided in subclause (3) hereof an 

employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on 
Saturday at the rate of time and one-half and 
between midnight on Saturday and midnight on 
Sunday at the rate of double time. 

(2) The rates prescribed herein shall be in substitution 
for and not cumulative on the rates prescribed in 
clause 11.—Shift Work of this award. 

(3) Where shift work is worked as prescribed by 
clause 11.—Shift Work of this award and this 
clause, the employee shall be paid the rate 
applicable to the majority of the shift. 

22. Clause 27.—Out-Workers: Delete this clause and 
insert in lieu thereof the following: 

24.—Out-Workers. 
(1) Subject to the provisions of the Factories and 

Shops Act, 1963, and employer may employ a 
seamstress outside of his premises on work 
covered by this award. 

(2) Under the contract of service of such an Out- 
worker she shall be paid— 
(a) the wage prescribed in clause 25.—Wages of 

this award for the classification in which she 
is engaged for the actual work performed; 

(b) for each holiday prescribed in clause 14.— 
Public Holidays of this award, which occurs 
during the period of employment, l/5th of the 
weekly wage prescribed for the classification 
in which she is engaged; 

(c) for annual leave in accordance with the 
provisions of clause 16.—Annual Leave of 
this award, but such payment to be on a pro 
rata basis in proportion to the amount her 
aggregate earnings bear to the annual time 
rate earnings of an Indoor-worker doing 
similar work, payable on termination of 
employment or annually. 

(3) An employer shall provide an Out-worker with all 
necessary materials, trimmings and sewing 
threads. 

23. Clause 28.—Parental Leave: Delete this clause. 



24. Clause 29.—Wages: Delete this clause and insert in 
lieu thereof the following: 

29.—Wages. 
$ 

Level One 
Comprehends the following class of work: 
Laundry Operator 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Two 
Comprehends the following class of work: 
Laundry Person Grade I 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of work: 
Machinist 
Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following class of work: 
Laundry Presser 
Spotter Dry Cleaner 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Five 
Comprehends the following class of work: 
Laundry Person Grade II 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Six 
Comprehends the following class of work: 
CSSD Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Seven 
Comprehends the following classes of work: 
Dry Cleaner 
Dry Cleaner Presser 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Eight 
Comprehends the following classes of work: 
Driver (up to 13.9 tonnes Gross Vehicle 

Mass or Gross Combination Mass) 
Storeperson 
Cook 
Security Officer 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Nine 
Comprehends the following class of work: 
Supervisor Grade One 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

369.50 
374.10 
378.00 

374.60 
379.60 
383.80 

379.40 
383.60 
387.20 

380.70 
384.40 
389.00 

383.10 
387.90 
391.90 

388.90 
393.40 
397.10 

393.60 
397.60 
401.50 

405.60 
409.0) 
412.40 

415.00 
420.00 
424.20 

463.70 
468.80 
473.10 

481.40 
486.60 
490.80 

Level Ten 
Comprehends the following class of work: 
Supervisor Grade Two 
1st year of employment 432.70 
2nd year of employment 437.90 
3rd year of employment and thereafter 442.10 
Level Eleven 
Comprehends the following class of work: 
Supervisor Grade Three 
1st year of employment 463.70 
2nd year of employment 468.80 
3rd year of employment and thereafter 473.10 
Level Twelve 
Comprehends the following class of work: 
Supervisor Grade Four 
1 st year of employment 481.40 
2nd year of employment 486.60 
3rd year of employment and thereafter 490.80 
(2) Junior Employees 

(a) Junior employees may be engaged in the 
following sections: 
Sewing section 
Dry cleaning section 
Inspection/marking section 
Personal/special section of despatch 
Emptying linen into fixtures in despatch 
Vibra steamer section 
Press section 
Blanket and towel section 
Racking smalls on ironers section 
Wet shake section 
Dry fold section 
Canteen section 
Weighing out section 
Classifying clean uniforms in despatch 

Junior employees engaged in the above 
sections shall be paid the prescribed percent- 
ages of the prescribed wage of an adult 
employee in their first year of employment 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 85 
At 19 years of age 100 

(b) Any junior employee engaged in any classifi- 
cation, other than those described in para- 
graph (a) hereof shall be paid adult rates of 
pay. 

(3) Casual Employees 
Casual employees shall be paid at the rate of 20 

per cent in addition to the rates herein prescribed. 
(4) Leading Hands: 

Any employee who is placed in charge for not 
less than one day of: 

(a) Not less than three and not more than ten 
other employees shall be paid at the rate of 
$16.50 per week extra; 

(b) More than ten and not more than 20 other 
employees shall be paid at the rate of $25.40 
per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $32.70 per week extra. 

(5) When a classification is graded, the initial 
gradings and/or subsequent promotion within the 
grades shall be at the discretion of the employer. 

(6) The hourly rate shall be calculated by dividing the 
weekly rate herein expressed by 38. 

(7) An employee shall be paid for Accrued Day(s) Off 
at the rate, including shift work penalties, at which 
it was accumulated. 



25. Clause 30.—Fares and Travelling Time 
Clause 31.—Deduction of Union Subscriptions 
Clause 32.—Trade Union Training Leave 
Clause 33.—Leave to Attend Union Business 
Clause 34.—Paid Leave For English Language Train- 

ing 
Delete all of the above clauses. 
26. Clause 35.—Dispute Settling Procedure: Delete the 

number and title of this clause and insert in lieu thereof the 
following: 

26.—Dispute Settling Procedure. 
27.—Clause 36.—Introduction of Change: Delete this 

clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management, Perth Dental Hospital. 
No. 1435 of 1992. 

Hospital Employees' (Perth Dental Hospital) Award 1971 
No. 4 of 1970. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Employees' (Perth Dental Hospi- 
tal) Award 1971 be varied in accordance with die 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Tferm 
5. Definitions 
6. No Reduction 
7. Conditions and Allowances 
8. Engagement and Dismissal 
9. Hours of Duty 

10. Overtime 
11. Annual Leave 
12. Public Holidays 
13. Sick Leave 
14. Long Service Leave 
15. Protective Clothing 
16. Distant Work 
17. Higher Duties Allowance 
18. Apprentices 
19. JVages 
20. Part-Time Workers 
21. Dispute Settlement Procedures 

2. Clause 7.—Payment of Wages: Delete this clause and 
insert in lieu thereof the following: 

7.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

3. Clause 8.—Engagement and Dismissal: Delete this 
clause and insert in lieu thereof the following: 

8.—Engagement and Dismissal. 
(1) Two weeks' notice of termination of service shall 

be given by either side: Provided that a worker 
may be summarily dismissed for misconduct, in 
which case he shall be paid up to time of dismissal 
only. 

(2) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 17.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following: 

17.—Higher Duties Allowance. 
(1) An employee who performs duties which carry a 

higher minimum rate than that which such 
employee usually performs shall be entitled to the 
higher minimum rate while so employed. 

(2) Where such employee is engaged in the higher 
grade of work for more than two hours on any day 
or shift, the employee shall be paid the higher rate 
for the whole day or shift. 

(3) Notwithstanding the provisions of this clause 
payment for higher duties shall not apply to an 
employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (1) 
of Clause 9.—Hours of Duty of this award. 

5. Clause 19.—Wages: Delete this clause and insert in 
lieu thereof the following: 

19.—Wages. 
The minimum weekly rate of wages payable to 

employees covered by this award shall be as follows:— 
(1) Tfechnicians: $ Per Week 

(a) Dental Technician 
1st year of employment 486.40 
2nd year of employment 500.90 
3rd year of employment 516.00 
4th year of employment and there- 

after 531.70 
(b) Dental Tfechnician Advanced 

Level One 
1st year of employment 508.60 
2nd year of employment 522.10 
3rd year of employment 536.30 
4th year of employment and there- 

after 558.90 
(c) Dental Technician Advanced 

Level Two 
1 st year of employment 531.70 
2nd year of employment 548.(X) 
3rd year of employment 565.70 
4th year of employment and there- 

after 583.40 
(d) Apprentices: The weekly rate of wage shall 

be a percentage of the tradesperson's rate as 
under: 

(i) Four Year Tbrm % 
1st year of employment 42 
2nd year of employment 55 
3rd year of employment 75 
4th year of employment 88 



(ii) Three and a Half Year Ifeim % 
1st six months 42 
Next Year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term 
1st year of employment 55 
2nd year of employment 75 
3rd year of employment and 

thereafter 88 
For the purposes of this part, "Tradesper- 

son's Rate" means the total wage prescribed 
in paragraph (l)(a) of this clause for the first 
year dental technician. 

(2) Where an employee is designated to be Tfechni- 
cian in Charge of one of the following dental 
laboratories, 

Outstations Laboratory 
Orthodontic Laboratory Clinic 
North Perth Clinic 
Liddell Clinic 
Gustafsen Clinic 
Sir Charles Gairdner Hospital Clinic 
Bunbury Clinic 
Albany Clinic 
Goldfields Clinic 

that employee shall be paid at the rate of $16.05 
per week in addition to the ordinary rate of wage 
prescribed by this clause. 

(3) Casual employees shall be paid at the rate of 20% 
in addition to the rates herein prescribed. 

(4) Where the term "year of employment" is used in 
this clause, it shall mean all service, irrespective 
of classification with that employer. 

6. Clause 20.—Parental Leave 
Clause 21.—Compassionate Leave 
Clause 22.—Time and Wages Book 
Clause 23.—Interviews 
Clause 24.—Notices 
Clause 25.—Deduction of Union Subscriptions 
Clause 26.—Trade Union Training Leave 
Clause 27.—Leave to Attend Union Business 

Delete these clauses. 
7. Clause 28.—Part-Time Workers: Renumber this clause 

as Clause 20.—Part-Time Workers. 
8. Clause 29.—Introduction of Change: Delete this 

clause. 
9. Clause 30.—Dispute Settlement Procedures: Renum- 

ber this clause as: 
Clause 21.—Dispute Settlement Procedures. 

10. Clause 31.—Higher Duties Allowance: Delete this 
clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Commissioner for Public Health. 
No. 1436 of 1992. 

Health Workers—Community and Child Health Services 
Award, 1980 

No. R 21 of 1979. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 

satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Health Workers—Community and Child 
Health Services Award, 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 27th day of May 
1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours 
7. Overtime 
8. Annual Leave 
9. Public Holidays 

10. Long Service Leave 
11. Sick Leave 
12. Conditions and Allowances 
13. Contract of Service 
14. Higher Duties Allowance 
15. Disputes Settlement Procedure 
16. Uniforms 
17. Casual Employees 
18. Part-Time Employees 
19. Wages 

Appendix I—Liberty to Apply 
Schedule of Respondents 
Memorandum of Agreement 

2. Clause 12.—Compassionate Leave: Delete this clause 
and insert in lieu the following: 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

3. Clause 13.—Contract of Service: Immediately follow- 
ing subclause (4) add the following new subclause: 

(5) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 14.—Payment of Wages: Delete this clause and 
insert in lieu the following: 

14.—Higher Duties Allowances. 
(1) An employee who is instructed to temporarily 

perform duties which carry a higher minimum rate 
than that which such employee usually performs 
shall be entitled to the higher minimum rate while 
so employed. 

(2) Where such employee is engaged in the higher 
grade of work for more than two hours on any day 
or shift, the employee shall be paid the higher rate 
for the whole day or shift. 

(3) Notwithstanding the provisions of this clause 
payment for higher duties shall not apply to an 
employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (2) 
of Clause 6.—Hours of this award. 



1562  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

5. Clause 15.—Right of Entry: Delete this clause and 
insert in lieu the following: 

15.—Dispute Settlement Procedure. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1979 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 

(c) (i) If the matter has been referred in 
accordance with subparagraph (b) above 
the employee(s) or the shop steward 
shall notify the Union Secretary (W.A. 
Branch) or nominee, to enable the 
opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs (a), 
(b) or subparagraph (c)(ii) of this subclause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee, or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanour, the employee's imme- 
diate supervisor or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding 12 months 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in the Western Australian Industrial Relations 
Commission, at any time. 

The status quo (i.e. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognises that the Health Depart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

This grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management. 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to carry out work 
essential for life support within hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature 

discussions will commence at the level specified 
in subparagraph (2)(c)(i) above between the 
appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her 
nominee. 

(7) DEFINITIONS 
For the purpose of this clause: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between the 
parties. 

(8) CLASSIFICATION STRUCTURE IMPLEMEN- 
TATION 

The parties to this award are committed to 
implementing a new wage and classification 
structure. 

To allow this to occur in an orderly and efficient 
manner the parties agree that when the award is 
varied to insert a new wage and classification 
structure, the disputes settling procedure clause 
will be varied to provide a mechanism for dealing 
with claims by existing employees on the appro- 
priateness of their classification in the new 
structure. 

(9) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 



Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion for it to deteimine: 
(a) whether a breach of the procedure has 

occurred; and 
(b) subject to (a) above, the appropriateness of 

the continued provision of the benefits 
provided under the Structural Efficiency 
Principle or any other action considered 
appropriate by the Commission. 

6. Clause 16.—Uniforms: 
A. In subclause (2) delete the amount of $2.65 and 

insert $2.70 in lieu thereof. 
B. In subclause (3) delete the amount of 85 cents and 

insert 87 cents in lieu thereof. 

7. Clause 19.—District Allowances: Delete this Clause. 

8. Clause 20.- Wages: Delete this clause and insert in lieu 
the following: 

19.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as it is 
set out hereunder: 

Per Week 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Premier of Western Australia, and Others. 
No. 1437 of 1992. 

Gardners (Government) 1986 Award No. 16 of 1983 
No. A16 of 1983. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Gardners (Government) 1986 Award No. 16 
of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

(a) HEALTH WORKER 
1st six months of employment 
2nd six months of employment 
2nd year of employment 
3rd year of employment and there- 

after 
(b) HEALTH WORKER (SPECIAL) 
(c) REGIONAL LIAISON OFFICER 

1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 
(2) JUNIOR EMPLOYEES 

387.80 
398.30 
409.80 

423.40 
449.80 

483.50 
512.90 

542.70 

Junior employees shall receive the following 
percentage of the first year rate: 

Under 17 years of age 7. 
Under 18 years of age 8 
Under 19 years of age 8' 

9.21.—Parental Leave 
22.—Fares and Travelling Time 
23.—Deduction of Union Subscriptions 
24.—Trade Union Training Leave 
25.—Leave to Attend Union Business 
26.—Paid Leave for English Language Training 
27.—Higher Duties Allowance 
28.—Disputes Settlement Procedure 
29.—Introduction to Change 
30.—Award Modernisation 

Delete these clauses. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Postered Day Off (38 Hour Week) 
9. Meal Times and Breaks 

10. Public Holidays 
11. Conditions and Allowances 
12. Overtime 
13. Annual Leave 
14. Sick Leave 
15. Long Service Leave 
16. First Aid—Kits and Attendants 
17. Sanitary Facilities and Shelter Sheds 
18. Uniforms and Protective Clothing 
19. Rights and Privileges 
20. Transportation of Employees 
21. Under Rate Employees 
22. Junior Employees 
23. Apprentices 
24. Higher Duties 
25. Wages 
26. General Provisions 
27. Liberty to Apply 
28. Travel Allowance 

Schedule of Respondents 
2. Clause 6.—Contract of Employment: Immediately 

following subclause (7) insert the following new subclause: 
(8) An employer may direct an employee to carry out 

such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 



3. Clause 11.—Time and Wages Records: Delete this 
clause and insert in lieu thereof the following: 

11.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 12.—Overtime: Delete subclause (2) and insert 
in lieu thereof the following: 

(2) When an employee without being notified on the 
previous day or earlier is required to continue 
working after his usual knock off time for more 
than two hours, the employee shall be provided 
with a meal or be paid $6.10 in lieu thereof. 

5. Clause 16.—Compassionate Leave 
Clause 17.—Parental Leave 

Delete these clauses. 
6. Clause 18.—First Aid—Kits and Attendants: 

A. Delete the number and title of this clause and 
insert in lieu thereof the following: 

16.—First Aid—Kits and Attendants. 
B. Delete subclause (2) and insert in lieu thereof the 

following: 
(2) The employer shall, wherever practicable 

and where there are two or more employees, 
appoint an employee holding current first aid 
qualifications from St John Ambulance or 
similar body to carry out first aid duty at all 
works or depots where employees are em- 
ployed. Such employees so appointed in 
addition to first aid duties, shall be responsi- 
ble under the general supervision of the 
supervisor or foreperson for maintaining the 
contents of the first aid kit, conveying it to 
the place of work and keeping it in a readily 
accessible place for immediate use. 

Employees so appointed shall be paid the 
following rates in addition to their prescribed 
rate per day: 

Qualified Attendant $ Per Day 
10 employees or less 0.89 
In excess of 10 employees 1.53 

7. Clause 19.—Sanitary Facilities and Shelter Sheds: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

17.—Sanitary Facilities and Shelter Sheds. 
8. Clause 20.—Uniforms and Protective Clothing: Delete 

the number and title and insert in lieu thereof the following: 
18.—Uniforms and Protective Clothing. 

9. Clause 21.—Notices: Delete this clause. 
10. Clause 22.—Rights and Privileges. Delete the number 

and title of this clause and insert in lieu thereof the 
following: 

19.—Rights and Privileges. 
11. Clause 23.—^Transportation of Employees: Delete the 

number and title of this clause and insert in lieu thereof the 
following: 

20.—Transportation of Employees. 
12. Clause 24.—Fares and Travelling: Delete this clause. 
13. Clause 25.—Under Rate Employees: Delete the 

number and title and insert in lieu thereof the following: 
21.—Under Rate Employees. 

14. Clause 26.—Junior Employees: Mete the number 
and title and insert in lieu thereof the following: 

22.—Junior Employees. 
15. Clause 27.—Apprentices: Mete the number and title 

and insert in lieu thereof the following: 
23.—Apprentices. 

16. Clause 28.—Higher Duties: Mete the number and 
title and insert in lieu thereof the following: 

24.—Higher Duties. 

17. Clause 29.—Payment of Wages: Mete this clause. 

18. Clause 30.—Wages: 
A. Mete number and title, preamble and subclause 

(1) of this clause and insert in lieu thereof the 
following: 

25.—Wages. 
(1) The minimum weekly rate of wage payable 

to employees covered by this Award shall be 
as follows: 
Part A—All Employees Except Those Em- 

ployed by the Ministry of Education. 

Level One 
Comprehends the following 

classes of work 
Gardener/Ground Attendant 

(Grade 2) 
Labourer (Maintenance and Gen- 

eral) 
Mower Operator (Walk Mower) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

372.70 
376.50 

380.60 

Level Two 
Comprehends the following 

classes of work 
Assistant on Rubbish Vehicle 
Gardener/Ground Attendant 

(Grade 1) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

377.30 
381.30 

385.10 

Level Three 
Comprehends tl 

classes of work 
following 

Concrete Finisher, Slab and Kerb 
Layer 

Machinery Operators 
— Rotary Hoe (not attached to 

tractor) 
— Tractor Pneumatic Tyred 

Class I (without power-oper- 
ated attachments) 

Maintenance Attendant 
Power-operated Portable Saw 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Four 
Comprehends the following 

classes of work 
Assistant Mechanical Maintenance 

Attendant 
Machinery Operators 

— Power Roller 
— Tractor (Pneumatic Tyred) 

(with power-operated attach- 
ments Classes 1-5) 

— Tractor (Pneumatic Tyred) 
(without power-operated at- 
tachments Classes 2-5) 

Motor Vehicle Driver (less than 
1.2 tonnes) 

Mower Operator 
— Rider Mower 
— Walk Mower (In Charge of 

Vehicle) Grades 1 and 2 

388.10 
391.90 

395.80 



Senior Gardener/Ground Attendant 
Senior Maintenance Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Five 
Comprehends the following 

classes of work 
(a) Machinery Operator 

— Tractor (Pneumatic 
Tyred with power-oper- 
ated attachments Class 6 
and up to 230 hp) 

Motor Vehicle Driver (over 
1.2 tonnes and below 3 
tonnes) 

Tractor Mower Operator 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
(b) Motor Vehicle Driver (over 3 

tonnes and less than 6 ton- 
nes) 

Rider Mower (In charge of 
Vehicle) 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Six 
Comprehends the following 

classes of work 
Tradesperson Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Seven 
Comprehends the 

classes of work 
following 

Horticulturist (Certificated) 
Senior Mower Operator (BMA) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Eight 
Comprehends the following 

classes of work 
Foreperson Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Nine 
Comprehends the 

classes of work 
following 

Estate Foreperson (Homeswest) 
Foreperson Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

399.60 
403.70 

407.30 

Part B—All Employees Employed by the 
Ministry of Education. 

Level One $ 
Nil 

Level Two 
Assistant Gardener/Handyperson 
1st year of employment 380.30 
2nd year of employment 383.60 
3rd year of employment and there- 

after 386.70 

Level Three 
Gardener/Handyperson 
Gardener/Pool Maintenance Offi- 

402.20 
406.00 

409.50 

406.90 
410.80 

414.40 

417.80 
423.00 

427.20 

436.40 
440.50 

444.50 

466.90 
472.00 

476.50 

495.70 
500.80 

505.30 

1st year of employment 387.10 
2nd year of employment 391.10 
3rd year of employment and there- 

after 395.30 

Level Four 
Gardener/Ride on Mower Opera- 

tor/Handyperson 
1st year of employment 396.40 
2nd year of employment 400.00 
3rd year of employment and there- 

after 404.20 

Level Five 
Senior Gardener/Handyperson 
Senior Gardener/Pool Mainte- 

nance Officer 
Handyperson (Belmont SHS) 
1st year of employment 408.40 
2nd year of employment 412.20 
3rd year of employment and there- 

after 416.00 

Level Six 
Horticulturist (Certificated) 
1st year of employment 439.40 
2nd year of employment 444.70 
3rd year of employment and there- 

after 449.10 
B. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) A Senior Gardner/Ground Attendant who is 

required to maintain turf wickets, bowling 
greens or tennis courts shall be paid in 
addition to the rates prescribed an amount of 
$4.30 per week. Occasional off-season atten- 
tion shall not qualify an employee for 
payment under this subclause. 

C. Delete subclause (5) and insert in lieu thereof the 
following: 
(5) Leading Hands 

Leading Hands and Senior Gardener/ 
Ground Attendants if placed in charge of: 

(a) five and not more than ten other 
employees shall be paid $15.00 per 
week extra; 

(b) more than ten but not more than 20 other 
employees shall be paid $22.00 per 
week extra; 

(c) more than 20 other employees shall be 
paid $29.20 per week extra. 

D. Delete paragraph (a) of subclause (10) and insert 
in lieu thereof the following: 
(a) Employees of the Zoological Gardens Board 

covered by this award who are required to 
clean public toilets shall be paid 46 cents per 
closet, per week. 

396.40 
400.00 

404.20 

408.40 
412.20 

416.00 



19. Clause 31.—General Provisions. Delete the number 
and title of this clause and insert in lieu thereof the 
following; 

26.—General Provisions. 
20. Clause 32.—District Allowance 

Clause 33.—Deduction of Union Subscriptions 
Clause 34.—Trade Union Training Leave 
Clause 35.—Leave to Attend Union Business 

Delete all of the above clauses. 
21. Clause 36.—Liberty to Apply: Delete the number and 

title of this clause and insert in lieu thereof the following: 
27.—Liberty to Apply. 

22. Clause 37.—Paid Leave for English Language Train- 
ing 
Clause 38.—Award Modernisation 
Clause 39.—Skills Acquisition 

Delete all of the above clauses. 
23. Clause 27.—Liberty to Apply: Immediately following 

this clause insert the following new clause: 
28.—Travel Allowance. 

(1) (a) An employee required on any day to report 
directly to the job as distinct from the 
permanent depot to which such employee is 
attached (or where a permanent depot does 
not exist the head office of the employer shall 
be regarded as the permanent depot) shall be 
paid $7.60 per day to compensate for the 
excess fare and travelling time from the 
employee's home to his place of work and 
return. 

(b) An employee who is usually employed at his 
employer's principal place of business shall 
not be entitled to the foregoing allowance 
when required to start work at some other 
place unless he thereby incurred in travelling 
to and from his usual place of employment. 

(2) The provisions set out in subclause (1) above 
apply in addition to any provisions applying by 
virtue of application of the Miscellaneous Govern- 
ment Conditions and Allowances Award No. A 4 
of 1992. 

24. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof the following: 

Respondents. 
1. The Hon. Premier of Western Australia 

CML Building 
197 St George's Terrace 
PERTH WA 6000 

2. The Hon. Minister for Agriculture 
172 St George's Tfcrrace 
PERTH WA 6000 

3. The Hon. Minister for Police and Emergency 
Services 
22 St George's Tferrace 
PERTH WA 6000 

4. The Hon. Minister for Works 
2 Havelock Street 
WEST PERTH WA 6005 

5. The Hon. Minister for Education 
151 Royal Street 
EAST PERTH WA 6004 

6. The Hon. Minister for Minerals and Energy 
197 St George's Tferrace 
PERTH WA 6000 

7. The Hon. Minister for Prisons 
197 St George's Tferrace 
PERTH WA 6000 

8. The Hon. Minister for Community Services and 
Sport and Recreation 
99 Plain Street 
EAST PERTH WA 6004 

9. Hon. Minister for Housing 
99 Plain Street 
EAST PERTH WA 6004 

10. The General Manager 
State Government Insurance Office 
170 St George's Tferrace 
PERTH WA 6000 

11. Chairman 
Geraldton Port Authority 
298 Marine Tferrace 
GERALDTON WA 6530 

12. Zoological Gardens Board 
Labouchere Road 
SOUTH PERTH WA 6151 

13. Burswood Park Board 
C/- Office of Racing and Gaming 
3 Plain Street 
PERTH WA 6000 

Dated at Perth this 23rd day of June, 1986. 
CHIEF COMMISSIONER. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Albany Regional Hospital and Others. 
No. 1438 of 1992. 

Enrolled Nurses and Nursing Assistants (Government) 
Award 

No. R 7 of 1978. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Mete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Definitions 
7. Hours 
8. Overtime 
9. Standby 

10. Annual Leave 
11. Public Holidays 
12. Long Service Leave 
13. Conditions and Allowances 
14. Sick Leave 
15. Disputes Settlement Procedure 
16. Contract of Service 



17. Transfer 
18. Engagement 
19. Laundry and Uniforms 
20. Rosters 
21. Board and Lodging 
22. Emergencies 
23. Casual Employees 
24. Shift Work 
25. Part-Time Employees 
26. Wages 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 3.—Scope: Delete this clause and insert in lieu 
thereof the following: 

3.—Scope. 
This award shall apply to workers described in 

Clause 26.—Wages of this award employed by (i) the 
Board of Management of any hospital constituted 
pursuant to the provisions of section 7 or 15 of the 
Hospitals Act 1927 as amended or (ii) by the Hon. 
Minister for Health in any of the institutions set out in 
subsection (1) of section 19 of the Mental Health Act 
1962 as amended in which nursing care is regularly 
given. 

3. Clause 8.—Overtime: 

B. Delete subclause (5) of this clause and insert in 
lieu thereof the following: 
(5) Where a worker has not been notified the 

previous day or earlier that she is required to 
work overtime the employer shall ensure that 
workers working such overtime for an hour 
or more shall be provided with any of the 
usual meals occurring during such overtime 
or be paid $6.10 each meal. 

4. Clause 10.—Annual Leave: Delete paragraph (2)(c) 
and insert in lieu thereof the following: 

(c) For 5/7ths of that leave, the rate of wage shown 
in Clause 26.—Wages of this award for her class 
of work and in addition be paid a loading of 18-3/4 
percent of that wage and for the remaining 2/7ths 
of that leave due in each year, be paid according 
to paragraph (b) of this subclause; 

5. Clause 11.—Public Holidays: Delete subclause (1) and 
insert in lieu thereof the following: 

(1) An employee who works on any public holiday 
named herein shall be paid a loading of $6.17 per 
hour or pro rata for part thereof in addition to 
his/her ordinary rate of wage for the time worked 
in ordinary hours on that day. 

6. Clause 13.—Parental Leave: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

7. Clause 15.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

15.—Dispute Settlement Procedure. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1979 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 

(a) the employee(s) concerned shall discuss the 
matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 

(c) (i) If the matter has been referred in 
accordance with subparagraph (b) above 
the employee(s) or the shop steward 
shall notify the Union Secretary (W.A. 
Branch) or nominee, to enable the 
opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs (a) 
or (b) or subparagraph (c)(ii) of subclause (2) 
of this clause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee, or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanor, the employee's imme- 
diate supervisory or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding twelve months 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 

A. Delete subclause (2) of this clause and insert in 
lieu thereof the following: 
(2) All work performed by workers on any day 

on which they are rostered off duty or days 
worked in excess of those provided in Clause 
7.—Hours or Clause 25.—Part Time Em- 
ployees shall be paid for at the rate of double 
time. 
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referred to in subclausc (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in the Western Australian Industrial Relations 
Commission, at any time. 

The status quo (ie. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognise that the Health Depart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

This grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management. 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to cany out work 
essential for life support within hospitals. 

(6) INDUSTRY WIDE ISSUES 
In revolving issues of an industry wide nature 

discussions will commence at the level specified 
in subparagraph 2(c)(i) above between the appro- 
priate Union official and the Manager, Industrial 
Relations, Health Department or his/her nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between the 
parties. 

(8) CLASSIFICATION STRUCTURE IMPLEMEN- 
TATION 

The parties to the award are committed to 
implementing a new wage and classification 
structure. 

To allow this to occur in an orderly and efficient 
manner the parties agree that when the award is 
varied to insert a new wage and classification 
structure, the disputes settling procedure clause 
will be varied to provide a mechanism for dealing 
with claims by existing employees on the appro- 
priateness of their classification in the new 
structure. 

(9) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 

Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
WAIRC for it to determine: 

(a) whether a breach of the procedure has 
occurred; and 

(b) subject to (a) above, the appropriateness of 
the continued provision of the benefits 
provided under the Structural Efficiency 
Principle or any other action considered 
appropriate by the Commission. 

8. Clause 16.—Contract of Service: Immediately follow- 
ing subclause (3) insert the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

9. Clause 17.—Transfer: Delete paragraph (2)(a) and 
insert in lieu thereof the following: 

(2) (a) In addition, she shall be allowed travelling 
allowance of $6.10 for any meal purchased, 
or the actual cost of any meal purchased, if 
such cost exceeds $6.10. Meal times shall be 
8.00 a.m., 1.00 p.m. and 6.00 p.m. $2.25 for 
each morning and afternoon tea shall be 
allowed when travelling at 11.00 a.m. and 
4.00 p.m. Reasonable porterage shall also be 
allowed. Claims for taxi fares must be 
supported by receipts. 

10. Clause 19.—Laundry and Uniforms: Delete subclause 
(7) and insert in lieu thereof the following: 

(7) All washable clothing forming part of the uniform 
supplied by the employer shall be laundered free 
of cost to die worker. Provided that in lieu of such 
free laundering the employer may pay the worker 
$1.05 cents per week. 

11. Clause 21.—Time and Wages Book 
Clause 22.—Interviews 
Clause 23.—Notices 

Delete these clauses. 
12. Clause 24.—Board and Lodging: Delete the number 

and title and insert in lieu thereof the following: 
21.—Board and Lodging. 

13. Clause 25.—District Allowance: Delete this clause. 
14. Clause 26.—Emergencies: Delete the number and title 

and insert in lieu thereof the following: 
22.—^Emergencies. 

15. Clause 27.—Casual Workers: Delete the number and 
title and insert in lieu thereof the following: 

23.—Casual Employees. 
16. Clause 28.—Shift Work: Delete the number and title 

and subclauses (1), (2) and (3) and insert in lieu thereof the 
following: 

24.—Shift Work. 
(1) (a) Subject to subclause (2) of this clause where 

on any day an employee commences his/her 
ordinary hours of work before 4.00 a.m. or 
after 12 noon, he/she shall be paid a loading 
of $1.55 per hour or pro rata for part thereof 
in addition to his/her ordinary rate of wage. 

(b) The provisions of paragraph (a) of this 
subclause do not apply to an employee who 
on any day commences his/her ordinary 
hours of work after 12.00 noon and com- 
pletes those hours before 6.00 p.m. on that 
day. Provided that employees in receipt of 
shift allowance shall not have that allowance 
decreased by the operation of this sub clause. 

(c) Where an employee works a broken shift 
each portion of that shift shall be considered 
a separate shift for the purpose of this clause. 
Provided that a shift broken by a meal break 
of one hour or less shall not constitute a 
broken shift. 

(2) (a) A loading of $2.32 per hour or pro rata for 
part thereof shall be paid to an employee in 
addition to his/her ordinary rate of wage for 
time worked on permanent afternoon or night 
shift 

(b) For the purpose of this subclause an em- 
ployee shall be deemed to have been working 
permanent afternoon or night shift where 
such employee works that shift as part of a 
non-rotating roster. 



(3) Subject to the provisions of subclause (5) of this 
clause work performed during ordinary hours on 
the weekend shall in addition to the ordinary rate 
of wage attract a loading as follows: 

(a) Saturday—$6.17 per hour or pro rata for part 
thereof; 

(b) Sunday—$ 12.34 per hour or pro rata for part 
thereof. 

(c) The rates prescribed in this subclause shall 
be in substitution for and not cumulative on 
the rates prescribed in subclauses (1) and (2) 
of this clause. 

(4) An employee who regularly performs shift or 
weekend work shall be paid Accrued Day(s) Off 
including shift or weekend penalties, when those 
days are taken as leave at the rate which applied 
when they were accumulated. 

17. Clause 29.—Payment of Wages: Delete this clause. 
18. Clause 30.—Part-Time Workers: Delete the number 

and title and insert in lieu thereof the following: 
25.—Part-Time Employees. 

19. Clause 31.—Wages: Delete this clause and insert in 
lieu thereof the following: 

26.—Wages. 
$ 

Per Week 
(1) Enrolled Nurse Level One— 

1st year of employment 418.80 
2nd year of employment 423.80 
3rd year of employment and thereafter 434.70 

(2) Enrolled Nurse Level Two— 
1st year of employment 427.60 
2nd year of employment 432.70 
3rd year of employment and thereafter 443.50 

(3) Enrolled Nurse Level Three 456.10 
(4) Nursing Assistant (at 19 years of age 

and over) 
1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and thereafter 398.30 

(5) Nursing Assistant (under 19 years of 
age) 
The rate shall be a percentage of the 
total wage prescribed for a Nursing 
Assistant in his/her first year of employ- 
ment in subclause (6) of this clause per 
week, as follows— 
Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(6) A Nursing Assistant who has completed her first 
year of service and who is accepted for training 
as a Enrolled Nurse, shall be paid not less than she 
would have received had she continued as a 
Nursing Assistant. 

(7) (a) Any employee who has passed the examina- 
tion for registration prescribed by the Nurses' 
Board of W.A. shall for the purposes of this 
clause be deemed to be an Enrolled Nurse. 

(b) An Enrolled Nurse undergoing training in a 
post basic course approved by the Nurses' 
Board of W.A., will be paid the "first year 
of employment" rate of wage for his/her 
appropriate classification level during the 
training period. 

(c) The ordinary rate of wage prescribed for an 
Enrolled Nurse in this clause shall be 
increased by $8.80 per week when a Regis- 
tered Enrolled Nurse has obtained a second 
post basic certificate approved by the Nurses' 
Board of W.A., and he/she is required to use 
the knowledge gained in that certificate as 
part of his/her employment. 

(8) When the term "year of employment" is used in 
this clause it shall mean all service whether full 
time or part time in any of the classifications 
contained in this award with any hospital covered 
by this award and shall be calculated in periods 
of completed months from the date of commence- 
ment of work covered by this award. Provided 
that:— 
(a) "Service" in this context shall have the same 

meaning as it does in the Long Service Leave 
conditions appropriate to the employee con- 
cerned, but confined to respondents to this 
award; except where the employer or the 
Western Australian Industrial Relations 
Commission deems it appropriate to include 
service with hospitals not respondent to this 
award. 

(b) Employees shall be paid the rates shown in 
this clause according to their year of employ- 
ment calculated in accordance with the 
provisions of this subclause. Proof of previ- 
ous service, if required by the employer, shall 
rest on the employee; provided that produc- 
tion of the certificate of certificates referred 
to in subclause (12) of this clause, shall be 
sufficient proof for the purpose of this 
paragraph. 

(c) Notwithstanding the provisions of paragraph 
(b) of this subclause, an Enrolled Nurse who 
successfully completes a re-registration 
course following a break in service shall 
commence employment on the rate pre- 
scribed as follows: 

(i) Five year break in service—at third year 
of employment rate provided that the 1 st 
and 2nd year of service rates have 
previously been attained. 

(ii) Six year but less than eight year break 
in service—at second year of employ- 
ment rate. 

(iii) Greater than eight year break in serv- 
ice—at the first year of employment 
rate. 

(9) Each employee whose service terminates shall at 
the time of termination be given a certificate 
signed by the employer in which shall be stated 
the name of the employee, the period of service, 
whether the service was full time or part time and 
the classifications in this award in which work has 
been carried out. 

Provided that where an employee terminates 
without that employee having given the prescribed 
period of notice, the employer shall be under no 
obligation to provide the certificate at the time of 
termination. The employee shall, however, be 
entitled to request and receive the certificate at 
any time after the termination. 

(10) Minimum Wage: No employee employed under 
this award who is 21 years of age or over shall 
receive less than the minimum wage prescribed 
from time to time by the Western Australian 
Industrial Relations Commission. 

(11) Leading Hands shall be paid the ordinary wage 
prescribed for the classification in which they are 
employed increased by: 
(a) $14.25 per week when in charge of not less 

than three and not more than ten other 
employees; 

(b) $21.40 per week when in charge of more than 
ten and not more than 20 other employees; 
and 

(c) $28.50 per week when in charge of more than 
20 employees. 

(12) The rates herein prescribed shall be increased by 
the amount of any percentage increase in wages 
awarded by the Western Australian Industrial 



Relations Commission to employees covered by 
this award. 

Where any increase in wages is not a percentage 
increase, the rates of wage shown in this award as 
relating to afternoon and night shift, permanent 
shift or weekend work shall & adjusted to reflect 
the relationship which the additional payment 
bears to the amount of $457.65 as at 1st January, 
1990. 

20. Clause 32.—Fares and Travelling Time 
Clause 33.—Deduction of Union Subscriptions 
Clause 34.—Trade Union Training Leave 
Clause 35.—Leave to Attend Union Business 
Clause 36.—Paid Leave for English Language Train- 

ing 
Clause 37.—Introduction of Change 
Clause 37A.—Award Modernisation 
Clause 38.—Dispute Settlement Procedures 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Country High School Hostels Authority. 
No. 1439 of 1992. 

Country High School Hostels Award, 1979 
No. R 7A of 1979. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Country High School Hostels Award, 1979 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Contract of Service 
8. Rosters 
9. Overtime 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Annual Leave 
15. Weekend Work 

16. Mixed Functions 
17. Laundry and Uniforms 
18. Casual Employees 
19. Shift Work 
20. Meal Money 
21. Special Rates and Provisions 
22. Under Rate Employees 
23. Part-Time Employees 
24. Wages 

Appendix I—Liberty to Apply 
Appendix II—Respondent 

2. Clause 6.—Hours: Delete subclause (2) and insert in 
lieu thereof the following: 

(2) Subject to clause 9.—Overtime, the spread of shift 
in any one day shall not exceed twelve and a half 
hours. 

3. Clause 7.—Contract of Service: Immediately following 
subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 9.—Overtime: Delete this clause and insert in 
lieu thereof the following: 

9.—Overtime. 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed 
in Clause 6.—Hours, or Clause 23.—Part-Time 
Employees, of this Award, shall be overtime and 
shall be paid for at time and one-half for the first 
two hours and double time thereafter. 

(2) All work performed by employees on any day on 
which they are rostered off duty or days worked 
in excess of those provided for in Clause 
6.—Hours, or Clause 23.—Part-Time Employees 
shall be paid for at the rate of double time with 
a minimum engagement of four hours. 

(3) All overtime worked on a Saturday or Sunday 
shall be paid for at the rate of double time. 

(4) An employee recalled to work shall be paid a 
minimum of three hours at overtime rates and for 
all reasonable expenses incurred in returning to 
work. 

(5) Where the employee and the employer so agree, 
time off in lieu of payment for overtime may be 
allowed proportionate to the payment to which 
they are entitled. Such time off to be taken at the 
convenience of the employer provided that: 

(a) such time off is in unbroken periods accord- 
ing to each period of overtime worked; and 

(b) the time off in lieu of overtime is taken 
within twenty-eight days from the time when 
it was worked. 

(6) Where an employee has not been notified the 
previous day or earlier that they are required to 
work overtime the employer shall ensure that 
employees working such overtime for an hour or 
more shall be provided with any of the usual meals 
occurring during such overtime or be paid $6.10 
each meal. 

5. Clause 13.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 14.—Annual Leave: Delete paragraph (2)(b) 
and insert in lieu thereof the following: 

(b) At the rate of wage shown in Clause 24.—Wages, 
of this Award for their class of work and in 
addition be paid a loading of 17.5 per cent, 

7. Clause 15.—Payment of Wages: Delete this clause. 
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8. Clause 16.—Weekend Work: Delete the number and 
title of this clause and insert in lieu thereof the following: 

15.—Weekend Work. 
9. Clause 17.—Mixed Functions: Delete the number and 

title of this clause and insert in lieu thereof the following: 
16.—Mixed Functions. 

10. Clause 18.—Right of Entry 
Clause 19.—Notices 
Clause 20.—Paid Leave for English Language Train- 
ing 

Delete these clauses. 

11. Clause 21.—Laundry and Uniforms: Delete the 
number and title and subclauses (1) and (2) and insert in lieu 
thereof the following: 

17.—Laundry and Uniforms. 
(1) Each employee shall be entitled to all laundering 

of uniforms at the expense of the employer, but 
where the employer elects not to launder the 
uniforms the employee shall be paid an allowance 
of 92 cents per week. 

(2) The employer shall provide all uniforms which 
shall at all times remain the property of the 
employer. Provided that in lieu of providing 
uniforms, the employer may make an allowance 
of $2.65 per week. 

12. Clause 22.—Time and Wages Record: Delete this 
clause. 

13. Clause 23.—Casual Employees: Delete the number 
and title and insert in lieu thereof the following: 

18.—Casual Employees. 
14. Clause 24.—Shift Work: 

A. Delete the number and title and insert in lieu 
thereof the following: 

19.—Shift Work. 
B. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) Where a worker's rostered hours of duty in 

any day are extended by an early start or a 
late finish the shift work or weekend rates as 
the case may be shall be paid for such 
additional time worked in addition to any 
overtime payable under clause 9.—Overtime 
of this award. 

15. Clause 25.—Meal Money: Delete the number and title 
and subclause (1) of this clause and insert in lieu thereof the 
following: 

20.—Meal Money. 
(1) An employee required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that they will be so required 
to work, shall be supplied with a meal by the 
employer or paid $6.10 for a meal. 

16. Clause 26.—District Allowance: Delete this clause. 
17. Clause 27.—Special Rates and Provisions: Delete the 

number and title and paragraph (l)(a) and insert in lieu 
thereof the following: 

21.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall 
receive an allowance of 46 cents per closet 
per week. 

18. Clause 28.—Deleted: Mete this heading. 
19. Clause 29.—Under Rate Employees: Delete the 

number and title and insert in lieu thereof the following: 
22.—Under Rate Employees. 

20. Clause 30.—Deleted: Delete this heading. 
21. Clause 31.—Part-Time Employees: Delete the num- 

ber and title and insert in lieu thereof the following: 
23.—Part-Time Employees. 
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22. Clauses 32.—Wages: Delete this clause and insert in 
lieu thereof the following: 

24.—Wages. 
(1) The minimum weekly rates of wage payable to 

employees covered by this Award shall be as 
follows: 

$ 
Cook 
1st year of employment 397.70 
2nd year of employment 402.00 
3rd year of employment and thereafter 406.10 
Groundsperson and/or Gardener 
1 st year of employment 383.60 
2nd year of employment 385.10 
3rd year of employment and thereafter 392.30 
Domestic Employee 
1st year of employment 369.70 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.40 

The classification Domestic Employee includes 
the following designations: 

Kitchen Attendant, Cleaner, Yard Assis- 
tant, Dining Room Attendant, and Laundry 
Attendant. 

(2) General Conditions: 
(a) Senior employees appointed as such by the 

employer shall be paid $14.65 per week in 
addition to the rates prescribed herein. 

(b) A leading hand placed in charge of not less 
than three other employees shall be paid 
$14.65 per week extra. 

23. Clause 33.—Parental Leave 
Clause 34.—Fares and Travelling Time 
Clause 35.—Deduction of Union Subscriptions 
Clause 36.—Trade Union Training Leave 
Clause 37.—Leave to Attend Union Business 
Clause 38.—Award Modernisation 
Clause 39.—Skills Acquisition 

Delete all of the above clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Community Welfare. 
No. 1440 of 1992. 

Community Welfare Department Hostels Award 1983 
No. A 27 of 1981. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 



1572 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Rosters 
8. Overtime 
9. Annual Leave 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Contract of Service 
15. Weekend Work 
16. Mixed Functions 
17. Casual Workers 
18. Special Rates and Provisions 
19. Junior Worker's Certificate 
20. Part-Time Workers 
21. Wages 

Appendix 1—Respondent 
2. Clause 8.—Overtime: 

A. Delete subclauses (1) and (2) and insert in lieu 
thereof the following: 
(1) Except as hereinafter provided, all time 

worked in excess of the ordinary working 
hours prescribed in Clause 6—Hours, or 
Clause 20—Part-Time Workers of this 
award, shall be overtime and shall be paid for 
at time and one-half for the first two hours 
and double time thereafter. Such rates shall 
be calculated on a workers hourly award rates 
and shall be paid in addition to the weekend 
or shift rates as the case may be. 

(2) All work performed by workers on any day 
on which they are rostered off duty or days 
worked in excess of those provided for in 
Clause 6—Hours, or Clause 20—Part-Time 
Workers shall be paid for at the rate of double 
time. 

B. Delete subclause (5) and insert in lieu thereof the 
following: 
(5) Where an employee has not been notified the 

previous day or earlier that they are required 
to work overtime the employer shall ensure 
that the employee working such overtime for 
an hour or more shall be provided with any 
of the usual meals occurring during such 
overtime or be paid $6.10 for each meal. 

3. Clause 9.—Annual Leave: Delete paragraph (2)(b) and 
insert in lieu thereof the following: 

(b) at the rate of wage shown in Clause 21.—Wages 
of this award for her class of work and in addition 
be paid a loading of 17 1/2 per cent, 
whichever is the greater benefit to the worker. 

4. Clause 13.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 14.—Contract of Service: Immediately follow- 
ing subclause (7) insert the following new subclause: 

(8) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

6. Clause 15.—Payment of Wages: Delete this clause. 
7. Clause 16.—Weekend Work: Delete this clause and 

insert in lieu thereof the following: 
15.—Weekend Work. 

(1) A worker shall be paid for ordinary hours of work 
performed between midnight on Friday and 
midnight on Sunday shall be paid for at the rate 
of time and one half. 

8. Clause 17.—Mixed Functions: Delete the number and 
title and insert in lieu thereof the following: 

16.—Mixed Functions. 
9. Clause 18.—Right of Entry 

Clause 19.—Notices 
Clause 20.—Record 

Delete these clauses. 
10. Clause 21.—Casual Workers: Delete the number and 

title and insert in lieu thereof the following: 
17.—Casual Workers. 

11. Clause 22.—District Allowances: Delete this clause. 
12. Clause 23.—Special Rates and Provisions: Delete the 

number and title and paragraph (l)(a) and insert in lieu 
thereof the following: 

18.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall 
receive an allowance of 46 cents per closet 
per week. 

13. Clause 24.—Junior Worker's Certificate: Delete the 
number and title and insert in lieu thereof the following: 

19.—Junior Worker's Certificate. 
14. Clause 25.—Part-Time Workers: Delete the number 

and title and insert in lieu thereof the following: 
20.—Part-Time Workers. 

15. Clause 26.—Parental Leave: Delete this clause. 
16. Clause 27.—Wages: Delete this clause and insert in 

lieu thereof the following: 
21.—Wages. 

(1) The minimum weekly rates of wage payable to 
workers covered by this award shall be as follows: 

$ 
Cook— 
1st year of employment 397.70 
2nd year of employment 402.00 
3rd year of employment and thereafter 406.10 
Groundsperson and/or Gardener— 
1st year of employment 383.60 
2nd year of employment 385.10 
3rd year of employment and thereafter 392.30 
Domestic Employee— 
1st year of employment 369.70 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.40 

The classification Domestic Employee includes 
the following designations: 

Kitchen Attendant, Pantry Attendant, Do- 
mestic, Yard Assistant, Dining Room Atten- 
dant, Laundry Employee and Machinist. 

(2) Junior Employees 
Junior employees shall receive the following 

percentage of the 1 st year rate for the class of work 
on which they are engaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one adult 
employee employed in the same occupation, 
provided that this ratio may be altered by 



written agreement between the Union and the 
employee concerned. 

(b) Senior employees appointed as such by the 
employer shall be paid $15.10 per week in 
addition to the rates prescribed herein. 

(c) A leading hand placed in charge of not less 
than three other employees shall be paid 
$15.10 per week in addition to the rates 
prescribed herein. 

(d) Employees who are required to work their 
ordinary hours each day in two shifts and 
where the break between the two shifts is not 
less than three hours shall be paid $2.35 per 
day reimbursement for travelling expenses. 

17. Clause 28.—Deduction of Union Subscriptions 
Clause 29.—Trade Union Training Leave 
Clause 30.—Leave to Attend Union Business 
Clause 31.—Award Modernisation 
Clause 32.—Skills Acquisition 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Perth Market Authority. 
No. 1441 of 1992. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 

No. AG 9 of 1967. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 27th day 
of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Term 
4. Scope 
5. Definitions 
6. Hours 
7. Rates of Pay 
8. Overtime 
9. Shift and Weekend Work 

10. Meal Hours 
11. Public Holidays 

12. Annual Leave 
13. Conditions and Allowances 
14. Rosters 
15. Part Time Workers 
16. Long Service Leave 
17. Sick Leave 
18. General Conditions 
19. Protective Clothing 
20. Uniforms 
21. Contract of Service 
22. Higher Duties 
23. No Reduction 
24. Change Room 
25. Board of Reference 

2. Clause 7.—Rates of Pay: Delete this clause and insert 
in lieu thereof the following: 

7.—Rates of Pay. 
(1) The minimum weekly rate of wage payable to 

employees covered by this Agreement shall be as 
follows: 

$ 
Market Inspector Grade 1 
1st year of employment 405.50 
2nd year of employment 409.10 
3rd year of employment and thereafter 412.60 
Market Inspector Grade 2 
1st year of employment 428.10 
2nd year of employment 431.70 
3rd year of employment and thereafter 435.40 
Market Inspector Grade 3 
1st year of employment 450.80 
2nd year of employment 454.60 
3rd year of employment and thereafter 458.20 
Market Inspector Grade 4 
1st year of employment 501.40 
2nd year of employment 505.00 
3rd year of employment and thereafter 507.50 
Gatekeeper 
1st year of employment 370.10 
2nd year of employment 374.10 
3rd year of employment and thereafter 381.40 

(2) In addition to the rates prescribed herein, an 
employee who in any week handles money shall 
be paid an allowance of $6.46 per week. 

(3) A casual employee shall receive 20% of the 
ordinary rate in addition to the ordinary rate for 
their class of work. 

3. Clause 8.—Overtime: 
A. Delete paragraph (4)(a) and insert in lieu thereof 

the following: 
(4) (a) An employee required to work continu- 

ous overtime for more than one and a 
half hours shall be supplied with a meal 
by the employer or be paid $6.10 for a 
meal, and if, owing to the amount of 
overtime worked, a second or subse- 
quent meal is required the employee 
shall be supplied with each such meal 
by the employer or be paid $3.55 for 
each meal so required. 

B. Delete paragraph (4)(d) and insert in lieu thereof 
the following: 
(d) An employee required to work continuously 

from midnight to 6.30 a.m. and ordered back 
to work at 8.00 a.m. the same day shall be 
paid $6.10 for breakfast. 

4. Clause 13.—Time and Wages Book: Delete this clause 
and insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 
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5. Clause 14.—Posting Agreement and Notices: Delete 
this clause and insert in lieu thereof the following: 

14.—Rosters. 
The employer shall, by legible notice displayed at 

some place accessible to the employees, notify at least 
seven days in advance the commencing and ceasing 
times of ordinary hours of work. 

Such times, once notified shall not be changed 
without seven days notice except in the case of an 
emergency. 

6. Clause 18.—General Conditions: 
A. Delete subclause (7) and insert in lieu thereof the 

following: 
(2) Any worker who is required to clean win- 

dows when it is necessary to go wholly 
outside the windows, or climb around an 
outside column to do such cleaning shall, if 
such cleaning and climbing is at a height of 
more than 3 metres from the ground or 
verandah, be paid an allowance of five cents 
extra for each such window, unless the 
outside window or column ledge is more than 
50 cm wide. Provided that nothing in this 
subclause shall apply to cleaning from a 
ladder resting on the ground. Provided 
further, that no payment under this clause 
shall be due in cases where safety appliances 
are provided. Where such appliances are 
provided, the worker must use same. 

(3) Where cleaning is done from a ladder and any 
portion of the window to be cleaned exceeds 
in height 7.5 metres from the ground, the 
worker shall be paid five cents per window 
extra for each window so cleaned. Provided 
that this clause shall not apply where such 
cleaning work is done from the interior of a 
building at a height not greater than 7.5 
metres from the floor. Provided further, that 
this clause shall not apply when an efficient 
safety device is provided. 

B. Delete subclause (7) and insert in lieu thereof the 
following: 
(7) An employee who is the holder of an 

approved First Aid qualification shall be paid 
an allowance of $1.55 per day. 

7. Clause 20.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following: 

20.—Uniforms. 
In addition to the provisions in Clause 19.— 

Protective Clothing each employee shall be provided 
by the employer with a uniform on the basis set out 
herein: 

• 2 uniform trousers per year or 4 uniform 
shorts per year or 1 uniform trousers and 2 
uniform shorts per year. 

• 4 uniform shirts per year, either long sleeved 
or short sleeved as decided by the employee. 

• 1 belt initially; to be replaced every 3 years. 
• 4 pairs socks per year. 
• 2 uniform pullovers initially; then 1 uniform 

pullover per year. 
• 1 uniform showerproof jacket initially; then 

1 uniform showerproof jacket every three 
years. 

• 1 uniform lightweight jacket initially; then 1 
uniform lightweight jacket every three years. 

• 1 pair of safety shoes or ankle boots per year. 
• 1 cap initially; to be replaced as required. 

8. Clause 21.—Contract of Service: Immediately follow- 
ing subclause (5) add the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
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ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

9. Clause 26.—Parental Leave 
Clause 27.—Compassionate Leave 
Clause 28.—Right of Entry 
Clause 29.—Uniforms 
Clause 30.—Deduction of Union Subscriptions 
Clause 31.—Trade Union Training Leave 
Clause 32.—Leave to Attend Union Business 
Clause 33.—Rosters 
Clause 34.—Award Modernisation 
Clause 35.—Skills Acquisition 

Delete all of these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Library Board of Western Australia, and Others. 
No. 1442 of 1992. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 27th day 
of May 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Overtime 
9. Shift and Weekend Work 

10. Conditions and Allowances 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Special Rates and Provisions 
16. Wages 
17. Higher Duties 
18. Part Time Employees 
19. Uniforms 
20. Liberty to Apply 



2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This award shall apply throughout the state of 

Western Australia to employees employed by the 
named respondents in the callings set out in Clause 
16.—Wages, of this award. 

3. Clause 6.—Contract of Service: Immediately following 
subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 8.—Overtime: 
A. Delete subclause (2) and insert in lieu thereof the 

following: 
(2) (a) Casual employees shall be paid at the 

rate of time and one half for the first two 
hours and double time thereafter at the 
appropriate proportion of the ordinary 
rate as presented in subclause (1) of 
Clause 16.—Wages of this award for all 
time worked in excess of eight hours in 
any one shift 

(b) Subject to the provisions of paragraph 
(c) of this subclause all time worked in 
excess of or outside the ordinary work- 
ing hours, or on a shift other than a 
rostered shift, shall be paid for at the 
rate of double time, except where the 
employee agrees to work a sixth shift in 
not more than one week in any four 
weeks, when he/she shall be paid for 
such shift at time and one half of the 
ordinary rate for the first two hours and 
double time thereafter. 

(c) Time worked in excess of the ordinary 
working hours shall be paid for at 
ordinary rates: 

(i) if it is due to private arrangements 
between the employees themselves 
and has the approval of the em- 
ployer; or 

(ii) if it does not exceed two hours and 
is due to a relieving person who is 
rostered for duty on that day not 
coming on duty at the proper time; 
or 

(iii) if it is for the purpose of effecting 
the customary rotation of shifts. 

B. Delete paragraph (9)(a) and insert in lieu thereof 
the following: 
(9) (a) An employee required to work continu- 

ous overtime for more than one hour 
shall be supplied with a meal by the 
employer or be paid $6.10 for a meal 
and if, owing to the amount of overtime 
worked, a second or subsequent meal is 
required the employee shall be supplied 
with each meal by the employer or be 
paid $3.55 for each meal so required. 

5. Clause 10.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following; 

10.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 13.—Leave to Attend Union Business 
Clause 14.—Trade Union Training Leave 

Delete the above clauses. 

7. Clause 15.—Sick Leave: Delete the number and title 
and insert in lieu thereof the following: 

13.—Sick Leave. 
8. Clause 16.—Parental Leave: Delete this clause. 
9. Clause 17.—Long Service Leave: Delete the number 

and title and insert in lieu thereof the following: 
14.—Long Service Leave. 

10. Clause 18.—Compassionate Leave: Delete this 
clause. 

11. Clause 19.—Special Rates and Provisions: 
A. Delete the number and title and insert in lieu 

thereof the following: 
15.—Special Rates and Provisions. 

B. Delete paragraph (3)(a) and insert in lieu thereof 
the following: 
(3) (a) All employees called upon to clean 

closets connected to septic tanks or 
sewers shall be paid an allowance of 46 
cents per closet per week. 

C. Delete subclauses (5) and (6) and paragraph (7)(a) 
and insert in lieu thereof the following: 
(5) An allowance of $ 1.65 per day or part thereof 

shall be paid to an employee required to use 
an airlift in the course of their duties. 

(6) An allowance of $6.40 per day shall be paid 
in addition to the ordinary rate to an attendant 
required to operate audio visual equipment. 

(7) (a) Except as provided for in paragraph (b) 
of this subclause an allowance of $3.50 
per day shall be paid to an employee 
required to carry keys and be responsi- 
ble for securing the premises at the close 
of business. 

12. Clause 20.—Wages: Delete this clause and insert in 
lieu thereof the following: 

16.—Wages. 
(1) The minimum total rate of wage payable under 

this Award shall be as follows: 
$ 

Per Week 
Cleaner 
1 st year of employment 370.10 
2nd year of employment 374.10 
3rd year of employment and thereafter 378.30 
Groundskeeper 
1st year of employment 378.00 
2nd year of employment 385.60 
3rd year of employment and thereafter 393.70 
Attendant or Receptionist Attendant 
1st year of employment 394.30 
2nd year of employment 402.70 
3rd year of employment and thereafter 411.10 
Security Officer 
1st year of employment 394.30 
2nd year of employment 402.70 
3rd year of employment and thereafter 411.10 
Assistant Supervisor 
1st year of employment 432.00 
2nd year of employment 440.20 
3rd year of employment and thereafter 448.40 
Installation Assistant 
1st year of employment 461.30 
2nd year of employment 468.40 
3rd year of employment and thereafter 476.30 
Attendant Supervisor 
1st year of employment 476.20 
2nd year of employment and thereafter 491.50 
Regional Attendant 
1st year of employment 432.00 
2nd year of employment 440.20 
3rd year of employment and thereafter 448.40 
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(2) Leading Hands: In addition to the appropriate total 
wage prescribed in this clause, a leading hand 
shall be paid: 

$ 
(a) if placed in charge of not less than 

one and more than five other 
employees 15.40 

(b) if placed in charge of more than six 
and not more than ten other em- 
ployees 23.70 

(c) if placed in charge of more than 11 
other employees 30.50 

(3) A casual employee shall receive 20% of the 
ordinary rate in addition to the ordinary rate for 
their class of work. 

13. Clause 21.—Higher Duties: Delete the number and 
title and insert in lieu thereof the following: 

17.—Higher Duties. 
14. Clause 22.—Payment of Wages 

Clause 23.—Deduction of Union Subscriptions 
Clause 24.—Right of Entry 

Delete all of the above clauses. 
15. Clause 25.—Part Time Employees: Delete the number 

and title and insert in lieu thereof the following: 
18.—Part Time Employees. 

16. Clause 26.—Posting of Award 
Clause 27.—Time and Wages Book 

Delete the above clauses. 
17. Clause 28.—Uniforms: Delete the number and title 

and insert in lieu thereof the following: 
19.—Uniforms. 

18. Clause 29.—Paid Leave for English Language 
Training: Delete this clause. 

19. Clause 30.—Liberty to Apply: Delete the number and 
title and insert in lieu thereof the following: 

20.—Liberty to Apply. 
20. Clause 31.—Skills Acquisition 

Clause 32.—Award Modernisation 
Delete the above clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Premier of Western Australia and Others. 
No. 1443 of 1992. 

Cleaners and Caretakers (Government) Award 1975 
No. 32 of 1975. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Government) 
Award 1975 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.J Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu the following: 

2.—^Arrangement 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Shift and Weekend Work 

10. Conditions and Allowances 
11. Special Rates and Provisions 
12. Public Holidays 
13. Annual Leave 
14. Sick Leave 
15. Long Service Leave 
16. Part Time Employees 
17. Wages 
18. Higher Duties 
19. Calculation of Area 
20. No Reduction 
21. First Aid 
22. Rostered Day Off (38 Hour Week) 

Schedule of Respondents 

2. Clause 6.—Contract of Service: Immediately following 
subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 7.—Hours: Delete Placitum (i) of paragraph (d) 
of subclause (2) and insert in lieu thereof the following: 

(i) in accordance with subclause (4) of Clause 
22.—Rostered Day Off (38 Hour Week); or 

4. Clause 10.—Fares and Travelling Time: Delete this 
clause and insert in lieu the following: 

10.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 11.—Special Rates and Provisions. 

a) Delete paragraph (a) of subclause (1) and insert in 
lieu the following: 

(a) All employees called upon to clean closets, 
connected with septic tanks or sewerage shall 
receive an allowance of 46 cents per closet 
per week. 

b) Delete subclause (2) and insert in lieu the 
following: 

(2) Employees called upon outside the ordinary 
working hours to wash towels shall be paid 
$2.75 per dozen for ordinary towels, and 
$2.05 per dozen for dusters, hand towels and 
tea towels. 

c) Delete plactium (i) of paragraph (b) of subclause 
(4) and insert in lieu the following: 

(b) (i) When window cleaning is done from a 
ladder and any portion of a window to 
be cleaned is more than seven metres 
from the nearest horizontal plane, the 
employee shall be paid an allowance of 
6 cents per window. 



d) Delete subclause (5) and insert in lieu the 
following: 
(5) Employees who are required to work their 

ordinary hours each day in two shifts and 
where the break between the two shifts is not 
less than three hours, shall be paid an 
allowance $2.60 per day. 

e) Delete subclause (6) and insert in lieu the 
following: 
(6) An employee who is required to open and 

close classrooms, halls and other school 
facilities for any activities authorised by the 
Principal, shall be paid an allowance accord- 
ing to the following scale: 

Per Day 
(a) Evenings—Monday to Friday $ 

Up to 40 rooms per week 4.40 
41 rooms to 100 per week 6.70 
over 100 rooms per week 8.80 

(b) Saturday and Sunday 8.80 
(c) An additional allowance of $2.75 shall 

be paid to a caretaker on each occasion 
he/she is required to open or close a 
school facility after 11.00 pm, Monday 
to Friday, or for any opening or closing 
required on a Saturday or Sunday after 
the initial opening and closing. Provided 
that on a Saturday or Sunday the 
additional allowance shall not be paid if 
the duty is performed less than one hour 
after the initial or any subsequent 
opening or closing. 

f) Delete paragraph (10)(b) immediately following 
subclause (9) and insert in lieu the following: 
(b) Any employee performing in wood chopping 

duties shall be paid an allowance of $9.90 per 
tonne to a maximum of: 

(i) 100% of the weight of bush wood sup- 
plied or 50% of the weight of mill-ends 
supplied for enclosed fire places such as 
Wonderheats. 

(ii) 50% of the weight of bushwood sup- 
plied or 20% of the weight of mill-ends 
supplied for open fireplaces. 

g) Delete paragraph (a) of subclause (10) and insert 
in lieu the following: 
(10) (a) An Estate Attendent (Homeswest) who, 

in his/her privately owned vehicle com- 
mutes from estate to estate and is 
required to carry sundry cleaning and/or 
gardening implements and/or supplies 
shall be paid $4.90 per week for all 
purposes of this award. 

6. Clause 16.—Compassionate Leave 
Clause 17.—Parental Leave 
Clause 18.—Time and Wages Record 

Delete all of the above clauses. 

7. Clause 19.—Part Time Employees: Delete the number 
and title of this clause and insert in lieu the following: 

16.—Part Time Employees. 

8. Clause 20.—Wages: Delete this clause and insert in 
lieu the following: 

17.—Wages. 
It is a condition of this award that any party seeking 

to vary its terms on or from the 31st day of January 
1992 shall not pursue before the Commission any 
variation to such award without due regard for the 
Principles as stated by the Commission in the Reasons 
for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

Part A—All Employees Except Those Employed by 
the Ministry of Education. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be as 
follows: 

$ 
Level One 
Comprehends the following classes of 

work 
(a) Kitchen Hand (Agricola College) 

1st year of employment 
2nd year of employment 
3id year of employment 

(b) Attendant 
Cleaner 
Gatekeeper (Robbs Jetty) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Two 
Comprehends the following classes of 

work 
Home Economic Assistant 
Car Park Attendant 
Window Cleaner 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of 

work 
Caretaker 
Estate Attendant (Homeswest) Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following classes of 

work 
Estate Attendant (Homeswest) Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Five 
Comprehends the following classes of 

work 
(a) Janitor 

Security Officer 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 
(b) Office Attendant (Homeswest) 

1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Six 
Comprehends the following classes of 

work 
Court Usher 
Second Cook (Agricola College) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

356.90 
361.30 
365.10 

370.10 
374.10 

378.30 

377.30 
381.30 
385.10 

388.10 
391.90 
395.80 

399.60 
403.40 
407.30 
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Level Seven 
Comprehends the following classes of 

work 
(a) Estate Attendant (Homeswest) 

Grade 3 
Foreperson (BMA) 
1st year of employment 430.40 
2nd year of employment 434.30 
3rd year of employment and there- 

after 438.40 
(b) First Cook (Agricola College) 

1st year of employment 439.90 
2nd year of employment 444.70 
3rd year of employment and there- 

after 448.30 
(2) Supervision Allowance 

Employees other than Forepersons and Estate 
Attendants Homeswest (Grades 2 and 3) jplaced in 
charge of others shall be paid the following 
weekly allowance in addition to the rate pre- 
scribed for his/her class of work: 

$ 
I to 5 employees 6.40 
6 to 10 employees 11.50 
II to 15 employees 14.20 
16 to 20 employees 19.60 
Over 20 (for each additional em- 

ployee) 0,22 
(3) Casual employees shall be paid 20% in addition 

to the rates payable under this award. 

Part B—All Employees Except Those Employed 
by the Ministry of Education. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be as 
follows: 

$ 
Level One 
Comprehends the following classes of 

work 
Cleaner for initial 12 months of employ- 

ment 370.10 

Level Two 
Comprehends the following classes of 

work 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of 

work 
Cleaner in Charge of one to six employ- 

ees inclusive 
Home Economics Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following classes of 

work 
Cleaner in charge of seven to ten 

employees inclusive 
Caretaker of Schools employing seven 

to ten employees inclusive 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

374.10 
377.40 
380.®) 

381.00 
385.00 
389.20 

390.20 
393.80 
398.00 

Level Five 
Comprehends the following classes of 

work 
Cleaner in charge of eleven or more 

employees 
Caretaker of Schools employing eleven 

or more employees 
1st year of employment 402.20 
2nd year of employment 406.00 
3rd year of employment and thereafter 409.90 

Level Six 
Comprehends the following classes of 

work 
Cleaner in Charge of TAFE Campuses: 
— Balga 
— Bentley Day 
— Bentley Night 
— Carlisle 
— Fremantle 
— Grosvenor Street Day 
— Geraldton 
— Great Southern 
— Leederville 
— Midland 
— Mount Lawley 
— Perth Aberdeen Street Day 
— Perth Aberdeen Street Night 
— Main Art Department Aberdeen 

Street 
— South West 
— Wembley 
Foreperson (Cleaning) 
1st year of employment 433.30 
2nd year of employment 438.®) 
3rd year of employment and thereafter 442.90 

(2) A casual employee shall receive 20% of the 
ordinary rate in addition to the ordinary rates 
prescribed herein for their class of work. 

9. Clause 21.—District Allowance: Delete this clause. 
10. Clause 22.—Higher Duties: Delete the number and 

title and insert in lieu thereof the following: 
18.—Higher Duties. 

11. Clause 23.—Calculation of Area: Delete the number 
and title and insert in lieu thereof the following: 

19.—Calculation of Area. 
12. Clause 24.—Notices: Delete this clause. 
13. Clause 25.—No Reduction: Delete the number and 

title and insert in lieu thereof the following: 
20.—No Reduction. 

14. Clause 26.—Deduction of Union Subscriptions 
Clause 27.—Trade Union Training Leave 
Clause 28.—Leave to Attend Union Business. 

Delete all of the above clauses. 
15. Clause 29.—First Aid: Delete the number and title and 

insert in lieu thereof the following: 
21.—First Aid. 

16. Clause 30.—Postered Day Off (38 Hour Week): 
Delete the number and title and insert in lieu thereof the 
following: 

22.—Postered Day Off (38 Hour Week). 
17. Clause 31.—Paid Leave for English Language Train- 

ing 
Clause 32.—Award Modernisation 
Clause 33.—Skills Acquisition 

Delete all of the above clauses. 
18. Schedule of Respondents: Delete the following: 

The Vice Chancellor 
University of Western Australia 
CRAWLEY WA 6009 



The Vice Chancellor 
Murdoch University 
South Street 
MURDOCH WA 6153 
Western Australian Institute of Technology 
Hayman Road 
BENTLEY WA 6102 
The Council of Western Australian 
Tfeacher Education Authority 
45 Stirling Highway 
NEDLANDS WA 6009 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Community Service and 
Others. 

No. 1444 of 1992. 
Childrens Services (Government) Award 1989 

No. A29 of 1985 & PSA A29A of 1985. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Childrens Services (Government) Award 
1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours of Work 
8. Part Time and Casual Employees 
9. Meal Breaks 

10. Overtime 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Conditions and Allowances 
16. Salaries and Wages 
17. College Vacation Periods 

Appendix—Schedule of Respondents 

2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This Award shall have effect throughout the State of 

Western Australia and shall apply to those employed 
in the classifications described in Clause 16.—-Salaries 
and Wages, and employed by those respondents named 
in the Appendix. 

3. Clause 6.—Contract of Service: Immediately following 
subclause (7) insert the following new subclause: 

(8) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 8.—Part-Time and Casual Employees: Delete 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(3) Casual employees shall be paid 20% in addition 
to the rates prescribed in Clause 16.—Salaries and 
Wages of this Award, in lieu of the provisions of 
Clause 11.—Public Holidays, Clause 12.—An- 
nual Leave and Clause 13.—Sick Leave of this 
Award. 

5. Clause 10.—Overtime: Delete paragraph (4)(a) and 
insert in lieu thereof the following: 

(4) (a) An employee required to work continuous 
overtime for more than one hour shall be 
supplied with a meal by the employer or be 
paid $6.10 for a meal, and if, owing to the 
amount of overtime worked, a second or 
subsequent meal is required he/she shall be 
supplied with each meal by the employer or 
be paid $3.55 for each meal so required. 

6. Clause 12.—Annual Leave: Delete the preamble to this 
clause and insert in lieu thereof the following: 

This clause shall apply only to employees paid 
according to Column A in Clause 16.—-Salaries and 
Wages. 

7. Clause 15.—Leave to Attend Union Business: Delete 
this clause and insert in lieu thereof the following: 

15.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

8. Clause 16.—Trade Union Training Leave 
Clause 17.—Parental Leave 
Clause 18.—Compassionate Leave 

Delete these clauses. 

9. Clause 19.—Salaries and Wages: Delete this clause and 
insert in lieu thereof the following: 

16.—Salaries and Wages. 
Column B will apply to employees of a College who 

are not ordinarily required to work during term or 
semester vacations. Such employees will be eligible for 
payment pursuant to Clause 17.—College Vacations 
Periods of this Award. Column A will apply to all other 
employees. 

Column Column 
A B 

$ Per $ Per 
Annum Annum 

(1) Child Care Workers 
1st year of experience 19 045 18,128 
2nd year of experience 21 002 19,992 
3rd year of experience 22 084 21,022 
4th year of experience 23 163 22,049 
5th year of experience 24 233 23,068 
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Column Column 
A B 

(2) Child Care Aides $ Per $ Per 
Hour Hour 

1st year of experience 9.91 9.43 
2nd year of experience 10.12 9.64 
3rd year of experience 10.32 9.84 
4th year of experience and 

thereafter 10.60 10.09 
(3) Junior Child Care Aides 

Junior Child Care Aides shall 
be paid the following percent- 
age of the Child Care Aide 
rate as prescribed in subclause 
(2) of this clause in his/her 
first year of service 
under 17 years of age 60% 
under 18 years of age 70% 
under 19 years of age 90% 
at 19 years of age 100% 

(4) Senior Child Care Worker 
1st year of experience 23,392 22,266 
2nd year of experience 24,588 23,405 
3rd year of experience 25,784 24,544 
Provided that a Child Care 

Worker on the 5th year of 
experience when appointed 
to a Senior Child Care 
Worker position shall be 
paid the 2nd year of experi- 
ence rate. 

Provided further that where a 
Senior Child Care Worker 
is employed at a Centre 
which is licensed to care for 
children between the ages 
of 0—6 years, a loading of 
10% in addition to the rate 
of salary specified above 
will be paid. 

(5) Cook $ Per Week 
1st year of experience 379.90 361.60 
2nd year of experience 387.70 369.00 
3rd year of experience 395.40 376.40 
4th year of experience 405.60 386.10 

(6) The annual salary shall be divided by 52.167 for 
the purposes of adjustment and payment of the 
weekly salary, by 26.08 for fortnightly salary and 
by 12 for a monthly salary. 

10. Clause 20.—District Allowances 
Clause 21.—Payment of Salaries and Wages 
Clause 22.—Deduction of Union Subscriptions 
Clause 23.—Right of Entry 
Clause 24.—Posting of Award 
Clause 25.—Time and Salary/Wages Records 
Clause 27.—Introduction of Change 
Clause 28.—Award Modernisation 
Clause 29.—Skills Acquisition 

Delete all of the above clauses. 
11. Clause 26.—College Vacation Periods: Delete the 

number and title and the preamble of this clause and insert 
in lieu thereof the following: 

17.—College Vacation Periods. 
This clause shall apply only to employees paid 

according to Column B in Clause 16.—-Salaries and 
Wages. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Minister for Education. 

No. 1445 of 1992. 

Child Care Workers (Education Department) Award 
No. A20 of 1984. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Child Care Workers (Education Depart- 
ment) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Employees 
12. Long Service Leave 
13. Conditions and Allowances 
14. Salaries 
15. Rest Pauses and Meal Break 
16. Definitions 

Respondent 
2. Clause 10.—Contract of Service: Immediate following 

subclause (3) insert the following new subclause: 
(4) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 13.—Payment of Salary: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 



4. Clause 14.—Salaries: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) The Salaries payable to employees covered by this 
award shall be: 

$ Per Annum 
1st year of employment 19,045 
2nd year of employment 21,002 
3rd year of employment 22,084 
4th year of employment 23,163 
5th year of employment 24,233 

5. Clause 16.—Bereavement Leave 
Clause 17.—District Allowances 
Clause 20.—Parental Leave 
Clause 20.—^Deduction of Union Subscriptions 
Clause 21.—Trade Union Training Leave 
Clause 22.—Leave to Attend Union Business 

Delete all these clauses. 
6. Clause 18.—^Definitions: Delete the number and 

heading and insert in lieu thereof the following: 
16.—^Definitions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Education. 
No. 1446 of 1992. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That The Teachers' (Kindergartens) Award 1964 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 27th 
day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Special Loading 

3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Hours of Work 
9. Absence Through Sickness 

10. Salaries 
11. Holidays and Vacations 
12. Travelling Allowances 
13. Long Service Leave 
14. Conditions and Allowances 

2. Clause 7.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 10.—Salaries: 
A. Delete paragraph (l)(a) and insert in lieu thereof 

the following: 
Scale. 

A At B Bi 
$ $ $ $ 

(a) Teachers: 
Grade: 
1. 21 867 22 763 
2. 24 170 25 088 25 757 26 867 
3. 25 441 26 355 27 298 28 427 
4. 26 712 27 621 28 883 30 051 
5. 27 983 28 928 30 513 31 682 
6. 29 309 30 271 32 151 33 324 
7. 30 650 31 615 33 563 34 735 
8. 31 478 32 448 34 969 36 148 
9. 32 250 32 217 36 395 37 577 

B. Re-number subclauses (4) and (5) of this clause 
as subclauses (2) and (3) respectively. 

4. Clause 10A.—District Allowance: Delete this clause: 
5. Clause 14.—Record: Delete this clause and insert in 

lieu thereof the following: 
14.—Conditions and Allowances. 

The provisions of the Miscellaneous Government 
Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 15.—Deduction of Union Subscriptions 
Clause 16.—Trade Union Training Leave 
Clause 17.—Leave to Attend Union Business 
Clause 18.—Parental Leave 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management, Sir Charles Gairdner Hospital and 
Others. 

No. 1447 of 1992. 
Hospital Workers (Government) Award No. 21 of 1966 

No. 21 of 1966. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Hospital Workers (Government) Award No. 
21 of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

11406-5 



Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Iferm 
5. Definitions 
6. Hours 
7. Spread of Shifts 
8. Rosters 
9. No Reduction 

10. Contract of Service 
11. Disputes Settlement Procedures 
12. Engagement 
13. Transfers 
14. Accommodation 
15. Overtime 
16. Shift Work 
17. Weekend Work 
18. Conditions and Allowances 
19. Allowances and Special Provisions 
20. Higher Duties Allowance 
21. Public Holidays 
22. Public Holidays—Graylands and Selby Lodge/ 

Lemnos Hospitals 
23. Sick Leave 
24. Deleted 
25. Annual Leave 
26. Deleted 
27. Long Service Leave 
28. Uniforms 
29. Protective Equipment 
30. Provision of First Aid Appliances 
31. Supply of Stores 
32. Emergencies 
33. Board of Reference 
34. Apprentices 
35. Part-Time Employees 
36. Under Rate Employees 
37. Board and Lodging 
38. Deleted 
39. Wages 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 9.—Time and Wages Record: Delete this clause 
and insert in lieu thereof the following: 

9.—No Reduction. 
Nothing contained herein shall in itself operate so as 

to detrimentally alter the conditions of employment of 
any employee employed at Perth Dental Hospital as a 
result of this Order. 

3. Clause 10.—Contract of Service: Immediately follow- 
ing subclausc (5) insert the following: 

(6) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 11.—Notices and Interviews: Delete this clause 
and insert in lieu thereof the following: 

11.—^Disputes Settlement Procedures. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1985 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 

(c) (i) If the matter has been referred in 
accordance with subparagraph (b) above 
the employee(s) or the shop steward 
shall notify the Union Secretary (W.A. 
Branch) or nominee, to enable the 
opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs 
2(a), (2)(b) or Subparagraph (2)(c)(ii). 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanour, the employee's imme- 
diate supervisory or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding twelve months 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
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dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in die Western Australian Industrial Relations 
Commission, at any time. 

The status quo (ie. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognise that the Health Etepart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

The grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management. 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to carry out work 
essential for life support within the hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature 

discussions will commence at the level specified 
in Subparagraph 2(c)(i) of this clause between the 
appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her 
nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between the 
parties. 

(8) CLASSIFICATION STRUCTURE IMPLEMEN- 
TATION 

The parties to this award are committed to 
implementing a new wage and classification 
structure. 

To allow this to occur in an orderly and efficient 
manner the parties agree that when the award is 
varied to insert a new wage and classification 
structure, the disputes settling procedure clause 
will be varied to provide a mechanism for dealing 
with claims by existing employees on the appro- 
priateness of their classification in the new 
structure. 

(9) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 

Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion for it to determine: 
(a) whether a breach of the procedure has 

occurred; and 
(b) subject to (a) above, the appropriateness of 

the continued provision of the benefits 
provided under the Structural Efficiency 
Principle or any other action considered 
appropriate by the Commission. 

5. Clause 15.—Overtime: Delete subclause (4) and insert 
in lieu thereof the following: 

(4) Where an employee is required to work overtime 
and such overtime is worked for a period of at 

least two hours in excess of the required daily 
hours of work, the employee shall be provided 
with a meal free of cost, or shall be paid the sum 
of $6.10 as meal money. 

6. Clause 16.—Shiftwork: Delete subclauses (1) and (2) 
and insert in lieu thereof the following: 

(1) Subject to subclause (2) of this clause, a loading 
of $1.55 per hour or pro rata for part thereof shall 
be paid for time worked on afternoon or night shift 
as defined hereunder: 
(a) Afternoon shift—commencing between 

12.00 noon and 6.00 p.m. 
(b) Night shift—commencing between 6.00 p.m. 

and 4.00 a.m. 
(2) A loading of $2.32 per hour or pro rata for part 

thereof shall be paid for time worked on perma- 
nent afternoon or night shift. 

7. Clause 17.—Weekend Work: Delete subclauses (1) and 
(2) and insert in lieu thereof the following: 

(1) In addition to the ordinary rate of wage prescribed 
by this award an employee shall be paid a loading 
of $6.17 per hour or pro rata for part thereof for 
ordinary hours worked between midnight on 
Friday and midnight on Saturday. 

(2) In addition to the ordinary rate of wage prescribed 
by this award an employee shall be paid a loading 
of $12.34 per hour or pro rata for part thereof for 
ordinary hours worked between midnight on 
Saturday and midnight on Sunday. 

8. Clause 18.—^District Allowance: Delete this clause and 
insert in lieu thereof the following: 

18.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this Award. 

9. Clause 19.—Allowances and Special Provisions: 
Delete this clause and insert in lieu thereof the following: 

19.—Allowances and Special Provisions. 
In addition to the rates prescribed in Clause 

39.—Wages of this award, the following allowances 
shall be paid: 
(1) (a) Employees handling foul linen in the course 

of their duties shall be paid 72 cents per hour 
or any part thereof, to a maximum of $2.10 
per day. 

(b) Employees handling materials such as carpet 
tiles, curtains, sealed bags or fabrics, which 
have become soiled in the same manner as 
foul linen as defined in Clause 5.—Defini- 
tions, shall be paid an allowance according 
to subclause (l)(a) of this clause. 

(2) Orderlies employed on boiler firing duties—$1.45 
per day. 

(3) Orderlies required to handle a cadaver—$1.20 per 
hour with a minimum payment of one hour. 

(4) Orderlies—Sir Charles Gairdner Hospital, sterili- 
sing sputum mugs—$1.45 per day. 

(5) (a) A storeman required to operate a ride-on 
power operated tow motor, a ride-on power 
operated pallet truck or a walk-beside power 
operated high lift stacker in the performance 
of his/her duties shall be paid an additional 
31 cents per hour whilst so engaged, 

(b) A storeman required to operate a ride-on 
power operated fork lift, high lift stacker or 
high lift stock picker or a power operated 
overhead traversing hoist in the performance 
of his/her duties shall be paid an additional 
41 cents per hour whilst so engaged. 

(6) A Food Service Attendant who is required to 
reconstitute frozen food and/or reheat chilled 
food, in addition to or in substitution of4heir 
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normal duties, shall be paid an allowance of 50 
cents per hour or part thereof whilst so engaged. 

10. Clause 21.—Public Holidays: Delete subclause (3) 
and insert in lieu thereof the following: 

(3) Any employee who is required to work on a day 
observed as a public holiday shall be paid a 
loading of $18.52 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage 
or if the employer agrees be paid a loading of 
$6.17 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage and be 
entitled to observe the holiday on a day mutually 
acceptable to the employer and employee. 

11. Clause 22.—Public Holidays—Graylands and Selby 
Lodge/Lemnos Hospitals: Delete subclause (3)(c) of this 
clause and insert in lieu thereof the following: 

(c) Any employee who is required to work on the day 
observed as a holiday as presented in this clause 
in his/her normal hours work or ordinary hours in 
the case of a rostered employee shall be paid a 
loading of $6.17 per hour or pro rata for part 
thereof and be entitled to observe the holiday on 
a day mutually acceptable to the employer and the 
employee. 

Provided that in any specified 12 monthly 
period, after an employee has accumulated five 
days in lieu of public holidays, by agreement 
between the employee and the employer, the 
employee may be paid for work performed on a 
day observed as a holiday as prescribed in this 
clause a loading of $18.52 per hour or pro rata for 
part thereof in addition to his/her ordinary rate of 
wage in lieu of the foregoing provisions of this 
subclause. 

12. Clause 24.—Parental Leave: Delete this clause and 
insert in lieu thereof the following: 

24.—Deleted. 
13. Clause 26.—Compassionate Leave: Delete this clause 

and insert in lieu thereof the following: 
26.—Deleted. 

14. Clause 28.—Uniforms: Delete paragraph (8)(d) and 
insert in lieu thereof the following: 

(d) All washable clothing forming part of the uni- 
forms supplied by the employer shall be laundered 
free of cost to the employee. Provided that in lieu 
of such flee laundering the employer may pay the 
employee $1.05 per week to partly cover the cost 
of same. 

15. Clause 38.—Payment of Wages: Delete this clause 
and insert in lieu thereof the following: 

38.—Deleted. 
16. Clause 39.—Wages: Delete this clause and insert in 

lieu thereof the following: 
39.—Wages. 

(1) The minimum rate of wage payable under this 
award shall be as follows: 

Hospital Worker Level Two 

Animal House Attendant (Grade 1) 
Cafeteria Assistant (R.P.H.) 
Canteen Attendant (P.M.H.) 
Dental School Orderly 
Dry Cleaner 
First Laundryperson (Country Hospi- 

tals—where more than one em- 
ployed) 

Gardener (only one employed, P.D.H.) 
Gardener and Propagator (Sunset) 
House Parent (Mt. Henry, Bunbury, 

Albany) 
Hygiene Orderly (no driving—R.P.H.) 
Machinist (other including on altera- 

tions) 
Orderly (handling patients) 
Senior Gardener (R.P.H.) 
Steward (Sunset, Swanboume/Gray- 

lands) 
Theatre Assistant (1st year R.P.H.) 
Ward Assistant (P.M.H.) 
Washing Machine Hands (including 

Hydros) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Hospital Worker Level Three 

All Purpose Orderly 
Call Room Orderly (R.P.H., P.M.H., 

Fremantle and S.C.G.H.) 
C.S.S.D. Assistant (1st year) 
C.S.S.D. Orderly (R.P.H. 1st year) 
Farm Assistant (Whitby Falls, Quo 

Vadis) 
Gardener and Propagator (M.H.S.) 
Gardener Herbicides (M.H.S.) 
Handyperson 
Hydrotherapy Attendant (1st year) 
Machinist (who cuts and fits) 
Menu Assistants 
Shaving Orderly (R.P.H., Fremantle) 
Theatre Assistant (Thereafter—R.P.H.) 
Theatre Orderly (1st year R.P.H., 

S.C.G.H., Osborne Park Hospital and 
Bicton Annexe) 

Theatre Orderly (Fremantle Hospital, 
Princess Margaret Hospital, King 
Edward Memorial Hospital and Perth 
Dental Hospital) 

Call Room Orderly (K.E.M.H.) 
Birth Suite & Theatre Orderly 

(K.E.M.H.) 
.1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Per Week 

374.60 
379.®) 
383.80 

383.40 
388.00 
392.00 

Hospital Worker Level One 
Carpark Attendant 
Cleaner 
Domestic 
Gardener (Other) 
Food Service Attendant 
Kitchen Attendant 
Laboratory Attendant (Grade 1) 
Laundry Worker 
Orderly/Cleaner (Perth Dental Hospital) 
Orderly (Other) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Per Week 

369.50 
374.10 
378.00 

Hospital Worker Level Four 

Animal House Attendant (Grade 2) 
Cook (other) 
C.S.S.D. Assistant (Thereafter) 
C.S.S.D. Orderly (Thereafter—R.P.H.) 
Dry Cleaner (Swanboume, Graylands) 
Hydrotherapy Attendant (Thereafter) 
Hygiene Orderly (Driving—R.P.H.) 
Laboratory Attendant (Grade 2) 
Theatre Orderly (Thereafter—R.P.H., 

S.C.G.H., Osbome Park and Bicton 
Annexe) 

1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

388.90 
393.40 
397.10 
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$ 
Per Week 

Hospital Worker Level Five 
Assistant Dining Room Supervisor 

(R.P.H.) 
Cook (only one employed) 
Driver (less than 3 tonnes) 
Central Linen Room Supervisor 

(R.P.H.) 
Deputy Head Orderly (other hospitals) 
Domestic Supervisor (Pyrton) 
Head Gardener (Sunset, Manjimup and 

Narrogin) 
Linen Services Supervisor (Fremantle 

and K.E.M.H.) 
Linen Room Supervisor (Heathcote and 

Lemnos) 
Linen Supervisor (Perth Dental Hospi- 

tal) 
Programme Assistants Alcohol and 

Drug Authority 
Trainee Food Supervisor (R.P.H.) 
Machinist Supervisor (Pyrton) 
Machinist Supervising Patients (Mental 

Health) 
Storeperson (Grade 1) 
1st year of employment 399.10 
2nd year of employment 403.90 
3rd year of employment and thereafter 408.30 

Hospital Worker Level Six 
Bus Driver (less than 25 passengers) 
Driver (over 3 tonnes) 
Storeperson (Grade 2) 
Hairdresser 
1st year of employment 403.00 
2nd year of employment 406.40 
3rd year of employment and thereafter 409.80 

Hospital Worker Level Seven 
Bus Driver (over 25 passengers) 
Second Cook (other hospitals) 
Storeperson (Grade 3) 
Transport Officer (R.P.H.) 
1 st year of employment 411.90 
2nd year of employment 416.80 
3rd year of employment and thereafter 421.00 

Hospital Worker Level Eight 
Assistant Supervisor Cleaning Services 

(Swanboume/Graylands) 
Cafeteria Supervisor (P.M.H.) 
Canteen Supervisor (P.M.H.) 
Carpenter (Fremantle, Mental Health) 
Cleaning Services Supervisor 

(K.E.M.H.) 
Deputy Head Orderly (Major Metropol- 

itan Hospitals) 
Head Gardener (Kalgoorlie, Bunbury 

and Geraldton) 
Head Orderly (Perth Dental Hospital) 
Horticulturist 
Laundry Supervisor (Geraldton) 
Laundry Supervisor (P.M.H.) 
Pantry Supervisor (K.E.M.H.) 
Projectionist 
1st year of employment 427.70 
2nd year of employment 434.10 
3rd year of employment and thereafter 439.80 

Hospital Worker Level Nine 
Assistant Housekeeper (Fremantle) 
Bootmaker 
Butcher, where appointed as such 
Cafeteria Supervisor (R.P.H.) 

$ 
Per Week 

Cleaning Services Supervisor (Heath- 
cote, Lemnos and Pyrton) 

Deputy Head Orderly (S.C.G.H.) 
Dining Room Supervisor (P.M.H., 

K.E.M.H. and R.P.H.) 
First Butcher 
First Cook (other hospitals) 
Head Orderly (Mt. Henry) 
Housekeeper (Country Hospitals— 

under 20 beds) 
Head Gardener (P.M.H., Fremantle 

S.C.G.H. and K.E.M.H.) 
Rehabilitation Assistants (A.D.A.) 
Second Cook (R.P.H., S.C.G.H., Fre- 

mantle, P.M.H., K.E.M.H. and Gray- 
lands) 

Senior Food Service Attendant (Hospi- 
tals with less than 100 beds) 

1st year of employment 445.10 
2nd year of employment 451.10 
3rd year of employment and thereafter 457.00 

Hospital Worker Level Tfen 
Assistant Housekeeper (S.C.G.H.) 
Cleaning Services Supervisor (Port 

Hedland) 
Head Orderly (K.E.M.H.) 
Housekeeper (Mt. Henry and Pyrton) 
Housekeeper (Country Hospitals—20 

beds and over) 
Laundry Supervisor (Narrogin) 
Senior Food Service Attendant (Hospi- 

tals with 100 or more beds) 
Tradesperson Cook 

1st year of employment 454.80 
2nd year of employment 459.10 
3id year of employment and thereafter 462.% 

Hospital Worker Level Eleven 
Chef (other hospitals) 
Head Orderly (P.M.H., Fremantle, Sun- 

set and R.P.R.H.) 
Housekeeper (Olive Jones Nurses' 

Home) 
Housekeeper (Fremantle Hospital) 
Linen Room and Despatch Supervisor 

(Swanboume/Graylands) 
Linen Services Supervisor (P.M.H.) 
Linen Supervisor (S.C.G.H.) 

1st year of employment 475.30 
2nd year of employment 481.50 
3rd year of employment and thereafter 487.70 

Hospital Worker Level Twelve 
Chef (R.P.H. and M.H.S.) 

1st year of employment 491.90 
2nd year of employment 498.20 
3rd year of employment and thereafter 504.®) 

Hospital Worker Level Thirteen 
Head Orderly (S.C.G.H.) 
Orderly and Transport Services Co- 

ordinator 

1 st year of employment 516.80 
2nd year of employment 523.30 
3id year of employment and thereafter 530.20 

(2) Junior Hospital Employees: 
The minimum rate of wage payable to junior 

employees shall be the following percentage of 
the prescribed wage during the first year of 



employment for an adult employee doing the same 
class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

The percentages outlined above will also apply 
for the purpose of calculating the shift penalty 
loading payable pursuant to clauses 16,17,21 and 
22 of this award. 

(3) Tfclephonists and receptionists (Graylands). The 
rates payable from time to time to telephonists in 
the public service shall apply. 

(4) General Conditions: 
(a) Casual employees shall be paid at the rate of 

20 per cent in addition to the rates herein 
prescribed. 

(b) Except where this clause specifies classifica- 
tions which require the employee to be in 
charge of other employees, any employee 
who is placed in charge of: 

(i) not less than three and not more than ten 
other employees shall be paid $14.25 
per week in addition to the ordinary 
wage prescribed by this clause; 

(ii) more than ten and not more than 20 
other employees shall be paid $21.40 
per week in addition to die ordinary 
wage prescribed by this clause; 

(iii) more than 20 other employees shall be 
paid $28.50 per week in addition to the 
ordinary wage prescribed by this clause. 

(c) In this clause the term 'year of employment' 
shall mean year of service with the employ- 
ing hospital. 

(d) The rates herein prescribed shall be increased 
by the amount of any percentage increase in 
wages awarded by the Western Australian 
Industrial Relations Commission to employ- 
ees covered by this award. 

Where any increase in wages is not a 
percentage increase, the rates of wage shown 
in this award as relating to afternoon and 
night shift, permanent shift or weekend work 
or public holidays shall be adjusted to reflect 
the relationship which the additional pay- 
ment bears to the amount of $457.65 as at 1 
January 1990. 

(5) An employee who regularly performs shift or 
weekend work shall be paid for Accrued Days Off, 
including shift or weekend penalties, when those 
days are taken as leave and at the rate which 
applied when they were accumulated. 

16. Clause 40.—Fares and Travelling Time 
Clause 41.—Deduction of Union Subscriptions 
Clause 42.—Trade Union Training Leave 
Clause 43.—Leave to Attend Union Business 
Clause 44.—No Reduction 
Clause 45.—Paid Leave for English Language Train- 

ing 
Clause 46.—Introduction of Change 
Clause 46A.—Award Modernisation 
Clause 47.—Dispute Settlement Procedures 

Delete all of these clauses. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

BURSWOOD ISLAND RESORT EMPLOYEES 
AWARD 

No. A 23 of 1985 and A 25 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
No. 1824 of 1991. 

Burswood Island Resort Employees Award 
No. A 23 of 1985 and A 25 of 1985. 
COMMISSIONER S.A. KENNEDY. 

8 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application to vary the 
Burswood Island Resort Employees Award (hereinafter 
"the Award") was filed by way of the prescribed Form 1 
which identified the applicant as' "The Federated Liquor and 
Allied Employees' Union of Australia, Western Australian 
Branch, Union of Workers" (hereinafter "the FLAIEU"). 
There is a reference on the Form 1 to another union which 
was identified by the FLAIEU as a co-applicant. However 
the requisite documentation of this was not formalised with 
a consequence that only the aforementioned union was 
endorsed by the Registry of the Commission as the applicant 
in Matter No. 1824 of 1991. Service was effected on the 
employer, Burswood Resort (Management) Limited. It is 
noted that the other union, the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees) (hereinafter "the WATAEA") was heard in the 
proceedings on this matter so far as it wished to be heard 
though no answers or particulars of its position were 
supplied. 

The Award the subject of the application is limited to 
Burswood Resort (Management) Limited and employees 
engaged in the callings specified in the wages clause by that 
employer. The only unions with industrial coverage of these 
employees are the FLAIEU and the WATAEA. The 
schedule of grounds attached to the application identify it 
as a claim for an increase in wages of 2.5% pursuant to the 
Wage Fixing Principles. Burswood Resort (Management) 
Limited (hereinafter "the Respondent Employer") filed 
answers agreeing to an increase in wage rates of 2.5% and 
other changes in terms of a schedule and with an operative 
date slightly earlier than that proposed by the FLAIEU. 

None of the foregoing is particularly remarkable but the 
manner in which this application proceeded is, as are some 
of the questions raised going to the authority for the 
application. For this reason more detail is summarised 
subsequently. 

The current Wage Fixing Principles were enunciated by 
the Commission in Court Session in January 1992 in Matter 
No. 1752 of 1991 [reported at 72 WAIG 191]. Included in 
the Wage Adjustments Principle (at 201) is provision for a 
Structural Efficiency Wage Adjustment of a 2.5% (with a 
corollary availability of the same increase in allowances 
under the Principles). 

The Principle for the Structural Efficiency Adjustment is 
as follows. 

WAGE ADJUSTMENTS 
1. Structural Efficiency Adjustment 

Provided that an award or industrial agreement has 
not already been varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
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increase to a maximum of 2.5 per cent under the 
previous State Wage Principles which applied 
from June 1991 (71 WAIG 1723) then: 

(a) There will be allowable under these Princi- 
ples an increase to a maximum of 2.5 per cent 
in both minimum rates and paid rates awards. 
The actual date of operation will be the date 
on which that award or industrial agreement 
is varied in accordance with this Principle 
which provides that: 

Structural Efficiency Principle 
Consistent with the ongoing implementation 
of the Structural Efficiency Principle deter- 
mined in the State Wage Decision of 17 June 
1991, any party to a minimum rates award or 
a paid rates award seeking the increases in 
wages or salaries allowable under this Princi- 
ple is required to satisfy the Commission: 

(i) that the parties to the award have 
examined or are examining both award 
and non-award matters to test whether 
work classifications and basic work 
patterns and arrangements are appropri- 
ate—the examination to include spe- 
cific consideration of: 
(aa) the contract of employment includ- 

ing the employment of casual, 
part-time, temporary, fixed term 
and seasonal employees; 

(bb) the arrangement of working hours; 
(cc) the scope and incidence of the 

award; 
(ii) that facilitative provisions have been 

inserted in relevant clauses of the 
award; 

(iii) that the award requires enterprises to 
establish a consultative mechanism and 
procedures appropriate to their size, 
structure and needs for consultation and 
negotiation on matters affecting their 
efficiency and productivity; 

(iv) that the award, in order to ensure 
increased efficiency and productivity at 
the enterprise level, while not limiting 
the rights of either an employer or union 
to arbitration, provides a process 
whereby consideration can be given to 
changes in award provisions; any agree- 
ment (not being an enterprise bargaining 
agreement for the purposes of the 
Enterprise Bargaining Principle) 
reached under this process would have 
to be formally ratified by the Commis- 
sion and any disputed areas would be 
subject to conciliation and/or arbitra- 
tion; 

(v) that there is a provision in the award to 
the effect that an employer may direct 
an employee to carry out such duties as 
are within the limits of the employee's 
skill, competence and training; 

(vi) that the parties to the award have 
implemented, substantially, the Struc- 
tural Efficiency Principle determined in 
the September 1989 State Wage Deci- 
sion (69 WAIG 2917 at 2927) and have 
applied or are applying consequential 
award reforms to the workplace which 
include but are not limited to: 

• establishing skill-related career 
paths which provide an incen- 
tive for employees to continue to 
participate in skill formation; 

• eliminating impediments to 
multi—skilling and broadening 
the range of tasks which an 

employee may be required to 
perform; 

• creating appropriate relativities 
between different categories of 
employees within the award and 
at enterprise level; 

• ensuring that working patterns 
and arrangements enhance flexi- 
bility and the efficiency of the 
industry; 

• including properly fixed mini- 
mum rates for classifications in 
awards and/or industrial agree- 
ments, relate appropriately to 
one another, with any amounts 
in excess of these properly fixed 
minimum rates being expressed 
as supplementary payments; 

• updating and/or rationalising the 
list of respondents to awards; 
and 

• addressing any cases where 
award and/or industrial agree- 
ment provisions discriminate 
against sections of the 
workforce. 

(vii) that the parties to the award have 
commenced the minimum rates adjust- 
ment process or are prepared to com- 
mence it, in the acceptably near future. 

(b) The 2.5 per cent increase shall apply to award 
wage rates including supplementary pay- 
ments. 

(c) The Commission, after hearing the parties to 
an award and being satisfied that a proper 
case has been made, may recommend that 
overaward payments be increased by the 
same percentage adjustment. 

(d) No award will be varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under 
this Principle unless and until it has been 
varied to give effect to the second Structural 
Efficiency Adjustment allowable under the 
September 1989 State Wage Decision (ie. an 
increase of $10.00 per week for employees 
at the basic skills/trainee level; $12.50 per 
week at the semi skilled employee level; and 
$15.00 per week or 3%, whichever is the 
higher, at the trades person or equivalent level 
and above). 

The decision encompassing the current Wage Fixing 
Principles was operative on and from 31 January 1992 but 
the 2.5% wage adjustment detailed in the foregoing extract 
has actually been available since the issue of the State Wage 
Case Decision by the Commission in Court Session in 
matter No. 704 of 1991 with effect on and from 17 June 1991 
[reported 71 WAIG 1723]. The fact is that the application 
the subject of these reasons (Matter No. 1824 of 1991) 
actually was filed and proceedings on it commenced during 
the currency of those earlier Principles. However, by the 
time the submissions as to merit in this case were put the 
1991 Principles had been superseded by the current Wage 
Fixing Principles for a period of nearly 11 months. 

Matter No. 1824 of 1991 was filed on 28 November 1991. 
It was called on by the Respondent Employer by way of a 
letter dated 30 December 1991. It proceeded to hearing on 
17 January 1992. At that time applications for leave to 
intervene as individuals with a substantial interest in the 
matter were put by and on behalf of, respectively, Mr Robert 
Edward Timer and Mrs Margaret Anne Drake. Mr Timer 
was identified then as the elected Vice President of the 
FLAIEU and an employee of the Respondent Employer. Mrs 
Drake was identified as the Secretary of the FLAIEU. She 
had initially announced that her appearance at the hearing 
was on behalf of the FLAIEU. 
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Mr Timer put a common submission in support of the two 
applications for leave to intervene. These application were 
opposed by Mr J. Fiocco (of Counsel) who said he was 
authorised by the Committee of Management of the 
FLAIEU to appear on behalf of that union and thereby 
sought leave for that representation by a legal practitioner 
to occur. In view of the schedule to the notices of intention 
to seek leave to intervene filed by Mr Timer and by Mrs 
Drake raising questions of law and other serious matters in 
other proceedings in this jurisdiction, Mr Fiocco was given 
leave to appear limited to the applications for intervention. 
Mid way through the proceedings he advised the Commis- 
sion that he now sought leave to appear on behalf of the 
WATAEA as well having received instructions from the 
secretary of that union, who had just arrived. Leave was 
extended on the same basis and Mr Fiocco then completed 
common submissions in objection. Mr Jones, appearing by 
filed warrant on behalf of the Respondent Employer, also 
made submissions in objection to the two applications for 
leave to appear. 

It is sufficient to note here that the arguments put to the 
Commission went to disputes the subject of applications 
pursuant to section 66 of the Industrial Relations Act 1979 
exclusive to the jurisdiction of the President of the 
Commission. The Commission was told of interim orders 
in those matters, of the fact of a pending appeal, of further 
hearings and of the effect of a stay of orders. In essence these 
involve internal disputes within the FLAIEU which are 
reflected in various challenges to the authority of various 
persons to act on its behalf or represent its views. It is noted 
that the fundamental relevance of all these for Matter No. 
1824 of 1991 is that a challenge to the authority by which 
the application was raised in the Commission was on-foot. 

The hearing was adjourned to enable a consideration of 
the applications for intervention with a foreshadowing of a 
further listing the following week at which point the 
decision on those would be made known. That further listing 
(on 31 January 1992) was postponed as the result of a 
request from a party. It was re-listed on 4 February 1992. 
The appearances at that further hearing remained the same 
other than Mr R.G. Newton appeared on behalf of the 
WATAEA. 

The decision of the Commission to reject the applications 
of Mr Tuner and Mrs Drake to intervene in the matter as 
individuals was made known. In making that decision I 
respectfully adopted the reasoning of Beech C. in a decision 
issued in September 1991 in Matter No. 1487 of 1990 in 
relation to various preliminary matters [71 WAIG 2869]. 
Matter No. 1487 of 1990 was an application by the employer 
to vary this Award which, when it proceeded to hearing, 
involved applications by a number of individuals (alleged 
to be employees of the Respondent Employer) for leave to 
intervene and charges, including by the Secretary of the 
FLAIEU, Mrs Drake, that there was no authority for the 
FLAIEU to agree to that application to vary. 

It is noted that the decision to reject the applications for 
leave to intervene did not affect the standing of Mrs Drake 
as Secretary of the FLAIEU, though of course, the standing 
was to be construed as one of agency for the FLAIEU by 
authority of that body. The question of whether there was 
due authority for the purposes of the matter before the 
Commission on this occasion was not canvassed though the 
fact of that question being raised in other proceedings was 
certainly identified to the Commission. However before any 
further submissions on the application were taken, Mr 
Fiocco informed the Commission of recent and imminent 
proceedings in a relevant matter before the President. On the 
basis of this he suggested that Matter No. 1824 of 1991 be 
stood down for a short while. This course was adopted. 
Subsequently, and through a request to my Associate, a 
meeting in Chambers was arranged. Mr Fiocco, Mrs Drake, 
Mr Jones and Mr Newton were present. At this time it was 
generally put that as a consequence of the terms of an order 
of the President in respect of application/s pursuant to 
section 66, Matter No. 1824 of 1991 should not proceed as 
listed and should be held over. This view was respected by 
the Commission. The Commission advised that Matter No. 

1824 of 1991 was adjourned and would not be re-listed 
unless a party so requested. 

On 2 November 1992 a request was filed by the "Acting 
Secretary" of the FLAIEU that Matter No. 1824 of 1991 be 
re-listed. By way of letters on 3 November 1992 directed to 
the persons who appeared on the last occasion Matter No. 
1824 of 1991 was before the Commission, some ten months 
earlier, the Commission queried whether the original 
schedule of variations sought was to be proceeded on and 
whether there was consent between the parties. 

By way of a letter received on 4 November 1992 the 
Respondent Employer requested that Matter No. 1824 of 
1991 be re-listed for hearing and advised that "To the best 
of our knowledge the application has the consent of both the 
applicant and the respondent." A copy of the schedule of 
variations sought by it was enclosed. 

By way of a notice sent on 11 November 1992, Matter 
No. 1824 of 1991 was listed for hearing on 26 November 
1992. 

On 17 November 1992 the Secretary of the FLAIEU, Mrs 
Drake, supplied a letter in the following terms. 

As the duly elected secretary of the FLAIEU of 
Australia, WA Branch, Union of workers, I with to 
draw the attention of the Commission to the Order 
dated 23 December 1991 of His Honour, the President 
in Matte No. 1529 of 1991 (72 WAIG 729—copy 
attached) and His Honour's Reasons for Decision dated 
20 December 1991 (72 WAIG 723—copy attached). 

Matter No. 1824 of 1991 is one of the issues 
canvassed in Matter No. 1053 of 1991 and 1529 of 
1991. 

On 26 February 1992, His Honour the President 
ordered that Application No's 1053 of 1991, 1529 of 
1991, 1478 of 1991, 1479 of 1991 and 127 of 1992 be 
heard and determined together (72 WAIG 735-6—copy 
attached). 

The substantive hearing in these matters concluded 
approximately 5 weeks ago and His Honour the 
President has reserved his decision. 

The undertaking to the Industrial Appeal Court 
mentioned in Mr Jones' letter was from an order of His 
Honour the President in Matter No. 1053 of 1991 dated 
4 February 1992 (72 WAIG 733—copy attached). 

As Secretary of the FLAIEU I would urge the 
Commission to apply the wage increases available 
pursuant to the State Wage Decisions of September 
1989, June 1991 and January 1992. 

There are matters which ought to be before the 
Commission in consideration of this application and I 
would respectfully refer the Commissioner to "Sub- 
missions in Regards to the application to vary the 
Award"—filed in the Commission on 17 January 1992 
and to the attached amended schedule and to the 
document named "Further Submissions in Regards to 
the application to vary the Award" dated 4 February 
1992. 

There was no other communication from any person or 
body including the WATAEA prior to the hearing. 

Matter No. 1824 of 1991 proceeded to hearing on 26 
November 1992. It is noted that Mr Fiocco made submis- 
sions on this occasion albeit the leave for any appearance 
by him had been limited to the applications for intervention 
which had already been disposed of ten months earlier. No 
objection was taken to his appearance on 26 November 
1992. The fact is that the situation of Mr Fiocco's standing 
was totally overlooked by the Commission in the face of the 
time lapse, and I think it more likely than not that it was 
completely overlooked by all at the bar table, including Mr 
Fiocco, and no disrespect or liberty was intended or taken. 
In any event there is nothing to be made of the situation so 
far as the Commission is concerned. 

As it was Mr Fiocco's submissions were largely directed 
to the terms of the schedule which had been supplied by the 
Respondent Employer and which were accepted into the 
record. It is noted that its terms were effectively as identified 
by the Respondent Employer in its filed answers. Mr 
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Fiocco's submission was that the variations sought in it 
should be endorsed, this submission was endorsed by Mr 
Newton for the WATAEA; albeit he acknowledged that the 
schedule had not been checked. Mrs Drake was recognised 
as Secretary of the FLAIEU and was invited to put 
submission as agent for the FLAIEU in respect of the claim 
but in essence the Commission was again faced with the 
appearance of Mr Fiocco which was said to be authorised 
by the FLAIEU and putting submissions in support of an 
application said to be authorised by the FLAIEU and Mrs 
Drake asserting there was no authorisation by the FLAIEU 
for the application and this dispute was still to be determined 
pursuant to a section 66 application. Mr Jones for the 
Respondent Employer urged the endorsement of the 
variations sought. 

It is noted that in the course of his submissions Mr Fiocco 
drew attention to the decision of the Industrial Appeal Court 
in Appeal No. 2 of 1992 which he said disposed of any 
impediment to Matter No. 1824 of 1991 proceeding which 
had existed to then out of those appeal proceedings against 
interim orders of the President. 

Having regard for this submission in particular, the parties 
were informed that the decision on the substance of the 
application to vary would be reserved to enable the 
judgements to be examined and with the parties to be 
informed of the outcome, including a consideration of 
whether the matter should be further listed, the following 
morning. It is noted that at this point Mr Jones was moved 
to express concern about this course. It appears that this was 
largely an expression of the Respondent Employer's 
frustration at the length of time already involved in the 
prosecution of this claim. But in case these concerns are to 
be construed beyond that to a criticism of the Commission 
then they are rejected as out of order in the light of the 
obvious need to consider the judgement of the Industrial 
Appeal Court insofar as it was relevant to Matter No. 1824 
of 1991. 

On the following morning my decision that the variations 
to the Award as sought by the Respondent Employer's 
schedule should be ratified with the operative date of 30 
November 1992 was communicated through my Associate 
in writing; with the reasons for decision and the minutes of 
order to issue subsequently. The Minutes issued on 30 
December 1992. 

These reasons now issue. They are limited, of course, to 
the matters before the Commission out of the hearing 
proceedings which concluded in November last. 

The question of the bona fides of the FLAIEU as the 
applicant party to the claim is a fundamental one. That is, 
where a question of the bona fides of a union which is a party 
or is named as a party to a matter is raised the Commission 
must consider it in respect of the particular matter before it. 

It is a matter of public record that internal disputation 
within the FLAIEU has resulted in much litigation initiated 
pursuant to section 66 of the Industrial Relations Act 1979 
over a long period now. It is a matter of public record that 
internal disputation in the FLAIEU going to authority to act 
in respect of proposed variations to the Award has been 
raised in other instances before the Commission differently 
constituted. One instance has already been cited and in that 
respect the further published reasons of Beech C. in Matter 
No. 1487 of 1990 are noted [(1991) 71 WAIG 2873], 
Similarly, the dispute over the authority to proceed for the 
FLAIEU in respect of this application is raised here. If there 
is no authority for the application then it goes to the standing 
of the application itself. 

But while the question of bona fides of the FLAIEU so 
far as the matter before the Commission in Matter No. 1824 
of 1991 is an important one, it can not be settled by the 
Commission as constituted. Yet given that the FLAIEU is 
putatively the applicant in Matter No. 1824 of 1991 this 
raises the question of whether the Commission should 
proceed to determine this application at all pending 
fmalisation of that question. I concluded that on the basis 
of what was before me on the situation at the time of hearing 
and in the absence of any final determination of that question 

or apparent legal impediment and having regard for other 
considerations which are addressed subsequently, that the 
Commission should deal with the claim. 

One reason for this lies in the fact that to all intents and 
purposes since the filing of its answers, the Respondent 
Employer has pursued, so far as it has been able, variations 
to the Award in terms. It is a fact that there have been the 
same in all substantive respects as those originally filed but 
the record of the Respondent Employer in pursuing the 
variations is to be respected. Certainly the authority to raise 
the claim is under challenge within the FLAIEU but is yet 
to be determined. On the face of the sealed Form 1 the 
Respondent Employer was faced in November 1991 with a 
claim going to its award rights and obligations. As the 
Commission's own regulations make clear a party served 
with a claim has an inherent right to have that finalised and 
a right to pursue that course. 

It is convenient to note here that the variations sought also 
go to the obligations and rights of employees of the 
Respondent Employer covered by the Award. While the 
Respondent Employer's views on the variations sought is 
directly established, the two unions remain the avenues for 
representation of die employees' views. So far as the 
WATAEA goes it endorses the changes encompassed in the 
schedule; dbeit without any checking. So far as the FLAIEU 
goes there is the as yet unresolved dispute as to authority 
to put a position endorsing the variations. So what is one to 
make of the representation of the interests of the employees 
who would be directly affected? 

It seems to me that in all the vexed circumstances, the 
Commission should simply not defer to the ongoing 
argument of whether there is a position of the FLAIEU 
which is authorised. Leaving this to one side for the moment, 
the Commission should consider whether or not the schedule 
of terms would advance the interests of the Respondent 
Employer at the expense of employees' rights and obliga- 
tions as they currently are in the Award. The variations 
sought are summarised as follows with some observations 
added. 

• Variations to Clause 5.—Wages to increase the rates 
and allowances therein by 2.5%; this being the extent 
of an adjustment to wages allowable under the Wage 
Fixing Principles for the purposes of this Award. 

• A variation to Clause 10.—Contract of service to 
include the right for the employer to direct an 
employee to carry out such duties as are within the 
limits of the employee's skill, competence and 
training; this being pre-requisite condition for 
ratification of the increase in wages pursuant to the 
Principles. 

• Variations to Clause 12.—Additional Rates for 
Ordinary Hours to increase the allowances therein by 
2.5% rounded; this being an increase allowable 
under the Principles. 

• Variations to subclause (1) of Clause 15.—Part Time 
Employees to delete the restrictive "adult" refer- 
ence and to subclause (2) to increase the allowances 
therein by 2.5% rounded as per the previous 
comment. 

• Variations to subclause (4) of Clause 18.—Sick 
Leave to delete the word "days" in paragraph (b) 
and insert in lieu the word "shifts". 

• A variation to Clause 19.—Bereavement Leave to 
convert the reference to paid leave up to two work 
periods to paid leave on notice not exceeding the 
number of hours which would have been worked by 
the employee in two the work periods rostered on the 
day of and before the funeral. 

• A variation to Clause 21.—Annual Leave to substi- 
tute hours of leave for weeks of leave and "shift" 
for "day". 

• Variations to Clause 24.—Bar Work, Clause 26.— 
Uniforms and Laundering, and Clause 28.—Em- 
ployees' Equipment to increase the allowances 
therein by 2.5% rounded. 
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• A variation to Clause 30.—Roster to expressly 
exclude casual employees from its application which 
is identified as simply the correction of an oversight 
in the terms of a previous order varying the Award. 

Other than the deletion of the provision for exclusive 
employment of adults in part time employment, all the 
changes sought represent either increases in the benefits to 
employees arising or, in the case of the leave provisions, a 
substitution reflecting the actual nature of the operations of 
the enterprise and without loss to the employees. Having 
regard for all the variations sought I consider that there is 
nothing which would give rise to a concern that they 
represented an actual substantial advance of the Respondent 
Employer's interests at the expense of the employees' 
existing terms and conditions at all. 

So far as merit considerations of the terms are concerned 
there would still be the consideration of the variations 
sought in the context of the Wage Fixing Principles. Mr 
Fiocco and Mr Jones both submitted that the variations 
should be ratified because they did not conflict with the 
Principles but they did not make detailed submissions in 
justification or by reference to the pre-requisites laid down 
in the Wage Adjustment Principle per the available 
Structural Efficiency Adjustment. There were no substan- 
tive submissions from any other quarter. 

As noted earlier the variations now sought actually 
include provision to meet one of those pre-requisites but it 
appears that even with this not all the pre-requisites would 
be met for the purposes of the Principle. This should be and 
is of significant concern. But in the fact of this lack, the long 
record of disputation within the FLAIEU going as it clearly 
has on occasions to issues involving possible or prospective 
or actual award terms must be of account. And in that 
consideration must be included the impact of that on the 
ability of any other party to properly pursue the courses 
identified in the Principles. [And see the reasons for decision 
of Fielding C. in Matter No. 1115 of 1992, 72 WAIG 2788], 

It is trite to observe that employers affected by industrial 
action as a consequence of demarcation disputes between 
unions are victims; unless perhaps such an employer fosters 
or favours one union at the expense of another in such 
demarcations for its own ends. In the case of adverse effects 
through no fault of the employer there is remedy through the 
Commission's jurisdiction and exercise of power. But it 
should be no less true that disputation internal to a union 
which adversely impacts on an employer's industrial rights 
and obligations should be capable of remedy provided that 
such employer has not been involved in such internal 
disputation in a manner which would negate the grounds for 
remedy. No question of the conduct of the employer in 
respect of the internal disputation in the FLAIEU across the 
period of this application was canvassed in submissions and 
it is not raised in these reasons at all. 

What I do say is the fact of the duration of internal 
disputation in the FLAIEU is such that its corollary of 
difficulty for the Respondent Employer to pursue the 
Structural Efficiency agenda through due negotiations with 
the FLAIEU should be considered in the context of the 
requisites under the Principles. Certainly it would not have 
precluded negotiations with the WATAEA and there is no 
evidence that this course has been pursued for the purposes 
of meeting the Principle. However in the vacuum of 
certainty for the Respondent Employer out of the internal 
FLAIEU disputation, pursuing that avenue separately to the 
end is hardly a reasonable course to expect. So, again, it 
comes back to an apparent immobilisation of the FLAIEU 
for the purposes of due process by virtue of internal 
disputation and a consideration of that in the context of the 
interests of those who would be directly effected by the 
variations sought: the employer and the employees. 

Having regard for this as well as the substance of those 
variations and notwithstanding the absence of some pre- 
requisites for the purposes of the Principle cited; provided 
that such endorsement should not be interpreted as a ceding 
of interest by the Commission in the achievement of those 
conditions subsequently. 

Having regard for all the foregoing I concluded the 
variations sought should be ratified with the operative date 
sought by the Respondent Employer. 

In this conclusion I have considered whether the situation 
of disputation within the FLAIEU warrants any reservation 
of opportunity to canvas further the position of the FLAIEU 
in relation to the variations to the Award now to occur and 
decided that there is good reason not to follow this course. 

First, there is the fact of a liberty to apply reserved to the 
FLAIEU in the decision of Beech C. in Matter No. 1487 of 
1990 (R2) which issued on 11 October 1991 in respect of 
that application; it being a primary application for the 
purposes of a course of structural efficiency agenda which 
the instant application, by the usual standards, should be a 
result of the continuation and extension of that agenda. To 
insert a further liberty to apply for the FLAIEU would 
appear to serve no useful purpose and especially given the 
already express interest irrespective of all that, of the 
Commission in the parties' furtherance of that agenda. 

And second, given the length of time which has elapsed 
since this liberty to apply was reserved, I consider that a 
further such liberty based on similar circumstances over 12 
months later could impinge unreasonably on the interests of 
the other parties respondent to the Award. 

These reasons now issue. There will be a Speaking to the 
Minutes of Order which issued on 30 December 1992 in 
respect of Matter No. 1824 of 1991 in the week commencing 
11 January 1993 per formal notice of the same to be 
forwarded. 

21 May 1993. 
Before the Order in this matter was finalised, the reasons 

for decision of the President in Matters No. 1053 of 1991, 
No. 1478 of 1991, No. 1479 of 1991, No. 1529 of 1991 and 
No. 127 of 1992 and Minutes of Proposed Order in respect 
of these matters issued by the President on 23 December 
1992 were read by me. The reasons and minutes went in part 
to the validity of the raising of the application to vary the 
award in Matter No. 1824 of 1991 by the FLAIEU. 

Matter No. 1824 of 1991 was further listed on 14 January 
1993 to hear the parties on the ramifications of this. The 
respective positions put then were as follows. 

Mr Jones (for the Respondent Employer) urged finalisa- 
tion of Matter NO. 1824 of 1991 in the terms of the minutes 
as issued. Mr Jeffries, now appearing for the WATAEA, told 
the Commission that there was in fact no authority for Mr 
Newton to agree to the variations sought or to represent the 
WATAEA's position on the application at all. Mr Fiocco 
(for the FLAIEU) acknowledged that the President had 
made a finding that there was no authority in accordance 
with the FLAIEU's rules for the making of the application 
to vary the Award but urged finaiisation of the claim in the 
terms of the minutes on the basis that the decision of the 
President was not finalised, the finaiisation could take such 
time, the variations sought had already been found to have 
merit, the application was outstanding, and the decision of 
the President would be appealed as soon that course was 
open. Mrs Drake, who was again recognised as the Secretary 
of the FLAIEU was not authorised, it appears, to express a 
view on behalf of the FLAIEU as to finaiisation of Matter 
No. 1824 of 1991 but did effectively refer to the reasons for 
decision of the President and the finding of an absence of 
authority to pursue the award variations the subject of 
Matter No. 1824 of 1991. 

Having considered these submissions I concluded that in 
the circumstances of an application having been found to be 
invalidiy raised the Commission should not proceed to 
finaiisation of it. The parties were informed of this at the 
adjournment of the hearing. 

It is the case now, however, that this application has been 
superseded by another (Matter No. 455 of 1993) filed by the 
employer. That application has been finalised with reasons 
for decision being issued in that matter on 17 May 1993. The 
effect is to render this application redundant in its terms as 
sought. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1591 

Accordingly it is appropriate that this application having 
regard for section 27(l)(a)(ii) be discontinued by order. It 
is noted that the intention to discontinue was conveyed to 
the parties with an opportunity to be heard on that intention 
being accorded to each party. None sought to be heard. The 
Order for discontinuance will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
No. 1824 of 1991. 

COMMISSIONER S.A. KENNEDY. 
21 May 1993. 

Order. 
HAVING heard Mr J. Fiocco (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers; 
Mr R. Turner seeking leave to intervene on behalf of himself 
and Ms M. Drake; Ms M. Drake as Secretary of the 
aforementioned union; Mr R.G. Newton and subsequently 
Mr J. Jeffries on behalf of the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees) and Mr D. Jones on behalf of Burswood Resort 
(Management) Limited; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 27(l)(a)(ii), do hereby order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. P 28 of 1993. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989". 
NOTICE is given that an application has been made to the 
Commission by The Civil Service Association of Western 
Australia Incorporated under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Insert the following as respondents to the Award in 
alphabetical order: 

Official Corruption Commission 
St Martins Tower 
44 St George's Terrace 
PERTH WA 6000 
Office of the Parliamentary Commissioner for Admin- 
istrative Investigations (Ombudsman) 
18th Floor 
44 St George's Terrace 
PERTH WA 6000 

Pundulmurra Aboriginal College 
Parker Street 
SOUTH HEDLAND WA 6722 
WA Financial Institutions Authority 
2nd Floor 
30 Richardson Street 
WEST PERTH WA 6005 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

1 June 1993. 

PUBLIC SERVICE 
ARBITRATOR— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Public Service Commissioner 

and 
Civil Service Association of Western Australia 

(Incorporated). 
No. PSA AG 1 of 1992. 

Department of Conservation and Land Management, Fire 
Duties Allowances and Conditions Agreement. 

COMMISSIONER J.A. NEGUS. 
1 June 1993. 

Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. PSA AG 1 of 1992. 

HAVING heard Ms L. Field on behalf of the Applicant and 
Ms S. Young on behalf of the Respondent, the Commission, 
being satisfied that the Agreement complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January 1992, pursuant to the powers conferred on 
it as Public Service Arbitrator under the Industrial Relations 
Act 1979 hereby orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 1st day of 
October 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

1.—Title. 
This Agreement shall be known as the Department of 

Conservation and Land Management Fire Duties Allow- 
ances and Conditions Agreement No. 1 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Definitions 
5. Fire Duties Allowances and Conditions 
6. Copies of Agreement 
7. Tfcrm of Agreement 
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3.—Scope. 
This Agreement shall apply to all Government Officers 

employed within the Department of Conservation and Land 
Management engaged in field duties and who are covered 
industrially by the Civil Service Association. This Agree- 
ment over rides the provisions of the Public Services 
Allowances (Fisheries and Wildlife Officers) Award 1990 
in respect of employees designated as Wildlife Officers who 
undertake fire duties as provided for by the Agreement for 
the duration that such duties are undertaken. 

4.—Definitions. 
In this Agreement, the following expressions shall have 

the following meanings: 
"Fire Control"—Shall be deemed to include fire 

detection, suppression, prescribed burning, mopping up 
operation and patrols. 

"Fire Season"—The fire season is a continuous 
period deemed to commence once the detection system 
is required to operate and it ends, as determined by the 
Executive Director, according to seasonal conditions. 

5.—Fire Duties Allowances and Conditions. 
1. Officers on fire duties are defined as listed or non listed 

officers. The provisions which apply are as follows: 
A. Listed Officers 

(a) The Executive Director shall compile a list 
of all officers to be rostered for fire duties and 
this list shall be available prior to the first day 
of October in each year. Listed officers 
include Departmental, Regional and District 
Duty Officers, and Officers on Fire Emer- 
gency Availability. 

(b) A roster shall be prepared for each district 
showing: 

(i) the Duty Officer who shall be required 
on all days throughout the fire season; 

(ii) one officer who shall be required for 
Fire Emergency Availability; 

(iii) officers who may be placed on Fire 
Emergency Availability by a Duty Offi- 
cer as conditions warrant. 

(c) All officers included in this list shall be 
entitled to one week's leave in addition to the 
normal entitlement of annual leave. 

(d) An officer who is included in the list after the 
commencement of the fire season shall 
receive additional leave at the rate of one (1) 
day for every five (5) weeks that the officer 
is included in the list. 

(e) The additional week's annual leave shall not 
be subject to the annual leave loading 
prescribed by Clause 19.—Annual Leave of 
the Public Service Award 1992. 

(f) Such additional leave shall be reduced to take 
into account: 

(i) any period of leave in excess of two 
weeks taken during the fire season; 

(ii) any period during which an officer is 
transferred to duties not associated with 
fire control and during which the offi- 
cer's name is removed from the list of 
officers rostered for fire duties. 

Reductions in the additional week's leave 
provided by subclause (5)(l)(c) and (d) of 
this Agreement shall be calculated at the rate 
of one (1) day of leave for each period of five 
(5) weeks, or part thereof that an officer is on 
leave or not included on the list, provided 
that no reduction shall be made until the 
commencement of the officer's third week of 
absence. No reduction shall be made to the 
additional leave if an officer is on duty for a 
least eleven (11) Sundays or pubic holidays 
in one fire season. 

(g) Officers required to hold themselves in 
readiness for fire duties shall be paid the 
following hourly rate for Fire Emergency 
Availability (FEA) depending on the disabil- 
ity: 

(i) An officer who is required to be 
immediately contactable and within 5 
minutes of the District Office: 

Level 2 (minimum) weekly rate x 1 x 35% 
37.5 100 

(ii) An officer who is required to be 
immediately contactable by telephone 
or paging device, prepared for an imme- 
diate recall to duty, and be located 
within 15 minutes of the office or 
designated work area: 

Level 2 (minimum) weekly rate x 1 x 27% 
37.5 100 

(iii) An officer who is required to remain at 
the officer's residence or to otherwise 
be immediately contactable by tele- 
phone or paging system outside the 
officer's normal hours of duty in case of 
a call out requiring an immediate return 
to duty: 

Level 2 (minimum) weekly rate x 1 x 18.75% 

3X5 100 
(h) An officer placed on Fire Emergency Availa- 

bility: 
(i) on a weekday shall be entitled to 

payment for a minimum period of three 
(3) hours; 

(ii) on a Saturday, Sunday or public service 
holiday shall be entitled to payment for 
a minimum period of eight (8) consecu- 
tive hours; 

(iii) may elect to go off duty and forfeit the 
balance of the minimum payment if no 
longer required by the Duty Officer; 

(iv) where actual work is undertaken during 
the period of emergency availability 
service, the minimum hours for which 
payment will be made will be reduced 
by the number of hours so worked. 

(i) In addition to the above. District Duty 
Officers shall be paid an allowance for 
periods of actual duty as required by the 
roster based on the following formula:— 

Monday to Vz hour per day at 
Friday— time and a half 

Saturdays am— 2 hours at time and 
a half 

Saturdays pm— 1 hour at double 
time 

Sundays— 2 hours at double 
time 

Public holidays— 2 hours at double 
time and a half. 

The allowance for a District Duty Officer 
is to be paid at the rate of Level 5 maximum, 

(j) Where an officer on fire emergency allow- 
ance has his/her telephone number on a tape 
or divertor as the principle point of contact 
for public fire calls but does not otherwise 
carry out the duties provided for in subclause 
(5)(l)(i), the officer shall be paid an allow- 
ance equivalent to 15 minutes per day at the 
rate of Level 5 maximum. 

(k) The Department of Conservation and Land 
Management, the Civil Service Association 
and Sub-Associations shall if required meet 
prior to each fire season and prepare a 
schedule detailing the duties pertaining to 
fire emergency as provided for in subclause 
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(5)(l)(A)(i) of this Agreement for District 
Duty Officers. This schedule shall be binding 
on the parties. 

(1) Work performed on fire control outside of 
normal working hours, and other than re- 
quired in the performance of fire duties as 
defined in accordance with subclause 
(5)(l)(A)(i) of this Agreement, shall be 
classed as overtime as prescribed in sub- 
clause (2)(b) of Clause 18.—Overtime of the 
Public Service Award 1992. 

(m) An officer included in the list provided by 
subclause (5)(l)(A)(a) of this Agreement 
shall have at least an average of one (1) 
weekend in three (3) entirely free from duty 
over the fire season. 

(n) A listed officer who is not rostered for duty 
and who has not been placed on fire 
emergency availability by the District Duty 
Officer shall not be required to restrict 
movements outside of normal hours, pro- 
vided that an address and/or contact tele- 
phone number (to be used in case of 
emergency) shall be indicated on the Dispo- 
sition Board. 

B. Non—Listed Officers 
(a) An officer not specified in subclause 

(5)(1 )(A)(a) of this Agreement may be placed 
on Fire Emergency Availability by a Senior 
Officer in accordance with subclause 
(5)(l)(A)(g) of this Agreement. 

(b) An officer not named in the list who is placed 
on Fire Emergency Availability on more than 
five (5) weekends shall be entitled to'the 
additional leave and allowances prescribed 
by subclauses (5)(l)(A)(d) and (e) of this 
Agreement. 

(2) The provisions of Clause 18.—Overtime of the Public 
Service Award 1992 shall not apply to officers covered by 
this Agreement for fire control duties, unless otherwise 
stipulated. 

(3) An officer who is called out whilst being on Fire 
Emergency Availability shall be paid at the rates prescribed 
by subclause 2(b) of Clause 18.—Overtime of the Public 
Service Award 1992 and for a minimum period of one half 
hour as prescribed therein. 

(4) An officer who is required to carry out any emergency 
fire control duties outside of normal hours and who is not 
on Fire Emergency Availability shall be paid for such 
overtime at the rates prescribed by the subclause 2(b) of 
Clause 18.—Overtime of the Public Service Award 1992 
and for a minimum period of three (3) hours as prescribed 
therein. 

(5) Where an officer is required to work a continuous 
period of overtime which extends past midnight into the 
succeeding day the time worked after midnight shall be 
included with that worked before midnight for the purpose 
of the calculation of payment provided for in this clause. 

(6) Subject to prior agreement in writing, time off in lieu 
of payment may be granted by the Executive Director, such 
time off in lieu to be determined on an hourly basis by 
dividing the normal hourly rate of pay into the amount to 
which the officer would otherwise be entitled at the 
prescribed rate in accordance with subclause 2(b) of Clause 
18.—Overtime of the Public Service Award 1992. 

(7) A paid meal break of at least 30 minutes shall be made 
for meals between 12.00 noon and 2.00 pm when overtime 
is worked on Saturday, Sunday or a public service holiday, 
and between 5.00 pm and 7.00 pm on any week night on 
which overtime is worked. Provided that when the taking of 
a meal break during the hours stipulated will seriously 
interfere with effective fire suppression, a duly authorised 
officer may vary the hours during which the meal break may 
be taken but not so as to prescribe a period in excess of six 
(6) hours between meal breaks. Custom and practice with 

respect to the provision of meals by the employer shall be 
observed. 

(8) When an officer is listed for fire control duties the 
Department will pay for all telephone connections, rent and 
Departmental calls for the period of the fire season. Where 
an officer is listed for only part of the fire season the officer 
will be paid for the period they are listed. 

(9) Where an officer performs fire control work there shall 
be a period of eight (8) hours completely free of all duties 
between successive shifts of fire control work and ten (10) 
houre completely free of all duties at the cessation of 
multiple shift fire control work, without loss of salary for 
ordinary working time. 

Provided that where an officer is required to return to or 
continue work without such a break, the officer shall be paid 
at double the ordinary rate until such break occurs. 

(10) The provisions in subclauses 2(j) and (k) of Clause 
18.—Overtime of the Public Service Award 1992 apply to 
this Agreement. 

6.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement. Sufficient copies shall be available in 
each District and Regional office for this purpose. 

7.—Tferm of Agreement. 
This Agreement shall operate from and including 1 

October 1992 and shall remain in force for a period of four 
(4) years. Provided that at any time after the expiration of 
the first twelve months from the date of operation of this 
Agreement, the parties may negotiate to amend or add to this 
Agreement or approach the Public Service Arbitrator for an 
amendment to this Agreement. 

We, the undersigned, agree to the attached terms 
governing Fire Duties Allowances and Conditions for all 
Government Officers employed within CALM who are 
engaged in field duties and who are covered industrially by 
the Civil Service Association. 

Michael Wood 
Public Service Commissioner 
PUBLIC SERVICE COMMISSION 
Sarah Young 
CIVIL SERVICE ASSOCIATION 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Warwick 

and 
Public Service Commission. 

No. P 20 of 1993. 
COMMISSIONER G.L. FIELDING. 

13 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks an order for 
discovery and inspection of all documents in the Respon- 
dent's possession, power or control relating to the classifica- 
tion of the position of Registrar of the Workers' Compensa- 
tion Board. The documents are desired in order to enable the 
Applicant to prosecute an application currently before the 
Commission (PSA 87 of 1990), for reclassification of that 
post pursuant to section 80E(2) of the Industrial Relations 
Act 1979. More particularly, the Applicant seeks production 
of the document known as the "O'Dea Report", which is 
a review of legal registrar positions in this State; the 
document known as the "Cauacaud document", which is an 
unfinished review into the responsibilities and classifica- 
tions of legal officers employed in the Western Australian 
Public Service, and the document evidencing the Respon- 
dent's assessment of the office based on the BIPERS 
formula. 
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The Respondent opposes the production of the named 
documents. In the first two instances on the grounds that the 
documents are confidential to the Crown, and in all 
instances, on the grounds that the documents are irrelevant 
since, in essence, they contain expressions of opinion of 
individuals which are not binding on the Commission. 

Counsel for both parties conceded that the Commission's 
authority in matters of this nature is more discretionary than 
is the case for discovery in the traditional courts. Having 
regard to the provisions of section 27(1) of the Act and 
Regulation 80 of the Industrial Relations Commission 
Regulations 1985, when coupled with the provisions of 
section 26 of the Act, that is a proper concession. 
Nonetheless, if the production of documents is likely to 
assist in the proper and expeditious hearing of a matter, the 
Commission ought to make an order of the kind now sought, 
subject of course to the established rules of privilege and 
relevance and the overriding obligation imposed by section 
26 of the Act requiring the Commission to act without regard 
to technicalities or legal forms. 

I would have thought that the Applicant was entitled to 
any documents which evidenced how the Respondent, using 
the BIPERS formula, arrived at the classification ascribed 
to the office, the subject of the substantive proceedings. It 
is acknowledged that the BIPERS formula has long been 
regarded in the State Public Service as the principal basis 
for fixing classifications in the Service and if, as seems to 
have been the case, it was relied on in this instance, I would 
have thought it relevant to the substantive application. The 
Applicant is entitled to know how the Respondent applied 
the formula. That is no better revealed than by production 
of the documents showing the Respondent's assessment of 
each aspect of the office in accordance with a proper 
application of the BIPERS formula. 

The O'Dea Report, amongst other things, outlines the 
duties and responsibilities of the various registrar positions 
in the State Public Service, the respective relativities of each 
of those positions, and movements in salaries relating to 
those positions over recent years. All these matters may well 
be relevant to the substantive claim. Moreover, as a result 
of recommendations contained in the Report, the office, the 
subject of the substantive application, was removed from the 
jurisdiction of the Commission, although not for the 
purposes of the substantive application, and as a result the 
salary ascribed to the office was apparently adjusted. On that 
basis alone, I would have thought that the document was 
relevant for these purposes. As was pointed out in 
Commonwealth v. Northern Lands Council (1991) ALR 1, 
a document is ordinarily discoverable if it may help to make 
out the case or destroy the Respondent's case and in my 
assessment the material in the Report fits that criteria. 

Although the Report is said to be confidential to the 
Crown, it does not contain any information which in my 
assessment could conceivably harm the public interest if it 
was produced for the purposes now sought. The mere fact 
that a document is confidential does not mean that it is not 
discoverable (see: Sankey v. Whitlam (1978) 142 CLR 1); 
nor is the fear of invasion of privacy a sufficient reason to 
refrain from making such an order (see: Re: Marriage of Lee 
(1990) 101 FLR 66). In this case it is a matter of balancing 
the public interest in maintaining the confidentiality of the 
Report against the interests of the Applicant in being able 
to adequately prosecute his claim (see: Science Research 
Council v. Nasse (1980) AC 1027). Much of the information 
contained in the Report is a factual recitation of the 
arrangements under which the various Registrars function. 
The principal exception is the recommendations of Mr 
O'Dea, which could not be considered controversial or 
otherwise embarrassing to the Crown. Although it is the case 
that the Report appears to have been prepared after 
consultation with various judicial officers and occupants of 
the various Registrar positions in question, there is nothing 
in the Report which could reasonably embarrass those 
persons or the Crown. The information contained in the 
document is, in my view, of such a nature that the public 
interest would not be harmed if it was produced subject to 
the normal constraints associated with the publication of 
documents ordered to be produced. On the other hand, for 

the reasons indicated, it may well be relevant to the 
Applicant's claim, and I therefore intend to order that it be 
produced. 

1 take a different view with respect to the Cauacaud 
document. The document is incomplete and was not relied 
on by the Respondent for the purposes of assessing the 
classification of the office now in question. Indeed, the 
Respondent does not accept it as being one of its documents, 
but rather only as the incomplete workings of a member of 
its staff. The document covers a wide range of matters, very 
few of which could conceivably have any relevance to the 
claim by the Applicant. In addition, it appears to contain a 
number of sweeping assertions, many of which are 
inaccurate. Certainly the document does not materially add 
anything to the O'Dea Report. In all the circumstances I am 
not prepared to order its discovery or production. 

Just as it is important that the Applicant be given a fair 
opportunity to prosecute his claim, it is equally important, 
that applications of the kind made by the Applicant, not be 
seen as a licence for applicants to obtain everything and 
anything concerning the machinations of the Respondent 
regarding the salary levels of officers in the Public Service. 
Section 80E(2) of the Act is designed to facilitate a simple 
process by which the classification of offices in the Public 
Service may be reviewed. It is essentially a legislative task 
from which there is no appeal. In my view, it is not 
consistent with that process that there should be a "paper 
war". The Commission's task is to assess the work value 
of the office, having regard to the principles of comparative 
wage justice, and it matters little what others may or may 
not think of the classification or salary level. 

Appearances: Mr D.H. Schapper (of Counsel) for the 
Applicant. 

Mr R.L. Cock (of Counsel) for the Respondent. 

LONG SERVICE LEAVE— 

Boards of Reference— 

Construction Industry 
Portable Paid Long Service Leave Act 1985 

Kirfield Engineering Pty Ltd 
and 

Construction Industry Long Service Leave Payments Board. 
BEFORE A BOARD OF REFERENCE. 

Mr P. Wishart—Chairman. 
Mr L. Beech—Employees Representative. 
Mr D. Jones—Employers Representative. 

Mr B. Williams for the Applicant. 
Mr R.D. Shaw for the Respondent. 

21st day of May 1993. 
Determination. 

CHAIRMAN: This matter comes before this Board of 
Reference (BOR) by request of the Chamber of Commerce 
and Industry of Western Australia on behalf of Kirfield 
Engineering Pty Ltd pursuant to Section 50(d) of the 
Construction Industry Portable Paid Long Service Leave 
Act 1985 (CIPPLSL Act). The appeal arises out of the 
assessment by the Construction Industry Long Service 
Leave Payments Board (the Board) of the amount of 
ordinary pay of Mr J. Pettigrew under Section 34 of the 
Construction Industry Long Service Leave Act. This was 
detailed in Assessment Notice No. 15122 dated 17 Novem- 
ber 1992 and covering letters. 

Section 50(d) of the CIPPLSL Act states, 
"50. All claims arising out of the— 

(d) assessment of the amount of ordinary pay of 
an employee under Section 34; 
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may be made to the Board of Reference consti- 
tuted under the Industrial Relations Act 1979 in 
relation to long service leave and the provisions 
of section 48 (8), (9), (10), (11), and (12) of the 
Industrial Relations Act 1979 apply as though the 
claim were a claim under that section." 

Section 34 of the CIPPLSL Act states, 
"34. (1) On and from the appointed day an employer 

shall pay to the Board in respect of a person 
employed by him as an employee and in 
respect of each week or part of a week during 
which that person is so employed such 
amounts by way of contributions as are 
calculated by reference to the ordinary pay 
payable to that employee as is prescribed. 

(2) Where— 
(a) an employer fails or neglects to duly 

furnish a return or information as and 
when required under this Act or by the 
Board; 

(b) the Board is not satisfied with a return 
made or information furnished by an 
employer; 

(c) the Board has reason to believe or 
suspect that an employer is liable to pay 
long service leave contributions under 
this Act; or 

(d) the Board is of the opinion— 
(i) that the amount of money paid 

under subsection (1) in relation to 
an employee or class of employees 
is not in accordance with the 
amount payable under subsection 
(1); or 

(ii) that the ordinary pay in relation to 
which the moneys payable under 
subsection (1) is not assessed in 
accordance with the provisions of 
this Act, 

the Board may cause an assessment to 
be made of the amount of the long 
service leave contributions which in its 
judgement ought to be paid by the 
employer and the employer shall be 
liable to pay the long service leave 
contributions and any surcharge as so 
assessed by the Board. 

(3) Where the Board requires an assessment to 
be made under subsection (2) and the 
employer in question is found to be liable to 
pay any contribution to the Board under this 
Act the Board may determine that the 
employer pay to the Board such further 
amounts by way of surcharge as the Board 
determines. 

(4) A determination for the purposes of subsec- 
tion (3) may be expressed as— 
(a) a fixed amount; or 
(b) a rate per centum per annum fixed by 

the Board either specifically or by 
reference to a rate per centum per 
annum of the kind specified by the 
Board. 

(5) The amount of the long service leave 
contributions specified in the assessment 
shall be due and payable on the date specified 
in the assessment together with any other 
amount payable in accordance with this Act. 

(6) The Board shall not make an assessment 
under subsection (2) unless— 
(a) notice of intention to make the assess- 

ment has been served on the employer 
in question; and 

(b) the employer in question has been given 
an opportunity to make submissions in 

relation thereto orally or in writing or 
both in person or by his agent." 

Section 48(8), (9), (10), (11) and (12) of the Industrial 
Relations Act 1979 state, 

"48. 

(8) Where the nominated employers* and em- 
ployees' members of a Board of Reference 
are equally divided in opinion on any matter 
before the Board of Reference the decision 
of the Board of Reference shall be in 
accordance with the opinion of the Chairman. 

(9) The Chairman shall, after Consultation with 
the nominated members, record in a memo- 
randum signed by him— 

(a) all facts found by the Board of Refer- 
ence; and 

(b) the decision of the Board of Reference; 
and shall forward that memorandum to the 
Registrar for filing in his office. 

(10) Subject to subsection (11), the decision to in 
subsection (9) is, upon being filed as pre- 
scribed therein, enforceable under this Act as 
if it were an award. 

(11) Subject to subsection (12) any organisation, 
association, employer affected by a decision 
of a Board of Reference may, within twenty- 
one days from the date of that decision appeal 
against that decision to the Commission in 
Court Session in the manner prescribed. 

(12) An appeal under subsection (11) shall be 
heard and determined on the facts referred to 
in paragraph (a) of subsection (9) and the 
Commission in Court Session may, if it 
upholds the appeal, rescind or vary the 
decision in such manner as it sees fit or may 
remit the matter to the Board of Reference for 
further hearing and determination. 

The BOR has noted recent decisions of the Commission 
in Court Session in Construction Industry Long Service 
Leave Payments Board v. Positron Pty Ltd (70 WAIG 3062), 
Construction Industry Long Service Leave Payments Board 
v. Doug Ritchie Brickpaving (71 WAIG 576) and in 
Construction Industry Long Service Leave Payments Board 
v. B.G. & E.D. Hoskins (71 WAIG 2051). 

The BOR has considered the above-mentioned decisions 
of the Commission in Court Session, the CIPPLSL Act as 
a whole and particularly those sections cited, the relevant 
sections of the Industrial Relations Act 1979 and the whole 
of the transcript of the parties' submissions. 

Memorandum of Facts. 
The following list of agreed facts was submitted to the 

BOR by the parties. I would adopt the agreed facts and find 
accordingly. 

Agreed Facts. 
1. Kirfield Engineering Australia Pty Ltd is an 

employer registered under the Construction Indus- 
try Portable Paid Long Service Leave Act 1985 
(The Act). 

2. From 1/4/91 onwards Mr J. Pettigrew has been 
employed under a contract of service with Kirfield 
Engineering Pty Ltd. His employment with Kir- 
field Engineering Pty Ltd has never been termi- 
nated. 

3. Mr J. Pettigrew is an "employee" as defined by 
Clause 3(1) of the Act. The prescribed award is 
the Metal Trades General Award. 

4. Mr J. Pettigrew was injured in his employment on 
20/6/91 and from that date onwards did not 
perform any work for Kirfield Engineering Aus- 
tralia Pty Ltd. 



5. During this period Mr J. Pettigrew received 
weekly payments of compensation under the 
Workers Compensation and Assistance Act 1981. 

6. On the 17 November 1992 the Construction 
Industry Long Service Leave Payments Board 
(The Board) made an assessment. No. 15122, of 
the amount of long service leave contributions 
payable by Kirfield Engineering Pty Ltd for the 
period 1/7/91 to 31/8/92. 

7. Assessment No. 15122 includes calculations 
based on the employment history of Mr J. 
Pettigrew for the period 1/7/91 to 31/8/92 whilst 
in receipt of Workers Compensation payments as 
explained in points 2 to 5 above. 

8. In calculating the amount by way of contribution 
due in respect of Mr Pettigrew's employment with 
Kirfield Engineering Pty Ltd the Board has 
assessed the amount of ordinary pay of Mr 
Pettigrew to be the ordinary rate of wage payable 
under the Metal Trades General Award to an 
employee performing work within a prescribed 
classification referred to in that award. 

The question for the Board of Reference is whether 
Kirfield is required to make contributions to the Board in 
respect of Mr Pettigrew whilst he was absent from work and 
receiving workers* compensation payments. The dispute 
between the parties arises from differing interpretations of 
the following sections of the CIPPLSL Act; 

Section 34(1) of the CIPPLSL Act, 
"34. (1) On and from the appointed day an employer 

shall pay to the Board in respect of a person 
employed by him as an employee and in 
respect of each week or part of a week during 
which that person is so employed such 
amounts by way of contributions as are 
calculated by reference to the ordinary pay 
payable to that employee as is prescribed. 

Section 3, 

"employee" means a person who is employed 
under contract of service or apprenticeship in a 
classification of work referred to in a prescribed 
award relating to the construction industry that is 
a prescribed classification; 

"ordinary pay" means the ordinary rate of wage 
payable under the relevant prescribed award to an 
employee performing work within a prescribed 
classification referred to in a prescribed award but 
does not include any amount payable to the 
employee (whether or not under the relevant 
prescribed award) in respect of— 
(a) any payment (however described) payable 

only with reference to the site on which the 
employee is employed for the time being; 

(b) any shift allowance; 
(c) any amount payable in respect of fares or 

travelling allowances; 
(d) penalty rates or disability payments, however 

described; 

Kirfield argues that Mr Pettigrew was not physically 
"performing work within a prescribed classification" 
during the relevant period. He was absent from work due to 
injury and was paid workers' compensation. Mr Pettigrew 
did not receive any award pay and therefore, there is is no 
"ordinary rate of wage payable under the relevant pre- 
scribed award". Further, the Metal Trades' (General) Award 
excludes payment for absences from work during which 
workers' compensation is paid. Accordingly, the amount of 
"ordinary pay" for the purposes of the Act is zero. 

The Board has calculated Kirfield's long service leave 
contributions for Mr Pettigrew on the basis of the normal 
weekly wage he would have received if he had worked. This 

is incorrect because Mr Pettigrew's "ordinary pay" was 
zero and the long service leave contributions should be nil. 

The Board argues that under Section 34 an employer's 
liability to make contributions is solely dependent on 
whether an employee as defined by the Act has been 
employed by the employer in any particular week. Both 
parties agree that a contract of employment existed between 
the parties during the relevant period notwithstanding Mr 
Pettigrew's absence from work. The Board claims if there 
is a contract of employment in force in a particular week 
then a worker is "employed" and the employer is liable to 
make contributions. 

Section 34 goes on to set out the basis on which the 
calculation of contributions is made by reference to a 
formula set out in the same section. The formula uses an 
objective standard or method of calculation that is not 
dependent on what the specific employee actually gets paid. 
"Ordinary pay" is defined as the "ordinary rate of wage 
payable under the relevant prescribed award to an employee 
performing work within the prescribed classification re- 
ferred to in the prescribed award" (my underlining). The 
reference is to any employee performing work in that 
classification under the award. There is no reference to the 
actual wage payable to the specific employee in question. 

It is a matter of agreement that Mr Pettigrew was 
employed by Kirfield under the Metal Trades' (General) 
Award and that this is an award prescribed by the CIPPLSL 
Act. It is also agreed that Mr Pettigrew was an employee 
during the relevant period. This being the case, the Board 
argues Kirfield is liable to make contributions in respect of 
Mr Pettigrew. Those contributions should be calculated on 
the amount payable to an employee performing work within 
the same classification of the Metal Trades'(General) Award 
in which Mr Pettigrew was employed. Therefore, the Board 
argues its assessment of Mr Pettigrew's ordinary pay is 
correct. 

In my opinion the Board has correctly assessed Mr 
Pettigrew's pay in Assessment Notice No. 15122. 

MR L. BEECH: This Board of Reference has been 
convened at the request of Mr B.D. Williams, Chamber of 
Commerce and Industry of W.A. acting as Agent for Kirfield 
Engineering Pty Ltd, to hear an appeal pursuant to Section 
50(d) of the Construction Industry Portable Paid Long 
Service Leave Act. 

The claim arises out of the assessment of the amount of 
ordinary pay for employees under Section 34 of the 
CIPPLSL Act made by the CIPPLSL Board. Detailed 
Exhibit 3. 

The following list of agreed facts by the parties was 
submitted: 

1. Kirfield Engineering Australia Pty Ltd is an employer 
registered under the CIPPLSL Act 1985. 

2. From 1/4/91 onwards Mr J. Pettigrew has been 
employed under a contract of service with Kirfield Engi- 
neering Pty Ltd. His employment with Kirfield Engineering 
Pty Ltd has never been terminated. 

2a. Mr Williams established the above was not correct. Mr 
Pettigrew was terminated on 20 August 1992. 

3. Mr Pettigrew is an "employee" as defined by Clause 
3(1) of the Act. The prescribed award is the Metal Trades 
General Award. 

4. Mr Pettigrew was injured in his employment on 20/6/91 
and from that date onwards did not perform any work for 
Kirfield Engineering Australia Pty Ltd. 

5. During this period Mr J. Pettigrew received weekly 
payments of compensation under the Workers Compensa- 
tion and Assistance Act 1981. 

6. On the 17 November 1992 the CIPPLSL Board made 
an assessment of the amount of Long Service Leave 
contributions payable by Kirfield Engineering Pty Ltd for 
the period 1/7/91 to 31/8/92. 

7. The assessment includes calculations based on the 
employment history of Mr J. Pettigrew for the period 1/7/91 
to 31/8/92 whilst in receipt of Workers Compensation 
payments as explained in points 2 to 5 above. 
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8. In calculating the amount by way of contributions due 
in respect of Mr Pettigrew's employment with Kirfield 
Engineering Pty Ltd, the Board has assessed the amount of 
ordinary pay of Mr Pettigrew to be the ordinary rate of pay 
payable under the Metal Trades General Award to an 
employee performing work with in a prescribed classifica- 
tion referred to in that Award. 

Mr Williams submitted Metal Trades General Award 
Clauses 6—8 as marked Exhibit 4 and referred to Clause 
8—Absence from Duty. "The employer shall be under no 
obligation to pay for any day not worked upon which the 
employee is required to present for duty, except when such 
absence in due to illness and comes within the provisions 
of Clause 24—Absence through Sickness" as such absence 
is on account of holiday to which the employee is entitled 
under the provisions of this award. 

Mr Williams submitted the Board should not assess the 
work period of Mr Pettigrew while he was on compensation. 
It is not ordinary pay within the meaning of the award while 
Mr Pettigrew is on compensation and quoted Workers 
Compensation Act Section 18 Clause 11 weekly earnings. 
Mr R.D. Shaw for the Respondent submitted that under 
Section 34 an employer's liability to make contributions is 
solely dependant on whether an employee as defined by the 
Act has been employed by the employer in any particular 
week that a contract of employment existed between the 
parties during the relevant period notwithstanding Mr 
Pettigrew's absence from work due to injury. 

The material facts are not in dispute. It is a matter of 
agreement that Mr Pettigrew was employed by Kirfield 
Engineering Pty Ltd under the Metal Trades General Award 
the contract of employment of an employee who is 
indisposed and in receipt of compensation under the 
provisions of the Workers Compensation and Assistance Act 
1981 is not suspended but remains employed until such 
employment is terminated, (Fielding C., No. 562 of 1983, 
64 WA1G 975). Clearly in absenting himself from work 
while certified unfit under the provisions of the Workers 
Compensation and Assistance Act 1981 an employee is not 
thereby in breach of his contract, nor is there anything in the 
legislation to suggest that during the period of an em- 
ployee's incapacity to work the contract is suspended. 

I agree, with the contract of service subsisting the 
employee is entitled to all his other rights up to the date of 
his termination and would therefore conclude in my opinion 
Kirfield Engineering Pty Ltd is liable to make contributions 
in respect of Mr Pettigrew to the CIPPLSL Board up to the 
date of Mr Pettigrew's termination. 

MR D. JONES: I agree with the opinions expressed by 
Mr Beech and the Chairman. 

CHAIRMAN: It is the unanimous determination of this 
Board of Reference that the Construction Industry Long 
Service Leave Payments Board has correctly assessed the 
amount of ordinary pay of Mr J. Pettigrew in Assessment 
Notice No. 15122. 

P.L. WISHART, 
Chairman. 

SPECIAL BOARD OF REFERENCE 
LONG SERVICE LEAVE—STANDARD PROVISIONS 

File No. 12 of 1993. 
In the matter of the Private Hospital Employees Award 

1972. 
The Federated Miscellaneous Workers' Union of Australia, 

Western Australian Branch 
and 

St John of God Hospital. 
MR J.G. CARRIGG, CHAIRMAN 

MR W.S. LATTER, EMPLOYEE'S REPRESENTATIVE 
MR J. UPHILL, EMPLOYER'S REPRESENTATIVE. 

Perth, 18th day of May 1993. 

Decision. 
This Board of Reference is convened pursuant to the Long 
Service Leave—Standard Provisions at the request made on 
5 April 1993 by The Federated Miscellaneous Workers' 
Union of Australia, Western Australian Branch, by way of 
a Form 1 Notice of Application with Schedule attached. 

The matter before the Board of Reference is with respect 
to the continuous service of Mrs Stella Tropiano an 
employee of St John of God hospital covered by the Private 
Hospital Employees Award 1972. 

The Schedule attaching to the application sets out detail 
of Mrs Tropiano's service as follows: 

17 November 1975 Commenced Employment 
22 May 1977—22 July 1977 Annual Leave 
22 July 1977—10 October 1977 Unpaid Leave 
22 May 1980—21 July 1980 Unpaid Leave 
CurrenUy employed as at January 1993. 

Mrs Tropiano says that the periods 22 May 1977 through 
to the 10 October 1977 and 22 May 1980 and 21 July 1980, 
were periods of annual leave and approved leave without 
pay in the first instance and approved leave without pay in 
the second instance. 

The employer says that on each occasion, that is the 
22 May 1977 and 23 May 1980, Mrs Tropiano resigned from 
her employment at the hospital and was re-employed on the 
10 October 1977 and the 21 July 1980 respectively. The 
employer says that on each occasion of her re-employment 
Mrs Tropiano was assigned the same duties she was carrying 
out prior to her resignation. 

The records of the employer record entries consistent with 
Mrs Tropiano having resigned as follows: 

EXHIBIT A Personal record card where resignation 
has been entered against the dates 25 May 1977 
and 23 May 1980. 

EXHIBIT B Group Certificate for the year 1977 
showing termination of employment on the 
22 May 1977 and lump sum payment on termina- 
tion of employment 

EXHIBIT C Group Certificate 1980 showing termina- 
tion of employment on the 22 May 1980 and lump 
sum payment on termination of employment. 

EXHIBIT D Non patient incident report dated 
11 March 1992 showing length of service as 12 
years. 

EXHIBIT E Non patient incident report dated 6 March 
1993 showing length of service as 12 years 
8 months. 

EXHIBIT F Computer pay calculation for 28 June 1977 
for Mrs Tropiano showing termination date 
22 May 1977. 

EXHIBIT G Computer pay record for Mrs Tropiano 
dated 25 May 1980 showing termination date 
25 May 1980. 

Mr Max Hutchinson Senior Personnel Officer St John of 
God Hospital provided evidence to the Board that the 
hospital's policy with respect to leave without pay was that 
such leave was not granted. 
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Mr Craig Pearson, Assistant Salary Manager St John of 
God Hospital, confirmed in evidence that other than for sick 
leave supported by a doctors certificate "leave without pay" 
was not granted by the hospital. 

The Union on behalf of Mrs Tropiano referred to the 
contract of service clause in the Award (clause 24) and, in 
particular to the requirement in subclause 3 of that clause 
that termination of the contract of service for other than 
casuals requires written notice by either the employer or the 
employee. Mrs Tropiano in her evidence confirmed that she 
did not give such notice, and the employer has no record of 
such notice being given to Mrs Tropiano. 

The provisions relating to contract of service in the Award 
in 1977 were, however, not the same in that respect as in 
the current award. 

The provisions then existing did not contain a requirement 
for notice of resignation or termination to be in writing. 

The contract of service provisions that obtained in 1977 
also obtained in 1980. 

Mrs Tropiano in her evidence explained that her 
supervisor was Sister Catherine, and on each of the absences 
she had discussed her needs with her. 

On the first occasion in 1977 Mrs Tropiano is clear that 
Sister Catherine confirmed with her that an extended period 
of leave without pay was available and that she would return 
to her job at its completion. 

With respect to the absence in 1980 Mrs Tropiano was 
equally clear that when she approached Sister Catherine 
explaining her circumstances, and the need for her to travel 
to Italy over an extended period. Sister Catherine advised 
her that there would be a job available on her return, 
however, she would be losing the 5 years service she had 
with the hospital. 

On behalf of Mrs Tropiano the Union submits that it is 
not sufficient for the records of the employer to show that 
there was a termination of employment by the employee 
without the supporting documents. 

In regard to this, the contract of service provisions 
obtaining at the time did not require written notice of the 
termination. 

It is clear to this Board that the arrangements that were 
put in place were made between the employee and her 
immediate supervisor. 

It is the determination of this Board of Reference that with 
respect to the first period between the 22 May 1977 and the 
10 October 1977 the arrangements made between the 
employer and her supervisor were such that this was an 
absence from duty authorised by the employer and therefore 
does not interrupt the continuous service of the employee, 
but does not count towards service for long service leave 
purposes. 

With respect to the absence from the 22 May 1980 to the 
21 July 1980 it is the determination of this Board of 
Reference that Mrs Tropiano terminated, her own service, 
and that being so, her service with respect to the calculation 
of long service leave commences on the 22 July 1980. 

(Sgd.) JOHN G. CARRIGG, 
Chairman. 

FILED IN MY OFFICE ON 18 MAY 1993 
(Sgd.) J. CARRIGG, 

Registrar. 

LONG SERVICE LEAVE—STANDARD PROVISIONS 
File No. 12 of 1993. 

In the matter of the Private Hospital Employees Award 
1972. 

The Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch 

and 
St John of God Hospital. 

MR J.G. CARRIGG, CHAIRMAN 
MR W.S. LATTER, EMPLOYEE'S REPRESENTATIVE 

MR J. UPHILL, EMPLOYER'S REPRESENTATIVE. 
Perth, 20th day of May 1993. 

Correction. 
In the Decision of the Board of Reference of 18 May 1993 
the date in Exhibit A which reads 25 May 1977 is incorrect 
and should read 22 May 1977. 

(Sgd.) J. CARRIGG, 
Chairman. 

CONSTRUCTION INDUSTRY PORTABLE PAID 
LONG SERVICE LEAVE ACT. 

BOARD OF REFERENCE—LONG SERVICE LEAVE. 
Montague Drilling 

and 
Construction Industry Long Service Leave Payments Board 

File No. 10 of 1993. 

MR J.G. CARRIGG. CHAIRMAN 
MR L. BEECH. EMPLOYEE'S REPRESENTATIVE 

MR D.M. JONES, EMPLOYER'S REPRESENTATIVE. 
PERTH 13th day of May 1993. 

Determination. 
THIS is a claim made pursuant to Section 50 of the 
Construction Industry Portable Paid Long Service Leave 
Act by Montague Drilling against the requirement by the 
Construction Industry Portable Paid Long Service Leave 
Board that it register as an employee pursuant to that Act. 

Montague Drilling is the trading name of Project Training 
Pty Ltd whose operations are described (exhibit A 1) as 
follows: 

"DRILLING CONTRACTORS 
Specialises in water drilling. Also core, geotech and oil 
drilling. 
Sells to government departments and industrial con- 
cerns, locally on a contract basis." 

The company has eight employees engaged in the work 
of drilling. 

Those employees are not covered by an Award of the 
Australian or West Australian Industrial Relations Commis- 
sion. 

The Australian Workers Union Construction and mainte- 
nance (Consolidated) Award of 1987 (Exhibit A 2), an 
Award prescribed pursuant to the Construction Industry 
Portable Paid Long Service Leave Act has the following 
classifications of work referred to therein: 

"PART 1 A—WATER WELL EMPLOYEES 
(Western Australia) 
1. Derrick Hand 
2. Assistant driller 
3. Operators of truck, track or wheels mounted rotary 

and down the hole hammer drill 
3A. Other mechanical drill operators." 
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Consistent with the Decision of the Commission in Court 
Session in No. 759 of 1990, the Construction Industry Long 
Service Leave Payments Board and Positron Pty Limited, 
reported in Volume 70 of the Western Australian Industrial 
Gazette at page 3062, it is the determination of this Board 
of Reference that Project Trading Pty Ltd trading as 
Montague Drilling is an employer of employees in a 
classification of work referred to in an Award prescribed 
pursuant to the Construction Industry Portable Paid Long 
Service Leave Act, and is in the Construction Industry as 
defined by that Act. 

The claim by Project Trading Pty Ltd trading as 
Montague Drilling against the requirement that it be 
required to register as an employer pursuant to the 
Construction Industry Portable Paid Long Service Leave 
Act is refused. 

J.G. CARRIGG, 
Chairman. 

Filed in my office on 13 May 1993, 
J.G. CARRIGG, 

Registrar. 

LONG SERVICE LEAVE ACT 1958 
D. Napier and R.J. Skeet 

and 
Dataprint Pty Limited 

File Nos. 8 & 9 of 1993. 
MR R.C. LOVEGROVE (CHAIRMAN) 

MR L. BEECH (EMPLOYEE'S REPRESENTATIVE) 
MR G. UPHILL (EMPLOYER'S REPRESENTATIVE). 

PERTH 21st day of May 1993. 
Decision. 

This Board of Reference is convened pursuant to the Long 
Service Leave Act 1958 at the request of Messrs Napier and 
Skeet in letters to the Registrar dated the 25th February 1993 
and 4 March 1993, respectively. 

The Board dealt with this matter essentially in two parts. 
On the first occasion the Board was convened on 12 March 
1993. Due to the geographic location of the Respondent's 
Head Office being Mt Waverley, Victoria, and there being 
no representative in this State, the Respondent submitted a 
letter to the Registrar, dated 11 March 1993 in the following 
terms: 

" Dear Sir, 
RE: Board of Reference—Skeet & Napier Long 

Service Leave 
I advise that the only issue in contention is as to 
whether commissions are included in the calcula- 
tions. 
In our absence we request the Board to determine 
this issue. 
I have no further submissions to make. 
Yours faithfully, 
W.D.H. KING 
CHAIRMAN " 

The Applicants on the other hand submitted that the issue 
was not just whether commissions are included for the 
purposes of calculating the payment of Long Service Leave 
entitlements but that the calculation should also include the 
amount of bonuses received during the prescribed period. 
The Applicants therefore submitted that if the Board could 
make a declaration in respect to that issue that would clarify 
the Respondent's position. 

Section 8A of the Long Service Leave Act 1958 states— 
" 8A. Notwithstanding any other provision in this 

Act in the event of an agreement between the 
Western Australian Employers' Federation 
(Incorporated) and the Trades and Labor 
Council of Western Australia or a determina- 
tion of the Commission in Court Session 
varying from time to time any of the 
provisions for qualifications or entitlement to 
long service leave as contained in volume 
fifty-two of the Western Australian Industrial 
Gazette at pages sixteen to twenty-one, both 
inclusive, for the majority of awards which 
those provisions have been incorporated in 
and form part of, the qualifications and 
entitlement of employees to long service 
leave shall forthwith thereafter be varied 
accordingly. ". 

In assessing the payment for the period of leave, and 
having regard to Section 8A of the abovementioned Act, the 
provisions of the "Long Service Leave—Standard Provi- 
sions", as consolidated by the Commission in Court Session 
on 15 December 1977, apply. 

Clause 4—Payment for Period of Leave, of the Long 
Service Leave Order states— 

" (1) A worker shall, subject to paragraph (3) of this 
subclause, be entitled to be paid for each week of 
leave to which he has become entitled or is deemed 
to have become entitled the rate of pay applicable 
to him at the date he commences such leave. 
(2) Such rate of pay shall be the rate applicable to 
him for the standard weekly hours which are 
prescribed by this award (or agreement), but in the 
case of casuals and part-time workers shall be the 
rate for the number of hours usually worked up to 
but not exceeding the prescribed standard. 
(3) Where by agreement between the employer and 
the worker the commencement of the leave to 
which the worker is entitled or any portion thereof 
is postponed to meet the convenience of the 
worker, the rate of payment for such leave shall be 
at the rate of pay applicable to him at the date of 
accrual, or, if so agreed, at the rate of pay 
applicable at the date he commences such leave. 
(4) The rate of pay— 

(a) shall include any deductions from wages for 
board and/or lodging or the like which is not 
provided and taken during the period of 
leave: 

(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability allow- 
ances, fares and travelling allowances or the 
like. 

(5) In the case of workers employed on piece or 
bonus work or any other system of payment by 
results the rate of pay shall be calculated by 
averaging the workers' rate of pay for each week 
over the previous three monthly period. ". 

It is therefore, the Boards determination that commissions 
and bonuses are included for the purposes of calculating 
long service leave payments. 

At the conclusion of the hearing the Board adjourned the 
matter sine die and indicated that it would reconvene a 
further hearing at the request of either party if there was 
further dispute in relation to the method of calculation. 

At the request of the Applicants' the Board was to be 
reconvened on 30 April 1993 to hear further submissions, 
however, the Board received written advice from both the 
Applicants and Respondent dated 29 April 1993 and 
30 April 1993 respectively indicating that there was no 
longer any dispute relating to the quantum of Long Service 
Leave payments due to the Applicants. The parties, 
however, requested that the agreed calculations for the 



73 W.A.I.G. 

outstanding long service leave payments to the Applicants 
be recorded in the following terms: 

1. D. Napier—Termination date 28 February 1993 
Commission calculated on last 3 months: 

• December 1992 $2,757.50 
• January 1993 $2,900.00 
• February 1993 NIL 

$5,657.50 
$5,657.50 divided by 13 (weeks 
in a quarter) = $435.19 
Service 1/4/80 to 28/2/93 = 12 
yrs 48 weeks = 11.2004 wks 
11.2004 weeks @ $586.53 
($30,50) per year) = $6,569.37 
Commission at $435.19 (average 
3 months) = $4,874.30 

$11,443.67 
Less payment made on 31/3/93 $9,121.52 

Balance Due: $2,322.15 
2. J. Skeet—^Termination date 28 February 1993 

Commission due calculated on last 3 months: 
• December 1992 $141.00 
• January 1993 $105.00 

$246.00 
$246.00 x 1/13 = $18.92 p.w. 
11.2667 wks @ $18.92 
per week = $213.17 

Balance Due: = $213.17 

R. LOVEGROVE 
CHAIRMAN 

Filed in the Office of the Registrar on 21 May 1993. 
J. CARRIGG 

REGISTRAR. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Musicians' Union of Australia, Perth Branch (Union of 

Employees) 
and 

Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers. 

No. 1235 of 1991. 
COMMISSIONER S.A. KENNEDY. 

21 May 1993. 
Order. 

WHEREAS this is an application for an Order pursuant to 
section 23 of the Act; and 

Whereas this matter was the subject of conferences before 
the Commission on 28 October 1992, 13 December 1992 
and 9 March 1993; and 

Whereas the Applicant Union has now formally advised 
that it no longer wishes to proceed with this matter; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[U.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

EDITOR'S NOTE: Previous Reasons for Decision in this 
matter published (73 WAIG 392). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David James Ball 

and 
Tri Star Group Pty Ltd 

No. 308 of 1992. 
COMMISSIONER C.B. PARKS. 

11 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: It is claimed by the applicant, Mr 
Ball, that he had been employed by the respondent and that 
during the period of such employment the respondent failed 
to allow him benefits that were due under his contract of 
employment. By way of a separate application. No. 853 of 
1992, subsequently joined to the application by order of the 
Commission, the Tri Star Group Pty Ltd (hereinafter 
referred to as Tri Star) sought an order that the application 
made by Mr Ball be dismissed, or alternatively, that the 
Commission refrain from further hearing and determining 
the matter. It was the extempore decision of the Commission 
(72 WAIG 1871), that the order be refused, and in addition, 
that the then current sitting be continued for the purpose of 
hearing the matters raised by application No. 308 of 1992. 

Immediately following the issuance of the extempore 
reasons, the agent for the respondent announced an intention 
to appeal the decision of the Commission and to withdraw 
from that hearing. The possible consequences of following 
such a course of action were raised by the Commission, 
however the advocate for the respondent withdrew. Thereaf- 
ter the Commission concluded that the circumstances were 
such that it should proceed to hear and determine the 
application notwithstanding the absence of the respondent. 
The case for the applicant was heard and the Commission 
reserved its decision. 

As foreshadowed by the advocate for the respondent, it 
appealed the extempore decision of the Commission (72 
WAIG 1871), which appeal. No. 955 of 1992 (72 WAIG 
2752), was subsequently dismissed by the Full Bench of this 
Commission. Thereafter the respondent applied to the 
Commission to be further heard in relation to application 
No. 308 of 1992. That application was refused by decision 
of the Commission (73 WAIG 392). 

It is for the foregoing reasons that the Commission has 
before it an application which is to be determined on the 
arguments for, and the testimony of, the applicant Mr Ball, 
and in addition, admissions of the respondent and docu- 
ments filed in the Registry of the Commission. 

The claims before the Commission were initiated by a 
Notice of Application, filed 9 March 1992, wherein the 
applicant states that he was employed by the respondent 
from 10 June 1991 to 28 February 1992, and claims that in 
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relation thereto he has not been allowed the following 
benefits— 

"1. WAGES 3/2/92—14/2/92 = $1060.0) NEXT 
2. WAGES 17/2/92—28/2/92 = $1060.0) NETT 
3. SUPERANNUATION 19 @ 

$115.39= $2192.41 
4. HOLIDAY PAY 2.926 weeks 

@ $530 = $1550.78 NETT 
5. BONUS 2% of $24763.20 = $494.26 GROSS 
6. COMPUTER USAGE 25 weeks 

@ $100/w = $2500 GROSS 
7. DISHONOUR FEE FOR RE- 

TURNED WAGES CHEQUE = $20" 
The Applicant subsequently elected not to proceed in 

relation to his claim for "Holiday Pay", as stated in item 4. 
A Notice of Answer and Counter Proposal filed in 

response to the aforementioned claims states— 
"The respondent denies and objects to the claim." 

In addition, the Notice of Answer and Counter Proposal 
also states that a detailed answer will be provided when 
further particulars are provided by the applicant in accor- 
dance with a request made by a letter dated 19 March 1992, 
a copy of which is attached to the Answer. That letter 
addressed to the applicant, so far as I believe it is relevant, 
states— 

"Mr David Ball 
11 Talbot Street 
KINGSLEY WA 6026 
Dear Sir 
RE: APPLICATION NO 308 OF 1992 
We acknowledge receipt of your letter of 12 March 
1992 and wish to clarify that the agreement reached 
on Wednesday 4 March 1992 was only for the 
payment of $1,060:00 being a fortnight's salary. No 
other arrangement was entered into and by our letter 
of 10 March 1992 it is reiterated that any further 
consideration of your statement of claims would 
require a great deal of thought. 
With this in mind and in order for us to clearly 
ascertain the substance of these claims we request 
that you provide the following information. In 
considering Application No 308 of 1992 specifically 
paragraph 13 of the Particulars of Claim can you 
provide:— 

1. Statement of every fact, matter, circum- 
stance, particular or thing relied upon  

2. Insofar as this evidence is written, identify all 
relevant documents and provide copies  

3. Insofar as this evidence is oral, identify the 
parties to all conversations said to comprise 
the evidence  

We also draw your attention to paragragh 11 of the 
Particulars of Claim wherein it is indicated that you 
were given immediate notice and we take this 
opportunity to remind you of the letter of resignation 
received from yourself dated 3 March 1992. 
WE would be pleased to receive the above informa- 
tion within twenty one days of the date of this letter 
for the matter to be properly considered and hopefully 
resolved without undue delay. 
Yours faithfully 

(Signed) Ann Spiro 
19th March 1992" 

Subsequent to the filing of the foregoing Answer, the 
respondent filed with the Commission a document titled 
Amended Notice of Answer and several attachments, 
identified as Schedules I, II and IIL 

The tenor of the Amended Notice of Answer is such that 
it denies that a contract relationship existed between the 
applicant and the respondent, but pleads in the alternative. 
That if such did exist, it was, where relevant, in accordance 

with the document which constitutes Schedule III. Schedule 
III is in the following terms— 

"AN AGREEMENT MADE THIS TENTH DAY OF 
JUNE 1991 
BETWEEN 
TP. Spiro (The Employer) on the one part AND 
David James Ball (The Employee) presently of 
11 Talbot Drive, Kingsley W.A. 6026. 
WHEREAS 
The Employee is willing to accept employment at the 
salary hereinafter set out subject to the terms and 
conditions hereinafter contained. 
1.0 Subject to the terms, conditions and agreements 

hereinafter contained, the Employer shall employ 
the Employee and the Employee shall serve the 
said Employer in the position to be designated 
'Manager' commencing on the Tenth day of 
June, One Thousand Nine Hundred and Ninety 
One. 

2.0 The Employee shall perform all duties as the 
Employer shall from time to time direct and 
without limiting the generality thereof such 
duties shall include:— 
2.1 Develop a business plan 
2.2 Implement performance objectives and 

quality control strategies 
2.3 Develop and implement costing guidelines 

for services to designated industries and 
companies 

2.4 Negotiate Agreements and contractual ar- 
rangements with Companies, Organisations 
and Consultants 

2.5 Provide consultancy services to industry 
2.6 Budget management 
2.7 Identify, develop and market diverse prod- 

ucts and services 
2.8 Manage the Company according to the 

principles of Total Quality Management 
3.0 CONDITIONS 

3.1 The Employee shall receive a base salary of 
$38,000.00 per annum which shall be paid 
fortnightly. The base salary shall be subject 
to review within six months of the com- 
mencement date and annually thereafter. In 
addition The Employee shall pay Superan- 
nuation for The Employee not exceeding 
$3,000.00 per annum and pay The Em- 
ployee a bonus at a rate of % of gross 
turnover. 

3.2 The Employer shall provide The Employee 
with a motor vehicle and shall pay all 
travelling expenses incurred in the course of 
the employment. Where The Employee is 
required to provide a motor vehicle from 
time to time. The Employer will pay The 
Employee $150.00 per week for the use of 
the motor vehicle and shall continue to pay 
all travelling expenses as indicated above. 

3.3 The Employer shall pay The Employees 
residential telephone rental and any tele- 
phone calls made on behalf of The Em- 
ployer. 

3.4 For the purpose of 'The Employment' The 
Employee is entitled to leave entitlements 
and allowances for the same respective 
duration and on the same terms and condi- 
tions to which an officer is entitled (within 
in the meaning of the expression) in the 
Public Authority Salaries Agreement. 

3.5 The ownership of any design, copyright, 
program or other intellectual property cre- 
ated by The Employee in the course of The 
Employment shall be the sole property of 
The Employer and The Employee will, at 
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the request and cost of The Employer 
execute such further documents and do so 
such further acts as shall be necessary for 
warranting and confirming The Employer's 
title hereto. 

3.6 The Employee shall not during the term of 
The Employment, save with the prior 
written consent of The Employer, engage 
directly or indirectly in any employment or 
business outside The Employment. 

3.7 This Agreement and The Employment may 
be terminated by either party giving 30 days 
written notice to the other. In addition any 
moneys due to The Employee either as 
salary or allowances will be paid to The 
Employee on termination of TTte Employ- 
ment 

IN WITNESS WHEREOF the parties hereto have 
executed the Agreement the day and year first 
hereinbefore written. 
Signed by The Employer Signed by the Em- 

ployee 
TP. SP1RO D. J. BALL 
MANAGING DIRECTOR 
in the presence of in the presence of 

It is apposite to record at this point that, at the time of 
hearing the joined application no. 853 of 1992, the 
respondent conceded that it had employed Mr Ball. Thus the 
attention of the Commission need by turned to focus on 
establishing the terms of the contract of employment. There 
are several matters raised within the Amended Notice of 
Answer which have not yet been highlighted by the 
Commission, but which will be addressed later in these 
Reasons. 

Mr Ball claims that the terms of his contract of 
employment were those expressed in Schedule III (supra), 
except that the employer party was the respondent, Tri Star 
Group Ply Ltd trading as Specialized Training Services, and 
a bonus rate of 2% of the gross turnover had been agreed 
in relation to Subclause 3.1 of clause 3.0, Conditions. 

Tendered to the Commission on behalf of the applicant 
is a document prepared in the same terms as Schedule III 
(supra), except that the employer party named therein is 
Tetijo Holdings Pty Ltd, trading as Specialized Training 
Services, and clause 3.0, Conditions, contains a reference to 
a bonus rate of 2% of the gross turnover (exhibit T1). A copy 
thereof is also identified as document "A" within Schedule 
II of the Amended Notice of Answer. It is not in dispute that 
the entity Tri Star Group Pty Ltd had formerly been known 
as Tetijo Holdings Pty Ltd. Neither of the documents, 
although prepared in the form of an agreement, is signed on 
behalf of the parties named therein. 

It is the testimony of Mr Ball that a Mr TP. Spiro 
discussed with him an employment proposal. That led to his 
acceptance of employment on terms negotiated between 
them. According to Mr Ball, he prepared an initial typed 
draft of the agreed terms, naming "TP. Spiro" as the 
employer party. Shortly thereafter he prepared two succes- 
sive drafts. He had become aware that the employing entity 
would be "Tetijo Holdings Pty Ltd", he says, and therefore 
he included that name in the third draft which he submitted 
to Mr Spiro. Mr Ball identified this latter draft as that 
exhibited to the Commission (exhibit Tl), and asserts that 
the bonus arrangement based on gross turnover, referred to 
in the earlier draft, had by that time been agreed at the rate 
of 2% and therefore this was also expressed in the last draft. 
He says he had sought 5% but had agreed to the 2% which 
had been offered by Mr Spiro. 

The Amended Notice of Answer denies that the draft 
agreement naming Tetijo Holdings Pty Ltd, and expressing 
a 2% bonus rate, had been presented to, or viewed by, a 
represenatative of the respondent. 

Exhibited to support Mr Ball's contention that the terms 
expressed in the later draft agreement reflect a prior oral 
agreement, were photocopies of hand written notes dated 
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18 April 1991 and 30 May 1991 (exhibits T3 and T4). The 
applicant asserts that these are notes written by Mr Spiro and 
provided to him after their meetings. Several notations 
contained in the photocopies were identified by Mr Ball as 
having been made by him. 

The aforementioned notes (exhibits T3 and T4) are 
included in the Amended Notice of Answer and identified 
as document "B" within Schedule II. 

Of these handwritten notes the Answer states— 
" The Respondent states that Document B of 

Schedule II has been amended and does not 
accurately reflect the notes that were taken by the 
representative of the Respondent. 
Again, such amendments have not, at any point in 
time during the Association of the Applicant with 
the Respondent, been presented or otherwise 
viewed by them. " 

Although this statement of Answer does not unequivo- 
cally admit that the primary notes are copies of the notes 
actually handwritten "by the representative of the Respon- 
dent", I am satisfied from the general tenor thereof that is 
what the statement conveys, together with the inference that 
"the amendments" to the notes are relevant to a considera- 
tion of the issues raised by the claims. 

It is submitted for the applicant that the hand written notes 
of Mr Spiro show; firstly that at a meeting on 18 April 1991, 
the employment position proposed for Mr Ball was that of 
"Manager" and the terms thereof would include "Salary + 
Base + Incentive Bonus"; and secondly, at a meeting on 30 
May 1991, these items were quantified and recorded as '' DB 
Salary $38000 + 2% + $150", that is "DB" referring to 
David Ball and, so far as the item is relevant to assessing 
the benefits claimed as due, a salary of $38000 per annum 
and an incentive bonus of 2% of the gross turnover of the 
business. 

Mr Ball testified that he commenced employment with 
the respondent in the position of Manager on 10 June 1991 
and began receiving a fortnightly salary of $1060.00 nett, 
which represents $38000.00 gross per annum. He says that 
on numerous occasions he experienced delays in the 
payment of his salary. At 3 March 1992 he had not been paid 
for the two fortnights ending 14 and 28 February 1992 and 
therefore, he says, upon being told payment of his salary 
would not be forthcoming before April 1992, he resigned 
with effect that day. Tendered to the Commission (exhibit 
T5) is a hand printed, unsigned resignation which Mr Ball 
says is a copy of that which he submitted to the respondent. 

Subsequent to his resignation, Mr Ball says he received 
a letter from the respondent, which he believes was dated 
10 March 1992, accompanied by a cheque drawn on that 
date for the sum of $1060.00. He says this represented part 
payment of the salary that he was owed. However that 
cheque was subsequently dishonoured by the bank, a notice 
of which he tendered (exhibit T6). 

Having considered the testimony of Mr Ball and 
considered the documentation either exhibited or filed in the 
Commission, together with the practice of the parties, I 
believe it probable that the draft agreement (exhibit Tl) 
represents, to the extent it states, terms of employment 
agreed between the applicant and Mr Spiro, acting on behalf 
of the respondent. 

I am satisfied that the handwritten notes (exhibits T4 and 
T5) were made by Mr Spiro. Mr Ball added notations thereto 
which he identified. These notations are in a different style 
of handwriting, they are clearly identifiable and do not 
detract from, or amend, the employment terms recorded by 
Mr Spiro. The notes dated 30 May 1991 logically indicate 
the progression of matters previously referred to in the 19 
April 1991 notes. Under the heading "Position", used in the 
earlier notes regarding the terms of employment, it is 
recorded— 

" TS & DB have typical contracts to be reviewed 
next meeting. 
DB ready 10 June 91 " 
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This item obviously refers to Mr T. Spiro and Mr D. Ball 
and that they had to hand typical employment contracts. I 
am of the view that the typical contracts referred to were the 
first two drafts which had been submitted by Mr Ball. The 
Amended Notice of Answer reveals that Mr Spiro possessed 
a draft (Schedule III) which made provision for a bonus rate 
to be included and be expressed as a percentage of turnover. 
At the 30 May 1991 meeting the incentive bonus was 
established at 2% and therefore that draft (Schedule III) 
obviously predated this meeting. The drafts were to be 
"reviewed". 2% is expressed as a rate without explanation 
or qualification and, according to Mr Ball, resulted from his 
claim for 5% of the gross turnover. 

It is axiomatic that a percentage rate provides the 
expression of a value which is calculable as a defined 
proportion of a given, or identifiable, principal. Thus, for the 
expression of 2% to have had any useful meaning, it had to 
relate to a principal acceptable to Messrs Spiro and Ball. 
That principal is not identified in the notes. Equally there 
is no recorded note which suggests that the concept proposed 
by Mr Ball, that is, a percentage of the gross turnover, was 
rejected. 

Had the proposed concept been rejected and some 
alternative concept agreed, I feel sure such would have been 
recorded by Mr Spiro. The absence of any such notation 
suggests that it was not needed. Mr Ball's proposed concept 
existed in a written form within the draft agreement 
(Schedule III) and therefore, if agreed to, did not require 
further recording except in relation to the percentage rate 
agreed on 30 May 1991. Mr Ball says his proposed concept 
was agreed. The foregoing analysis suggests that such was 
the case and therefore I have no reason to doubt his 
testimony. 

I am satisfied that when Mr Ball commenced employment 
on 10 June 1991, he did so on the basis that he would be 
paid a salary of $38000.00 per annum, plus an incentive 
bonus at a rate of 2% of the gross turnover. Mr Ball says 
that the annual salary entitled him to a payment of $ 1060.00 
nett per fortnight. A fortnightly salary of that monetary 
amount is confirmed as correct by a reference thereto in the 
letter from the respondent dated 19 March 1992 (supra). The 
text of this letter reveals that the respondent had. on 4 March 
1992, agreed to pay Mr Ball one fortnight's salary 
($1060.00), but did not accept various other claims which 
had been made by means of this application eg "wages for 
the period 17 February 1992 to 28 February 1992." It is 
indicated by the respondent that it had corresponded with 
the applicant on 10 March 1992. That letter, according to 
Mr Ball, was accompanied by a cheque of the same date for 
$1060.00, being salary for one fortnight. 

I am in no doubt that the payment of one fortnight's salary 
to Mr Ball, as referred to in Tri Star's letter dated 19 March 
1992, was forwarded to him by cheque on 10 March 1992. 
This letter challenges his salary claim in relation to the 
fortnight ended 28 February 1992, ie that which concluded 
immediately prior to the resignation of Mr Ball. Tri Star did 
not, however, challenge the claim Mr Ball made prior to 10 
March 1992; that is, he was also due payment of his salary 
for the previous fortnight ending 14 February 1992. 

It is therefore my view that the cheque issued on 10 March 
1992 was to effect the belated payment of the salary which 
had not been made in relation to the unchallenged fortnight. 
That cheque, the applicant says, has not been honoured. It 
is exhibited to the Commission, together with a bank 
Dishonour Advice (exhibit T6), and I am therefore satisfied 
that Mr Ball has not been paid his salary of $1060.00 for the 
fortnight ending 14 February 1992. 

Mr Ball has said he has also not received his salary of 
$1060.00 for the fortnight ended 28 February 1992. Tri Star, 
as already observed (supra), has not acceded to this claim. 
There is no doubt that Mr Ball worked for the respondent 
throughout the fortnight in question. Mr Bali was to have 
been paid fortnightly. That clearly was his entitlement. Such 
did not occur for two consecutive fortnights. He says he 
resigned because, having enquired, he had been informed 
that payment would not be forthcoming before April 1992. 

I have no reason to doubt this. Thus it is apparent that Tri 
Star failed to honour its undertaking to pay his salary, and 
at the intervals required by the contract of employment. That 
is such a fundamental breach that it entitled Mr Bali to 
terminate his relationship forthwith. His action does not 
effect his right to payment of the preceding fortnight. Mr 
Ball is therefore due the $1060.00 salary he claims for this 
period. 

In his written application, Mr Ball claims the reimburse- 
ment of a $20.00 bank fee he says was charged to him on 
the occasion that a previous salary cheque was dishonoured 
in August 1991. Tendered to the Commission (exhibit T2) 
is a bank statement as at 14 October 1991, for an account 
operated by Mr Ball. Therein is reflected a deposit of 
$1060.00 on 19 August 1991, a notation that a cheque for 
that amount was dishonoured on 21 August 1991 and the 
account debited that amount, plus a dishonour fee of $10.00. 
On 30 August 1991, the statement records a deposit of 
$2120.00 which Mr Ball says was payment of his fortnightly 
salary due at that time, plus payment for the fortnight when 
the cheque had been dishonoured. 

No additional dishonour fee has been shown to have been 
paid by Mr Ball and it is his evidence that none was charged 
to him in relation to the dishonoured cheque dated 10 March 
1992. 

This application is made pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979. The Commission is a body 
created and regulated by that Act. An application made 
pursuant to the foregoing section is limited to the matter of 
a benefit which an employee has not been allowed, but 
which is due to the employee according to his contract of 
service. The Commission is not a body with inherent 
jurisdiction and thus the remedy it may award is limited to 
.the benefit which has not been allowed. 

Mr Bail was generally paid by cheque. That method of 
payment is therefore to be viewed as a term of the 
employment relationship. The respondent was therefore 
obligated to provide payment of Mr Ball's salary by that 
method each fortnight. The salary payment due to the 
applicant on or about 19 August 1991 was not received when 
due. However such was received on or about 30 August 1991 
and therefore the respondent paid him the level of salary 
required. He did not. however, receive the benefit of that 
payment being made at the interval of time it was due, but 
no remedy is available on that account. A cheque is not legal 
tender but a promise to pay upon its presentation and thus 
a dishonoured cheque is a dishonoured promise, but that 
situation also cannot be remedied by the Commission. The 
bank fee charged to Mr Ball should not be borne by him 
because he has suffered as a consequence of the wrongful 
action by Tri Star. The fee, however, is a charge by the bank. 
It does not arise from Mr Ball's contract of employment or 
what salary related benefits Mr Ball did not receive in 
August 1991, therefore the Commission is not empowered 
to remedy this claim. 

It is claimed that the respondent has failed to pay Mr Ball 
$494.26 gross as an incentive bonus due to him as a benefit 
under his contract of employment. His application asserts 
that during the period of Mr Ball's employment, the gross 
turnover of Tri Star was $24763.20 and that he is therefore 
entitled to be paid 2% of that sum. 

The Commission has found that it was a term of Mr Ball's 
employment that he be paid 2% of the gross turnover. The 
term "gross turnover" has not been explained to have any 
other meaning than the total revenue received by the 
business. However, when addressing his claim Mr Ball 
testified that the turnover sum upon which he based his 
incentive bonus claim "(is) the gross turnover from certain 
contracts". Further the applicant says he knows the revenue 
generated by each contract because he was responsible for 
them and kept notations of that infonnation. When asked to 
inform the Commission what they were, he answered— 

" There was $1500 from three structured training 
programs. There was $500 from Rogers Contract- 
ing, $500 from De Rosa motors, $500 from 
Coromal caravans, $800 from Elka Furnishings, 
$2500 from Matrix Systems in Singapore and 
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$ 19,000-odd—1 can' t quite remember the $240.20- 
odd, I think it was, from Commonwealth Employ- 
ment Service for a labour market programs 
course. '' 

(Transcript p. 73) 
The stated contract revenues are not supported by the 

contempory diary notes said to have been made. Two 
amounts are imprecise. When all are totalled that sum 
exceeds the turnover upon which Mr Ball has based his 
claim. 

The significance of Mr Ball's reference to "certain 
contracts" is not known. It suggests that not all contract 
revenue is accumulated to determine the "gross turnover". 
The Commission was not made aware of whether the 
contracts named by the applicant are such "certain 
contracts", or whether it is a number of them which fall in 
this category. Whichever is the case, the testimony of Mr 
Ball does not confirm his written claim. It is because of this 
difference that I am not prepared to accept his testimony as 
accurate in the absence of supporting evidence. Therefore 
his claim that he was entitled to a $494.26 incentive bonus 
has not been established. 

A superannuation benefit of $2192.41 is claimed as not 
having been allowed to Mr Ball. This, it is said, arises 
because Tri Star agreed to pay Superannuation contributions 
on his behalf not exceeding $3000.00 per annum and such 
is therefore expressed as a term of the employment 
agreement (exhibit Tl). 

According to Mr Ball, he was personally contributing to 
two superannuation policies at the rate of $115.39 per 
fortnight when he commenced employment with the 
respondent. He says Mr Spiro agreed that such would be 
paid. No contributions were made on his behalf and, 
according to Mr Ball, when he asked why he was informed 
that Tri Star intended establishing a separate superannuation 
policy and that his situation would be accommodated. 

The superannuation term relied upon by the applicant is 
expressed in subclause 3.1 of clause 3.0, Conditions, of the 
draft employment agreement (exhibit Tl). It is expressed in 
the same terms within the earlier draft agreement (Schedule 
III). Tri Star possessed a copy of the proposed provision no 
later than 30 May 1991. No mention is recorded regarding 
the subject of superannuation in the notes of meetings held 
on 19 May and 30 May 1991 (exhibits T3 and T4). 
Notwithstanding that no support for his contention may be 
found in these notes, having heard and observed Mr Ball I 
do not doubt that the superannuation arrangement he claims 
existed, did exist. The Amended Notice of Answer for the 
respondent also, in my view, reveals a tacit acceptance of 
the terms of the draft agreement (Schedule III) formed in the 
contract of employment. 

Mr Ball says he has not received the superannuation 
contributions which he claims. They total less than $3000.00 
and they are therefore a benefit he was due but has not been 
allowed. 

The final claim of the applicant is that he is entitled to 
be paid by Tri Star for its usage of his personal computer 
and software. This claim is however easily disposed of. It 
is the testimony of Mr Ball that it was agreed with Mr Spiro 
that he provide the computer and software and that he would 
be recompensed for so doing. That I do not doubt. However, 
Mr Ball also says that no rate of recompense was 
established. There is no specified monetary benefit which 
forms a term of his contract. Thus no remedy is available 
to the Commission. 

Appearances: Mr KJ. Trainer appeared on behalf of the 
applicant. 

Mr P.O. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David James Ball 

and 
Tri Star Group Pty Ltd 

No. 308 of 1992. 
COMMISSIONER C.B. PARKS. 

21 May 1993. 
Order. 

HAVING heard Mr K.J. Trainer on behalf of the Applicant 
and initially Mr P.G. Brunner on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That Tri Star Group Pty Ltd pay David James Ball 
the sum of $4312.41 within 21 days of the date of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Phil John Bawden 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 32 of 1993. 
Susan Cheryle Miniter 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 33 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: These are two applications pursu- 
ant to s.29(b)(ii) of the Act. The proceedings were heard in 
Geraldton and the parties represented themselves. Both 
applicants gave evidence under oath and an opportunity to 
cross-examine their evidence was given to the respondent 
and vice versa. 

Both applicants were employed by the respondent and in 
both cases the claim is to be paid "one sixth of nett profits 
at end of employment". TTte claim is opposed and a 
conference showed that agreement between the parties on 
the claim was not possible. 

I am satisfied that both applicants were employed by the 
Shell Carnarvon Truck Stop from the end of July 1992 until 
the 13 th November 1992, a period of four and a half months. 
The contract of employment between them was entered into 
at a time when the parties were good friends. It seems clear 
that the employment did not work out as either party 
anticipated. It is apparent from the manner in which all 
parties conducted themselves that there is much bitterness 
and acrimony now between them. 

In applications such as these the onus of proving the claim 
clearly lies on the applicants. The applicants maintain that 
it was agreed between the parties that "after all payments 
had been made and everything finalised, the profit would be 
split six ways". 

However, the applicants face a number of problems. The 
respondent denies that there was any such agreement. There 
was nothing put in writing at the time, it having been a 
"casual agreement between friends". There has been 
nothing put by either applicant which could allow the 
Commission to prefer their evidence over the evidence of 
the respondent. 
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Mr Bawden tendered a copy of two invoices which were 
said to relate to everyone's removal costs to Carnarvon, The 
invoices do show that that cost was divided six ways. But 
that of itself does not mean that there was any agreement 
that profits would be shared between them. Even if the 
Commission was to find that an agreement existed as 
described by Mr Bawden there is no indication that this was 
to occur at any particular time or that it would be payable 
upon termination if termination occurred at any time. 

In any event, there is not the slightest evidence that any 
profit has been made by the respondent. The applicants say 
that they do not have access to the necessary financial 
records of the respondent. However, as parties to proceed- 
ings in the Western Australian Industrial Relations Commis- 
sion, they had the right to require the production of those 
documents. That they did not exercise that right for whatever 
reason can only be a matter for them. 

I have no doubt that both applicants are genuine in their 
belief. However, sufficient must be produced to persuade the 
Commission that there was an entitlement pursuant to their 
contracts of service, that it has been denied to them and that 
the Commission should by order require the payment to 
them of that entitlement. There is simply nothing before the 
Commission which could allow such an order to be made. 

The respondent does concede that an agreement was 
reached to pay the applicants after twelve months' service 
an annual bonus based on the nett profit of the business 
ending the 30th June 1993 (Answer and Counter Proposal 
filed 12th February 1993). That circumstance has not 
occurred. 

Although Mr Bawden accuses Mr Johnson of not telling 
the truth, for the reasons given there is nothing before the 
Commission to allow it to reach that conclusion. On the 
manner in which the parties each presented their cases there 
is as much reason to believe one party as there is to believe 
the other. 

At best I am satisfied that some bonus arrangement was 
contemplated by the parties at the time they entered into 
their arrangement. The admission of the respondent is proof 
of that. However, I cannot conclude that that arrangement 
was certain or complete in the way alleged by the applicants. 
Even if the contrary was the case, in the absence of any 
information the Commission would not be in a position to 
require the respondent to pay a specific sum of money to 
each of them. 

For the above reasons these two applications will be 
determined by an order dismissing them. 

Appearances: The applicants appeared on their own 
behalf. 

Mr R. Johnson and Mrs K. Johnson appeared on behalf 
of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Phil John Bawden 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 32 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Mr P.J. Bawden on his own behalf as the 
Applicant and Mr R.L. Johnson and Mrs K.N. Johnson on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 
1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Susan Cheryle Miniter 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 33 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Ms S.C. Miniter on her own behalf as the 
Applicant and Mr R.L. Johnson and Mrs K.N. Johnson on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 
1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kingsley Owens 

and 
Swan Portland Cement Limited. 

No. 1603 of 1992. 
COMMISSIONER G.L. FIELDING. 

28 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: The incontroverted facts in this 
matter can be shortly stated as follows. The Applicant was 
employed by the Respondent in a variety of unskilled 
production classifications for approximately two years until 
he was summarily dismissed for misconduct on 9 December 
last. He was alleged to have returned to the Respondent's 
workplace on the preceding day during non-working hours 
to incite other production employees to stop work on 
fictitious grounds and to have refused to leave the site when 
asked to do so. His actions on that occasion were said to 
have been "unauthorised, disruptive and to have resulted in 
significant financial losses to the Respondent". 

The terms and conditions of the Applicant's employment 
were governed by the Cement and Lime Employees' (Swan 
Portland Cement Limited) Award, to which The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers ("the AWU") is the sole union party. In or about 
October last the Applicant, in common with many other 
employees whose employment was covered by that Award, 
resigned from the AWU and joined The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch ("the 
CMETU"). The Applicant was appointed the CMETU 
representative for his shift. Furthermore, at the time of his 
dismissal he claims to have been the acting CMETU shop 
steward for the Respondent's workplace while the shop 
steward, Mr Bennett, was on leave, having been appointed 
to that position by the convenor, Mr Bennett. Mr Bennett 
was a crane driver employed by the Respondent and whose 
employment was covered by an award to which the CMETU 
was a party. 

At or about the same time, the Respondent was anxious 
to introduce a continuous shift system into the hydration 
plant for the operators of that plant. It seems that a number 
of the affected employees opposed this change. The 
Applicant and officials of the CMETU attempted to discuss 
that matter with the Respondent on a number of occasions, 
but each time the Respondent intimated that it had no 
interest in talking to representatives of the CMETU about 
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the matter because the CMETU did not have industrial 
coverage over the employees affected by the proposal. The 
Respondent was, however, prepared to talk to the affected 
employees and to representatives of the AWU. 

By early December last, the position appears to have been 
reached where the AWU had consented to the introduction 
of the new shifts and the Respondent had resolved to 
introduce them with effect from on or about 9 December. 
However, because the four affected employees objected to 
the introduction of that change, the Respondent decided to 
maintain the status quo and refer the dispute to the Western 
Australian Industrial Relations Commission in accordance 
with the dispute settling procedures prescribed under Clause 
28 of the Award. Accordingly, on 8 December the two plant 
operators on the day were advised that the system would not 
be introduced pending determination by the Commission. 
The unchallenged evidence is that the plant operator rostered 
on afternoon shift was also advised to the same effect later 
that day. However, it appears that at about 4.00 p.m. on that 
day two plant operators advised the Applicant, who was then 
away from the workplace, that there was a rumour that the 
AWU had "done a deal" with the Respondent so that the 
shifts were to be introduced and that the employees would 
be stood down if they refused to work those shifts. The 
Applicant then relayed that information to an organiser for 
the CMETU, Mr Aitken, who had responsibility for 
attending to the needs of the CMETU's members employed 
at the Respondent's workplace. The Applicant alleges that 
Mr Aitken advised him to "pull the lads out" on a safety 
issue, namely that there was excessive noise and dust at the 
plant, and "that way they would get paid". The Applicant 
later rang the Respondent's shift production supervisor, Mr 
Alexander, to see if a letter had come from the Respondent's 
General Manager in answer to one he had written some days 
before complaining about the introduction of the new shift 
roster, but Mr Alexander was unable to locate the same. The 
Applicant told him not to worry as he would be coming to 
the workplace anyway. It is common ground that the 
Applicant was not rostered to work that day, but it is also 
common ground that he arrived at the site some time after 
7.00 p.m. on that night. What happened thereafter is the 
subject of conflicting evidence. 

The Applicant says that shortly after arriving at the 
workplace, he briefly spoke to Mr Alexander about the letter 
and then spoke to the plant operator to tell him that the 
CMETU was not happy with the noise levels and that the 
plant should be shut down. He claims that the operator 
agreed with this proposal and the basis for it. As a 
consequence, the Applicant went to Mr Alexander's office 
and told him that the plant had to be shut down because of 
the noise levels. Mr Alexander questioned the Applicant's 
authority to make such a claim and ordered the plant 
operator to keep the plant running. Further discussions 
between Mr Alexander and the Applicant ensued in the 
Respondent's canteen in the presence of a CMETU member 
representing crane drivers employed by the Respondent. 
Again the Applicant says his authority was questioned and 
pointed to a notice on the Respondent's notice board, 
apparently written by Mr Bennett, authorising him to act in 
his place and stead during his absence. It seems common 
ground that Mr Alexander rejected the claim that the plant 
was unsafe, or that it should be shut down. 

The Applicant says that he subsequently left the site to 
make a telephone call and when he returned Mr Alexander 
told him to leave the workplace. He says that he took Mr 
Alexander to be joking and ignored Mr Alexander's request. 
The Applicant went to the raw mill, apparently in the hope 
of speaking to one of the CMETU's shop stewards. Whilst 
there he was summoned to Mr Alexander's office and told 
that the police were there waiting for him. He went to the 
office where he was accused of being a trespasser and asked 
to leave by the police, which it seems he did without much 
ado. In the course of leaving, the Applicant says he was told 
by Mr Alexander that he was to be at a meeting at 8.00 a.m. 
the next morning with the Works Manager and says he 
replied that he would have to "decline the offer" as he had 
a vital dentist appointment to attend to. As the events 
transpired, he did not attend that meeting, but attended his 

dentist at the appointed time of 9.30 a.m. Thereafter he 
visited the CMETU office in Perth and subsequently 
attended an off-site meeting of some of the Respondent's 
employees regarding the attendance of police at the 
workplace during the preceding evening. Shortly before that 
meeting he had learnt to his horror that he had been 
dismissed for misconduct. 

The Respondent's version of the events surrounding the 
evening of 8 December are somewhat different. Mr 
Alexander says that when the Applicant rang him enquiring 
of the missing letter, there was no hint of what was to come. 
He says he next saw the Applicant at or about 7.45 p.m. 
when the Applicant walked into his office and said that he, 
the Applicant, had spoken to the operators and was ordering 
them to shut the plant down due to the noise and dust. Mr 
Alexander testified that he told the Applicant that he had no 
authority to do that, but the Applicant replied that he was 
exercising authority as the acting CMETU site convenor. Mr 
Alexander says that he told the operators not to shut the plant 
down. After a short break the meeting resumed in the 
Respondent's canteen where Mr Alexander again questioned 
why the plant was to be shut down and again queried the 
Applicant's authority, including the fact that he was not the 
relevant safety officer for the purposes of the workplace 
safety legislation. Mr Alexander says that the Applicant then 
ordered employees present to shut the plant down. Mr 
Alexander's response was to say that if anyone was to shut 
the plant down it was to be him not the Applicant. The 
Applicant rang Mr Remund, then the Respondent's Manager 
of Production and Quality Assurance, and the person with 
responsibility for the Respondent's industrial relations and 
who. it seems, was Mr Alexander's immediate superior. Mr 
Remund told Mr Alexander to discuss the matter with the 
operators and see if they were happy. Mr Alexander says that 
the operators told him that they did not consider the plant 
unsafe, but they were not going to operate it because it was 
"against union wishes". Thereafter, Mr Alexander rang the 
Works Manager, Mr Martlew, as he was routinely required 
to do, and reported the events as they had occurred to that 
time. The Applicant was apparently not then on site, having 
left to make some telephone calls, but returned before the 
telephone call was completed. The Works Manager asked 
Mr Alexander to tell the Applicant to leave the site 
immediately and to meet the Works Manager at 8.00 a.m. 
the next morning. Shortly afterwards, Mr Alexander asked 
the Applicant to leave, which he says the Applicant refused 
to do, saying words to the effect "what are you going to do 
about it?". Mr Alexander said that he indicated to the 
Applicant that he would call the police, but the Applicant 
went on into the plant. Subsequently the police were called 
and, in turn, the Applicant was summoned to Mr Alexan- 
der's office where the police were present. Mr Alexander 
says that the Applicant there admitted to the police that he 
had not been asked to come on to site by any of the operators 
or by his supervisor. As a result, he was asked to leave by 
the police. It is common ground that he left without further 
complaint. Mr Alexander says that as the Applicant left he 
told him that the Works Manager wanted to see him in his 
office at 8.00 a.m. Mr Alexander says that the Applicant 
thanked him and said words to the effect that "I decline the 
offer". Mr Alexander says he replied by telling the 
Applicant that it was important and he should be there. Mr 
Alexander says that the Applicant replied saying words to 
the effect "no thank you, 1 have an appointment and won't 
be there". 

When the Applicant failed to attend the meeting, it 
appears he was summarily dismissed. Attempts to serve him 
personally with a letter advising of his dismissal, both at his 
home address and then at the off site meeting, proved 
fruitless. The Applicant now claims the dismissal was unfair 
and seeks reinstatement. In short, he argues that he did not 
wilfully defy Mr Alexander regarding his direction to leave 
the workplace. The Applicant says that he genuinely thought 
Mr Alexander was joking because there had previously been 
no indication that he was doing anything wrong and in the 
past the Respondent had not objected to the presence of 
union officials to deal with industrial matters, even when it 
involved industrial action. Furthermore, it is said on the 
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Applicant's behalf that he was carrying out instructions from 
the CMETU in the genuine belief that there was a real safety 
problem. Even if the CMETU was misguided about that 
(which the Applicant does not concede), it was not 
reasonable to visit the sins of the CMETU on to the 
Applicant. Moreover, it is argued that the act of dismissal 
was itself defective because the Applicant was not given a 
fair opportunity to explain his conduct, he having earlier said 
that he was unable to attend the meeting with Mr Martlew 
because of a longstanding dental appointment, nor was he 
given any warning that his conduct was likely to lead to 
termination as, on the authority of Robe River Iron 
Associates v. The Construction, Mining and Energy Work- 
ers' Union of Australia—Western Australian Branch (1989) 
69 WAIG 1027 and, more recently, Candelaria v. Avel Pty 
Ltd trading as Time Zone (1992) 72 WAIG 1367, was 
required. 

To a large degree, the outcome of this matter depends 
upon the facts as they occurred on the evening of 8 
December last. I have not the slightest doubt that where the 
evidence of the Applicant conflicts with that of Mr 
Alexander that the evidence of the latter is the most credible. 
Mr Alexander impressed me as having a good and clear 
understanding of the events as they occurred. Any appear- 
ance of confusion on his part was more attributable to the 
manner in which the evidence was led, rather than to any 
misunderstanding on his part. Likewise, I accept the 
evidence of Mr Remund as being accurate and reliable, 
although he was not present on the evening which gave rise 
to the Applicant's termination. Certainly where his evidence 
conflicts with that of the Applicant and Mr Bennett, I have 
no doubt that his evidence is the most reliable. Indeed, he 
impressed, as the Applicant's agent acknowledged, as being 
a person concerned for the welfare of the employees as much 
as for the wellbeing of the Respondent. In particular, I have 
not the slightest doubt that he made it plain to the Applicant 
and to Mr Bennett, as well as to other officials of the 
CMETU that, unless and until the CMETU obtained 
industrial coverage for the plant operators, the Respondent 
was not interested in dealing with the CMETU regarding 
matters affecting the plant operators. In this respect it is 
relevant to observe that in the absence of any provision in 
an award or industrial agreement to the contrary, an 
employer is not obliged to recognise any workplace 
representative the employees may choose (see: Western 
Australian Amalgamated Society of Railway Employees 
Union of Workers v. Western Australian Government 
Railways Commission (1966) 46 WAIG 898). Although the 
Industrial Relations Act 1979 clearly gives unions a role in 
the settlement and prevention of industrial disputes, that role 
is limited to industrial matters affecting persons eligible for 
membership of any given union (see: section 29(a) and see 
too: sections 6(e) and 55(5)). In this case, it seems to be 
accepted that the CMETU did not have constitutional 
coverage for the persons to whom the Applicant directed his 
attention, certainly the CMETU did not have industrial 
coverage for those persons. 

There is conflict in the evidence between the Applicant 
and the CMETU's organiser, Mr Aitken, particularly as to 
the nature of the instructions given by Mr Aitken to the 
Applicant regarding the alleged safety problems at the 
workplace. I have no doubt that in this respect the 
Applicant's evidence is to be preferred. I accept that the 
Applicant was told, as he said, that Mr Aitken instructed him 
to "pull the lads out" on a safety issue so that they could 
get paid. I unhesitatingly reject Mr Aitken's claim to have 
merely told the Applicant to tell the employees of their 
rights, that is that they could stop work on a safety ground 
because of noise levels. It is clear from copies of minutes 
of meetings and from correspondence tendered in evidence 
that Mr Aitken had little regard for the Respondent and he 
impressed me as being a person more likely to issue the kind 
of instruction which the Applicant said he did, than the kind 
of instruction he claims to have given to the Applicant. A 
minute of a meeting held on 6 November which, as 1 find, 
accurately records the outcome of that meeting suggesting 
that Mr Aitken had indicated that he would not abide by the 
Respondent's instructions to interview employees covered 

by the Engine Drivers' Award only once a week, as that 
Award required. He would continue to visit the site without 
management's approval, claiming to have a letter from the 
Police Commissioner giving him unrestricted access to 
industrial sites. 

I am quite satisfied and find that, contrary to the 
Applicant's claim, he did in fact order Mr Alexander, and 
then the plant operator, to shut the plant down. Furthermore, 
I do not accept the position to be that he took such action 
because the operators instructed him to do so. Rather, I 
consider the probabilities to be that they went along with 
that request because of his perceived position within the 
CMETU. On the Applicant's own evidence, when he was 
initially contacted by the plant operators, it was not because 
of any concern regarding safety matters, but because of their 
concern about the imminent change in shift rosters. There 
appears to have been no suggestion of safety problems until 
he contacted Mr Aitken. I have not the slightest doubt that 
the Applicant carried out Mr Aitken's instructions to the 
letter and ordered the employees to stop work and, 
furthermore, did so in Mr Alexander's presence. The claim 
by Mr Keogh, agent for the Applicant in these proceedings, 
that it was Mr Alexander who actually ordered the 
shutdown, is quite misleading. Mr Alexander did that only 
when it was inevitable that the employees were going to shut 
the plant down and in order to ensure that the plant was shut 
down in an orderly manner. 

Furthermore, I do not accept that the Applicant went on 
to the workplace believing there to be a genuine safety 
dispute, as was suggested on his behalf. It is clear from the 
evidence that he had discussions with Mr Aitken earlier in 
the day about industrial matters affecting the workplace, but 
as he admits there was no indication of safety problems 
being discussed on that occasion. Certainly the Applicant 
did not raise any such problems with Mr Aitken, nor is there 
evidence of the employees in the workplace having raised 
the matter with the Applicant. Likewise, I do not accept that 
his request to the employees to stop work was based on any 
genuinely held belief that there was a safety problem. 
Indeed, on his own admission, he was told by Mr Aitken to 
"pull the lads out" on that basis "so that they could get 
paid". I have no doubt that the real reason for the 
Applicant's action, which on his own admission he took at 
great domestic inconvenience, was to thwart any attempt by 
the Respondent to introduce shift work rather than to 
overcome any perceived safety problems. 

In addition, I am satisfied and find that the Applicant did 
indeed wilfully refuse to leave the workplace when told to 
do so. I do not accept that the Applicant regarded Mr 
Alexander's request that he leave the workplace as being a 
jocular request. Such conclusion is not consistent with the 
events to that time, nor entirely consistent with the 
Applicant's admission that he said to Mr Alexander words 
to the effect "how are you going to do it, physically?". I 
accept the position to be, as Mr Alexander has testified, that 
the Applicant told him he was not going to leave and in so 
doing asked Mr Alexander in an obstinate manner what he 
was going to do about it. Such an attitude would be 
consistent with his belief that he had authority as the 
CMETU's acting shop steward or convenor to order people 
to stop work. It may be, as Mr Keogh asserts, that in the 
initial stages the Applicant had no reason to believe that he 
ought to be off the premises, but having been asked to leave 
he ought then to have gone. An employee is not entitled to 
remain on his employer's property without the employer's 
consent (see: City and Hackney Health Authority v. National 
Union of Public Employees and Others (1985) IRLR 252). 

In the circumstances, I am satisfied and find that the 
Applicant conducted himself in such a way as to repudiate 
the very foundation of his contract of employment, thereby 
justifying the Respondent terminating his contract summa- 
rily. He not only ignored a request to leave the premises 
from a person known by him to be a person in authority, but 
did so in a manner which, as I find, was insubordinate. 
Moreover, he purported to override that person's authority 
by directing his colleagues to shut down a plant in the face 
of direction from the supervisor that it was not to be shut 
down. 
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The Applicant apparently took the view that as a union 
representative he had a right to treat his employer with 
ignore. Plainly, his rights as a workplace union representa- 
tive are subordinate to his duties and obligations as an 
employee. As pointed out by the Commission in Western 
Australian Amalgamated Society of Railway Employees 
Union of Workers v. Western Australian Government 
Railways Commission (supra) at 899 the obligations of an 
employee under his contract of employment are not altered 
by him being elected a workplace representative of other 
employees. Such an employee must carry out his representa- 
tive activities in a way which does not impinge upon his 
duties and obligations under his contract of employment (see 
too: The Western Australian Carpenters, Joiners, Bricklay- 
ers and Stoneworkers Industrial Union of Workers v. John 
Holland Constructions Pty Ltd (1970) 50 WAIG 472, 473). 

Thus, even if the Applicant was simply carrying out union 
directives, as he was said to be, there is no sound basis for 
the proposition that he is thereby immune from the 
consequences of his conduct. He cannot go about the 
workplace in defiance of his obligations as an employee 
merely because he is carrying out the instructions of a union 
official. Moreover, a workplace representative is not merely 
a mouthpiece for the people he represents, but has a duty to 
do all within his power to prevent employees resorting to 
direct action by the members whom he represents (see: Re 
Dispute at B.H.P. Co. Ltd Steel Works, Newcastle (No. 2) 
(1961) AR (NSW) 48, 67). Although industrial action of 
itself will not often give rise to misconduct justifying 
summary dismissal, it may well do so when it is capricious, 
as Macken J mentioned in Australasian Meat Industry 
Employees' Union, Newcastle and Northern Branch v. 
Maitland Abattoir Pty Ltd (1986) 15 IR 85. Thus, a shop 
steward who engages in "non-constructive militancy" or 
who is otherwise "unreasonable, unco-operative, or irre- 
sponsible" may well be dismissed justifiably from his 
employment (see: The Construction, Mining and Energy 
Workers Union of Australia—Western Australian Branch v. 
High Quality Brickwork (1990) 70 WAIG 4170, 4172). 

There is really no other description for the Applicant's 
conduct than that it was capricious. He came to the 
workplace, as I find, not at the request of the employees 
whom he purported to represent, but on the instructions of 
a union convenor to incite the employees to stop work over 
an issue which was little more than a ruse to recover a 
payment which was not likely to be recovered if the real 
matter of concern to the employees had been relied upon. 
Moreover, he directed the employees to stop work when, as 
he knew, the Respondent had already arranged meetings to 
discuss the real matter of concern, the pending shift changes, 
if need be in the Industrial Relations Commission, and that 
in the meantime the status quo would be maintained. On his 
own admission, he was well aware of those arrangements, 
at least by early on 8 December and, indeed, claims to have 
been relieved somewhat that that was the case. Although the 
evidence clearly suggests that the Applicant had in the past 
not been reluctant to take up the cause of his colleagues with 
the Respondent in regard to industrial matters, for some 
reason best known to himself, on this occasion he chose to 
act on rumours, which were contrary to what he had been 
advised by the Respondent, without in any way seeking to 
verify the veracity of those rumours with the Respondent. 
If the Applicant chooses without question to accept the word 
of his fellow employees, as he said he did on this occasion, 
he must do so at his peril. 

I do not accept that the Applicant is as innocent or as 
ignorant of industrial relations procedures as he claimed. He 
had previously written to the Respondent advising it to 
follow the dispute procedures in place regarding its refusal 
to recognise the CMETU as representing the plant operators. 
On another occasion he accused the Respondent of ignoring 
recommendations of the Commission. On his own evidence 
he had been a principal participant in previous industrial 
disputes affecting the Respondent. He was a key participant 
in the campaign to prevent the shift changes being 
implemented. It is clear that he was not an unwilling 
participant in the events which ultimately led to his 
dismissal. 

It is said that the dismissal was flawed because the 
Applicant was given no opportunity to put his case to the 
Respondent. In my view, he rejected that opportunity. 
Again, I accept the evidence of Mr Alexander that he 
indicated to the Applicant that it was important that the 
Applicant attend the meeting, although he gave no indica- 
tion of its purpose. The Applicant acknowledged in his 
evidence that he presumed the meeting would be about the 
events of the evening in question, although he did not accept 
that it was likely that his dismissal was to be discussed 
thereat. I have little doubt, on the evidence, that the 
Applicant treated the request with disdain. On his own 
admission he referred to it being an "offer", which clearly 
it was not Although I accept that he indicated to Mr 
Alexander that he had another appointment, I have grave 
doubts that he indicated that it was a dentist appointment. 
The Applicant called a witness, who testified, amongst other 
things, that he heard the Applicant tell Mr Alexander that 
he had a dentist appointment, but in the face of Mr 
Alexander's evidence, I am inclined to the view that he 
might be mistaken about that. However, there is no 
suggestion that the Applicant indicated to Mr Alexander that 
the dental appointment clashed with the meeting, nor does 
he appear to have attempted to make other arrangements. 
Rather, consistent with his attitude earlier in the evening, he 
appears to have been dismissive of the Respondent's 
authority over him. At the very least he appears to have 
treated the command in a most cavalier manner, as is clear 
from his evidence, indicating that he had more important 
domestic matters to attend to. 

Desirable though it may be, it is not essential that an 
employee always be given an opportunity to explain his 
conduct as a condition precedent to a fair dismissal (see: 
Shire of Esperance v. Mouritz (1991) 71 WAIG 891). On 
this occasion as I find, the Applicant failed to explain fully 
why he could not or would not attend the meeting and in the 
circumstances particularly given his somewhat off-hand 
attitude to the meeting expressed the previous evening it is 
perhaps not surprising that the Respondent acted in his 
absence. Moreover, on the version the Applicant has put to 
the Commission regarding the events of the evening in 
question, it is very difficult to see how his cause could have 
been advanced much by any further meetings. His failure to 
attend that meeting is not listed as a principal reason for his 
dismissal. Instead his absence from that meeting was merely 
noted by the Respondent. The conduct complained of by the 
Respondent occurred before the meeting. 

The claim that his dismissal was defective because of the 
absence of any warning is, in my view, baseless. Warnings 
are apposite in cases where performance or suitability is in 
issue, as was the case in the Robe River Case (supra) and 
in the Time Zone Case (supra). A warning is not necessary 
in every case, particularly in those cases where the employee 
is guilty of misconduct, going to the root of his contract of 
employment, as I am satisfied was the case on this occasion 
(see: Margio v. Fremantle Arts Centre Press (1990) 70 
WAIG 2559, 2563). 

For the foregoing reasons, I am far from convinced that 
the Applicant was unfairly dismissed. The application will 
therefore be dismissed. 

Appearances: Mr M. Keogh on behalf of the Applicant 

Mr A.C. Tomlinson on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kingsley Owens 

and 
Swan Portland Cement Limited. 

(No. 1603 of 1992. 
COMMISSIONER G.L. FIELDING. 

28 May 1993. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr A.C. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frederick John Read 

and 
Arimco Mining Pty Ltd. 

No. 40 of 1993. 
COMMISSIONER J.F. GREGOR 

3 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 13th day of January 1993 
Frederick John Read (the Applicant) made application for 
orders pursuant to Section 29 of the Industrial Relations Act 
1979 (the Act) that he be reinstated to a position which had 
been held by him as a truck driver with Arimco Mining Pty 
Ltd (the Respondent) up until the 11th of January 1993, 
when he had been dismissed by a notice of termination over 
the signature of P. W. Faulkner the Administration 
Superintendent of the Respondent, the said notice being 
served upon him on the 11th of January 1993. By his 
application the Applicant asserts that the action of the 
Respondent was unfair. 

The Applicant was employed by the Respondent at its 
Gidgee Gold Mine operation on the 7th of March 1992 as 
a casual truck driver. His employment was regulated by the 
terms and conditions in the Gold Mining Consolidated 
Award, 1980. On the 13th of June 1992 he completed what 
was said to be a probationary period and he was thereafter 
regarded as what is known in the industry as a permanent 
employee. 

The Applicant appeared on his own behalf. He told the 
Commission that he was an experienced truck driver, having 
worked for a number of employers in the gold mining 
industry for a total of three and a half years. He took up 
employment with the Respondent in March 1992. He served 
out a probationary period of three months. During the period 
of probation he says that no questions ever arose concerning 
his conduct or his employment contract. He first gave 
evidence that he had not received any warnings on his 
conduct or work performance at that time however he later 
admitted that he had received some warnings; one from his 
supervisor Mr Lambert who also gave evidence later in the 
proceedings. The Applicant alleged that the Supervisor, in 
giving him a warning, threatened to sack him. He alleged 
that the supervisor had said to him on the occasion of the 
last warning that if he did anything wrong, 'just a little thing 
no matter how minor', he was going to get the sack. The 
Applicant gave evidence about his impressions of the road 
conditions in the Gidgee Mine pit. He said that there was 
too much water put on the down ramp. This caused 

difficulties for the truck drivers. He alleged that a number 
of employees had collisions with the walls of the pit but 
none of them had been dismissed. It was his evidence that 
on each occasion he received a warning from a supervisor 
he had previously had discussions with the supervisor when 
he had been threatened with a warning. On each of those 
occasions the supervisor was affected by alcohol. 

By reference to calendars showing the days of his 
commute cycles (Exhibit Rl) the Applicant sought to 
demonstrate the coincidence of the warnings with him being 
supervised by Mr Lambert the supervisor in question. In 
cross examination the Applicant admitted that he had 
received verbal warnings for pushing over a laser but he 
claimed the laser was in the wrong place and therefore 
whether he should have got the warning or not was, in his 
view, debatable. However, he agreed with Mr Smith, who 
appeared for the Respondent, that the warnings had been 
given. It was his firm position though that the warnings were 
inappropriate; that when he was accused of going too fast 
on one occasion he could not have been doing so because 
a water cart operator was in front of his truck. He said the 
question of water on the road and ramps had been brought 
up at a number of safety meetings and it was not fair of the 
Respondent to suggest in response that it was the responsi- 
bility of drivers to drive to the conditions of the road. 

The position for the Respondent reflects a different view 
of the facts in the matter. According to Mr Smith a chain 
of events commenced on the 16th of August 1992 when the 
Applicant, while driving an 85 tonne dump truck, pushed 
over a laser level. On the 19th of August 1992 he was seen 
or admitted not to be wearing a seatbelt while driving his 
truck. He was cautioned on the 20th of August 1992 about 
those incidents and a note was placed on his file (Exhibit 
PI). The matters were raised with the Applicant by the Mine 
Superintendent. According to Exhibit PI the Applicant had 
assured the Mine Superintendent that he would wear a 
seatbelt at all times while operating any vehicle and would 
be more careful and observant when operating equipment 
around other objects. He was told that his performance 
would be monitored over the next three months. 

On the 21st of October 1992 the Applicant was involved 
in another incident in which it is alleged he lost control of 
the truck he was driving. It was reported by Steve Lambert, 
the Mining Engineer, that the Applicant had been involved 
in an incident in the pit where he lost control of the truck 
which came to rest blocking access to the ramps between 
RL 465 and 462 in the Kingfisher pit. The incident site was 
inspected. The Applicant was replaced with another man on 
the truck and was instructed to fill out an incident report. 
At that time there was a discussion with the Applicant 
during which he admitted he was going too fast. In his own 
evidence the Applicant denied making such an admission. 
The supervisors discussed the issue and at 12.15pm the 
Applicant approached Steve Lambert and told him that he 
had done nothing wrong, the problem was that the ramp had 
been over watered. A further investigation was undertaken 
at 12.45pm and as a result of that and further discussions 
with the Applicant it was decided his conduct and 
explanation was less than satisfactory. He was told in future 
he was to drive to road conditions and that in the light of 
his admissions he would receive a written warning. He was 
also told that a repeat of the incident could lead to his 
dismissal. It is claimed that at that time the Applicant 
became agitated and stated that if he received such a warning 
he would give a copy to appropriate Government depart- 
ments and would have his solicitor take action. On the 
following day the proposed written warning which had been 
discussed with the Applicant on the previous day was issued 
to him. He was told that the warning would be placed on file. 

Another incident occurred on the 10th of January 1993 
when Mr Lambert attempted to issue the Applicant with a 
warning involving an incident where he allegedly failed to 
give way to a loaded truck coming up a ramp. The Applicant 
had denied that in the circumstances he had done anything 
wrong but the investigations of the pit supervisor, according 
to the Acting Mine Superintendent at least, did not verify 
that. The opinions of other truck drivers also did not support 
the Applicant's position. The Applicant was reminded that 
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he had received a verbal warning for failing to wear a 
seatbelt and for running over a laser. All these things were 
raised with the Applicant at 7.00am in the morning and it 
was the intention of the Respondent to issue a further written 
warning however, apparently the Applicant refused to 
accept the warning and handed the letter of warning back 
to the company officers involved. He made further allega- 
tions at that time concerning actions he might take against 
the company in retaliation. Having considered all of these 
issues the Mine Superintendent decided to issue a letter of 
termination (Exhibit P4). That letter drew to the Applicant's 
attention the company's complaints about him and also his 
conduct when officers attempted to hand a written warning 
to him. It was decided that in view of what the company 
regarded as a threatening, abusive attitude towards its 
supervisors and the continued careless driving after being 
spoken to during the morning, there was no alternative but 
to effect dismissal. This was done by the letter signed by the 
Administration Superintendent dated the 11th of January 
1993 (Exhibit P5). 

The Commission heard evidence on behalf of the 
Respondent from Mr S. Lambert. He related in detail the 
incidents in which he had been involved with the Applicant. 
He also indicated that he had been in a situation where he 
had received a warning from the Respondent because of 
alcohol consumption. The circumstances were that it 
appeared that some workers on the job may have been 
drinking and the Mine Superintendent indicated that he 
would breath test them for alcohol. Mr Lambert offered 
himself for test as he had been drinking with the men. A 
breath test was done on him. The result of that test indicated 
alcohol but at a level below any statutory limit. He 
nevertheless removed himself from duty. At that time he was 
formally warned about his responsibilities and his conduct. 
He was clear in his evidence that he had not threatened the 
Applicant in the way that the Applicant alleged. He had 
certainly indicated to him dissatisfaction with the way that 
he was conducting himself and had said to him that his job 
was at risk. 

The Commission also heard evidence from Mr T.J. Gooch 
who is the Mine Manager. He related his involvement with 
the Applicant. He had noted that there had been disciplinary 
procedures ongoing and contrary to his usual policy he 
decided to discuss those incidents with the supervisor 
concerned and the Applicant. After that discussion he was 
in full agreement with the disciplinary procedures but he had 
a one on one discussion with the Applicant to try and 
counsel him into a method of operation which was suitable 
to the Respondent. 

The Mine Manager developed the view that the Applicant 
had an attitude that was anti authority and discipline and that 
was a difficulty. He admitted that the Applicant did claim 
that he was being victimised but Mr Gooch could find no 
basis for that allegation. There seemed to be no evidence in 
support of it. In Mr Gooch's view the Applicant seemed to 
jump around from reason to reason and the conversation was 
not achieving very much. Ultimately, although he listened 
to what was said, he was unable to see any foundation for 
the allegations. 

Mr Gooch gave further evidence about the conditions 
under which the work is conducted at Gidgee and in the 
mining industry. He said that the conditions at Gidgee were 
no different to those generally encountered in open pit 
mining and it was a drivers responsibility to take into 
account and drive to the conditions. In his view the warnings 
which were given to the Applicant had been justified. He 
went on to say that the Respondent has no hard and set 
policy on warnings and discipline. It adopts a flexible 
approach and judges each case on its merits. Mr Gooch was 
sure that in the case of the Applicant the Respondent 
followed a very common procedure in the mining industry 
to give a verbal warning and 'a talking to', as it were. 
Documentation of the events was filed and the Applicant 
finally warned about the unsatisfactory occurrences. Mr 
Gooch also gave evidence about contacts that he received 
from the Mines Department following upon complaints 
made by the Applicant. The mining operations were later 

subject to a detailed inspection by the Mines Inspector and 
there were no adverse findings as a result of that. 

The case law in matters such as these is well known. It 
is clear that the onus rests upon an applicant to demonstrate 
on the balance of probabilities that a dismissal claimed to 
be unfair was so. The nature of misconduct has been defined 
in Laws v. London Chronicle (Indicator Newspapers) Ltd 
(1959) 2 ALL ER 285 at 287 and 289 wherein the dicta, as 
I understand it, is that not any misconduct justifies summary 
dismissal. It must be such to amount to a rejection of the 
basis of the contract of employment. In Undercliffe Nursing 
Home v. Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous Workers, 
WA Branch (1985) 64 WAIG 385 (Undercliffe Case) it is 
clear that there is authority for the proposition that the 
reinstatement power is to be exercised only where it has 
been proved that the employers' action in dismissing the 
employee was harsh or unjust in relation to that employee. 
Further the Commission is only to interfere where it is 
necessary to protect the employee against an unfair or unjust 
exercise of the employers right of dismissal. These 
propositions have been restated with approval by the 
Industrial Appeal Court in cases subsequent to the Under- 
cliffe Case (op fit). Amalgamated Metal Workers' and 
Shipwrights Union v. Robe River Iron Associates (1989) 69 
WAIG 985 and Shire of Esperance v. Mouritz (1991) 71 
WAIG 891 are but two examples. 

I turn now to my analysis of these matters. First, my 
impression of the witness evidence. The Applicant im- 
pressed as a sincere man however I found his evidence hard 
to follow. He made various claims about warnings he said 
he had not received. Later he admitted that he had received 
warnings. Obviously he placed the warnings he had been 
given in a category of his own and if he did not agree with 
them he regarded them as not having been given. It was only 
when they were brought to his attention in the examination 
in chief, which in effect was conducted by the Commission, 
and later in cross examination by Mr Smith, that he was 
prepared to accept that these warnings had been given. It is 
clear, too, that the Applicant had a mind set about the 
reasons for the decision of the employer to terminate his 
services. He did not accept that part of the reasons for the 
decision were his conduct after his final warning. In his 
focus upon what he thought to be his situation and upon his 
rights there was a failure by him to present cogent evidence 
of matters which are relevant to determination of this case. 
In making this comment I do not imply any criticism of the 
Applicant. He was unrepresented in the proceedings. He 
made the best effort he could to present his case and I must 
add that in the presentation of it he received cooperation 
from the Respondent's advocate who consented to the 
Commission taking the Applicant through the formal parts 
of his evidence. 

There were two witnesses called by the Respondent. The 
first was Mr Lambert. He had a good recall of the details 
of the incidents involving himself and the Applicant. He was 
precise in his memory as to what he said to the Applicant 
and when and where the conversations took place. He was 
straight forward concerning warnings which had been 
received by him from the Respondent after he had returned 
a positive breath test. I see no reason to disbelieve that he 
was the person who initiated the breath test by drawing his 
own situation to the attention of the Respondent's senior 
officer involved. As for Mr Gooch, he gave evidence of his 
contact with the Applicant and his company's policy. I see 
his evidence as being open and frank. In the circumstances 
I conclude that the evidence of the witnesses of the 
Respondent is more reliable than the evidence of the 
Applicant because it is more cogent and particularly, I must 
say, because there is corroboration between the evidence of 
Mr Gooch and Mr Lambert. Therefore where there are 
differences between the evidence of the parties I am inclined 
to the view that I should accept the evidence presented on 
the behalf of the Respondent. 

The fundamental underpinning for the Applicant's posi- 
tion is that he received warnings which were not justified 
from a person who was motivated to give those warnings 
because he was under the influence of alcohol. That is the 
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inference of the Applicant's allegations. If one examines the 
warnings that were given it can be seen that on the test of 
who was involved in the incidents that claim of bias on the 
part of Mr Lambert has no factual underpinning. It is also 
clear from the witness's own evidence that he cast a different 
light upon the incidents to his employer. For instance he was 
inclined to dismiss the incident where his truck came in 
contact with an expensive laser instrument on the basis that 
the laser perhaps should not have been where it was. He had 
the same sort of attitude to the warnings about his conduct 
on the haul road when he stopped his vehicle and when 
another vehicle was forced to take evasive action. In all of 
these incidents he was inclined to brush them aside as, in 
his view, being without substance. An examination of the 
facts in the matter supported by the contemporary paper- 
work which was issued at the various times does not support 
the Applicant's view point. He is obviously a man who, in 
his own mind, believes that he has certain rights, and he 
certainly has, however I am inclined to accept the evidence 
of the Respondent that his pursuit of those rights overrode 
his clear thinking about the incidents in which he had been 
involved in. 

The fact of the matter was that even after the final warning 
the Applicant had not been dismissed from his employment. 
It is only through his conduct at the time in refusing to 
accept the written warning that the Respondent decided that 
in all of the circumstances it must take further action. When 
it decided to take further action it was entitled to consider 
the whole of the employee's work history. This is clear from 
the dicta in John Lysaght (Aust.) Ltd v. F.I.A. re York 
Industrial Commission (Sheppard, J) AILR 6 October 1972 
517 (Lysaght Case). In this case it was found by His Honour 
that while a company may waive some particular acts which 
would otherwise justify dismissal at the time, the act of 
misconduct however does not disappear and become 
irrelevant in the face of further misconduct. That conduct 
remains and makes up the continuing history and record of 
service and that record is always available to refer to for the 
purpose of considering continued employment. In the 
Lysaght Case the learned Judge expressed the view that the 
previous record would always be a relevant factor when 
weighed in the balance by an employer when it comes to 
consider whether or not a further breach or an act of 
misconduct could bring about dismissal. He also expressed 
the view that was all the more important when the dismissal 
is upon notice. 

In all of these circumstances I find that the unfairness as 
it is described in the Undercliffe Case {op cit) has not been 
established and because of that the application for orders for 
reinstatement is dismissed. 

Appearances: Mr F.J. Read appeared on his own behalf. 
Mr P.R. Smith appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frederick John Read 

and 
Arimico Mining Pty Ltd. 

No. 40 of 1993. 
COMMISSIONER J.F. GREGOR. 

3 May 1993. 

Order. 
HAVING heard Mr F.J. Read on his own behalf and Mr P.R. 
Smith on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jacqueline Rowan 

and 
Victoria Park First National. 

No. 159 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 May 1993. 
Reasons for Decision. 

(Given extemporaneously as edited by the Senior 
Commissioner) 

SENIOR COMMISSIONER: On the evidence and exhibits 
which are before the Commission, the Commission finds as 
follows: Firstly, a contract of employment was in existence 
at the time on a casual part-time basis between the applicant 
and the respondent and that that contract of employment was 
for $10 per hour for time worked plus petrol money. 

That contract was later varied by consent between the 
applicant and the respondent and that variation provided for 
a 20 per cent referral fee of gross commission earned by the 
company to be paid to the applicant upon the sale of the 
property at 160 Swansea Street, East Victoria Park. 

On the evidence, that property was sold and thus an 
amount of $611.25 became due to the applicant when the 
settlement of the sale of that property was completed, and 
again on the material before the Commission that event 
occurred. This gives rise to a contractual benefit due to the 
applicant arising from the varied contract of employment. 
However, that benefit was not paid in accordance with that 
agreed variation of the contract of employment and, having 
regard to the material before the Commission, an Order will 
issue in favour of the applicant, Mrs Jacqueline Rowan, in 
the amount of $611.25, to be paid within 7 days from today's 
date. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jacqueline Rowan 
and 

Victoria Park First National. 
No. 159 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 May 1993. 

Order. 
HAVING heard Mr T. Crossley on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

(1) That the respondent pay to Ms Rowan the sum of 
$611.25 being the total of moneys outstanding to 
her. 

(2) That the payment specified in paragraph (1) be 
paid within seven (7) days of the date of this 
Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Harry John Sakal 

and 
T. O'Connor & Sons Pty Ltd 

(Subsidiary of James Hardie Group) 
First Respondent 

James Hardie Building Services & Technologies Limited 
Second Respondent. 
No. 330 of 1992. 

COMMISSIONER C.B. PARKS. 
26 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: By a Notice of Application filed 
in March 1992, Mr Sakal claims that he had been employed 
by the first named respondent and that, upon the termination 
of his services on 17 February 1992, he became entitled to 
benefits under his contract of employment which he has not 
been allowed by the employer. The particulars of claim 
allege that those benefits involve— 

"Annual Leave and Long Service Leave Accruals 
Sick Leave Accruals 
Redundancy Package" 

The application also indicates that Mr Sakal had been 
employed by T. O'Connor and Sons Pty Ltd and that this 
business was acquired by "James Hardie" for which he then 
worked on the basis that he had continuity of service. Being 
unsure of the legal identity of his ex-employer, the applicant 
sought to have joined to the proceedings, as a second 
respondent, James Hardie Building Services & Technolo- 
gies Limited. The agent for the last named submitted that 
James Hardie Building Services & Technologies Limited is 
the identity of the company which had employed the 
applicant immediately prior to the termination of his 
services. This entity was therefore joined to the proceedings. 

A facsimile transmission dated 10 May 1993, described 
as an Amended Claim, was received by the Commission 
from the applicant's agent It states that a copy was also 
forwarded to the respondent's agent. Contained therein are 
four items of claim. On opening for the applicant, it was 
stated that items numbered 3 and 4 should be "struck out". 
No objection was taken to the matter proceeding in the form 
requested, that is, regarding the amended claims stated in 
items 1 and 2, which are— 

"1. Balance of Annual contract 
Commenced 21/8/1991 
Terminated 17/2/1992 = 6 months 

6 months at $38000 P.A. $19000.00 
Alternatively a reasonable notice 
period of 6 months. 

2. Redundancy 
2 weeks for each year of service x 23 years 

= 46 weeks 
Notice due _4 

50 
less paid 12 

38 weeks x 38000 
52 27769.23 

43602.46" 
A letter dated 19 August 1991, headed James Hardie 

Building Services & Technologies Limited (exhibit 5), 
confirms the appointment of Mr Sakal to the position of 
Service Administrator on a "new contract of employment 
with T. O'Connor and Sons, a division of James Hardie 
Building Services and Technologies Limited", commencing 
21 August 1991. The termination of Mr Sakal's employment 
was effected by a letter dated 17 January 1992, bearing the 
letterhead "T. O'Connor & Sons Pty Ltd—A James Hardie 
Subsidiary" (exhibit 7), the first respondent. Prior to 
21 August 1991, the applicant had worked for an employer 

named T. O'Connor & Sons Pty Ltd and it is therefore 
argued that he has a continuity of service that is said to be 
relevant to his redundancy claim. 

It is argued for the applicant that the second respondent, 
in effect, owned T. O'Connor & Sons Pty Ltd prior to 
21 August 1991 and therefore the service of Mr Sakal should 
be considered as continuous throughout. Submitted to the 
Commission were extracts obtained from the Australian 
Securities Commission (exhibits 1, 2, 3 and 4). These are 
said to show the line of ownership through "Mulvihill Pty 
Ltd", the shares of which are beneficially held by the second 
respondent (exhibit 1), because "Mulvihill Pty Ltd" 
changed its name to "T. O'Connor & Sons Pty Ltd" on 
4 September 1991 (exhibit 4). That, however, is a misrepre- 
sentation of the information contained in the aforementioned 
exhibits. 

Exhibit 1 relates to a company, currently named Mulvihill 
Security Group Pty Ltd (ACN 00 151 548), which had 
undergone changes of name before adopting this current 
name in November 1986. The second respondent is the 
beneficial shareholder. A separate company, Tony Mulvihill 
& Associates Pty Ltd (ACN 001 664 740), in which the 
shares are also beneficially held by the second respondent, 
changed its name to T. O'Connor & Sons Pty Limited on 
4 September 1991 (exhibit 2). A company previously known 
as T. O'Connor & Sons Pty Ltd (ACN 007 873 485), then 
in receivership and unconnected with the second respondent, 
changed its name to TOC Pty Ltd on 28 August 1991. 

Extracts from a Deed of Sale and Purchase, made between 
T. O'Connor & Sons Pty Ltd (Receiver and Manager 
Appointed), A.R. Campbell—Receiver, and the second 
respondent, and executed on 21 August 1991, were exhibited 
to the Commission (exhibits 6 and A). A description of what 
was sold and purchased is not contained within the limited 
extracts provided. However, it is submitted for the second 
respondent that this company purchased assets and the name 
'T. O'Connor & Sons Pty Ltd', on the basis that the 
company previously known by this name would change its 
name to 'TOC Pty Ltd'. This change of name is a condition 
expressed in the extracts provided. 

From the foregoing, the Commission is satisfied that the 
company presently tearing the name T. O'Connor & Sons 
Pty Ltd (ACN 001 664 740), is not the company by which 
Mr Sakal had been employed prior to 21 August 1991. His 
earlier employer was a totally unrelated company which 
operated under that name but is now known as 'TOC Pty 
Ltd' (ACN 007 873 485), and continues to be administered 
by a Receiver and Manager. I am therefore of the view that 
notwithstanding the terminology used in the applicant's 
letter of appointment (exhibit 5), such was intended to 
convey that he would te employed by the company which 
would become known as T. O'Connor & Sons Pty Ltd from 
4 September 1991, a subsidiary of James Hardie. That is the 
reason his notice of termination was issued in that name, 
T.O'Connor & Sons Pty Ltd, in January 1992. 

In essence, it was argued for the applicant that it was a 
term of his employment that he be engaged for a period of 
12 months from 21 August 1991 or, in the alternative, on 
a continuing contract of employment which was terminable 
by reasonable notice, said to be 6 months. Additionally, it 
is asserted that any payment due to him in satisfaction of 
either of these benefits should be calculated at the rate of 
$38000 per annum and not $ 35000 per annum, being that 
which his employer used to calculate other benefits Mr 
Sakal received on termination. Upon termination Mr Sakal 
was paid what has been described in the letter dated 
17 January 1992 (exhibit 7), as "a redundancy payment of 
eight (8) weeks pay". It is said this is recognition that the 
applicant had been entitled to a redundancy payment as a 
benefit, however that which he received was wrongly 
calculated on 4 years of service. Such should have been 
calculated at the rate of 2 weeks per year for 23 years of 
service, it is said. 

The applicant was engaged on terms expressed in his 
letter of appointment (exhibit 5), as amended by agreement 
prior to his commencement on 21 August 1991. Those 
amendments are made to the text of the letter of appointment 
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in a handwritten form. For identification. They are over- 
scored or underlined in the following text— 

"To: H. Sakal 
Dear Harry, 

I have pleasure in confirming your appointment as 
Service Qerk Administrator in the Western Australian 
Branch, reporting to the Service Manager. 

Your new contract of employment with T. O'Connor 
and Sons, a division of James Hardie Building Services 
and Technologies Limited will commence on 21st 
August 1991. 

For the purposes of calculating particular benefits 
(e.g. Annual Leave, Long Service Leave, sick Leave), 
the commencement date of your existing employment 
record with T. O'Connor & Sons Pty Ltd will be 
adopted, and paid at your previous salary rate 

Your salary will be $33,000 per annum, which will 
be paid on a monthly basis into a cheque or savings 
account of your choice. 

You will receive a vehicle allowance amounting to 
$53300 $2,000 per annum, plus fuel card and telephone 
reimbursement 

In relation to Superannuation, on your commence- 
ment with us, you will be eligible to join the James 
Hardie Superannuation Scheme (known as Securiplan), 
subject to the Rules of the Fund. You will be given 
details of the Scheme soon. 

Annual Leave will be four weeks per annum, with 
17.5% leave loading calculated on your base salary. 

Please indicate your acceptance of these terms of 
employment by signing the attached copy of this letter 
and Application for Employment form. 

The past few months have been uncertain and 
difficult. We want to put that all behind us now and 
quickly re-establish our excellent relationship with 
Clients and others in the business community. Together 
this can be quickly achieved and we look forward to 
your playing your part. 

Harry, I would like to extend my best wishes for a 
successful and rewarding career with the Company. " 

It is not disputed that the foregoing text, including the 
identified amendments, forms the terms upon which Mr 
Sakal commenced his employment. The applicant claims 
however, that he is entitled to the additional benefit of a 
redundancy payment related to his years of service. 

The advocate representing the applicant asserts that the 
letter of appointment obligated the employer to employ Mr 
Sakal for a full 12 months from 21 August 1991. It is argued 
that, in the absence of any indication that the contract may 
be terminated upon the giving of a period of notice, such is 
therefore an expressed benefit by reason that the salary is 
prescribed as an annual sum. Authority for this view, it is 
said, is to be found in the matter on appeal, BNZ Norths 
Limited v. David Leslie Breeze (72 WAIG 1268). 

In his testimony Mr Sakal said that at the time of 
commencing his employment in August 1991, he expected 
that relationship, in the normal course of events, to be a 
continuing long-term relationship. The respondent submits 
that this reflects the true, but unspoken, intention of the 
parties at the time of engagement. Further, that the letter of 
appointment does not explicitly express a benefit of the 
nature claimed and therefore the applicant relies upon 12 
months being implied as a term of the contract. Nothing, it 
is said, warrants that being implied. It may be implied, it is 
said, that because it is a term of the contract that Mr Sakal 
be paid monthly, a period of that length would constitute 
reasonable notice. 

Mr Sakal's letter of appointment (exhibit 5) constitutes 
his contract of employment. Therein his salary is prescribed 
as a sum "per annum", payable to him on a monthly basis. 
In addition, a vehicle allowance amounting to a given sum 
is prescribed "per annum". Four weeks "per annum" is 
prescribed as a period of annual leave. The letter of 
appointment contains no reference to the termination of the 

contract of employment and thus the concept of notice is not 
addressed. 

The testimony of Mr Sakal relating to his tenure of 
employment, reveals that it was his expectation that it would 
be ongoing for many years. There is no evidence of any oral 
arrangement that his contract of employment could be 
terminated by a period of notice. Nor is there any evidence 
that it had been the usual custom of the employer or 
employees to effect termination by a particular period of 
notice. Thus there is nothing to suggest that notice was an 
implied term of the contract of employment. 

By a letter dated 17 January 1992 (exhibit 7), the 
applicant was informed that he was being given notice that 
his employment was to terminate on 17 February 1992 
"following the completion of one month's notice". Mr 
Sakal ceased employment on the last mentioned date. He did 
so without challenge at that time to either the giving of the 
notice, the length thereof, or the termination of employment. 
The original particulars of claim in March 1992 {supra) do 
not allege that the giving of notice and the termination of 
employment denied him the benefit of completing a full year 
of employment. Such did not become a claim until May 
1993. When questioned regarding the length of notice given, 
Mr Sakal testified that he accepted it as a fait accompli, thus 
not able to be altered. Mr Sakal did not say whether he had 
also accepted that his contract was terminable by a period 
of notice. 

In the matter BNZ Norths Limited v. David Leslie Breeze, 
(op cit) the Full Bench of this Commission unanimously 
held— 

"In addition, it is still the law that there is a 
presumption of yearly hiring (see Healy v. Law Book 
Co of Australasia Pty Ltd [op cit], but see per contra 
Cohen v. Nichevich [1976] WAR 183 per Jackson J)" 

The Full Bench cites the common law to be that there is 
a presumption, in the absence of some express provision or 
implied agreement, that a hiring is a "general hiring", that 
is, a hiring for one year certain and, thereafter, from year to 
year until termination by the parties. That, in my view, is not 
likely to align with the presumption that an employer and an 
employee would make entering into an employment contract 
in the 1990's. It is highly probable that both these classes of 
persons have gained an awareness, if not the experience from 
past observance, of industrial awards and therefore their 
thinking on employment provisions is influenced by various 
provisions of a nature usually contained in those awards and 
therefore viewed as community standards. That is often 
obvious in matters which have come before the Commission 
pursuant to s.29 of the Industrial Relations Act 1979. 
Employers and employees alike have erroneously believed 
that an employment-related benefit widely observed in the 
community is one which, for that reason, automatically 
applies as a right. I am confident that the employer and 
employee community generally presumes that unless there is 
a specific contract term to the contrary, employment may be 
brought to an end upon the expiration of a period of notice, 
whenever given for that purpose. 

Although several legal authors question the continued 
existence of the presumption of general hiring (See Macken 
McCarry and Sappideen, The Law of Employment 3rd Ed 
pl55 and S.C. Churches, The Presumption of a Yearly 
Hiring in a General Contract of Employment etc, [1978] Vol 
10 UQLJ No 2 pi95), the Commission should apply the law 
as held by the Full Bench. Thus I am compelled to reach the 
conclusion that without exception, the terms of Mr Sakal's 
employment contract prescribe his benefits as annual 
entitlements and, because there is no express term allowing 
termination by notice, or alternatively, no circumstances 
which warrant implied notice, the legal presumption of 
general hiring applies to the past employment of the 
applicant. He is therefore presumed to have been engaged 
for one year certain from 21 August 1991. The matter of 
reasonable notice therefore, does not arise. 

As the consequence of his employer terminating his 
employment as of 17 March 1992, Mr Sakal has not been 
allowed the benefit of continued employment for the 
remainder of the year to 20 August 1992. 

11406-6 
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It is argued for Mr Sakal, that upon the termination of his 
employment he received a payment on account of redun- 
dancy, which has been incorrectly calculated, and therefore 
he has not been allowed the full benefit due to him. It is said 
that his service, for the purpose of assessing the payment, 
did not, but should have, included his service with the entity 
previously known as T. O'Connor and Sons Pty Ltd (now 
named TOC Pty Ltd and which hereinafter will be referred 
to by this name). The benefits claimed are said to arise 
because of an arrangement that TOC Pty Ltd, under its 
former name, entered into via the Deed of Sale and Purchase 
(exhibit 6) with James Hardie Building Services & 
Technologies Limited, which described persons who com- 
menced employment with the lastnamed from 21 August 
1991, as "continuing employees". Several benefits, includ- 
ing redundancy payments, accrued by continuing employees 
prior to 21 August 1991 were, in effect, to be transferrod to 
the new employer and preserved for the future benefit of the 
continuing employees. Thus in Mr Sakal's letter of 
appointment, notwithstanding he commenced on 21 August 
1991, his prior service with the forerunner of TOC Pty Ltd 
was recognised "For the purposes of calculating particular 
benefits (e.g. Annual Leave, Long Service Leave, Sick 
Leave)...." with the company that would become known as 
T. O'Connor & Sons Pty Ltd. The leave referred to is not 
exclusive, but, indicative, and therefore the recognition of 
the applicants service, his agent says, also applies, for the 
purpose of redundancy related benefits. 

Upon termination, Mr Sakal received eight weeks pay, 
which was described as a redundancy payment. It is argued 
that the payment, having been made, is recognition that a 
benefit of this nature was due to the applicant. Therefore, 
it is said for the applicant, the matter for the Commission 
to determine is the full value of the benefit due according 
to his service with the forerunner of TOC Pty Ltd. 

It is the testimony of Mr Sakal that he has spoken to 
ex-employees of TOC Pty Ltd who did not gain employment 
with the company which became known as T. O'Connor & 
Sons Pty Ltd. In addition he spoke to a person in the office 
of KPMG Peat Marwick in Adelaide. These employees, 
according to Mr Sakal, have sought information from the 
Receiver and Manager regarding entitlements to redundancy 
benefits. The Receiver and Manager is said to have 
responded and advised that a claim for such a payment is 
a matter of low priority in the disbursement of any funds and 
therefore not denied the existance of a right to a redundancy 
entitlement. Thus Mr Sakal believes that some form of 
redundancy arrangement existed with the forerunner of TOC 
Pty Ltd and he accrued a benefit under that arrangement. A 
benefit which, pursuant to the Deed of Sale and Purchase, 
has been transferred to T. O'Connor & Sons Pty Ltd and 
became due and payable to him on termination, according 
to his total service as a "continuing employee". Mr Sakal 
concedes that throughout his employment with the forerun- 
ner of TOC Pty Ltd, and subsequently with the first named 
respondent, he had never been informed that he would 
become entitled to a redundancy benefit at any time, nor has 
he any direct knowledge of previous co-employees receiving 
a redundancy benefit or being entitled to an express benefit. 

Simply put, the argument in response to that of the 
applicant is that there has been a failure on his part to show 
that the redundancy payment which he claims is a benefit 
to which he was entitled pursuant to his contract of service, 
or impliedly. The respondent denies that any redundancy 
benefit was transferred to it as a term of purchase in the 
transaction with the forerunner of TOC Pty Ltd. Tendered 
to the Commission is the facsimile transmission of a larger 
extract from the Deed of Sale and Purchase than that 
tendered for the applicant and of a letter from KPMG Peat 
Marwick signed by A.R. Campbell as the Receiver and 
Manager for TOC Pty Ltd (exhibit A). The aforementioned 
letter, read in conjunction with the Deed is said to show that 
on behalf of "continuing employees", the purchaser 
assumed a liability for annual leave and long service leave 
only. Additionally, the respondent denies that the contract 
of employment entered into with Mr Sakal contained a 
provision which would entitle him to a redundancy benefit 
at the level he claims, or at all. It is said that the payment 

of eight weeks salary to the applicant upon his termination, 
described as a redundancy payment, was not paid with the 
intention of satisfying a term of Mr Sakal's contract of 
employment, but as an ex gratia payment. 

The respondent has denied that it assumed any liability 
for a redundancy entitlement, or that the terms of Mr Sakal's 
employment give rise to such a benefit. Mr Sakal was unable 
to show that a redundancy provision, in any form, was a term 
of his two separate contracts of employment. The first which 
ended on 20 August 1991, and the second which followed 
commencing on 21 August 1991. The Deed of Sale and 
Purchase upon which the applicant has relied to some degree 
does, at clause 16.0—Employee Entitlements, provide for 
the purchaser to assume liability for long service leave, 
annual leave and redundancy entitlements for continuing 
employees. In relation to redundancy, the entitlement is 
described as that "lawfully payable to (continuing employ- 
ees) respectively on and up to the Date of Settlement in 
accordance with the provisions of the relevant South 
Australian award". Mr Sakal was a continuing employee, 
however the Deed does not state that each "continuing 
employee" had an accrued redundancy entitlement, and any 
right thereto appears to be dependent upon the provisions of 
an unidentified South Australian award. According to the 
Receiver and Manager, Mr A.R. Campbell, notwithstanding 
the Deed provides for the purchaser to assume a redundancy 
liability such did not occur (see exhibit A). That suggests, 
the vendor did not abide by the terms of the Deed, or 
alternatively, no such entitlements had in fact accrued to the 
continuing employees. I believe the latter is the most likely. 
Mr Sakal's letter of appointment (exhibit 5) contains no 
explicit reference to a redundancy situation. No such benefit 
was discussed prior to, or after, his appointment on 
21 August 1991. There is no indication that, the respondent 
employer generally includes redundancy benefits as a term 
of employment for administrative employees such as Mr 
Sakal. A redundancy provision does not exist as an express 
term of Mr Sakal's contract of employment and there are no 
demonstrated circumstances which warrant such being 
implied as a term. Thus the applicant did not establish that 
he is entitled to the benefit which he claims was due but not 
allowed. 

The applicant argues that each of the benefits which he 
has claimed are payable at the rate of $38000.00 per annum, 
that being the value of his remuneration package, whether 
on duty or absent on a period of leave. It is not disputed that 
the elements of his remuneration package are a salary of 
$33000.00 per annum, plus a vehicle allowance of $2000.00 
per annum, plus the provision and use of a motor vehicle fuel 
credit card, and the reimbursement of telephone expenses. 
It is the testimony of Mr Sakal that he was originally offered 
employment from 21 August 1991 at the aforementioned 
salary, together with a vehicle allowance of $5000.00 per 
annum. "The value of this allowance was however reduced 
at his request and agreed at $2000.00 per annum on the basis 
that this reduction was off-set in value by the credit card 
facility and the reimbursement of telephone expenses. It is 
the further testimony of the applicant that motor vehicle fuel 
he purchased via the credit card facility was "fairly 
consistent within a few dollars" and, had he purchased the 
fuel personally, the actual cost translates into an equivalent 
value of $200.00 to $250.00 per month. 

Little was put to rebut the applicant's argument that the 
benefit of his remuneration package was a given salary, a 
given motor vehicle allowance plus the equivalent value of 
motor vehicle fuel, and the reimbursement of telephone 
expenses. In essence, the argument of the respondent is that 
throughout the employment the value of fuel purchases and 
telephone expense reimbursements were not viewed as 
salary for the purposes of income tax deductions and 
therefore should not now be viewed as salary components. 
Additionally, it is submitted that when the applicant's 
employment ceased with the respondent, he not longer 
incurred motor vehicle fuel costs and telephone expenses 
arising out of or in relation to his employment. Therefore, 
it is said, there is not equitable reason why the employer 
should be liable to make any payment in relation thereto. 
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The Commission has determined that Mr Sakal was 
entitled to continued employment for one year certain from 
21 August 1991. Thus, had he not been wrongfully 
terminated he could have continued in employment for the 
remainder of the year and enjoyed the product of the benefits 
avail ble to him under his contract of employment. 
According to Mr Sakal, his motor vehicle was used for 
business purposes from time to time. That causes me to 
conclude that the bulk of the fuel consumed was, as 
intended, for his personal advantage. He has not been 
allowed those benefits and therefore they are due to him. 

It is therefore my view that Mr Sakal is entitled to be paid 
the expressed value of his salary plus vehicle allowance, and 
the reasonable equivalent value that both the provision of 
motor vehicle fuel and the reimbursement of telephone 
expenses, represented to him. There is no evidence on which 
to assess the value of the telephone expenses. The 
uncontroverted evidence of Mr Sakal ascribes a value to the 
provision of fuel, based on his experience with the use of 
the credit card facilities. That value, considered alone, based 
on the lower of the equivalent values given by Mr Sakal, 
closely compares with the per annum difference between the 
motor vehicle allowance originally offered and that finally 
agreed. I therefore accept that his overall remuneration 
package, although altered from the components originally 
offered to him, was structured in such a way so as to give 
him an overall benefit approximating $38000.00 per annum. 
The benefit remaining due to Mr Sakal should therefore be 
calculated at the rate of $38000.00 per annum. 

It is submitted on behalf of the respondent employer that 
should the Commission find there are monetary benefits due 
to the applicant which have not been allowed, the sum 
thereof should be reduced by the amount of the ex gratia 
payment made to Mr Sakal upon the termination of his 
employment. Little was put by either party to assist the 
Commission to determine this application by the employer. 
Being an ex gratia payment, and therefore not one due 
according to the contract of service, it may be often for the 
Commission to accede to the application made. However, 
for the reasons which follow there is no need to address that 
issue further on this occasion. Mr Sakal was paid what has 
been described as "a redundancy payment" and thus I take 
it to mean that the employer intended it for the purpose 
described. That purpose, or the underlying reasons therefor, 
have not been revealed to the Commission. From the 
approach taken by the employer in this matter it is clear that 
the payment was not made as a consideration for the 
premature termination of the applicants contract. The 
payment was of a different character and therefore it would 
not be equitable to effectively off-set that unsolicited benefit 
against those contracted to be provided. 

The Commission has found that Mr Sakal is entitled to 
be paid the value of his remuneration package at the rate of 
$38000.00 per annum, as if he had remained employed from 
18 February 1992 to 20 August 1992, both inclusive. 
However, the Commission is unable to assess the precise 
value of the benefit due to Mr Sakal because the components 
of the remuneration package were payable monthly and 
quarterly and the details of payments already made have not 
been provided. The parties are therefore directed to assess 
the sum due to Mr Sakal in accordance with these Reasons 
and if they are unable to reach an agreement thereon the 
Commission will re-list the matter to determine the value 
of the benefit due to the applicant. 

Appearances: Mr R.W. Clohessy appeared on behalf of 
the applicant. 

Mr A.C. Tomlinson appeared on behalf of the respon- 
dents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Harry John Sakal 

and 
T. O'Connor & Sons Pty Ltd 

First Respondent. 
James Hardie Building Services 

& Technologies Limited 
Second Respondent. 

No. 330 of 1992. 
COMMISSIONER C.B. PARKS. 

3 June 1993. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
applicant and Mr A.C. Tomlinson on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

1. That the claims made against James Hardie 
Building Services & Technologies Limited be 
dismissed. 

2. That T. O'Connor & Sons Pty Ltd pay Harry John 
Sakal the sum of $15833.33 within 21 days from 
the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Keith Ward 

and 
Bulk Materials (Coal Handling) Pty Ltd. 

No. 1313 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29 of the Act in which the applicant alleges 
non payment of contractual benefits due pursuant to the 
contract of employment with the respondent. 

At the outset, the jurisdiction of the Commission was 
challenged in that it was contended that the applicant had 
served the wrong employer with the claim and therefore no 
employer/employee relationship existed. This in turn, so it 
was argued, led to the Commission's lack of jurisdiction. 
Briefly stated the respondent's submissions were that: 

"Sir, in my submission what is to be regarded as an 
administrative convenience is the umbrella of all the 
BMCH companies under the administration at times of 
the BMCH group. BMCH Pty Ltd is the parent 
company of Stafford Technology Ltd. It is not the same 
entity naturally, and at times—and the respondent 
agrees—BMCH did assist administratively with Staf- 
ford Tfechnology. 

If I can refer you, sir, to exhibit 3—that is 
demonstrated in the third paragraph where it says, 
"BMCH assumed full responsibility for Stafford 
Technology's costs," and it's also clear from that 
document that at 13 August 91 Mr Ward is of the view 
that he was employed by Stafford Technology. 

Sir, I make the point that Mr Ward believed that he 
was employed by Stafford Technology Ltd for two 
reasons: first of all naturally it does go to indicate that 
he was so employed by them and secondly, a contract 
of employment cannot be assigned with the consent of 
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the employee, and if he is of one belief then in my 
submission, he cannot be being employed by BMCH, 
the named respondent. 

In my submission, sir, the fact that salary and payroll 
records are at times demonstrated to emanate from 
BMCH is completely inconclusive of an employment 
relationship. As 1 have said, sir, the documentation 
shows that Stafford was having financial difficulties 
and coming under the umbrella of the BMCH group as 
it did, and BMCH being a parent company of Stafford, 
it on occasions met the salary of the applicant, but, in 
my submission, sir, that is not sufficient of itself." 

(Transcript Pages 34 & 35) 
For the applicant, Mr Trainer outlined the position of the 

applicant as follows:— 
' 'The second matter or second change that is, we say, 

relevant to these proceedings is that the staff of Stafford 
Technology Ltd were all terminated by notice given by 
the managing director of Stafford Technology and 
subsequently there was the institution of new arrange- 
ments by which the business of Stafford Technology 
Ltd would be carried on. 

TRAINER, MR: So I don't propose to traverse the 
comments of exhibit A. I think it is clear on the 
ordinarily reading of it, particularly at the commence- 
ment of the first paragraph, that the termination of Mr 
Ward was to take effect from the end of August of 
1989; the reasons 1 set out in that letter. 

It is simply entered into the evidence for the purpose 
of establishing without question that the relationship 
between the body known as Stafford Technology Ltd 
and Mr Ward was severed by the giving of notice in 
accordance with the contract between the parties. 

I follow that point I was making, sir, that Mr Perry 
and Mr Taylor, both of whom I understand to be 
directors of Bulk Material (Coal Handling) offered to 
Mr Ward and one other member of the previous staff 
of Stafford Technology Ltd further employment. 

TRAINER, MR: We say, sir there are a number of 
matters that arise from this letter that are of signifi- 
cance. The first one is that it is clearly on the letterhead 
of Bulk Material (Coal Handling) Pty and carries then- 
logo. It is, we say, equally significant that the letter is 
signed by Mr Taylor, Mr A. Taylor, managing director, 
Bulk Materials (Coal Handling) Pty Ltd. 

We say, sir, that those words establish, without 
equivocation, the capacity in which Mr Taylor was 
acting when he wrote this letter to Mr Ward setting out 
what, I suppose, could be properly called the future for 
Mr Ward. We say further that the existence of an 
employment contract between the parties is confirmed 
in the ultimate paragraph on page 1. You will see, sir, 
that the paragraph begins: 

1 mentioned to you our feelings regarding an 
employment contract. We do not believe they are 
necessary. In Bulk Materials (Coal Handling) not 
one employee, including all directors, have such 
a contract. 

We say that clearly in that instant there is a 
confirmation—firstly, of the employment relationship, 
and secondly, a clear expression of the way in which 
it is—or in this instant, not to be expressed; in other 
words a reluctance to commit it to writing. Whether 
that's wise or otherwise is not a matter for debate. 

We say that given that Mr Taylor is clearly acting 
as director or Bulk Material (Coal Handling), and has 
spelt that out, that a proper reading of that paragraph 
can only lead the commission to the conclusion that an 
employment relationship had been established; that it 
was not to be committed to writing and that the 

relationship was between BMCH, which is properly, 
we say, interpreted as a shorthand form of Bulk 
Material (Coal Handling) Pty Ltd, and that the 
relationship was between Ward and that body." 

(Transcript Pages 3, 4, 5, & 6) (My Emphasis) 
The various indicia to be examined in reaching a 

conclusion as to the existence or otherwise of and 
employer/employee relationship were set out by the Com- 
mission (71 WAIG 446 @ 447/448) as follows: 

"In Odco Pty Ltd v. Building Workers Industrial 
Union of Australia and Others (unreported) Federal 
Court of Australia Victoria District Registry 
Woodward J. 24 August 1989 the various indicia 
examined were as follows: (at page 76)(a) the intention 
of the parties; (at page 83)(b) subsequent of workers 
affairs—creation of goodwill or valuable asset; (at page 
87) (c) power to delegate, substitute or employ 
others—right to exclusive services of worker; (at page 
90) (d) legal authority to control; (at page 97) (e) the 
right to suspend or dismiss; (at page 98) (0 provision 
of equipment, materials and protective clothing; (at 
page 105)(g) method of remuneration—hourly rate, 
overtime payments and site allowances; (at page 
115)(h) entitlement to annual leave, sick leave, long 
service leave and sickness and accident insurance; (at 
page 117)(i) significant business expenses; (at page 
118)(j) method of tax payment; (at page 119(k) 
superannuation (1) union membership. 

These then are the indicia to be examined by the 
Commission on the evidence and exhibits in the present 
case." 

The evidence of Mr Ward and exhibit B shows that the 
intention of the parties viz Ward and Mr A. Taylor was that 
Ward would be employed by BMCH Pty Ltd. The evidence 
shows that Mr Ward's services were exclusive to BMCH Pty 
Ltd. The legal authority to control Mr Ward's activities, on 
the evidence, plainly in the chain of command was 
ultimately vested in Mr A. Taylor as Managing Director 
BMCH Pty Ltd as did the right to dismiss Mr Ward. Further, 
entitlements such as annual leave sick leave and payment 
of wages were actually funded by BMCH Pty Ltd. 

These findings lead to the conclusion on balance of 
probabilities that BMCH Pty Ltd was the real employer of 
Mr Ward and the Commission so finds. Jurisdiction 
therefore exists pursuant to section 24 of the Act to 
determine the claim. 

Appearances: Mr K.T. Trainer appeared for the applicant 
Ms FJ. Crago appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Keith Ward 

and 
Bulk Materials (Coal Handling) Pty Ltd. 

No. 1313 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 May 1993. 

Declaration. 
HAVING heard Mr K. Trainer on behalf of the Applicant 
and Ms F. Crago (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares— 

That an employee/employer relationship existed 
between the applicant and respondent therefore the 
Commission has the jurisdiction to deal with the 
applicant's claim pursuant to Section 29(b)(ii) of the 
Industrial Relations Act 1979. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, W.A. Branch 
and 

Swan Brewery Co. Limited. 
No. C 637 of 1992. 

COMMISSIONER S.A. KENNEDY. 
24 May 1993. 

Order. 
WHEREAS this application involving a dispute with the 
Respondent over issues in the work place was the subject 
of conciliation conferences before the Commission on 7 
December 1992 and 18 January 1993; and 

Whereas the Applicant has formally advised that it no 
longer wishes to proceed with the claim; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia. Western Australian Branch. Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees). 
No. C 23 of 1993. 

COMMISSIONER S.A. KENNEDY 
21 May 1993. 

Order. 
WHEREAS the issue of an Order in Matter No. 455 of 1993 
to vary the Burswood Island Resort Employees Award as 
amended in the terms of the schedule to the Order which 
issued in this matter on 20 January 1993 and with an 
absorption of the same operative date as that interim order 
disposes of the reason for the interim order issued on 20 
January 1993; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby— 

1. ORDER that the interim order issued on 20 
January 1993 in matter No. C 23 of 1993 be 
cancelled in all respects. 

2. DECLARE that Matter No. C 23 of 1993 be and 
is discontinued. 

(Sgd.) S.A. KENNEDY 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission 
No. C 197 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3 June 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 18th day of May, 1993 a conference was 
held by the Commission pursuant to Section 44 of the Act; 
and 

Whereas industrial action concerning this matter had 
occurred on the 27th and 28th of May, 1993 following the 
conference; and 

Whereas the matter was reconvened for hearing on 31st 
May. 1993 upon request of the respondent; and 

Whereas the parties reached agreement before the 
Commission with respect to the matters in dispute at the 
conference held on 31st May. 1993. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders, by consent— 

That notwithstanding the provisions of the Meat 
Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977 No. R 16 of 1976, 
the following agreement between the parties shall be 
applied. 

1. That Order No. CR 15 of 1991 and Clause 28(b)(i) 
of the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 
No. R 16 of 1976, be suspended until the end of 
the 1993 lamb season. 

2. That no application be made to remove Clause 
28(b)(i) of the Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division) Award 
1977 No. R 16 of 1976. The full time list of 45 
Mutton Slaughterers to be maintained (Re: Clause 
28(b)(i)—Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division) Award 
1977 No. R 16 of 1976) until such time as the 
number of full time slaughterers employed by the 
Western Australian Meat Commission falls below 
45. 

3. That at such time when there are no longer any full 
time classified slaughterers to fill the 45, the 45 
shall decrease by natural attrition. 

4. That as positions become vacant, the 45 shall be 
filled from the list of full time beef slaughterers 
only. 

5. That permanent beef slaughterers to move to the 
top of the seasonal seniority list immediately. 

6. That no casuals or seasonal workers shall be 
appointed to the full time list of mutton slaughter- 
ers. 

7. That the Seasonal Seniority list shall apply until 
the end of the 1993 lamb season and employment 
shall be based on the skills required by the 
Western Australian Meat Commission. If a person 
at the top of the seniority list doesn't have the 
requisite skills for the vacant position, that person 
shall be bypassed until the most senior person on 
the seniority list with the required skills is 
contacted and hired. If practical, the Western 
Australian Meat Commission management will 
endeavour to organise the team, employing the 
casual slaughterers present in order of the Sea- 
sonal Seniority List. 



8. That any dispute regarding the engagement of 
casuals shall be dealt with under the Dispute 
Settling Procedure of the Meat Industry (Western 
Australian Meat Commission—Robb Jetty Divi- 
sion) Award 1977 No. R 16 of 1976. 

(Sgd.) G.G. HALLIWELL, 
[L.S.J Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pietro Pidone 
and 

Santo's Winterfold Meats. 
No. C 402 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 May 1993. 

Reasons for Decision. 

SENIOR COMMISSIONER: This is a claim by Mr P. 
Pidone, an employee of the respondent for some nine and 
one half years, for a pro rata long service leave payment of 
$3633.75. 

The respondent says, in evidence, that the termination of 
Mr Pidone was solely due to a severe downturn in the 
business and was not to avoid the long service leave 
payment which would have been due some six months later. 

The Commission accepts Mr S. Pappagallo's evidence 
that the termination of the services of the applicant was due 
to the loss of business and that the shop was ultimately 
closed and sold by Mr Pappagallo due to non-profitability. 

However, the point is simply that Mr Pidone in reality 
became redundant due to the downturn in the business and 
was retrenched. As Salmon C. put it succinctly which for 
the reasons I respectfully adopt (64 WAIG 1861): 

"The practice in this Commission of extending pro 
rata long service leave payments to employees made 
redundant and who are not in terms of their long service 
leave conditions entitled to be paid is now so firmly 
entrenched that it may be said that there is a 
presumption that such employees will be paid unless 
the employer is able to demonstrate that an order of the 
Commission would be unreasonable or unfair. In cases 
where employers do oppose payments their most 
powerful argument appears to be the issue of financial 
capacity." 

The respondent's business, as noted above, is now closed. 
However, capacity to pay is nonetheless in doubt as he is 
now on Social Security benefits with a pregnant wife and 
three children to support. 

In these circumstances of non capacity to pay the pro rata 
long service leave payment occasioned by the retrenchment 
of Mr Pidone is accepted by the Commission and the claim 
is therefore refused. 

Appearances: Mr G. Maguire appeared on behalf of the 
applicant. 

Mr S. Pappagallo appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pietro Pidone 
and 

Santo's Winterfold Meats. 
No. C 402 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Pappagallo on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the claim be refused. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers) 

and 
Community Newspapers Group. 

No. C 354 of 1992. 

COMMISSIONER J.A. NEGUS. 
14 May 1993. 

Order. 
WHEREAS a conference was held on 10 July 1992 pursuant 
to S.44 of the Industrial Relations Act 1979; and 

Whereas the parties were in dispute as to appropriate 
benefits to be offered to employees of the Respondent who 
might be declared redundant; and 

Whereas the parties, through conciliation, have reached 
an agreement on the disputed matters and signed the said 
agreement on 13 March 1993; 

Now therefore, the Commission, being satisfied that the 
agreement reached by the parties complies with the terms 
of the General Order of the Commission No. 1752 of 1992, 
issued on 31 January, 1992, and pursuant to the powers 
conferred on it by the Industrial Relations Act 1979, in 
particular S.44(8)(a) of the said Act, hereby orders: 

1. This Order shall be known as the Community 
Newspapers Group Redundancy Order and is to be 
read in conjunction with the Printing (Community 
Newspaper Group) Award No. A21 of 1989. 

2. The terms of the Order are to be found in the 
attached Schedule which is sealed on the Commis- 
sion's file and is available to either party on 
request and to other persons with the permission 
of the Commission and the parties to the agree- 
ment. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Balga Bazaar Delicatessen. 
No. C 121 of 1993. 

COMMISSIONER S.A. KENNEDY. 
24 May 1993. 

Order. 
WHEREAS this application, involving a dispute over access 
to time and wages records was the subject of a conciliation 
conference before the Commission on 29 March 1993; and 

Whereas the Applicant has now advised that the matter 
has been resolved between the parties; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[U.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Hamersley Iron Pty Limited. 
No. CR 22 of 1993. 

COMMISSIONER G.L. FIELDING. 
13 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent employed a Mr 
Roberts from February 1985 until on or about 17 December 
1992. At all times he was a member of the Respondent's 
salaried staff employed at the Respondent's railway centre 
near Dampier. As such, he was eligible to be a member of 
the Applicant union. He was originally employed as a 
Specialist Engineering Trainer, but in 1988 was promoted 
to the position of Superintendent Wagon Maintenance. In 
May 1990, following dissatisfaction with his supervisory 
prowess, he was transferred to the position of Specialist 
Engineer, a position he held at the time his employment was 
terminated by the Respondent on 17 December. At the time 
of his dismissal he was a stratum 2 Manager, of which there 
are approximately six out of 30 salaried staff within the 
Respondent's rail operations department. 

Mr Roberts' dismissal from employment followed a 
verbal altercation with two employees of Avis Rent-a-Car 
employed at the Karratha airport depot. The circumstances 
surrounding that incident are controversial, but can be stated 
shortly as follows. On 3 December Mr Roberts telephoned 
the Avis office where he first spoke to a Mrs Haby about 
hiring a car for the weekend. He says that he enquired of her 
about the "weekend rate", which is a reduced rate. If a car 
is hired for three days, the rental is at the rate of $60.00 per 
day. That rate so happens to be the normal rate at which Avis 
has contracted to hire cars to the Respondent. 

It seems that Mr Roberts was somewhat taken aback by 
the requirement to rent the car for the three days and 
questioned Mrs Haby about it. Following a series of 
questions from Mr Roberts. Mrs Gusthart, who was a 

longstanding employee of Avis and who was experienced 
in the industry, took over the telephone from Mrs Haby. Mrs 
Haby had only been employed by Avis for three days and 
was not entirely familiar with its rates. Mrs Gusthart says 
Mr Roberts wanted a car for a shorter period than three days, 
but at a rate of $60.00 a day. As it happened no car was 
available at the time he wanted it. She says that she took his 
telephone number, which was his work number and offered 
to ring back as both she and Mrs Haby were then busy. An 
aircraft had just arrived and there were a number of 
customers at the office desk. She says that she rang him back 
at about 11.30 a.m. and attempted to further explain the 
details of the weekend rate to him. Still Mr Roberts wanted 
the car at the cheaper rate and intimated, as he had to Mrs 
Haby before, that he had previously obtained a car for 
$60.00 a day. Mrs Gusthart says she was insistent that the 
only way he could obtain a car at the rate of $60.00 per day 
was to hire it for three days, unless he obtained an order from 
the Respondent. Ordinarily this necessitated dealing with a 
Mrs Nelson, who was the Respondent's officer responsible 
for attending to such matters. Mrs Gusthart says Mr Roberts 
replied that he had previously hired cars without having to 
go through Mrs Nelson. Mrs Gusthart says that Mr Roberts 
became very angry and said words to the effect that he was 
not going to "build up Dawn Nelson's ego for empire 
building". She said that she asked him four times if the 
hiring was for company or private purposes, but he did not 
answer. She said, however, that he indicated that when he 
had previously hired cars without going through Mrs 
Nelson, he had been reimbursed by the Respondent, which 
Mrs Gusthart took to be an indication that he was seeking 
to hire the car on the account of the Respondent's business. 
At all events, the discussion degenerated somewhat with Mr 
Roberts suggesting to Mrs Gusthart that her rules and 
questions were "bullshit" and that she and Avis were 
"really pissing him off". Mrs Gusthart says that when she 
asked him not to swear like that he told her that it was not 
swearing and to look the words up in the dictionary. The 
conversation ended with Mr Roberts saying he was going 
to another organisation to hire a car. Mesdames Gusthart and 
Haby say that this conversation lasted some 25 minutes, at 
the end of which Mrs Gusthart was so upset that she broke 
down. She says that she had not experienced anything like 
it before and, after speaking to her Manager, submitted a 
written complaint to the Respondent. 

Mr Roberts denies that he represented to either of 
Mesdames Haby or Gusthart that he was acting on behalf 
of the Respondent. He says that he sought only details of the 
weekend rate, but the ladies misunderstood him and 
suggested that he should go through the Respondent's 
normal channels for hiring cars. This annoyed him. Mr 
Roberts admits to using the language akin to that outlined 
by Mrs Gusthart, although he says that taken in context it 
is normal language for the residents of north west region of 
the State. He denies, or at least does not recall, having had 
two telephone conversations with Mrs Gusthart. 

Following receipt of the written complaint, a Mr Neil, 
who was then the Respondent's Manager Rolling Stock 
Maintenance and to whom Mr Roberts was immediately 
responsible, and a Mr Lord, the Respondent's Manager of 
Information Services to whom the complaint was directed, 
discussed the matter with Mr Roberts. Without showing him 
the letter, they put to him that Mrs Gusthart formally had 
complained about his conduct on 3 December and that they 
wished to investigate it. Mr Roberts denied that he had 
represented that he was acting on behalf of the Respondent, 
that Mrs Gusthart had rung him back and that his 
conversation with the Avis representatives extended for as 
long as 30 minutes; rather he said it was for less than five 
minutes. Messrs Neil and Lord subsequently questioned 
Mesdames Gusthart and Haby about their claims advising 
them that there were a number of discrepancies between the 
complaint and what Mr Roberts had told them of the events. 
Mesdames Gusthart and Haby were insistent that the 
allegations in Mrs Gusthart's complaint was correct. The 
following day Messrs Neil and Lord again interviewed Mr 
Roberts, indicating to him that since the previous interview 
they had spoken to people at Avis, including Mesdames 
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Gusthart and Haby, and that there was major discrepancies 
between his account and theirs. Again Mr Roberts denied, 
or at least said that he could not recall, having introduced 
himself as being from the Respondent, and indicated that the 
details of his employer were requested by the Avis 
employees. They indicated to him that the weight of 
evidence was against him and that they were going to 
recommend to the General Manager that he be dismissed. 
The following day Mr Neil advised Mr Roberts that he and 
Mr Lord had considered the matter and believed that his 
conduct had "breached the CRA Code of Conduct for 
Ethical Practices" and that they were going to recommend 
the termination of his employment. In the interim, he was 
sent home on full pay and entitlements pending the General 
Manager's review. 

The General Manager accepted the recommendation. On 
17 December Mr Shippings, the Respondent's Principal 
Personnel Adviser, told Mr Roberts in the presence of Mr 
Lord that his services were being terminated from that date 
with one month's salary in lieu of notice. He was handed 
a letter from the Respondent's General Manager Dampier 
Operations indicating that the termination had resulted 
"from your breach of the CRA Code of Business Practice" 
and that "(a)ny Officer of the CRA Group must at all times, 
conduct themselves in their business and personal activities 
in a manner appropriate to membership of the group and not 
bring any of its components into disrepute". Mr Shippings 
says that Mr Roberts ashed if he was being dismissed for 
breach of the Code or for misconduct, to which Mr 
Shippings says that he replied to both. Mr Roberts says that 
he ashed what was involved in a breach of the Code, but Mr 
Shippings refused to elaborate. Subsequently, at the direc- 
tion of the Commission, the Respondent provided the 
Applicant with a more detailed statement of the reasons for 
Mr Roberts' dismissal. In short, they were that his conduct 
towards Mrs Gusthart breached the Code; he had a record 
of unsatisfactory service, which had resulted in formal 
counselling on two occasions; his conduct and attitude 
during the investigation conducted by Messrs Neil and Lord 
were unsatisfactory; and because the Respondent had lost 
confidence and trust in him. 

Mr Roberts asserts that his dismissal was a "big 
mistake", so much so that the Applicant claims, on his 
behalf, that the dismissal was unfair. It seeks an order for 
the reinstatement of Mr Roberts in his former employment 
with the Respondent without loss of benefits. The Applicant 
asserts that the dismissal was a gross over-reaction to what 
was essentially a private incident between himself and the 
Avis employees and had nothing to do with his employment 
by the Respondent. Mr Roberts claims that he did not 
intentionally mislead the Respondent's investigating offi- 
cers over the matter, but on the contrary says that he was 
telling the truth as best as he could recall it. Furthermore, 
he says he had no knowledge of the CRA Code of Conduct 
until it was mentioned to him at or about the time of his 
dismissal. Moreover, the Applicant says that in terminating 
Mr Roberts' employment, the Respondent did not take into 
account sufficiently Mr Roberts' antecedents, including the 
fact that he was involved in a motor car roll-over on the day 
after the incident which has given rise to these proceedings, 
which might conceivably explain his inability to accurately 
recall the events now in question. In addition, he was said 
to have had a good record of service and that as a rail 
specialist, there was little or no prospect of him obtaining 
alternative employment elsewhere. Furthermore, the Appli- 
cant says that in conducting enquiries about the matter, 
Messrs Neil and Lord did not sufficiently indicate to Mr 
Roberts how seriously they regarded the matter. They were 
derelict in not inviting him to be represented at their 
enquiries, and in not giving him a copy of the written 
complaint from Mrs Gusthart. Still further, the Applicant 
complains that the dismissal was not in accordance with the 
Respondent's Staff Policies and Procedures Manual for 
north-west based staff which, amongst other things, required 
that staff members be given the option of resignation. 

The Respondent opposes the claim, alleging that the 
dismissal was both lawful and fair. Mr Roberts' contract of 
employment provided for termination with one month's pay 

in lieu of notice. By his conduct towards the Avis 
employees, and by deliberately misleading his superiors, 
Messrs Neil and Lord, in their course of investigation of the 
complaint, the Respondent asserts that Mr Roberts had 
forfeited any right to remain in its employment. Moreover, 
in effecting the dismissal the Respondent acted fairly in 
giving Mr Roberts the opportunity to explain his conduct. 

To a large degree, this matter turns on an assessment of 
the evidence. There is unfortunately a substantial conflict in 
material respects between the version advanced on behalf of 
Mr Roberts and that advanced on behalf of the Respondent, 
not only as to the incident surrounding the Avis employees, 
which was the catalyst for his dismissal, but also as to his 
prior record of service. 

Where the evidence of Mr Roberts and that of the other 
witnesses conflicts with that Mesdames Haby and Gusthart, 
I have not the slightest hesitation in accepting the evidence 
of the two lastmentioned persons as being the most reliable. 
Their testimony was unequivocal and given in a frank and 
spontaneous manner which left me with the impression that 
they were each concerned only to accurately record the 
events as they occurred without any interest in seeing Mr 
Roberts lose his job. Their oral testimony is in stark contrast 
with that of Mr Roberts, who at times appeared evasive and 
who left me with the impression that he had little confidence 
in aspects of his own story. It may not be without 
significance that on many key matters he simply did not 
recall saying and doing things, for example receiving the 
long telephone call from Mrs Gusthart. I have not the 
slightest doubt that he asked Mrs Gusthart for a copy of her 
letter in order that he could "soften up the manager" as she 
says, and still later rang her to suggest that she would not 
want to be subpoenaed and go into the witness box to tell 
her story because it would be embarrassing for her. Not only 
was I impressed with the oral testimony of each of the Avis 
employees, their evidence was, in general, consistent and to 
some degree corroborated by contemporaneous notes, most 
notably the letter of complaint written by Mrs Gusthart. It 
appears that there is an error in the letter regarding the 
telephone number alleged to have been left by Mr Roberts, 
but I am otherwise satisfied that the contents of the letter 
accurately recall what occurred on the occasion in question. 
It is not only supported by the oral testimony of Mrs 
Gusthart, but corroborated by the evidence of Mrs Haby. 

I have not the slightest doubt there were two telephone 
calls as Mesdames Haby and Gusthart say, and equally I 
have no doubt that the second telephone call lasted for 25 
minutes or thereabouts, as they both say. Equally I have no 
doubt that that telephone call was made at or about 
11.23 a.m. Mrs Gusthart's letter was written on the same 
day, and as previously mentioned, I have not the slightest 
doubt that it is accurate in this respect. Interestingly, Mr 
Roberts does not now deny that such a telephone call was 
made, but just does not recall it. He was far from certain that 
he received a telephone call at that time from his daughter, 
as he initially suggested was the case. Mesdames Haby and 
Gusthart, on the one hand, and Mr Roberts' daughter and her 
friend, on the other, claim to have noted that time on the day 
in question. Apart from any consideration of the demeanour 
of the respective witnesses, I find the explanation of 
Mesdames Gusthart and Haby far more plausible. They say 
they looked at the clock then because, in the case of Mrs 
Gusthart, Mr Roberts kept repeating himself so often and, 
in the case of Mrs Haby, because it was obvious to her that 
it was a difficult telephone call. In addition, it finished just 
10 minutes before Mrs Gusthart was to go to lunch. 
Furthermore, they say they noted that another Avis 
employee had time to take a car to the yard and return during 
the period of the telephone call. 

It is said that there is a discrepancy in the evidence of 
Mesdames Haby and Gusthart as to when the first call was 
made. Mrs Gusthart's letter suggests that it was made at 
10.40 a.m., but Mrs Haby initially testified that it was at 
8.30 a.m. or thereabouts. However, Mrs Haby acknowl- 
edged that it could have been at either 8.30 a.m, or 
10.30 a.m., as it was at a time when aircraft arrive. Her 
evidence is thus consistent with Mrs Gusthart's. The 
evidence tendered by the Applicant suggests that at or about 



10.26 a.m. a telephone call was made to Avis for a duration 
of approximately nine minutes from his telephone at work. 
Equally it suggests that at or about 11.23 a.m. the telephone 
station manned by Mr Roberts received an outside telephone 
call for a duration of 26 minutes, or thereabouts. 1 have not 
the slightest doubt that they were the two telephone calls 
now in question. 

Moreover, I have little doubt when questioned by Messrs 
Neil and Lord that Mr Roberts was aware that there were 
two telephone calls with the Avis employees and, further- 
more, that they took longer than five minutes in toto as he 
suggested was the case. I unreservedly accept the evidence 
of Messrs Neil and Lord as being an accurate account of 
what was said at these meetings with Mr Roberts regarding 
the complaint from Mrs Gusthart. 1 find it hard to accept, 
having regard to the nature of the calls, that he did not 
remember them both, despite the mishap which he suffered 
the day following the incident in question. The enquiry was 
held barely five days after the event. It appears that the more 
he was questioned about the matter by Messrs Neil and 
Lord, the more he said he could not recollect whether there 
was a second call with the Avis people. Having seen and 
heard Mr Roberts, I do not accept that he did not genuinely 
recall the telephone calls, particularly after Messrs Neil and 
Lord put to him the version of the Avis employees, as I am 
satisfied was the case. Likewise, I am satisfied that he 
knowingly misled them regarding his attempts to pretend 
that he was able to rent a car on the Respondent's behalf 
without the proper authority. Certainly I do not accept that 
he made the position clear to the Avis employees that it was 
a private hire as he claimed he did at the initial meeting. If 
that was the case, it is odd in the extreme that there should 
have been so much discussion about Mrs Nelson. Messrs 
Neil and Lord say that Mr Roberts was evasive as to whether 
he refused to clarify whether the hire was for company or 
private purposes, other than to say that it had "nothing to 
do with Dawn Nelson". I am satisfied and find that Mr 
Roberts was less than honest in his answers to them about 
the events in question, particularly in respect of the second 
telephone call, and as to how he introduced himself to the 
Avis employees. 

I am satisfied and find that Mr Roberts did attempt to use 
his position to get an advantage which he was not entitled 
to. I accept the evidence of Mrs Haby that he introduced 
himself to her as being "from" the Respondent. Again, 
apart from an assessment of the demeanour of the respective 
witnesses, Mr Roberts conceded that he used words to the 
effect that he was an employee of the Respondent, but does 
not recall introducing himself as being from the Respondent. 
In addition, I accept the evidence of Mrs Gusthart that she 
repeatedly asked Mr Roberts as to whether the hire was for 
company or private purposes and he did not answer. I also 
accept her evidence that when she explained the weekend 
rates to him, he replied to the effect that he had previously 
hired cars for one day at the rate of $60.00 a day without 
going through Mrs Nelson. I have not the slightest doubt that 
he intended to convey the impression, without expressly 
saying so, that he was entitled to receive, or to be given, the 
benefit of the rate of $60.00 per day as if he was seeking 
the car for corporate hire. In those circumstances, I have not 
the slightest doubt that he acted in breach of the provisions 
of the CRA Code of Business Conduct. 

Amongst other things, that Code provides— 
"Officers and employees of the CRA Group must at 

all times conduct themselves in their business and 
personal activities in Australia and overseas in a 
manner appropriate to their membership in the CRA 
Group and in a way that neither conflicts with nor 
compromises the interests or objectives of the Group 
nor brings the Group or any of its components into 
disrepute." 

"6. An officer or employee of the CRA Group shall 
not make improper use of company resources or 
information for personal use or to gain any direct 
or indirect advantage or benefit for themselves or 
their associates. ..." 

Although I am not convinced on the evidence that Mr 
Roberts actually received the Code, I have little doubt that 
he knew of, or ought to have known of, its contents. 1 find 
it odd that he did not say that when it was first suggested 
by Messrs Neil and Lord, at the second meeting, that he was 
in breach of the Code. The record of that meeting records 
that in that respect "he would understand" what the Code 
required, but he did not say anything to indicate that he did 
not understand. Further, the evidence, as I find it to be, was 
that on being handed the letter of dismissal he asked Mr 
Shippings whether he was being dismissed for misconduct 
or for a breach of the Code. 

In any event, it seems to me to matter little whether he 
knew of the Code or not. I consider it to be part of an 
employee's normal duty of fidelity not to act in a way which 
would be likely to bring his employer into disrepute and not 
to act in a way to obtain a benefit for himself by improper 
use of his position with his employer (cf: Reading v. 
Attorney General (1951) AC 507; Hocking v. Public Service 
Association (SA) (1978) AILR 470). Mr Roberts agrees that 
it would be improper and a breach of trust for an employee, 
particularly a staff employee, to seek to obtain a benefit in 
that way. 

Although the letter accompanying Mr Roberts' dismissal 
was obtuse in setting out the reasons for dismissal, I am 
satisfied and find that it was not so much the complaint that 
Mr Roberts had breached the CRA Code of Business 
Conduct which led to his dismissal, but the conduct which 
gave rise to the conclusion by the Respondent that he had 
breached the Code. That is clear from the remarks which, 
as I find, were made to Mr Roberts at the time the letter was 
handed to him and the subsequent particulars supplied by 
the Respondent at the request of the Applicant. Moreover, 
it is clear that the dismissal was not only grounded on the 
events involving the Avis staff, but on Mr Roberts' conduct 
at the subsequent inquiry held by Messrs Neil and Lord into 
those events. The memorandum from Messrs Neil and Lord 
to the General Manager Dampier Operation clearly puts the 
recommendation to him on that basis and it is clear from the 
evidence of those persons that Mr Roberts' conduct in 
deliberately misleading them was a key factor, if not the key 
factor, for his dismissal. The Respondent now disavows any 
suggestion that Mr Roberts was dismissed because of 
anything he did or committed to do before the Avis incident. 
That concession is clearly consistent with the evidence 
adduced on its behalf. 

Having regard to Mr Roberts' conduct, as I find it to have 
been, I cannot think that the Respondent, in acting as it did, 
in any way acted unfairly or harshly against Mr Roberts, as 
the Applicant claims. He was, as I find, clearly less than 
frank with Messrs Neil and Lord in their investigation of the 
complaint. It was a complaint, having regard to its contents, 
which touched upon his employment and therefore one 
which they were entitled to investigate. In this respect, it 
matters not that the complaint was a private one rather than 
one made on behalf of the Avis organisation because it was 
a complaint relating to his activities which involved the 
Respondent. Further, apart from any consideration of his 
attempts to obtain an undue advantage by reliance on his 
position with the Respondent, and apart from any consider- 
ation of the unsavoury language used to Mrs Gusthart, it is 
hardly becoming or consistent with his duty of fidelity, 
which includes an obligation to act in good faith, for a 
Manager of Mr Roberts' status to speak of a fellow staff 
member, who he knows has regular dealings with Mrs 
Gusthart on the Respondent's behalf, in a derogatory way 
in which, as I find, he did in respect of Mrs Nelson. In all 
these circumstances, it cannot be said rationally that the 
Respondent acted unfairly in dismissing Mr Roberts from 
its employ with payment in lieu of notice. He was not 
dismissed summarily for misconduct, but his employment 
was terminated in accordance with the provisions of his 
written contract of employment, which expressly provides 
for payment in lieu of notice. 

In my view, there is simply no ground to complain about 
the enquiry process conducted on behalf of the Respondent. 
It is clear from the evidence of Messrs Neil and Lord that 
he was told at the outset that the Company had received a 
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formal complaint from an employee of the Avis organisation 
and that they wished to investigate the complaint. Although 
the written complaint was not given to Mr Roberts, the 
salient points of it were put to him and he was asked for his 
comments. Moreover, Messrs Neil and Lord did not merely 
take the Avis employees' word without question, but in light 
of Mr Roberts' challenge to its accuracy, made further 
enquiries of the complainants before taking the matter 
further. Even then, Messrs Neil and Lord gave Mr Roberts 
a further opportunity to state his case. They explained to him 
that they had discussed the discrepancies between his 
version and that of the Avis employees with the Avis people 
and that they had formed the impression that the weight of 
evidence was against him. Although Mr Roberts was not 
invited to be represented at either of the interviews 
conducted by Messrs Neil and Lord, there was nothing to 
indicate that that opportunity was ever denied him. Mr 
Roberts was not a junior officer of the Respondent, nor is 
he an unintelligent person. Despite the suggestion made on 
his behalf that he did not comprehend the seriousness of the 
matter, it is apparent that from the beginning of the enquiry 
that he was surprised that the matter had gone so "far". 
Furthermore, in the second interview before there was any 
mention of his being dismissed he expressed disappointment 
that the matter had gone so far that his career was being 
threatened. 

It is to be remembered that enquiries in the workplace of 
this nature are not to be likened to investigations by police 
into alleged criminal offences. The standard expected of 
police by application of The Judge's Rules is not expected 
in the workplace (see: Morleys of Brixton Ltd v. Minott 
(1988) IRLR 270). Nor is it the case that the rules of natural 
justice per se apply. As was explained in Robe River Iron 
Associates v. The Australian Workers' Union, West Austra- 
lian Branch. Industrial Union of Workers (1987) 67 WAIG 
320, 324, those rules' have no application in the termination 
of an ordinary contract of employment (see also: Brophy v. 
Hapstone (1984) A1LR 135). What is required, at least in the 
case of misconduct, is that the employer investigate the 
complaint of misconduct fully and fairly and hears whatever 
the employee wishes to say in his defence or explanation or 
mitigation (see: Polkey v. Dayton Services Ltd (1988) ICR 
142 and see too: Robe River Iron Associates v. The 
Construction, Mining, Energy Workers Union of Austra- 
lia—Western Australian Branch (1989) 69 WAIG 1027). 
Thus, where a complaint has been received about an 
employee, the employer ordinarily ought to enquire whether 
there has indeed been any misconduct and its gravity and 
not merely rely on the integrity of the complainant (see: 
Bowie v. South Australian Brewing Co. Ltd (1991) 58 SAIR 
357; and Henderson v. Granville Tours Ltd (1982) IRLR 
492). In this case, the Respondent did not merely rely on the 
integrity of the complainant but properly investigated it by 
reference to both the complainant and Mr Roberts. 

The Applicant, although questioning the Respondent's 
failure to follow the relevant staff manual, correctly does not 
argue that the mere failure to follow that manual renders the 
dismissal, ipso facto, unfair (see: Polkey v. Dayton Services 
Ltd (supra)). The courts have never regarded the failure on 
the part of the employer to follow the literal letter of a 
grievance procedure or, indeed an award, as automatically 
rendering the dismissal unfair (see: McLean v. David Jones 
(Australia) Pty Ltd (1993) AILR 98; and see too: Stevenson 
v. Golden Wonder Ltd (1977) IRLR 474). In any event, it 
is difficult on the evidence to discern the status of the 
manual. I cannot say that the evidence of Mr Shippings was 
at all convincing or reliable about the matter, but it does not 
appear to have the status of an agreed procedure. However, 
what is clear from that part of the document, which was 
tendered in evidence, is that, amongst other things, it 
provides that the manager will notify the staff member of 
the decision to terminate his employment "and where 
desirable" give him the option of resignation. Presumably 
on this occasion the manager thought it not desirable to 
adopt that course. Having regard to the conduct complained 
of against Mr Roberts, I do not find it surprising that the 
Respondent did not consider it desirable to give him that 
option. Moreover, the evidence is that the manual is only a 
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guideline and can be departed from when and so often as the 
General Manager thinks appropriate. 

Overall, I remain unconvinced on the evidence that Mr 
Roberts was unfairly dismissed, but even if he was, I would 
not be inclined to order that he be reinstated. I accept that 
where an employee has been unfairly dismissed, there needs 
to be cogent reasons to deny him the benefit of reinstatement 
(see: Porteous Pty Ltd v. Transport Workers' Union of 
Australia, Industrial Union of Workers, W.A. Branch (1990) 
71 WAIG 19 and see too: Gnatenko v. General Motors 
Holdens Ltd (1976) 43 SAIR 760, 795; but cf: Slonim v. 
Fellows (1984) 154 CLR 505). On this occasion I am 
satisfied that such reasons do exist. Putting aside Mr 
Roberts' attempt to gain an improper advantage for himself, 
by his own admission he spoke in words derogatory of 
another officer of the Respondent to employees, of one of 
the Respondent's suppliers of services. Moreover, the 
person condemned by Mr Roberts was the person who 
normally had day to day dealings with suppliers on behalf 
of the Respondent. In addition, as I find, Mr Roberts was 
less than frank and honest with his immediate superior, Mr 
Neil. In those circumstances I accept that Mr Neil has every 
reason to reach the conclusion which he said he has, that he 
has lost trust in Mr Roberts. Despite the claims of the 
Applicant, Mr Roberts cannot pray in aid a good record of 
service. It is apparent from the evidence adduced in these 
proceedings, particularly that of Mr Doddrell, whose 
evidence I accept, that his interpersonal skills are somewhat 
deficient, leading to him having to be transferred to a 
non-supervisory post. Moreover, I accept the evidence of 
Messrs Harrison and Case that he was, to say the least, 
cavalier in his attention to the obligation to return to work 
on time after being on leave, which as I find resulted, on at 
least one occasion, in counselling. 

The Applicant suggested that the real reason for Mr 
Roberts' dismissal was the Respondent's desire to avoid the 
need to offer him a voluntary severance package which, but 
for his dismissal, the evidence is that he would have been 
offered. Although Mr Neil was strangely reluctant to discuss 
the question of voluntary severance, I have not the slightest 
doubt that in recommending that he be dismissed, Mr Neil 
was in no way motivated by a desire to avoid conveying that 
offer to Mr Roberts. Indeed, Mr Neil impressed me as being 
genuinely grieved by what he saw as Mr Roberts' deceit 
during the course of his investigation into the Avis incident. 

It follows from the foregoing that the application should 
be dismissed. 

Appearances: Mr K. Trainer on behalf of the Applicant. 
Mr A.J. Power and with him Mr G. Gishubl (both of 

Counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Hamersley Iron Pty Limited. 
No. CR 22 of 1993. 

COMMISSIONER G.L. FIELDING. 
13 May 1993. 

Order. 
HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr A.J. Power (of Counsel) and with him Mr G. Gishubl 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commission. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Sons of Gwalia Ltd. 
No. CR 749 of 1992. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant union 
claims that the dismissal of Mr Lindsay Freeman on the 18th 
December 1992 was unfair and seeks an order for his 
re-instatement without loss of entitlements. The essential 
facts of the matter can be shortly stated. Mr Freeman was 
employed by the respondent as a dump truck operator on its 
mine site at Leonora. He had been so employed for 
approximately S'/z years. On the day of his dismissal Mr 
Freeman drove his truck over a rock which caused damage 
to the truck. As a result of this, and taking into account at 
least two other driving related incidents in the preceding six 
months, Mr Freeman was dismissed. Mr Freeman finished 
work on that day and was paid up to the time of dismissal, 
was paid wages in lieu of notice and was also paid pro rata 
leave entitlements. Mr Freeman's employment was gov- 
erned by the terms of the Gold Mining Consolidated Award 
No. 21 of 1967. By clause 4A.—Contract of Service the 
contract of service is daily and may be terminated by one 
day's notice on either side given on any day. 

It should be said at the outset that the union approached 
its task on the basis that there had been a summary dismissal. 
On the facts as produced to the Commission, that is not the 
case. Whether a dismissal is summary or not involves 
considerations of both fact and law but the evidence does 
reveal payment of due notice and all due entitlements which, 
together with the evidence that the reason for dismissal was 
reached after consideration of a number of incidents, does 
not lead to a conclusion in this case that the dismissal was 
summary. 

The union called evidence from Mr Freeman, from a 
fellow truck driver Mr Weilgomesz and from an organiser 
of the union Mr Paterson. The respondent called evidence 
from the mine superintendent at Leonora Mr Fyffe, from the 
senior mine supervisor Mr Cross, from a pit supervisor Mr 
Lemon and from the safety personnel co-ordinator Mr 
Benson. 

The union argues that the company showed a complete 
disregard for any fair and reasonable procedural method 
when investigating incidents in which Mr Freeman was 
involved. It argues on that basis that a dismissal for poor 
work performance is harsh and that the company ought to 
have examined options, including re-training Mr Freeman. 

For the respondent it was argued that it was entitled to 
expect a very high standard of competence from a person 
of Mr Freeman's experience. It made submissions regarding 
the need for safe work practices on the mine site. It referred 
to a number of previous incidents which all related to Mr 
Freeman's driving including an incident in December 1992 
for which Mr Freeman received a Notice of Written warning 
which indicated that: 

"Should another incident of this type or any other 
breach of the company's road and safety rules occur, 
your employment with the company may be termi- 
nated." 

Thus, the incident on the 18th December 1992 is seen by 
the respondent as at least a third incident of a serious nature, 
and this, together with at least two other incidents which 
involved Mr Freeman's driving, but which did not of 
themselves lead to any conclusion that Mr Freeman was at 
fault in those incidents, led the company to its decision. 

It is common ground that Mr Freeman's record, until July 
1992 was perfectly satisfactory. Exhibit 1 consists of a 
complimentary appraisal of Mr Freeman as a driver from the 
Welshpool Service Centre of NS Komatsu regarding its 

vehicles for the 19th August 1991 and the 24th June 1992 
and two undated declarations of instruction having been 
received on certain mechanical equipment. The Commission 
also finds on the facts that Mr Freeman was regarded as one 
of the respondent's better dump truck drivers, indeed there 
is evidence from Mr Cross that Mr Freeman was one of the 
"top two or three operators" in the company. 

The authorities governing unfair dismissal are well settled 
and both parties referred to the well known passage in 
Undercliffe Nursing Home v. FMWU ((1985) 65 WAIG 385 
at 386). That test has been followed on a number of 
occasions since that decision. Each dismissal will have to 
be examined upon its own circumstances, but the matters 
raised by the union are, if proven to be the case, matters of 
significance. Whether an employer follows procedural 
fairness when considering the termination of an employee 
will be a factor in determining whether, overall, the 
dismissal was fair or unfair. Indeed in some circumstances 
it may be the decisive factor: Shire of Esperance v. Mouritz 
((1991) 71 WAIG 891 at 895 per Kennedy J). However, 
while I believe some valid criticism is able to be made of 
the respondent the applicant union has failed to make out 
its claim that there has been the denial of natural justice 
towards Mr Freeman that has been alleged. 

Mr Freeman was dismissed for "poor driving perfoim- 
ance and poor judgement" and taking into consideration 
"previous warnings given to Freeman for similar incidents 
and accidents that do not seem to be having an effect on 
Freeman's driving performance" (extract exhibit 5). These 
comments followed the incident of the 18th December 1992, 
as to which, Mr Freeman's evidence is that he judged the 
rock to be small enough for him to drive over and was wrong 
in that judgement. He states that he wears ear muffs and that 
he did not hear anything and that it did not rock the truck 
at all. When he checked for damage subsequently he states 
that he was "very surprised to see the damage that it had 
done". An Accident Investigation Report was initiated by 
the respondent company and Mr Freeman was asked to make 
a written statement, which he did and following which he 
was taken down to the area where the incident had occurred. 
His evidence is he did not play any further part in the 
investigation, he was subsequently terminated for the 
incident. The decision to dismiss was made by Mr Fyffe who 
discussed the matter with Mr Freeman. 

A comment should be made about the Accident Investiga- 
tion Reports and the Serious Incident Reports which 
constituted a number of the exhibits tendered during the 
proceedings. Whilst these reports do record the events as 
noted by the different persons who filled out the various 
parts of the forms, the evidence reveals that the forms are 
not themselves shown to the employee who may be the 
subject of or involved in the accident or incident. In this 
matter, it is Mr Freeman's clear evidence that until the 
respondent company produced copies of the documents to 
the union after it sought an order for production of 
documents, Mr Freeman had not been shown the forms that 
referred to him or the incidents in which he had been 
involved. There is also evidence, which is accepted, that it 
is company policy for these forms not to be shown to wages 
staff. The problem which this poses for the respondent 
company in a situation such as this was illustrated in the 
proceedings by the number of occasions when Mr Freeman 
disputed some details in the reports. To the extent that senior 
personnel in the company decide what action is to be taken 
based upon the contents of that report, they must do so in 
the knowledge that the employee involved may not agree 
with the contents of the report. 

These reports are accepted by the Commission as a 
reflection of what the authors of the various completed 
sections wrote at the time. But their contents are not 
necessarily preferred over the evidence of Mr Freeman 
where there is a conflict in the evidence. This is because Mr 
Freeman was not given the opportunity at the time of the 
making of the various reports to accept, reject or amend any 
of the comments contained within them (as to this, see the 
comments of Cort C in W.A. Carpenters and Joiners etc. 
Union v. Public Works Department, (1981) 61 WAIG 964 
at 965). That does not of itself lend support to the union's 
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allegation of procedural unfairness however. The evidence 
does reveal that Mr Freeman was at least spoken to by a 
member of staff following each of the incidents upon which 
the respondent relies, although not the mine superintendent 
Mr Fyffe in each case. 

The decision to dismiss was made by Mr Fyffe. At the 
time, he made a written note of his discussion with Mr 
Freeman and that was tendered in evidence (exhibit D). Mr 
Fyffe raised with Mr Freeman the other incidents which had 
occurred. He formed the view from that conversation that 
Mr Freeman had not changed his manner of driving 
following those earlier incidents, and in the absence of "any 
satisfactory explanation" why he decided to drive over the 
top of the rock, Mr Fyffe dismissed Mr Freeman. 

With respect to all concerned, the facts of this incident 
really are quite clear, as is the investigation of the incident 
by the respondent. It is a fact that Mr Freeman made an error 
of judgement in his duties and his evidence before the 
Commission admits that. The evidence before the Commis- 
sion permits the conclusion that the incident of itself would 
not warrant termination. This is because of evidence that 
rock damage to vehicles does happen at the mine site, 
although the causes of it may vary and not relate necessarily 
to driver error; the damage to the vehicle was indicated in 
exhibit 5 as being "less than 10% of the Cost Estimate 
Replacement Value"; and finally there is sufficient evi- 
dence to conclude that in these sorts of operations the kind 
of decision made by Mr Freeman is the kind of decision 
frequently made by himself and other dump truck operators 
of necessity, due to the operations in which they are 
engaged. Indeed, the concern of the company was not the 
incident of itself, but rather the other incidents which had 
occurred and the concern of the company that Mr Freeman 
was showing an increasing tendency to make errors of 
judgement, and was not attempting to remedy this situation. 

The parties dealt at length with the previous incidents. 
Chronologically they are as follows. 

The first incident was the 22nd July 1992. Whilst 
emerging from under a digger Mr Freeman ran over a piece 
of protruding rock which was referred to as a piece of toe. 
This caused damage to the underside of the truck. Mr 
Freeman's evidence is that he had observed this piece of toe 
as he manoeuvred to go under the digger, but then forgot 
about it when he moved away from under the digger in a 
manner to avoid another dump truck waiting nearby. As a 
result of this incident, Mr Freeman was given a written 
warning and also assigned to the blasting crew for five days 
as a penalty. Although there is reason from the evidence to 
conclude that the penalty was greater than may have been 
warranted, and even that Mr Freeman on that occasion was 
something of a scapegoat because he just happened to be the 
next driver to cause truck damage and it was necessary, in 
Mr Cross's view, to make an example of Mr Freeman, the 
incident did occur. And there is also evidence from Mr Fyffe 
that at least one other truck driver had been given the same 
penalty for a similar error. The toe had been there for all of 
the shift so far and even for the last part of the previous day 
shift; Mr Freeman had seen it and recognised it for what it 
was—but he forgot about it during the time the truck was 
being loaded and he ran over the top of it causing damage 
to the truck. And as to the penalty imposed, although Mr 
Freeman gave evidence that he disagreed with the penalty 
there is no evidence that he took the matter any further with 
the company or with his union as was his entitlement under 
the award. 

The second incident upon which Mr Fyffe relied occurred 
on the 30th August 1992. Mr Freeman's vehicle was 
involved in a minor collision with another vehicle which 
resulted in a warning being given to the other driver. 

The third incident was the 6th September 1992. This is 
recorded in a Serious Incident Report form in fact completed 
by Mr Freeman. It complains about a potential accident 
which involved his vehicle and another vehicle. On the 
evidence of Mr Cross, the incident was an unusual one and 
there was some confusion (transcript page 99). It is not 
apparent from the evidence that any particular blame can be 
attributed to Mr Freeman for this incident. 

The fourth incident is the 11th October 1992. This was 
a minor collision between two dump trucks, one of which 
was driven by Mr Freeman. It was investigated by Mr Cross. 
His evidence is that "... it was another accident involving 
Lindsay although it didn't seem to be his fault..." (transcript 
page 104). 

The fifth incident refers to the 3rd December 1992. This 
incident involved Mr Freeman overtaking a water truck at 
night without radioing the water truck of his intention. There 
is controversy about the facts of this incident. Mr Freeman 
gave evidence directly on this matter, and was cross- 
examined on it. He maintained his evidence. The contro- 
versy is that the respondent states that Mr Freeman overtook 
the water truck in a dangerous part of the mine and that his 
action forced an oncoming truck to brake violently to avoid 
a collision. Mr Freeman strongly denies that that is the case 
and the union has, quite correctly, pointed out that neither 
of the other two drivers involved gave evidence during these 
proceedings, that the evidence given to the best of his 
knowledge by Mr Cross is hearsay, and that the written 
statements of the two drivers taken by Mr Cross were not 
shown to the union or Mr Freeman beforehand, and for that 
matter were not put to Mr Freeman in any detail in 
cross-examination. The union is effectively making the 
point that the direct, sworn and tested evidence of Mr 
Freeman should be preferred over such written evidence as 
there is and which was not known of beforehand. Whilst it 
is acknowledged that the Commission is not bound by the 
rules of evidence, those rules are not lightly to be cast aside, 
and the union's point has validity (Hocks v. Kembla 
Built-in-Furniture (1987) 67 WAIG 1527; Portius Pty Ltd 
v. TWU (1990) 71 WAIG 19 at 21). Mr Freeman is emphatic 
that there was no danger involved at all and the other truck 
did not "brake violently to avoid a collision". As a result 
the evidence of the respondent on this point loses some 
force. However, the Commission is not prepared to find that 
the report lodged by the driver of the other truck is a 
complete fabrication. An incident did occur even if it was 
not as dangerous as the respondent's material suggests. Mr 
Freeman did not use the two-way radio to inform the water 
truck of his overtaking. And as to that, Mr Freeman's 
evidence is that it is customary on the mine not to use the 
two-way radio at night in those circumstances because the 
lights of the respective vehicles indicate what is happening. 
That evidence was not attacked in cross-examination. It was 
supported by the evidence of Mr Weilgomesz, who in turn 
was not cross-examined on the point. It was referred to 
almost in passing by Mr Cross (at page 119) in terms which 
suggest that if indeed the two-way isn't used at night then 
"people should be putting serious incident reports about it". 

The point needs to be made however that Mr Freeman did 
receive a form of written final warning. There is evidence 
given by both Mr Freeman and Mr Cross that Mr Freeman 
apparently disregarded this warning as being "not worth the 
paper upon which is was printed". This is of serious concern 
to the Commission. A warning cannot just be ignored. If Mr 
Freeman indeed believed that the warning was unjust or 
unwarranted, then there were steps available through the 
Dispute Settlement Procedure of the award or via his union 
to have the matter raised at that time. It does not assist Mr 
Freeman now to say that the warning was not warranted 

' when at the time he apparently did not take the matter 
further. 

These then are the incidents upon which Mr Fyffe relied 
in coming to his decision. To them must be added the 
evidence given by Mr Cross (of which Mr Fyffe was aware) 
of concern raised with him by other drivers as to their 
concern regarding a perception that Mr Freeman was not a 
defensive driver and had a "barging" attitude. Exception 
was taken to this evidence, it being hearsay. However Mr 
Freeman himself does admit that Mr Cross raised their 
concerns with Mr Freeman and a discussion ensued. The 
Commission is therefore satisfied that the evidence as given 
by Mr Cross should be accepted. 

Following the incident of the 3rd December, Mr Fyffe 
believed that Mr Freeman should be spoken to by the safety 
personnel co-ordinator to impress upon Mr Freeman the 
company's concern at the number of incidents involving 



him. There was a worry about accidents in the future and 
on a mine site as any workplace that is a paramount 
consideration. The incident which led to the dismissal on the 
18th December 1992 occurred one day after some discus- 
sions had occurred between Mr Freeman and Mr Benson 
from which Mr Benson concluded that there had indeed been 
some change for the better in Mr Freeman's attitude. 

As to the second, third and fourth incidents, no fault is 
attributed to Mr Freeman. As to the other incidents, they did 
occur as set out above and of themselves must lead to a 
concern that a driver of Mr Freeman's experience had made 
those errors. Sufficient concern was raised in the mind of 
the respondent for it to instruct Mr Benson to discuss Mr 
Freeman's performance and attitude with him. That is 
significant. It compels the conclusion that relative to other 
truck drivers Mr Freeman required some counselling. That 
the incident of the 18th December then occurred against that 
background is significant. 

In these circumstances, it is difficult for the union to show 
an unfairness on the part of the respondent towards Mr 
Freeman. In each of the incidents there is evidence that a 
senior staff member spoke to Mr Freeman and although he 
may be of the opinion that his side of the story was not really 
listened to, there has not been demonstrated a denial of 
natural justice as such. 

The application will be dismissed. 
Appearances: Mr A. Sommerville on behalf of the 

applicant. 
Mr C. Mitchell on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Sons of Gwalia Ltd. 
No. CR 749 of 1992. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Order. 
HAVING heard Mr A. Sommerville on behalf of the 
Applicant and Mr C. Mitchell on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch; Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); Metals 

and Engineering Workers' Union—Western Australia 
and 

Thiess Contractors Pty Ltd. 
Nos CR 104 and CR 148 of 1993. 

Metal Trades (General) Award 1966. 
No. 13 of 1965. 

Electrical Contracting Industry Award. 
No. R 22 of 1978. 

Engine Drivers' (Building and Steel Construction) Award. 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Order. 
WHEREAS the Commission has before it an application for 
a site allowance to apply to the construction of a new oxygen 
plant at the Kambalda Nickel Smelter; 

And whereas the site was inspected and a conference of 
the parties held at which agreement was not able to be 
reached; 

And whereas the matter was referred for hearing and 
determination; 

And whereas the parties subsequently met and reached 
agreement over this issue; 

And whereas the Commission was advised that work is 
being carried out pursuant to a contract worth $24m, with 
a maximum workforce of 30 persons; 
And whereas the Commission has been advised that the 
parties agree that the work being performed is in addition 
to existing and operating plant, that there are factors of 
noise, dust, fumes, extremes of temperature and congested 
working conditions which are viewed by the parties as being 
in excess of the awards applicable to employment at the site; 

And whereas the Commission believes that the site is one 
for which an allowance should be granted having regard to 
the tests for deciding matters relating to a site allowance; 

And whereas the parties have requested that an order issue 
in the terms of their agreement; 

And Having heard Mr N. Hodgson on behalf of the 
applicants and Mr S. Macaree on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
and by consent, hereby order— 

(1) That employees employed by or on behalf of the 
respondent on the Kambalda Oxygen Plant Con- 
struction Project shall receive the following: 

(a) A site allowance of $1.10 shall be paid for 
each hour worked in lieu of all special rates 
and provisions contained in the Metal Trades 
(General) Award 1966 No. 13 of 1965, the 
Engine Drivers' (Building and Steel Con- 
struction) Award No. 20 of 1973 and the 
Electrical Contracting Industry Award No. R 
22 of 1978 excepting subclauses (14), (15) 
and (17)—(22) inclusive of Clause 18.— 
Special Rates and Provisions. 

(b) The termination/redundancy provisions pre- 
scribed in Clause 14.—Termination/Redun- 
dancy of Part II—Construction Work of the 
Metal Trades (General) Award 1966 No. 13 
of 1965 shall apply to employees engaged 
under the terms of the Engine Drivers' 
(Building and Steel Construction) Award No. 
20 of 1973. 



(c) Each employee on commencing employment 
on site shall be provided with one pair of 
safety boots free of charge and be paid $0.06 
for each hour worked for the maintenance of 
these boots. The supply of boots shall not 
apply to employees who at the date of this 
Order have already been supplied with a pair 
of safety boots free of charge. 

(2) This Order shall have effect from the 8th day of 
March 1993 and shall apply until practical 
completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 682 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 May 1993. 

Order. 
WHEREAS, having heard Mr D. Kucan on behalf of the 
applicant and Mr G. Maguire on behalf of the respondent; 
and 

Whereas, having inspected the Robb Jetty operations with 
an Inspector from Department of Occupational Health, 
Safety and Welfare of Western Australia for the purpose of 
ascertaining whether there was any merit to the alleged 
health and safety hazards of operating a 43 man team on the 
mutton chain; and 

Whereas, the Commission has now received a report from 
Department of Occupational Health, Safety and Welfare of 
Western Australia with respect to the above and the report 
concludes that the operation of the 43 man team on the 
mutton chain would be hazardous to the health and safety 
of the employees concerned; and 

Whereas, the Commission, without expressing a view on 
the industrial merits of the claim, accepts the findings of 
Department of Occupational Health, Safety and Welfare of 
Western Australia; 

Therefore, the Commission hereby Orders— 
That the claim be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western 

Australia 
and 

State Energy Commission of Western Australia 
No. CR 712 of 1992. 

COMMISSIONER O.K. SALMON. 
21 April 1993. 

Reasons for Decision. 
THE COMMISSIONER; This matter was referred for 
hearing and determination pursuant to s44(9) of the 
Industrial Relations Act 1979. The Metal and Engineering 
Workers' Union—Western Australia, claims that the State 
Energy Commission of Western Australia has acted unfairly 

against Mr Laurence Satie, a tradesperson's assistant 
employed at the Muja Power Station—and a union shop 
steward, and it seeks an order from the Commission 
requiring SECWA to take appropriate action to overcome 
the alleged unfairness. 

Mr Satie received a letter dated 4 December 1992 from 
SECWA management at the station stating that on 3 
December 1992 whilst making enquiries on behalf of a 
union member in the time clerks' office he was abusive to 
the clerks therein, and that generally he had conducted 
himself in an abusive and offensive manner. Furthermore the 
letter stated that contrary to arrangements entered into 
between himself and Mr House, his interim supervisor, on 
2 December Mr Satie was absent from his place of work 
without the permission or knowledge of his supervisor. He 
was advised that he would not be paid for the period of his 
absence from work and that overall his behaviour consti- 
tuted serious misconduct. He was further advised that any 
repetition of his behaviour will result in a term of suspension 
up to four weeks or dismissal. A copy of the letter was to 
be placed on his file. 

This letter followed meetings on 3 December between Mr 
Satie accompanied by Mr K. Metcalfe, another union stop 
steward, and Mr T. Harvey, station maintenance superinten- 
dent, with Mr J. Henderson, management accountant, on 
behalf of SECWA. These meetings were said to constitute 
an enquiry into Mr Satie's behaviour and their outcome, the 
advice in the letter of 4 December, is claimed by the union 
to have been reached according to unfair procedures 
followed during that enquiry. 

SECWA called nine witnesses to testify in support of its 
actions and conclusions concerning Mr Satie's behaviour, 
including three time clerks who were present in the office 
at the time in question and a mechanical maintenance 
foreman who was present in the office for part of that time. 
In fact my findings in this matter so far as they concern Mr 
Satie's alleged misbehaviour in the time clerks' office turn 
principally on the testimony of these persons and I will go 
to it now. 

Mrs Jeanette Martin is employed at the station as an 
acting time clerk. She has been employed by SECWA for 
six years, two years as time clerk. She is the time clerk most 
directly involved in the case against Mr Satie. 

It is common ground that Mr Satie approached Mrs 
Martin with a problem concerning the repayment of money 
wrongly paid as wages to a union member represented by 
Mr Satie. Mrs Martin's complaint was that Mr Satie had 
accused her of harassing the union member. She said that 
while she tried to explain her position, Mr Satie interrupted 
her, and when she did have a chance to explain Mr Satie 
became loud and aggressive towards her. He was also 
offensive and abusive according to Mrs Martin's testimony. 
He told Mrs Martin that the problem arose out of her 
mistake; that it was her problem; and that she had to fix it. 
He said that she was immature and that she should grow up. 

Mrs Martin also testified that the union member con- 
cerned came to the office some 15 minutes after Mr Satie's 
departure and apologised for Mr Satie's behaviour saying 
that he did not wish to be represented in the manner 
complained of nor did he wish to see Mrs Martin upset. 

The foregoing observations deal with the substance of 
Mrs Martin's evidence in chief. However, it becomes quite 
clear from the rest of her testimony together with that of Mr 
Carter that the scene in the time clerks' office changed from 
being an exchange between Mrs Martin and Mr Satie to a 
heated exchange between Mrs Martin and Mr Carter on the 
one side and Mr Satie on the other. 

Given the changed circumstances in the office it is to be 
noted, importantly, that whereas at first Mrs Martin said that 
Mr Satie became loud and aggressive after she was able to 
explain her point, thus suggesting that Mr Satie was loud and 
aggressive early in the exchange between the two of them, 
she said in cross examination that Mr Satie became loud and 
aggressive after Mr Carter came to offer her his assistance. 
Furthermore, while Mrs Martin said she felt physically 
threatened, apparently her fears in this regard arose after Mr 
Carter's arrival. Mr Satie's alleged offensiveness was 
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described by her as an insinuation that there might have been 
something "going on" between herself and Mr Carter. She 
alleged that Mr Satie said to Mr Carter "just what is your 
interest in this Richard? Are you acting as a time clerk, or 
out of concern for Jeanette?" 

If Mr Satie is guilty of treating Mrs Martin, or making 
insinuations, as alleged, 1 do not think he is excused because 
of Mr Carter's intervention in the exchange between himself 
and Mrs Martin. Nor do I think that Mr Carter's arrival on 
the scene would be justification for loud and aggressive 
behaviour towards him. However, it might have been 
different if Mr Carter's attitude was in fact questionable 
towards Mr Satie. That is a possibility; and while I put it no 
higher than that, nevertheless it is a possibility that should 
not be overlooked in reaching conclusions about the 
seriousness of the misconduct as alleged overall on Mr 
Satie's part. Nor should it be overlooked that Mrs Martin 
appears not to have been sufficiently grieved to report the 
alleged misconduct to her superior immediately. 

I am not to be understood as saying that Mr Satie is not 
open to criticism. I think he probably did press his complaint 
too far with Mrs Martin, and for too long, when it was 
probably quite clear to him that she was in no position to 
do much, if anything about it. Given the amount of money 
involved I think he should have taken his enquiries to a 
higher level instead of showing impatience with Mrs Martin 
in the early part of the developments in the time keepers' 
office. I have regard for Mrs Martin's allegations of 
insinuations made by Mr Satie towards her in the questions 
he put to Mr Carter. I accept that the questions were asked 
and I think they were inconsiderate and uncalled for. 
Ironically they indicate immaturity on Mr Satie's part and 
he is hardly in any position to accuse Mrs Martin of being 
immature—as I think he did. However, I do not think that 
the questions need be taken to mean that something was 
"going on" in the sense I think Mrs Martin meant. 

Mr Satie was alleged to have stood over Mrs Martin. On 
the evidence I find that there was probably no aggressive- 
ness in his stance at all before Mr Carter arrived and given 
the attitudes adopted after that I do not accept the evidence 
of Mr Satie standing over Mrs Martin as reliable. 

All points considered I do not think that Mr Satie 
misconducted himself in the time clerks' office in ways that 
would justify the description of serious misconduct as it was 
put to him in the letter of 4 December. 

The circumstances surrounding Mr Satie's alleged mis- 
conduct in the time clerks' office are not those before their 
Lordships in Wilson vs. Racher CA (1974) ICR 428; but the 
principles relied upon in that case are of some assistance to 
me. 

In Wilson vs Racher the language used by the employee 
to the employer was not in the opinion of the trial judge, able 
to be condoned. However the judge held that despite the 
language used by the employee his dismissal was wrongful. 
The salient fact was that the employee had retaliated with 
obscene language against a trivial complaint and some 
provocation from the employer. 

There are recent cases decided by the Commission which 
provide examples of employees being unfairly treated by 
having accusations of misconduct recorded against them, 
thus making them susceptible to instant dismissal on later 
occasions when misconduct may be further alleged, and 
being dismissed because of their activities on behalf of 
employees whom they represent in the workplace (Electrical 
Trades Union vs Robe River Iron Associates, 68 WAIG 
1317. See also Full Bench on appeal, 68 WAIG 2035. 
Transport Workers Union vs Portius Pty Ltd t/a Flash Foods, 
70 WAIG 4187. See also Full Bench on appeal 71 WAIG 
19). These cases show the extent to which steps are taken 
against employees who exercise their rights in opposition to 
their employers' wishes or plans. Workplaces are not always 
the fairest places for shop stewards, more especially when 
they are diligent in that role, and it is usually no surprise that 
a union or shop steward will allege victimisation when some 
form of disciplinary action occurs or shop stewards are 
dismissed. 

These observations notwithstanding, the decision of the 
Full Bench in the Robe River case cited above shows that 
not even the Commission's knowledge of an employer's bad 
record of industrial relations will be enough to support 
allegations of unfairness by the same employer in another 
case. Perhaps there is an inconsistency between that 
reasoning and that which permits recorded events of 
misconduct by employees as evidence in justification of 
their eventual summary dismissal, but, in my opinion, the 
apparent difference in approach, and the fact that recorded 
instances of alleged misconduct may be decisive material in 
cases where dismissal is being considered, point to the care 
that needs to be taken before alleged misconducts are 
committed to writing and put on record. 

The evidence does not show me that Mr Harvey and Mr 
Henderson have considered the evidence of events in the 
time clerks' office as I have. That is to say as evidence of 
an escalation in tension because of a third party's 
intervention in an exchange between Mr Satie and Mrs 
Martin. In the end that intervention might have been entirely 
justified and proper conduct by Mr Carter in support of a 
colleague. But that is not the point. In my opinion the 
unfolding events of the whole story were not considered, and 
given the demands of fairness if the whole story was 
considered there may have been a different conclusion 
reached regarding the seriousness of Mr Satie's actions. 

Mr Aberle is station manager. He viewed the outcome of 
the enquiry conducted on 3 December and reported to him 
by Mr Harvey in the light of his own obligations as manager 
to provide a workplace in which time clerks will not be 
harassed, whilst being aware that they are open to that 
possibility. It was not only Mr Aberle's belief that time 
clerks should not be subjected to that kind of treatment, but 
also that a clear message should be sent out to all employees 
that harassment will not be tolerated by management in 
future. 

There is also the question of Mr Satie's absence from the 
workplace with the consent of his supervisor. My finding in 
this respect is that he did misconduct himself in this respect 
as charged. 

Of course Mr Aberle is correct to say that as manager he 
must discharge the obligations he owes to the station's 
employees. But he must do so fairly and even though he may 
have been convinced of some misconduct on Mr Satie's part 
fairness required that he have full regard for Mr Satie's 
circumstances as well. Given the message conveyed by the 
letter of 4 December to Mr Satie concerning future adverse 
possibilities regarding his employment and that Mr Satie has 
misconducted himself in an abusive manner towards time 
clerks, in my opinion the question is not that Mr Satie has 
been dealt with unfairly or that he has received a letter 
concerning his conduct, but whether in all of the circum- 
stances the contents of that letter are fair and should have 
been approved, more especially the mention of "serious" 
misconduct, and the warnings of possible four weeks' 
suspension or dismissal. 

In my opinion SECWA's interests would be protected and 
fairness would apply to Mr Satie if a letter in the terms I have 
proposed in the minutes of proposed order is conveyed to 
Mr Satie. 

During proceedings in Collie I heard objections raised 
against the admission of certain evidence. The point of the 
objection was that the evidence was inadmissible because 
it went beyond the question raised in the matter referred for 
arbitration. That point was said to be supported by the fact 
that Mr Grealy for SECWA had earlier recorded his 
acceptance of the scope of the question raised. 

As I said at the time, in matters of this kind it is what I 
think that is important. The Commission is not a court of 
pleadings. It is a court of record, but not a court of law. It 
is a specialist tribunal enjoined by statute to exercise its 
jurisdiction according to equity, good conscience and 
substantial merit. It is not bound by the rules of evidence 
and may inform itself in a just manner. In deciding cases 
according to equity (fairness) the Commission is bound to 
have regard for the interests of the persons immediately 
concerned. Moreover, pursuant to s.23(l) of the Act the 



1628 

Commission's jurisdiction is to enquire into and deal with 
industrial matters. 

In my opinion it is simply not a viable proposition that 
an enquiry into the circumstances surrounding Mr Satie's 
position without regard for the events which took place in 
the time clerks' office. Indeed I think that Mr Satie's 
interests have been served by doing so. Moreover, Mr 
Handmer dealt with all of the evidence raised by SECWA 
in a very competent manner and was clearly not disadvan- 
taged by it in his representation of Mr Satie. 

Minutes of a proposed order will now issue and the parties 
are requested to advise my associate of their requirements 
in this respect. 

Appearances: Mr R. Handmer appeared on behalf of the 
applicant 

Mr A. Grealy appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
State Energy Commission of Western Australia 

No. CR 712 of 1992. 
COMMISSIONER O.K. SALMON. 

11 May 1993. 

Order. 
HAVING hehrd Mr R. Handmer on behalf of the Applicant 
and Mr A. Grealy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the letter to Mr L. Satie dated 4 December 1992 
regarding alleged serious misconduct on his part on 3 
December 1992 be withdrawn and that he be given a 
letter by the State Energy Commission in the following 
terms- 

Due to your conduct in the time clerks' office 
at Muja Power Station on 3 December 1992, and 
the fact that you absented yourself from your place 
of work without permission, you are reminded that 
while the station management recognises your 
position as shop steward for the Metal and 
Engineering Workers Union the relationship be- 
tween yourself and SECWA is that of employer 
and employee pursuant to a contract of service. 

Furthermore, the modem basis of the employ- 
ment relationship is fairness, which by definition 
requires each party to have proper regard for the 
other's interests. 

As long as you act fairly towards SECWA with 
due regard for its interests you will be afforded all 
of the privileges and arrangements customarily 
afforded by SECWA to union shop stewards. If 
you do not so act, fairness does not require 
SECWA to afford you these privileges and 
arrangements, nor will it do so. 

You are also advised that you will not be paid 
for the period you absented yourself from your 
place of employment without the required permis- 
sion. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

United Construction Pty Ltd and Others. 
No. CR 200 of 1993. 

COMMISSIONER R.N. GEORGE. 
14 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: On 3 May 1993 the Metals and 
Engineering Workers' Union—Western Australia, filed in 
the Commission for a conference pursuant to S.44 of the 
Industrial Relations Act 1979. The grounds upon which the 
application was made are set out in a Schedule to the 
Application in the following terms: 

" At 12.45 p.m. on Thursday, 29th April last, a hopper 
was demolished on the site of Australian Iron and Steel, 
Kwinana. This site is adjacent to the HIsmelt construc- 
tion site and a written procedure is in place for 
demolition of structures at A.I.S. for the safety of 
employees at HIsmelt. 

M.E.W.U. members employed on the HIsmelt site 
claim the demolition procedure was breached by the 
Management of Davy Minenco, Project Managers, by 
failing to notify contractors of the lunch-time drop. A 
post-demolition inspection did not take place to 
ascertain whether or not employees were exposed to a 
health risk as clearance access to the A.I.S. site was 
denied to contractors. 

Union members at the HIsmelt site claim payment 
for time lost as a result of the incident: Thursday night 
shift, Friday day shift and Friday night shift. " 

The named Respondent to the Application was Davy 
Minenco Joint Venture (hereinafter referred to as Davy 
Minenco). 

The matter was listed for conference on 4 May 1993 and 
in those proceedings Ms Crowhurst (of counsel) for the 
Respondent correctly submitted that Davy Minenco as 
Project Manager was not an employer of labour on the 
HIsmelt site and that the Commission lacked jurisdiction to 
deal with the claim against it. 

Also present at the conference were representatives of the 
other site unions (ie The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch, The Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch) 
and three of the site contractors (ie A.I.R. Installations 
Services, Western Construction Co., United Construction 
Pty Ltd and Transfield Electrical). There was no representa- 
tive present for Sapeng Liquid Gas which the Commission 
was informed was the only other contractor on site affected 
by the dispute. With the agreement of all those present the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and The 
Australian Builders' Labourers' Federated Union of Work- 
ers—Western Australian Branch) were joined as Applicant 
parties and each of the site contractors identified above, with 
the exception of Sapeng Liquid Gas, who was not 
represented, were joined as Respondent parties. Davy 
Minenco, who it was conceded was not an employer of 
labour on site, was struck out as a party to proceedings. 

Having attended to the deficiencies in the application the 
conference proceeded in an attempt to resolve the issues in 
dispute between the parties. In the end result there was no 
resolution and being satisfied that further conciliation would 
be of no avail the Commission referred the matter for 
hearing and determination. The question before the Com- 
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mission as recorded in the Memorandum to the reference is 
as follows: 

The Applicant Unions claim that the agreed proce- 
dure to be followed when major plant demolition takes 
place in relation to the B.H.P. site adjacent to the 
Hlsmelt site was breached, consequently causing 
industrial action to be taken. In the circumstances the 
Applicant Unions claim that employees on site be paid 
for the following periods during which the industrial 
action occurred. 
Thursday day shift 30 minutes 

night shift 8 hours 
Friday day shift 8 hours 

night shift 8 hours 
Monday day shift 6 hours 

night shift 8 hours 
The Respondent employers object to the claim and oppose 

any payment being made. " 
The matter proceeded to hearing on 6 May 1993 at which 

time Sapeng Liquid Gas was also joined as a party to 
proceedings. 

The background to the dispute may be summarised as 
follows: 

A written procedure entitled "Procedure to be Followed 
When Major Plant Demolition Takes Place", (hereinafter 
referred to as the procedure) has applied in relation to the 
removal of equipment on the B.H.P. site adjacent to the 
Hlsmelt construction site since approximately mid February 
1993. The procedure was developed and agreed in proceed- 
ings before the Commission convened as a consequence of 
concerns by employees on the Hlsmelt site about a lack of 
information as to when demolitions were to occur, the 
possibility of exposure to dust created during demolition and 
whether the dust constituted a health hazard. The procedure 
relied in its operation on the close cooperation of Alex 
Fraser Pty Ltd, the demolition contractor on the B.H.P. site. 
Apart from it having a role in the procedure, Alex Fraser Pty 
Ltd had no other connection with the activities of the 
Hlsmelt site. 

Demolition continued on the B.H.P. site under the 
procedure without incident until Thursday, 29 April 1993 
when the alleged breach by Davy Minenco resulted in all 
employees on site withdrawing their labour from 3.00 pm on 
that day until the commencement of the day shift on Monday, 
3 May 1993 and again from 9.00 am on 3 May 1993 until 
the commencement of the day shift on Tuesday, 4 May 1993. 
Between February 1993 and the date of the dispute there had 
been approximately 58 demolitions on the B.H.P. site of 
which 8 where categorised as "major" and subject to the 
demolition procedure. The 50 which did not fall in that 
category where referred to as "small drops" and involved 
plant and equipment in a range of sizes and configurations 
weighing between approximately 2 to 25 tonnes. 

The evidence before the Commission indicated some 
departure from the agreed procedure from the time of its 
implementation in that Mr P. McKellar, the employee of 
Alex Fraser Pty Ltd who had responsibility for initiating the 
procedure by informing nominated employer and union 
representatives of demolition programming, also independ- 
ently notified Davy Minenco, the Department of Occupa- 
tional Health, Safety and Welfare and B.H.P. There was also 
evidence that on 5 occasions no representatives of the Union 
nominated Australian Health Services attended inspections 
and on one occasion there was no attendance at the 
inspection by any of the nominated representatives. Despite 
this no complaints where raised by any of the participants 
in the procedure and until the incident of 29th April 1993 
it had proven to be effective for the purpose for which it had 
been devised. 

As to the incident on 29 April 1993, the following 
findings of fact are able to the made from the evidence: 

1. At about 12.45 pm on 29 April 1993 a piece of 
equipment described as a coke dust hopper was 
demolished on the B.H.P. site adjacent to the 
Hlsmelt Construction site. The hopper was of a 
typical inverted pyramid type suspended in a steel 
frame. The structure measured approximately 6 

metres in height and weighed around 20 tonnes. 
Photographs of the structure submitted in evi- 
dence [Exhibit A] showed an iron clad super 
structure on top of the hopper which had been 
removed by crane prior to demolition. 

2. The coke dust hopper had been the subject of a 
pre-demolition inspection on 1 April 1993. The 
inspection was unscheduled and held as a matter 
of convenience in conjunction with an inspection 
of one of the 8 "major" demolitions that were 
carried out under the procedure. 

3. The inspection of the coke dust hopper revealed 
that no hazardous materials were present. 

4. The coke dust hopper was located within 1.5 
metres of a boundary fence between the B.H.P. 
and Hlsmelt sites and within 50 metres of what is 
known as the "Warehouse", which I understand 
to be the office of Davy Minenco. The nearest 
point at which construction work was being 
carried out was said to be approximately 300 
metres from the point at which the demolition 
occurred. 

5. At or about 10.30 am on 29 April 1993 Mr P. 
McKellar of Alex Fraser Pty Ltd visited the Davy 
Minenco office and while there informed both Mr 
Ashley, the Davy Minenco Project Manager and 
Mr Gildare, the Davy Minenco Safety Officer, that 
the coke dust hopper was to be demolished at 
12.45 pm that day. 

6. No attempt was made by Mr McKellar to contact 
either the nominated employer representative or 
the nominated union representative in accordance 
with the procedure as he did not consider it to be 
a "major" plant demolition. Mr McKellar consid- 
ered the coke dust hopper to be within the same 
category as some 50 other pieces of equipment 
which had been demolished and fell within the 
size range of between 2 and 25 tonnes. 

7. Demolition was effected by what was described 
as the "hinge method". This method involves 
pulling out 2 of the 4 legs of the structure 
supporting the coke dust hopper and allowing it 
to fall under its own weight. 

8. The impact of the coke dust hopper hitting the 
ground was felt by some employees in the crib 
huts where they were on their lunch breaks. 

9. Wind conditions at the time carried any dust 
arising from the demolition away from the 
Hlsmelt construction site. 

10. Following the lunch break some employees asked 
their safety representatives whether a demolition 
had taken place and why they had not been 
notified in accordance with the procedure. 

11. Enquiries made by safety representatives indicated 
that the Respondent employers had no knowledge 
of the demolition which had taken place. 

12. Safety representatives Reed and Harvey spoke 
with both Mr Ashley and Mr Gildare of Davy 
Minenco to ascertain what had occurred. Both Mr 
Ashley and Mr Gildare indicated that they were 
aware of the demolition but were unable to 
provide adequate answers to questions raised with 
them at that time. It was also said, and there is no 
evidence to the contrary, that Mr Gildare gave 
conflicting responses during that meeting. A third 
safety representative, Mr Donegan, visited the 
location where the demolition had taken place to 
see for himself what had occurred. 

13. In a facsimile dated 21 April 1993 to all 
contractors, which was also posted on site notice 
boards, Davy Minenco made the following state- 
ment "Personnel are advised this is the final drop 
in the demolition programme" [Exhibit 1]. This 
advice related to a demolition which took place on 
22 April 1993 and was common knowledge on the 
site. 
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14. Because of conflicting information provided by 
Mr Gildare Messrs Reed, Harvey and Donegan 
sought a meeting with Mr Oxley, Finance Admin- 
istration & Personnel Manager for Davy Minenco. 
This was unsuccessful as Mr Oxley was at a 
luncheon with other senior management personnel 
and not available for the afternoon. 

15. In the absence of Mr Oxley the receptionist called 
Mr Gildare who still wasn't able to provide 
adequate answers but who undertook to investi- 
gate the matter. 

16. At about 2:45 pm Mr Gildare informed the safety 
representatives of the outcome of his enquiries and 
observed that advice in accordance with the 
procedure had not been necessary because of the 
size of the equipment demolished and the method 
of demolition utilized. 

17. The workforce met in a slopwork meeting at 3:00 
pm on 29 April 1993 and as a result of what had 
occurred resolved not to return to work until 
Monday, 3 May 1993 at which time specific 
information was required to be provided by Davy 
Minenco. The action was taken by the workforce 
as a form of protest against Davy Minenco for the 
following reasons: 

(i) concern about what was perceived to be a 
breach by Davy Minenco of an agreed 
procedure; 

(ii) a perception that safety was a matter taken 
lightly by Davy Minenco; and 

(iii) an alleged poor site safety record. 
18. On Friday, 30 April 1993 three safety representa- 

tives where called to an emergency safety meeting 
to be held on site at 10:00 am. Although all site 
representatives where not able to be contacted and 
were not present, an inspection of the coke dust 
hopper demolition area was held. A representative 
of the Department of Occupational Health, Safety 
and Welfare was also included in the inspection. 
All of the material associated with the demolition 
had by then been removed and the area was 
declared to be safe. 

19. On Monday, 3 May 1993 the employees returned 
to work but again left the site at about 9:00 am 
because a letter promised by Davy Minenco 
confirming that there would be no more demoli- 
tions had not been made available. 

20. Work resumed normally on TUesday, 4 May 1993. 
21. At no time during the period 29 April 1993 to 3 

May 1993 were the site safety or dispute resolu- 
tion procedures invoked. 

Mr Bull for the respondent employers made a submission 
that there was no case to answer. In Mr Bull's submission 
the industrial action and the initial claim were directed at 
Davy Minenco and there was no evidence of any fault by 
the Respondent employers. He further submitted that the 
subsequent claim against the Respondent employers was an 
unsustainable attempt to obtain a payment for lost time 
through an application which was initially filed against 
Davy Minenco and was therefore incompetent. Mr Bulls 
submission was rejected by the Commission for the reason 
that the Application before it, as varied by leave and with 
the consent of all parties joined to it, raised an industrial 
matter which required resolution on the facts and on merit. 
On what had been put, the Commission was not persuaded 
that there was no case to answer. 

1 turn now to deal with the question of whether the claim 
for the payment of time lost as a result of the dispute has 
been made out. 

The claim before the Commission is not one for payment 
pursuant to section 28 of the Occupational Health, Safety 
and Welfare Act 1984. In essence, what is being said is that 
a procedure agreed under the auspices of the Commission 
to ensure that the health and safety of the workforce on the 
Hlsmelt site would not be put at risk had been breached 
through the failure of Davy Minenco to act on advice given 

to it by Mr McKellar of Alex Fraser Pty Ltd. The industrial 
action which followed was in protest against the way in 
which Davy Minenco handled the matter and what was seen 
to be a generally poor attitude to safety of site. In these 
circumstances it is claimed by the Applicant unions that 
there is an element of mutual responsibility to be borne in 
relation to the industrial action which occurred which 
justifies the claim for payment of lost time. In the alternative 
it was submitted that Davy Minenco failed in its duty of 
care. At the very least it is claimed that payment should be 
made for time lost up to 11:30am on Friday, 30 April 1993, 
that being the time at which an inspection was carried out 
and it was confirmed that no hazard existed as a result of 
the demolition. 

Having considered all of the material before the Commis- 
sion I am not persuaded that a case for payment for any of 
the period during which the employees absented themselves 
from work between 29 April 1993 and 4 May 1993 is made 
out. 

The fundamental principle against which the claim is to 
be tested is summarised in the Law of Employment, 
Macken, McCarry and Sappideen, Third Edition, at page 
108 at follows: 

'' The duty to render service and the duty to pay wages 
or salary are dependent duties, and failure to render the 
service contracted for absolves the employer from the 
obligation to pay, not because the employee is in breach 
of the contract, which he is, but because the very terms 
of the contract so provide. The extent of the service 
which can be required of the employee is defined by 
reference to the range of lawful orders which may be 
given to the employee. The service will normally be 
work, but need not be confined to that and can include, 
for example, a readiness and willingness to work as, for 
example, where a worker is on call after hours. Whether 
readiness and willingness to work is sufficient to earn 
the wage will depend of the terms, express or implied, 
in any particular contract of employment. 

Of course common law recognises that it is not a lawful 
command to require employees to work in situations where 
their health or safety is at risk. It is not claimed, however, 
that such was the case in relation to the matter now before 
the Commission. The question therefore to be answered is 
whether there are extraordinary circumstances which would 
justify interference by the Commission in the exercise by the 
Respondent employers of their common law rights. 

In the matter now under consideration a procedure was 
put into place in an attempt to ensure that employees on the 
Hlsmelt site were aware of when a major demolition was 
to take place and to further ensure that their health and safety 
would not be placed at risk due to exposure to contaminated 
dust or other hazards. The procedure relied for its operation 
on the co-operation of Alex Fraser Pty Ltd, a demolition 
contractor engaged by B.H.P. to undertake work on its 
premises adjacent to the Hlsmelt site. The procedure 
required Mr McKellar of Alex Fraser Pty Ltd to contact 
nominated employer and employee representatives on the 
Hlsmelt site and those representatives in turn had responsi- 
bility for ensuring that certain things happened so that the 
workforce was informed that a major demolition was to 
occur and inspections both prior to and subsequent to the 
demolition could take place. 

Davy Minenco was not an employer and not part of the 
demolition procedure. However, for whatever reason, it was 
informed by Alex Fraser Pty Ltd of when demolitions were 
to occur. On the evidence, Davy Minenco exercised a 
monitoring role using the advice received from Alex Fraser 
Pty Ltd in relation to scheduled demolition times. 

It is fair to say that the way in which Davy Minenco 
conducted itself as project manager on the Hlsmelt site 
resulted in it becoming involved in issues which normally 
concern only employers and their employees, thus exposing 
itself to direct approaches from employee representatives 
and in it becoming the vocal point, on occasions, in disputes. 
In these circumstances it is not difficult to envisage 
situations where simple issues could become difficult and 
confused either through misunderstanding or through the 



deliberate intentions of individuals. At best it could be said 
in this case that what was a simple matter which should have 
been resolved by effective communication between em- 
ployer and employee became difficult and confused because 
of misunderstandings and this culminated in strike action in 
protest against Davy Minenco. The matter was not well 
handled by Davy Minenco management when approaches 
where made to it by representatives of the HIsmelt 
workforce and to that extent it could be said, as it was put 
by Mr Hodgson for the Applicant unions, that there was an 
element of mutual responsibility which rested with Davy 
Minenco. However, Davy Minenco is not an employer and 
even if it were found that its actions (or lack of action) 
contributed to the cause of the industrial action taken, there 
is no power for the Commission to make any order against 
it. 

Nevertheless, what happened was this. A demolition 
occurred of a piece of equipment approximately 6 metres in 
height and 20 tonnes in weight. The equipment demolished 
was one of approximately 50 which in terms of weight fell 
within the range of 2 tonnes to 25 tonnes. These were treated 
as "minor" demolitions to which the procedure did not 
apply. There were 8 demolitions which fell within the 
"major" category and to which the procedure was 
effectively applied on each occasion, despite, in some 
instances, departure from the letter of the procedure. While 
there is no definition of what constitutes a "major" 
demolition for the purposes of the procedure, that had never 
been an issue in the two and a half months in which it had 
operated, except in the case of the coke dust hopper. 

It was known from an inspection held on 1 April 1993 that 
there were no hazardous substances associated with the coke 
dust hopper and its demolition raised no health or safety 
issues. This fact and the relevance of the distinction between 
"minor" and "major" drops which had occurred in the past 
should have been readily ascertainable on reasonable 
enquiry and proper response. If it was not, site procedures 
existed to ensure that such issues are able to be resolved. 

Davy Minenco is not an employer as previously stated 
and had no role in the demolition procedure. Despite the fact 
that the Respondent employers had no knowledge of the 
demolition in question it is curious that the employer 
representatives sought out and pursued Davy Minenco on 
the matter. The proper course would have been to invoke 
either the site safety or dispute settlement procedures which 
would have automatically called into play those persons 
with the capacity and responsibility to resolve issues of 
concern. Instead information was sought and eventually 
obtained from Davy Minenco and a site meeting which 
followed resulted in a decision by the workforce to withdraw 
its labour until Monday, 3 May 1993. This was a decision 
taken by the workforce itself without reference to its union 
officials and not in relation to any dispute with its employers 
but rather as a display of protest against a third party. 

Nowhere in the evidence is there anything which would 
permit a conclusion that the respondent employers were at 
fault or contributed to the cause of the industrial action 
which occurred. In those circumstances it would be patently 
unfair to place on them the burden of paying for lost time 
as a result of the industrial dispute which occurred between 
the 29 April 1993 and 4 May 1993. 

For all of the reasons set out above the application is to 
be determined by an order of dismissal. 

Appearances: Mr N. Hodgson for the Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch), the Metals and Engineering Workers' 
Union—Western Australia, The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and The Australian 
Builders' Labourers' Federated Union of Workers—West- 
em Australian Branch. 

Mr G. Bull of behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

United Construction Pty Ltd and Others. 
No. CR 200 of 1993. 

COMMISSIONER R.N. GEORGE. 
14 May 1993. 

Order. 
HAVING Heard Mr N. Hodgson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), the Metals and Engineering 
Workers' Union—Western Australia, The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch and The 
Australian Builders' Labourers' Federated Union of Work- 
ers—Western Australian Branch and Mr G. Bull of behalf 
of the Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

EDITOR'S NOTE: Reasons for Decision and order pub- 
lished (73 WAIG 1349). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. CR 47 of 1993. 

COMMISSIONER A.R. BEECH. 
8 June 1993. 

Further Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby 
orders— 

(1) That the respondent shall pay to Mr K. Jamieson 
an allowance equal to 65% of the allowance 
prescribed in subclause 19(4) of the Recreation 
Camps (Department for Sport and Recreation) 
Award No. A 28 of 1985. 

(2) That the allowance prescribed in Order (1) shall 
be paid as from the 1 st day of September 1992 and 
shall continue to be paid whilst Mr Jamieson 
remains in his current position of Acting Warden 
in Charge at the Point Peron camp. 

(3) That the allowance prescribed in Order (1) shall 
be paid on the same basis as the allowance 
prescribed in subclause 19(4) of the Recreation 
Camps (Department for Sport and Recreation) 
Award No. A 28 of 1985. 

(Sgd.) A.R. BEECH, 
fL.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers. Western Australian Branch 
and 

Tip Top Bakeries. 
No. CR 127 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for hear- 
ing and determination pursuant to section 44 of the Act was: 

"Schedule. 
The claimant union claims that Ms Susan Hay was 

unfairly terminated from her employment with the 
respondent and seeks her reinstatement without loss of 
wages and entitlements. 

The respondent objects to and opposes the claim." 
(Schedule on file) 

Briefly the background to the matter is that Mrs S.P. Hay, 
an employee of the respondent for almost seven (7) years, 
had proceeded on annual leave. Before going overseas, Mrs 
Hay decided to obtain bread products from the respondent 
and went with her husband, son and her son's girlfriend to 
the respondent's premises on the evening of 26th February, 
1993 for that purpose. 

After showing her party those areas of the factory which 
were in operation at the time, Mrs Hay, her son and his 
girlfriend obtained a crate of bread and several single loaves, 
left the factory and placed them in the rear of the family 
vehicle. The party then returned and obtained further paper 
bagged product which was also placed in the rear of the 
vehicle. Mrs Hay was then spoken to by Mr C.A. Maxwell, 
the second shift Supervisor, about the product taken which 
he alleged were cakes and Mrs Hay responded that she had 
permission from the W.A. Manager, Mr Lee Boyd, to take 
what she wanted. She further suggested that Mr Maxwell 
could inspect the product in the vehicle, but he declined this 
invitation. 

As a result of these events, being reported by Mr 
Maxwell, the respondent initiated an investigation of the 
matter. Employees were interviewed by a private investiga- 
tor and provided written statements of the events to the 
respondent. Following a Managers' meeting, and after being 
interviewed by Mr Van Styn, Mrs Hay's services were 
terminated when she refused to resign. The matter was later 
reported to the Police by the respondent, however, no 
charges arose in the matter from that action. 

In summary, it is submitted, and evidence was given, that 
Mrs Hay was entitled to the product she took because of 
weekly "entitlements" of staff to one loaf of bread per 
working day and two loaves on a Friday, a total of six loaves 
per week. A further entitlement was due because Mrs Hay 
had a sum of $4.50 per week deducted from her wages so 
that she could take extra bread product on a weekly basis, 
and that money amount had been deducted from her pay, 
even though she was on annual leave. 

Secondly, it was contended that the product taken, was 
loaves of bread and bread rolls to which she was entitled and 
no cake/s were removed as alleged. 

Thirdly, that the dismissal was fatally flawed and 
therefore unfair because, on the respondents evidence, prior 
to Mrs Hay being interviewed about the allegations, the 
respondent had already decided that only her resignation or 
dismissal was to occur. Thus, the right to be heard, though 
apparently granted, was in fact meaningless as an irrevoca- 
ble decision had been taken prior to that exercise being 
undertaken by Mr Van Styn. 

For the respondent, it was strongly contended that as a 
result of the events of 26th February, 1993 a thorough 
investigation of the matter had been undertaken by a private 
investigator on the respondent's behalf, that as a result of 
interviews and written statements obtained from other 

employees present at the time, the respondent had reached 
a reasonably based conclusion that Mrs Hay had removed 
bread product in excess of her entitlement and had also 
removed cakes, the latter is an acknowledged instant 
dismissal offence, and therefore its conclusion that Mrs 
Hay's resignation or dismissal were the only options in the 
circumstances was fair and reasonable. 

Considerable reliance was placed upon the Reasons for 
Decision of Fielding C. and the authorities cited therein, in 
a decision of a Full Bench, "C" v. Quality Pacific 
Management Pty Ltd (73 WAIG @ pages 988-998) wherein 
the following appears: 

"As the Commission appears to have accepted, and 
in my view correctly accepted, in dealing with matters 
of this nature it is not necessary to establish, on 
balance, that the employee actually stole the money in 
question. Rather, as mentioned by the Court of Appeal 
in W. Weddel & Co. Ltd v. Tepper (1980) IRLR 96, 
it is sufficient that there be a reasonable and genuine 
belief by the employer in the guilt of the employee (see 
too: Dyjasek v. J. Mclntyre Ltd (1987) IRLR 18; 
Ulsterbus Ltd v. Henderson (1989) IRLR 251). The 
question in such cases is that stated by Arnold J. in 
British Home Stores Ltd v. Burchell (1978) IRLR 379 
at 380 as follows— 

"What the Tribunal have to decide every time 
is broadly expressed whether the employer who 
has charged the employee on the ground of the 
misconduct in question (usually, though not 
necessarily, dishonest conduct) entertained a 
reasonable suspicion amounting to a belief in the 
guilt of the employee of the misconduct at that 
time. That is really stating shortly and compendi- 
ously what is in fact more than one element. First 
of all, there must be established by the employer 
the fact of that belief; that the employer did 
believe it. Secondly, that the employer had in his 
mind reasonable grounds upon which to sustain 
that belief. And thirdly, we think that the employer 
at the stage at which he formed that belief on those 
grounds, at any rate at the final stage at which he 
formed that belief, had carried out as much 
investigation into the matter as was reasonable in 
all the circumstances of the case." 

Although that test was formulated for the purposes 
of the Trade Union and Labour Relations Act 1974 
(U.K.), in my view it is consistent with the test laid 
down for the purposes of the Industrial Relations Act 
1979 in Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service & Miscellaneous, WA Branch (1985) 65 
WAIG 385, namely whether the legal right of the 
employer to dismiss an employee has been exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. In this respect, I adhere 
to the observations I made in Mavromatidis v. TNT 
Security Pty Ltd (1987) 67 WAIG 1650. A similar view 
has since been expressed in Byrne & Frew v. Australian 
Airlines Ltd (1992) AILR 288 in respect of the Federal 
award provisions designed to ensure employees are not 
dismissed unfairly. Furthermore, the same approach 
has been adopted recently by the Full Industrial 
Commission of South Australia in Bi-Lo Pty Ltd v. 
Hooper (1992) 59 SAIR 342 in respect of the unfair 
dismissal legislation in that State, which is not 
dissimilar to the provisions under which the claim 
giving rise to these proceedings was initiated. At pages 
352-3 the Full Commission said— 

"In a case such as the present one where the 
employee is dismissed for misconduct in respect 
of dishonest dealing with the employer's property 
we do not believe it is a correct test to state as did 
the learned trial judge that the employer must 
prove, on the balance of probabilities, on the 
evidence submitted to the Commission, that the 
employee actually stole the goods, before it will 
escape a finding that a dismissal based upon such 
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an alleged theft is to be treated as harsh, unjust or 
unreasonable. 

Where the dismissal is based upon the alleged 
misconduct of the employee, the employer will 
satisfy the evidentiary onus which is cast upon it 
if it demonstrates that insofar as was within its 
power, before dismissing the employee, it con- 
ducted as full and extensive investigation into all 
of the relevant matters surrounding the alleged 
misconduct as was reasonable in the circum- 
stances; it gave the employee every reasonable 
opportunity and sufficient time to answer all 
allegations and respond thereto; and that having 
done those things the employer honestly and 
genuinely believed and had reasonable grounds 
for believing on the information available at that 
time that the employee was guilty of the miscon- 
duct alleged; and that, taking into account any 
mitigating circumstances either associated with 
the misconduct or the employee's work record, 
such misconduct justified dismissal. A failure to 
satisfactorily establish any of those matters will 
probably render the dismissal harsh, unjust or 
unreasonable." 

Furthermore, the Full Commission in the Bi-Lo Case 
(supra) considered the decision of the Industrial 
Commission of New South Wales in Court Session in 
Shop, Distributive and Allied Employees' Association, 
NSW Branch v. Jewel Food Stores (1987) 22IR 1 upon 
which the Appellant relied in these proceedings, to be 
"consonant" with such an approach (at p 354). In that 
case which, unlike this case, concerned a summary 
dismissal for dishonesty, it was conceded that there was 
no evidence to support the central allegation against the 
employee that she had been involved in the dishonest 
practices as alleged against her. There was thus no 
scope for it to be said that any suspicion of dishonesty 
was based on a reasonable belief. 

The Commission, in cases of this nature, is not 
dealing with the criminal law, but with the law of 
employment, an integral part of which is that a contract 
of employment may be terminated so long as it is not 
done unfairly. Legislation protecting employees from 
unfair dismissal does not require that in the case of 
alleged misconduct a contractual right to dismiss only 
be exercised in cases of proven misconduct but, rather, 
requires that it be exercised fairly, that is, that it not be 
abused. It seems to me difficult to say that an employer 
who acts reasonably has abused the contractual right of 
termination and it seems to me impossible to say that 
a person who has a genuine belief based on reasonable 
grounds that an employee is guilty of misconduct, acts 
unreasonably. The legal right to terminate must mean 
something and I cannot see how it can be said to have 
been exercised unfairly in the sense referred to in the 
Undercliffe Case (supra) if the employer genuinely 
believes, on reasonable grounds, that an employee is 
dishonest as, in my view, occurred on this occasion." 

(73 WAIG @ 997-998) 
From the evidence given, exhibits and submissions, the 

Commission finds, as to the disputed facts and these 
. findings reflect the Commission's preference as to the 

evidence to be accepted in the matter, as follows: 
(a) Mrs Hay removed bread products to which she 

was, in the main, entitled due to the weekly 
allowance for employees and the sum of money 
deducted from her wages weekly for extra bread 
products. 

(b) All employees were aware that unauthorised 
removal of cake products was an instant dismissi- 
ble offence. 

(c) From the evidence generally on this specific issue 
and particularly that of Mr Harding-Collis, Mrs 
Hay entered the cake room, obtained paper bags 

from atop the fire hydrant and placed cake 
products into the bags, some six in all on the 
evidence. Bread rolls were not what was put into 
the bags. 

(d) Mrs Hay, her son and his girlfriend then left the 
cake room carrying the paper bags, walked out of 
the premises to the employees car park and placed 
the bagged cake products into the rear of the 
family vehicle. 

(e) Upon a later challenge by the Supervisor, Mr 
Maxwell, as to cakes being removed, Mrs Hay did 
not directly deny that allegation but simply 
responded that she had permission to take what 
she wished from Mr Lee Boyd the State Manager. 

(f) Although there were some differences between 
the statements made to the employer, and the 
evidence given to the Commission by the same 
employees', the Commission accepts these were 
genuine errors and not due to any conspiracy to 
"get" Mrs Hay dismissed. 

(g) Mrs Hay's explanation of entering the cake room 
to place already plastic bagged bread rolls into 
paper bags for the additional protection thereof, 
the Commission simply cannot accept, in all of the 
circumstances described in the evidence. 

Whilst the Commission, as presently constituted, respect- 
fully accepts and adopts, for the reasons given by Fielding 
C. (op cit), that a reasonable belief of theft by an employee 
after a proper consideration of all the circumstances by the 
employer, constitutes sufficient grounds for dismissal of the 
employee. The question which remains here is whether the 
denial of the employee's right to be heard, before that 
decision was taken, was so fundamentally flawed as to the 
make the dismissal unfair having regard to the dicta of the 
Undercliffe Case (65 WAIG 325). 

This action initially cast severe doubt as to the fairness 
of the dismissal, however, the Commission from a consider- 
ation of all the evidence and material presented in the case 
concludes that the dismissal was, on balance, not unfair and 
the application is refused. 

Appearances: Mr A.J. Waddell appeared on behalf of the 
applicant. 

Mr P.G. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Tip Top Bakeries. 

No. CR 127 of 1993. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
28 May 1993. 

Order. 
HAVING heard Mr A.J. Waddell on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the claim be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 



PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lisa Johnson 

and 
Camillia Holdings t/a The Esplanade Hotel Fremantle. 

No. 195 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

1 June 1993. 
Order. 

THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
prosecution. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Patricia Elizabeth Lucas 

and 
City of Wanneroo. 
No. 446 of 1993. 

COMMISSIONER R.N. GEORGE. 
28 May 1993. 

Order. 
HAVING heard Ms L. Jennings on behalf of the Applicant 
and Mr G. Blyth on behalf of the Respondent in respect of 
the Application that the Respondent file and deliver further 
and tetter particulars of its Answer and Counter Proposal 
dated 9 February 1993, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That on or before 16 June 1993 the Respondent shall 
provide the Applicant with the following particulars: 

As to paragraph 6 
1. State the time and place at and the manner in 

which the Applicant is alleged to have assaulted 
Palmer. 

2. State the injury or injuries alleged to have been 
occasioned to Palmer. 

3. Insofar as the Applicant is alleged to have 
assaulted Nina Palmer without reasonable cause 
or provocation give particulars of the cause or 
provocation leading to the alleged assault. 

As to paragraph 7 
4. State the date time and the means including the 

names of relevant persons by which the Respon- 
dent allegedly became aware of the alleged 
assault. 

5. As to Particular (a) state the time place and 
duration of the interview and the substance of the 
communication in that interview. 

6. As to Particular (b) state the facts in support of the 
allegation that Grant Whittaker was of assistance 
to the Applicant. 

7. As to Particular (c) state the substance of the 
Applicant's responses (if any) to the Respondent's 
alleged request to give her version of events. 

As to paragraph 8 
8. State the substance of the claims allegedly made 

by Palmer. 
9. State the substance of the Medical Report and 

where and when the Medical Report may be 
inspected. 

As to paragraph 9 
10. State the facts in support of the allegation that the 

Applicant was assisted by Mr Bob Ruscoe. 
11. State the substance of the allegations put to the 

Applicant. 
12. Insofar as the Applicant was given an opportunity 

to comment on the matters stated if the Applicant 
commented on those matters state the substance 
of the Applicant's comments. 

13. State the substance of the medical evidence. 
14. State the duration of the interview. 

As to paragraph 10 
15. State the date of the second interview. 
16. State the times and places at which the two 

separate occasions alleged took place. 
As to paragraph 11 

17. Identify each and every circumstances referred to. 
18. State the substance of the Applicant's alleged 

admissions. 
19. Identify the evidence referred to. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew James Wisby 

and 
Arrow Transportables Pty Ltd. 

No. 458 of 1993. 
COMMISSIONER J.A. NEGUS. 

26 May 1993. 
Order. 

WHEREAS the applicant's agent filed with the Western 
Australian Industrial Relations Commission on 1 April 
1993, an application for Production of Documents pursuant 
to regulation 80 of the Industrial Relations Commissions 
Regulations 1985, and; 

WHEREAS the application was heard in a conference on 
7 May 1993, and; 

WHEREAS Mr Harry Zaurs for the respondent gave an 
undertaking that he would produce the required documents 
to the applicant by the close of business on Friday, 21 May 
1993, and; 

WHEREAS the applicant has now informed the Commis- 
sion that Mr Zaurs has failed to produce the documents 
which he undertook to produce; 

Now therefore, I, the undersigned Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That within 7 days of the date hereof the Respondent 
shall provide to the applicant: 
(1) Copies of all Andrew Wisbey's contracts regard- 

ing the sale/swap of any transportable buildings 
up to his finishing date. 

(2) Copies of records of all payments made to Arrow 
Transportables Pty Ltd for the following clients, 

(a) Mr & Mrs W Gorton 
(b) Mr & Mrs T Barber 
(c) Mrs N Smith 
(d) Mr G Allen 
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(3) All details regarding the deal between Arrow 
Transportables Ply Ltd and Mr Dairy! Bywaters, 
handled by Mr Andrew Wisbey. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Meat and Allied Trades Federation of Australia (Western 

Australian Division) Union of Employers 
and 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch. 

No. 668 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

12 May 1993. 
Order. 

THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Data General Australia Pty Ltd 

and 
Stuart James Marshall 

No. 773 of 1993. 
COMMISSIONER G.L. FIELDING. 

20 May 1993. 
Order. 

THERE being no appearance on behalf of the Applicant, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That leave be and is hereby granted for the 
application to be discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Rossi Elsbury 

and 
Fosseys (Australia) Pty Ltd. 

No. 835 of 1993. 
COMMISSIONER C.B. PARKS. 

1 June 1993. 
Order. 

WHEREAS on 24 May 1993 a Notice of Application was 
filed in the Commission wherein the applicant seeks Further 
and Better Particulars of the Answer and Counter Proposal 
to Application No. 277 of 1993, made pursuant to s.29(b) 
of the Industrial Relations Act 1979 and the Production of 
Documents in relation thereto; and 

Having heard Mr R.A. Lilburne (of counsel) on behalf of 
the applicant and Mr M.J. Heath (of counsel) on behalf of 
the respondent, in chambers on 1 June 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That Fosseys (Australia) Pty Ltd shall, no later than 
7 days from the date of this order— 

1. Furnish counsel for the applicant with full 
particulars of its Answer filed in relation to 
application No. 277 of 1993 on 31 March 
1993; and 

2. Produce to counsel for the applicant, for 
inspection, all books, papers or other docu- 
ments in its possession, power or control 
which relate to the matters of claim within 
application No. 277 of 1993, which are issues 
between the parties. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES— 
Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca Cola Bottlers, Perth and Others. 
No. 536 of 1993. 

Aerated Water and Cordial Manufacturing Industry Award 
1975 

No. 10 of 1975. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 55 of the Western Australian Industrial 
Gazette at page 548; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Aerated Water and Cordial Manufacturing 
Industry Award 1975 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 36.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Anglican Homes for the Aged and Others. 
No. 526 of 1993. 

Aged and Disabled Persons Hostels Award, 1987. 
No. A 6 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Vincent on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 67 of the Western Australian Industrial 
Gazette at page 2243; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Aged and Disabled Persons Hostels Award, 
1987 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 39. Structural Effi- 

ciency Implementation Tasks insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 39.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia. 
No. 540 of 1993. 

Ambulance Service Communication Centre Employees' 
Award 1991 

No. A 4 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 71 of the Western Australian Industrial 
Gazette at page 2061; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Ambulance Service Communication Centre 
Employees' Award 1991 be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 27.—^Training 

Allowance insert the following: 
Schedule A—Parties to the Award 

2. Clause 27.—^Training Allowance: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Mr P.S. Adams and Others. 

No. 542 of 1993. 

Animal Welfare Industry Award 
No. 8 of 1968. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 48 of the Western Australian Industrial 
Gazette at page 665; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Animal Welfare Industry Award be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 5th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Joyce Bros. WA Pty Ltd and Others. 

No. 544 of 1993. 

Bag, Sack and Tfextile Award. 
No. 3 of 1960. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 40 of the Western Australian Industrial 
Gazette at page 638; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Bag, Sack and Textile Award be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 5th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule 1—Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 30.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule 1—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 35.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Acme Bakery and Others. 
No. 545 of 1993. 

Bakers' (Country) Award 
No. 18 of 1977. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 58 of the Western Australian Industrial 
Gazette at page 807; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Bakers' (Country) Award No. 18 of 1977 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Baking Industry Employers' Association of Western 
Australia. 

No. 546 of 1993. 
Bakers' (Metropolitan) Award 

No. 13 of 1987. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 68 of the Western Australian Industrial 
Gazette at page 1206; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Bakers' (Metropolitan) Award No 13 of 
1987 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Schedule A from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C 

2. Clause 29.—Enterprise Hours: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Schedule A: Rename this Schedule as follows: 

Schedule C. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 30. Enterprise 

Agreements insert the following: 
Schedule A—Parties to the Award 

2. Clause 30.—Enterprise Agreements; After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

B.P. (Kwinana) Oil Refinery Pty Ltd and Another. 
No. 547 of 1993. 

B.P. Refinery (Kwinana) (Security Officers') Award 1978 
No. R 56 of 1978. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 
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And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 59 of the Western Australian Industrial 
Gazette at page 324; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the B.P. Refinery (Kwinana) (Security Offi- 
cers') Award 1978 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 29.—Structural Efficiency and Award Moder- 
nisation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
E.D. Gates Brushware Limited. 

No. 548 of 1993. 

Brushmakers' Award No. 30 of 1959. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Vincent on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 40 of the Western Australian Industrial 
Gazette at page 659; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5 th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—^Respondents 

2. Clause 35.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia—Western 

Australian Branch 
and 

Chep Handling Systems and Others. 
Nos 600, 602 to 606, 608, 612 to 615 and 617 of 1993. 

Case and Box Makers' Award 1952. 
No. 48 of 1951. 

Building Trades Award 1968. 
No. 31 of 1966. 

Earth Moving and Construction Award. 
No. 10 of 1963. 

Engine Drivers' (Building and Steel Construction) Award. 
No. 20 of 1973. 

Building Trades (Construction) Award 1987. 
No. R14 of 1978. 

Engine Drivers' (General) Award. 
No. R 21A of 1977. 

Foremen (Building Trades) Award 1991. 
No. A 5 of 1987. 

Monumental Masonry Industry Award 1989. 
No. A 36 of 1987. 

Particle Board Employees' Award 1964. 
No. 22 of 1964. 

Plywood and Veneer Workers' Award, 1952. 
No. 24 of 1952. 

Saw Servicing Establishments Award. 
No. 17 of 1977. 

Timber Yard Workers Award. 
No. 11 of 1951. 

COMMISSIONER A.R. BEECH. 
4 May 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the proceed- 
ings, taken from the transcript as edited by the Commission.) 
THE COMMISSIONER: These are a number of applica- 
tions by The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
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Australian Branch to be joined to twelve awards. Further, 
other unions conveniently described as other building unions 
have given warrants in favour of the applicant to enable 
them to be similarly joined to the application for the purpose 
of naming them also in the awards in question. 

The applicant has stated that the applications have been 
made because the union—or in the case of the awards to 
which a number of unions seek to be named, the unions—is 
not named as a party to the awards notwithstanding that the 
applicant was in one form or another party to the application 
which led to the making of the awards themselves in each 
respective case. 

The Commission is satisfied that the union, and where 
relevant the other building unions, are bodies which are 
envisaged by s.38(b) of the Act and that the applications are 
properly brought. Some of the respondents to the applica- 
tions appeared and objected to the making of an order in the 
terms sought particularly and possibly principally due to the 
perception that any order which may issue may have 
retrospective effect which may have unknown to uncertain 
consequences and for that reason the Commission should 
either refrain from making an order or dismiss the 
applications. 

The Commission has listened intently to the submissions 
made and with respect to all parties concerned, and that 
includes the applicant, the Commission sees the issue 
clearly in this manner. An application made pursuant to s.38 
of the Act involves the Commission exercising its discre- 
tion, and I am satisfied that in each case the union or unions 
should be joined to the respective awards. The Commission 
notes that there is merit in the view that properly the unions 
ought to have been named at an earlier time although I make 
the observation that to the extent that it is perceived that 
there is a problem with the union or unions not being so 
named, that problem was not apparent until recently. 
Without making any comment whether there is or is not a 
problem with those unions not being so named, I am 
satisfied that in the circumstances established today the 
applications in each case should be granted which will have 
the effect of conforming more closely with the scheme of 
the Act which gives the right to organisations named in 
awards to take certain action in relation to them and also to 
have the effect of restoring the status quo as it was seen prior 
to the difficulty referred to in the notice of application which 
was lodged by the applicant union. 

It was suggested that the intervention of the Building 
Trades Association of Unions of Western Australia (Associ- 
ation of Workers) in these proceedings was made in a 
manner which did not accord with the rules of that 
organisation. 1 do not see a need for that organisation to 
prove that an application has been made in conformity with 
its rules. There is a presumption of regularity made upon the 
making of an application to the Commission which I suspect 
requires something more than has been suggested this 
afternoon in order to be rebutted. 

An order will issue providing for a Schedule to be inserted 
into each award which has the effect of naming the 
organisation or as appropriate the organisations as parties to 
the award. The form of the amendment is in the form of a 
Schedule which Mrs Cawley will now distribute to you. 

The date of the variation will in each case be on and from 
today's date the 4th day of May 1993. 

Whilst much emphasis has been given to the concept of 
retrospectivity or even that there is ambiguity in the form 
of orders to issue, the parties are to note that I do not by these 
orders depart from the form of order varying awards which 
usually or customarily issue from this Commission. Given 
the presumption against retrospectivity (a reference to which 
is made in Como Investments v. FLAIEU (69 WAIG at 191, 
that decision being quoted only for the reference it contains 
and for no other purpose) I do not believe there is any 
justification for the fears of ambiguity or uncertainty which 
have been put this afternoon. For that reason I have not been 
persuaded to depart from the form or manner of the 
amendment which has stood the test of time within this 
jurisdiction. 

73 W.A.I.G. 

The document which is released to you now may be taken 
as the form of an order to issue and the parties will be given 
a document tomorrow which will clarify any opportunity 
they may wish to have to speak to the minutes of a proposed 
order. 

Appearances Ms M. Tome on behalf of the applicant and 
the intervening organisations. 

Mr B.D. Williams on behalf of respondents members of 
the Chamber of Commerce and Industry of Western 
Australia in applications numbered 600,603,604, 606,612, 
613, 614, 615, and 617 of 1993. 

Mr AJ. Heelan on behalf of respondents members of the 
Chamber of Commerce and Industry of Western Australia 
in applications numbered 602, 605 and 608 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Chep Handling Systems, 
No. 600 of 1993. 

Case and Box Makers' Award 1952. 
No. 48 of 1951. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Case and Box Makers' Award, 1952, be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 34.—Work 

Flexibility delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 34.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Coca Cola Bottlers Perth Pty Ltd and Others. 
No. 602 of 1993. 

Building Trades Award 1968. 
No. 31 of 1966. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr A.J. Heelan on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Building Trades Award 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 4th day of 
May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Bell Basic Industries Ltd and Others. 

No. 603 of 1993. 
Earth Moving and Construction Award. 

No. 10 of 1963. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Appendix A— 

Termination of Redundancy, Provisions—Local Govern- 
ment, Authorities delete Schedule of Respondents and insert 
in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Appendix A: Immediately following this Appendix 
insert the following: 

Schedule A—Parties to the Award. 
The following organisations are parties to this 

award: 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Following Appendix II 

delete Schedule A and insert in lieu the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Appendix II: Immediately following this Appendix 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule A: Rename this Schedule as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Civil & Civic Pty Ltd and Others. 

No. 604 of 1993. 
Engine Drivers' (Building and Steel Construction) Award. 

No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 4th day of 
May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Following Clause 35.— 

Superannuation delete 1st Schedule—Schedule of Respon- 
dents and insert in lieu 1st Schedule—Parties to the Award 
and 2nd Schedule—Schedule of Respondents and re-name 
2nd Schedule—Awards and Orders Replaced and 3rd 
Schedule—Special Site Provisions as follows: 

1st Schedule—Parties to the Award 
2nd Schedule—Schedule of Respondents 
3rd Schedule—Awards and Orders Replaced 
4th Schedule—Special Site Provisions 

2. Clause 35.—Superannuation: Immediately following 
this clause insert the following: 

1st Schedule—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. 1st Schedule: Rename this Schedule as follows: 

2nd Schedule—Schedule of Respondents. 
4. Re-name 2nd Schedule—Awards and Orders Replaced 

and 3rd Schedule—Special Site Provisions as 3rd Sched- 
ule—Awards and Orders Replaced and 4th Schedule— 
Special Site Provisions respectively. 

The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

Building Trades Association of Unions of 
Western Australia (Assocaition of Workers) 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

3. Schedule A: Rename this Schedule as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Adsigns Pty Ltd and Others. 

No. 605 of 1993. 
Building Trades (Construction) Award 1987. 

No. R14 of 1978. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr A.J. Heelan on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Appendix H— 

Casuarina Prison Project Stages One and Two delete 
Schedule A—^Respondents and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Appendix H—Casuarina Prison Project Stages One and 
Two: Immediately following this Appendix insert the 
following: 

Schedule A—Parties to the Award. 
The following organisations are parties to this 

award: 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

Coca Cola Bottlers Perth Pty Ltd and Others. 
No. 606 of 1993. 

Engine Drivers' (General) Award. 
No. R 21A of 1977. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Engine Drivers' (General) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 4th day 
of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Clause 23.— 

Superannuation delete Schedule "A"—Schedule of Re- 
spondents and Schedule "B"—38 Hour Week Provisions 
and insert in lieu the following: 

Schedule "A"—Parties to the Award 
Schedule "B"—Schedule of Respondents 
Schedule "C"—38 Hour Week Provisions 

2. Clause 23.—Superannuation: Immediately following 
this clause insert the following: 

Schedule "A"—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Rename Schedule "A"—Schedule of Respondents as 
Schedule "B"—Schedule of Respondents. 

4. Rename Schedule "B"—38 Hour Week Provisions as 
Schedule "C"—38 Hour Week Provisions. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union 

of Australia—Western Australian Branch 
and 

Master Builders' Association of Western 
Australia (Union of Employers) and Others. 

No. 608 of 1993. 

Foremen (Building Trades) Award 1991. 
No. A 5 of 1987. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr A.J. Heelan on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Foremen (Building Trades) Award 1991 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union 

of Australia—Western Australian Branch 

and 

Bellevue Monumental Works Pty Ltd and Others. 

No. 612 of 1993. 

Monumental Masonry Industry Award 1989. 
No. A 36 of 1987. 

COMMISSIONER A.R. BEECH. 

18 May 1993. 

Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Monumental Masonry Industry Award 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 21.—No 

Reduction delete the heading Schedule 1 Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 21.—No Reduction: Immediately following this 
clause insert the following: 

Schedule A—Parties to the Award. 
The following organisations are parties to this 

award: 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

3. Schedule I Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule. 

1. Clause 2.—Arrangement: Following clause 32.— 
Consultative Procedures delete the heading Schedule of 
Respondents and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 32.—Consultative Procedures: Immediately 
following this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Construction, Mining, Energy. Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 

Schedule B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timbcryards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Westralian Forest Industries Ltd. 

No. 613 of 1993. 
Particle Board Employees' Award 1964. 

No. 22 of 1964. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Particle Board Employees' Award 1964 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 33.—Work 

Flexibility insert new headings as follows: 
Schedule A—Parties to the Award 

2. Clause 33.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Westralian Forest Industries Ltd. 

No. 614 of 1993. 
Plywood and Veneer Workers' Award, 1952. 

No. 24 of 1952. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Plywood and Veneer Workers' Award 1952 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 36.—Work 

Flexibility insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 36.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Respondent: Delete this heading and insert the 
following: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Airing Engineering Sales Pty Ltd and Others. 

No. 615 of 1993. 
Saw Servicing Establishments Award. 

No. 17 of 1977. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Saw Servicing Establishments Award No. 
17 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 34.—Work 

Flexibility delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 34.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Bunnings Forest Products Pty Ltd and Others. 

No. 617 of 1993. 
Timber Yard Workers Award. 

No. 11 of 1951. 
COMMISSIONER A.R. BEECH 

18 May 1993 
Order, 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Timber Yard Workers Award No. 11 of 
1951 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Lady Gowrie Child Centre) 
Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 25. Award Modernisa- 

tion and Enterprise Consultation: Insert the following: 
Schedule A—Parties to the Award 

2. Clause 25.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 37.—Work 

Flexibility delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 37.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Lady Gowrie Child Care Centre. 
No. 556 of 1993. 

Child Care (Lady Gowrie Child Centre) Award 
No. A 3 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 64 of the Western Australian Industrial 
Gazette at page 1096; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Communicare and Others. 
No. 557 of 1993. 

Child Care (Out of School Care—Playleaders) Award 
No. A 13 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 665; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Out of School Care—Playlead- 
ers) Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 25.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—^Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bassendean Town Council and Others. 
No. 529 of 1993. 

Child Care (Subsidised Centres) Award. 
No. A 26 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
24 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 66 of the Western Australian Industrial 
Gazette at page 501; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 26.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia. W.A. Branch. 

3. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule. B—Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Catherine McAuley Centre and Others. 

No. 528 of 1993. 
Child Care Centres (Re-School Teachers') Award 1983. 

No. A 3 of 1983. 
CHIEF COMMISSIONER W.S. COLEMAN. 

24 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 64 of the Western Australian Industrial 
Gazette at page 435; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care Centres (Pre-School Teachers') 
Award 1983 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award. 
Schedule B—^Respondents 

2. Clause 20.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule. B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Education. 
No. 558 of 1993. 

Child Care Workers (Education Department) Award 
No. A 20 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 138. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care Workers (Education Depart- 
ment) Award be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the heading Respon- 

dent and insert in lieu the following; 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 22.—Leave to Attend Union Business: Immedi- 
ately following this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Community Services and Others. 
No. 539 of 1993. 

Children's Services (Government) Award 1989 
No. A 29 of 1985 and PSA A 29A of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Kaempf on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 1079; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Children's Services (Government) Award 
1989 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix—Schedule 

of Respondents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 29.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 
4. Throughout the text of the Award delete 'Appendix— 

Schedule of Respondents' and insert in lieu 'Schedule 
B—Respondents'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Bassendean Day Care Centre and Others. 

No. 538 of 1993. 
Children's Services (Private) Award. 

No. A 10 of 1990. 

CHIEF COMMISSIONER W.S. COLEMAN. 
24 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 70 of the Western Australian Industrial 
Gazette at page 3591; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 



Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Children's Services (Private) Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5 th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

2. Clause 26.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia. W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Schedule as follows: 

Schedule. B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 23.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coolbellup Day Care Centre Association and Others. 
No. 537 of 1993. 

Children's Services Consent Award, 1984. 
No. A 1 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
24 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 396; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Children's Services Consent Award, 1984 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Kings Parking Co. (WA) Pty Ltd and Others. 

No. 534 of 1993. 

Cleaners and Caretakers (Car and Caravan Parks) Award 
1975 

No. 5 of 1975. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. . 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 56 of the Western Australian Industrial 
Gazette at page 57; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Car and Caravan 
Parks) Award 1975 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule "A"— 

Industry Respondents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 30.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule "A"—Industry Respondents: Rename this 
Schedule as follows: 

Schedule B—Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Metropolitan Market Trust. 
No. 531 of 1993. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 No. AG 9 of 1967. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 47 of the Western Australian Industrial 
Gazette at page 288; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 30th day of 
April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 35.—Skills Acquisition insert the following: 
Schedule A—Parties to the Award 

2. Clause 35.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Community Welfare. 
No. 530 of 1993. 

Community Welfare Department Hostels Award 1983. 
No. A27 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 63 of the Western Australian Industrial 
Gazette at page 2417; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Respon- 

dent from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 32.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—^Respondent: Rename this Appendix as 
follows: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Airlite Cleaning Pty Ltd and Others. 
No. 562 of 1993. 

Contract Cleaners Award, 1986 
No. A 6 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 1441; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Contract Cleaners Award, 1986 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Schedule "A"— 

Respondents and Schedule "B"—Liberty Reserved from 
this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty Reserved 

2. Clause 29.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule A—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Schedule B—Liberty Reserved: Rename this Schedule 

as follows: 
Schedule C—Liberty Reserved. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Berkley Challenge and Others. 
No. 533 of 1993. 

Contract Cleaners' (Ministry of Education) Award 1990 
No. A 5 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 70 of the Western Australian Industrial 
Gazette at page 1339; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Contract Cleaners' (Ministry of Education) 
Award 1990 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 32.—Award 

Modernisation and Enterprise Consultation insert the fol- 
lowing: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 32.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Country High School Hostel Authority. 

No. 560 of 1993. 
Country High School Hostels Award, 1979. 

No. R 7A of 1979. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 188. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Country High School Hostels Award, 1979 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Liberty 

to Apply and Appendix II—Respondents and insert the 
following: 

Schedule A—Parties to the Award 
Schedule B—Respondent 
Schedule C—Liberty to Apply 

2. Appendix I—Liberty to Apply: Delete this Appendix 
and insert in lieu the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondent. 
Country High School Hostels Authority 
37 Havelock Street 
WEST PERTH W.A. 6005 



Schedule C—Liberty to Apply. 
Liberty is reserved to the employer to apply to 

amend clause 20.—Board and Lodging. 
4. Appendix II—Respondent: Delete this Appendix. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Crothall Hospital Services (WA). 
No. 555 of 1993. 

Crothall Hospital Services (W.A.) Pty Ltd Award 
No. A 3 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Responents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 67 of the Western Australian Industrial 
Gazette at page 1143; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Crothall Hospital Services (W.A.) Pty Ltd 
Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Library Board of Western Australia and Others. 
No. 553 of 1993. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 2691. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 30th day of 
April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 32.—Award Modernisation insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 23.—Award Modernisation: Immediately fol- 
lowing this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondents: Rename this Schedule as follows: 
Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: After 43. Structural Effi- 

ciency Implementation Tasks: Insert the following: 
Schedule A—Parties to the Award 

2. Clause 43.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Brownes Dairy Pty Ltd and Another. 
No. 552 of 1993. 

Dairy Factory Workers' Award 1982 
No. A 15 of 1982. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents: 



And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 1847; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Dairy Factory Workers' Award 1982 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 41 of the Western Australian Industrial 
Gazette at page 564; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Drum Reclaiming Award be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 5th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix A—Long 

Service Leave and Schedule of Respondents from this clause 
and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Long Service Leave 

2. Clause 34.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
Brownes Dairy Pty. Ltd. 
299 Charles Street, 
NORTH PERTH. W.A. 6006 
Masters Dairy Ltd., 
86 Radium Street, 
BENTLEY. W.A. 6102 
3. Appendix A: Rename this Appendix as follows: 

Schedule C—Long Service Leave. 
4. Schedule of Respondents: Delete this Schedule. 
5. Throughout the text of the Award delete 'Appendix 

"A" ' and insert in lieu 'Schedule C—Long Service Leave'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Imerito Drum Co and Another. 
No. 551 of 1993. 

Drum Reclaiming Award 
No. 21 of 1961. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

Schedule. 
1. Clause 2.—Arrangement: After 32. Superannuation of 

this Clause and insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 32.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Albany Regional Hospital and Others. 
No. 522 of 1993. 

Enrolled Nurses and Nursing Assistants (Government) 
Award. 

No. R 7 of 1978. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Honourable Minister for Health and the Board of Manage- 
ment of the public hospitals; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 61 of the Western Australian Industrial 
Gazette at page 304; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 
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Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 5th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 38.—Dispute Settlement Procedure delete the head- 
ings Schedule of Respondents and Memorandum of Agree- 
ment and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 38.—Dispute Settlement Procedures: After this 
clause insert the following: 

Schedule A—Parties to the Award 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents 
4. Memorandum of Agreement: Rename this Memoran- 

dum as follows: 
Schedule C—Memorandum of Agreement 

5. Throughout the text of the award delete 'Schedule of 
Respondents' and insert in lieu 'Schedule B—Respondents'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John of God Hospital and Others. 
No. 521 of 1993. 

Enrolled Nurses and Nursing Assistants (Private). 
Award No. 8 of 1978. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Vincent on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 61 of the Western Australian Industrial 
Gazette at page 1069; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. PART II, Clause 2.—Sick Leave: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Ethnic Child Care Resource Unit. 
No. 561 of 1993. 

Ethnic Children's Services Industrial Award, 1993 
No. A 10 of 1989. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 73 of the Western Australian Industrial 
Gazette at page 724; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Ethnic Children's Services Industrial 
Award, 1993 No. A 10 of 1989 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 4th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 26.—Leave Reserved: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Communicare and Others. 
No. 523 of 1993. 

Family Day Care Co-Ordinators' and Assistants' Award, 
1985 

No. A 16 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 66 of the Western Australian Industrial 
Gazette at page 857; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants' Award, 1985 be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 27.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Bowra and O'Dea Pty Ltd and Others. 

No. 550 of 1993. 

Funeral Directors' Assistants' Award 
No. 18 of 1962. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 44 of the Western Australian Industrial 
Gazette at page 253; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Funeral Directors' Assistants' Award No. 
18 of 1962 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 38.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1655 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Hon Minister for Works and Others. 

No. 375 of 1993. 

Furniture Trades (Government) Award 1979 
No. 34 of 1979. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Furniture Trades (Government) Award 
1979; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr S. Majck on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Furniture Trades (Government) Award 
1979, be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 31.—Paid 

Leave for English Language Training delete Schedule of 
Applicants and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Applicants 

2. Clause 31.—Paid Leave for English Language Train- 
ing: Following this Clause insert new schedule as follows: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied Indus- 
tries Industrial Union of Workers, W.A. 

3. Schedule A—Parties to the Award: Following this new 
schedule delete the heading Schedule of Applicants and 
insert in lieu the following: 

Schedule B—Schedule of Applicants. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Joyce Australia and Others. 
No. 378 of 1993. 

Furniture Trades Industry Award 
No. A 6 of 1984. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Furniture Trades Industry Award; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from today's 
date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Schedule "A"— 

Industries and List of Respondents insert new Schedule as 
follows: 

Schedule "B"—Parties to the Award 
2. Schedule "A"—Industries and List of Respondents: 

Following this Schedule insert new schedule as follows: 
Schedule "B"—Parties to the Award. 

The following organisation is a party to this award: 
The Forest Products, Furnishing and Allied Indus- 

tries Industrial Union of Workers, W.A. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Honourable Premier of Western Australia and Others. 

No. 525 of 1993. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 66 of the Western Australian Industrial 
Gazette at page 1163; 



And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Gardeners (Government) 1986 Award No. 
16 of 1983 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 39.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Munsel & McLeish T/A Muniloc. 
No. 549 of 1993. 

Glassfibre Reinforced Cement Award No. 
No. 24 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 417; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Glassfibre Reinforced Cement Award No. 
24 of 1984 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such vari tion shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dent from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 28.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule I—Respondent: Rename this Schedule as 
follows: 

Schedule B—^Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Carine Glades Health Studio and Others. 
No. 568 of 1993. 

Health Attendants Award, 1979 
No. A 49 of 1978. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 1498; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Health Attendants Award, 1979 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
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2. Clause 28.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Health Department of Western Australia. 
No. 559 of 1993. 

Health Workers—Community and Child Health Services 
Award, 1980 

No. R 21 of 1979. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 2420; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Health Workers—Community and Child 
Health Services Award, 1980 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 30th day of April, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the headings; Appen- 

dix I—Liberty to Apply; Schedule of Respondents; Memo- 
randum of Agreement and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 
Schedule D—Memorandum of Agreement 

2. Clause 30.—Award Modernisation: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
The Commissioner for Public Health 

Schedule C—Liberty to Apply. 
Liberty is reserved to the Union to make application 

to vary the provisions of this award with respect to 
Long Service Leave during the term of the award. 

Schedule D—Memorandum of Agreement. 
The following provisions relating to hours of work 

are agreed between the parties. 
1. Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 6.—Hours of this 
award who has not taken any Accrued Days 
Off accumulated during a work cycle in 
which employment is terminated, shall be 
paid the total of hours accumulated towards 
the Accrued Days Off for which payment has 
not already been made. 

(b) An employee who has taken any Accrued 
Day Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
no entitlement toward those Accrued Days 
Off. 

2. Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' 
compensation for periods of less than 
one complete 20 day work cycle, such 
employee will accrue towards and be 
paid for the succeeding Accrued Day 
Off following such absence. 

(ii) An employee will not accrue Accrued 
Days Off for periods of workers' com- 
pensation where such period of leave 
exceeds one or more complete 20 day 
work cycles. 

(iii) Where an employee is on workers' 
compensation for less than one com- 
plete 20 day work cycle and an Accrued 
Day Off falls within the period, the 
employee will not be re-rostered for an 
additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' 

compensation for periods less than a 
total of 20 consecutive work days in a 
work cycle such employee will accrue 
towards and be paid for the succeeding 
Accrued Days Off following such ab- 
sence. 

(ii) Where an employee is on workers' 
compensation for periods greater than a 
total of 20 consecutive days in a work 
cycle such employees will have the 
period of workers' compensation added 
to the work cycle. 

(iii) Where an employee is on workers' 
compensation for periods greater than 
20 consecutive work days and an Ac- 
crued Day Off as prescribed in sub- 
clause (1) of Clause 6.—Hours of this 
award falls within the period the em- 
ployee shall be re-rostered for another 
Accrued Day Off on completion of the 
20 day work cycle following such 
absence. 

3. Leave Without Pay 
(a) 20 Day Work Cycle 

An employee who is absent on any form 
of leave without pay during a 20 day work 
cycle shall not accumulate an entitlement to 



an Accrued Day Off for the period of such 
leave nor will the employee be entitled to an 
Accrued Day Off whilst on leave without 
pay. 

(b) 12 Months' Work Cycle 
(i) An employee who is absent on any form 

of leave without pay for less than a total 
of five days in any work cycle shall not 
have payment reduced when proceeding 
on Accrued Days Off. 

(ii) An employee who is absent on any form 
of leave without pay for a total of five 
days or more in any work cycle will 
have such period of leave added to the 
work cycle. 

4. Higher Duties 
Payment for higher duties shall not apply to an 

employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (2) 
of Clause 6.—Hours of this award. 

3. Appendix I—Liberty to Apply: Delete this Appendix. 
4. Schedule of Respondents: Delete this Schedule. 
5. Memorandum of Agreement: Delete this Memoran- 

dum. 
6. Throughout the text of this award delete 'Memorandum 

of Agreement' and insert in lieu 'Schedule D—Memoran- 
dum of Agreement'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

Homes of Peace. 
No. 583 of 1993. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981 

No. 26 of 1960. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 41 of the Western Australian Industrial 
Gazette at page 68; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Employees' (Homes of Peace) 
Consolidated Award 1981 be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 37. Structural 

Efficiency Implementation Tasks insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 37.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Powerclean. 
No. 576 of 1993. 

Hospital Workers (Cleaning Contractors—Private 
Hospitals) Award 1978 

No. R 2 of 1977. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 58 of the Western Australian Industrial 
Gazette at page 339; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Workers (Cleaning Contractors— 
Private Hospitals) Award 1978 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 4th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 37. Structural Effi- 

ciency Implementation Tasks insert as the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 37.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Board of Management, N'Gala Inc. 

No. 564 of 1993. 

Hospital Workers* (N'gala) Award 
No. 6A of 1958. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 39 of the Western Australian Industrial 
Gazette at page 30; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Workers' (N'gala) Award No. 6A 
of 1958 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 40. Structural Effi- 

ciency Implementation Tasks: Insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 40.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

A.C. Exell and Others. 

No. 574 of 1993. 

Marine Stores Award 
No. 13 of 1958. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Willians on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 38 of the Western Australian Industrial 
Gazette at page 632; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Marine Stores Award be varied in accor- 
dance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 4th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 33.—Seasonal Employees: After this clause 
insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

Western Australian Meat Commission and Others. 

No. 465 of 1993. 

Meat Industry (Government) Award 1983. 

No. A 44 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

24 May 1993. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Government) Award, 1983 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: On the line immediately 
following the words "Schedule 1.—Draft Consultative 
Committee Constitution" insert the following: 

Schedule 2.—Parties to the Award 

2. Schedule 1.—Draft Consultative Committee Constitu- 
tion: Immediately following this Schedule insert a new 
Schedule 2.—Parties to the Award as follows: 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Derby Meat Processing Company Ltd 
No. 463 of 1993. 

Meat Industry (Northwest Abattoirs) Award 
No. A 12 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Northwest Abattoirs) Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Commitment of Derby Industries Pty 
Ltd and A.M.I.E.U." insert the words: 

Schedule A—Parties to Award 
2. Clause 34.—Dispute Settlement Procedure, Commit- 

ment of Derby Industries Pty Ltd: Immediately following 
this clause insert a new Schedule A—Parties to Award as 
follows: 

Schedule. A 
Parties to Award. 

The following shall be parties to this Award: 
Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 

Schedule 2.   

Parties to Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Bams (WA) Pty Ltd and Others. 
No. 368 of 1993. 

Meat Industry (State) Award 1980. 
No. R 9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr A. Tomlinson and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 

The following shall be parties to this Award: 

Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 

Honourable Minister for Education 
Royal Street 
PERTH WA 6000 
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the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 12th 
day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Schedule 2—Disputes Procedure 
Form" insert the following: 

Schedule 3—Parties to Award 
2. Schedule 2—Disputes Procedure Form—West Austra- 

lian Meat Marketing Corporation: Immediately following 
this Schedule insert a new Schedule 3—Parties to Award as 
follows: 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Schedule "B"—Supermarket Meat 
Employees' Schedule" insert the following: 

Schedule "C"—Parties to Award 

2. Schedule "B"—Supermarket Meat Employees' 
Schedule: Immediately following this Schedule insert a new 
Schedule "C"—Parties to Award as follows: 

Schedule "C"—Parties to Award. 

The following shall be parties to this Award: 

The Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
Western Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

Western Australian Meat Marketing Corporation. 

No. 464 of 1993. 

Meat Industry (Western Australian Lamb Marketing Board) 
Award, 1981. 

No. A 37 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

24 May 1993. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Western Australian Lamb 
Marketing Board) Award, 1981 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 12th day of May, 
1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule 3. 
Parties to Award. 

The following shall be parties to this Award: 
The Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
Western Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 
Western Australian Meat Marketing 
Corporation 
823 Wellington Street 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 
Western Australian Meat Commission. 

No. 367 of 1993. 
Meat Industry (Western Australian Meat Commission— 

Robb Jetty Division) Award 1977. 
No. R 16 of 1976. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 12th 
day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Schedule 2—Disputes Procedure 
Form" insert the following: 

Schedule 3—Parties to Award 



2. Schedule 2—Disputes Procedure Form—West Austra- 
lian Meat Commission—Robb Jetty: Immediately following 
this Schedule insert a new Schedule 3—Parties to Award as 
follows: 

Schedule 3. 
PARTIES TO AWARD 

The following shall be parties to this Award: 
Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 
Western Australian Meat Commission 
Robb Jetty Abattoir 
Bennett Avenue 
ROBB JETTY WA 6163 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Honourable Minister for Health. 

No. 575 of 1993. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 45 of the Western Australian Industrial 
Gazette at page 999; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Memorandum of Agreement from this Clause and 
insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—^Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 20.—Rates of Pay: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Memorandum of Agreement: Rename this Memoran- 

dum as follows: 
Schedule C—Memorandum of Agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Activ Foundation Inc. 

No. 581 of 1993. 
Miscellaneous Workers' (Activ Foundation) Award 

No. A 20 of 1980. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr G.L. Burns on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 64 of the Western Australian Industrial 
Gazette at page 661; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Miscellaneous Workers' (Activ Founda- 
tion) Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Memorandum of Agreement from this Clause and 
insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 43.—Consultation and Enterprise Bargaining: 
After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Memorandum of Agreement: Rename this Memoran- 

dum as follows: 
Schedule C—Memorandum of Agreement. 

5. Throughout the text of the Award delete 'Memorandum 
of Agreement' and insert in lieu 'Schedule C—Memoran- 
dum of Agreement'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Laubman and Pank Optometrists and Others. 
No. 597 of 1993. 

Optical Mechanics' Award, 1971 
No. 9 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents: 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 51 of the Western Australian Industrial 
Gazette at page 562; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Optical Mechanics' Award, 1971 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 35.—Part-Time Employees: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Dulux Australia Limited and Others. 
No. 596 of 1993. 

Paint and Varnish Makers' Award 
No. 22 of 1957. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 38 of the Western Australian Industrial 
Gazette at page 251; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Paint and Varnish Makers' Award No. 22 
of 1957 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 3.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 31.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Governor of Western Australia and Others. 
No. 595 of 1993. 

COMMISSIONER G.L. FIELDING. 
4 May 1993. 

Reasons for Decision (extemporaneous) 
THE COMMISSIONER: This is an application to join as a 
named party to the Parliamentary Employees Award The 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. The Award was made in or about September 
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1989. It is common ground that the Union was a party to the 
proceedings out of which the Award grew. Consistent with 
the Commission's practice at that time, the Union was not 
formally named in the Award as a party. 

Section 38 of the Industrial Relations Act 1979 requires, 
amongst other things, that parties to the proceedings before 
the Commission which give rise to an award, shall be listed 
in the award as named parties to the award. For some reason 
which nobody has been able to explain, other than perhaps 
adherence to an historical practice developed under different 
legislative provisions, that was not done. 

The matter has come to light recently as the result of 
attempts to enforce another award. Section 83 of the Act 
requires that any organisation or association named as a 
party to an award may apply to the Magistrate to enforce that 
award. Although an individual covered by the award may 
apply to enforce it, unless and until a union is named as a 
party, it cannot so apply. It is because of that limitation that 
the Union seeks to be now formally named as a party to the 
Award. 

Not surprisingly, in view of the history of the Award, the 
Respondents who are represented before the Commission 
consent to the Union being named as a party. Moreover, they 
consent to it being named retrospectively to the date on 
which the Award came into effect. 

In the circumstances, there can be no rational objection 
as to why the order, which the Union now seeks, should not 
be made and should not be made retrospectively to the date 
in question. 

Appearances: Ms K. Digwood on behalf of the Applicant 
Ms J. Sheridan on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

Governor of Western Australia and Others. 
No. 595 of 1993. 

Parliamentary Employees Award 1989 
Nos A 15 of 1987; A 4 and A 7 of 1988; and A 7 of 1989. 

COMMISSIONER G.L. FIELDING. 
6 April 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
27th day of October, 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

"38. Award Modernisation" add the following new number 
and title as follows— 

73 W.A.I.G. 

2. Clause 38.—Award Modernisation: After this clause 
add the following new clause as follows— 

39—Named Parties. 
The named parties to the Award are— 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

The Governor of Western Australia in Council 
The President of the Legislative Council 
The Speaker of the Legislative Assembly 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Wesfi Pty Ltd. 
No. 374 of 1993. 

Particle Board Industry Award 
No. 10 of 1978. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Particle Board Industry Award No. 10 of 
1978; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Particle Board Industry Award No. 10 of 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Schedule I— 

Rates of Pay delete Schedule of Respondents and insert in 
lieu the following: 

Schedule II—Parties to the Award 
Schedule HI—Schedule of Respondents 

2. Schedule I—Rates of Pay: Following this Schedule 
insert new schedule as follows: 

Schedule II—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

3. Schedule II—Parties to the Award: Following this new 
schedule delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule III—Schedule of Respondents. 

39. Named Parties 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Illustrations Pty Ltd and Others. 

No. 520 of 1993. 

Photographic Industry Award, 1980 
No. A 9 of 1980. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 1195; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Photographic Industry Award, 1980 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—^Arrangement: Delete Schedule of Respon- 
dents from this clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 34.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Gay-Dor Plastics Ltd and Others. 

No. 591 of 1993. 

Plastic Manufacturing Award 1977 
No. 5 of 1977. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 57 of the Western Australian Industrial 
Gazette at page 1189; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
•conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Plastic Manufacturing Award 1977 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents and Appendix A—Classification Structure and Defini- 
tions from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Classification Structure and Definitions 

2. Clause 35.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—^Respondents. 
4. Appendix A—Classification Structure and Definitions: 

Rename this Appendix as follows: 

Schedule C—Classification Structure and Definitions. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Hampton Hatcheries and Others. 

No. 590 of 1993. 

Poultry Breeding Farm & Hatchery Workers' Award 1976 
No. A 20 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 56 of the Western Australian Industrial 
Gazette at page 1652; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Poultry Breeding Farm & Hatchery Work- 
ers' Award 1976 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 34.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

Community Newspaper Group. 
No. 623 of 1993. 

Printing (Community Newspaper Group) Award 
No. A 21 of 1989. 

COMMISSIONER J.A. NEGUS. 
3 June 1993. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and no appearance for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Printing (Community Newspaper Group) 
Award, No. A 21 of 1989 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 11th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L. S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 38.—^Enterprise Agreements the following new title: 
Schedule A—Named Union Party 

2. Clause 38.—Enterprise Agreements: Immediately 
following this clause insert the following new schedule: 

Schedule A—Named Union Party. 
Printing and Kindred Industries Union, Western Austra- 

lian Branch, Industrial Union of Workers is a named party 
to this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Printing and Allied Trades Employers' Association of 
Western Australia (Union of Employers) and Others. 

No. 626 of 1993. 
Printing (Country) Award 

No. 9 of 1969. 
COMMISSIONER J.A. NEGUS. 

3 June 1993. 
Order. 

HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr G. Lenz on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Country) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 11 th day of 
May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 



Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu the following: 

2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. State Wage Principles 1989 

3. Scope 
4. Term 
5. Area 
6. Trade Union Training Leave 
7. Contracting Out of the Award Prohibited 
8. Terms of Employment 

8A. Introduction of Change 
8B. Redundancy 

9. Aged and Infirm Employees 
10. Casual Employees 
11. Base Rate of Wage—Table A 

11 A. Supplementary Payments—Table B 
IIB. Interim Classification Structure—Table C 
IIC. Structural Efficiency 
IID. Indexation of Overaward Payments 

12. Stand By for Work 
13. Call Back 
14. Workers Missing Usual Conveyance 
15. Rest Interval for Females 
16. Meal Period 
17. Part Time Employees 
18. Payment of Wages and Pay Day 
19. Hours of Work 
20. Shift Work 

20A. Implementation of Shorter Hours 
21. Overtime 
22. Public Holidays 
23. Annual Leave 
24. Sick Leave 
25. Bereavement Leave 
26. Maternity Leave 

26A. Adoption Leave 
27. Jury Service 
28. Production of Drawings 
29. Proof Reading 
30. Letterpress and Lithographic Printing Conditions 
31. Glueing Machines 
32. Restrictions on Taking Work Off an Employer's 

Premises 
33. Letting and Hiring of Premises or Plant 
34. Mixed Functions 
35. Limitation of Employment of Juniors 
36. Apprentices 

36A. Adult Apprentices 
37. Health Notices 
38. Health Provisions 
39. Change Rooms and Dressing Time 
40. Protection of Clothing 
41. Employer to Provide Facilities 
42. Bronzing or Dusting-Off 
43. First-Aid Chest 
44. First-Aid Attendant 
45. Guillotine Machine Work 
46. Platen Machines used for Carton Cutting 
47. Time and Wages Records 
48. Right of Entry 
49. Union Delegate 
50. Board of Reference 
51. Settlement of Disputes 
52. Posting of Award and Union Notices 
53. Interpretation of Award 
54. Production 
55. Long Service Leave 

Schedule A—Respondents 
Schedule B—Named Union Party 
Schedule C—Guidelines—Maximum Plant Ca- 
pacity 
Utilisation/Continuous Machine Operation 

2. Schedule A—Respondents: Immediately following this 
schedule insert the following new schedule: 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, Western Austra- 

lian Branch, Industrial Union of Workers is a named party 
to this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Government Printer. 
No. 625 of 1993. 

Printing (Government) Award, 1990 
No. A 8 of 1990. 

COMMISSIONER J.A. NEGUS. 
3 June 1993. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr D. Ferguson on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Government) Award, 1990 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
11th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Contract of Service 
8. Casual Workers 
9. Classes of Labour 

10. Rates of Wages 
11. Mixed Functions 
12. Pay Day 
13. Hours of Work 
14. Meal Period 
15. Roster of Hours 
16. Overtime 
17. Public Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Sick Leave 
21. Compassionate Leave 
22. Printing Machining 
23. Record Book 
24. Posting of the Award and Notices 
25. Morning and Afternoon Tfea 
26. Provision of Facilities 
27. First Aid Officers 



28. Trade Union Training Leave 
29. Apprentices 
30. Adult Apprentices 
31. General 
32. Leave to Attend Union Business 
33. Deduction of Union Contributions 
34. Maternity Leave 
35. Part-Time Workers 
36. Protective Clothing 
37. Liberty to Apply 
38. Paid Ixave for English Language Training 
39. Promotions 

Schedule A—Respondents 
Schedule B—Named Union Party 
Schedule C—Industrial Democracy Compact 
Schedule D—Training Action Group 
Schedule E—Accreditation Committee 

2. Schedule A—Respondents: Immediately following this 
schedule insert in the following new schedule: 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, Western 

Australian Branch, Industrial Union of Workers is a 
named party to this Award. 

3. Reletter the existing Schedule B—Industrial Democ- 
racy Compact, Schedule C—Training Action Group and 
Schedule D—Accreditation Committee to read C, D and E 
respectively. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

Nationwide T/a Sunday Times and others. 
No. 624 of 1993. 

The Printing (Newspaper) Award 1979 
No. R 23 of 1979. 

COMMISSIONER J.A. NEGUS. 
3 June 1993. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr D. Kleemann and Mr B. Winfield on behalf of the 
Respondents, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Printing (Newspaper) Award 1979 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 11th 
day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 

6. Definitions 
7. Terms of Employment 
8. Casuals 
9. Consultative Procedures 

10. Enterprise Agreements 
11. Review of Wage Rates 
12. Mixed Functions 
13. Time and Wage Records 
14. Hours of Work 
15. Overtime 
16. Meal Breaks 
17. Public Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Sick Leave 
21. Trade Union Education Leave 
22. Jury Service 
23. Bereavement Leave 
24. Union Officials Visiting Factory 
25. Chapel Delegates 
26. Disputes 
27. Deleted 
28. Apprentices 
29. Introduction of New Equipment 
30. Computerised Typesetting 
31. Machine Composing Conditions 
32. Photo Composition 
33. Printing Machining 
34. Reading Room Conditions 
35. Payment of Wages 
36. Deleted 
37. Protective Clothing 
38. Maternity Leave 
39. Wages 

Schedule A—Respondents 
Schedule B—Named Union Party 

2. Schedule of Respondents: 
A. Delete the title and insert in lieu the following new 

title: 
Schedule A—Respondents. 

B. Immediately following this schedule insert in the 
following new schedule: 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, 

Western Australian Branch, Industrial Union 
of Workers is a named party to this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John of God Hospital and Others. 
No. 593 of 1993. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 52 of the Western Australian Industrial 
Gazette at page 1194; 
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And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Private Hospital Employees' Award, 1972 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 44.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

Western Australian Government Railways Commission 
No. 478 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: Section 38(1) of the Industrial 
Relations Act 1979 ("the Act") requires that all parties to 
proceedings out of which an award issued "shall be listed 
in the award as the named parties to the award". Subsection 
(2) provides that any time after the award has been made the 
Commission may, by order, add as a named party to the 
award an employer with a sufficient interest in the matter, 
and an organisation or association having constitutional 
coverage for any of those covered by the award. That 
provision was inserted into the Act by the Acts Amendment 
and Repeal (Industrial Relations) Act (No. 2) 1984 with 
effect from 1 March 1985. Prior to that, the Act provided 
that parties to the proceedings "shall be specified in the 
award as a party thereto". 

Amongst many others, the Railway Employees Award 
does not contain a list as required by section 38 of the Act. 
At the time when the Award was made, the Industrial 
Arbitration Act 1912, by which authority the Award was 
made, did not require the parties to the proceedings which 
gave rise to that Award to be named as such in the Award. 
Furthermore, when in 1980 that Act was repealed and 
replaced by the current legislation, the transitional and 
savings provisions of the 1979 Act, although saving awards 
made under the 1912 Act, did not deem parties to the 
proceedings which had given rise to those awards to be 

specified therein. Thus immediately on coming into force 
there were many awards, of which the Award the subject of 
the present proceedings was but one, which did not comply 
with the provisions of section 38( 1) of the Act. 

It is essential that the relevant parties be named in the 
Award, not only because it is an unequivocal requirement 
of section 38, but because sections 40 and 83 of the Act only 
permits those organisations or associations which are named 
as a party to the Award to make application to amend it or 
to enforce it before the Industrial Magistrate, as the case 
might be. Until 1 March 1985, when section 83 was 
amended by the Acts Amendment and Repeal (Industrial 
Relations) Act (No. 2) 1984, section 83 provided that any 
union "bound by the award" could enforce it before the 
Industrial Magistrate. Following the amendments in 1985 
that right no longer exists. 

By this application the unions with constitutional cover- 
age for employees covered by the Railway Employees' 
Award seek to be named as parties to the Award in 
accordance with section 38(1). The Respondent does not 
object to the application. Two of the Applicants were not 
parties to the original proceedings which gave rise to the 
Award. Indeed, each of those unions is an amalgamation of 
other unions, at least one of which was a party to the 
proceedings which gave rise to the Award. 

Section 72 of the Act provides that where two or more 
organisations amalgamate, a "new organisation" is created 
The registration of the amalgamating organisations is 
cancelled so that they thus cease to exist. Thus two of the 
three Applicants must be considered as newly bom and not 
as parties to the proceedings out of which the Award was 
made. Nonetheless, that should not be seen as an objection 
to those Applicants being named as a parties to the Award. 
It is common ground that each of those Applicants along 
with the Australian Railways Union of Workers, Western 
Australian Branch, which was a party to the original 
proceedings, have constitutional coverage for some of the 
employees covered by the Award and it are therefore entitled 
to be added as a named party to the Award. 

Initially, at least one of the Applicants sought to be named 
as parties with retrospective effect to 30 June 1987, 
principally out of concern to enable it to enforce the Award 
in respect of events occurring in the last six years. However, 
it is now apparently satisfied that that can be achieved by 
simply adding it as a party from a current date. It is sufficient 
that it be named as a party at the time proceedings under 
section 83, and for that matter under section 40, are 
instituted. 

Logically the claim to be added as a party to the Award 
with retrospective effect to a date before the amalgamation 
occurred poses some difficulties for the two affected 
Applicants. It is not sensible to have a person or body named 
as a party to the Award during a period when it was not in 
existence, that is, in the case of a union, before it was 
registered. However, section 72(5)(b) of the Act provides 
that on and from the date on which an amalgamated 
organisation is registered that "all the property, rights, 
duties, and obligations whatever held by, vested in, or 
imposed on each of' the amalgamating organisations "shall 
be held by, vested in or imposed on, as the case may be in 
the new organisation". It is clear that two of the Applicants 
grew out of an amalgamation of unions, at least one of which 
was a party of the original proceedings which gave rise to 
this Award. In those circumstances, those unions would 
have been entitled, if not obliged, to be named in the Award 
as parties to the Award following the enactment of the 1979 
Act. That right or obligation by force of section 72(5)(o) of 
the Act now devolves to the Applicants as a result of the 
amalgamation. It therefore follows that all of the Applicants 
are entitled to be named as parties retrospectively to 30 
October 1987. Because of the strictures imposed by section 
39(3)(a) of the Act, the extent to which any order can be 
made to reflect that may well depend on the extent to which 
the parties to the award consent to any measure of 
retrospectivity. 

The application does not seek to include the Respondent, 
which as the employer was a party to the original 
proceedings, in the list of named parties to the Award. 
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However, it is a requirement of section 38(1) that all the 
parties to the proceedings, by which the award was made, 
be named as parties to the Award. Given the command of 
section 38( 1) it seems to me quite futile for the Commission 
to issue an order which goes only part of the way to 
satisfying that command when the command can entirely be 
satisfied conveniently on this occasion. The Commission 
ought now include, so far as is possible, all relevant parties 
in the list of named parties. Whether that is done pursuant 
to the Commission's power to "correct, amend, or waive 
any error, defect, or irregularity, whether in substance or in 
form" as provided by section 27(1 )(m), or pursuant to the 
authority granted by section 26(2), which provides that the 
Commission in granting relief or redress under the Act "is 
not restricted to the specific claim made or is subject to the 
matter of the claim", seems to me to matter little. The 
Western Australian Government Railways Commission, or 
the Respondent to this application, has been served with the 
Notice of Application and not only consents to the 
application, but likewise seeks to be included in the list of 
named parties as a result of these proceedings. Sensibly the 
Applicants do not object to that request and for the forgoing 
reasons it ought to be acceded to at this time. 

Appearances: Mr F. Logan on behalf of the Metal and 
Engineering Workers' Union—Western Australia; Ms M. 
Robinson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australia 
Branch); and Mr A. Dzieciol on behalf of the Australian 
Railways Union of Workers, West Australian Branch. 

Mr A. Hassell on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

Western Australian Government Railways Commission 
No. 478 of 1993. 

Railway Employees' Award No. 18 of 1969. 
COMMISSIONER G.L. FIELDING. 

11 May 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Metal and 
Engineering Workers' Union—Western Australia. Ms M. 
Robinson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australia Branch) 
and Mr A. Dzieciol on behalf of the Australian Railways 
Union of Workers, West Australian Branch and Mr A. 
Hassell on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 11th day of May 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: After this clause add the following 

new clause as follows— 
1A.—Named Parties. 

The named parties to the Award are— 
Australian Railways Union of Workers, West 
Australian Branch 
Metal and Engineering Workers' Union—West- 
em Australia 

73 W.A.I.G. 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australia Branch) 
Western Australian Government Railways Com- 
mission 

2. Clause 2.—Arrangement: After the number and title 
"1. Title" add the following new number and title as 
follows— 

1A. Named Parties 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Sport and Recreation. 
No. 599 of 1993. . 

Recreation Camps (Department for Sport and Recreation) 
Award 

No. A28 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 197. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Recreation Camps (Department for Sport 
and Recreation) Award be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 35.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Delete this heading and 
rename as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Mallabones Pty Ltd and Others. 

No. 515 of 1993. 

Saddlers and Leatherworkers' Award 
No. 7 of 1962. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 42 of the Western Australian Industrial 
Gazette at page 558; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Saddlers and Leatherworkers' Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5 th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this clause and insert in lieu; 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 36.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

West Australian Newspapers Ltd. 

No. 577 of 1993. 

Security Officers and Cleaners (West Australian 
Newspapers) Award, 1992 

No. A 11 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr D. Kleeman on behalf of the 
Responents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 72 of the Western Australian Industrial 
Gazette at page 2024; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Security Officers and Cleaners (West 
Australian Newspapers) Award, 1992 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 4th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: After 33. Enterprise Agree- 
ments: Insert the following: 

Schedule A—Parties to the Award 

2. Clause 33.—^Enterprise Agreements: After this clause 
insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Canine Security and Alsation Watch and Others. 

No. 579 of 1993. 

Security Officers' Award 
No. A 25 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 2504; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 4th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
fL.S.l Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 34.—Structural Efficiency and Award Moder- 
nisation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Nulsen Haven Association. 
No. 587 of 1993. 

Social Trainers (Nulsen Haven) Award. 
No. A 11 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 1662; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Social Trainers (Nulsen Haven) Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 11. Wages 

insert the following: 
Schedule A—Parties to the Award 

2. Clause 11.—Wages: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Dubrov Pty Ltd t/a "Innovation" and Others. 
No. 376 of 1993. 

Soft Furnishings Award 
No. A 23 of 1982. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
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an order pursuant to section 38 of the Act for it to be named 
as a party to the Soft Furnishings Award; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr MJ. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Clause 45. 

Traineeships delete Respondents and insert in lieu the 
following: 

Schedule 1—Parties to the Award 
Schedule 2—Respondents 

2. Clause 45.—Traineeships: Following this clause insert 
new schedule as follows: 

Schedule 1—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

3. Schedule 1—Parties to the Award: Following this new 
schedule delete the heading List of Respondents and insert 
in lieu the following: 

Schedule 2—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Education. 
No. 585 of 1993. 

Teachers' Aides' Award, 1979. 
No. R4 of 1979. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 59 of the Western Australian Industrial 
Gazette at page 1363. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Teachers' Aides' Award, 1979 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 30th day of 
April, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Liberty 

to Apply and Appendix II—Respondents and insert the 
following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

2. Appendix I—Liberty to Apply: Delete this Appendix 
and insert in lieu the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
(1) The Minister for Education, 

10th Floor 
214 St George's Terrace 
PERTH WA 6000 

Schedule C—Liberty to Apply. 
Liberty is reserved to the unions to apply to the 

Western Australian Industrial Commission to amend 
this award with respect to Long Service Leave, 
Maternity Leave, Location Allowances and Bereave- 
ment Leave. 

The Liberty reserved to the unions may be exercised 
unconditionally following any relevant award variation 
or other decision of the Commission. 

4. Appendix II—Respondents: Delete this Appendix. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Catholic Education Commission and Others. 
No. 584 of 1993. 

Teachers' Aides' (Independent Schools) Award 1988 
No. A 27 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 68 of the Western Australian Industrial 
Gazette at page 1040; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Tfeachers' Aides' (Independent Schools) 
Award 1988 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 22.—Consultative Provisions: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Education. 
No. 632 of 1993. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 44 of the Western Australian Industrial 
Gazette at page 471; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That The Teachers' (Kindergartens) Award 1964 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Runnings Limited and Others. 
No. 377 of 1993. 

Timber Workers Award 
No. 36 of 1950. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Timber Workers Award No. 36 of 1950; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Timber Workers Award No. 36 of 1950 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 
today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Clause 31. Sawyer 

to have Puller-Out renumber 25. Piecework as 32. Piecework. 
2. Clause 2.—Arrangement: Following clause 52.—Rates 

of Pay delete Schedule of Respondents and insert in lieu the 
following: 

Schedule 1—Parties to the Award 
Schedule 2—Schedule of Respondents 

3. Clause 52.—Rates of Pay: Following this Clause insert 
new schedule as follows: 

Schedule 1—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

4. Schedule 1—Parties to the Award: Following this new 
schedule delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule 2—Schedule of Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 18—Parental Leave insert the following: 
Schedule A—Parties to the Award 

2. Clause 18.—Parental Leave: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
. The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Spastic Welfare Association of Western Australia. 
No. 588 of 1993. 

Training Assistants' and Community Support Staff (Spastic 
Welfare) Award 1987 

No. A 16 of 1986. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 



And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 67 of the Western Australian Industrial 
Gazette at page 840; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Training Assistants' and Community 
Support Staff (Spastic Welfare) Award 1987 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately after Clause 27. 

Structural Efficiency Implementation Tasks insert the 
following: 

Schedule A—Parties to the Award 
2. Clause 27.—Structural Efficiency Implementation 

Tasks: After this clause insert the following: 
Schedule A—Parties to the Award. 

The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of 

Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Caris the Jeweller. 
No. 629 of 1993. 

Watchmakers' and Jewellers' Award, 1970 
No, 10 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order, 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 50 of the Western Australian Industrial 
Gazette at page 706; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Watchmakers' and Jewellers' Award, 1970 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 

award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—^Respondent 

2. Clause 31.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Western Australian Mint. 

No. 631 of 1993. 
Western Australian Mint Security Officers' Award. 1988. 

No. A 5 of 1988. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 534; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Western Australian Mint Security Officers' 
Award, 1988 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the heading Schedule 

of Respondents and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
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2. Clause 31.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

PUBLIC SERVICE APPEAL 
Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board. 

John Metaxas 
and 

Public Service Commissioner. 
No. PSAB 1 of 1993. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR K. LEADBETTER—MEMBER. 
MR E. REA—MEMBER. 

1 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is the unanimous decision of 
the Board. This was an appeal pursuant to S.80I of the 
Industrial Relations Act against a decision, made under 
delegated authority by Mr K. Payne, that the appellant was 
guilty of a breach of Regulation 13(b) of the Public Service 
Act and that he was guilty of an act of misconduct pursuant 
to S.44(l)(c) of the said Act. The decision appealed against 
was made on 16 December 1992 following an enquiry 
conducted by Mr Payne (the delegate) in relation to charges 
laid against Mr Metaxas on 14 November 1992. 

The charges read as follows:— 

1. You committed an offence under section 44(1 )(b) 
of the Public Service Act 1978 by breaching the 
terms of Regulation 13(b) of the Public Service 
Regulations 1979 in that on September 9, 1987 
you provided confidential financial information 
concerning Mr Keith Simpson, then President, 
Liberal Party of Australia, W.A. Division to the 
then Premier and Treasurer for Western Australia, 
Mr Brian T. Burke. 

2. You committed an act of misconduct under 
Section 44(1 )(c) of the Public Service Act 1978 
in obtaining on or about September 9, 1987, 
confidential financial information concerning Mr 
Keith Simpson, then President, Liberal Party of 
Australia, W.A. Division from Mr William L. 
Johns, then Deputy General Manager, Teachers' 
Credit Society in you official capacity as Registrar 
Financial Institutions, Treasury Department, for 
the express purpose of passing this information on 
to the then Premier and Treasurer for Western 
Australia, Mr Brian T. Burke and not for an 
purpose associated with your statutory responsi- 
bilities. 

The Board has been assisted in its consideration of this 
appeal by the clear and concise submissions of Mr Pullin, 
Queen's Counsel on behalf of the Appellant and Mr Muller 
of Counsel, who appeared for the Respondent. At the end 
of the day there is no dispute between the parties as to the 
single issue to be decided by the Board. The evidence placed 

before 'the delegate' as to the factual events stands 
unchallenged and it is accepted by both parties that in a 'de 
novo' enquiry this Board has the responsibility to place its 
own interpretation on and draw its own inferences from that 
evidence. The powers and task of the Public Service Appeal 
Board have been succinctly stated by Fielding C. in 
Raxworthy v. A.I.H.P. (69 WAIG 2266). 

Although the notice of appeal lists some six grounds, the 
issue before this Board is, in essence, whether Mr Metaxas 
in providing the information complained of to the Treasurer 
was acting "in the discharge of his official duties and 
statutory responsibilities". If indeed he was, then there can 
be no question of misconduct or an offence against the 
regulations having been committed. In considering that 
question we have been directed by counsel to a number of 
relevant documents and to the narrative by Mr Metaxas of 
the relevant events leading up to his actions on 9 September 
1987 which gave rise to the charges laid against him. 

The relevant sections of the Credit Unions Act 1979 
which were effective in 1987 are reproduced herewith. 

"Section 145. (1) ... 
(2) The Registrar shall as and when required by the 

Minister furnish reports with respect to the policy he is 
pursuing, or proposes to pursue, in the exercise or discharge 
of any of his powers, authorities, duties and functions under 
this Act. 

(3) The Minister may issue directions to the Registrar on 
matters of policy and the Registrar shall observe and carry 
out the directions given. 

(4) ..." 
"Section 168. (1) Subject to compliance with any 

requirement or direction of the Registrar pursuant to this 
section, the Registrar shall on the application of a majority 
of the board or of not less than one-third of the members of 
a credit union and may on the application of any person or 
on his own volition— 

(a) call a special meeting of the credit union; 
(b) hold an investigation into the affairs, including the 

working and financial condition, of the credit 
union; or 

(c) both call such a meeting as is referred to in 
paragraph (a) and hold such an investigation as it 
is referred to in paragraph (b). 

(2) An application under this section shall be supported 
by such evidence as the Registrar requires for the purpose 
of showing that the applicants have good reason for 
requiring the meeting or investigadon and that the applica- 
tion is made without malicious motive. 

(3) Notice of an application under this section shall be 
given to the credit union by such persons and in such manner 
as the Registrar directs. 

(4 )  
(5 )  
(6 )  
(7 )  
(8 )  
(9 )  
(10 )  
(11) For the purposes of any investigation under this 

section by the Registrar, the Registrar shall have in relation 
to the investigation such powers of an inspector appointed 
under subsection (1) of section 158 as if he had been 
appointed as inspector under that provision to investigate 
affairs of the credit union and subject to all necessary 
adaptations the provisions of Division 3 apply to and in 
relation to the investigation and matters arising therefrom 
or consequential thereof and the Registrar so acting in all 
respect as if the investigation were an investigation under 
that Division. 

(12 ) " 
The Position Data Form for the post held by the Appellant 

shows that the Registrar is directly responsible to the Under 
Treasurer although it would seem from the evidence that in 
1987 the Assistant Under Treasurer was the superordinate 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 677 

most directly in contact with Mr Metaxas. The Key 
Responsibilities of the post are stated as follows:— 

"1. Formulates policy and provides policy advice to 
Government on non-bank financial institutions. 

2. Directs and controls activities of the Registry. 
3. Administers the various Acts and initiates and 

arranges changes to legislation." 
The Duty Statement reads:— 

"1. POLICY 
Formulates policy and provides advice to 

Government on all matters affecting the non- 
banking financial institutions in Western Austra- 
lia. 

2. ADMINISTRATION 
2.1 Directs the activities of the Registry. 
2.2 Administers the Building Societies Act 

(1976-1982), The Housing Loan Guarantee 
Act (1957-1983), the Credit Union Act 
(1979-1982), The Friendly Societies Act 
(1894-1983), The Co-operative and Provi- 
dent Societies Act (1903-1973) and the 
Home Purchase Assistance Account under 
the Commonwealth State Housing Agree- 
ment. 

2.3 Arranges legislation for amendments to Acts 
and prepares second reading and committee 
notes. Prepares draft regulations to Acts. 

2.4 Answers queries raised by and answers 
Ministerial correspondence from Members 
of State and Federal Parliament. 

3. ADVISORY 
Liaises with financial institutions. Government 

Departments and instrumentalities, home building 
organisations and Industry Associations, both 
State and Federal. 

4. REGISTRATION 
4.1 Controls the maintenance of registers. 
4.2 Initiaties (sic) court proceedings for any 

offences against any of the Acts admini- 
stered." 

It is necessary to sketch the history of those events which 
are relevant to the decision which the Board must make. The 
salient points are taken from the Appellant's statement of 
evidence tendered to 'the delegate' and to this Board. The 
statement was given on oath and stands unchallenged by the 
Respondent. (Appeal Book p72-93) 

Mr Metaxas took up the position of Registrar of 
Co-operative and Financial Institutions on 23 February 
1987, following some years of experience as an officer in 
the Commonwealth Treasury. In all of that previous work 
experience he had never had occasion to meet a Minister of 
the Crown. 

On taking up duty, he met his senior treasury officer 
superordinates and his registry office subordinates. He was 
directed by the Assistant Under Treasurer to give priority 
to progressing the report of a working party on building 
societies and credit unions. He was given no direction, 
briefings or it would seem, orientation, as to how he should 
approach the duties of Registrar. For three weeks from 
16 March to 3 April he was located at the Capita building 
addressing the working party report, the day to day duties 
of the Registry being handled by Mr Morisey. 

On 13 April 1987, the Registrar and other Registry 
officers were verbally advised by the General Manager of 
Teachers Credit Society (hereinafter "TCS") that the 
Society was suffering a 'liquidity run' brought about by the 
spreading of rumours. The General Manager alleged that 
malicious attempts were being made to embarrass the TCS. 
The Registry personnel suggested to him that the rumours 
were not widespread because no calls had been received at 
the Registry. 

Within a week the Registry began to receive calls from 
the public questioning the viability of TCS. Those calls 
increased in frequency and the General Manager repeated 

his allegations of Liberal Party involvement in the run. In 
the last week of April, Registry officers were spending a 
considerable portion of their working time answering 
questions from TCS depositors. 

Mr Metaxas considered the possibility of conducting a 
formal investigation of TCS. He discussed the situation with 
Mr W. Phillips, a Commissioner of the R. & I. Bank and 
finally decided that the presence of on site investigators 
might exacerbate or heighten the problems being faced by 
TCS. The Registrar decided not to conduct an investigation 
of TCS in April/May 1987. 

Mr Metaxas recalled that he continued to closely monitor 
the activities of TCS. During his regular contacts with the 
General Manager there were frequent references to the 
Manager's belief that the Liberal Party was involved in a 
campaign to bring down TCS. The Registrar made no formal 
notes of the allegations and they were not discussed by 
Registiy officers. 

On Sunday 16 August 1987, Mr Metaxas was called to 
a meeting of the Board of TCS, held in the Capita Building. 
TCS appeared to be at the point of financial crisis; the 
General Manager had been sent on leave the week before 
and the R. & I. Bank had provided a replacement. The 
Assistant Under Treasurer, Mr Lloyd and Mr Kevin 
Edwards were at the meeting where it was decided that the 
Government would be asked to make an announcement that 
the R. & I. Bank was to take over the management of TCS. 

After the meeting, Mr Lloyd took the Registrar to another 
floor of the Capita building and introduced him to the 
Premier (his Minister, the Treasurer), Mr Burke. He made 
a verbal report to the Treasurer on the TCS situation. 

On 9 September 1987, Mr Metaxas was called to the 
Premier's office and met him in the presence of a number 
of other persons not known to the Registrar. The Premier 
told him that he had received information from another 
source suggesting Liberal Party involvement in the run on 
the TCS in April of that year. He was asked if he was aware 
of the allegations and what action he had taken. His reply 
indicated that the TCS General Manager had made certain 
allegations and that no action had been taken. 

The Premier expressed some surprise, which led the 
Registrar to feel that his course of action in April/May was 
now being questioned. He explained that he had given little 
credence to the rumours and he detailed the allegations as 
best he could recall them at the time. He says that he had 
difficulty in remembering which politicians or which party 
were alleged to have plotted to bring down TCS. He did 
advise the meeting of a claim that the President or a 
prominent member of the Liberal Party had made a 
substantial withdrawal of funds from TCS during the run. 

The Premier inquired whether it was appropriate for the 
Registrar to provide him with all the information he had 
concerning political interference in TCS. Mr Metaxas 
believed that his Minister's request was a proper one as it 
implied concern about the climate of confidence which 
might influence TCS affairs and lead to a possible collapse 
of the institution. He considered it appropriate for the 
Premier, in his capacity as Treasurer, to have access to the 
information which had underpinned the Registrar's earlier 
course of action. 

The request was formalised by the Premier handing to the 
Registrar a memorandum which reads: 

"9 September 1987 
REGISTRAR OF COOPERATIVE AND FINAN- 

CIAL INSTITUTIONS 
I am concerned at reports of politicians seeking to 

influence the affairs of the Teachers Credit Society. 
Could you please inform me of any knowledge you 

have about this. 
(Signed) 
Brian Burke, MLA 

PREMIER " 
The Registrar decided that as a response to that formal 

request he should investigate the allegations of political 
interference. His purpose in conducting the investigation 
was primarily to convince his Minister that the course of 

11406-8 
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action, or perhaps inaction, in April/May had been correct 
and that there was indeed no substance in the allegations 
made by the General Manager of TCS. 

In the Registry file on TCS, he found only three relevant 
documents, all of them being copies of communications 
from TCS to the R. & I. Bank in April/May 1987. In 
company with a Registry officer, Mr Corbellini, he called 
on Mr W. Johns at TCS seeking to check on the allegation 
that the President of the Liberal Party had made substantial 
withdrawals during the run on funds. Mr Johns consulted a 
computer printout and gave the Registrar details of 
withdrawals of term deposits by a Mr Simpson. The details 
included the amounts, the dates and the maturity dates of the 
deposits. 

Returning to the Registry, Mr Metaxas compiled a draft 
report for his Minister and later in the day he received a 
message requiring him to deliver his report to the Treasurer 
at Parliament House. In the absence of word processing 
staff, he delivered the information in draft form and added 
a hand-written note. The report reads: 

•DRAFT 
HON. THE PREMIER: 
W.A. TEACHERS' CREDIT SOCIETY 
I refer to your requests of today's date for advice on 

politicians seeking to influence the affairs of W.A. 
Teachers' Credit Society. 

My knowledge of these matters is limited to 
information on Registry files and information passed 
to me orally. In the case of the latter, while I noted the 
information, I did not record it formally. You would 
understand that such unsubstantiated information can 
only be treated by me as heresay.(sic) 

Accusations concerning political interference in the 
affairs of Teachers were conveyed to me in March/ 
April this year when the Society was experiencing 
liquidity problems. At the time I had no means of 
judging the accuracy of the comments made to me and 
merely record them as part of my "knowledge" on the 
matter. 

J METAXAS 
REGISTRAR OF CO-OPERATIVE 
AND FINANCIAL INSTITUTIONS 
9 September 1987 

FILE RECORDS 
1. Letter (7 April 1987) from Teachers' Credit Society to 

R&I Bank 7 April includes following reference 
"We have also lost funds due to the rumours spread by 

a couple of politicians of problems we have as Rob Martins 
bankers over the "Brush" affair. Our role in this matter has 
only been one of Banker and our normal confidentiality 
requirements preclude us from publically defending our- 
selves. We believe that we are being used to embarrass the 
Burke Government. 

2. Fax (13 April 1987) from Teachers' Credit Society to 
R&I Bank states 

"As 1 indicated to Mr Whitely on Friday last, we are the 
subject of a rumour campaign initiated in the first instance 
by Ross Lightfoot and Richard Lewis of the Liberal Party 
as we are Rob Martin's bankers. The story is that we have 
lent $30 million to Martin unsecured and that Martin will 
bankrupt and take us with him". 

3. Letter (7 May 1987) from Teachers' Credit Society to 
R&I Bank states 

""You have been provided with an extract from Hansard 
which is only part of what we believe has been a concerted 
campaign against us for reasons best and only known to 
those concerned". 

(A copy of what I understand to be the relevant Hansard 
is attached). 

Oral comments conveyed to me by the former General 
Manager of Teachers' Credit Society. 

1. That a person by the name of "Mr Simpson" withdrew 
a total of $155,000 on 27 March 1987—the funds having 
been originally invested to mature on 1 July 1991. (This 

gentleman has had a history of withdrawing funds prior to 
maturity viz $31,000 withdrawn on 9/1/87 part due to 
mature on 30/1/87 and part on 9/4/87). 

2. That Mr Clark had contracted Mr McKinnon concern- 
ing Mr Lightfoot and asked that he advise Mr Lightfoot to 
"back off" or else he (Clark) would "blow Mr Laurence 
out of the water'' (Precise date of conversation unknown)." 

The manuscript notation added to the first page by Mr 
Metaxas reads: 

"Much of the information has been passed to me on the 
understanding that it will not become publicly available. 
Information provided to the Registry could dry up if it were 
known that it could at some stage be quoted in Parliament." 

I turn now to the view taken by the members of this 
Appeal Board of the evidence which has been outlined 
above. It is our opinion that the 'delegate' has taken an 
excessively restrictive or narrow interpretation of S. 145 of 
the Credit Unions Act. Read in totality, 8.145(2) and (3) 
(supra) make it quite clear that the Registrar is completely 
answerable to the Minister in the exercise of "any of his 
powers, authorities, duties and functions under this Act." 
(emphasis added). 

The Registrar was commanded to furnish reports as and 
when required as to how he was doing or proposed to do his 
job. He was obliged to accept and carry out any directions 
given by the Minister as to how he should do his job. A 
reasonable layperson would surely interpret 'matters of 
policy' or "the policy he is pursuing,   in the exercise or 
discharge of any of his powers, authorities, duties and 
functions ..." as encompassing the concept of how he was 
performing his role as Registrar. 

In April/May Mr Metaxas had taken a conscious and 
considered decision to follow a particular policy. He decided 
not to risk an exacerbation of TCS's difficulties by 
instituting a formal enquiry pursuant to S.168 of the Act. He 
placed little credence on the allegations made by the TCS 
General Manager about political interference in TCS affairs. 

Some 3-4 months later his Minister questioned him about 
the allegations, having heard them from another source and 
the Registrar felt that his earlier decision was being critically 
questioned. He responded to a request for 'any knowledge' 
by preparing a report containing all of the information 
available to him. His visit to Mr Johns was, in the Board's 
view, no more than an attempt to clarify and make specific 
what had formerly been a vague and only half remembered 
allegation. His report to the Minister of 9 September 1987 
represented the total information available to him on the 
question of alleged political interference in TCS affairs. In 
the light of the August decision by government to place the 
management of TCS in the hands of the R. & I. bank it 
would be difficult to argue that any aspect of TCS affairs 
could not properly be of interest to the Minister. 

In the Board's opinion, Mr Metaxas was doing no more 
than any public servant at any level would reasonably be 
expected to do in the circumstances. He appears to have been 
motivated throughout by the perceived need to defend his 
earlier decision. His view remained constant; he placed little 
credence in the allegations and the details of Mr Simpson's 
transactions supported him in that view. It seems clear that 
he did not feel any need to seek further information from Mr 
Johns or to attempt to substantiate the earlier allegations. In 
his own mind he was dealing with a 'furphy' and his earlier 
decision was vindicated. 

The 'delegate' refers to the Registrar's end of line 
responsibility for the administration of the Credit Unions 
Act 1979 and later questions his failure to seek legal advice 
or to notify the Under Treasurer, his C.E.O. at the time, of 
the events as they were happening. We note in passing that 
the crucial matters all took place in the space of a single day. 

There appears to be some conflict between the Position 
Data Form (supra) and the requirements of the Act. While 
the P.D.F. states that the Registrar is responsible to the 
Under Treasurer and speaks of his end of line responsibility, 
S.145 of the Act appears to create a separate and direct 
relationship between the Treasurer and the Registrar. 
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It is the Board's view that Mr Metaxas had little choice 
other than to comply with the formal request of his Minister. 
It was reasonable for him to assume that a Minister of the 
Crown would have a proper appreciation of the secrecy 
provisions expressed in S.153 of the Credit Unions Act. 
Perhaps he was concerned by the instruction to deliver his 
report to Parliament House on short notice. It was a prudent 
act, in any event, to add the notation as he did to his report. 

It is the unanimous decision of the Public Service Appeal 
Board that Mr Metaxas' appeal should be upheld because 
it is our finding that in all the circumstances he did not 
breach Regulation 13(b)(now Regulation 8) of the Public 
Service Act nor did he commit an act of misconduct. In light 
of our decision it seems that an order should issue reinstating 
the appellant in his position as Registrar with effect from 4 
November 1992, that being the date of the Public Service 
Commissioner's notice of his suspension without pay. 
Minutes of a proposed order now issue and may be spoken 
to in due course by arrangement with my Associate. 

Appearances: Mr C.J.L. Pullin, QC and with him Mr S.G. 
Leslie (of Counsel) appeared for the appellant. 

Mr H.G. Muller (of Counsel) and with him Ms J.H. Smith 
(of Counsel) appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board. 

John Metaxas 
and 

Public Service Commissioner. 
No. PSAB 1 of 1993. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR K. LEADBETTER—MEMBER. 
MR E. REA—MEMBER. 

21 May 1993. 
Order. 

HAVING heard Mr C.J.L. Pullin, QC and with him Mr S.G. 
Leslie (of Counsel), and later Mr G.R. Hancy (of Counsel) 
on behalf of the Appellant and Mr H.G. Muller (of Counsel), 
Ms J.H. Smith (of Counsel) and with her Mr M.A. Jenkin 
on behalf of the Respondent, the Board, pursuant to the 
powers conferred under S.80I of the Industrial Relations Act 
1979, hereby orders:— 

1. That the appeal be upheld. 
2. That Mr J. Metaxas be reinstated to the position 

of Registrar of Cooperative and Financial Institu- 
tions with effect from 4 November 1992. 

3. That the decision of the Public Service Commis- 
sioner of 24 December 1992 to transfer Mr J. 
Metaxas from his position of Registrar Coopera- 
tive and Financial Institutions be set aside. 

4. That the decision of the Public Service Commis- 
sioner of 24 December 1992 to reduce Mr J. 
Metaxas in salary from 19 November 1992 to the 
second point on the Level 9 salary scale be set 
aside. 

5. That the period of enforced leave taken by Mr 
Metaxas between 22 October and 4 November 
1992 be credited to his accumulated leave entitle- 
ments. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner 

Chairperson, 
Public Service Appeal Board. 

PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

PAB No. 134 of 1992. 
Between: 

Ms W.K. Farmer 
Recommended Applicant. 

and 
Mrs B.C. Kickett 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

The 4th and 13th days of May 1993. 
COMMISSIONER J.A. NEGUS—Chairperson. 

Mr L. BEECH—Member. 
Ms S. WILSON—Member. 

Position: Regional Aboriginal Health Liaison Officer, Great 
Southern Health Region, Albany. 

Appearances: Mr B.J. Kirwan and Ms J. Sheridan 
appeared on behalf of the Recommended Applicant. 

Mr K. Trainer appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Mrs B.C. 
Kickett against the recommendation that Ms W.K. Farmer 
be appointed to the vacant position of Regional Aboriginal 
Health Liaison Officer (hereinafter RAHLO) in the Great 
Southern Health Region by the Health Department. 

The role of RAHLO is to provide leadership, guidance 
and supervision to the Aboriginal Health Workers employed 
in the region. She will provide support and assistance to the 
Director of Community Nursing in the management of the 
Health Worker team. 

Ms M. Vemon, who convened the selection panel, is the 
Director of Community Nursing in the great Southern 
Region and she gave evidence of the selection process 
explaining why the panel reached its unanimous choice of 
Ms Farmer for the role. 

Despite Mrs Kickett's long experience as a Health Worker 
in the Narrogin district and her progress towards gaining further 
relevant qualifications, she had not satisfied the selection panel 
that she could match several of the essential criteria. The 
particular area of weakness revolved around communication 
skills. Whatever the depth of Mrs Kickett's knowledge and 
understanding of Aboriginal health issues, leadership and 
organisational skills and liaison abilities, she had great 
difficulty in demonstrating those capacities to the interviewers. 

Some questions were raised as to the appellant's 
performance in the Health Worker role and Mr Trainer took 
the opportunity to lead considerable extra evidence from the 
Aboriginal community attesting to her successes in the 
Narrogin district. 

The onus in a promotion appeal rests with the appellant 
to demonstrate a better claim to the vacancy than the 
recommended applicant. There was considerable attention 
given to Ms Kickett's successful progress towards an 
Associate Diploma (Aboriginal Health), but her oral 
testimony left the members of the Appeal Board with the 
same doubts which the selection panel had expressed. There 
was little evidence of real understanding of the matters being 
spoken about. Perhaps the rigour of the University's 
assessment process might be reviewed to ensure mainte- 
nance of the value of the currency of an Associate Diploma. 

At the end of the day the Board is reassured that Mrs 
Kickett's work as Health Worker at Narrogin is well 
received by the community. We have not been convinced 
that she would be better able than Ms Farmer to fill the 
RAHLO position. It is our unanimous decision that the 
appeal must be dismissed. 



RAILWAYS CLASSIFICATION 
BOARD— _ 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union. 

No. R 1 of 1993. 
Railway Officers' Award, 1985. 

No. 1 of 1985. 
COMMISSIONER G.L. FIELDING. 

14 May 1993. 
Order. 

HAVING heard Mr D.W.L. Detez on behalf of the Applicant 
and Mr A.H. Borger on behalf of the Respondent, and by 
consent, the Railways Classification Board, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

(1) That the Railway Officers' Award, 1985 be varied 
in accordance with the following Schedule and 
that such variation shall have effect on and from 
the date hereof. 

(2) That the amendments be administered in accor- 
dance with Industrial Circular No. 5 dated 4 April 
1991. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 39.—Long Service Leave: 

(A) In subclause (1) reletter the opening paragraph as 
(a) and add the following paragraph as follows— 

Provided that the Head of Branch may 
allow an officer to clear long service leave in 
two or more parts of not less than four weeks. 
Portions in excess of four weeks must be in 
multiples of one week and the balance of 
leave remaining to be cleared shall not be less 
than four weeks. 

(B) After paragraph (a) insert a new paragraph (b) as 
follows— 
(b) Part clearance of leave shall only be initiated 

at the request of the officer provided that 
clearance of the balance remaining shall be 
subject to the provisions of subclause (4) 
hereof. 

(C) In subclause (3) add new paragraphs (e) and (f) as 
follows— 
(e) Any service of an officer after the officer's 

anniversary date for long service leave while 
the officer continues to be entitled to long 
service leave in excess of one full term; 
provided that long service leave accrued 
prior to 1 July 1991 shall not count for the 
purpose of this provision. 

(f) Long service leave becoming due on or after 

long service leave beyond three years in 
exceptional circumstances. 

"Exceptional circumstances" shall in- 
clude retirement within five years of the date 
of leave becoming due. 

(b) Notice in writing shall be given by the Head of 
Branch to each officer in the Branch no later than 
31 March each year advising— 

(i) The amount of long service leave to which 
the officer is then entitled. 

(ii) The amount of long service leave to which 
the officer will become entitled at any time 
during the next succeeding leave year. 

(iii) The date by which the leave is required to be 
cleared in accordance with paragraph (a) 
hereof. 

(c) The notice referred to in paragraph (b) hereof shall 
require the officer to furnish to the Head of Branch 
within three months of the receipt of the notice the 
date on which the officer desires to commence 
clearing the long service leave or part thereof to 
which the officer is or will become entitled. 

(d) (i) An officer shall be given at least three 
months' notice before being booked off on 
long service leave. 

(ii) Where an officer has been rostered for long 
service leave and the officer's leave is 
deferred to meet the requirements of the 
Department the officer shall be notified 
within one month of deferment of the date on 
which such officer will again be booked off 
for long service leave and this date shall 
become the rostered date. 

(iii) The clearance of long service leave shall not 
be deferred or delayed by the Department 
where such deferment or delay would result 
in the officer becoming entitled to long 
service leave in excess of one full term. 

NOTICES— 
Union matters— 

APPLICATION No. 848 of 1993. 
NOTICE is given of an application by the AUSTRALIAN 
FEDERATION OF CONSTRUCTION CONTRACTORS 
(WESTERN AUSTRALIA) INDUSTRIAL ASSOCIA- 
TION OF EMPLOYERS for an alteration to Rule (1)— 
Definitions and Interpretation and an alteration to Rule 
(2)—Objects pursuant to the Industrial Relations Act 1979. 

The alteration proposed to the rules relates to the name 
of the organization. 

The existing and prposed rules are as follows:— 
Existing Rules: 
RULE 1: DEFINITIONS AND INTERPRETATION 
(1) Definitions 
In these Rules unless the contrary intention appears: 

"the Act" means the Industrial Relations Act 1979. 
1 July 1991 shall be cleared before leave "AFCC National" means the body registered under 
accrued pnor to that date is cleared. the Australian Industrial Relations Act, 1988, and 

(D) Delete subclause (7) and renumber subclauses (4), known as the "Australian Federation of Construc- 
(5) and (6) as (5), (6) and (7). tion Contractors." 

(E) After subclause (3) add in a new subclause (4) as "the Association" means the Australian Federation 
follows— of Construction Contractors (Western Australia) 

(4) (a) Commencing from 1 July 1991 long service Industrial Association of Employers. 
leave shall be taken within three yeare of the "the Council" means the members for the time 
leave becoming due; provided that the Com- being of the Council constituted in accordance 
mission may approve the deferment of taking with these Rules. 
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"financial year of the Association" means the year 
commencing on 1 July and ending on 30 June in 
the year following. 

"member" means a member under Rule 3 and does 
not include an associate member admitted under 
Rule 9. 

"month" means a calendar month. 
"person" includes natural persons, partnerships, 

trusts, associations and bodies corporate, 
"the office" means the Registered Office for the 

time being of the Association. 
' 'the Register'' means the Register of Members kept 

pursuant to the Act. 
"seal" means the Common Seal of the Association, 
"in writing" and "written" include printing, lithog- 

raphy and other modes of reproducing or repre- 
senting words in visible forms. 

(2) Interpretation 
In these Rules, unless the content otherwise requires: 

(a) words importing the singular number include the 
plural number and vice versa: 

(b) words importing any gender include every gender; 
(c) where a word or phrase is given a particular 

meaning in these Rules, other parts of speech and 
grammatical forms of that word or phrase have 
corresponding meanings; 

(d) parts and clause headings do not affect the 
interpretation or construction of these Rules; 

(e) references to recitals, parts, clauses or paragraphs 
by letter or number are references to recitals, parts, 
clauses or paragraphs in these Rules; 

(f) a reference to any statute includes a reference to 
that statute as amended, modified or replaced and 
includes order, ordinances, regulations, rules and 
by-laws made under or pursuant to that statute. 

RULE 2: OBJECTS 
The objects of Association are:— 

(a) To protect and advance the interests and to raise 
the status of construction contractors engaged in 
any manner of construction work and, without 
limiting the generality of the foregoing, including 
civil, structural and industrial engineering and 
demolition, excavation, dredging, reticulation and 
general construction. 

(b) To facilitate the exchange of technical information 
between members of the Association. 

(c) To maintain and enhance the reputation for skill, 
integrity and responsibility of the members of the 
Association and to require of them the highest 
standards of skill, integrity and responsibility 
associated with membership of the Association. 

(d) To provide an authoritative and representative 
voice for construction contractors in the construc- 
tion industry on matters of common interest. 

(e) To establish codes of ethical conduct for construc- 
tion contractors and to use every effort to ensure 
the observance of such codes by the members of 
the Association. 

(f) To act as a State industrial union of employers. 
(g) To establish harmonious relations between the 

members and their employees, with a view to 
avoiding strikes and other forms of industrial 
unrest, to take steps that may be considered 
desirable with a view to settling strikes or disputes 
between members and their employees. 

(h) To arrange and settle by means of reference to 
arbitration and conciliation, or otherwise, any 
questions from time to time arising in relation to 
employment of labour. 

(i) To promote co-operation between members as to 
the terms and conditions of contracts upon which 
they will undertake the construction and mainte- 
nance of works. 

(j) To act as arbitrators in the settlement of, and to 
appoint committees to deal with, disputes between 
members or affecting members. 

(k) To prosecute or defend any suits, applications and 
proceedings, before any court or tribunal whatso- 
ever, as may be deemed necessary or expedient in 
the interests of the Association or its members. 

(1) To encourage and facilitate economies of con- 
struction through co-operative action in matters 
pertaining to materials, supplies, labour, insurance 
and bonds, and to engage in any undertaking 
whatsoever which may further the aims and 
purposes of the Association. 

(m) To further technical, economic and general re- 
search and promotion on matters of interest to 
construction contractors, and to provide and 
establish such competitions, scholarships, prizes 
and endowments as the Association thinks fit. 

(n) To establish and maintain a library for the 
information and instruction of members. 

(o) To originate, promote and support improvements 
in laws and regulations affecting construction 
contractors and the interests of the community in 
relation to laws and regulations and to suggest, 
support or oppose alterations to laws and regula- 
tions and their administration and to make 
representations to the Crown or any legislative, 
administrative or other body or authority and to 
take such other steps or proceedings as may be 
deemed expedient. 

(p) To print, publish, issue and circulate periodicals, 
books, circulars, advertisements and other publi- 
cations and films which seem conducive to the 
interests of the Association and its members. 

(q) To promote any measures and take any steps 
considered advisable in the interests of the 
Association's members. 

(r) To promote exhibitions relevant to the interests of 
the Association or its members. 

(s) To render such support and assistance to its 
members as the Association may deem proper and 
advisable. 

(t) (i) To purchase, take on lease or in exchange, 
hire and otherwise acquire any lands, build- 
ings, easements or property, real and per- 
sonal, any rights or privileges which may be 
requisite for the purposes or capable of being 
conveniently used in connection with, any of 
the objects of the Association and in further- 
ance of the objects of the Association to sell, 
improve, demolish, manage, develop, ex- 
change, lease, dispose of, turn to account or 
otherwise deal with all or any part of the 
property and rights of the Association. 

(ii) If the Association takes or holds any property 
which may be subject to any trusts the 
Association must only deal with the same in 
such manner as is allowed by law having 
regard to the trusts. 

(u) To co-operate with, subscribe to or become a 
member of any other association or organisation, 
whether incorporated or not, whose objects are 
altogether or in part similar to those of the 
Association, if that action advances the interests 
of the Association and its members, and in 
particular to co-operate with AFCC National. 

(v) To enter into any negotiations or arrangements 
with any Government or authority, municipal, 
local or otherwise, that may seem conducive to 
any of the Association's objects and to obtain 
from any such Government or authority any rights, 
privileges and concessions which the Association 
may think it desirable to obtain; and to carry out, 
exercise and comply with any of those arrange- 
ments, rights, privileges and concessions. 
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(w) To appoint, employ, contract with, remove or 
suspend any person necessary or convenient for 
the purpose of the Association. 

(x) To establish and support or aid in the establish- 
ment and support of institutions, funds, trusts and 
conveniences calculated to benefit employees or 
past employees of the Association or their 
dependents or connections; and to grant pensions 
and allowances and to make payment towards 
insurance; and to subscribe or guarantee money to 
charitable or benevolent objects, or for any public, 
general or useful object. 

(y) To construct, improve, maintain, develop, work, 
manage, carry out, alter, demolish or control any 
houses, buildings, grounds, works or conven- 
iences which may seem calculated directly or 
indirectly to advance the Association's interests 
and to contribute to, subsidise or otherwise assist 
and take part in their construction, improvement, 
maintenance, development, working, manage- 
ment, carrying out, alteration, demolition or 
control. 

(z) To borrow or raise or secure the payment of 
money in any way the Association may think fit 
and to secure that money or the repayment or 
performance of any debt, liability, contract, 
guarantee or other engagement incurred or to be 
entered into by the Association in any way and in 
particular by the issue of debentures, perpetual or 
otherwise, charged upon all or any of the 
Association's property (both present and future) 
and to purchase, redeem or pay of those securities. 

(aa) To make, draw, accept, endorse, discount, execute 
and issue promissory notes, bills of exchange, 
bills of lading and other negotiable or transferable 
instruments. 

(bb) To take or hold mortgages, debentures, liens and 
charges to secure payment of the purchase price 
or any unpaid balance of the purchase price, of any 
part of the Association's property sold by the 
Association, or any money due to the Association 
from purchasers and others. 

(cc) To make any gift of property whether subject to 
any special trust or not, for any one or more of the 
objects of the Association subject to sub-para- 
graph (ii) of paragraph (t). 

(dd) To collect and receive money by voluntary 
contributions, subscriptions, donations, sale of 
goods or property and legacies for the purpose of 
the Association. 

(ee) To invest and deal with the moneys of the 
Association not immediately required in any 
manner from time to time determined, upon fixed 
or other deposit in any Trading Bank or Savings 
Bank and any other securities as the Association 
thinks fit and notes, stocks, shares, debentures or 
securities of or advances to any company whether 
public or private. 

(ff) To lend to persons, firms or companies, whether 
or not they are members of the Association, on 
terms determined by the Association. 

(gg) To carry on all such activities as may be necessary 
or convenient for any of the purposes of the 
Association. 

(hh) To do all acts, deeds, matters and things and to 
enter into and make agreements incidental or 
conducive to the attainment of any of the objects 
of the Association. 

Proposed Rules; 
RULE 1: DEFINITIONS AND INTERPRETATION 
(1) Definitions 
In these Rules unless the contrary intention appears: 

"the Act" means the Industrial Relations Act 1979. 

"the Association" means the Australian Federation 
of Construction Contractors (Western Australia) 
Industrial Association of Employers, 

"the Council" means the members for the time 
being of the Council constituted in accordance 
with these Rules. 

"financial year of the Association" means the year 
commencing on 1 July and ending on 30 June in 
the year following. 

"member" means a member under Rule 3 and does 
not include an associate member admitted under 
Rule 9. 

"month" means a calendar month. 
"person" includes natural persons, partnerships, 

trusts, associations and bodies corporate, 
"the office" means the Registered Office for the 

time being of the Association. 
"the Register" means the Register of Members kept 

pursuant to the Act. 
"seal" means the Common Seal of the Association, 
"in writing" and "written" include printing, lithog- 

raphy and other modes of reproducing or repre- 
senting words in visible forms. 

(2) Interpretation 
In these Rules, unless the content otherwise requires: 

(a) words importing the singular number include the 
plural number and vice versa; 

(b) words importing any gender include every gender; 
(c) where a word or phrase is given a particular 

meaning in these Rules, other parts of speech and 
grammatical forms of that word or phrase have 
corresponding meanings; 

(d) parts and clause headings do not affect the 
interpretation or construction of these Rules; 

(e) references to recitals, parts, clauses or paragraphs 
by letter or number are references to recitals, parts, 
clauses or paragraphs in these Rules; 

(f) a reference to any statute includes a reference to 
that statute as amended, modified or replaced and 
includes order, ordinances, regulations, rules and 
by-laws made under or pursuant to that statute. 

RULE 2: OBJECTS 
The objects of Association are:— 

(a) To protect and advance the interests and to raise 
the status of construction contractors engaged in 
any manner of construction work and, without 
limiting the generality of the foregoing, including 
civil, structural and industrial engineering and 
demolition, excavation, dredging, reticulation and 
general construction. 

(b) To facilitate the exchange of technical information 
between members of the Association. 

(c) To maintain and enhance the reputation for skill, 
integrity and responsibility of the members of the 
Association and to require of them the highest 
standards of skill, integrity and responsibility 
associated with membership of the Association. 

(d) To provide an authoritative and representative 
voice for construction contractors in the construc- 
tion industry on matters of common interest. 

(e) To establish codes of ethical conduct for construc- 
tion contractors and to use every effort to ensure 
the observance of such codes by the members of 
the Association. 

(f) To act as a State industrial union of employers. 
(g) To establish harmonious relations between the 

members and their employees, with a view to 
avoiding strikes and other forms of industrial 
unrest, to take steps that may be considered 
desirable with a view to settling strikes or disputes 
between members and their employees. 

(h) To arrange and settle by means of reference to 
arbitration and conciliation, or otherwise, any 



questions from time to time arising in relation to 
employment of labour. 

(i) To promote co-operation between members as to 
the terms and conditions of contracts upon which 
they will undertake the construction and mainte- 
nance of works. 

(j) To act as arbitrators in the settlement of, and to 
appoint committees to deal with, disputes between 
members or affecting members. 

(k) To prosecute or defend any suits, applications and 
proceedings, before any court or tribunal whatso- 
ever, as may be deemed necessary or expedient in 
the interests of the Association or its members. 

(1) To encourage and facilitate economies of con- 
struction through co-operative action in matters 
pertaining to materials, supplies, labour, insurance 
and bonds, and to engage in any undertaking 
whatsoever which may further the aims and 
purposes of the Association. 

(m) To further technical, economic and general re- 
search and promotion on matters of interest to 
construction contractors, and to provide and 
establish such competitions, scholarships, prizes 
and endowments as the Association thinks fit. 

(n) Tb establish and maintain a library for the 
information and instruction of members. 

(o) To originate, promote and support improvements 
in laws and regulations affecting construction 
contractors and the interests of the community in 
relation to laws and regulations and to suggest, 
support or oppose alterations to laws and regula- 
tions and their administration and to make 
representations to the Crown or any legislative, 
administrative or other body or authority and to 
take such other steps or proceedings as may be 
deemed expedient. 

(p) To print, publish, issue and circulate periodicals, 
books, circulars, advertisements and other publi- 
cations and films which seem conducive to the 
interests of the Association and its members. 

(q) To promote any measures and take any steps 
considered advisable in the interests of the 
Association's members. 

(r) To promote exhibitions relevant to the interests of 
the Association or its members. 

(s) To render such support and assistance to its 
members as the Association may deem proper and 
advisable. 

(t) (i) To purchase, take on lease or in exchange, 
hire and otherwise acquire any lands, build- 
ings, easements or property, real and per- 
sonal, any rights or privileges which may be 
requisite for the purposes or capable of being 
conveniently used in connection with, any of 
the objects of the Association and in further- 
ance of the objects of the Association to sell, 
improve, demolish, manage, develop, ex- 
change, lease, dispose of, turn to account or 
otherwise deal with all or any part of the 
property and rights of the Association. 

(ii) If the Association takes or holds any property 
which may be subject to any trusts the 
Association must only deal with the same in 
such manner as is allowed by law having 
regard to the trusts. 

(u) To co-operate with, subscribe to or become a 
member of any other association or organisation, 
whether incorporated or not, whose objects are 
altogether or in part similar to those of the 
Association, if that action advances the interests 
of the Association and its members. 

(v) To enter into any negotiations or arrangements 
with any Government or authority, municipal, 

local or otherwise, that may seem conducive to 
any of the Association's objects and to obtain 
from any such Government or authority any rights, 
privileges and concessions which the Association 
may think it desirable to obtain; and to carry out, 
exercise and comply with any of those arrange- 
ments, rights, privileges and concessions. 

(w) lb appoint, employ, contract with, remove or 
suspend any person necessary or convenient for 
the purpose of the Association. 

(x) To establish and support or aid in the establish- 
ment and support of institutions, funds, trusts and 
conveniences calculated to benefit employees or 
past employees of the Association or their 
dependents or connections; and to grant pensions 
and allowances and to make payment towards 
insurance; and to subscribe or guarantee money to 
charitable or benevolent objects, or for any public, 
general or useful object. 

(y) To construct, improve, maintain, develop, work, 
manage, carry out, alter, demolish or control any 
houses, buildings, grounds, works or conven- 
iences which may seem calculated directly or 
indirectly to advance the Association's interests 
and to contribute to, subsidise or otherwise assist 
and take part in their construction, improvement, 
maintenance, development, working, manage- 
ment, carrying out, alteration, demolition or 
control. 

(z) To borrow or raise or secure the payment of 
money in any way the Association may think fit 
and to secure that money or the repayment or 
performance of any debt, liability, contract, 
guarantee or other engagement incurred or to be 
entered into by the Association in any way and in 
particular by the issue of debentures, perpetual or 
otherwise, charged upon all or any of the 
Association's property (both present and future) 
and to purchase, redeem or pay of those securities. 

(aa) Tb make, draw, accept, endorse, discount, execute 
and issue promissory notes, bills of exchange, 
bills of lading and other negotiable or transferable 
instruments. 

(bb) To take or hold mortgages, debentures, liens and 
charges to secure payment of the purchase price 
or any unpaid balance of the purchase price, of any 
part of the Association's property sold by the 
Association, or any money due to the Association 
from purchasers and others. 

(cc) To make any gift of property whether subject to 
any special trust or not, for any one or more of the 
objects of the Association subject to sub-para- 
graph (ii) of paragraph (t). 

(dd) To collect and receive money by voluntary 
contributions, subscriptions, donations, sale of 
goods or property and legacies for the purpose of 
the Association. 

(ee) To invest and deal with the moneys of the 
Association not immediately required in any 
manner from time to time determined, upon fixed 
or other deposit in any Trading Bank or Savings 
Bank and any other securities as the Association 
thinks fit and notes, stocks, shares, debentures or 
securities of or advances to any company whether 
public or private. 

(ff) To lend to persons, firms or companies, whether 
or not they are members of the Association, on 
terms determined by the Association. 

(gg) To carry on all such activities as may be necessary 
or convenient for any of the purposes of the 
Association. 
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(hh) To do all acts, deeds, matters and things and to 
enter into and make agreements incidental or 
conducive to the attainment of any of the objects 
of the Association. 

This matter has been listed before the Full Bench on 9th 
August 1993. 

A copy of the Rules of the organisation and the proposed 
set of rules may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

(Sgd.) T.J. POPE, 
Eteputy Registrar. 

10 June 1993. 
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CUMULATIVE CONTENTS HEADINGS 

* Denotes New Heading 

Annual Report of the Chief Commissioner 
Agreements—Industrial—Retirements from 
Awards/Agreements—Application for 
Awards/Agreements—Application for variation of—No 

variation resulting 
Awards/Agreements—Consolidation by registrar 
Awards/Agreements—Consolidation of 
Awards/Agreements—Interpretation of 
Awards/Agreements—Variation of (see also Public Service 

Arbitrator and Coal Industry Tribunal) 
Boards of Reference—Decisions of 
Cancellation of Awards/Agreements/Respondents 
Cancellation of Orders 
Ceremonial Addresses 
Commission in Court Session—Appeals against decisions 

of Boards of References 
Commission in Court Session—Matters dealt with 
Commission in Court Session—Coal Industry Tribunal 

Reviews 
Commission in Court Session—Awards/Agreements— 

Variation of 
Conciliation Orders (Section 32 Matters) 
Conferences—Matters arising out of (refers to matters 

agreement between parties is reached) 
Conferences—Matters referred (refers to arbitrated matters) 
Conferences—Notation of (table of all Conference applica- 

tions) 
Corrections 
Declarations 
Full Bench—Appeals against decision of Commission 
Full Bench—Appeals against decision of Industrial 

Magistrate 
Full Bench—Government Officers—Section 96 
Full Bench—Matters referred under Section 27 
Full Bench—Proceedings for enforcement of Act 
General Orders 
Industrial Appeal Court 
Industrial Appeal Court—Appeals against decision of 

Commission in Court Session 
Industrial Appeal Court—Appeals against decision of Full 

Bench 
Industrial Magistrate—Appeals against decision of (see 

under Full Bench) 
Industrial Magistrate—Complaints before 
Joinder/Concurrence of Parties—Application for 
Joint Sittings 
Long Service Leave—Appeals Committee—Government 

Wages Employees 

Long Service Leave—Boards of Reference 
Long Service Leave—Standard Provisions 
Notices—Appointments 
Notices—Award/Agreement matters 
Notices—Cancellation of Awards/Agreements/Respon- 

dents—Under Section 47 
Notices—General matters 
Notices—Union matters 
President—Matters dealt with 
Procedural Directions and Orders 
Promotion Appeals 
Public Service Appeal Board 
Public Service Arbitrator—Awards/Agreements—Variation 

of 
♦Public Service Arbitrator—Matters dealt with 
Railways Classification Board—Matters dealt with 
Reclassification Appeals 
School Teachers Tribunal—Matters dealt with 
Section 23—Miscellaneous matters 
Sections 29 (b)—Notation of 
Site Allowances 
Superannuation/Wage Fixing Principles—Orders 
Unfair Dismissal/Contractual Entitlements 
Unions—Application for alteration of rules 
Unions—Application for registration 
Unions—Application for Industrial Association 
Unions—Cancellation of registration 
Unions—Change of name 
Unions—Declarations made under Section 71 
Unions—Matters dealt with under Section 66 
Unions—Matters relating to suspension of registration 
Writs 
Coal Industry Tribunal—Awards/Agreements—Applica- 

tion for 
Coal Industry Tribunal—Awards/Agreements—Variation 

of—No variation resulting 
Coal Industry Tribunal—Awards/Agreements—Variation 

of 
Coal Industry Tribunal—Disputes—Matters referred 
Coal Industry Tribunal—Review of Board of Reference 
Industrial Training Act—Appeals dealt with 
Occupational Health, Safety and Welfare Act—Matters 

dealt with 

(As at 25 November 1992) 
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AWARDS/AGREEMENTS—APPLICATION FOR— 
Activ Foundation Inc. (Enterprise Agreement) 1993 No. AG5 of 1993—Registered  
Australian Glass Manufacturers Co. Perth, Maintenance Trades (Enterprise Bargaining) Agreement 1993 No. AGIO of 

1993—Registered   
Boral Castings Pty Ltd—Perth Works—Enterprise Agreement 1993 No. AG17 of 1993—Registered  
Bradken Perth, Western Australian Machineshop (Enterprise Bargaining) Agreement 1993 No. AG16 of 1993—Registered . 
Burswood Resort Casino (Electronic Servicepersons) Enterprise Agreement No. AG1 of 1993—Registered  
Burswood Resort Casino (Maintenance Employees) Enterprise Agreement No. AG2 of 1993—Registered  
Career Start Traineeship Agreement 1992 No. PSA AG1 of 1993—Registered  
CCA Snack Foods Pty Limited (Western Australia) Enterprise Agreement 1992 No. AGS of 1992—Delivered  
CSR Ltd—Bradford Insulation Welshpool (Enterprise Bargaining) Agreement 1992 No. AG23 of 1992—Delivered  
City of Melville (Mechanical Maintenance Workshop) Enterprise Agreement 1992 No. AG7 of 1993   
Coates Hire Enterprise Bargaining Agreement 1992 No. AGI8 of 1992—Delivered  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia (W.A. Branch)/Chep (Kewdale, 

WA) Enterprise Bargaining Agreement 1992 No. AG24 of 1993   
Department of Conservation and Land Management, Fire Duties Allowances and Conditions Agreement, No. 1 of 1992 No. 

PSA AG1 of 1992   
E.P.T. Pty Ltd Nelson Point Development Project (Enterprise Bargaining) Agreement No. AG 18 of 1993—Registered  
Edgeil-Birds Eye Manjimup Production Centre (Enterprise Bargaining) Agreement 1992 No. AG 19 of 1992   
Email Limited (Major Appliance Consumer Service Division WA) Enterprise Agreement 1992 No. AG9 of 1992—Delivered 
Ethnic Children's Services Industrial Award, 1993 No. A10 of 1989   
Facilities Agreement 1992 No. PSA AG2 of 1992—Registered  
Fruit and/or Vegetable Preserving Award 1988 No. A18 of 1988—Withdrawn by Leave  
Goldcorp/Gold Corporation Salaried Allowance and Conditions Award 1991 No. 13 of 1991—Discontinued  
Independent Schools Administrative and Technical Officers Award 1993 No. A15 of 1991—Delivered  
James Hardie Building Boards—Welshpool Enterprise Agreement 1992 No. AG13 of 1992   
Miscellaneous Government Conditions and Allowances Award No. A4 of 1992   
O'Donnell Griffin Nelson Point Development Project (Enterprise Bargaining) Agreement No. AG20 of 1993—Registered .. 
Printing (Community Newspaper Group) (Enterprise Bargaining) Agreement 1992 No. AG14 of 1993   
Quadriplegic Centre Award No. A1 of 1993   
The Readymix Gosnells Quarry (Enterprise Bargaining) Consent Agreement 1993 No. AG15 of 1993   
Real Estate Salespersons (Occupational Superannuation) Award 1992 No. A2 of 1992—Discontinued  
Retail Food Establishments Employees Agreement 1992 No. AG15 of 1992—Delivered  
The Royal Automobile Club of W.A. (Incorporated) Enterprise Bargaining Agreement 1993 No. AG21 of 1992   
Southern Processors Ltd (Albany) Enterprise Agreement 1992 No. AG20 of 1992   
State Energy Commission of Western Australia (Enterprise Bargaining) Agreement 1993 No. AG14 of 1993—Discontinued 
Tbachers (Public Sector Primary and Secondary Education) Award 1993 No. TA1 of 1992   
Teachers (Public Sector, Technical and Further Education) Award 1993 No. TA1/1 of 1992   
Transfield—A.S.I. (Enterprise Bargaining) Consent Agreement 1993 No. AG9 of 1993—Registered  
Transfield Construction Pty Ltd WA Division Workshops (Kwinana) Enterprise Bargaining Agreement No. AG 11 of 

1993—Registered   
United Construction Pty Ltd Nelson Point Development Project (Enterprise Bargaining) Agreement AG19 of 1993—Registered 
West Australian Newspapers (Enterprise Bargaining) Security Officers and Cleaners Agreement 1992 No. AG22 of 

1992—Delivered   
Westrail Enterprise Bargaining Agreement 1992 No. AG25 of 1992—Registered  
Westraii Enterprise Bargaining Industrial Agreement No. RCB AG1 of 1992—Registered  

1591 
1261 

81 
84 

724 
1013 
1263 
734 

1017, 1304 
734 

1489 
1263 
1508 
1508 
1265 
737 

86 
1024 

95 
1026 
895 
895 

1268 

AWARDS/AGREEMENTS—APPLICATION FOR VARIATION OF—NO VARIATION RESULTING— 
Bespoke Bootmakers' and Repairers' Award No. 4 of 1946   
Brewery Craftsmen Agreement 1979 No. C368A of 1979   
Burswood Island Resort Employees Award Nos. A23 of 1985 and A25 of 1985   
The Draughtsmen's Tracers' Planners' and Tfechnical Officers' Award 1979 No. Rll of 1979   
Government Officers Salaries, Allowances and Conditions Award 1989 No. PSA A3 of 1989   
Laboratory and Technical Employees (Peters (W.A.) Limited) Award of 1981 No. 12 of 1981   
Meat Industry (Government) Award No. A44 of 1981  :  
Meat Industry (State) Award No. R9 of 1979   
Meat Industry (Western Australian Lamb Marketing Board) Award 1981 No. A37 of 1981   
Meat Industry (Western Australian Meat Commission—Robb Jetty Division) Award No. R16 of 1976 . 
Robe River Iron Associates Iron Ore Production and Processing Award 1990 No. A4 of 1987   
Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 No. R32 of 1976   
State Energy Commission of Western Australia Wages and Conditions Award 1988 No. A1 of 1989 .... 
Wool Scouring and Fellmongery Industry Award No. 32 of 1959   

AWARDS/AGREEMENTS—CONSOLIDATION BY REGISTRAR— 
Child Care Centres (Pre-School Teachers') Award 1983 No. A3 of 1983   
Clothing Trades Award 1973 No. 16 of 1972   
Country High School Hostels Award 1979 No. R 7A of 1979   
Dairy Factory Workers' Award 1982 No. A15 of 1982   
Hospital Employees' (Homes of Peace) Consolidated Award 1981 No. 26 of I960  
Hospital Workers' (N'Gala) Award No. 6A of 1958   
Laboratory and Tbchnical Employees' (Peters (W.A.) Limited) Award of 1981 No. 12 of 1981 

AWARDS/AGREEMENTS—INTERPRETATION OF— 
Iron Ore Production and Processing (Hamersley Iron Pty Limited) Award 1987 No. A20 of 1987   
Meat Industry (State) Award, 1980 No. R9 of 1979—Withdrawn by Leave  
Meat Industry (Western Australian Meat Commission—Robb Jetty Division) Award No. R16 of 1976 . 
Quarry Workers' Award, 1969 No. 13 of 1968   

AWARDS/AGREEMENTS—VARIATION OF— 
Aerated Water and Cordial Manufacturing Industry Award 1975 No. 10 of 1975   
Aged and Disabled Persons Hostels Award 1987 No. A6 of 1987   
Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 . 
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AWARDS/AGREEMENTS—'VARIATION OF—continued 
Ambulance Service Communication Centre Employees' Award 1991 No. A4 of 1991   1 
Animal Welfare Industry Award No. 8 of 1968   
Art Gallery Attendants and Groundsmen Award 1980 No. 31 of 1980   
Asbestos Jointings Industry Award 1967 No. 7 of 1967   
The B.P. Refinery ((Kwinana) Construction, Mining and Energy Workers Union) Award 1980 No. A2 of 1981   
Bag, Sack and Tfextile Award No. 3 of 1960   
Bakers' (Country) Award No. R 18 of 1977   
Bakers' (Metropolitan) Award No. 13 of 1987   
Bespoke Bootmakers' and Repairers' Award No. 4 of 1946   
Boral Casting Pty Ltd—Perth Works—Enterprise Agreement No. AG14 of 1992   
Brushmakers' Award No. 30 of 1959   
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968 No. 20 of 1968   
Building Materials Manufacture (CSR Limited—Welshpool Works) Award 1982 No. A10 of 1982   
Building Trades Award 1968 No. 31 of 1966   4, 99, 
Building Trades (Construction) Award 1987 No. R14 of 1978   422, 827, 839, 1073, 1074, 1075, 1079, 1 
Building Trades (Fremantle Port Authority) Award 1968 No. 31B of 1966   
Building Trades (Goldmining Industry) Award No. 29 & 32 of 1965 and 4 of 1966  
Building Trades (Government) Award 1968 No. 31A of 1966  
Building Trades (State Energy Commission) Consolidated Award 1978 No. 1 of 1959   
Burswood Island Resort Employees Award Nos. A23 and A25 of 1985   423 1 
Burswood Island Resort (Maintenance Employees') Award No. A22 of 1986  1 
Case and Box Makers' Award 1952 No. 48 of 1951  4, 100, I 
Catering Employees and Tha Attendants (Government) Award 1982 No. 34 of 1981   
Catering Workers' (Race Course, Show and Sporting Grounds) Agreement 1976 No. 47 of 1976   
CCA Snack Foods Pty Limited (Western Australia) Enteiprise Agreement 1992 No. AG5 of 1992   
Cement Workers' Award, 1975 No. 10 of 1967   
Cereal Processing, Extracting and 338, Manufacturing Award No. 26 of 1970  
Child Care (Lady Gowrie Child Centre) Award No. A3 of 1984  
Child Care (Out of School Care—Playieaders) Award No. A13 of 1984  
Child Care (Subsidised Centres) Award No. A26 of 1985   101, 183, 
Child Care Centres (Pre-School Teachers') Award 1983 No. A3 of 1983   
Child Care Workers (Education Department) Award No. A20 of 1984   215, 570, 1 
Children's Services (Government) Award 1989 No. A29 of 1985 and PSA A29A of 1985   570, 1 
Children's Services (Private) Award No. 10 of 1990   
Children's Services Consent Award, 1984 No. A1 of 1985   
Cleaners and Caretakers (Car and Caravan Parks) Award 1975 No. 5 of 1975   
Cleaners and Caretakers (Government) Award 1975 No. 32 of 1975   215, 
Cleaners and Caretakers (Metropolitan Market Trust) Agreement 1967 No. AG9 of 1967   215, 339, 570, 1 
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972   
Clerks (Timber) Award No. 61 of 1947   
Clerks' (Bailiffs' Employees) Award 1978 No. R19 of 1976  
Clerks' (Commercial Radio and Thlevision Broadcasters) Award of 1970 No. 14C of 1968   
Clerks' (Control Room Operators) Award 1984 No. 14 of 1981  
Clerks' (Credit and Finance Establishments) Award No. 16 of 1952   
Clerks' (Customs and/or Shipping and/or Forwarding Agents) Award No. 47 of 1948   
Clerks' (Grain Handling) Award 1977 No. R34 of 1977   
Clerks' (Hotels, Motels and Clubs) Award 1979 No. R7 of 1977   
Clerks' (R.A.C. Control Room Officers) Award of 1988 No. 42 of 1987   
Clerks' (Taxi Services) Award of 1970 No. 14B of 1968   
Clerks' (Wholesale and Retail Establishments) Award No. 38 of 1947   81, 84, 
Clothing Trades Award 1973 No. 16 of 1972   
Club Workers' Award 1976 No. 12 of 1976   
Community Colleges Award 1990 No. A19 of 1988(R)  340, 1 
Community Welfare Department Hostels Award 1983 No. 27 of 1981   
Concrete Masonry Block Manufacturing Award 1969 No. 28 of 1969  
Contract Cleaners Award, 1986 No. 6 of 1985   
Contract Cleaners' (Ministry of Education) Award 1990 No. A5 of 1981   
Country High School Hostels Award 1979 No. 7A of 1979   215,! 

Crothali Hospital Services (W.A.) Pty Ltd Award No. A3 of 1987   
Cultural Centre Award 1987 No. A28 of 1988   570, 1 
Dairy Factory Workers' Award 1982 No. A15 of 1982   
Dampier Salt Award 1990 No. A 23 of 1990   
Deckhands (Passenger Ferries, Launches and Barges) Award No. 15 of 1972   
Dental Technicians' and Attendant/Receptionists Award, 1982 No. 29 of 1982   
Department of Marine and Harbours, Harbour Masteis and Relieving Harbour Masters and Assistants Harbour Masters Award 

1984 No. CR433 of 1983   
Dried Vine Fruits Industry Award, 1951 No. 8 of 1951   
Drum Reclaiming Award No. 21 of 1961   
Dry Cleaning and Laundry Award 1979 No. R35 of 1978   117, 474, 
Earth Moving and Construction Award No. 10 of 1963   4, 
Egg Processing Award 1978 No. 42 of 1978   
Electorate Officers Award 1986 No. PSA A18 of 1986   
Electrical Contracting Industry Award No. R22 of 1978   4, 78, 184, 188, 825, 839, 1079, 1263, 1302, I 
Electrical, Engineering and Building Trades (Western Australian Newspapers Limited) Award 1988 No. A17 of 1985   
Electrical Trades (Goldmining) Award 1969 No. 57 of 1968   
Electronics Industry Award No. 22 of 1985   
Electronic Servicing Employees (Building Management Authority) Award 1984 No. 40 of 1982   
Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973   422, 839, 1075, 1261, 1268, 1275, 1341, 1 
Engine Drivers' (General) Award No. R 21A of 1977   
Engine Drivers' (Government) Award 1983 No. AS of 1983   
Engine Drivers (Quarries, Sand Pits and Limestone Quarries) Agreement 1991 No. AGS of 1991   
Engineering (Government Printing Office) Award 1986 No. 12 of 1984   
Engineering and Engine Drivers' (Nickel Smelting) Award, 1973 No. 4 of 1973   
Engineering Trades (Government) Award 1967 Nos. 29, 30 and 31 of 1961 and No. 3 of 1962  118, 215, 1073, 1074, 1 
Engineering Trades (State Energy Commission) Consolidated Award 1978 No. 1 of 1969   
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 No. 10 of 1971  
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978   1 
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978   4, 215, 
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AWARDS/AGREEMENTS—'VARIATION OF—continued 
Ethnic Children's Services Industrial Award, 1993 No. A10 of 1989   
Family Day Care Co-ordinators' and Assistants' Award, 1985 No. A16 of 1985   
Ferries Masters' and Engineers' (Transperth) Award 1964 No. 8 of 1965   
Fibre Cement Workers Award No. 23 of 1960   
Fire Brigade Employees' Award 1990 No. A28 of 1989   
Fire Brigade Employees' Consolidated Award 1975 No. 26 of 1971   
Fire Brigade Employees (Workshops) Award 1983 No. A6 of 1981   
Fitters (Continuous Process Work) Hospitals Award 1972 No. 20 of 1971   
Food Industry (Food Manufacturing or Processing) Award No. A20 of 1990  
Foreman (Building Trades) Award 1991 No. A5 of 1987   
Fremantle Port Authority (Pilots') Award 1964 No. 3 of 1964   
Fremantle Port Authority (Port Operations Officers) Award 1988 No. A13 of 1988 . 
Fremantle Port Authority Deckhands and Deckboys Award No. 21 of 1971   
Fremantle Port Authority Masters and Launch Master Award 1977 No. 10 of 1977 . 
Fremantle Port Authority Port Security Agreement 1986 No. AGU of 1986   
The Fruit Growing and Fruit Packing Industry Award No. R 17 of 1979   
Furniture Trades (Government) Award 1979 No. 34 of 1979   
Furniture Trades Industry Award No. 6 of 1984   138, 215, 1655 
Funeral Directors' Assistants' Award No. 18 of 1962   ' ' 1654 
Gaol Officers' Award No. 12 of 1968   215, 746 
Gardeners (Government) 1986 Award No. 16 of 1983   215, 570, 1542, 1655 
Glassfibre Reinforced Cement Award No. 24 of 1984   ' 1656 
Gold Mining Consolidated Award, 1980 No. 21 of 1967   4 
Gold Mining Engineering and Maintenance Award No. 26 of 1947   4 
Golf Link and Bowling Green Workers' Award 1966 No. 16 of 1967   4 
Government Engineering and Building Trades Foremen and Sub Foremen Award No. 15 of 1973   215, 1010, 1013 
Government Railways Locomotive Enginemen's Award 1990 No. 13 of 1973   4, 215, 355 
Government School Tfeachers' Salaries Award (1981)  215, 501, 502 
Government Water Supply (Kaigoorlie Pipeline) Award 1981 No. 15 of 1981   ' ' 215 
Government Water Supply Sewerage and Drainage Employees Award 1981 No. 2 of 1980   138, 215 
Hairdressers Award 1989 No. A32 of 1988   4 
Health Attendants Award, 1979 No. A49 of 1978   1656 
Health Care Industry (Private) Superannuation Award 1987 No. A8 of 1988   747 
Health Workers—Community and Child Health Services Award 1980 No. R21 of 1979   215, 570, 1657, 1542 
Hospital Employees' (Homes of Peace) Consolidated Award 1981 No. 26 of 1960  1658 
Hospital Employees (Perth Dental Hospital) Award 1971 No. 4 of 1970   215, 570, 1542, 1658 
Hospital Laundry and Linen Service (Government) Award 1980 No. 36 of 1981   215, 570 
Hospital Laundry and Linen Service (Salaried Officers) Award 1982 No. 36 of 1978   215, 1842 
Hospital Salaried Officers Award 1968 No. 39 of 1968   215 
Hospital Workers (Cleaning Contractors—Private Hospitals) Award 1978 No. R2 of 1977   1658 
Hospital Workers (Government) Award No. 21 of 1966   215, 570, 1542 
Hospital Workers' (N'gala) Award No. 6A of 1958   ' ' 1659 
Hostel Supervisory Staff Agreement 1980 No. AG15 of 1980  1010, 1013 
Hotel and Tavern Workers' Award, 1978 No. R31 of 1977   ' 139 
Independent Schools Administrative and Technical Officers Award 1993 No. A15 of 1991   1304 
Independent Schools' Tfeachers* Award 1976 No. R27 of 1976   749 
Industrial Catering Workers' Award, 1977 No. 29A of 1974   4 
Iron Ore Production and Processing (Goldsworthy Mining Limited) Award No. A43 of 1981   1032 
Iron Ore Production and Processing (Hamersley Iron Pty Ltd) Award 1987 No. A20 of 1987   140, 1305, 1310 
Iron Ore Production and Processing (Mt Newman Company Pty Limited) Award No. A29 of 1984   ' 1072 
Landscape Gardening Industry Award No. R18 of 1978   4 
Laundry Workers Award 1981 No. A29 of 1981  1033 
Lift Industry (Electrical and Metal Trades) Award 1973 No. 9 of 1973   4 
Marine Stores Award No. 13 of 1958   4j (659 
Material Tfesting Employees' Award 1984 No. A5 of 1982   ' 1034 
Meat Industry (Government) Award 1983 No. A44 of 1981   215, 1660 
Meat Industry (Northwest Abattoirs) Award No. A12 of 1988   13n' 16®) 

iron ure I'roauction ana Processing (Mt Newman Company Pty Limited) Award No. A29 of 1984   1072 
Landscape Gardening Industry Award No. R18 of 1978   4 
Laundry Workers Award 1981 No. A29 of 1981  1033 
Lift Industry (Electrical and Metal Trades) Award 1973 No. 9 of 1973   4 
Marine Stores Award No. 13 of 1958   4j (659 
Material Tfesting Employees' Award 1984 No. A5 of 1982   ' 1034 
Meat Industry (Government) Award 1983 No. A44 of 1981   215, 1660 
Meat Industry (Northwest Abattoirs) Award No. A12 of 1988   13n' 16®) 
Meat Industry (State) Award, 1980 No. R9 of 1979   4, ii96| 1660 
Meat Industry (Western Australian Lamb Marketing Board) Award 1981 No. A37 of 1981   ' 215! 1661 
Meat Industry (Western Australian Meat Commission—Robb Jetty Division) Award 1977 No. R16 of 1976   215, 1205, 1617,' 1661 
Mental Health Nurses Consolidated Award 1981 No. 13 of 1947   215 
Mental Health Rehabilitation Assistants Award 1965 No. 36 of 1965   215, 570, 1542, 1662 
Metal Trades (General) Award 1966 No. 13 of 1965   4, 66, 78, 81, 84, 141, 156, 173, 184, 574, 722, 839, 1031, 1075, 1271,' 1245,'1249, 

1252, 1261, 1263, 1265, 1268, 1275, 1341, 1625 
Mineral Sands Industry Award 1991 No. A3 of 1991   821 
Mineral Sands Mining and Processing (Engineering and Building Trades) Award, 1977 No. 6 of 1977   4 
Mineral Sands Mining and Processing Industry Award, 1981 No. A 38 of 1981  4 
Minerals Production (Salt) Industry Award 1969 No. 36 of 1968   4 
Miscellaneous Workers' (Activ Foundation) Award No. A20 of 1980   215, 753, 1662 
Miscellaneous Workers' (State Energy Commission) Award No. 3 of 1967   ' 215, 448 
Monumental Masonry Industry Award 1989 No. A36 of 1987   366t 1639 
Mooring Staff Award No. 31 of 1959   * 215 
Motel, Hostel, Service Flats and Boarding House Workers' Award 1976 No. 29 of 1974   158, 1038 
Municipal Employees (Kings Park Board & Others) Outside Workers Award, 1972 No. 12 of 1972  !!!!!!."". ' 215 
Nickel Mining and Processing Award, 1975 No. 18 of 1975   4 
Nickel Smelting (Western Mining Corporation Limited) Award, 1972 No. 18 of 1972   4, 33 
Nurses' (Community and Occupational Health) Award No. A26 of 1984   215 

Miscellaneous Workers' (State Energy Commission) Award No. 3 of 1967   215, 448 
Monumental Masonry Industry Award 1989 No. A36 of 1987   366, 1639 
Mooring Staff Award No. 31 of 1959   * 215 
Motel, Hostel, Service Flats and Boarding House Workers' Award 1976 No. 29 of 1974   158, 1038 
Municipal Employees (Kings Park Board & Others) Outside Workers Award, 1972 No. 12 of 1972  !!!!!!."". ' 215 
Nickel Mining and Processing Award, 1975 No. 18 of 1975   4 
Nickel Smelting (Western Mining Corporation Limited) Award, 1972 No. 18 of 1972   4, 33 
Nurses' (Community and Occupational Health) Award No. A26 of 1984   215 
Nurses" (Royal Flying Doctor Service) Award No. A18 of 1982   820 
Nurses' (Welfare and Corrections) Award 1974 No. 3 of 1973   215 
Oil Bunkering (Fremantle) Limited, 1980 No. A20 of 1981  1  1312 
Optical Mechanics' Award, 1971 No. 9 of 1970 " 4, 1663 
Outstation Pilot Boat Crews Harbour and Lights Department Award 1981 No. 4 of 1981   .!!...!!!.!!.!!.!!!!.!".!! ' 215 
Paint and Vamish Makers' Award No. 22 of 1957   1663 
Painters (Government Shipping) Award No. 32 of 1961     215 
Parliamentary Employees Award 1989 Nos. A15 of 1987, A4, A7 of 1988 and A7 of 1989 1013, 1317, 1664 
Particle Board Employees' Award 1964 No. 22 of 1964   1639 
Particle Board Industiy Award No. R10 of 1978  159, 1664 
Pastrycooks' Award No. 24 of 1981  ' 4 
Permanent Building Societies (Administrative and Clerical Officers) Award, 1975 No. 26 of 1975 1363 
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AWARDS/AGREEMENTS—VARIATION OP—continued 
Photographic Industry Award, 1980 No. A9 of 1980  j 
Plastic Manufacturing Award 1977 No. 5 of 1977   j 
Plywood and Veneer Workers' Award, 1952 No. 24 of 1952     J 
Poultry Breeding Farm and Hatchery Workers' Award 1976 No. A20 of 1976  J 
Printing (Community Newspaper Group) Award No. A21 of 1989   1618, 1 
Printing (Country) Award No. 9 of 1969   j 
Printing (Government) Award, 1990 No. A8 of 1990  J 
The Printing (Newspaper) Award 1979 No. R23 of 1979   } 
Private Hospital Employees' Award, 1972 No. 27 of 1971   '21-'• 
Psychiatric Nurses' (Public Hospitals) Award, 1973 No. 14 of 1973   
Quarry Workers' Award, 1969 No. 13 of 1968   ^ J 
RAC Patrolmen's Award 1988 No. A14 and 1235 of 1988   1024, 
Radio and Tfelevision Employees'Award No. R3 of 1980   ■"■—"•""uz, ,c<,. 
Railway Employees' Award No. 18 of 1969 4, 215, 366, 377, 754, 1554, 1 
Railway Officers' Award 1985 No. 1 of 1985   £*}• 
Rangers (National Parks) Consolidated Award 1987 No. 17 of 1981  i«q' ! 
Recreation Camps (Department of Sport and Recreation) Award No. 28 of 1985   215, 570, 1542, 165y, t 
Residential Child Care Award, 1983 No. A28 of 1981   
Restaurant, Tharoom and Catering Workers' Award, 1979 No. R48 of 1978   l°-i' 
Retail Food Establishments Employees Agreement 1992 No. AG15 of 1992   
Retail Food Services Employees' Agreement 1991 No. AGIO of 1991   
Robe River Iron Associates Production and Processing Award 1990 No. A4 of 1987   
Rock Lobster and Prawn Processing Award 1978 No. R24 of 1977   
Saddlers and Leatherworkers" Award No. 7 of 1962   /}• j 
Saw Servicing Establishments Award No. 17 of 1977   4' j 
Security Officers and Cleaners (West Australian Newspapers) Award 1992 No. All of 1991   294, I 
Security Officers' Award No. A25 of 1981   'y4, 

Sheet Metal Workers' Award No. 10 of 1973  iota im« i 
Sheet Metal Workers' (Government) Award 1973 No. 31 of 1973   4, 215, 1073, 1074, 10/5, 
The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 No. R32 of 1976   
Social Trainers (Nulsen Haven) Award No. All of 1985   
Social Trainers and Assistant Supervisors (Activ Foundation) Award No. A15 of 1984   
Soft Furnishing Award No. A23 of 1982   4' ], 
The State Batteries Agreement No. AG 42 of 1977  ••••••• '4' 
State Energy Commission of Western Australia Wages and Conditions Award 1988 No. A1 of 1989  169, 215, 449, /yo, 1 
State Research Stations, Agricultural Schools and College Workers Award 1971 No. 23 of 1971   4' 
Storemen (Government) Consolidated Award, 1979 No. 20 of 1969   
Storemen (State Energy Commission) Award, 1977 No. 4 of 1971   
The Sugar Refining Award No. A 41 of 1982   
Teachers (Public Sector Primary and Secondary Education) Award 1993 No. TA1 of 1992   109/, 1155, l 
Teachers (Public Sector, Technical and Further Education) Award 1993 No. TA1/1 of 1992    • ''f*. j 
Tfcachers' (Kindergartens) Award, 1964 No. 22 of 1963   2'5' S'0, 1-'42' J 
Teachers' Aides' (Independent Schools) Award 1988 No. A27 of 1987    j 
Teachers' Aides" Award 1979 No. R4 of 1979      215, 570, 1542, 
Theatrical Employees Entenainment, Sporting and Amusement Facilities (Western Australian Government) Award 1987 No. 

A28 of 1987   4< 
Timber Workers Award No. 36 of 1950   4'' 
Timber Yard Workers Award No. 11 of 1951  4' 472. l;)4U' 1 

Tin and Associated Minerals Mining and Processing Industry Award No. 14 of 1971   
Titanium Oxide Manufacturing Award 1975 No. 8 of 1975   
Tool and Material Storemen (Education Department) Award, 1975 No. 24 of 1974  
Training Assistants' and Community Support Staff (Spastic Welfare) Award 1987 No. A16 of 1986   1 

Transport Workers' (Eastern Goldfields Transport Board) Award, 1976 No. 23 of 1976  
Transport Workers' (General) Award No. 10 of 1961   661 

Transport Workers' (Government) Award, 1952 No. 2A of 1952   215, 
Transport Workers' (Passenger Vehicles) Award No. R47 of 1978   J 
University Colleges and Swanleigh Award 1980 No. R7B of 1979   '5' 
Vehicle Builders' Award 1971 No. 9 of 1971   '4* 
Ward Assistants (Mental Health Services) Award, 1966 No. 35 of 1966   215> 5™' J 
Watchmakers' and Jewellers' Award 1970 No. 10 of 1970 ••••• Jz' ! 
Western Australian Mint Security Officers' Award, 1988 No. A5 of 1988   215, 570, 1542, 1 
Western Australian School of Nursing (Salaried Officers) Award No. 37 of 1978   
The Western Australian Surveying (Private Practice) Industiy Award, 1989 No. A2 of 1988   |J 
Wineries Award 1969 No. 31 of 1969   4> '319, 1 
Wire Manufacturing (Australian Wire Industries Pty Ltd) Award No. 24 of 1970  
Wool, Hide and Skin Store Employees' Award No. 8 of 1966     
Wundowie Foundry Award 1986 No. A8 of 1986   
Zoological Gardens Employees Award, 1969 No. 29 of 1969   215, 570, 1 

CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS— 
Boral Castings Pty Ltd—Perth Works—^Enterprise Agreement No. AG14 of 1992   
Cereal Processing, Extracting and Manufacturing Award No. 26 of 1970—Schedule of Respondents  
Government School Teachers' General Conditions Award (1986) No. TA1 of 1986  
Government School Teachers' Salaries Award 1981   
The Government School Teachers* Travelling, Transfer, Relieving and Removal Allowances Award 1984 . 
Government School Teachers' (Education Department) Locality Allowances Award 1984   

CANCELLATION OF ORDERS— 
Builders* Labourers' Federation and Others and Hon. Minister for Construction—No. C298 of 1992—Order re cancellation 

of Order dated 22/6/92    :  181 

Electrical, Electronics, Foundry and Engineering Union and Another and State Energy Commission of Western Australia—No. 
596 of 1992—Cancellation of Order No. 471 of 1989 re variation to award  

Liquor and Allied Trades Union and Burswood Resort (Management) Limited and Another—No. C23 of 1993—Order re 
cancellation of Interim Order No. 23 of 1993 dated 20/1/93    1°'' 

Meat Industry Employees' Union and Stewart Butchering Co Pty Ltd—No. C359 of 1992—Order re cancellation of Interim 
Order dated 10/9/92   1341 

Metals and Engineering Workers' Union and Bains Harding Industries Pty Ltd and Another—No. 1204 of 1992—Order re 
cancellation of Order No. CR1284 of 1988   '23 
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CANCELLATION OF ORDERS—continued 
Metals and Engineering Workers' Union and C.B.I. Contractors Pty Ltd—No. 1203 of 1992—Cancellation of Order No. C20 

of 1987   
Metals and Engineering Workers' Union and Hon. Minister for Works and Others—No. 498 of 1992—Cancellation of Older 

Nos. C81 of 1980, CR327 of 1984—CR621 of 1985, 585 of 1987 and 1647 of 1990(R2)  
Builders' Labourers' Federation and Others and Hon. Minister for Construction—No. C298 of 1992—Order re cancellation 

of Order dated 22/6/92   
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Robe River Iron Associates—No. C716 

of 1992—Claim re termination of workers—Order re cancellation of order dated 15 December 1992   

COMMISSION IN COURT SESSION—MATTERS DEALT WITH— 
Hon. Minister for Productivity and Labour Relations and Others—No. 415A of 1992—State Wage Case—Order re increase 

in minimum weekly wage for adult employees pending further hearing of matter  
Federated Clerks' Union and Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Application to vary 

awards re key minimum classification under Minimum Rates Adjustment—Granted  
Miscellaneous Workers Union and Library Board of Western Australia and Others—No. 855 of 1992 and Nos. 1027—1046 

of 1992—Application to vary awards re parental leave—Granted  
Trades and Labor Council and Hon. Minister for Labour, Productivity and Employment—No. 1465 of 1992—Application for 

variation of General Order No. 1329 of 1988 re Western Australian Government Redeployment, Retraining and 
Redundancy Order—Granted  

CONFERENCES—MATTERS ARISING OUT OF— 
Amalgamated Metal Workers and Shipwrights Union and Barclay Mowlem Construction (WA) Limited—No. C375 of 

1990—Claim re strike action—Discontinued  
Amalgamated Metal Workers and Shipwrights Union and State Energy Commission of Western Australia—No. C691 of 

1990—Claim re industrial relations problems in generation division—Discontinued  
Association of Professional Engineers and Jennis and Le Blanc Communications Pty Ltd—No. C625 of 1992—Claim re 

redundancy—Withdrawn by Leave  
Australian Nursing Federation and Royal Flying Doctor Service (Western Australian Division) Inc—No. C65 of 1993—Interim 

Order re maternity leave for an employee  
Australian Workers' Union and Argyle Diamond Mines Pty Limited—No. C999 of 1990—Claim re use of chemicals— 

Discontinued   
Australian Workers' Union and BHP Iron Ore Ltd and Others—No. C641 of 1992—Interlocutory Order re Conditions of 

Employment, Union Representation and restraint on industrial action over demarcation over Mobile equipment operators 
on BHP South-Wall Re-strip Project  

Australian Workers' Union and Another and Cable Sands (WA) Pty Ltd—No. 709 of 1992—Order re variation to Cable Sands 
(WA) Pty Ltd Occupational Superannuation Order No. C790 of 1987   

Builders' Labourers' Federation and Others and Hon. Minister for Construction—No. C298 of 1992—Order re cancellation 
of Order No. C298 of 1992 dated 22/6/92   

Builders' Labourers' Federation and Universal Constructions—No. C735 of 1992—Claim re dispute over the use and intended 
use of chemical product—Order re non-spraying of pesticides pending determination of disputes  

Building Trades Association and Another and Allmart Bricklaying Contractors—Nos. C527 and C548 of 1992—Claims re site 
allowance and unfair dismissal—Preliminary Reasons issued re jurisdiction  

Building Trades Association and Others and Building Management Authority—No. C729A of 1992—Order re site allowance 
on the Fremantle Prison site  

Building Trades Association and Others and Building Management Authority—No. C72A of 1993—Order re site allowance 
on the Bentley Hospital site  

Building Trades Association and Others and Building Management Authority—No. C72B of 1993—Order re site allowance 
on the Belridge Senior High School Stage II site  

Building Trades Association and Others and Building Management Authority—No. C72C of 1993—Order re site allowance 
on the Perth Police Courts site  

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Robe River Iron Associates—No. C716 
of 1992—Order re extension of time of notice of termination period pending determination of dispute over dismissal of 
employees—Order re re-employment of employees pending determination of dispute—Order cancelling order dated 15 
December 1992   

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Baulderstone Homibrook Engineering Pty 
Ltd—No. C91 of 1993—Order re Roe Highway Extension Project H18 Site Order  

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and SDR Construction—No. C731 of 
1992—Order re disability allowance on construction work at the Biox Treatment Plant, Wiluna Gold Sulphide Project 
site 

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Wylie and Skene Pty Ltd—No. C622 of 
1992—Order re disability allowance on construction work at the helicopter storage facility, Karratha Airport  

Electrical, Electronics, Foundry and Engineering Union and ABB James Watt Pty Ltd—No. C67 of 1993—Order re site 
allowance and safety equipment on B.P. Kwinana Refinery Lube Oil Plant Upgrade Project  

Electrical, Electronics, Foundry and Engineering Workers Union and Transfield Electrical—No. C84 of 1993—Order re 
cessation of indusuial action at Hlsmelt Construction project site  

Electrical, Electronics, Foundry and Engineering Workers Union and Transfield Electrical—No. C101 of 1993—Order re 
overtime and shifts on the Hlsmelt construction site, Kwinana  

Federated Clerks' Union and Swan Brewery Co Limited—No. C637 of 1992—Claim re reduction in pay and conditions of 
an employee—Withdrawn by Leave  

The Food Preservers' Union and Amott Mills and Ware Pty Ltd—No. C651 of 1991—Claim re closure of 
operations—Discontinued   

Independent Schools Salaried Officers' Association of W.A. and Catholic Education Commission of W.A. and Another—No. 
C721 of 1992—Dispute re reduction of hours of employment—^Withdrawn by Leave  

Liquor and Allied Industries Employees' Union and Burswood Resort (Management) Limited and Another—No. C23 of 
1993—Order re terms of employment for employees eligible to be members of the union pending variation to award . 

Liquor and Allied Industries Employees' Union and Burswood Resort (Management) Limited and Another—No. C 23 of 
1993—Order re cancellation of Interim Order No. C23 of 1993 and declaration re discontinuance of application  

Meat Industry Employees' Union and Stewart Butchering Co Pty Ltd—No. C359 of 1992—Order re cancellation of Interim 
Order No. C359 of 1992   

Meat Industry Employees' Union and Western Australian Meat Commission—No. C707 of 1992—Order re compensation for 
meeting held and future conduct of union meetings  

Meat Industry Employees' Union and Western Australian Meat Commission—No. C 197 of 1993—Order re suspension or 
Order No. CR15 of 1991 and filling of vacant positions—Ordered Accordingly  

Metals and Engineering Union and Others and Building Management Authority—No. C95 of 1993—Order re site allowance 
on the Murdoch TAPE Stage 2A construction project site  

Metals and Engineering Workers' Union and Newcrest Mining Limited—No. C2 of 1993—Claim re unfair dismissal—Order 
re reinstatement pending final determination of matter and re jurisdiction—Reasons Issued  
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Page 

CONFERENCES—MATTERS ARISING OUT OF—continued 
Miscellaneous Workers' Union and Communicare No. C688 of 1992—Order re operation of definitions of an award and casual 

employment of an employee  
Miscellaneous Workers' Union and Hospital Laundry & Linen Service—No. C740 of 1992—Claim re removal of letter of 

warning—Discontinued   
Miscellaneous Workers' Union and PMI Security—No. C7 of 1993—Order re reinstatement of employee—Discontinued ... 
Miscellaneous Workers' Union and State Energy Commission of Western Australia—No. C442 of 1991—Claim re staffing 

levels—Discontinued  
Operative Painters' and Decorators' Union and Others and Observation City Resort Hotel—No. C173(l) of 1993—Order re 

discussions to remain confidential and only to be used to conciliate dispute proceedings  
Railway Officers' Union and Western Australian Government Railways Commission—No. RCB C9 of 1992—Claim re dispute 

over transfer of a member and application for intervention in proceedings—Reasons Issued  
Pidone P. and Santo's Winterfold Meats—No. C402 of 1992—Claim re pro rata long service leave payments—Refused 
Printing and Kindred Industries Union and Community Newspapers Group—No. C354 of 1992—Order re Community 

Newspapers Group Redundancy Order  
Railway Officers' Union and Western Australian Government Railways Commission—No. RCB C9 of 1992—Order re 

cessation of industrial action and procedures for settling dispute arising out of transfer of a worker  
Shop, Distributive and Allied Employees' Association and Balga Bazaar Delicatessen—No. C121 of 1993—Claim re non 

payment of wages—Withdrawn by Leave  
Shop, Distributive and Allied Employees' Association and Dysons Paper Bags Pty Ltd—No. C542 of 1991—Claim re unfair 

dismissal—Discontinued  
Shop, Distributive and Allied Employees' Association and Elders Limited Wool—No. C140 of 1992—Claim re 

redundancy—Discontinued    
Shop, Distributive and Allied Employees' Association and Foodland Associated Limited—No. C912 of 1990—Claim re 

industrial action—Discontinued  
Shop, Distributive and Allied Employees' Association and Jim Berry Tferrace Pharmacy—No. C333 of 1990—Claim re 

reduction in working hours—Discontinued  
Shop, Distributive and Allied Employees' Association and Stamco Pty Limited tfa Stammers Supermarkets—No. C474 of 

1991.—Claim re purchase of uniforms—Discontinued  
State School Teachers Union of W.A. and Minister For Education—No. TC 6 of 1992—Claim re applications for positions 

of Youth Education Officer—Ordered Accordingly  

CONFERENCES—MATTERS REFERRED— 
Amalgamated Metal Workers and Shipwrights Union and Bains Harding Industries Pty Ltd and Another—No. CR 1284 of 

1988—Order re allowance for Logger on Cryogenic Insulation L.N.G. Construction, North West Shelf Gas Project ..... 
Association of Draughting, Supervisory and Technical Employees and Hamersley Iron Pty Ltd—No. CR22 of 1993—Claim 

re unfair dismissal seeking reinstatement—Dismissed  
Association of Draughting, Supervisory and Technical Employees and Honourable Minister for Construction—No. CR658 of 

1992—Claim re flow an of administration allowance—^Dismissed  
Australian Workers' Union and BHP Minerals Limited—No. CR614 of 1992—Claim re unfair dismissal—Dismissed  
Australian Workers Union and Sons of Gwalia Ltd—No. CR749 of 1992—Claim re unfair dismissal seeking reinstatement 

without loss of entitlements—Dismissed  
Builders' Labourers' Federation and Building Management Authority—No. CR423 of 1992—Claim re transfer of a 

member—Discontinued   
Building Trades Association and Building Management Authority—No. CR 511 of 1992—Claim re payment for lost 

time—Dismissed   
Building Trades Association and Building Management Authority—No. CR585 of 1992—Claim re payment and breach of 

agreement for work to have been carried out under agreement—Dismissed  
Building Trades Association and Building Management Authority—No. CR632 of 1992—Claim re payment for lost time over 

lack of facilities—Dismissed  
Building Trades Association and J.M. Best and Son Holdings Pty Ltd—No. CR704 of 1992—Claim re site allowance on 

construction work at Albany Regional Prison site—Granted  
Building Trades Association and Southdown Construction Company Pty Ltd—No. CR728 of 1992—Claim re site allowance 

on construction work at the Thomlie Aquatic Centre, Thomlie—^Dismissed for want of jurisdiction  
Construction, Mining, Energy, Timberyards. Sawmills and Woodworkers' Union and City of Stirling—No. CR733 of 

1992—Claim re reprimand notice—Discontinued  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Colli and Sons—No. CR441 of 

1992—Claim re redundancy—Discontinued  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Others and DTMT Constraction and 

Others—No. CR69of 1993—Claim re site allowance and other conditions on Kanowna Bell Goldmine construction project 
site—Granted   

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers' Union and Kalgoorlie Consolidated Gold 
Mines—No. CR369 of 1992—Claim re increase in redundancy payments specified in an agreement—Dismissed  

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers' Union and Myer Stores Limited—No. CR636 of 
1992—Claim re unfair dismissal—Dismissed  

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers* Union and Others and Thiess Contractors Pty 
Ltd—Nos. CR104 and CR148 of 1993—Order re site allowance and other conditions on the Kambalda Oxygen Plant 
Constmction Project  

Electrical, Electronics, Foundiy and Engineering Union and BHP Iron Ore—No. CR674 of 1992—Claim re unfair dismissal 
seeking reinstatement without loss of entitlements—Granted  

Electrical, Electronics, Foundry and Engineering Union and Electrical Construction and Maintenance Pty Ltd—No. CR687 of 
1992—Claim re site allowance at the High Grade Plant Electrical Upgrade, Hamersley Iron Tbm Price site—Granted . 

Federated Clerks' Union and Carnarvon Medical Service Aboriginal Corporation—No. CR568 of 1992—Claim re unfair 
dismissal seeking reinstatement without loss of entitlements—Granted  

Federated Clerks' Union and Coles Myer Limited—No. CR420 of 1992—Claim re redundancy—Dismissed  
Food Preservers' Union and Swan Settlers Co-operative Association Limited—No. CR1 of 1993—Claim re unfair 

dismissal—Discontinued  
Meat Industry Employees' Union and Action Food Bam (WA) Pty Ltd—No. CR63 of 1993—Claim re unfair dismissal and 

safety issues—Withdrawn by Leave  
Meat Industry Employees' Union and Clover Meats—No. CR57 of 1993—Claim re tallies and rodding allowance—Granted 

in Part  
Meat Industry Employees' Union and Goomalling Abattoirs—Nos. CR596, CR613 and CR628 of 1992—Claim re unfair 

dismissal of a worker and an order for payment of entitlements for worker—Granted in Part—^Declaration Issued  
Meat Industry Employees' Union and Metro Meats Ltd—No. CR324 of 1992—Claim re redundancy payments—Dismissed 

for want of jurisdiction    
Meat Industry Employees' Union and Western Australian Meat Commission—No. CR597 of 1992—Claim re tally payments 

due to charge on Manning Levels on Mutton slaughtering chain—Dismissed  
Meat Industry Employees' Union and Western Australian Meat Commission—No. CR525 of 1992—Claim re unfair removal 

of worker from position—Declared Accordingly  
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CONFERENCES—MATTERS REFERRED—continued 
Meat Industry Employees' Union and Western Australian Meat Commission—No. CR682 of 1992—Claim re dispute over 

alleged health and safety hazards of operating a 43 man team on the mutton chain—Dismissed  
Metals and Engineering Workers' Union and Everett-Smith and Company Pty Ltd—No. CR105 of 1992—Claim re 

redundancy—-Dismissed for want of jurisdiction  
Metals and Engineering Workers' Union and Hamersley Iron Pty Limited—No. CR41 of 1993—Claim re unfair dismissal 

seeking reinstatement—Dismissed   
Metals and Engineering Workers' Union and Hamersley Iron Pty Limited—No. CR42 of 1993—Claim re unfair dismiss^ 

seeking reinstatement—Dismissed  
Metals and Engineering Workers' Union and Howard Porter (1936) Pty Ltd—No. CR74 of 1992—Claim re severance 

pay—Discontinued   
Metals and Engineering Workers' Union and Newcrest Mining Limited—No. CR2 of 1993—Claim re unfair dismissal— 

Discontinued   
Metals and Engineering Workers' Union and Others and State Energy Commission of Western Australia—No. CR659 of 

1992—Claim re transportation of temporary employees—Declared Accordingly  
Metals and Engineering Workers' Union and State Energy Commission of Western Australia—No. CR712 of 1992—Claim 

re letter regarding misconduct and non-payment of wages for unauthorised absence by shop steward—Granted in Part. 
Metals and Engineering Workers' Union and Others and United Construction Pty Ltd and Others—No. CR602(A) of 

1992—Claim re Building Metal and Electrical Trades (Nelson Point Development Project) Construction Order—Granted 
Metals and Engineering Workers' Union and Others and United Construction Pty Ltd and Others—No. CR200 of 1993—Claim 

re payment for lost time over health risk from demolition procedure—Dismissed  
Miscellaneous Workers' Union and The Board of Management, King Edward Memorial Hospital—No. CR648 of 1992—-Claim 

re dismissal of an employee and re-allocation of working hours—Withdrawn by Leave  
Miscellaneous Workers* Union and Hon. Minister for Sport and Recreation—No. CR47 of 1993—Claim re caravan 

allowance—Granted and Adjourned   
Miscellaneous Workers' Union and Hon. Minister for Sport and Recreation—No. CR47 of 1993—Claim re caravan 

allowance—Further Order re payment of allowance  
Miscellaneous Workers' Union and Royal Society for the Prevention of Cruelty to Animals—No. CR88 of 1993—Claim re 

unfair dismissal seeking reinstatement—Dismissed  
Prison Officers' Union and Hon. Minister for Corrective Services—No. CR71 of 1993—Order re reinstatement of employees 

by withdrawal of discharge notices  
Shop, Distributive and Allied Employees' Association and Albany Wool Stores—No. CR762 of 1992—Claim re redundancy 

package—Discontinued   
Shop, Distributive and Allied Employees' Association and MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. 

CR508 of 1992—Claim re unfair dismissal—Granted  
Shop. Distributive and Allied Employees' Association and Myer Stores Limited—No. CR650 of 1992—Claim re unfair 

dismissal—Dismissed   
Shop, Distributive and Allied Employees' Association and Woolworths (WA) Ltd—No. CR17 of 1993—Claim re unfair 

dismissal seeking reinstatement without loss of entitlements—Dismissed  
Transport Workers' Union and Tip Top Bakeries—No. CR77 of 1993—Claim re unfair dismissal seeking reinstatement— 

Granted   
Transport Workers' Union and Tip Top Bakeries—No. CR127 of 1993—Claim re unfair dismissal seeking reinstatement 

without loss of entitlements—Dismissed  
Western Australian Prison Officers" Union and Hon. Minister for Corrective Services—No. CR71 of 1993—Claim re discharge 

notices served on members—Declared Accordingly  

CONFERENCES—NOTATION OF—   

CORRECTIONS— 
Application Nos. 712 and 854 of 1992—Section 29(b)—Notations of—Corrected Order Issued  
Application Nos. 1053, 1478, 1479 and 1529 of 1991 and 127 of 1992—Application for interim orders re observance and 

performance of union rules—Corrected Order Issued  
Application No. 108 of 1993—Order Correcting Order No. CR517 of 1992 Issued  
Fire Brigade Employees (Workshops) Award 1983 No. A6 of 1981   
Government Officers Salaries, Allowances and Conditions Award 1989, No. PSA A3 of 1989   
Government Officers (Social Trainers) Award 1988, No. PSA A20 of 1985   
Health Care Industry (Private) Superannuation Award 1987 No. A8 of 1988   
Horsman B.S. and Australian Workers Union and Others—No. 267 of 1992—Application for breach of union 

rules—Dismissed—Corrected Order Issued re procedural matters regards preliminary hearing on jurisdiction  
Miscellaneous Workers (State Energy Commission) Award No. 3 of 1967   
Miscellaneous Workers' Union—Application No. 745 of 1992—^Application for alteration of Union Rules—Granted— 

Corrected Decision Issued  
Miscellaneous Workers' Union—Application No. 1167 of 1992—Application for alteration of Union Rules—Application for 

adjournment—Granted   
Miscellaneous Workers' Union—No. 1167 of 1992—Application for alteration of rules re eligibility for membership— 

Dismissed—Corrected Order Issued  
Miscellaneous Workers' Union and St John of God Hospital—File No. 12 of 1993—Claim re long service leave 

entitlements—Correction Issued   
Publication of Provisions of Awards/Agreements affected by General Order No. 415A re Adult Minimum Weekly Wage .... 
Public Service Award 1992 No. PSA A4 of 1989   
Public Service General Conditions of Service and Allowances Award No. PSA A4 of 1989   
Restaurant, Tbarooms and Catering Workers' Award 1979 No. R48 of 1978   
Retail Food Establishments Employees Agreement 1992 No. AG 15 of 1992  
Security Officers and Cleaners (West Australian Newspapers) Award 1992 No. All of 1991   
Security Officers Award No. A25 of 1981   
State Energy Commission of Western Australia Wages and Conditions Award 1988 No. A! of 1989   
Teachers (Public Sector Primary and Secondary Education) Award 1993, No. TA1 of 1992   
Thick C. and (Helen Briotti) Skin Deep Total Body Care—Correcting Order No. 1255 of 1992—Claim re contractual 

entitlements—Discontinued     
Timber Yard Workers Award No. II of 1951   
Transport Workers' (Government) Award 1952 No. 2A of 1952   
West Australian Newspapers (Enterprise Bargaining) Security Officers and Cleaners Agreement 1992 No. AG22 of 1992 ... 

DECLARATIONS— 
Coal Miners Union and Western Collieries Limited—No. 23 of 1992—Claim re mobility and transfer of underground 

miners—Declared Accordingly  
Drake M.A. and Carter L.B. and Others—Nos. 1053, 1478, 1479 and 1529 of 1991 and 127 of 1992—Application for interim 

orders re observance and performance of union rules—Dismissed—Orders re resolutions passed at meeting of Committee 
of Management—Declared and Ordered Accordingly  

Electrical, Electronics, Foundry and Engineering Union and Others and State Energy Commission—No. 1795(1) of 
1991—Claim re award variation and Benchmark classification—Declaration Issued  
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DECLARATIONS—continued 
Ferguson P.N. and Western Mining Corporation Limited—Nos. 257 of 1992—Claim re unfair dismissal seeking 

reinstatement—Declared and Ordered Accordingly  
Liquor and Allied Industries Union and Burswood Resort (Management) Limited and Another—No. C23 of 1993—Order No. 

C23 of 1993 and declaration re discontinuance of application  
Meat Industry Employees' Union and Goomalling Abattoirs—Nos. CR596, CR613 and CR628 of 1992—Claims re unfair 

dismissal and an order for payment of entitlements—Granted in Part  
Meat Industry Employees' Union and Western Australian Meat Commission—No. CR525 of 1992—Claim re unfair removal 

of worker from position—^Declared Accordingly  
Metals and Engineering Workers' Union and Others and State Energy Commission—No. CR659 of 1992—Claim re 

transportation of temporary employees—Declaration Issued  
Nichols F. and James Richardson Corporation Pty Ltd—No. 1622 of 1991—Claim re unfair dismissal seeking 

reinstatement—Declared Accordingly   
State School Tfeachers' Union and Hon. Minister for Education—No. TA1 of 1992—Application for new award—Granted— 

Declaration issued re Tribunal should enquire into matter in Schedule of Application as if an "industrial matter"  
State School Tfeachers' Union and Hon. Minister for Education—No. T2(l) of 1992—Claim re award variation—Declared 

Accordingly   
Ward K. and Bulk Materials (Coal Handling) Pty Ltd—No. 1313 of 1991—Claim re contractual entitlements—Determination 

of jurisdiction—Declared Accordingly  
State School Teachers' Union and Hon. Minister for Education—No. T4(I) of 1992—Application to vary award—Declaration 

re that parties had met obligation to report back—Discontinued  
Weller D.E. and James Richardson Corporation Pty Limited—No. 1592 of 1991—Claim re unfair dismissal seeking 

reinstatement—Declared Accordingly  
Western Australian Prison Officers' Union and Hon. Minister for Corrective Services—No. CR71 of 1993—Claim re discharge 

notices served on members—Declared Accordingly  
Woodberry N.M. and Koolan Island Club Inc.—No. 739 of 1991—Claim re unfair dismissal seeking reinstatement—Declared 

and Ordered Accordingly   

FULL BENCH—APPEALS AGAINST DECISION OF COMMISSION— 
Australian Workers' Union and Another and Newcrest Mining Limited—Appeal No. 624 of 1992—Appeal against decision 

of Commission (72 WAIG 1176) re retrenchment of employees—Upheld and Quashed  
Austware Pottery and Halls M.—Appeal No. 1406 of 1992—Appeal against decision of Commission (72 WAIG 2609) re 

contractual entitlements—Dismissed   
Beale G. and Curtin Consultancy Services Limited—Appeal No. 870 of 1992—Appeal against decision of Commission (72 

WAIG 1626) re dismissed claim of unfair dismissal-—Dismissed  
Brailey D. and Mendex Pty Ltd t/a Mair and Co. Maylands—Appeal No. 404 of 1992—Appeal against decision of Commission 

(72 WAIG 850) re discontinued claim of unfair dismissal and. contractual entitlements—Discontinued—Reasons 
given—Application for costs dismissed  

Builders' Labourers' Federation and J. Corp Pty Ltd—Appeal No. 1213 of 1992—Appeal against decision of Commission (72 
WAIG 2086) Order for production of documents in refusal of right of entry dispute—Dismissed  

Building Trades Association and Pilkington Glass Products and Others—Appeal Nos. 1053 and 1054 of 1992—Appeal against 
decision of Commission (72 WAIG 1789) re variation of award—Dismissed  

"C" and Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Appeal against decision of Commission (72 WAIG 
1838) re dismissed claim of unfair dismissal—Dismissed  

Civil Service Association and The Honourable Minister for Agriculture—Appeal No. 1107 of 1992—Appeal against decision 
of Commission (72 WAIG 1859) re placement of redeployees in position—Upheld and Varied  

Coles/Myer Ltd t/a Coles Supermarkets and Sweeting J. and Others—Appeal Nos. 642,644 and 646 of 1992—Appeal against 
decision of Commission (72 WAIG 1163) re contractual benefits—Dismissed  

Coles/Myer Ltd t/a Coles Supermarkets and Sweeting J. and Others—Appeal Nos. 642, 644 and 646 of 1992—Appeal against 
decision of Commission (72 WAIG 1163) re contractual benefits—Order re leave to amend grounds of appeal—Granted 

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Others and EPT Pty Ltd and 
Others—Appeal No. 1110 of 1992—Appeal against decision of Commission (72 WAIG 1857) re order for cessation of 
industrial action and negotiations over claim under Enterprise Bargaining Principle—^Dismissed  

Construction, Mining and Energy Workers' Union and Robe River Iron Associates—Appeal No. 850 of 1992—Appeal against 
decision of Commission (72 WAIG 1630) re unfair dismissal—Dismissed  

Construction, Mining and Energy Workers' Union and Others and Robe River Iron Associates—Appeal No. 1598 of 
1992—Appeal against decision of Commission (73 WAIG 420) re re-employment of employees pending determination 
of dispute—Dismissed   

Forest Products, Furnishing and Allied Industries Union and Concept Products—Appeal No. 583 of 1992—Appeal against 
decision of Commission (72 WAIG 1137) re dismissed award application to vary award—Dismissed  

Forest Products, Furnishing and Allied Industries and Waugh T.J. and Another—Appeal No. 1499 of 1992—Appeal against 
decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Dismissed  

Gail Force Manpower Services Pty Ltd and Another and Pozzi R.—Appeal No. 1554 of 1992—Appeal against decision of 
Commission (72 WAIG 2843) re denied contractual entitlements—Dismissed  

Gawooleng Dawang Inc. and Lupton B.A. and Others—Appeal Nos. 548, 549 and 550 of 1992—Appeal against decision of 
Commission (72 WAIG 1381) re unfair dismissal—Upheld and Decision Varied  

Hazart Pty Ltd t/a Southern Cross Koala and Another and Mullan L.—Appeal No. 448 of 1992—Appeal against decision of 
Commission (72 WAIG 860) re denied contractual entitlements—^Dismissed  

Meat Industry Employees' Union and Stewart Butchering Co Pty Ltd—Appeal No. 1197 of 1992—Appeal against decision 
of Commission (72 WAIG 2054) re award variation—Upheld and Decision Quashed  

Meat Industty Employees' Union and Western Australian Meat Commission—No. 30 of 1992—Appeal against decision of 
Commission (72 WAIG 131) re award variation—Upheld and Decision Quashed  

Melville G.E. and Coates D.J., Receiver and Manager VAPAC Limited—Appeal No. 532 of 1992—Appeal against decision 
of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Upheld and Remitted 

Metals and Engineering Workers' Union and The Honourable Minister for Construction—Appeal No. 357 of 1993—Appeal 
against decision of Commission (73 WAIG 826) re claim for flow of an administration allowance—^Dismissed—Order 
re substitution of Named Appellant  

Miscellaneous Workers' Union and Shop, Distributive and Allied Employees' Association and Others—Appeal No. 1760 of 
1991—Appeal against decision of Commission (71 WAIG 2801) re new agreement—Application re adjournment of 
matter—Granted—Order re adjournments  

Peters S.L. and Penhros College—Appeal No. 1016 of 1992—Appeal against decision of Commission (72 WAIG 1843) re 
dismissed claim of unfair dismissal seeking reinstatement without loss of entitlements—Dismissed  

Slee and Stockden Pty Ltd and Blewitt J.D—Appeal Nos. 340 and 349 of 1992—Cross Appeals against decision of Commission 
(72 WAIG 575) re unfair dismissal and contractual entitlements—Ordered Accordingly  

Thomas Gabriel Esze t/a Tom Esze Real Estate and Layer J.E.—Appeal No. 1259 of 1992—Appeal against decision of 
Commission (72 WAIG 2074) re contractual entitlements—Dismissed  

Transport Workers' Union and Australian Glass Manufacturing Co and Others—Appeal No. 922 of 1991—Appeal against 
decision of Commission (71 WAIG 1869) re award variation—Dismissed  

Van Witsen W.E. and World Services and Construction Pty Ltd—Appeal No. 1012 of 1992—Appeal against decision of 
Commission (72 WAIG 1849) re dismissed claim of unfair dismissal—^Dismissed ,  
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FULL BENCH—APPEALS AGAINST DECISION OF COMMISSION—continued 
WKL Ply Ltd t/a Australia' Bay Gallery of Fine Art and Tognolini B.J.—Appeal No. 426 of 1993—Appeal against decision 

of Commission (73 WAIG 814) re denied contractual entitlements—Dismissed  

FULL BENCH—APPEALS AGAINST DECISION OF INDUSTRIAL MAGISTRATE— 
Metals and Engineering Workers' Union and Eltin Open Pit Operations Pty Ltd—Appeal No. 1515 of 1992—Appeal against 

decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Dismissed  

FULL BENCH—PROCEEDINGS FOR ENFORCEMENT OF ACT— 
Registrar and Bonavita M.—Application No. 333 of 1993—Application for enforcement of Act re failure to comply with a 

summons to attend a conference—Ordered Accordingly  
Registrar and Metals and Engineering Workers' Union and Others—Application No. 1281 of 1992—Application for 

enforcement of Order No. C366 of 1992—Application for adjournment, intervention and further and better 
particulars—Ordered Accordingly and Order re listing of application  

Registrar and Metals and Engineering Workers' Union and Others—Application No. 1281 of 1992—Application for 
enforcement of Act re breach of decision of Commission—^Dismissed  

GENERAL ORDERS— 
State Wage Case Decision—Variation to minimum weekly wage for adult employees pending further hearing of matter by 

varying General Order Nos. 1309 and 1310 of 1991—Order No. 415A of 1992   
Western Australian Government Employees Redeployment, Retraining and Redundancy General Order—No. 1465 of 

1992—Consolidation and variation of General Order No. 1329 of 1988   

INDUSTRIAL APPEAL COURT—APPEALS AGAINST DECISION OF FULL BENCH— 
Amalgamated Metal Workers and Shipwrights Union and Others and State Energy Commission of Western Australia—1AC 

Appeal No. 16 of 1992—Appeal against decision of Full Bench (72 WAIG 2504) re procedures and cessation of bans 
for resolving asbestos safety issue—Dismissed  

Metals and Engineering Workers' Union and Newcrest Mining Limited—IAC Appeal No. 1 of 1993—Appeal against decision 
of Full Bench (73 WAIG 20) re retrenchment of employees—Dismissed  

Miscellaneous Workers' Union and Gromark Packaging—IAC Appeal No. 25 of 1991—Appeal against decision of Full Bench 
(71 WAIG 3150) re order for reinstatement on grounds of unfair dismissal—Upheld  

Transport Workers' Union and BHP Iron Ore Limited—IAC Appeal No. 11 of 1992—Appeal against decision of Full Bench 
(72 WAIG 1994) re unfair dismissal—Dismissed   ....... 

Transport Workers' Union and Kounis Metal Industries Pty Limited—IAC Appeal No. 26 of 1991—Appeal against decision 
of Full Bench (71 WAIG 2766) re redundancy payment—Upheld  

INDUSTRIAL MAGISTRATE—COMPLAINTS BEFORE— 
Construction. Mining and Energy Workers' Union and Carrigg J.C.—Complaint No. 57 of 1991—Complaint re breach of Order 

No. C952 of 1990—Dismissed  

JOINDER/CONCURRENCE OF PARTIES—APPLICATION FOR— 
Aerated Water and Cordial Manufacturing Industry Award 1975 No. 10 of 1975—No. 536 of 1993—Miscellaneous Workers' 

Union as party to award—Granted  
Aged and Disabled Persons Hostels Award, 1987 No. A6 of 1987—No. 526 of 1993—Miscellaneous Workers' as party to 

award-—Granted   
Ambulance Service Communication Centre Employees; Award 1991 No. A4 of 1991—No. 540 of 1993—Miscellaneous 

Workers' Union as party to award—Granted  
Animal Welfare Industry Award No. 8 of 1968—No. 542 of 1993—Miscellaneous Workers' Union as party to award— 

Granted   
Bag, Sack and Textile Award No. 3 of 1960—No. 544 of 1993—Miscellaneous Workers* Union as party to award— 

Granted   
Bakers' (Country) Award No. 18 of 1977—No. 545 of 1993—Miscellaneous Workers' Union as party to award—Granted . 
Bakers' (Metropolitan) Award No. 13 of 1987—No. 546 of 1993—Miscellaneous Workers' Union as party to award— 

Granted   
B.P. Refinery (Kwinana) (Security Officers') Award 1978 No. R56 of 1978—No. 547 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  
Building Trades (Government) Award 1968 No. 31A of 1966—No. 601 of 1993—Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union, Builders' Labourers' Federation, Building Trades Association, Operative Painters' 
and Decorators' Union, Plumbers and Gasfitters Union, Plasterers and Plaster Workers Federation as parties to 
award—Granted   

Brushmakers' Award No. 30 of 1959—No. 548 of 1993—Miscellaneous Workets' Union as party to award— 
Granted   

Building Trades Award 1968 No. 31 of 1966 No. 602 of 1993—C.M.E.T.S.W.U. as party to award—Granted  
Building Trades (Construction) Award 1987 Nos. R14 of 1978—605 of 1992—C.M.E.T.S.W.U. as party to award— 

Granted   
Case and Box Makers' Award 1952—No. 48 of 1951—No. 600 of 1993—C.M.E.T.S.W.U. as party to award—Granted  
Child Care (Lady Cowrie Child Centre) Award No. A3 of 1984—No. 556 of 1993—Miscellaneous Workers' Union as party 

to award—JGranted  
Child Care (Out of School Care—Playleaders) Award No. A13 of 1984—No. 557 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  
Child Care (Subsidised Centres) Award No. A26 of 1985—No. 529 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Child Care Centres (Pre-School Tbachers') Award 1983 No. A3 of 1983—No. 528 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  
Child Care Workers (Education Department) Award No. A20 of 1984—No. 558 of 1993—Miscellaneous Workers' Union as 

party to award—Granted  
Children's Services (Government) Award 1989 No. A29 of 1985 and PSA A29A of 1985—No. 539 of 1993—Miscellaneous 

Workers' Union as party to award—Granted  
Children's Services (Private) Award No. A10 of 1990—No. 538 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Children's Services Consent Award, 1984 No. A1 of 1985—No. 537 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Cleaners and Caretakers (Car and Caravan Parks) Award 1975 No. 5 of 1975—No. 534 of 1993—Miscellaneous Workers' Union 

as party to award—Granted ..... 
Cleaners and Caretakers (Metropolitan Market Trust) Agreement, 1967 No. AG9 of 1967—No. 531 of 1993—Miscellaneous 

Workers' Union as party to award—Granted  
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JOINDER/CONCURRENCE OF PARTIES—APPLICATION FOR—continued 
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972—No. 408 of 1993—Federated Clerks' Union 

as party to award—Granted  
Clerks (Timber) Award No. 61 of 1947—No. 409 of 1993—Federated Clerks' Union as party to award—Granted  
Clerks' (Bailiffs' Employees) Award 1978 No. R19 of 1976—No. 410 of 1993—Federated Clerks' Union as party to 

award—Granted   
Clerks' (Commercial Radio and Tfelevision Broadcasters) Award of 1970 No. 14C of 1968—No. 407 of 1993—Federated 

Clerks' Union as party to award—Granted  
Clerks' (Control Room Operators) Award 1984 No. 14 of 1981—No. 412 of 1993—Federated Clerks' Union as party to 

award—Granted   
Clerks' (Credit and Finance Establishments) Award No. 16 of 1952—No. 413 of 1993—Federated Clerks' Union as party to 

award—Granted   
Clerks' (Customs and/or Shipping.and/or Forwarding Agents) Award No. 47 of 1948—No. 414 of 1993—Federated Clerks' 

Union as party to award—Granted  
Clerks' (Grain Handling) Award 1977 No. R34 of 1977—No. 415 of 1993—Federated Clerks" Union as party to 

award—Granted   
Clerks' (Hotels, Motels and Clubs) Award 1979 No. R7 of 1977—No. 416 of 1993—Federated Clerks' Union as party to 

award—Granted   
Clerks' (R.A.C. Control Room Officers) Award of 1988 No. 42 of 1987—No. 417 of 1993—Federated Clerks' Union as party 

to award—Granted  
Clerks' (Swan Brewery Co Ltd) Award 1986 No. A5 of 1986—No. 411 of 1993—^Federated Clerks* Union as party to 

award—Dismissed   
Clerks' (Taxi Services) Award of 1970 No. 14B of 1968—No. 419 of 1993—^Federated Clerks' Union as party to 

award—Granted   
Clerks' (Wholesale and Retail Establishments) Award No. 38 of 1947—No. 420 of 1993—Federated Clerks' Union as party 

to award—Granted  
Community Welfare Department Hostels Award 1983 No. A27 of 1981—No. 530 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  
Contract Cleaners Award, 1986 No. A6 of 1985—No. 562 of 1993—Miscellaneous Workers' Union as party to award— 

Granted   
Contract Cleaners' (Ministry of Education) Award 1990 No. A5 of 1981—No. 533 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  
Country High School Hostels Award, 1979 No. R7A of 1979—No. 560 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Crothall Hospital Services (W.A.) Pty Ltd Award No. A3 of 1987—No. 555 of 1993—Miscellaneous Workers' Union as party 

to award—Granted  
Cultural Centre Award 1987 No. A28 of 1988—No. 553 of 1993—Miscellaneous Workers' Union as party to award— 

Granted  :  
Dairy Factory Workers' Award 1982 No. A15 of 1982—No. 552 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Drum Reclaiming Award No. 21 of 1961—No. 551 of 1993—Miscellaneous Workers' Union as party to award—Granted 
Dry Cleaning and Laundry Award 1979 No. R35 of 1978—No. 1496 of 1992—Miscellaneous Workers' Union—Granted .. 
Earth Moving and Construction Award No. 10 of 193—No. 603 of 1993—C.M.E.T.S.W.U. as party to award—Granted 
Electrical Contracting Industry Award No. R22 of 1978—No. 1619 of 1992—Skilled Engineering Pty Ltd and Drake Industrial 

as parties to award—Granted  
Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973—No. 604 of 1993—C.M.E.T.S.W.U. as party to 

award—Granted   
Engine Drivers' (General) Award No. R21A of 1977—No. 606 of 1993—C.M.E.T.S.W.U. as party to award—Granted 
Engine Drivers' (Government) Award 1983 No. A5 of 1983—No. 607 of 1993—Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union as party to award—Granted  
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978—No. 522 of 1993—Miscellaneous Workers' 

Union as party to award—Granted  
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978—No. 521 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  
Ethnic Children's Services Industrial Award, 1993 No. A10 of 1989—No. 561 of 1993—Miscellaneous Workers' Union as 

party to award—Granted  
Family Day Care Co-ordinators' and Assistants' Award, 1985 No. A16 of 1985—No. 523 of 1993—Miscellaneous Workers' 

Union as party to award—Granted  
Foremen (Building Trades) Award 1991 No. A5 of 1987—No. 608 of 1993—C.M.E.T.S.W.U. as party to award—Granted . 
Funeral Directors' Assistants' Award No. 18 of 1962—No. 550 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Furniture Trades (Government) Award 1979 No. 34 of 1979—No. 375 of 1993—Forest Products, Furnishing and Allied 

Industries Union as party to award—Granted  
Furniture Trades Industry Award No. A6 of 1984—No. 378 of 1993—Forest Products, Furnishing and Allied Industries Union 

as party to award—Granted  
Gardeners (Government) 1986 Award No. 16 of 1983—No. 525 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Glassfibre Reinforced Cement Award No. 24 of 1984—No. 549 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Health Attendants Award, 1979 No. A49 of 1978—No. 568 of 1993—^Miscellaneous Workers' Union as party to 

award—Granted   
Health Workers—Community and Child Health Services Award, 1980 No. R21 of 1979—No. 559 of 1993—Miscellaneous 

Workers' Union as party to award—Granted  
Hospital Employees' (Homes of Peace) Consolidated Award 1981 No. 26 of 1960—No. 583 of 1993—Miscellaneous Workers' 

Union as party to award—Granted  
Hospital Workers (Cleaning Contractors—Private Hospitals) Award 1978 No. R2 of 1977—No. 576 of 1993—Miscellaneous 

Workers' Union as party to award—Granted    
Hospital Workers' (N'gala) Award No. 6A of 1958—No. 564 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Iron Ore Production and Processing (Hamersley Iron Ltd) Award 1987 No. A20 of 1987—No. 610 of 1993—Construction, 

Mining, Energy, Timberyards, Sawmills and Woodworkers Union as party to award—Withdrawn  
Marine Stores Award No. 13 of 1958—No. 574 of 1993—Miscellaneous Workers' Union as party to award—Granted 
Meat Industry (Government) Award 1983 No. A44 of 1981—No. 465 of 1993—Meat Industry Employees' Union and Hon. 

Minister for Education as parties to award—Granted  
Meat Industry (Northwest Abattoirs) Award No. A12 of 1988—No. 463 of 1993—Meat Industry Employees' Union as party 

to award—Granted  
Meat Industry (State) Award, 1980 No. R9 of 1979—No. 368 of 1993—Meat Industry Employees' Union as party to 

award—Granted   
Meat Industry (Western Australian Lamb Marketing Board) Award, 1981 No. A37 of 1981—No. 464 of 1993—Meat Industry 

Employees' Union and W.A. Meat Marketing Corporation as parties to award—Granted  
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JOINDER/CONCURRENCE OF PARTIES—APPLICATION FOR—continued 
Meat Industry (Western Australian Meat Commission—Robb Jetty Division Award 1977 No. R16 of 1976—No. 367 of 

1993—Meat Industry Employees' Union and W.A. Meat Marketing Corporation as parties to award—Granted  
Mental Health Rehabilitation Assistants Award, 1965 No. 36 of 1965—No. 575 of 1993—Miscellaneous Workers' Union as 

party to award—Granted  
Miscellaneous Workers' (Activ Foundation) Award No. A20 of 1980—No. 581 of 1993—Miscellaneous Workers' Union as 

party to award—Granted  
Monumental Masonry Industry Award 1989 No. A36 of 1987—No. 612 of 1993—C.M.E.T.S.W.U. as party to award— 

Granted   
Optical Mechanics' Award, 1971 No. 9 of 1970—No. 596 of 1993—Miscellaneous Workers' Union as party to award— 

Granted   
Paint and Varnish Makers' Award No. 22 of 1957—No. 596 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Parliamentary Employees Award 1989 Nos. A15 of 1987, A4and A7 of 1988 and A7 of 1989—No. 595 of 1993—Miscellaneous 

Workers' Union, Governor of Western Australia in Council, President of the Legislative Council and Speaker of the 
Legislative Assembly as party to award—Granted  

Particle Board Employees' Award 1964 No. 22 of 1964 No. 22 of 1964—No. 613 of 1993—C.M.E.T.S.W.U. as party to 
award—Granted   

Particle Board Industry Award No. 10 of 1978—No. 374 of 1993—Forest Products, Furnishing and Allied Industries Union 
as party to award—Granted  

Permanent Building Societies (Administrative and Clerical Officers) Award, 1975 No. 26 of 1975—No. 421 of 1993—Federated 
Clerks' Union as party to award—Granted  

Photographic Industry Award, 1980 No. A9 of 1980   
Plastic Manufacturing Award 1977 No. 5 of 1977—No. 591 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Plywood and Veneer Workers' Award, 1952 No. 24 of 1952—No. 614 of 1993—C.M.E.T.S.W.U. as party to award— 

Granted   
Poultry Breeding Farm and Hatchery Workers' Award 1976 No. A20 of 1976—No. 590 of 1993—Miscellaneous Workers' 

Union as party to award—Granted  
Printing (Community Newspaper Group) Award No. A21 of 1989—No. 623 of 1993—Printing and Kindred Industries Union 

as party to award—Granted  
Printing (Country) Award No. 9 of 1969—No. 626 of 1993—Printing and Kindred Industries Union as party to award— 

Granted   
Printing (Government) Award, 1990 No. A8 of 1990—No. 625 of 1993—Printing and Kindred Industries Union as party to 

award—Granted   
The Printing (Newspaper) Award 1979 No. R23 of 1979—No. 624 of 1993—Printing and Kindred Industries Union as party 

to award—Granted  
Private Hospital Employees' Award, 1972 No. 27 of 1971—No. 593 of 1993—Miscellaneous Workers" Union as party to 

award—Granted   
Railway Employees' Award No. 18 of 1969—No. 478 of 1993—Australian Railways Union, Metals and Engineering Workers' 

Union, Electrical, Electronics, Foundry and Engineering Union and W.A. Government Railways Commission as parties 
to award  

Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985—No. 599 of 1993—Miscellaneous Workers' 
Union as party to award—Granted  

Saddlers and Leatherworkers' Award No. 7 of 1962—No. 515 of 1993—Miscellaneous Workers' Union as party to 
award—Granted   

Saw Servicing Establishments Award No. 17 of 1977—No. 615 of 1993—C.M.E.T.S.W.U. as party to award—Granted 
Security Officers and Cleaners (West Australian Newspapers) Award, 1992 No. A11 of 1991—No. 577 of 1993—Miscellaneous 

Workers' Union as party to award—Granted  
Security Officers' Award No. A25 of 1981—No. 579 of 1993—Miscellaneous Workers' Union as party to award— 

Granted   
Social Trainers (Nulsen Haven) Award No. All of 1985—No. 587 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Soft Furnishings Award No. A23 of 1982—No. 376 of 1993—Forest Products, Furnishing and Allied Industries Union as party 

to award—Granted  
State Energy Commission of Western Australia Wages and Conditions Award 1988 No. A1 of 1989—Nos. 578 and 616 of 

1993—Miscellaneous Workers' Union and Another as parties to award—Dismissed  
Teachers' Aides' Award, 1979 No. R4 of 1979—No. 585 of 1993—Miscellaneous Workers' Union as party to award— 

Granted   
Teachers' Aides' (Independent Schools) Award 1988 No. A27 of 1987—No. 584 of 1993—Miscellaneous Workers' Union as 

party to award—Granted  
Teachers' (Kindergartens) Award 1964 No. 22 of 1963—No. 632 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Timber Workers Award No. 36 of 1950—No. 377 of 1993—Forest Products, Furnishing and Allied Industries Union as party 

to award—Granted  
Timber Yard Workers Award No. 11 of 1951—No. 617 of 1993—C.M.E.T.S.W.U. as party to award—Granted  
Titanium Oxide Manufacturing Award 1975 No. 8 of 1975—No. 589 of 1993—Miscellaneous Workers' Union and SCM 

Chemicals as party to award—Granted  
Training Assistants' and Community Support Staff (Spastic Welfare) Award 1987 No. A16 of 1986—No. 588 of 

1993—Miscellaneous Workers' Union as party to award—Granted  
Watchmakers' and Jewellers' Award, 1970 No. 10 of 1970—No. 629 of 1993—Miscellaneous Workers' Union as party to 

award—Granted   
Western Australian Mint Security Officers' Award, 1988 No. A5 of 1988—No. 631 of 1993—Miscellaneous Workers' Union 

as party to award—Granted  

LONG SERVICE LEAVE—BOARDS OF REFERENCE— 
Kirfield Engineering Pty Ltd and Construction Industry, Long Service Leave Payments Board—Claim re appeal against 

assessment of amount of ordinary pay of an employee—Dismissed  
Miscellaneous Workers' Union and St John of God Hospital—File No. 12 of 1993—Claim re long service leave 

entitlements—Granted in Part  
Montague Drilling and Construction Industry Long Service Leave Payments Board—File No. 10 of 1993—Claim re requirement 

to register under CIPPLSL Act—Refused  
Napier D. and Another and Dataprint Pty Limited—File Nos. 8 and 9 of 1993—Claim re pro rata long service leave 

entitlements—Granted   

LONG SERVICE LEAVE—STANDARD PROVISIONS- 1 
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NOTICES—APPOINTMENTS— 
Commissioner G.L. Fielding appointed as additional Public Service Arbitrator  
Commissioner S.A. Kennedy appointed as additional Public Service Arbitrator  
Commissioner J.A. Negus appointed as Public Service Arbitrator  
Commissioner O.K. Salmon appointed as Deputy Chairperson of the Government School Tfeachers' Tribunal . 

NOTICES—AWARD/AGREEMENT MATTERS— 
Aged and Disabled Persons Hostels Award 1987 No. A6 of 1987—Application No. 163 of 1993—Miscellaneous Workers' 

Union—Application to vary award re wages  
Career Start Traineeship (WA) Award 1992—Application No. A3 of 1993—Federated Clerks' Union—Application for new 

award   
Electrical Contracting Industry Award No. R22 of 1978—Application No. 1619 of 1992—Electrical, Electronics, Foundry and 

Engineering Union—Application to vary award re Schedule of Respondents  
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978—^Application No. 298 of 1993—Miscellaneous 

Workers' Union—Application to vary award re scope  
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978—^Application No. 436 of 1993—Miscellaneous 

Workers* Union—Application to vary award re scope  
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978—Application No. 436 of 1993—Miscellaneous 

Workers' Union—^Application to vary award re scope  
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978—Application No. 147 of 1993—Miscellaneous Workers' 

Union—Application to vary award  
Government Officers Salaries, Allowances and Conditions Award 1989 No. PSA A3 of 1989—^Application No. P28 of 

1993—Civil Service Association—Application to vary award re Schedule of Respondents  
Health Care Services (Private Contractors) Award—Application No. A7 of 1991—Miscellaneous Workers' Union—Application 

for a new award—Variation of application re scope  
Hospital Salaried Officers (Private Diagnostic Pathology Services) Award 1992—Application No. A2 of 1993—Hospital 

Salaried Officers Association—Application for new award  
Hospital Workers (Government) Award No. 21 of 1966—Application No. 297 of 1993—Miscellaneous Workers' 

Union—Application to vary award re scope  
Paraplegic Quadriplegic Association of W.A. Incorporated Award—Application No. A1 of 1993—Miscellaneous Workers' 

Union—Application for new award  

NOTICES—UNION MATTERS— 
Australian Federation of Construction Contractors—Application No. 848 of 1993—^Application to alter Rule 1—Definitions 

and Interpretation and Rule 2—Objects  
Real Estate Employers' Federation of W.A. Inc.—Application No. 1350 of 1992—Application to register new organisation . 
State School Tfeachers' Union of W.A. (Incorporated)—^Application' No. 1529 of 1992—Application to alter Rule 

3—Membership and Rule 4—^Entitlements  

PRESIDENT—MATTERS DEALT WITH— 
Australian Auto Accessories (Wholesale) Pty Ltd and McCony, Department of Productivity and Labour Relations—No. 1643 

of 1992—Application for stay of operation of decision in Complaint Nos. 18 to 31 of 1992 pending appeal to Full 
Bench—Order re adjournment—Discontinued  

Austware Potteiy and Halls M.—No. 1407 of 1992—Application for stay of Order No. 600 of 1992 pending appeal to Full 
Bench—Dismissed   

Commissioner of Police and Another and Smith DJ.—No. 150 of 1993—Application for stay of operation of Order No. 1551 
of 1992 pending appeal to Full Bench—Granted  

Constmction, Mining, Energy, Timberyards, Sawmills and Woodworkers' Union and Others and Robe River Iron 
Associates—No. 1600 of 1992—Application for stay of operation of Order No. CR716 of 1992 pending appeal to Full 
Bench—Withdrawn   

Gail Force Manpower Services Pty Ltd and Pozzi R.—No. 42 of 1993—Application for stay of order pending hearing of Appeal 
No. 1554 of 1993—Granted  

Gail Force Manpower Services Pty Ltd and Pozzi R.—No. 42 of 1993—Order re variation of Order No. 42 of 1993 dated 5/2/93 
by consent   

Grade Pty Ltd (formerly World Enzymes Pty Ltd) and McCorry G., Department of Productivity and Labour Relations—No. 
1391 of 1992—Application for stay of proceedings in Complaint Nos. S192 and S193 of 1992 pending appeal to Full 
Bench—Granted   

Metals and Engineering Workers' Union and Eltin Open Pit Operations Pty Ltd—No. 1524 of 1992—Application for stay of 
order in Complaint No. 102 of 1992 pending appeal to Full Bench—^Dismissed  

Metals and Engineering Workers' Union and Newcrest Mining Limited—No. 103 of 1993—^Application for stay of operation 
of Order No. C2 of 1993 dated 22/1/93 pending appeal to Full Bench—Granted  

Miscellaneous Workers' Union and Nappy Happy Service—No. 1593 of 1993—Application for stay of Order No. CR517 of 
1992 pending appeal to Full Bench—Granted  

SGS Australia Pty Ltd and Taylor T.—No. 36 of 1993—^Application for stay of operation of order in Application No. 526 of 
1992—Dismissed  

WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art and Tognolini B J.—No. 489 of 1993—Application for stay of Order 
No. 848 of 1992 pending Appeal 426 of 1993 to Full Bench  

Western Mining Corporation Limited (Petroleum Division) and Ferguson P.N.—No. 88 of 1993—Order re stay of operation 
of Order No. 257 of 1992 pending appeal to Full Bench  

Western Mining Corporation Limited (Petroleum Division) and Ferguson P.N.—No. 88 of 1993—Application for stay of 
operation of Order No. 257 of 1993 pending Appeal No. 87 of 1993 to Full Bench—Application to discharge Order No. 
88 of 1993—Granted  

PROCEDURAL DIRECTIONS AND ORDERS— 
Appeal No. 922 of 1991—Order re amendment of 'substitute order sought' in Appeal Book  
Appeal No. 1760 of 1991—Orders (5) re adjournment of Appeal  
Appeal No. 30 of 1992—Order re leave to amend grounds of appeal  
Appeal Nos. 340 and 349 of 1992—Orders re adjournment of appeal  
Appeal No. 404 of 1992—Orders re adjournment of appeal and decision re costs to be reserved and dismissed  
Appeal No. 532 of 1992—Order re leave to amend grounds of appeal—Granted  
Appeal No. 583 of 1992—Order re leave to amend "Minute of Amended Grounds of Appeal"  
Appeal Nos. 642, 644 and 646 of 1992—Order re leave to amend grounds of appeal—Granted  
Appeal No. 1016 of 1992—Order re amendment of grounds of appeal—Order re adjournment of matter  
Appeal Nos. 1053 and 1054 of 1992—Order re leave to amend grounds of appeal  
Appeal No. 1197 of 1992—Order re amendment of grounds of appeal  
Appeal No. 1213 of 1992—Order re leave to amend grounds of appeal  
Appeal No. 1259 of 1992—Order re extension of time to file Notice of Appeal  
Appeal No. 1499 of 1992—Order re amendment of grounds of Appeal and amendment of substituted order sought. 
Appeal No. 357 of 1993—Order re substitution of Appellant in Appeal No. 357 of 1993  
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PROCEDURAL DIRECTIONS AND ORDERS—continued 
Application Nos. I579C, I583C and 1584D of 1989—Order re parties to report to Commission on results of trial  
Application No. A15 of 1992—Order re division of the long service leave clause from the main application—Granted  
Application No. 1852 of 1991—Application for further and better particulars in Application No. 444 of 1991—Dismissed .. 
Application No. 1853 of 1991—Application for production of documents in Application No. 444 of 1991—Dismissed  
Application No. 1903 of 1991—Order re adjournment and production of documents—Order re filing of answer and counter 

proposal, production of documents and leave to strike out answer and counter proposal—Granted  
Application No. 13 of 1992—Application for production of documents in Application No. 444 of 1991—Dismissed  
Application No. 14 of 1992—Application for further and better particulars in Application No. 444 of 1991—Dismissed  
Application No. 65 of 1992—Application for shortened time for answers in Application No. 64 of 1992—Discontinued  
Application No. 373 of 1992—Order re further and better particulars in Application No. 257 of 1992—Discontinued  
Application Nos. 455 and 456 of 1992—Applications for further and better particulars and production of documents in 

Application No. 299 of 1992—Applications consolidated—Granted  
Application No. 802 of 1992—Application for declaration on rules relating to qualification of persons for membership to be 

same as Counterpart Federal Body—Granted  
Application No. 954 of 1992—Order re adjournment of hearing of application  
Application No. 1058 of 1992—Application for further and better particulars in Application No. 948 of 1992—Discontinued 
Application No. 1167 of 1992—Application for adjournment of application—Granted application re leave to intervene and 

extension of time for filing of notice of objection—Ordered Accordingly—Order re leave to withdraw notice of 
objection—Order re leave to intervene and objection—Order re adjournment  

Application No. 1167 of 1992—Order re adjournment of hearing dates for application  
Application No. 1190 of 1992—Application for further and better particulars in Application No. 1103 of 1992—Discontinued 
Application Nos. 1252 and 1295 of 1992—^Application for dismissals of applications under S.27(i)(a)—Dismissed—Order re 

Leave for Counsel to appear in application for dismissal under S.27(i)(a)—Order re hearing of applications for dismissal 
of applications under S.27(i)(a)—-Order re adjournment of application—Order re Leave for Counsel to appear and leave 
to file and serve answers and counter proposal—Order re adjournment  

Application No. 1281 of 1992—Application for leave to intervene. Stay of proceedings, adjournment and further and better 
particulars—Ordered Accordingly—Order re listing of application  

Application No. 1290A of 1992—Order re extension of time for payment of outstanding benefits and confidentiality of 
documents  

Application No. 1294A of 1992—Order re extension of time for payment of outstanding benefits and confidentiality of 
documents  

Application No. 1298A of 1992—Order re extension of time for payment of outstanding benefits and confidentiality of 
documents  

Application No. 1302A of 1992—Older re extension of time for payment of outstanding benefits and confidentiality of 
documents  

Application No. 1397 of 1992—Application for further and better particulars in Application No. CR420 of 1992—Dismissed 
Application No. 1461 of 1992—Application for production of documents in Application No. 1384 of 1992—Discontinued . 
Application No. 1529 of 1992—Order re sufficient interest to object to Application  
Application No. 1590 of 1992—Application for production of documents in Application No. 1543 of 1992—Dismissed  
Application No. 1601 of 1992—Application for production of documents in Application No. 476 of 1992—Granted  
Application No. 1630 of 1992—Application for production of documents in Application No. 1595 of 1992—Discontinued . 
Application No. 1637 of 1992—^Application for shortened time for answers in Application No. 1636 of 1992—Granted  
Application No. 1643 of 1992—Order re adjournment of Application  
Application No. 8 of 1993—Application for extension of time for answers in Application No. 1595 of 1992—Granted  
Application No. 19 of 1993—Application for further and better particulars in Application No. 1605 of 1992—Discontinued 
Application No. 20 of 1993—Application for further and better particulars in Application No. 1528 of 1992—Dismissed .... 
Application No. 65 of 1993—Application for shortened time for answers in Application No. 64 of 1993—Granted  
Application No. 74 of 1993—Order re production of documents, filing and serving of answers—Granted  
Application No. 96 of 1993—Application for shortened time for answers in Application No. 95 of 1993—Dismissed  
Application No. 107 of 1993—Application for further and better particulars in Application No. 1632 of 1992—Granted  
Application No. 135 of 1993—Application for extension of time for answers in Application No. 30 of 1993—Granted  
Application No. 153 of 1993—Application for production of documents in Application No. 44 of 1993—Granted  
Application No. 160 of 1993—Application for production of documents in Application No. 1005 of 1992—Withdrawn  
Application No. 195 of 1993—Application for production of documents in Application No. 194 of 1993—Dismissed for want 

of prosecution   
Application No. 206 of 1993—Application for production of documents in Application No. CR716 of 1992—Granted  
Application No. 219 of 1993—Application for shortened time for answers in Application No. 186 of 1993—Granted  
Application No. 221 of 1993—Claim re leave without pay to attend Industrial hearing—Granted  
Application No. 236 of 1993—Application for shortened time for answers to Application No. 235 of 1993—Granted  
Application No. 267 of 1993—Order re adjournment, production of documents, filing and serving of documents, leave to file 

amended answer and counter proposal re question of jurisdiction  
Application No. 302 of 1993—Application for production of documents in Application No. 95 of 1993—Granted  
Application No. 358 of 1993—Application for production of documents in Application No. 331 of 1993—Discontinued  
Application No. 446 of 1993—Application for fitrther and better particulars and production of documents in Application No. 

116 of 1993—Granted  
Application No. 455 of 1993—Order re division of Application    
Application No. 458 of 1993—Application for production of documents in Application No. 94 of 1993—Granted  
Application No. 569 of 1993—Order re adjournment on question of jurisdiction, production of documents and leave to file and 

serve request and answers  
Application No. 668 of 1993—^Application for further and better particulars in Application No. 368 of 1993— 

Discontinued   
Application No. 773 of 1993—Application for direction regarding a summons to witness—Discontinued  
Application No. 801 of 1993—Orders re leave to intervene, leave to amend application and adjournment, further and better 

particulars, amendment of Application, Appearance of Barristers and Solicitors and other procedural matters  
Application No. 835 of 1993—Application for further and better particulars and production of documents in Application No. 

277 of 1993—Granted  
Application No. P20 of 1993—Application for production of documents in Application No. PSA 87 of 1990—Reasons for 

Decision issued only  
Application No. TA1 of 1992—Application for second schedule to be recorded as TA1/1 of 1992   
Conference No. C173(l) of 1993—Order re confidentiality of proceedings  

PROMOTIONS APPEALS— 
Bond B.S. and Muir G.P.—PAB No. 104 of 1992—Ranger in Charge—Walpole—Nordalup National Park—Upheld  
Kicked B.C. and Fanner W.K.—PAB No. 134 of 1992—Regional Aboriginal Health Liaison Officer, Great Southern Health 

Region, Albany—Dismissed  
Laidman J. and Soucik J.—PAB No. 55 of 1993—Analyst Programmer, Level 3—Academic Computing Services Branch, Edith 

Cowan University, Churchland Campus—Dismissed  
Mod P. and Others and Pilling D.—Appeal Nos. PAB 127,128 and 129 of 1992—Manager, Swan, Bentley and Mt Henry Health 

Service—East Metro Health Services—Dismissed  
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PUBLIC SERVICE APPEAL BOARD— 
Davids M. and Hon. Michael Bamett IP, MLA and Another—No. PSAB 20 of 1992—^Application for production of documents 

in Appeal No. PSAB 14 of 1992—Granted  
Lawrence M. and Hon. Minister for Community Development—No. PSAB 22 of 1992—Appeal against decision to terminate 

employment—Granted  
Metaxas J. and Public Service Commissioner—No. PSAB 1 of 1993—Appeal against decision to terminate employment— 

Upheld    I! !.  

PUBLIC SERVICE ARBITRATOR—AWARDS/AGREEMENTS—VARIATION OF— 
The Aboriginal Police Aides Award No. R31 of 1979   215, 296, 
Child Care Workers (Education Department) Award No. A20 of 1984   215, 570, i 
Children's Services (Government) Award, 1989 No. A29 of 1985 and PSA A 29A of 1985   570, 
Clerks (Public AuthoriUes) Award 1987 No. PSA A7A of 1987   
Department for Community Services (Family Resources Workers, Welfare Assistants and Parent Helpers) Award 1990 No. PSA 

A1 of 1989   215,1 
Department for Community Welfare Institution Officers Allowances and Conditions Award 1977 No. PSA A3 of 1977   215, 1 
Education Department Ministerial Officers Salaries, Allowances and Conditions Award 1983 No. PSA A5 of 1983   215, 1 
Electorate Officers Award 1986 No. A18 of 1986   738, 1 
Fremantle Port Authority (Pilots') Award, 1964 No. 3 of 1964   
Government Chauffeur's Agreement 1972 No. AG13 of 1972   
Government Officers (Social Trainers) Award 1988 No. PSA A20 of 1985   97, 215, 298, 1 
Government Officers (State Government Insurance Commission) Award 1987 No. PSA A21 of 1986   215, 1 
Government Officers Salaries, Allowances and Conditions Award 1989 No. PSA A3 of 1989   96, 215, 298, 299, 1010, 1 
Hospital Laundry and Linen Service (Salaried Officers) Award, 1980 No. R36 of 1979  
Hospital Salaried Officers' Award 1968 No. 39 of 1968   
Hostel Supervisory Staff Agreement 1980 No. 15 of 1980   
The Police Award 1965 No. 2 of 1966   215, 299, 1 
Police Cadets' Award No. R7 of 1976   
Public Service Allowances (Fisheries and Wildlife Officers) Award 1990 No. PSA AS of 1986   
Public Service General Conditions of Service and Allowances Award 1989 No. PSA A4 of 1989   98, 
Public Service Award 1992 No. PSA A4 of 1989   215, 1010, 1 
Western Australian Fire Brigades Communications System Officers Salaries Allowances and Conditions of Service Agreement 

1985 No. PSA AG6 of 1985   215, 1 
Western Australian School of Nursing (Salaried Officers) Award No. 37 of 1978   
Western Australian Tburism Commission Employees Agreement 1985 No. PSA AG1 of 1985   215, 1 

PUBLIC SERVICE ARBITRATOR—MATTERS DEALT WITH— 
Civil Service Association and Department of Community Development and Others—No. PSA AG2 of 1992—Claim re 

registration of Industrial Agreement—Granted  
Civil Service Association and Department of Community Development and Others—No. PSA AG1 of 1993—Claim re 

registration of new enterprise bargaining agreement—Granted  
Civil Service Association and Public Service Commissioner—No. PSA AG 1 of 1992—Application for registration of Industrial 

Agreement—Granted  
Warwick A. and Public Service Commission—No. P20 of 1993—Application for production of documents in Appeal No. 

PSA87 of 1990—Reasons for Decision issued   

RAILWAYS CLASSIFICATION BOARD—MATTERS DEALT WITH— 
Railways Officers' Union and Western Australian Government Railways Commission—No. RCB AG1 of 1992—Application 

for registration of Westrail Enterprise Bargaining Agreement 1992—Granted  
Railways Officers' Union and Western Australian Government Railways Commission—No. RCB C9 of 1992—Claim re dispute 

over transfer of an employee—Reasons Issued re application for intervention and jurisdiction  
Railways Officers' Union and Western Australian Government Railways Commission—No. RCB C9 of 1992—Order re 

cessation of industrial action and procedures for settlement of disputes arising out of transfer of a worker  
Railway Officers' Union and Western Australian Government Railways Commission—No. R5 of 1992—Application for 

variation of award—Granted  
Railways Officers' Union and Western Australian Government Railways Commission—No. R1 of 1993—Application for 

variation of award—Granted  

RECLASSIFICATION APPEALS- 

SCHOOL TEACHERS TRIBUNAL—MATTERS DEALT WITH— 
Edwards I.E. and Others—Appeal Nos. TPA 2, 6, 14, 17-21 and 23 of 1993—^Promotion Appeals re filling of 25 Associate 

Director (Academic) positions—Reasons Issued  
Kenda R. and Others and Minister for Education—Appeal Nos. TPA 1-9, 12, 14-20 of 1993—Promotion Appeals re filling 

of 25 Associate Director (Academic) positions—Reasons Issued  
State School Tfeachers' Union and Hon. Minister for Education—No. T2(l) of 1992—^Application to vary award re 

wages—Declaration Issued  
State School Tfeachers' Union and Hon. Minister for Education—No. T3 of 1993—Application to vary awards—^Granted ... 
State School Tfeachers' Union and Hon. Minister for Education—Nos. T4(3), T4(4) of 1990 and T4 of 1992—Application to 

vary award re wages—Granted  
State School Tfeachers' Union and Hon. Minister for Education—No. TA1 of 1992—Claim re new award'—Granted—Matter 

divided—Declaration Issued  
State School Tfeachers' Union and Minister for Education—Correcting Order No. TA1 of 1993—Claim re new award—Granted 
State School Tfeachers' Union of W.A. and Minister for Education—No. TC6 of 1992—Claim re status of application for Youth 

Education Officer positions—Ordered Accordingly  
State School Teachers' Union and Minister for Education—Order No. T4(l) of 1992—Application to vary award—Declaration 

re that parties had met obligation to report back—Discontinued  
State School Teachers' Union and Minister for Education—Order No. T3 of 1993—Claim Application to vary 

award—Declaration re variation of awards—Granted  

SECTION 23—MISCELLANEOUS MATTERS— 
Electrical, Electronics, Foundry and Engineering Union and State Energy Commission of Western Australia—No. 1795(1) of 

1991—Claim re award variations and Benchmark classification—Declaration Issued  
Metals and Engineering Workers' Union and Bains Harding Industries Pty Ltd and Others—No. 1202 of 1992—North West 

Shelf—Burrup Penninsuia Tfelephone Threat Order  
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SECTION 23—MISCELLANEOUS MATTERS—continued 
Musicians' Union and Western Australian Hotels and Hospitality Association—No. 1235 of 1991—Application for Musicians 

(Hostels and Hospitality) Order 1991—Withdrawn by Leave  
United Furniture Trades Union and Construction, Mining and Energy Workers Union—No. 1390 of 1987—Claim re union 

membership—Discontinued   

SECTION 29(B)—NOTATION OF  
Correction to Matter Nos. 712 and 854 of 1992 

SITE ALLOWANCES— 
Building Trades Association and Another and Allmart Bricklaying Contractors—Nos. C527 and C548 of 1992—Claims re site 

allowance and unfair dismissal—Preliminary Reasons issued re matter of jurisdiction  
Building Trades Association and Others and Building Management Authority—No. C729A of 1992—Order re site allowance 

on Fremantle Prison site  
Building Trades Association and Others and Building Management Authority—No. C72A of 1993—Order re site allowance 

on Bentley Hospital site  
Building Trades Association and Others and Building Management Authority—No. C72B of 1993—Order re site allowance 

on Belridge Senior High School Stage II site  
Building Trades Association and Others and Building Management Authority—No. C72C of 1993—Order re site allowance 

on Perth Police Courts site  
Building Trades Association and J.M. Best and Son Holdings Pty Ltd—No. CR704 of 1992—Claim re site allowance on 

construction work at Albany Regional Prison site—Granted  
Building Trades Association and Southdown Construction Company Pty Ltd—No. CR728 of 1992—Claim re site allowance 

on construction work at the Thomlie Aquatic Centre, Thomlie—Dismissed for want of jurisdiction  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Baulderstone Homibrook Engineering Pty 

Ltd—No. C91 of 1993—Order re Roe Highway Extension Project H18 Site Order  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Others and DTMT Construction and 

Others—No. CR69 of 1993—Claim re site allowance for Kanowna Bell mine site—Granted  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Others and Thiess Contractors Pty 

Ltd—Nos. CR104 and CR148 of 1993—Order re site allowance on the Kambalda Oxygen Plant Construction Project site 
Electrical, Electronics, Foundry and Engineering Union and A.B.B. James Watt Pty Ltd—No. CR67 of 1993—Order re site 

allowance and safety equipment on B.P. Kwinana Refinery Lube Oil Plant Upgrade Project  
Electrical, Electronics, Foundry and Engineering Union and Electrical Construction and Maintenance Pty Ltd—No. CR 687 

of 1992—Claim re site allowance on the High Grade Plant Electrical Upgrade at Hamersley Iron Tom Price site—Granted 
Metals and Engineering Workers' Union and Others and United Construction Pty Ltd and Others—No. CR602(A) of 

1992—Claim re Building Metal and Electrical Trades (Nelson Point Development Project) Construction Order—Granted 
Metals and Engineering Workers' Union and Others and Building Management Authority—No. C95 of 1993—Order re site 

allowance on Murdoch TAFE Stage 2A construction project site  

SUPERANNUATION/WAGE FIXING PRINCIPLES—ORDERS— 
Cable Sands (WA) Pty Ltd Occupational Superannuation Order—Varied  
Ethnic Children's Services Industrial Award, 1993 No. A10 of 1989   
Independent Schools Administrative and Tbchnical Officers Award 1993 No. A15 of 1991 
Restaurant, Tearooms and Catering Workers' Award 1979 No. R48 of 1978   

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
Adizhes Z. and Eon Metals NL (Receiver/Manager Appointed)—No. 868 of 1992—Claims re contractual entitlements— 

Granted in Part  
Althuizen T.H. and Perth Inner City Housing Association Inc.—No. 1059 of 1992—Claim re contractual entitlements— 

Dismissed   
Association of Draughting, Supervisory and Tbchnical Employees and Hamersley Iron Pty Limited—No. CR22 of 1993—Claim 

re unfair dismissal seeking reinstatement—Dismissed  
Australian Workers' Union and BHP Minerals Limited—No. CR614 of 1992—Claim re unfair dismissal—Dismissed  
Australian Workers' Union and Sons of Gwalia Ltd—No. CR749 of 1992—Claim re unfair dismissal seeking reinstatement 

without loss of entitlements—Dismissed  
Ball DJ. and Tri Star Group Pty Ltd—No. 308 of 1992—Claim re contractual entitlements—Decision issued re application 

for relisting   
Ball DJ. and Tri Star Group Pty Ltd—No. 308 of 1992—Claim re contractual entitlements—Granted  
Bawden and Another and Shell Carnarvon Truck Stop (R.L. and K.N. Johnson)—Nos. 32 and 33 of 1993—Claims re contractual 

entitlements—Dismissed  
Beck K.M. and Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Claim re unfair dismissal seeking declaration—Dismissed 

for want of jurisdiction    
Bilcich N. and Indian Ocean Airlines Pty Ltd—Nos. 1302 and 1302A of 1992—Claim re contractual entitlements—Granted 

by Consent—Order re extension of time for payment and confidentiality of documents  
Borck G. and Midas Australia Pty Ltd—No. 1536 of 1992—Claim re unfair dismissal seeking reinstatement—Dismissed ... 
Boscolo C. and Lexicon Australia Pty Ltd—No. 1248 of 1992—Claim re contractual entitlements—Dismissed  
Building Trades Association and Another and Allmart Bricklaying Contractors—No. C527 and C548 of 1992—Claims re site 

allowance and unfair dismissal—Preliminary Reasons issued re matter of jurisdiction  
Bye S.A. and Others and Nicholas Transport Pty Ltd t/a Nicholas Marine Brokers—Nos. 1147, 1148 and 1169 of 1992—Claims 

re contractual entitlements—Granted in Part  
Clode J.B. and Broome In-Flight Catering—No. 1121 of 1992—Claim re unfair dismissal—Dismissed  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers' Union and Myer Stores Limited—No. CR636 of 

1992—Claim re unfair dismissal—Dismissed  
Cvitan G.J. and Indian Ocean Airlines Ltd—Nos. 1294 and 1294A of 1992—Claim re contractual entitlements—Granted by 

consent—Order re extension of time to pay and confidentiality of documents  
Electrical, Electronics, Foundry and Engineering Union and BHP Iron Ore—No. CR674 of 1992—Claim re unfair dismissal 

seeking reinstatement without loss of entitlements—Granted  
Faliti J. and Sarich Corporation Pty Ltd—No. 1785 of 1991—Claim re contractual entitlements—Dismissed  
Federated Clerks' Union and Carnarvon Medical Service Aboriginal Corporation—No. CR568 of 1992—Claim re unfair 

dismissal seeking reinstatement without loss of entitlements—Granted  
Ferguson P.N. and Western Mining Corporation Limited—No. 257 of 1992—Claim re unfair dismissal seeking 

reinstatement—Declared and Ordered Accordingly  
Food Preservers' Union and Swan Settlers Co-operative Association Limited—No. CR1 of 1993—Claim re unfair 

dismissal—Discontinued  
Ford P.J.H. and Kaiser Engineers Australia Pty Ltd—No. 26 of 1993—Claim re contractual entitlements—Dismissed  
Green J. and Perth Builders Supplies—No. 80 of 1993—Claim re unfair dismissal seeking reinstatement—Dismissed  
Hansen J. and Shazabak Pty Ltd t/a Roy Weston Real Estate—No. 1239 of 1992—Claim re contractual entitlements—Granted 
Huckstepp R.J. and Indian Ocean Airlines—No. 1273 of 1992—Claim re contractual entitlements—Granted  
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—continued 
Jackson V. and Victoria Park Holdings Pty Ltd t/a Welch World Travel—No. 887 of 1992—Claim re contractual 

entitlement—Granted  
Lovegrove K.J. and Indian Ocean Airlines Pty Ltd—Nos. 1290 and 1290A of 1992—Claim re contractual entitlements— 

Granted by consent—Order re extension of time to pay and confidentiality of documents  
Martin T. and COR Radiators—No. 81 of 1993—Claim re unfair dismissal—Dismissed  
Meat Industty Employees' Union and Action Food Bam (WA) Pty Ltd—No. CR63 of 1993—Claim re unfair dismissal and 

safety issues—Withdrawn by Leave  
Meat Industry Employees' Union and Goomalling Abattoirs—Nos. CR596, CR613 and CR628 of 1992—Claims re unfair 

dismissal and payment of entitlements—Granted in Part—Declaration Issued  
Mendez D.M. and Indian Ocean Airlines Pty Ltd—Nos. 1298 and 1298A of 1992—Claim re contractual entitlements—Granted 

by consent—Order re extension of time and confidentiality of documents  
Metals and Engineering Workers' Union and Hamersley Iron Pty Limited—No. CR41 of 1993—Claim re unfair dismissal 

seeking reinstatement—Dismissed   
Metals and Engineering Workers' Union and Hamersley Iron Pty Limited—No. CR42 of 199J—Claim re unfair dismissal 

seeking reinstatement—Dismissed   
Metals and Engineering Workers' Union and Newcrest Mining Limited—No. C2 of 1993—Claim re unfair dismissal—Order 

re reinstatement pending final determination of matter and jurisdiction—Reasons Issued  
Metals and Engineering Workers' Union and Newcrest Mining Limited—No. CR2 of 1993—Claim re unfair dismissal— 

Discontinued   
Meyer M.A. and Another and Silver Sands Timeshare Ltd—Nos. 872 and 873 of 1992—Claims re contractual 

entitlements—Granted   
Michael J.M. and Another and Ridgeway B.W. and Others—Nos. 1717 and 1718 of 1991—Claim re unfair dismissal seeking 

reinstatement without loss of entitlements—Dismissed   
Miscellaneous Workers' Union and The Board of Management, King Edward Memorial Hospital—No. CR648 of 1992—Claim 

re unfair dismissal and re-allocation of working hours—Withdrawn by Leave  
Miscellaneous Workers' Union and Nappy Happy Hire Pty Ltd—No. 108 of 1993—Order No. CR517 of 1992 be corrected 

where "Nappy Happy Service" replaced with "Nappy Happy Hire Pty Ltd"—Granted  
Miscellaneous Workers' Union and PMI Security—No. C7 of 1993—Claim re unfair dismissal seeking reinstatement— 

Discontinued   
Miscellaneous Workers' Union and Royal Society for the Prevention of Cruelty to Animals—No. CR88 of 1993'—Claim re 

unfair dismissal seeking reinstatement—Dismissed  
Murphy D. and Starling Reading Real Estate—No. 60 of 1993—Claim re unfair dismissal seeking reinstatement—Dismissed 
Nadilo P. and Indian Ocean Airlines—No. 1307 of 1992—Claim re contractual entitlements—Granted  
Nichols F. and James Richardson Corporation Pty Ltd—No. 1622 of 1991—Claim re unfair dismissal seeking reinstatement— 

Declared Accordingly  
Nicklin M. and Milec Electrical Services Pty Ltd—No. 1257 of 1991—Claim re contractual entitlements—Dismissed  
Owens K. and Swan Portland Cement Limited—No. 1603 of 1992—Claim re unfair dismissal seeking reinstatement— 

Dismissed   
Padman K.R. and Lanes Biscuits Pty Ltd (ACN 052 863 724)—No. 1005 of 1992—Claim re contractual entitlements—Granted 
Power E.A. and Australian Workers' Union—No. 325 of 1992—Claim re contractual entitlements—Granted  
Raguse N. and City of Canning—No. 1392 of 1992—Claim re unfair dismissal seeking reinstatement—Dismissed  
Read F.J. and Arimco Mining Pty Ltd—No. 40 of 1993—Claim re unfair dismissal seeking reinstatement—^Dismissed 
Richardson J.D. and Veale Corporation t/a Engine Parts W.A.—No. 1420 of 1992—Claim re unfair dismissal and contractual 

entitlements—Dismissed  
Rowan J. and Victoria Park First National—No. 159 of 1993—Claim re contractual entitlements—Granted  
Sakal H.J. and O'Connor T. and Sons Pty Ltd (Subsidiary of James Hardie Group) and Another—No. 330 of 1992—Claim 

re contractual entitlements—Dismissed in Part and Granted in Part  
Shop, Distributive and Allied Employees' Association and Dysons Paper Bags Pty Ltd—No. C542 of 1991—Order re unfair 

dismissal—Discontinued  
Shop, Distributive and Allied Employees' Association and MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. 

CR508 of 1992—Claim re unfair dismissal—Granted  
Shop, Distributive and Allied Employees' Association and Myer Stores Limited—No. CR650 of 1992—Claim re unfair 

dismissal—Dismissed   
Shop, Distributive and Allied Employees' Association and Woolworths (WA) Ltd—No. CR17 of 1993—Claim re unfair 

dismissal seeking reinstatement without loss of entitlements—Dismissed  
Smith D.J. and Minister for Police and Another—No. 1551 of 1992—Claim re unfair dismissal seeking reinstatement without 

loss of entitlements.—Granted in Part  
Thatcher T. and Minesite Motors and Contracting—No. 1408 of 1992—Claim re unfair dismissal seeking reinstatement without 

loss of entitlements—Dismissed  
Thick C. and (Helen Briotti) Skin Deep Total Body Care—No. 1255 of 1992—Claim re contractual entitlements— 

Discontinued—Correcting Order issued re Respondent  
Tbgnolini B.J. and W.K.L. Pty Limited t/a Australia's Bay Gallery of Fine Art—No. 848 of 1992—Claim re contractual 

entitlements—Granted   
Transport Workers' Union and Tip Top Bakeries—No. CR77 of 1993—Claim re unfair dismissal seeking reinstatement— 

Granted   
Transport Workers' Union and Tip Top Bakeries—No. CR127 of 1993—Claim re unfair dismissal seeking reinstatement 

without loss of entitlements—Dismissed  
TUnsch J.A. and Wilson R.M. and J.M. Wilson t/a Images—No. 895 of 1992—Claim re contractual entitlements—Granted in 

Part   
Ward K. and Bulk Materials (Coal Handling) Pty Ltd—No. 1313 of 1991—Claim re contractual entitlements—Determination 

of Jurisdiction—Declared Accordingly  
Weir D.N. and Pampus Pty Ltd t/a Lancet Scientific Surgical Supplies—No. 1448 of 1992—Claim re contractual 

entitlements—Granted   
Weller D.E. and James Richardson Corporation Pty Ltd—No. 1592 of 1991—Claim re unfair dismissal seeking 

reinstatement—Declared Accordingly  
Wesley R.B. and Metcalfe L.F. and B.J.—No. 1122 of 1992—Claim re contractual entitlements—Granted  
Winters A.I.J. and The Licensee of Property Action—Dreego Pty Ltd—No. 1007 of 1992—Claim re contractual 

entitlements—Granted   
Woodberry N.M. and Koolan Island Club Inc—No. 739 of 1991—Claim re unfair dismissal seeking reinstatement—Declared 

and Ordered Accordingly   

UNIONS—APPLICATION FOR ALTERATION OF RULES— 
Civil Service Association—Application No. 1299 of 1992—Before Deputy Registrar—Application to alter Rule 18—Workplace 

Delegates—Granted  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union—No. 1253 of 1992—Before Full Bench and 

Deputy Registrar.—Application to alter Rule 4—Eligibility for Membership—Granted  
Electrical Contractors Association—Application No. 5 of 1993—Before Acting Deputy Registrar—Application for alteration 

to Rule 5—Subscriptions—Granted  
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UNIONS—APPLICATION FOR ALTERATION OF RULES—continued 
Forest Products, Furnishing and Allied Industries Industrial Union—Application No. 1200 of 1992—Before Deputy 

Registrar—Application to alter Rule 10—Granted  
Miscellaneous Workers' Union—No. 745 of 1992—Before Deputy Registrar—Application to alter Rule 4—Eligibility for 

Membership—Granted—Corrected Decision Issued  
Miscellaneous Workers' Union—Application No. 1167 of 1992—Before Full Bench—^Application to alter Rule 1—Name and 

Rule 4—Eligibility for Membership—Application re adjournment—Granted—Erratum—^Application re extension of time 
for notices of objection and intervention—Ordered Accordingly—Order re withdrawal of objection—Order re 
intervention—Order re adjournment—Adjourned  

Miscellaneous Workers' Union—Application No. 1167 of 1992—Before Full Bench—Application for alteration to rules re 
eligibility for membership—Dismissed  

Miscellaneous Workers' Union—No. 1167 of 1992—Before Full Bench—Application to alter Rule 1—Name and Rule 
4—Eligibility for Membership—Order re adjournment of hearings  

Miscellaneous Workers' Union—Before Acting Deputy Registrar—No. 1635 of 1992—Application to alter Rule 10—^Entrance 
Fees and Contributions—Granted  

Murdoch University Academic Staff Association—Before Acting Deputy Registrar—No. 1304 of 1992—Application to alter 
Rule 12—Nomination for Office—Granted  

Psychiatric Nurses' Association—Nos. 231 and 232 of 1992—Before Deputy Registrar—Application to alter Rule 7—Entrance 
Fee and Contributions and Rule 47—Provident Fund—Granted  

State School Tfcachers' Union—No. 1529 of 1992—Before Full Bench—Application to alter Rule 3—Membership and Rule 
4—Entitlements—Refused Order re sufficient interest to object  

UNIONS—APPLICATION FOR REGISTRATION 
Metals and Engineering Workers* Union and Another—No. 954 of 1992—Before Full Bench and Deputy Registrar— 

Application for registration of an organisation to be known as Metals and Engineering Workers' Union by 
amalgamation—Granted   

UNIONS—CANCELLATION OF REGISTRATION— 
Metals and Engineering Workers' Union and Another—No. 954 of 1992—Before Full Bench and Deputy Registrar— 

Cancellation of registration by amalgamation of organisations  

UNIONS—DECLARATIONS MADE UNDER SECTION 71— 
Coal Miners' Industrial Union—No. 802 of 1992—Application for declaration re rules of applicant and federal counterpart body 

to be same—^Amendment of Rule 3—Members Qualification—Granted  

UNIONS—MATTERS DEALT WITH UNDER SECTION 66— 
Drake M.A. and Carter L.B. and Others—Nos. 1053, 1478, 1479 and 1529 of 1991 and 127 of 1992—Application for interim 

orders re observance and performance of union rules—Dismissed—Orders re resolutions passed at meeting of Committee 
of Management—Declared and Ordered Accordingly  

Drake M.A. and Carter L.B. and Others—No. 801 of 1993—Claim re breach of union rules—Application for directions and 
interim orders—Granted—Orders re leave to intervene, adjournment of application, dismissal of application against one 
Respondent, further and better particulars and other procedural matters  

Hassan D. and Smith F.A. and Others—Nos. 1252 and 1295 of 1992—Application for Orders and Directions re restraining 
the Respondents from using or applying union employee's assets or property in an election and preventing them distributing 
pamphlets or canvassing the electorate—Application to dismiss application under S.27(iXa)—Dismissed—Procedural 
Directions and Orders Issued  

Horsman B.S. and Australian Workers' Union and Others—No. 267 of 1993—Application for Orders and decision re breach 
of Union Rules—Dismissed—Corrected Order Issued re hearing of jurisdiction question  

Horsman B.S. and Australian Workers' Union and Others—No. 569 of 1993—Order re breach of Union Rules—Adjourned 
Jeffery J.R. and Theatrical and Amusement Employees' Association and Another—No. 1903 of 1991—Application for Orders 

re compliance with Union Rules—^Application for Interim Orders—Dismissed  
Jeffery J.R. and Theatrical and Amusement Employees' Association and Another—No. 1903 of 1991—Application for Orders 

and directions re breach of union rules—Order re adjournment and production of documents—Order re filing and serving 
answer and counter proposal, production of documents and leave to strike out answer and counter proposal—Granted . 

McAndrew S.E. and Reynolds K.N. and Another—No. 1374 of 1988—Application for Orders re directing Union Secretary 
to comply with Rules of organisation by giving effect to resignation of Applicant from Organisation—Granted  

COAL INDUSTRY TRIBUNAL—AWARDS/AGREEMENTS—VARIATION OF- 
Coal Mining Industry (Miners) Award 1990 No. 12 of 1990  
Coal Mining Industry (Staff) Award 1990 No. 14 of 1990  

COAL INDUSTRY TRIBUNAL—DISPUTES—MATTERS REFERRED— 
Coal Miners Union and Western Collieries Limited—No. 23 of 1992—Claim re mobility and transfer of underground 

miners—Declared Accordingly  

OCCUPATIONAL HEALTH, SAFETY AND WELFARE ACT—MATTERS DEALT WITH— 
Australian Workers' Union and Western Australia Government Railways Commission—No. OHSW 7 of 1992—Claim re 

payment of lost time—Dismissed  938 
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Denotes New Heading 

Absence Without Leave 
Act—Interpretation of 
Allowances—See also specific heading, e.g. Isolation 

Allowance, Industry Allowance, Meal Money—(Includes 
Special Rates and Provisions) 

Annual Leave—(Includes Annual Leave Loading) 
Appeal 
Apprentices and Juniors 
Awards—(Includes specified sub-headings, First Awards, 

New Awards, Area, Scope, Coverage, Cancellations, 
Award-Free, Respondency) 

Board of Reference 
Board and Lodging—(Includes Accommodation) 
Bonus—(Includes Incentive Payments) 
Breach of Award 
Capacity to Pay—Includes Inability to Pay 
Casual Work—(Includes loadings applicable to such work 

and nature of casual employment) 
Classification—(Includes Reclassification) 
Clothing—(Used when clothing is/is not provided and for 

clothing allowances) 
Common Rule—(Used in relation to Awards being or 

becoming Common Rule awards) 
Comparative Wage Justice—See also Nexus—(Includes 

Relativities) 
Compassionate Leave—(Includes Bereavement Leave) 
Compensation—See also specific heading, e.g. Redun- 

dancy, Long Service Leave—(Includes compensation for 
unfair dismissals) 

Conference—(Includes such matters as jurisdiction arising 
out of) 

Confined Space 
Consumer Price Index 
Contract of Service—(Used in relation to Section 29(2) 

applications) 
Contract out of Award 
Custom and Practice 
Dangerous Work 
Date of Operation—(Includes Retrospectivity, Prospectiv- 

ity) 
Demarcation 
Dirt Money 
Disabilities 
Discrimination 
Employee—(Used in such cases as whether person is an 

employee or independent contractor or agent) 
Enforcement of Awards/Orders 
Entry: Right of 
Hours of Work 
Industry—(Used re questions of extent and meaning of 

specified industry) 
Industry Allowance 
Industrial Matter 
Industrial Action—(Includes Work-to-Rule, Picketing, Stop 

Work Meeting, Strike, Bans, Lockouts) 
Interpretation—Words and Phrases 
Intervention 
Isolation Allowance 
Jurisdiction 
Jury Service 

Leave Without Pay 
Living Away From Home Allowance 
Long Service Leave 
Managerial Prerogative 
Manning 
Maternity Leave 
Meal Breaks 
Meal Money 
Misconduct 
Mixed Functions—(Includes Higher Duties) 
Natural Justice 
Nexus 
Night and Weekend Work 
On Call—(Includes Stand by) 
Order—(Includes Cancellation of Order) 
Over Award Payment 
Overtime—(Includes Call Back, Recall) 
Part-Time 
Penalty Rates 
Piecework 
Preference—(Includes Compulsory Unionism) 
Principles (Wage Fixing) 
Procedural Matters (e.g. Standards of evidence) 
Promotion Appeals 
Public Holidays 
Public Interest 
Redundancy/Retrenchment—(Includes Severance Pay) 
Reinstatement 
Registration—See Unions 
Rest Periods—(Includes Smokos) 
Safety 
Shift Work 
Sick Leave 
Standdown 
Stay of Proceedings 
Superannuation 
Supplementary and Service Payments 
Tallies 
Technological Change 
Termination—(Includes Dismissal, Wrongful/Unfair Dis- 

missal) 
* Training 
Transfer 
Travelling—(Includes Travelling Allowance and Travelling 

Time) 
Unfair Discrepancy 
Unions—(Includes Direction for Observance of Rules, 

Registration, Rules, Enforcement of Rules, Coverage/ 
Constitutional Coverage, Dues, Membership, Cancella- 
tions, Exemptions) 

Utilisation of Contractors 
Victimisation 
Wages—(Includes Catch-up Margins, Payment by Results, 

Piece Work, Minimum Wage) 
Work Value 
Worker Participation 
Workers Compensation 
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MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND 
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 73 PART 1, SUB PART 6. 

Note: 'Denotes Industrial Appeal Court Decision. 'Denotes Commission in Court Session Decision. 
'Denotes Full Bench Decision. 4Denotes Decision of President 

Page 

ABSENCE WITHOUT LEAVE— 
Conference referred re disciplinary letter—Union argued that advice given in letter was reached through unfair enquiry 

procedures—Respondent argual that employee's abusive manner in dealing with a union enquiry and absence ftom place of 
work without permission was serious misconduct—Commission found on evidence the Respondents interests would be 
protected and fairness applied and the letter of discipline was withdrawn and replaced by a letter proposed by 
Commission—Granted—M.E.W.U. v. S.E.C.W.A.—No. 712 of 1992—Salmon C.—21/4/93—Electricity Supply  1626 

1704 

ACT—INTERPRETATION OF— 
'Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 

Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Tfest" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., HalliweU S.C., Parks C.,—11/12/92  

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—^Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

'Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., HalliweU S.C.—18/2/93—Iron Ore  

"•Applications for orders re compliance with union rules (continued from 72 WAIG 2533)—President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretaiy, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rules, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officers/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation, Registrar's enquiry and gave reasons and supplementary reasons therefore—President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053,1478,1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—611X191 ami 10/2/93—Unions  

'Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—Sharkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture  

'Appeal against decision of Commission (72 WAIG 1789) re Variafion to Award providing termination provisions for Health and 
Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarduig a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CC, Gregor C.—24/03/93—Construction  

Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 
D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—^Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TPA 2, 4, 6, 14, 17-21 and 23 of 1993—Kennedy C„ 
Pollanl/Reeves/Beaman—6/4/93—Education  

Protective Appeal (12 Appellants) against recommendation for promotion (27) to Associate Director (Academic) positions— 
Appellants argued that there had been irregularities and unfairness in relation to closing dates for applications—G.S.T.T. 
addressed problems of selections process and merits of appeals within prescriptions imposed by legislation in terms of 
"efficiency" and seniority and variously upheld and dismissed appeals against the particular positions—Dismissed and Upheld 
Accordingly—Kenda R. v. Minister for Education—Nos. TPA 1-9, 12, 14-20 of 1993—Kennedy C. and Salmon C, Pollard, 
Reeves, Beaman—30/03/93—^Education  

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  



CUMULATIVE DIGEST—continued 

ACT—INTERPRETATION OF—continued 
Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 

given the terms of judgement of the Supreme Court in an application for prerogative writs then die whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorides, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, die objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Appeal against decision of Commission (72 WA1G 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C, Parks C.—28/4/93—Meat  

Applications to be joined as parties to award—^Applicant unions claimed that application arose from an uncertainty of their standing 
as parties to award—Commission found that as the Applicant unions were included in the Scope clause s.38(l) of the I.R. Act 
was satisfied—Dismissed—F.M.W.U. and Others v. S.E.C.W.A.—Nos. 578 and 616 of 1993—Salmon C—27/4/93— 
SECWA   

Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 
Board—^Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed C1PPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   

Application to alter union rules re Eligibility for Membership—Objectors argued on the basis of an inconsistency with the registered 
name of the union and the possible overlapping eligibility with another union, legal and operating difficulties for the union, 
the inadequacy of notice of objection and of the reasons given for the alteration—Objector further argued section 62 of the LR. 
Act had not been complied with and that the Commission should not register any rule contrary to or inconsistent to any Act 
or law—Full Bench reviewed I.R. Act, authorities, the process for bringing the application to the Commission and found that 
there was no merit in the submission, that Applicant had failed to comply with the Association Incorporation Act 1987—Full 
Bench was not satisfied that reasonable steps had been taken to adequately inform the members of the proposed alteration of 
the rules and their rights to object—Refused—S.S.T.U.—No. 1529 of 1992—Sharkey P., Fielding C. Kennedy 
C—24/5/93—Unions   

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C.—11/5/93— 
Railways   

ALLOWANCES— 
Application for Order re site allowance and for Rest and Recreation Leave to be available on a 10 week cycle by consent—Parties 

argued that claim was warranted on the basis that the disabilities associated with the project were in excess of those provided 
for under awards applicable as well as a commitment to a two tiered approach to enterprise bargaining on site—Commission 
was satisfied that the claim was consistent with the State Wage Principles and split the application to enable residual matter 
to be heard at a later date—Granted—United Construction Pty Ltd and Others v. M.E.W.U. and Others—No. CR602(A) of 
1992—George C.—19/2193—Construction  

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Ltd—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Conference referred re site allowance—Applicant union argued that the provisions of the Building Trades (Construction) Award does 
not compensate adequately for conditions on site—Respondent argued that the work does not fit the established site allowance 
pattern and that no alleged disabilities were present—Commission found on evidence that the disabilities shown to exist were 
not significant and determined an allowance of 55 cents—Granted—B.T.A. v. J.M. Best and Son Holdings Pty Ltd—No. CR704 
of 1992—Beech C.—12/2/93—Construction  

Conference referred re flow on of administrative allowance—Applicant argued that duties performed by Maintenance Faults Branch 
were similar to work in the electronic servicing section—Respondent argued that the claim fell outside the Wage Fixing 
Principles—Commission found on evidence that no increase in work value had been shown—^Dismissed—A.D.S.T.E. v. Hon. 
Minister for Construction—No. CR658 of 1992—Halliwell S.C.—9/3/93—Security  

Application to vary award re increase in allowance prescribed for linespersons designated as linesperson in charge—Applicant 
employer argued that too large a wage increase would distort wage relativities amongst wages classifications which could 
threaten the integrity of the award and that the extra duties in terms of skills and responsibilities are not worth more than 
$6.00—Respondent unions argued that the job in question remained an "on the tools" job and sought a $15.00 
increase—Commission found on evidence that the new duties were not particularly onerous and that an increase in allowance 
of $9.20 was sufficient and cancelled previous order—Ordered Accordingly—A.E.E.F.E.U. v. S.E.C.W.A.—No. 596 of 
1992—Salmon C.—3/2/93—Electricity   

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Conference referred re payment of caravan allowance—^Applicant union claimed as employee was obliged to maintain caravan then 
caravan allowance should continue—^Respondent argued that as employee was receiving free rent in promotion he did not satisfy 
wording of allowance—Commission found on evidence that employee was not entitled to be paid under award but ought to 
be reimbursed for maintaining caravan against possibility of returning to substantive position—Granted in Part and 
Adjourned—F.M.W.U. v. Hon. Minister for Sport and Recreation—No. CR47 of 1993—Beech C.—23/4/93—Recreation ... 
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CUMULATIVE DIGEST—continued 

ALLOWANCES—continued 
Conference referred re increase in tally and claim for allowance for rodding—Applicant claimed that ultimate tally should be 15.35, 

an increase of 2.85 and for rodding allowance—^Respondent union argued that system was not 100% efficient even with 
mechanical aides and to increase tally would further decrease efficiency—Commission found on evidence and inspections 
mechanical aides were fully efficient and tally of 15 head with allowance was appropriate in all the circumstances—Granted 
in Part—Clover Meats v. M.I.E.U.—No. CR57 of 1993—Halliwell S.C—»/5/93—Meat  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multiskilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Application to vary Away From Home and Meal Allowances—Applicant sought changes in line with Public Service award 4 months 
"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of 1993—Fielding C.—7/5/93—-Railways   2Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate erred 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving indushy—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C., Beech C.—Earthmoving  

Appeal against decision of Commission (73 WAIG 826) re dismissed claim for flow-on of an administration allowance—Appellant 
argued that Commission at first instance, wrongly assumed that the administration allowance awarded in similar application 
only applied to base tradespersons, that it failed to give adequate reasons for the decision and sufficient weight to material placed 
before it—Full Bench reviewed authorities and found on evidence that the Commission did not err in finding that the duties 
and responsibilities for which the administration allowance was awarded to tradespersons were not well within the scope and 
abilities of the technicians, that no increase in work value had been shown and there was no miscarriage of the exercise of 
discretion—Dismissed—M.E.W.U. v. The Horn Minister for Construction—Appeal No. 357 of 1993—Sharkey P., Kennedy 
C, George C.—2/6/93—Building  

Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 
commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be mile in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CC1 argued 
area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charles 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

ANNUAL LEAVE— 
Application for allegedly denied contractual entitlements re pro-rata annual leave, payments in lieu of 2 weeks notice and withheld 

wages—Respondent argued that termination arose from suspicions of employee's disloyalty to company—Commission found 
on evidence that no preconceived arrangement to be disloyal had been made at time of summary dismissal and inter alia one 
weeks pay in lieu of notice due—Commission dealt in Supplementary Reasons with application for costs and claim for payment 
of wage for uncompleted part of a week work—Granted in Part—TUnsch J.A. v. Wilson R.M. & J.M. t/a Images—No. 895 
of 1992—Negus C—27/1/93—Printing  817 

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  1133 

APPEAL— 2Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 
Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—^Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Test" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

Appeals against decision of Commission (72 WAIG 1381) re order for reinstatement and payments of entitlements for unfair 
dismissal—Appellant argued Commission had erred in finding that Respondent's employment contract was binding on company 
and that the actions of employee did not amount to gross misconduct—Full Bench reviewed authorities and found on evidence 
that whilst the dismissals were unfair, there had been an irretrievable breakdown in the employment relationship which in the 
Full Bench's discretion it would be inappropriate to order reinstatement—Upheld—Gawooleng Dawang Inc v. Lupton B.A. 
and Others—Appeal Nos. 548, 549 and 550 of 1992—Sharkey P., Beech C., Negus C.—26/11/92—Health  

^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 
Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C, Parks 
C.—3/12/92—Accountants   
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APPEAL—continued 2Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—^Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining  

Appeal against decision of Commission (72 WAIG 860) re denied contractual entitlements—Appellant sought reimbursement of costs 
after the appeal proper was dismissed—Full Bench found that in terms of ground of credibility, a sound exercise of discretion 
in this matter required that application must fail—Dismissed—Hazart Pty Ltd t/a Southern Cross Koala and St Croix Pty Ltd 
t/a Southern Cross Koala v. Mullan L.—Appeal No. 448 of 1992—Sharkey P., Fielding C., Gregor C.—27/11/92   

Appeal against decision of Commission (72 WAIG 850) re discontinued claim for denied contractual benefits and order that dismissal 
was unfair—Appellant sought that matter be discontinued—Respondent argued that an order for costs ought to be granted in 
that matter had been dealt with by two Commissioners previously—Full Bench reviewed jurisdiction to award costs and found 
that there were no provisions for expenses of litigants instructing one's Counsel in the Supreme Court Scale therefore claim 
ought to be dismissed—Dismissed—Brailey D. v. Mendex Pty Ltd t/a Mair and Co. Maylands—No. 404 of 1992—Appeal No. 
404 of 1992—Sharkey P., Halliwell S.C., Salmon C—17/11/92—Real Estate  

2Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork L, Owen J.—6/11/92—Metal  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionaiy finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
J., Nicholson J., Owen J.—6/11/92—Packaging  

"•Application for stay of order re re-employment of workers and no industrial action, pending appeal to Full Bench—Applicant argued 
order effectively stayed an order of the Full Bench and was without jurisdiction—President found a serious issued to be tried, 
balance of convenience favoured Applicant, however stay should cease to operate as and from the date of any IAC order before 
the Full Bench appeal was determined—Granted—Newcrest Mining Limited v. M.E.W.U.—No. 103 of 1993—Sharkey 
P.—15/2/93—Mining   

2Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—^Dismissed—Concept Products v. I.I.U.—Appeal No. 583 of 1992—Sharkey P., Coleman C.C., 
Salmon C.—3/3/93—Furniture  

2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires tite I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—^Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C, Beech C.—25/2/93—Transport  

2Appeal against decision of Commission (72 WAIG 1163) re redundancy payments—Appellant argued there was no express provision 
in the Applicants* contracts of service upon which the claims might be based and there was no basis upon which a term might 
be implied—Commission reviewed authorities and found the objective evaluation of the circumstances of the cases were fiat 
management persons, who begin with a career in front of them would be entitled to expect the implication of a term that a 
redundancy package commensurate with the salary paid and length of service would be paid—Dismissed—Coles/Myer Ltd t/a 
Coles Supermarkets v. Sweeting J. and Others—Nos. 642, 644 and 646 of 1992—Sharkey P., Coleman C.C., Kennedy 
C.—9/2/93—Retail   

'Appeal against decision of Full Bench (72 WAIG 1994) re reinstatement on the grounds of unfair dismissal—Appellant argued, 
inter alia, Full Bench erred by substituting its own views on the question of unfairness without identifying errors on the part 
of the Commission which justified the substitution of its views on the evidence—IAC reviewed authorities, s.44 and s.49 of 
the I.R. Act and found Commissions' reasons clearly paid no attention to matters which went to unfairness of the dismissal 
and Full Bench was entitled to take into account not only matters raised in the grounds of appeal but others which it considered 
appropriate—IAC found no question of law supported by fact and references to summary dismissal did not address the 
issue—Dismissed—BHP Iron Ore Limited and T.W.U.—IAC Appeal No. 11 of 1992—Rowland J., Franklyn J., Nicholson 
J.—5/2/93—Iron Ore  

2Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 
Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act applied, fiat the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., Halliwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  

2Appeal against decision of Commission (72 WAIG 1626) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission failed to give proper weight to the evidence and erred in holding her personally 
responsible for all debts complained of by the Respondent—^Respondent argued reasons for Appeal were so inadequate as to 
constitute an error at law—Full Bench reviewed authorities and found Commission had not erred in its discretion and in written 
Reasons—Dismissed—Beale G. v. Curtin Consultancy Services Limited—Appeal No. 870 of 1992—Sharkey P., Fielding C, 
George C.—9/03/93—Business Services  

2Appeal against decision of Commission (72 WAIG 1838) re Unfair dismissal claim—Appellant argued Commission misinterpreted 
the evidence and should have found fiat the money she appropriated was a tip and that she believed she was acting in accordance 
with the Respondent's accepted practice—Appellant further argued that she had not adequately remonstrated fie matter with 
management—^Respondent argued that because the Commission did not refer to the demeanour of wimesses it did not mean 
it had not considered them—Full Bench reviewed authorities and found no miscarriage of discretion on the facts and no 
procedural irregularity—Dismissed—"C" v. Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Sharkey P., 
Fielding C, Salmon C.—31/03/93—Restaurants, Hotels and Clubs  
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APPEAL—continued 
'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 

argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—I AC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson J.—26102/93—Mining  

Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 
Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992-^Sharkey P., Coleman CC., Gregor C.—24/03/93—Construction  

2Appeal against decision of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Appellant 
argued that Respondent had asked him to remain with the company to assist him in realising the assets on the proviso that the 
service agreement continued and that all benefits contained in it would apply—Respondent argued that agreement said to have 
been reached was never subject of a written contract and that Appellant had agreed to take payment in kind—Full Bench reviewed 
Truck Act and found that Commission had erred in not finding that the second contract was ultra vires the Act therefore void 
and that there had been no termination—^Appellant in Speaking to the Minutes requested Full Bench not to remit matter back 
to Commission and invited it to make findings on benefits due—Full Bench found that as there was no application to amend 
grounds of appeal and Commission at first instance had made no findings as to the benefits, matter should be remitted back 
to the Commission and suspended operation of decision at first instance—Upheld and Remitted—Melville G.E. v. Coates D.J., 
Receiver Manager, VAPAC Limited—Appeal No. 532 of 1992—Sharkey P., Negus C, Gregor C.—2/03/93—Project 
Research    

Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C., Parks C.—19/03/93—Mechanical Engineering  

2Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C, Parks C.—28/4/93—Meat  

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities, Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C., Parks C.—8/4/93—Meat  

Appeal against decision of Commission (72 WAIG 2609) re denied contractual entitlements—Appellant argued that the Commission 
at first instance erred in fact and law by failing to draw proper conclusions from the evidence and contractual conditions attached 
to reimbursement for re-location costs—Full Bench reviewed authorities and found that there was nothing in the evidence to 
indicate that the Commission had misused its advantage of observing the wimesses and the aggregation of facts lead to the 
conclusion that it was more probable than not that Appellant had agreed to pay the costs of re-location—Dismissed—Austware 
Pottery v. Halls M.—Appeal No. 1406 of 1992—Sharkey P., Coleman C.C., Kennedy C.—21/4/93—Pottery  

2Appeal against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent played no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tom Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., HalUwell S.C., Beech C.—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 1843) re dismissed claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Appellant argued that Commission at first instance failed to take into proper consideration the 
role and application of procedures set out in the "teacher appraisal" process of an award and whether the Appellant had been 
adequately warned and counselled by the Respondent of her perceived shortcomings and given a decent interval to show 
improvement in performance—Full Bench reviewed authorities and found on evidence that whilst the Commission erred in 
finding that a professional did not need to be warned that his employment was in jeopardy and that a letter constituted 4 years 
notice did not err in finding that Appellant had been given ample warning about her teaching competence as a teacher which 
led to the ultimate dismissal—Peters S.L. v. Penrhos College—Appeal No. 1016 of 1992—Sharkey P., Salmon C, George 
C.—4/5/93—Education  

2Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that & Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C—10/5/983—Timber   
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APPEAL—continued 2Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding G, Salmon C.—-8/4/93—Building  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C., Farrar/Marshall—29/4/93—Community Services  

Appeal against decision of Commission (73 WAIG 826) re dismissed claim for flow-on of an administration allowance—^Appellant 
argued that Commission at first instance, wrongly assumed that the administration allowance awarded in similar application 
only applied to base tradespersons, that it failed to give adequate reasons for the decision and sufficient weight to material placed 
before it—Full Bench reviewed authorities and found on evidence that the Commission did not err in finding that the duties 
and responsibilities for which the administration allowance was awarded to tradespersons were not well within the scope and 
abilities of the technicians, that no increase in work value had been shown and there was no miscarriage of the exercise of 
discretion—Dismissed—M.E.W.U. v. The Hon. Minister for Constraction—Appeal No. 357 of 1993—Sharkey P., Kennedy 
C, George C.—2/6/93—Building  

'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 
compulsory conference—Appellant contended Commission had erred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—IAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy J (P), Franklyn/Nicholson JJ—6/5/93—Electricity  

Appeal against decision of Commission (73 WAIG 814) re denied contractual entitlements—Appellant sought adjournment of 
proceedings although failed to attend hearing—Full Bench reviewed authorities and found on evidence that despite reasons being 
given for Appellant's non-attendance, there was not sufficient put before it to establish that justice of the matter required that 
there be an adjournment—Dismissed—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art v. Tognolini B.J.—Appeal No. 
426 of 1993—Sharkey P., Coleman C.C., Negus C—21/5/93—Retail (Art)  2Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate erred 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving indushy—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than dial in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C, Beech C.—Earthmoving  

Appeal against decision that employee was guilty of an act of misconduct—Appellant sought reinstatement to former position—PSAB 
reviewed the various Acts and found on evidence that Appellant had not breached the Regulations as he was acting in the 
discharge of his official duties and statutory responsibilities, had little choice but to comply with formal request of his Minister 
and that the delegate had taken an excessively restrictive or narrow interpretation of the Act—Upheld—Metaxas J. v. Public 
Service Commissioner—No. PSAB 1 of 1993—Negus C. Leadbetter/Rea—21/5/93—Public Service  

Application for discovery and inspection of documents re reclassification appeal—Respondent argued documents were confidential 
and irrelevant to the case—Public Service Arbitrator reviewed authorities and found it was a matter of balancing public interest 
against the Applicant being able to adequately prosecute his claim—Granted in Part—Warwick A. v. Public Service 
Commission—No. P20 of 1993—Fielding C.—13/5/93—Public Service  2Appeal against decision of Commission (72 WAIG 2843) re payment for a motor vehicle as denied contractual 
entitlements—Appellants argued Commission erred in law and fact in ordering payment when the evidence was that the motor 
vehicle was a gift—Appellant further argued Commission erred in accepting Respondent's evidence because Respondent had 
initiated dishonest conduct to defraud tax department and failed to have proper regard to inconsistency in the evidence—Full 
Bench found on evidence that the Commission had not misused the advantage in seeing the wimesses or misapprehended the 
evidence sufficient to say that there was an error in law sufficient to uphold the appeal—Dismissed—Gail Force Manpower 
Services Pty Ltd and Another v. Pozzi R.—Appeal No. 1554 of 1992—Sharkey P., Fielding C, Gregor C.—2/6/93—Business 
Services   2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 
of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—21/5/93—Mining (Iron Ore)  

AWARDS— 
Application to vary award in line with Minimum Rates Adjustment re Key Minimum Classification rate—^Applicant union argued 

that appropriate relativity for a trained Child Care Worker should be on par with Group C3 of the Metal Industry 
award—Respondent employers argued that the appropriate rate should be set at the C10 level—Commission found on evidence 
that the rates should be determined within the complex of rates which applied to teachers and directors of child care centres 
whose qualifications and professional skills were usually developed in that environment—Ordered Accordingly—M.W.U. v. 
Coolbellup Day Care and Others—Nos. 1647, 1648 and 1649 of 1991—Coleman C.C.—11/12/92—Child Care  

Application to vaty award re conversion to a "paid rates" award by consent—Parties sought to implement 2.5% wage increase and 
to replace the existing classification structure with a new skills based classification—Commission found on evidence that 
proposed variations provided a proper basis for conversion of the award from minimum rates award and that they were consistent 
with the State Wage Principles—Granted—M.E.W.U. v. Hon. Minister for Works and Others—No. 498 of 1992—George 
C.—23/11/92   

Application to register Enterprise Agreement including 4.5% Wage increase—Commission reviewed contents of Agreement endorsed 
at workplace level and by union body and found it should be registered—Granted—F.P.U. and Another v. M.E.W.U. and 
Another—No. AGS of 1992—Kennedy C.—29/12/92—Food Processing  

Application to vary award re Minimum Rates Adjustment by consent—Parties sought to introduce four instalments six months apart 
and sought insertion of new classification of Trainee into award—Commission was satisfied that the amendments sought were 
in accordance with the Wage Fixing Principles—Granted—F.P.F.A.I.U. v. Dubrov Ply Ltd t/a "Innovation" and Others—No. 
1400 of 1992—Beech C.—7/1/93—Soft Furnishing    

Application for registration of a new agreement by consent—Respondent employer argued that inherent problems could best be 
overcome by a more concerted focus on the wider range of work based issues to improve job design and applying total quality 
management measures through teams of employees—Commission was satisfied that the agreement met the Enterprise 
Bargaining Principles and should issue—Granted—F.P.U. and Others v. Edgell-Birds Eye Division of Petersville Industries 
Ltd—No. AG19 of 1992—Kennedy C.—24/12/92—Food Processing  

11406-9 
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AWARDS—continued 
Application to vary award re time and wages—Applicant Employer argued that personal identification cards were necessary for safety 

and security reasons—Respondent union argued that some employees would be disadvantaged by the amendments and that shift 
workers should not be included in the new arrangement—Commission found that there would be no disadvantages to the 
employees if the amendment was instituted and that Applicant had discharged the onus of establishing its claim—Granted— 
S.E.C.W.A. v. E.E.F.E.U.—No. 1124 of 1992—Salmon C.—24/11/92—Electricity  

Application for joinder to award—Applicant union argued that changes to its eligibility for membership rule meant that it could enrol 
as members persons who were employed in the laundries, dry cleaning and/or linen repair industries—Commission was satisfied 
that claim should be accepted—Granted—M.W.U. v. Eric Dry Cleaners and Others—No. 1496 of 1992—Parks 
C.—25/1/93—Dry Cleaning  

Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 
administrated $12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy C., 
Reeves/Pollard—12/1/93—^Education   

Application to vary award re inclusion of benefits and arrangements for superannuation coverage by consent—Respondent union 
secretary treasurer sought leave to intervene to object to award being amended as consent previously signified had not been 
validly given and sought adjournment of proceedings—^Applicant employers argued that the variation would serve the purpose 
of providing procedures to be observed by both employers and employees and in relation to selection and contribution to a 
fund—Commission found on evidence that it had not been persuaded that the fund preferred by the intervenor's faction was 
any more beneficial than those named in the claimed clause—Granted—W.A.H.H.A. v. F.L.A.I.E.U.—No. 386 of 1992—Parks 
C—2/2/92 ••• 

Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 
previous reasons for decision (72 WAIG 1931) to make considerations with respect to Technical and Further Education 
institutions and the narrow jurisdiction of "industrial matter" in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy C., 
Pollard/Reeves—12/1/93—Education   

Application to vary award by combining two awards and including provisions regulated by other means under Structural Efficiency 
by consent—PSA included Liberty to Apply clause to accommodate issue of permanent part-time employees and annual 
increments—Granted—C.S.A. v. Commissioner, Public Service Commission—No. P9 of 1991—Negus C., PSA—22/1/93— 
Public Service  

Application for new award to cover Teachers in state primary and secondary schools and TAPE institutions—Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C, Reeves, Pollard— 
14/1/92—^Education   

TAppeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—Australian Glass Manufacturing Co Pty Ltd and Others v. 
XW.U.—Appeal No. 922 of 1991—Sharkey P., George C., Beech C.—25/2/93—Transport  

Application to vary award re 1st Structural Efficiency Wage Adjustment—Applicant union sought commencement of award 
restructuring to give members the opportunity to develop award classification structures to provide for more flexible working 
arrangements, enhancement of skills and job satisfaction—Respondent argued that no circumstances had arisen since the making 
of the award to justify variation—Respondent further argued that the Applicant union had not positively co-operated in the 
review and sought leave for Counsel to appeal—Commission granted leave, found on evidence that it was not satisfied that 
award should be varied in the terms specified by Applicant—Dismissed—A.M.W.S.U. v. Robe River Iron Associates—No. 540 
of 1991—Gregor C.—6/5/92—Iron Ore  

'Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—Applicants argued 
applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule-respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—CICS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus C., Parks C.—21/12/92—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application to vary award by consent re Definitions, Hours of Attendance, Permanent Part-Time Employment, Term of Award and 
Schedule A—Named Parties—Parties sought to remove ambiguities in the award and to reflect existing conditions of 
employment, what might be said to be Commission standard for the public sector—Commission was satisfied that the application 
complied with requirements of State Wage Principles and that variations sought should issue—Granted—C.S.A. v. Joint House 
Committee of the Parliament of Western Australia—No. 343 of 1991—Fielding C.—11/2/93—Parliament  

Application to vary award re increase in allowance prescribed for linespersons designated as linesperson in charge—Applicant 
employer argued that too large a wage increase would distort wage relativities amongst wages classifications which could 
threaten the integrity of the award and that the extra duties in terms of skills and responsibilities are not worth more than 
$6.00—^Respondent unions argued that the job in question remained an "on the tools" job and sought a $15.00 
increase—Commission found on evidence that the new duties were not particularly onerous and that an increase in allowance 
of $9.20 was sufficient and cancelled previous order—Ordered Accordingly—A.E.E.F.E.U. v. S.E.C.W.A.—No. 596 of 
1992—Salmon C—3/2/93—Electricity  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A. v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal Tfest 
Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027—1046 
of 1992—Coleman C.C., Gregor G, Kennedy C.—18/2/93—Government Services  

Application to vary award re Schedule of Respondents—Respondent failed to appear—Commission was satisfied that no injustice 
would be served to the Respondent to hear matter and that amendment should issue—Granted—Activ Foundation v. 
F.L.A.I.E.U.—No. 1144 of 1992—Parks C—2/4/93—Welfare  



CUMULATIVE DIGEST—continued 

AWARDS—continued 
Application to vary Award re Wages—Applicant argued claim was a Special Case, on the basis of an agreement and understandings 

and sought extension of salary points—^Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary award re Second Stage Structural Efficiency Wage Adjustment—Parties sought to vary Hours, Wage Rates etc. 
and insertion of new dispute settlement clause—^Respondent employer argued that there should be a provision for die employer 
to direct employees to perform a wider range of duties—Commission was satisfied that variation sought on the whole should 
issue with various modifications—Granted in Part—A.D.S.T.E. v. Metlab Mapel (WA) Pty Ltd and Others—No. 512 of 1992 
(R2)—Kennedy C.—17/3/93—Manufacturing  

Application for new award to cover administrative and technical employees in Independent Schools—^Application was by consent 
save question of long service leave which parties sought to divide from claim to be heard at a later date and that agreed terms 
of award reflected the range of conditions currently applying in various schools to staff who would be covered—Commission 
was satisfied that award as sought should issue—Granted—I.S.S.O.A. v. Aquinas College and Others—No. A15 of 
1991—Kennedy C.—29/03/93—Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C., Reeves/Pollard—8/3/93—^Education  

2Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C., Parks C.—28/4/93—Meat  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Conference referred re payment of caravan allowance—^Applicant union claimed as employee was obliged to maintain caravan then 
caravan allowance should continue—Respondent argued that as employee was receiving free rent in promotion he did not satisfy 
wording of allowance—Commission found on evidence that employee was not entitled to be paid under award but ought to 
be reimbursed for maintaining caravan against possibility of returning to substantive position—Granted in Part and 
Adjourned—F.M.W.U. v. Hon. Minister for Sport and Recreation—No. CR47 of 1993—Beech C.—23/4/93—Recreation ... 

Applications to be joined as parties to award—Applicant unions claimed that application arose from an uncertainty of their standing 
as parties to award—Commission found that as the Applicant unions were included in the Scope clause s.38(l) of the I.R. Act 
was satisfied—Dismissed—F.M.W.U. and Others v. S.E.C.W.A.—Nos. 578 and 616 of 1993—Salmon C.—21/4/93— 
SECWA   

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  

Conference referred re increase in tally and claim for allowance for rodding—Applicant claimed that ultimate tally should be 15.35, 
an increase of 2.85 and for rodding allowance—Respondent union argued that system was not 100% efficient even with 
mechanical aides and to increase tally would further decrease efficiency—Commission found on evidence and inspections 
mechanical aides were fully efficient and tally of 15 head with allowance was appropriate in all the circumstances—^Granted 
in Part—Clover Meats v. M.I.E.U.—No. CR57 of 1993—HaUiweU S.C.-4/5/93—Meat  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multislrilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Application to vary award re to reflect existing terms and conditions applying to teachers employed in primary and secondary schools 
and technical and further education institutions—Commission determined at first instance whether the various provisions which 
the parties agreed should be dealt with as if each was an industrial matter in applying for an extension of 
jurisdiction—Commission found on evidence that claim sought should issue with the various amendments made—S.S.T.U. v. 
Minister for Education—No. T3 of 1993—Kennedy C., Reeves/Pollard—3/5/93—Education  

Application to vary award re benchmark rate in set of broadbanded classification groups—Claim divided from original 
application—Applicant proposed a set of ten broadbanded classification groups making broadband 5 the benchmark 
rate—Respondent union argued that it would be unfair to depart from their figure which would downgrade the work value of 
the classifications concerned—Commission found on evidence that Applicants case did not provide strong enough grounds for 
making the connection between wages and salary levels as did the Respondent's case and that any bans on joint training be 
lifted—Declared Accordingly—S.E.C.W.A. v. E.E.F.E.U.—No. 1795(1) of 1991—Salmon C.—27/4/93—Electricity  

Application to vary award re Special Exemptions and Third Schedule—Employers Joined As Parties by consent save question of 
operation of Section 38 of the Act—Respondent employer argued that to avoid confiision or conflict arising from common rule 
provisions, new respondents should be titled "employers joined as parties"—Commission found on evidence that proposition 
put by Respondent would make clear the circumstances under which new Respondents became parties to the award and would 
put the position of those companies beyond doubt—Ordered Accordingly—E.E.F.E.U. v. Electrical Contractors Association— 
No. 1619 of 1992—George C.—7/5/93—Electrical  

Application to vary award re removal of "demarcation" between operation of shovels on one hand and remaining items of plant 
on the other—Parties sought to amend the classifications to delete the reference to AWU and CMEWU mineworkers to provide 
now simply for Mine Production Employees—Commission was satisfied that the application complied with the State Wage 
Fixing Principles and should issue—Granted—Hamersley Iron Pty Limited v. A.W.U. and Others—No. 18 of 1993—Fielding 
C—5/4/93—Iron Ore  
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CUMULATIVE DIGEST—continued 

AWARDS—continued 
Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CC1 argued 

area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charles 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 
commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be made in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application to be joined as parties to awards—^Respondents argued retrospective effect could have unknown to uncertain 
consequences and sought dismissal of applications—BTA intervention objected to on the grounds of non-compliance with union 
mles—Commission found parties should be joined to award and did not believe there was any justification for fears of 
ambiguity—Granted—C.M.E.T.S.W.U. v. Chep Handling Systems and Others—Nos. 600, 602-606, 608, 612-615 and 617 of 
1993—Beech C.—4/5/93—^Manufacturing, Building and Timber Industries  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expity of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited t/a 
Burswood Resort Casino v. F.L.A.l.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in future—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue the application by 
orcler—Discontinued—F.L.A.l.E.U. v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application to be joined as named parties to award—Commission found no rational objection to a retrospective order—Granted— 
F.M.W.U. v. Governor of Western Australia—No. 595 of 1993—Fielding C.—4/5/93—Public Administration  

Application to vary award re new classification and wages structure—^Applicant Union argued claim was designed to achieve award 
reforms envisaged by both Structural Efficiency and Minimum Rates Adjustments Principles—Respondent Employer argued 
the Union failed to show that the four claimed levels of skills and responsibility were those appropriate, that such levels compared 
with a metal tradesperson in percentage relationships and that the claimed classification stracture had not been developed in 
consideration of the security industry as it operates in Western Australia—Commission found on evidence classifications 
proposed were in direct conflict with the scope of the award as limited by the definition of security officer and that the present 
structure did not adequately grade the work of security officers or provide a commensurate wage structure—Commission was 
satisfied wage relativities were correct both internally and externally—F.M.W.U. v. Canine Security and Others—No. 161 of 
1991—Parks C.—28/4/93—Business and Property Services  

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C.—11/5/93— 
Railways   

BOARD OF REFERENCE— 
Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 

Board—Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   

Application for long service leave entitlements—Respondent argued that employee had resigned from position and was reinstated 
on each respective date as hospital's policy was that no leave without pay was granted—BOR found on evidence that first period 
of absence was authorised and continuous service would not be uninterrupted—BOR further found 2nd period of absence was 
employee's termination of own services and long service leave calculations were to begin at end of 2nd period—Granted in 
Part—F.M.W.U. v. St John of God Hospital—No. 12 of 1993—Carrigg, Registrar/Latter/Uphill—18/5/93—Health  

Board of Reference re pro-rata long service leave entitlements claim—^Applicants argued that the issue was not just whether 
commissions were included for the purposes of calculating the payment but should also include the amount of bonuses received 
during the prescribed period—BOR reviewed the Long Service Leave Act and found that commissions and bonuses were 
included for the purposes of calculating long service leave payment—Granted—Napier D. and Another v. Dataprint Pty 
Limited—File Nos. 8 and 9 of 1993—21/5/93—Computing  

BREACH OF AWARD— 2Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate erred 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving industry—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C., Beech C.—Earthmoving  1466 

CASUAL WORK— 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 

non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Corporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—Transport  1055 
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CUMULATIVE DIGEST—continued 

CASUAL WORK—continued 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 

jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—'Transport... 1062 

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that reason given for termination was behaviour 
by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  1323 

CLASSIFICATION— 
Application to vary award in line with Minimum Rates Adjustment re Key Minimum Classification rate—^Applicant union argued 

that appropriate relativity for a trained Child Care Worker should be on par with Group C3 of the Metal Industry 
award—Respondent employers argued that the appropriate rate should be set at the CIO level—Commission found on evidence 
that the rates should be determined within the complex of rates which applied to teachers and directors of child care centres 
whose qualifications and professional skills were usually developed in that environment—Ordered Accordingly—M.W.U. v. 
Coolbellup Day Care and Others—Nos. 1647, 1648 and 1649 of 1991—Coleman C.C.—11/12/92—Child Care  

Application to vary award re conversion to a "paid rates" award by consent—Parties sought to implement 2.5% wage increase and 
to replace the existing classification structure with a new skills based classification—Commission found on evidence that 
proposed variations provided a proper basis for conversion of the award from minimum rates award and that they were consistent 
with the State Wage Principles—Granted—M.E.W.U. v. Hon. Minister for Works and Others—No. 498 of 1992—George 
C—23/11/92   

'Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—^Applicants argued 
applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—^Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule—^Respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—CICS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus C, Parks C.—21112192—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(1X5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Application to vary award re benchmark rate in set of broadbanded classification groups—Claim divided from original 
application—Applicant proposed a set of ten broadbanded classification groups making broadband 5 the benchmark 
rate—Respondent union argued that it would be unfair to depart from their figure which would downgrade the work value of 
the classifications concerned—Commission found on evidence that Applicants case did not provide strong enough grounds for 
making the connection between wages and salary levels as did the Respondent's case and that any bans on joint training be 
lifted—Declared Accordingly—S.E.C.W.A. v. E.E.F.E.U.—No. 1795(1) of 1991—Salmon C.—27/4/93—Electricity  

Application to vary award re removal of "demarcation" between operation of shovels on one hand and remaining items of plant 
on the other—Parties sought to amend the classifications to delete the reference to AWU and CMEWU mineworkers to provide 
now simply for Mine Production Employees—Commission was satisfied that the application complied with the State Wage 
Fixing Principles and should issue—Granted—Hamersley Iron Pty Limited v. A.W.U. and Others—No. 18 of 1993—Fielding 
C.—5/4/93—Iron Ore  

Application to vary award re new classification and wages structure—^Applicant Union argued claim was designed to achieve award 
reforms envisaged by both Structural Efficiency and Minimum Rates Adjustments Principles—^Respondent Employer argued 
the Union failed to show that the four claimed levels of skills and responsibility were those appropriate, that such levels compared 
with a metal tradesperson in percentage relationships and that the claimed classification structure had not been developed in 
consideration of the security industry as it operates in Western Australia—Commission found on evidence classifications 
proposed were in direct conflict with the scope of the award as limited by the definition of security officer and that the present 
structure did not adequately grade the work of security officers or provide a commensurate wage structure—Commission was 
satisfied wage relativities were correct both internally and externally—F.M.W.U. v. Canine Security and Others—No. 161 of 
1991—Parks C.—28/4/93—EBusiness and Property Services  

Application for discovery and inspection of documents re reclassification appeal—Respondent argued documents were confidential 
and irrelevant to the case—Public Service Arbitrator reviewed authorities and found it was a matter of balancing public interest 
against the Applicant being able to adequately prosecute his claim—Granted in Part—Warwick A. v. Public Service 
Commission—No. P20 of 1993—Fielding C.—13/5/93—Public Service  

COMMON RULE— 
'Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—^Appellant argued that the Magistrate erred 

in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving industry—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Patter's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C, Beech C.—Earthmoving  1466 

COMPENSATION— 
'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 

redundancy payments—^Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—^Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on die Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  14 



CUMULATIVE DIGEST—continued 

COMPENSATION—continued 
Application for reinstatement on the grounds of unfair dismissal—Further hearing after appeal (72 WAIG 1751) which quashed 

original order, to determine appropriateness of reinstatement—Commission reviewed question of industrial harmony and found 
on evidence that whilst there would be some discomfort in the work place it was not such to prevent reinstatement as well as 
wages from time of dismissal to reinstatement—Declared Accordingly—Woodberry N.M. v. Koolan Island Club Inc—No. 739 
of 1991—Gregor C—16/12/92—Golf Club  1338 

CONFERENCE— 2Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

Conference re use and intended use of chemical product—^Applicant union expressed grave concerns about the effects on health and 
safety of the use of this product on site, indicated a preference for alternatives to be used and placed a ban on performance work 
so that Respondent company had not proceeded with further spraying—Commission adjourned conference to allow parties to 
produce more information and found on evidence that product was sufficiently hazardous to health and issued an interim order 
preventing its use pending further examination of matter—Ordered Accordingly—B.L.F. v. Universal Constructions—No. C735 
of 1992—Beech C.—18/12/92—Construction  

Conference referred re payment for lost time over disruption of power to site—Applicant union argued that management had not 
informed the employees what was happening, that no arrangements had been made and therefore payment for the balance of 
the day should be granted—Respondent argued that the award prescribed amenities were on site and that employees left the 
site after power had been restored—Commission found on evidence that as power was restored prior to lunch break it was not 
reasonable for the employees to have left the site at the time they did—Dismissed—Building Trades Association v. B.M.A.—No. 
CR 511 of 1992—Beech C—9/12/92—Building  

Conference referred re wages claim for payment for time lost due to disrupted water supply to the site resulting in hygiene and health 
problems—Respondent argued that no entitlement to payment was due as employees had left the site without authority and 
reasonable cause—Commission reviewed authorities and found that the event was beyond management's control and that site 
management had reacted quickly and had done what was possible to remedy the situation—Dismissed—B.T.A. v. B.M.A.—No. 
CR632 of 1992—Beech C—29/1/93—Construction  

Conference re termination of three employees—Applicant Union sought that dismissed employees be retained in employment pending 
Industrial Appeal Court hearing—Respondent argued that Commission lacked jurisdiction and that matter be dismissed— 
Commission reviewed authorities and found on evidence that retaining the employment of employees was an appropriate interim 
measure—Granted—M.E.W.U. v. Newcrest Mining Limited—No. C2 of 1993—Beech C.—20/1/93—Mining  

Conference re relocation of employee following verbal alteration—^Application to intervene and challenge jurisdiction—ARU argued 
RGB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RGB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RGB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93—Railways  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A. v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

Conference referred re size of slaughter team and tally payments—Applicant argued employees were losing money on new teams 
and sought the previous tally system be reintroduced—Commission found on evidence that the matter had been previously settled 
through agreement and that left nothing to arbitrate—Dismissed—M.I.E.U. v. W.A.M.C.—No. CR 597 of 1992—Gregor 
C—17/3/93—Meat   

Conference referred re relocation of employee following work related injury—Applicant union argued that employee was physically 
and mentally able to continue in position and relocation with altered conditions of employment was unfair—Commission found 
on evidence that risk of further injury was apparent and respondent's decision of relocation was reasonable—Declared 
Accordingly—M.I.E.U. v. W.A.M.C.—No. CR 525 of 1992—Parks C.—31/03/93—Meat  

Conference referred re increase in tally and claim for allowance for rodding—Applicant claimed that ultimate tally should be 15.35, 
an increase of 2.85 and for rodding allowance—Respondent union argued that system was not 100% efficient even with 
mechanical aides and to increase tally would further decrease efficiency—Commission found on evidence and inspections 
mechanical aides were fully efficient and tally of 15 head with allowance was appropriate in all the circumstances—Granted 
in Part—Clover Meats v. M.I.E.U.—No. CR57 of 1993—Halliwell S.C.-4/5/93—Meat  

Conference referred re transportation of employees—Applicant union argued for non-discrimination of employees of same employer 
and sought extra seating on buses for temporary employees—Commission reviewed authorities and found temporary employees 
were required by contract of service to provide own transport and matter should be referred to Commission in Court Session 
as a Spanal Case—Commission found in favour of Applicant provided fares were reviewed—Declared Accordingly— 
M.E.W.U. v. S.E.C.W.A.—No. CR659 of 1992—Salmon C.—22/3/93—Energy Supply  

Conference referred re payment of caravan allowance—Applicant union claimed as employee was obliged to maintain caravan then 
caravan allowance should continue—Respondent argued that as employee was receiving free rent in promotion he did not satisfy 
wording of allowance—Commission found on evidence that employee was not entitled to be paid under award but ought to 
be reimbursed for maintaining caravan against possibility of returning to substantive position—Granted in Part and 
Adjourned—F.M.W.U. v. Hon. Minister for Sport and Recreation—No. CR47 of 1993—Beech C.—23/4/93—Recreation ... 

'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 
compulsory conference—Appellant contended Commission had etred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—lAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy 1 (P), Franklyn/Nicholson JJ—6/5/93—Electricity  

Application for enforcement of I.R. Act re summons to compulsory conference—Full Bench acted leniently as befitted a first occasion 
but stressed seriousness of matter—Ordered and Declared Accordingly—The Registrar v. Bonavita M.—No. 333 of 
1993—Sharkey P., Coleman C.C., Beech C.—25/5/93—Clothing Manufacture  



CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE— 
^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 

Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—^Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P„ Kennedy C, Parks 
C.—3/12192—Accountants   

Applications for allegedly denied contractual entitlements—Applicants sought outstanding commissions on boat sales—Respondent 
argued that only one commission was due which should be offset against part of a debt owed to it by one of the 
Applicants—Commission found on evidence that the level of commission had not been established therefore two of the 
applications must fail, however, determined that Respondent was not entitled to withhold payments and offset them against any 
debt without the authority of the applicant—^Dismissed and Ordered Accordingly—Bye S.A. and Others v. Nicholas Transport 
Pty Ltd t/a Nicholas Marine Brokers—Nos. 1147, 1148 and 1149 of 1992—Parks C.—18/11/92—Boat Sales  

Application for allegedly denied contractual entitlements re payment in lieu of notice—^Applicant argued that his continuing presence 
on site was on the same basis as his original contract of employment with two weeks on site and one week off—Respondent 
argued that the request for Applicant to remain on site to help de-commissioning a mine site was on the understanding that he 
would work that time "straight" and that he abandoned his employment—Commission found on evidence that Applicant had 
discharged the onus of establishing his case, however he was not entitled to a further notice period—Granted in Part—Adizhes 
Z. v. Eon Metals NL (Receiver/Manager Appointed)—No. 868 of 1992—Beech C.—18/12/92—Mining  

Application for allegedly denied contractual entitlements re one week's pay in lieu of notice—Commission found that the Applicant's 
contract of employment was not terminated but that she left on her own accord therefore was not entitled to her 
claim—Dismissed—Boscolo C. v. Lexicon Australia Pty Limited—No. 1248 of 1992—Halliwell S.C.—14/1/93  

Application for allegedly denied contractual entitlements—^Applicant argued that she was due benefits consequent on a wage increase 
of $ 12 per week which had not been included in her final payout—^Respondent argued that the termination payment had included 
the increase and that Respondent was not the true employer—Commission found on evidence that Applicant ought to be paid 
the difference between the higher rate and her assumed classification rate and that one weeks pay in lieu of notice was 
encompassed in the redundancy provision—Granted in Part—Power E.A. v. A.W.U—No. 325 of 1992—Kennedy 
C—11/1/93—Unions   

Application for allegedly denied contractual entitlements—Applicant claimed unpaid redundancy entitlements incorporating 
reasonable notice payment and severance pay—Respondent argued that the circumstances of the Applicant's termination did 
not fall under definition of redundancy and that under s.27(l)(a) the Commission should dismiss or refrain from hearing matter 
further—Commission found on evidence that no case was made out to establish one month's notice was not reasonable and 
that Applicant had not discharged the onus to establish the claim—Dismissed—Nicklin M. v. Milec Electrical Services Pty 
Ltd—No. 1257 of 1991—George C.—&/2/93  

Application for relisting re allegedly denied contractual entitlements—Respondent claimed that as the Commission's decision was 
reserved the application was still open for the Respondent to oppose the Applicant—Applicant argued that as the application 
was filed at an early date it was entitled to an early conclusion—Commission found that Respondent was provided with an 
opportunity to be heard at an earlier stage and could see no compelling reason which demanded a further opportunity to be heard 
be granted—Refused—Ball D.J. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks C.—30/11/92   

Application for allegedly denied contractual entitlements—Respondent argued that Applicant was paid a reduced sum due to 
inadequate work prformance—Commission found on evidence that Applicant had performed work adequately and because 
a contract of service relationship existed that the unpaid monies for renovation work be paid—Granted in Part—Wesley R.B. 
v. Metcalfe L.F. and B.J.—No. 1122 of 1992—Parks C.—Construction  

Application for allegedly denied contractual entitlements re unpaid wages—Respondent argued that there was no employer-employee 
relationship present and that money paid was for services performed not wages—Commission found on evidence that a contract 
of service existed and the Applicant had met its requirements—Granted—Tognolini B.J. v. W.K.L. Pty Ltd t/a Australia's Bay 
Gallery of Fine Art—No. 848 of 1992—Kennedy C.—2/3/93—Retail—Art Gallery  

Application for allegedly denied contractual entitlements re pro-rata annual leave, payments in lieu of 2 weeks notice and withheld 
wages—Respondent argued that termination arose from suspicions of employee's disloyalty to company—Commission found 
on evidence that no preconceived arrangement to be disloyal had been made at time of summary dismissal and inter alia one 
weeks pay in lieu of notice due—Commission dealt in Supplementary Reasons with application for costs and claim for payment 
of wage for uncompleted part of a week work—Granted in Part—Thnsch J.A. v. Wilson R.M. & J.M. t/a Images—No. 895 
of 1992—Negus C—21/1193—Printing  

Conference referred re claim for redundancy benefits—Applicant union claimed that as the employees were seasonal workers at the 
end of one season they expected a continuing work relationship in the new season—Respondent argued it had no case to answer 
and because of ratio of Kounis case there was no prospect of re-employment—Commission reviewed authorities and found in 
favour of Respondent—Dismissed For Want Of Jurisdiction—A.M.I.E.U. v. Metro Meats Ltd—No. CR325 of 1992—Fielding 
C—16/2/93—Meat   

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—^Applicant argued legal proceedings 
could be necessary to recover the sum ordered to be paid if the appeal was successful—President was satisfied there was a serious 
to be tried—President was not satisfied that Respondent did not have the means to pay back monies and that balance of 
convenience favoured the Respondent having particular regard to the fruits of his litigation—Dismissed—SGS Australia Pty 
Ltd v. Taylor T—No. 36 of 1993—Sharkey P.—4/3/93—Wool  

Application for allegedly denied contractual benefits re pro-rata annual leave—Respondent failed to appear—Commission first raised 
matter of delay in lodging application and whether Applicant was covered by an award—Commission was not satisfied whether 
Applicant was covered however found that delay was justified and that pro-rata annual leave on termination was an implied 
term in the contract of employment—Granted—Jackson V. v. Victoria Park Holdings Pty Ltd t/a Welch World Travel—No. 
887 of 1992—Beech C—9/2/93—Real Estate  

Application for allegedly denied contractual entitlements re outstanding wages and compensation for stolen goods—Applicant argued 
wages had wrongly been reduced and Respondent had failed to provide insurance cover—Respondent argued that the extent 
of duties performed by Applicant and terms of contract did not give rise to claimed entitlements—Commission found on evidence 
that the Respondent had no legal obligation to pay additional remuneration—Commission further found that no provision existed 
for compensation for goods stolen within work premises—Dismissed—Aithuizen T.H. v. Perth Inner City Housing Association 
Inc.—No. 1059 of 1992—Parks C—5/3/93—Hostels  

2Appeal against decision of Commission (72 WAIG 1163) re redundancy payments—Appellant argued there was no express provision 
in the Applicants' confracts of service upon which the claims might be based and there was no basis upon which a term might 
be implied—Commission reviewed authorities and found the objective evaluation of the circumstances of the cases were fiat 
management persons, who begin with a career in front of them would be entitled to expect the implication of a term that a 
redundancy package commensurate with the salary paid and length of service would be paid—Dismissed—Coles/Myer Ltd t/a 
Coles Supermarkets v. Sweeting J. and Others—Nos. 642, 644 and 646 of 1992—Sharkey P., Coleman C.C., Kennedy 
C—9/2/93—Retail  

Application for allegedly denied contractual entitlements—AppUcant argued that he was not paid wages due to him for the period 
between commencement of employment and termination—^Respondent argued that as the hair salon had not opened there was 
no contract of employment—Commission found on evidence that the Respondent did not enter into an employer/employee 
relationship with the Applicant at the date claimed therefore employee was not entitled to claim wages—Dismissed—Faliti J. 
v. Sarich Corporation Pty Ltd—No. 1785 of 1991—Parks C.—16/03/93—Hairdressing  
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE—continued 
Applications for allegedly denied contractual entitlements—Applicants argued that they had a fixed contract for a further six months 

which was wrongly terminated and sought to recover wages, payment for accrued annual leave, removalist and rental expenses, 
superannuation and two weeks pay in lieu of notice—Respondent argued that tetmination was warranted as employees had 
breached their duty of fidelity to the employer—Commission found on evidence that Applicants' employment had been unfairly 
terminated and that claim for lost wages and rental expenses had been made out—Granted—Meyer M.A. and Another v. Silver 
Sands Timeshare Ltd—Nos. S72 and 873 of 1992—Fielding C.—8/03/93—Hospitality  

Application for allegedly denied contractual entitlements re superannuation payments—^Respondent argued that the Commission did 
not have jurisdiction as claim was not an industrial matter in that the matter was between the Trustees of the scheme and the 
Applicant—Commission found on evidence in favour of Respondent—Dismissed—Ford P.J.H. v. Kaiser Engineers Australia 
Pty Ltd—No. 26 of 1993—Salmon C.—29/3/93—^Engineering  

Application for allegedly denied contractual entitlements re payment for accrued sick days in redundancy package—^Applicant argued 
that all sick leave payments were due—^Respondent argued that redundancy entitlements were those prescribed in an agreement 
applicable to Salaried employees—Commission reviewed authorities and found on evidence in favour of applicant—Granted— 
Padman K.R. v. Lanes Biscuits Pty Ltd (ACN 052 863 724)—No. 1005 of 1992—Salmon C.—25/02/93—Food 
Manufacturing   

Application for allegedly denied contractual entitlements re outstanding wages and commissions—Applicant argued that Respondent 
had deducted advertising costs from his wages without his consent which was not part of his contract—^Respondent argued that 
the variation in the contract of employment had stipulated that employee would bear his own costs of which he still had an 
outstanding amount—Commission reviewed authorities and found on evidence that Respondent could not contract out of the 
Truck Act and that commissions due after termination of employment were not payable—Granted in Part—Winters A.I.J. v. 
The Licensee of Property Action—Dreego Pty Ltd—No. 1007 of 1992—Gregor C.—23/3/93   

2Appeal against decision of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Appellant 
argued that Respondent had asked him to remain with the company to assist him in realising the assets on the proviso that the 
service agreement continued and that all benefits contained in it would apply—Respondent argued that agreement said to have 
been reached was never subject of a written contract and that Appellant had agreed to take payment in kind—Full Bench reviewed 
Truck Act and found that Commission had erred in not finding that the second contract was ultra vires the Act therefore void 
and that there had been no termination—Appellant in Speaking to the Minutes requested Full Bench not to remit matter back 
to Commission and invited it to make findings on benefits due—Full Bench found that as there was no application to amend 
grounds of appeal and Commission at first instance had made no findings as to the benefits, matter should be remitted back 
to the Commission and suspended operation of decision at first instance—Upheld and Remitted—Melville G.E. v. Coates D.J., 
Receiver Manager, VAPAC Limited—Appeal No. 532 of 1992—Sharkey P., Negus C, Gregor C.—2/03/93—Project 
Research  

Appeal against decision of Commission (72 WAIG 2609) re denied contractual entitlements—Appellant argued that the Commission 
at first instance erred in fact and law by failing to draw proper conclusions from the evidence and contractual conditions attached 
to reimbursement for re-location costs—Full Bench reviewed authorities and found that there was nothing in the evidence to 
indicate that the Commission had misused its advantage of observing the witnesses and the aggregation of facts lead to the 
conclusion that it was more probable than not that Appellant had agreed to pay the costs of re-location—^Dismissed—Austware 
Pottery v. Halls M.—Appeal No. 1406 of 1992—Sharkey P., Coleman C.C., Kennedy C.—21/4/93—Pottery  

Application for allegedly denied contractual entitlements re wages, car allowance and two weeks pay in lieu of notice—^Respondent 
argued that Applicant had conducted himself in breach of the sale agreement and that he was estopped from pursuing his claims 
by the release of the Deed of Variation—Commission found on evidence that sale agreement was limited in its scope to 
commercial matters, that an employment contract was separately entered into and that Applicant was due reasonable notice as 
well as other benefits—Granted—Weir D.N. v. Pampus Pty Ltd t/a Lancet Scientific and Surgical Supplies—No. 1448 of 
1992—Parks C.—7/5/93—Scientific and Surgical Supplies  

Application for allegedly denied contractual entitlements re outstanding commissions, one months pay in lieu of notice, wages, 
superannuation benefits and bonuses—Applicant argued that the charge from monthly to weekly salary payment had meant that 
he was owed remuneration, one days pay and that he had amassed bonus credits beyond the qualifying balance—^Respondent 
argued that employee had been advised of the superannuation scheme and that Applicant had not objected to the change in salary 
payment to weekly intervals—Commission found on evidence that claim for one day of pay, one weeks pay in lieu of notice 
and commission had been made out—Ordered Accordingly—Hansen J. v. Shazabak Pty Ltd t/a Roy Weston Real Estate—No. 
1239 of 1992—Parks C.—30/3/93—Real Estate  

Appeal against assessment of Long Service Leave contribution to Constmction Industry Long Service Leave Payments 
Board—Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   

Application for allegedly denied contractual entitlements re wages, bonuses, dishonour fee for returned wages cheque and 
superannuation—Commission found on evidence that the claim for wages, 2% bonus of gross turnover and superannuation claim 
had been made out however there was no remedy available to the Commission for reimbursement of fees incurred or specified 
monetary benefit for computer software—Granted in Part—Ball DJ. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks 
C.—21/5/93—Computing  

Application for allegedly denied contractual entitlements re balance of annual contract or notice period of six months and redundancy 
package—Respondent argued that the Applicant relied upon 12 months being implied as a term of the contract and that there 
was not any redundancy provision in the contract of employment—Commission found on evidence that Applicant was entitled 
to continued employment for one year therefore the remaining balance of the contract was made out as well as vehicle allowance, 
telephone expenses and dismissed the claims against the Second Named Respondent—Ordered Accordingly—Sakal HJ. v. 
O'Connor T. and Sons Pty Ltd (Subsidiary of James Hardie Group) and Another—No. 330 of 1992—Parks C.—3/6/93—Retail 
Services    

Appeal against decision of Commission (73 WAIG 814) re denied contractual entitlements—Appellant sought adjournment of 
proceedings although failed to attend hearing—Full Bench reviewed authorities and found on evidence that despite reasons being 
given for Appellant's non-attendance, there was not sufficient put before it to establish that justice of the matter required that 
there be an adjournment—Dismissed—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Aat v. Tognolini B.J.—Appeal No. 
426 of 1993—-Sharkey P., Coleman C.C., Negus C.—21/5/93—Retail (Art)  

2Appeal against decision of Commission (72 WAIG 2843) re payment for a motor vehicle as denied contractual 
entitlements—Appellants argued Commission erred in law and fact in ordering payment when the evidence was that the motor 
vehicle was a gift—Appellant further argued Commission erred in accepting Respondent's evidence because Respondent had 
initiated dishonest conduct to defraud tax department and failed to have proper regard to inconsistency in the evidence—Full 
Bench found on evidence that the Commission had not misused the advantage in seeing the witnesses or misapprehended the 

Application for allegedly denied contractual entitlements re "one sixth of nett profits at end of employment"—Respondents argued 
that there was no such agreement in writing however conceded that an agreement was reached to pay the Applicants after 12 
months' service an annual bonus based on the nett profit at end of financial year—Commission found that there was no evidence 
that an agreement existed or that profits had been made and in the absence of any information it would not be in any position 
to require the Respondent to pay a specific sum of money—^Dismissed—Bawden P.J. and Another v. Shell Carnarvon Truck 
Stop (R.L. and K.N. Johnson)—No. 32 and 33 of 1993—Beech C.—4/6/93—Petroleum  
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE—continued 
Application for allegedly denied contractual entitlements—ResjKJndent argued that the Applicant had served the wrong employer 

with the claim thus there was no employee/employer relationship and the Commission therefore had no jurisdiction to hear 
matter—Commission reviewed authorities and found on evidence that Applicant was employed by the Respondent therefore 
it had jurisdiction to deal with the claim—Declared Accordingly—Ward K. v. Bulk Materials (Coal Handling) Pty Ltd—No. 
1313 of 1991—Halliwell S.C.—14/5/93—Market Tfechnology  1615 

CUSTOM AND PRACTICE— 
Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 

to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  1133 

DANGEROUS WORK— 
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that worker had breached 

danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C—12/2/93—(Iron Ore) Mining  832 

DATE OF OPERATION— 
Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 

administrated $12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy C, 
Reeves/Pollard—12/1/93—^Education   2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—^Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C, Beech C.—25/2/93—Transport  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expiry of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited t/a 
Burswood Resort Casino v. F.L.A.I.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants  

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C—11/5/93— 
Railways   

Application to vary Away From Home and Meal Allowances—^Applicant sought changes in line with Public Service award 4 months 
"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of 1993—Fielding C—7/5/93—Railways  

DEMARCATION— 
Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 

Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would be a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissed 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C., 
George C.—17/2/93, 25/2/93—Unions  563 

DISABILITIES— 
Application for Order re site allowance and for Rest and Recreation Leave to be available on a 10 week cycle by consent—Parties 

argued that claim was warranted on the basis that the disabilities associated with the project were in excess of those provided 
for under awards applicable as well as a commitment to a two tiered approach to enterprise bargaining on site—Commission 
was satisfied that the claim was consistent with the State Wage Principles and split the application to enable residual matter 
to be heard at a later date—Granted—United Construction Pty Ltd and Others v. M.E.W.U. and Others—No. CR602(A) of 
1992—George C.—19/2/93—Construction  

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Ltd—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Conference referred re site allowance—Applicant union argued that the provisions of the Building Trades (Construction) Award does 
not compensate adequately for conditions on site—^Respondent argued that the work does not fit the established site allowance 
pattern and that no alleged disabilities were present—Commission found on evidence that the disabilities shown to exist were 
not significant and determined an allowance of 55 cents—Granted—B.T.A. v. J.M. Best and Son Holdings Pty Ltd—No. CR704 
of 1992—Beech C—12/2/93—Construction  

DISCRIMINATION— 
Conference referred re transportation of employees—^Applicant union argued for non-discrimination of employees of same employer 

and sought extra seating on buses for temporary employees—Commission reviewed authorities and found temporary employees 
were required by contract of service to provide own transport and matter should be referred to Commission in Court Session 
as a Special Case—Commission found in favour of Applicant provided fares were reviewed—^Declared Accordingly— 
M.E.W.U. v. S.E.C.W.A.—No. CR659 of 1992—Salmon C.—22/3/93—Energy Supply  1347 



CUMULATIVE DIGEST—continued 

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Ltd—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Application for allegedly denied contractual entitlements re unpaid wages—^Respondent argued that there was no employer-employee 
relationship present and that money paid was for services performed not wages—Commission found on evidence that a contract 
of service existed and the Applicant had met its requirements—Granted—Tbgnolini B.J. v. W.K.L. Pty Ltd t/a Australia's Bay 
Gallery of Fine Art—No. 848 of 1992—Kennedy C.—2/3/93—Retail—Art Gallery  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

ENFORCEMENT OF AWARDS/ORDERS— 
Complaint re breach of Order—Complaint argued Defendant had failed to ensure work subject to dispute was performed equally 

by two Unions and further took industrial action in support of claims for coverage of persons—Defendant argued that the refusal 
to work related to safety—Industrial Magistrate found on evidence that as he was not able to prefer the evidence of the wimesses 
from either party, the Complainant failed to discharge the burden of proof—Dismissed—Carrigg J.G. v. C.M.E.W.U.— 
Complaint No. 57 of 1991—Cockram S.M.—26/7/91—Construction  

Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., Halliwell S.C.—18/2/93—Iron Ore  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding C, Salmon C.—8/4/93—Building  

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

Application for enforcement of I. R. Act re summons to compulsory conference—Full Bench acted leniently as befitted a first occasion 
but stressed seriousness of matter—Ordered and Declared Accordingly—The Registrar v. Bonavita M.—No. 333 of 
1993—Sharkey P., Coleman C.C., Beech C.—25/5/93—Clothing Manufacture  

Appeal against decision of Industrial Magistrate (72 WAIG 2599) re breach of award—Appellant argued that the Magistrate eired 
in finding that the company was a respondent to the Metal Trades (General) Award—The issue turned on Magistrate's finding 
that Appellant was engaged in earthmoving industry—Appellant claimed to be in goldmining industry—Full Bench reviewed 
authorities and found that the correct test to be applied was that in Donovan's Case rather than that in Parker's Case—Full Bench 
further found that Appellant was in earthmoving industry and therefore employee was bound by the award in accordance with 
original decision of Magistrate—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—Appeal No. 1515 of 
1992—Sharkey P., Kennedy C., Beech C.—Earthmoving  

ENTRY: RIGHT OF— 
Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 

Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—Shatkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture  

Application to vary award re posting of notices—Applicant union sought an amendment which prevented unauthorised removal of 
union notices—Respondent acceded to the union's claim on the condition that a provision was also included to allow the contents 
of notices to be viewed by employer—Commission found on evidence that any unauthorised removal of union notices should 
be proscribed and that award be amended to reflect this —Commission further found that employers were eligible to the right 
of prior viewing of notices—Granted—F.M.W.U. v. Canine Security and Alsation Watch Patrol and Others—No. 1086 of 
1992—Parks C—25/2/93—Security  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding C, Salmon C.—8/4/93—Building  

HOURS OF WORK— 
Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent employer 

argued that employees had disobeyed a lawful order to return to work therefore termination was justified—Commission found 
on evidence that the prescribed award finishing time was later than the "knock-off" time for Friday therefore the Respondent 
was lawfully able to require an employee to work beyond past agreed practice with advance notice—Ordered and Declared 
Accordingly—M.I.E.U. v. Goomalling Abattoirs—Nos. CR 596, CR 613 and CR 628 of 1992—Halliwell S.C.—11/12/92— 



CUMULATIVE DIGEST—continued 

HOURS OF WORK—continued 
Application to vary award by consent re Definitions, Hours of Attendance, Permanent Part-Time Employment, Tferm of Award and 

Schedule A—Named Parties—Parties sought to remove ambiguities in the award and to reflect existing conditions of 
employment, what might be said to be Commission standard for the public sector—Commission was satisfied that the application 
complied with requirements of State Wage Principles and that variations sought should issue—Granted—C.S.A. v. Joint House 
Committee of the Parliament of Western Australia—No. 343 of 1991—Fielding C.—11/2/93—Parliament  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had left in ordinary working 
hours without permission—Commission found on evidence that employee hoi been told leaving earlier was unacceptable and 
it was clearly inconsistent with his contract of service—Dismissed—Green J. v. Perth Builders Suppliers—No. 80 of 
1993—Beech C.—1/04/93—Metal Manufacturing  

Application to vary award re Second Stage Structural Efficiency Wage Adjustment—Parties sought to vary Hours, Wage Rates etc. 
and insertion of new dispute settlement clause—Respondent employer argued that there should be a provision for the employer 
to direct employees to perform a wider range of duties—Commission was satisfied that variation sought on the whole should 
issue with various modifications—Granted in Part—A.D.S.T.E. v. Metlab Mapel (WA) Pty Ltd and Others—No. 512 of 1992 
(R2)—Kennedy C.—17/3/93—^Manufacturing  

INDUSTRIAL ACTION— 
Conference re relocation of employee following verbal alteration—^Application to intervene and challenge jurisdiction—ARU argued 

RGB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RGB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RGB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RGB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93—Railways  

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 
compulsory conference—Appellant contended Commission had erred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—IAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy J (P), Franklyn/Nicholson JJ—6/5/93—^Electricity  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—^Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

INDUSTRIAL MATTER— 
'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 

redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 
previous reasons for decision (72 WAIG 1931) to make considerations with respect to Tbchnical and Further Education 
institutions and the narrow jurisdiction of "industrial matter'' in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy G, 
Pollard/Reeves—12/1193—^Education   

Application for new award to cover Tbachers in state primary and secondary schools and TAFE institutions—^Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—^Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C, Reeves, Pollard— 
14/1/92—^Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  

INTERPRETATION—WORDS AND PHRASES— 
Application for interpretation of an award re whether it is a requirement that the department concerned obtain agreement from each 

person working a shift sequence rotation before changing the rotation to day shift, afternoon shift and night shift—^Applicant 
union also sought clarification as to what constituted a shift cycle and what day of the week it commenced—Commission 
analysed clauses and found that as the rosters were erected on a group basis, a single agreement between the relevant department 
and the employees working the roster was sufficient—Commission further found that a shift cycle constituted 28 consecutive 
days commencing on Sunday at a frequency of 28 day rests irrespective of whether an employee was rostered for day, night 
or afternoon shift—^Decision Issued—C.M.E.T.S.U. v. Hamersley Iron Pty Limited and Others—No. 742 of 1992—Fielding 
C—23/2/93—Iron Ore       ;  
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CUMULATIVE DIGEST—continued 
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INTERPRETATION—WORDS AND PHRASES—continued 
Conference referred re interpretation of advertised vacancy in Education Act Regulations 1960 relating to appointment of 2 Youth 

Education Officers—Applicant argued advertised vacancy was limited to promotional positions—GSTT found everyday 
meaning of the words used expressly prohibited a temporary teacher or teacher on probation from applying—GSTT further found 
it should override the Regulations and declare the 2 applications valid—Ordered Accordingly—S.S.T.U. v. Minister for 
Education—No. TC6 of 1992—Kennedy C., Reeves, Pollard—28/1/93—Education  935 

Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 
D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TEA 2,4, 6, 14, 17—21 and 23 of 1993—Kennedy C, 
Pollard/Reeves/Beaman—6/4/93—^Education   1116 

Conference referred re "does the definition of employee" as defined pursuant to Section 7 of the I.R. Act include Trainee Prison 
Officers on probation and does the Commission have jurisdiction—Applicant union argued that all classes of prison officers 
are employees, regulated by an industrial award—^Respondent employer argued that trainees were engaged in a classification 
excluded from the definition of employee in the Act and that as there was no employment relationship there was no industrial 
matter and the Commission was without jurisdiction—Commission reviewed authorities and found on evidence that as 
Respondents objective was to have persons to fill the role of prison officer, training and probation was an integral process, then 
the trainees would be deemed to be employees—Declared Accordingly—P.O.U. v. Hon. Minister for Corrective Services—No. 
CR 71 of 1993—Salmon C.—8/4/93—Corrective Services  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Applications to be joined as parties to award—^Applicant unions claimed that application arose from an uncertainty of their standing 
as parties to award—Commission found that as the Applicant unions were included in the Scope clause s.38(l) of the I.R. Act 
was satisfied—Dismissed—F.M.W.U. and Others v. S.E.C.W.A.—Nos. 578 and 616 of 1993—Salmon C—27/4/93— 
SECWA   

Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 
sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding C.—11/5/93— 
Railways   

1091 
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INTERVENTION— 
Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 

Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would be a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissed 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C., 
George C—17/2/93, 25/2/93—Unions  

Conference re relocation of employee following verbal alteration—Application to intervene and challenge jurisdiction—ARU argued 
RCB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RCB hi,-.*.-.—, :* t I : :„ j: iU-* -u—.t a u j 11 _ii "> t    .i   ♦ :  

Commission—RCB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93—Railways  

Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 
given the terms of judgement of the Supreme Court in an application for prerogative writs then the whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C, Beech C.—26/3/93—Unions  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in future—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue the application by 
order—Discontinued—F.L.A.I.E.U. v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application to be joined as parties to awards—Respondents argued retrospective effect could have unknown to uncertain 
consequences and sought dismissal of applications—BTA intervention objected to on the grounds of non-compliance with union 
rules—Commission found parties should be joined to award and did not believe there was any justification for fears of 
ambiguity—Granted—C.M.E.T.S.W.U. v. Chep Handling Systems and Others—Nos. 600, 602-606, 608, 612-615 and 617 of 
1993—Beech C.—4/5/93—Manufacturing, Building and Timber Industries  
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CUMULATIVE DIGEST—continued 

INTERVENTION—continued 
Application for orders re Respondent not to hinder or prevent Applicant taking up duties of Secretary and to ensure access to all 

files, records and other documents of the union—Respondent argued there was conflict of interest in certain lawyers acting for 
the Applicant as they had acted for the federal branch of the union and another union—President allowed appearance of lawyers 
in certain issues—^President found real complaint was that privileged or confidential documents of the union might be utilised 
in another action by the Applicant and that the whole point at issue was whether the Applicant was to be permitted to return 
as secretary unhindered and perform her duties under the rules of the union—President found that there was no reason therefore, 
on the authorities, why the lawyers should not act in the matter and there was no conflict of duty or interest established as a 
matter of law or fact—^President reviewed history of competing factions within the union and found that the Applicant had not 
abandoned her position nor failed to comply with earlier orders—President found that the balance of convenience fell on the 
side of the Applicant but not absolutely—Granted in Part—Drake M.A. v. Carter L.B. and Others—No. 801 of 1993—Sharkey 
P.—31/5/93—Unions   

JURISDICTION— 
^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 

Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C, Parks 
C.—3/12/92—Accountants   

Appeal against decision of Commission (72 WAIG 850) re discontinued claim for denied contractual benefits and order that dismissal 
was unfair—Appellant sought that matter be discontinued—Respondent argued that an order for costs ought to be granted in 
that matter had been dealt with by two Commissioners previously—Full Bench reviewed jurisdiction to award costs and found 
that there were no provisions for expenses of litigants instructing one's Counsel in the Supreme Court Scale therefore claim 
ought to be dismissed—Dismissed—Brailey D. v. Mendex Pty Ltd t/a Mair and Co. Maylands—No. 404 of 1992—Appeal No. 
404 of 1992—Sharkey P., HalliweU S.C., Salmon C—17/11/92—Real Estate   .... 

Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92       

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on die Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

Conference referred re claim for redundancy payments—Applicant union argued that the Metal Trades (General) Award should be 
used to calculate benefits owing—Respondent argued that employee was covered by the Electrical Contracting Industry Award 
and that it was wrong to selectively focus on the provisions of another award to support a claim for superior redundancy 
payments—Commission reviewed authorities concerning Commission's jurisdiction to hear questions of redundancy (Pepler's 
Case) and found that as there was no industrial matter in that the contract had been brought to an end, there was no power to 
award compensation—Dismissed For Want Of Jurisdiction—M.E.W.U. v. Everett-Smith and Company Pty Ltd—No. CR105 
of 1992—George C—22/12/92  ..... 

Conference re termination of three employees—Applicant Union sought that dismissed employees be retained in employment pending 
Industrial Appeal Court hearing—^Respondent argued that Commission lacked jurisdiction and that matter be dismissed— 
Commission reviewed authorities and found on evidence that retaining the employment of employees was an appropriate interim 
measure—Granted—M.E.W.U. v. Newcrest Mining Limited—No. C2 of 1993—Beech C.—20/1/93—Mining  

Conference referred re withholding of payment for scheduled weekend work—^Applicant union argued that the intention of the 4% 
Agreement and what is "right and fair" was that employees should be awarded payment for three hours as if it had been 
worked—Respondent argued as a preliminary point that as the Applicant sought enforcement of the Award, the Commission 
did not have jurisdiction to hear matter—Respondent further argued that rain was forecast thus it was not prudent to open the 
site for overtime—Commission found that it did have jurisdiction, there was no evidence of wilfully ignoring an agreed 
procedure therefore there was no basis for payment to employees—Dismissed—B.T.A. v. B.M.A.—No. CR585 of 1992—Beech 
C.—9/12/92—Construction   

Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., Halliwell S.C.—18/2/93—Iron Ore  

Applications for orders re compliance with union rales (continued from 72 WAIG 2533)—^President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretary, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rules, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officers/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation. Registrar's enquiry and gave reasons and supplementary reasons therefore—^President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053,1478,1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—6/11/92 and 10/2/93—Unions  

Conference referred re claim for redundancy payments—^Applicant union argued that employees should be paid four weeks pay for 
each year of service, one weeks pay for each year of service beyond forty-five years of age, pro-rata long service leave after 
one year and payment for all accrued sick leave—Respondent argued that no employer/employee relationship existed when 
proceedings commenced therefore claims were beyond jurisdiction of the Commission—Commission found on evidence that 
the employer cited was not true employer therefore no industrial matter existed—Dismissed—F.D.U. v. Coles Myer 
Limited—No. CR420 of ^-T'arks C—23/2/93—Retail  

Application for stay of order re re-employment of workers and no industrial action, pending appeal to Full Bench—^Applicant atgued 
order effectively stayed an order of the Full Bench and was without jurisdiction—^President found a serious issued to be tried, 
balance of convenience favoured Applicant, however stay should cease to operate as and from the date of any IAC order before 
the Full Bench appeal was determined—Granted—Newcrest Mining Limited v. M.E.W.U.—No. 103 of 1993—Sharkey 
P.—15/2/93—Mining   



CUMULATIVE DIGEST—continued 

JURISDICTION—continued 2Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—-Sharkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture  

Conference referred re site allowance—Respondent argued that there was no employer—employee relationship present and no 
industrial matter before the Commission—Commission reviewed authorities and found that there was insufficient before it to 
conclude that there was jurisdiction—Dismissed—B.T.A. v. Southdown Construction Company Pty Lid—No. CR728 of 
1992—Beech C.—23/2/93—Construction  

Conference referred re claim for redundancy benefits—^Applicant union claimed that as the employees were seasonal workers at the 
end of one season they expected a continuing work relationship in the new season—Respondent argued it had no case to answer 
and because of ratio of Kounis case there was no prospect of re-employment—Commission reviewed authorities and found in 
favour of Respondent—Dismissed For Want Of Jurisdiction—A.M.I.E.U. v. Metro Meats Ltd—No. CR325 of 1992—Fielding 
C.—16/2/93—Meat   

Application for new award to cover Tfeachers in state primary and secondary schools and TAPE institutions—Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T, v. Minister for Education—No. TA1 of 1992—Kennedy C., Reeves, Pollard— 
14/1/92—Education  

Applications for allegedly denied contractual entitlements and declaration that summary dismissals were unfair—^Applicants also 
sought interest to be paid as well as costs—^Respondent argued that the claim was vexatious and an abuse of process due to 
proceedings before Supreme Court and that named Respondents were not true employers therefore Commission did not have 
jurisdiction to entertain claim—Commission found on evidence that as the "Company" itself were the employers and not the 
Respondents, the Commission was without jurisdiction and that the contract of employment had never become formalised in 
the legal manner—Dismissed—Michael J.M. and Another v. Ridgeway B.M. and Others—Nos. 1717 and 1718 of 1991—Parks 
C.—9/2/93—^Electronic s  

Conference re relocation of employee following verbal alteration—Application to intervene and challenge jurisdiction—ARU argued 
RCB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RCB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RCB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks G, Kemp, Thompson—19/2/93—Railways  

Conference referred re interpretation of advertised vacancy in Education Act Regulations 1960 relating to appointment of 2 Youth 
Education Officers—Applicant argued advertised vacancy was limited to promotional positions—GSTT found everyday 
meaning of the words used expressly prohibited a temporary teacher or teacher on probation from applying—GSTT further found 
it should override the Regulations and declare the 2 applications valid—Ordered Accordingly—S.S.T.U. v. Minister for 
Education—No. TC6 of 1992—Kennedy C, Reeves, Pollard—28/1/93—Education    

2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C, Beech C.—25/2/93—Transport  

'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal list 
Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027—1046 
of 1992—Coleman C.C., Gregor C, Kennedy C.—18/2/93—Government Services  

Application for allegedly denied contractual entitlements re superannuation payments—Respondent argued that the Commission did 
not have jurisdiction as claim was not an industrial matter in that the matter was between the Trustees of the scheme and the 
Applicant—Commission found on evidence in favour of Respondent—Dismissed—Ford P.J.H. v. Kaiser Engineers Australia 
Pty Ltd—No. 26 of 1993—Salmon C.—29/3/93—^Engineering  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—Transport ... 

Appeals against recommendations for promotion to positions of Managers East Metro Health services—Appellant argued one position 
was not vacant and he should be given the benefit of its reclassification—PAB rejected jurisdictional point and favoured 
Recommended Applicants had the advantage in the areas of interalia, policy, planning, health systems and initiatives— 
Dismissed—Mott P. and Others v. Pilling D.—PAB Nos. 127, 128 and 129 of 1992—Negus G, Vincent/Love—11/3/93— 
Health Department  

Conference referred re "does the definition of employee" as defined pursuant to Section 7 of the I.R. Act include Trainee Prison 
Officers on probation and does the Commission have jurisdiction—^Applicant union argued that all classes of prison officers 
are employees, regulated by an industrial award—^Respondent employer argued that trainees were engaged in a classification 
excluded from the definition of employee in the Act and that as there was no employment relationship there was no industrial 
matter and the Commission was without jurisdiction—Commission reviewed authorities and found on evidence that as 
Respondents objective was to have persons to fill the role of prison officer, training and probation was an integral process, then 
the trainees would be deemed to be employees—Declared Accordingly—P.O.U. v. Hon. Minister for Corrective Services—No. 
CR 71 of 1993—Salmon C.—8/4/93—Corrective Services  

Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 
D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TPA 2, 4, 6, 14, 17-21 and 23 of 1993—Kennedy G, 
Pollard/Reeves/Beaman—6/4/93—^Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy G, Reeves/Pollard—8/3/93—Education  
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CUMULATIVE DIGEST—continued 

JURISDICTION—continued 
Appeal against decision of Commission (72 WAIG 858) re dismissed claim for allegedly denied contractual entitlements—Appellant 

argued that Respondent had asked him to remain with the company to assist him in realising the assets on the proviso that the 
service agreement continued and that all benefits contained in it would apply—^Respondent argued that agreement said to have 
been reached was never subject of a written contract and that Appellant had agreed to take payment in kind—Full Bench reviewed 
Truck Act and found that Commission had erred in not finding that the second contract was ultra vires the Act therefore void 
and that there had been no termination—Appellant in Speaking to the Minutes requested Full Bench not to remit matter back 
to Commission and invited it to make findings on benefits due—Full Bench found that as there was no application to amend 
grounds of appeal and Commission at first instance had made no findings as to the benefits, matter should be remitted back 
to the Commission and suspended operation of decision at first instance—Upheld and Remitted—Melville G.E. v. Coates D.J., 
Receiver Manager, VAPAC Limited—Appeal No. 532 of 1992—Sharkey P., Negus C, Gregor C.—2/03/93—Project 
Research  

Protective Appeal (12 Appellants) against recommendation for promotion (27) to Associate Director (Academic) positions— 
Appellants argued that there had been irregularities and unfairness in relation to closing dates for applications—G.S.T.T. 
addressed problems of selections process and merits of appeals within prescriptions imposed by legislation in terms of 
"efficiency" and seniority and variously upheld and dismissed appeals against the particular positions—Dismissed and Upheld 
Accordingly—Kenda R. v. Minister for Education—Nos. TPA 1-9, 12, 14-20 of 1993—Kennedy C. and Salmon C, Pollard, 
Reeves, Beaman—30/03/93—^Education  

Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 
given the terms of judgement of the Supreme Court in an application for prerogative writs then the whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, s.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.I.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C, Parks C.—28/4/93—Meat  

Application for directions and orders re breach of union rules, legal advice and funding—Applicant argued that he was unable to 
pay union membership dues, was on sickness benefits and required the union's assistance to pay costs associated with mounting 
legal action in the appropriate jurisdiction—President found on evidence that he could not hear matter as he did not have 
jurisdiction in relation to Federal union's mles and also because the position of the state union was that it would be necessary 
to be substituted as a party—Dismissed—Horsman B.S. v. A.W.U. and Others—No. 267 of 1993—Sharkey P.—7/4/93— 
Unions   

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—^Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—^Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

Application for alteration of union rules re eligibility for membership—Application for dismissal of application for want of 
jurisdiction—Objectors argued that unless application contained a statement of "the good reason" for overlapping of coverage 
then the only jurisdiction was to refuse the application and alternatively sought application's dismissal under Section 27(1)—Full 
Bench reviewed authorities and found Section 55(5) of I.R. Act did not delineate Commission's jurisdiction and to dismiss 
application before any evidence was called would be contrary to equity and good conscience—Dismissed—F.M.W.U.—No. 
1167 of 1992—Sharkey P., Negus C, George C.—29/4/93—Unions  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding C, Salmon C.—8/4/93—Building  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus G, Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that reason given for termination was behaviour 
by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—^Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—-Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  

Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 
Board—^Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—^Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction  
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JURISDICTION—continued 
'Appeal against decision of Full Bench (72 WAIG 2504) to dismiss appeal against Commission conciliation order arising from 

compulsory conference—Appellant contended Commission had erred in making orders re occupational health, safety and 
welfare matters because such are specifically covered by the Occupational Health, Safety and Welfare Act, 1984 and 
Regulations—This constitutes a specific statutory code which jurisdiction prevails over the general dispute resolution powers 
of Commission—Full Bench considered matter was a "finding" as order did not finally determine matter—As the dispute had 
been resolved by the time the matter reached the Full Bench it determined it was not of sufficient public interest that an appeal 
should lie—IAC noted that it was not usual for courts to decide an academic or hypothetical questions re a dead issue—IAC 
found that as original dispute was over any decision would not affect the parties' rights and any decision would almost inevitably 
re-argued by any future party—S.E.C.W.A. v. A.M.W.S.U. and Others—-IAC No. 16 of 1993—Industrial Appeal 
Court—Kennedy J (P), Franklyn/Nicholson JJ—6/5/93—Electricity  2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 
of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—27/5/93—Mining (Iron Ore)  

Application for allegedly denied contractual entitlements—Respondent argued that the Applicant had served the wrong employer 
with the claim thus there was no employee/employer relationship and the Commission therefore had no jurisdiction to hear 
matter—Commission reviewed authorities and found on evidence that Applicant was employed by the Respondent therefore 
it had jurisdiction to deal with the claim—Declared Accordingly—Ward K. v. Bulk Materials (Coal Handling) Pty Ltd—No. 
1313 of 1991—Halliwell S.C.—14/5/93—Market Tfechnology  

LEAVE WITHOUT PAY— 
Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 

to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  1133 

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  1354 

LIVING AWAY FROM HOME ALLOWANCE— 
Application to vary Away From Home and Meal Allowances—^Applicant sought changes in line with Public Service award 4 months 

"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of 1993—Fielding C.—7/5/93—Railways  1534 

LONG SERVICE LEAVE— 
Application for new award to cover administrative and technical employees in Independent Schools—Application was by consent 

save question of long service leave which parties sought to divide from claim to be heard at a later date and that agreed terms 
of award reflected the range of conditions currently applying in various schools to staff who would be covered—Commission 
was satisfied that award as sought should issue—Granted—I.S.S.O.A. v. Aquinas College and Others—No. A15 of 
1991—Kennedy C.—29/03/93—Education  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—^Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—^Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Board of Reference re pro-rata long service leave entitlements claim—Applicants argued that the issue was not just whether 
commissions were included for the purposes of calculating the payment but should also include the amount of bonuses received 
during the prescribed period—BOR reviewed the Long Service Leave Act and found that commissions and bonuses were 
included for the purposes of calculating long service leave payment—Granted—Napier D. and Another v. Dataprint Pty 
Limited—File Nos. 8 and 9 of 1993—21/5/93—Computing  

Claim re pro rata long service leave entitlements—Respondent argued that termination was due to severe downturn in the business 
and not to avoid payments which would have been due six months later—Commission found on evidence that Applicant became 
redundant, the business was now closed and that in these circumstances of non capacity to pay the claim should be 
refused—Refused—Pidone P. v. Santo's Winterfold Meats—No. C402 of 1992—Halliwell S.C.—19/5/93—Meat  

Application for long service leave entitlements—Respondent argued that employee had resigned from position and was reinstated 
on each respective date as hospital's policy was that no leave without pay was granted—BOR found on evidence that first period 
of absence was authorised and continuous service would not be uninterrupted—BOR further found 2nd period of absence was 
employee's termination of own services and long service leave calculations were to begin at end of 2nd period—Granted in 
Part—F.M.W.U. v. SL John of God Hospital—No. 12 of 1993—Carrigg, Registrar/Latter/Uphill—18/5/93—Health  

MATERNITY LEAVE— 
'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal Tfest 

Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027-1046 
of 1992—Coleman C.C., Gregor C, Kennedy C.—18/2/93—Government Services  



CUMULATIVE DIGEST—continued 

MATERNITY LEAVE—continued 
Conference referred re claim for reinstatement without loss of entitlements on the grounds of summary unfair dismissal—Applicant 

argued that her maternity leave had been extended several times and that she had not been given any warning that her job was 
in jeopardy—Respondent argued that employee had not returned to work at the expiration of her leave, that she had shown an 
indifference to her employment and was therefore not taking her responsibility as an employee seriously—Commission found 
on evidence that Applicant had not deliberately set out to ignore her obligations therefore her summary dismissal was not 
warranted—Granted—F.C.U. v. Carnarvon Medical Service Aboriginal Corporation—No, CR568 of 1992—Parks C.— 
13/1/93—Medical   

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy G, Reeves/Pollard—8/3/93—Education  

MEAL ALLOWANCE— 
Application to vary Away From Home and Meal Allowances—Applicant sought changes in line with Public Service award 4 months 

"late"—Commission found it could not make retrospectivity beyond date of application—Granted—A.R.U. and Others v. 
W.A.G.R.C.—No. 287 of WS-^ielding C—7/5/93—Railways  

MISCONDUCT— 2Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 
Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Test" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—^Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

^Cross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—^Appellant employer argued 
Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission etred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C., Parks 
C.—3/12/92—Accountants   

Conference referred re summary dismissal of an employee for alleged misconduct—^Applicant union argued that employee had been 
terminated primarily because he had raised matters concerning his rate of pay and non payment for holiday and late night trading 
with Respondent—Respondent argued that termination was justified after the use of bad language towards him by the employee, 
that he had been warned previously and that he had been paid in lieu of notice as well as other entitlements—Commission found 
on evidence that employee had been provoked and that misconduct was not such as to warrant termination of 
employment—Ordered Accordingly—S.D.A.E.A. v. MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. CR 508 
of 1992—Salmon C.—19/11/92—Hardware  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionary finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
J., Nicholson J., Owen J.—6/11/92—Packaging  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A. v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C—3/3/93— 
Rail   

Application for reinstatement to a position of lower rank on the grounds of unfair dismissal—^Applicant argued his conduct was a 
result of the employer's failure to have proper regard for his safety, health and welfare from working in conditions which led 
to a build-up of stress and frustration—Further the Applicant had had an exemplary record for past service, the circumstances 
of the incident mitigated the seriousness of the offence and the financial consequences would be harsh and severe and course 
of disciplinary action short of dismissal was open—Respondent argued Ray and Kelly Case were not appropriate 
procedures—Commission found on evidence that there was no indication of a premeditated assault contrary to Respondents 
findings—Commission having regard to all the matters and circumstances found on the Undercliffe test there had been an unfair 
dismissal—Commission accepted that Applicant regretted remarks and comments made in anger and thus found no problems 
as a consequence of reinstatement—Granted—Smith DJ. v. Minister for Police and Another—No. 1551 of 1992—Halliwell 
S.C.—26/1/93—Police   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that Applicant 
had made unsubstantiated comments on the job security of another employee and had not been dismissed but had terminated 
her own employment—Commission found on evidence that Applicant had committed a breach of trust, she had tendered her 
own resignation therefore jurisdiction did not arise for reinstatement which would have created serious disharmony in the 
workplace—^Dismissed—'Thatcher T. v. Minesite Motors and Contracting—No. 1408 of 1992—Gregor C.—24/2/92— 
Mining   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee merely 
questioned the Respondent's policy which he felt his freedom of speech was being infringed and that he had a history of good 
work performance—Respondent employer argued that employee was guilty of harassment of 'independents' and that 
reinstatement would be an endorsement of unacceptable behaviour—Commission found on evidence that freedom of speech 
was not absolute and that Respondent would be in dereliction of duty if it had not acted therefore termination was not harsh 
or unfair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Limited—No. CR 42 of 1993—Fielding G—22/3/93—Iron Ore .. 



CUMULATIVE DIGEST—continued 

MISCONDUCT—continued 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 

non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Corporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—^Transport  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had left in ordinary working 
hours without permission—Commission found on evidence that employee had been told leaving earlier was unacceptable and 
it was clearly inconsistent with his contract of service—Dismissed—Green J. v. Perth Builders Suppliers—No. 80 of 
1993—Beech C.—-1/04/93—Metal Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that she had objected to proposed changes to 
her conditions of employment which had led to her termination—Respondent argued that Applicant had engaged in a heated 
verbal abuse which left him no alternative to end contract of service—Commission found on evidence that whilst termination 
was unfair it was not in the best interests to all parties concerned to order reinstatement—Dismissed—Murphy D. v. Starling 
Reading Real Estate—No. 60 of 1993—Salmon C.—2/4/93—Real Estate  

2Appeal against decision of Commission (72 WAIG 1838) re Unfair dismissal claim—Appellant argued Commission misinterpreted 
the evidence and should have found that the money she appropriated was a tip and that she believed she was acting in accordance 
with the Respondent's accepted practice—Appellant further argued that she had not adequately remonstrated the matter with 
management—Respondent argued that because the Commission did not refer to the demeanour of wimesses it did not mean 
it had not considered them—Full Bench reviewed authorities and found no miscarriage of discretion on the facts and no 
procedural irregularity—Dismissed—"C" v. Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Sharkey P., 
Fielding C, Salmon C.—31/03/93—Restaurants, Hotels and Clubs    

2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural faimess did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C., Parks C.—19/03/93—Mechanical Engineering  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that conduct of employee 
was completely out of character and that he was a victim of circumstances—^Respondent employer argued that employee was 
warned twice and that consequence of being guilty of such conduct would result in termination—Commission found on evidence 
that the Respondent had neither been harsh nor unfair in termination of contract of employment—^Dismissed—M.E.W.U. v. 
Hamersley Iron Pty Limited—No. CR41 of 1993—Fielding C.—6/4/93—Iron Ore  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
claimed that employee had been using office vehicle solely for work purposes and had not used the vehicle for private 
mileage—Respondent argued that by using vehicle for private use without prior permission the employee had knowingly 
breached an employment rule—Commission found on evidence in favour of Respondent—Dismissed—F.M.W.U. v. Royal 
Society for Prevention of Cruelty to Animals—No. CR88 of 1993—Halliwell S.C.—28/4/93—Animal Welfare  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C., Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed loss of temper and abrapt behaviour was a result 
of being unhappy with re-occurrence of incomplete preparation work—Respondent argued re-employment had been on condition 
that his attitude and loud behaviour must cease—Commission found on evidence that as employee had left work without 
permission and upon returning was aggressive towards management dismissal was not unfair—^Dismissed—Martin T. v. COR 
Radiators—No. 81 of 1993—Halliwell S.C.—10/5/93—Metals Manufacturing  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant 
argued that he had been offended by the protagonists attitude, had an unblemished work record—Respondent argued that it was 
company policy to dismiss employees for fighting and in the event of reinstatement not to award wages for period between 
dismissal and reinstatement—Commission found on evidence although action constituted misconduct it was not of such a nature 
to warrant termination and ordered that payment of wages since dismissal be made—Granted—T.W.U. v. Tip Top 
Bakeries—No. CR77 of 1993—Parks C—3/5/93—Bread Manufacturing  

Appeal against decision that employee was guilty of an act of misconduct—Appellant sought reinstatement to former position—PS AB 
reviewed the various Acts and found on evidence that Appellant had not breached the Regulations as he was acting in the 
discharge of his official duties and statutoiy responsibilities, had little choice but to comply with formal request of his Minister 
and that the delegate had taken an excessively restrictive or narrow interpretation of the Act—Upheld—Metaxas J. v. Public 
Service Commissioner—No. PSAB 1 of 1993—Negus C. Leadbetter/Rea—21/5/93—Public Service  

Conference referred re disciplinary letter—Union argued that advice given in letter was reached through unfair enquiry 
procedures—Respondent argued that employee's abusive manner in dealing with a union enquiry and absence from place of 
work without permission was serious misconduct—Commission found on evidence the Respondents interests would be 
protected and faimess applied and the letter of discipline was withdrawn and replaced by a letter proposed by 
Commission—Granted—M.E.W.U. v. S.E.C.W.A.—No. 712 of 1992—Salmon C.—21/4/93—Electricity Supply  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
argued that the dismissal was a gross over-reaction to what was a private incident and not related to his employment— 
Respondent argued that Applicant had breached the code of conduct, that he had a record of unsatisfactory service and the 
company had lost confidence and trust in him—Commission found that whilst there was a conflict of evidence it preferred that 
of the Respondent and that dismissal in this instance was neither harsh nor unfair—Dismissed—A.D.S.T.E. v. Hamersley Iron 
Pty Limited—No. CR22 of 1993—Fielding C—13/5/93—Iron Ore  

Conference referred re claim for reinstatement on grounds of unfair dismissal—^Applicant Union argued worker was entitled to take 
bread and termination was flawed as Respondent had decided termination was to occur prior to interviewing the worker, denying 
the right to be heard—Respondent argued employer had a reasonable conclusion that worker had taken in excess of entitlements 
and committed an acknowledged instant dismissal offence—Commission reviewed authorities and found on evidence in favour 
of Respondent—Dismissed—T.W.U. v. Tip Tbp Bakeries—No. CR127 of 1993—Halliwell S.C.—28/5/93—Food 
Manufacture   

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued he had been acting as a union official, missed 
meeting due to dental appointment and had not been given warnings of likely dismissal—Commission reviewed authorities and 
found on evidence Applicant was not an unwilling participant in the events leading to his summary dismissal and was guilty 
of misconduct going to the root of his contract of employment—Dismissed—Owens K. v. Swan Portland Cement Limited—No. 
1603 of 1992—Fielding C.—28/5/93—Cement Manufacture  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the Supervisor in giving him a warning had 
threatened to sack him—Respondent argued that employee had had several warnings and despite these had not improved and 
was left with no alternative but to effect dismissal—Commission reviewed authorities and found on evidence that Applicant's 
conduct at the time in refusing to accept written warnings and previous work history justified termination of contract of 
service—Dismissed—Read F.J. v. Arimco Mining Pty Ltd—No. 40 of 1993—Gregor C.—3/5/93—Goldmining  
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CUMULATIVE DIGEST—continued 

NATURAL JUSTICE— 
Application for relisting re allegedly denied contractual entitlements—Respondent claimed that as the Commission's decision was 

reserved the application was still open for the Respondent to oppose the Applicant—^Applicant argued that as the application 
was filed at an early date it was entitled to an early conclusion—Commission found that Respondent was provided with an 
opportunity to be heard at an earlier stage and could see no compelling reason which demanded a further opportunity to be heard 
be granted—Refused—Ball DJ. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks C.—30/11/92  

Conference re relocation of employee following verbal alteration—Application to intervene and challenge jurisdiction—ARU argued 
RCB lacked jurisdiction as the matter was subject to proceedings in another conference matter and was sub judice—RCB 
reviewed history of dispute and found it had sole jurisdiction that should be exercised by all 3 members sitting together to inquire 
into and deal with any industrial matter relating to railway officers, thus such matters were outside the jurisdiction of the 
Commission—RCB found established format of investigation (involving Registrar) complemented that of the Commission and 
those affected by recommendation should be given opportunity to be heard—Adjourned—W.A.G.R.C. v. R.O.U.—No. RCB 
C9 of 1992—Parks C, Kemp, Thompson—19/2/93--Railways  

'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 
argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson J.—26/02/93—Mining  2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismisstd 
unfair—^Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  

Conference referred re claim for reinstatement on grounds of unfair dismissal—Applicant Union argued worker was entitled to take 
bread and termination was flawed as Respondent had decided termination was to occur prior to interviewing the worker, denying 
the right to be heard—Respondent argued employer had a reasonable conclusion that worker had taken in excess of entitlements 
and committed an acknowledged instant dismissal offence—Commission reviewed authorities and found on evidence in favour 
of Respondent—Dismissed—T.W.U. v. Tip Tbp Bakeries—No. CR127 of 1993—Halliwell S.C.—28/5/93—Food 
Manufacture   

Conference referred re claim for reinstatement on the grounds of unfair dismissal without loss of entitlements—Union argued 
company disregarded any fair and reasonable procedural methods when investigating incidents, performance and other options 
including retraining should have been examined—Respondent argued that previous warnings had been given—Commission 
reviewed authorities and found that as senior staff had counselled employee at each incident no denial of natural justice had 
occurred—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR749 of 1992—Beech C.—12/5/93—Mining  

Conference referred re disciplinary letter—Union argued that advice given in letter was reached through unfair enquiry 
procedures—^Respondent argued that employee's abusive manner in dealing with a union enquiry and absence from place of 
work without permission was serious misconduct—Commission found on evidence the Respondents interests would be 
protected and fairness applied and the letter of discipline was withdrawn and replaced by a letter proposed by 
Commission—Granted—M.E.W.U. v. S.E.C.W.A.—No. 712 of 1992—Salmon C.—21/4/93—^Electricity Supply  

NEXUS— 2Appeal against decision of Commission (71 WAIG 1869) re variation to award—Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires die I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—Dismissed—Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C., Beech C.—25/2/93—^Transport  551 

Application to vary Award re Wages—^Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—Respondent argued any changes in wotk value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  1027 

NIGHT AND WEEKEND WORK— 
Conference referred re withholding of payment for scheduled weekend work—^Applicant union argued that the intention of the 4% 

Agreement and what is "right and fair" was that employees should be awarded payment for three hours as if it had been 
worked—Respondent argued as a preliminaty point that as the Applicant sought enforcement of the Award, the Commission 
did not have jurisdiction to hear matter—Respondent further argued that rain was forecast thus it was not prudent to open the 
site for overtime—Commission found that it did have jurisdiction, there was no evidence of wilfully ignoring an agreed 
procedure therefore there was no basis for payment to employees—^Dismissed—B.T.A. v. B.M.A.—No. CR585 of 1992—Beech 
C.—9/12/92—Construction  434 

ORDER— 2Appeai against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

application to vary Western Australian Government Employees General Order re Redeployment, Retraining, Redundancy— 
Applicant sought to include disciplinary provisions and add C.S.A. respondent awards on the basis of union Agreement—CICS 
found proposed changes did not alter particular relevance to public sector and promoted structural efficiency—Granted—T.L.C. 
v. Hon. Minister for Labour, Productivity and Employment—No. 1465 of 1992—Coleman C.C., Halliwell S.C, Negus 
C.—26/1/93—Government   

Application for enforcement of l.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)    
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ORDER—continued 
2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 

of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—27/5/93—Mining (Iron Ore)  1456 

OVERTIME— 
Conference referred re withholding of payment for scheduled weekend work—^Applicant union argued that the intention of the 4% 

Agreement and what is "right and fair" was that employees should be awarded payment for three hours as if it had been 
worked—Respondent argued as a preliminary point that as the Applicant sought enforcement of the Award, the Commission 
did not have jurisdiction to hear matter—Respondent further argued that rain was forecast thus it was not prudent to open the 
site for overtime—Commission found that it did have jurisdiction, there was no evidence of wilfully ignoring an agreed 
procedure therefore there was no basis for payment to employees—Dismissed—B.T.A. v. B.M.A.—No. CR585 of 1992—Beech 
C.—9/12/92—Construction  434 

PART-TIME— 
Application to vary award by combining two awards and including provisions regulated by other means under Structural Efficiency 

by consent—PSA included Liberty to Apply clause to accommodate issue of permanent part-time employees and annual 
increments—Granted—C.S.A. v. Commissioner, Public Service Commission—No. P9 of 1991—Negus C., PSA—22/1/92— 
Public Service  301 

PENALTY RATES— 
Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 

require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C—8/4/93—Meat  1205 

PRINCIPLES— 
Application to vary award re conversion to a "paid rates" award by consent—Parties sought to implement 2.5% wage increase and 

to replace the existing classification structure with a new skills based classification—Commission found on evidence that 
proposed variations provided a proper basis for conversion of the award from minimum rates award and that they were consistent 
with the State Wage Principles—Granted—M.E.W.U. v. Hon. Minister for Works and Others—No. 498 of 1992—George 
C—23/11/92   

Application to vary award re Minimum Rates Adjustment by consent—Parties sought to introduce four instalments six months apart 
and sought insertion of new classification of Trainee into award—Commission was satisfied that the amendments sought were 
in accordance with the Wage Fixing Principles—Granted—F.P.F.A.I.U. v. Dubrov Pty Ltd t/a "Innovation" and Others—No. 
1400 of 1992—Beech C.—7/1/93—Soft Furnishing  

Application for registration of a new agreement by consent—Respondent employer argued that inherent problems could best be 
overcome by a more concerted focus on the wider range of work based issues to improve job design and applying total quality 
management measures through teams of employees—Commission was satisfied that the agreement met the Enterprise 
Bargaining Principles and should issue—Granted—F.P.U. and Others v. Edgell-Birds Eye Division of Petersville Industries 
Ltd—No. AG 19 of 1992—Kennedy C.—24/12/92—Food Processing  

Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 
previous reasons for decision (72 WAIG 1931) to make considerations with respect to Technical and Further Education 
institutions and the narrow jurisdiction of "industrial matter" in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy C, 
Pollard/Reeves—12/1/93—^Education   

Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 
administrated $ 12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy C, 
Reeves/Pollard—12/1/93—^Education   

Application for new award to cover Tfeachers in state primary and secondary schools and TAFE institutions—^Applicant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C., Reeves, Pollard— 
14/1/92—^Education    

'Applications to vary awards re Parental Leave—Parties sought to introduce new provisions primarily based on Federal Tfest 
Case—Objecting employers sought exclusion from state provisions on the basis of federal award respondency—CICS reviewed 
Federal I.R. Act, authorities and found objecting employers were bound by Federal Awards and any extension to the terms of 
the State awards would not be valid so far as they were concerned—CICS found application did not constitute a special case, 
nor a test case and that the claim had been made out on merit including modification of 6 week compulsory leave 
requirement—Granted in Part—F.M.W.U. v. Library Board of Western Australia and Others—No. 858 of 1992 and 1027—1046 
of 1992—Coleman C.C., Gregor C., Kennedy C.—18/2/93—Government Services  

Application to vary award re 1st Structural Efficiency Wage Adjustment—^Applicant union sought commencement of award 
restructuring to give members the opportunity to develop award classification structures to provide for more flexible working 
arrangements, enhancement of skills and job satisfaction—Respondent argued that no circumstances had arisen since the making 
of the award to justify variation—Respondent further argued that the Applicant union had not positively co-operated in the 
review and sought leave for Counsel to appeal—Commission granted leave, found on evidence that it was not satisfied that 
award should be varied in the terms specified by Applicant—^Dismissed—A.M.W.S.U. v. Robe River Iron Associates—No. 540 
of 1991—Gregor C.—6/5/92—Iron Ore  

'Appeal against decision of Commission (71 WAIG 1869) re variation to award—^Appellant argued, inter alia. Commission wrongly 
concluded "majority" clause would be ultra vires the I.R. Act, that retrospective wage increase was contrary to Wage Fixing 
Principles failed to take sufficient account of a Federal Award decision—Full Bench reviewed authorities and found the 
Commission had not erred in law or its discretion—^Dismissed—^Australian Glass Manufacturing Co Pty Ltd and Others v. 
T.W.U.—Appeal No. 922 of 1991—Sharkey P., George C., Beech C.—25/2/93—Transport  

'Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 
Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act apphed, that the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., Halliwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  
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PRINCIPLES—continued 
'Application to vaiy awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—^Applicants argued 

applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—^Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule—Respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—CICS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus C., Parks C.—21/12/92—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application to vary Award re Wages—^Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary award re Second Stage Structural Efficiency Wage Adjustment—Parties sought to vary Hours, Wage Rates etc. 
and insertion of new dispute settlement clause—Respondent employer argued that there should be a provision for die employer 
to direct employees to perform a wider range of duties—Commission was satisfied that variation sought on the whole should 
issue with various modifications—Granted in Part—A.D.S.T.E. v. Medab Mapel (WA) Pty Ltd and Others—No. 512 of 1992 
(R2)—Kennedy C.—17/3/93—^Manufacturing  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C., Reeves/Pollard—8/3/93—Education  

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities, Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C.—8/4/93—Meat  

'Appeal against decision of Commission (72 WAIG 2054) re variation of an award to exempt an employer from coverage—^Appellant 
argued there was no power to deal with the matter because the application was one to vary the scope clause of the award, S.29A 
of the I.R. Act had not been complied with and there was no jurisdiction because of the terms of s.47—Full Bench reviewed 
authorities, I.R. Act and found the application plainly sought to vary the award by varying the scope clause, the Commission 
had no power to hear the matter and was expressly prohibited from hearing it if provisions of the I.R. Act relating to notifications 
had not been complied with—Full Bench further found that the application could not be for a cancellation of the award and 
that there was no injustice in raising that matter on appeal when it had not been raised at first instance—Further there was no 
agreement to be registered under s.41 as inter alia no organisation was a party—^Appellant argued Commission erred in failing 
to give sufficient weight to evidence that an agreement proposed provided below award wage conditions—Full Bench found 
Commission erred in finding that agreement did not decrease basic award conditions—Full Bench further found Commission 
erred in not disposing Appellant's request for inspection—Upheld and Quashed—A.M.l.E.U. v. Stewart Butchery Co. Pty 
Ltd—Appeal No. 1197 of 1992—Sharkey P., Kennedy C., Parks C.—28/4/93—Meat  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—^Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expiry of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited l/a 
Burswood Resort Casino v. F.L.A.I.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants  

Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CCI argued 
area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charies 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

PROCEDURAL MATTERS— 
'Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 

Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Tfest" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing wimesses and there was no obstacle to reinstatement—^Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

'Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining    

application for dismissal of applications for orders restraining Respondent from certain actions during union election and 
authorisation of payments to solicitors under Section 27(l)(a) of the I.R. Act—Applicant argued unless restrained Respondents 
would misuse organisation resources—President found Applicant's allegations were not supported prima facie and that there 
was one real issue to be tried which was not clearly incapable of succeeding—Granted and Dismissed—Hassan D. v. Smith 
F.S. and Another—Nos. 1252 and 1295 of 1992—Sharkey P.—19/11/92—Unions  
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PROCEDURAL MATTERS—continued 
Application for relisting re allegedly denied contractual entitlements—^Respondent claimed that as the Commission's decision was 

reserved the application was still open for the Respondent to oppose the Applicant—Applicant argued that as the application 
was filed at an early date it was entitled to an early conclusion—Commission found that Respondent was provided with an 
opportunity to be heard at an earlier stage and could see no compelling reason which demanded a further opportunity to be heard 
be grantetf—Refused—Ball D.J. v. Tri Star Group Pty Ltd—No. 308 of 1992—Parks C.—30/11/92  

Application for enforcement of order re cessation of industrial action—Employer sought Leave to intervene on the grounds that it 
had sufficient interest —Respondent sought adjournment until Supreme Court action was complete—Full Bench reviewed 
authorities and found employer was not directly affected and the matters of concern could be properly put by Applicant—Full 
Bench was not persuaded that any injustice would be occasioned to the Respondent and no reason why an adjournment ought 
to be granted within the tests of Myers v Myers—Ordered Accordingly—^Registrar v. M.E.W.U. & Others—No. 1281 of 
1992—Sharkey P., Coleman C.C., Halliwell S.C.—18/2/93—Iron Ore  

Application for production of documents—Respondent argued that to grant application would cause further delays to the 
matter—Commission found on evidence that no delays would result in the production of documents, and ordered documents 
not be made public without Commission's permission—Granted in Part—C.M.E.T.S.W.U. v. Robe River Iron Associates—No. 
206 of 1992—Gregor—2/3/93—Iron Ore Mining and Processing  

Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 
Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would be a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissed 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C, 
George C—17/2/93, 25/2/93—Unions  

Applications for orders re compliance with union rules (continued from 72 WAIG 2533)—President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretary, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rules, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officers/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation. Registrar's enquiry and gave reasons and supplementary reasons therefore—President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053, 1478, 1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—6/11/92 and 10/2/93—Unions  

Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
wimesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  

Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 
given the terms of judgement of the Supreme Court in an application for prerogative writs then the whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Appeal against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent played no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tom Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., Halliwell S.C., Beech C.—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 2086) re refusal of right of entry—Appellant argued matters were in effect seeking 
enforcement of the award and the exclusive jurisdiction of the Industrial Magistrate—Appellant further argued Commission 
erred in ordering documents of Appellant's contractual arrangements to be produced as it was beyond jurisdiction and would 
incriminate the Appellant—^Respondent argued Section 24 conferred jurisdiction—Full Bench reviewed authorities and found 
jurisdiction existed to make orders relating to production of documents which would assist the determination of jurisdiction, 
there were sufficient reasons for decision and it was in the public interest that an appeal should lie—Dismissed—J-Corp Pty 
Ltd v. A.B.L.F.—Appeal No. 1213 of 1992—Sharkey P., Fielding G, Salmon G—-8/4/93—Building  

Application for enforcement of I.R. Act—Applicant argued order and jurisdiction could not be challenged in the 
proceedings—Respondent argued no order had been sealed or deposited in the Registrar's office at the material time and 
therefore there was not an order to enforce—Respondent further argued that its terms are uncertain therefore ultra vires the 
Act—Full Bench reviewed authorities and found the date the order became a decision was not until all acts (signed, sealed and 
deposited in Registrar's office) were complete—Full Bench found order was a finding, that there was an exclusive right of appeal 
and the legislation had clearly provided separate paths for enforcement and appeal—Full Bench found decision made by 
Commissioner sitting alone was not subject to collateral attack before the Full Bench exercising jurisdiction under Section 84A 
of the I.R. Act—Dismissed—Registrar v. M.E.W.U. and Others—No. 1281 of 1992—Sharkey P., Coleman C.C., Halliwell 
S.C.—19/4/93—Mining (Iron Ore)  

Application for alteration of union rales re eligibility for membership—Application for dismissal of application for want of 
jurisdiction—Objectors argued that unless application contained a statement of "the good reason" for overlapping of coverage 
then the only jurisdiction was to refuse the application and alternatively sought application's dismissal under Section 27(1)—Full 
Bench reviewed authorities and found Section 55(5) of I.R. Act did not delineate Commission's jurisdiction and to dismiss 
application before any evidence was called would be contrary to equity and good conscience—Dismissed—F.M.W.U.—No. 
1167 of 1992—Sharkey P., Negus G, George C.—29/4/93—Unions  

Application for orders re leave without pay to attend hearing in another matter—Respondent argued that Commission was without 
power to issue the order sought and leave was provided for in award—Commission reviewed authorities and found that 
application did not vary award or run foul of the authorities if it did—Granted—C.M.E.T.S.W.U. v. R.R.I.A.—No. 221 of 
1993—Gregor C.—7/4/93—Mining  
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CUMULATIVE DIGEST—continued 

PROCEDURAL MATTERS—continued 
Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 

denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C, Faixar/Marshtdl—29/4/93—Community Services  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and for further and better particulars 
in main application—Commission found that Applicant was entitled to see information relevant to himself and ordered that 
personal file be produced—Applicant in main application argued that he was told derogatory things regarding his performance 
after he had teen assured he was doing a good job, that he had been relieved of some of the duties and was unsure as to why 
his services were terminated—Respondent argued that employee had repeated counselling and warnings and had not complied 
with lawful instructions—Commission reviewed authorities and found on evidence that Applicant was given less and less work, 
that Respondent had given a disproportionate amount of weight to employees* stress condition and that decision to terminate 
contract of employment was harsh and unfair and ordered wages to be paid from dismissal to reinstatement—Granted—Ferguson 
P.N. v. W.M.C.L. (Petroleum Division)—Nos. 257 and 373 of 1992—Gregor C.—3/2/93—Petroleum  

Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 
commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be mile in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application for a new award by consent—Parties sought to consolidate conditions and allowances of 21 awards into one—CCI argued 
area and scope clause might extend coverage to private contractors and that 'no reduction' clause would legitimise payments 
which offended the Wage Fixing Principles—Commission found award should issue with clause deleted—Subsequently 
Respondent sought to re-open the matter and related award variations to make further submissions—Commission reviewed 
authorities and found it was not functus officio and that the Respondents clearly sought to withdraw consent—Commission 
found to look behind submissions of parties and to adjust the work of the Commission in accordance with an election would 
be inimical to the objects of the I.R. Act and the independence of the Commission—Award Issued—F.M.W.U. v. Sir Charles 
Gairdner Hospital and Others—No. A4 of 1992—Negus C.—25/2/93, 16/4/93—Public Health and Administration Services . 

"•Application for orders re Respondent not to hinder or prevent Applicant taking up duties of Secretary and to ensure access to all 
files, records and other documents of the union—Respondent argued there was conflict of interest in certain lawyers acting for 
the Applicant as they had acted for the federal branch of the union and another union—President allowed appearance of lawyers 
in certain issues—President found real complaint was that privileged or confidential documents of the union might be utilised 
in another action by the Applicant and that the whole point at issue was whether the Applicant was to be permitted to return 
as secretary unhindered and perform her duties under the rules of the union—^President found that there was no reason therefore, 
on the authorities, why the lawyers should not act in the matter and there was no conflict of duty or interest established as a 
matter of law or fact—President reviewed history of competing factions within the union and found that the Applicant had not 
abandoned her position nor failed to comply with earlier orders—President found that the balance of convenience fell on the 
side of the Applicant but not absolutely—Granted in Part—Drake M.A. v. Carter L.B. and Others—No. 801 of 1993—Sharkey 
P.—31/5/93—Unions   

Application to alter union rules re Eligibility for Membership—Objectors aigued on the basis of an inconsistency with the registered 
name of the union and the possible overlapping eligibility with another union, legal and operating difficulties for the union, 
the inadequacy of notice of objection and of the reasons given for the alteration—Objector further argued section 62 of the I.R. 
Act had not teen complied with and that the Commission should not register any rule contrary to or inconsistent to any Act 
or law—Full Bench reviewed I.R. Act, authorities, the process for bringing the application to the Commission and found that 
there was no merit in the submission, that Applicant had failed to comply with the Association Incorporation Act 1987—Full 
Bench was not satisfied that reasonable steps had teen taken to adequately inform the members of the proposed alteration of 
the rules and their rights to object—Refused—S.S.T.U.—No. 1529 of 1992—Sharkey P., Fielding C. Kennedy 
C—24/5/93—Unions   

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

Application for discovery and inspection of documents re reclassification appeal—^Respondent argued documents were confidential 
and irrelevant to the case—Public Service Arbitrator reviewed authorities and found it was a matter of balancing public interest 
against the Applicant being able to adequately prosecute his claim—Granted in Part—Warwick A. v. Public Service 
Commission—No. P20 of 1993—Fielding C.—13/5/93—Public Service  

Application for enforcement of I.R. Act re summons to compulsory conference—Full Bench acted leniently as befitted a first occasion 
but stressed seriousness of matter—Ordered and Declared Accordingly—The Registrar v. Bonavita M.—No. 333 of 
1993—Sharkey P., Coleman C.C., Beech C.—25/5/93—Clothing Manufacture  

PROMOTION APPEALS— 
Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 

Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act applied, that the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., HalUwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  

Conference referred re interpretation of advertised vacancy in Education Act Regulations 1960 relating to appointment of 2 Youth 
Education Officers—Applicant argued advertised vacancy was limited to promotional positions—GSTT found everyday 
meaning of the words used expressly prohibited a temporary teacher or teacher on probation from applying—GSTT further found 
it should override the Regulations and declare the 2 applications valid—Ordered Accordingly—S.S.T.U. v. Minister for 
Education—No. TC6 of 1992—Kennedy C., Reeves, Pollard—28/1/93—^Education  

Appeals against recommendations for promotion to positions of Managers East Metro Health services—Appellant argued one position 
was not vacant and he should be given the benefit of its reclassification—PAB rejected jurisdictional point and favoured 
Recommended Applicants had the advantage in the areas of interalia, policy, planning, health systems and initiatives— 
Dismissed—Mott P. and Others v. Pilling D.—PAB Nos. 127, 128 and 129 of 1992—Negus C., Vincent/Love—11/3/93— 
Health Department  
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CUMULATIVE DIGEST—continued 

PROMOTION APPEALS—continued 
Protective Appeal (4 Appellants) against recommendation for promotion (17) to Associate Director (Academic) positions— 

D.E.V.E.T.—GSTT addressed problems of inter alia change to merit promotion, selection process, lengthy period where 
vacancies were short term and diverse work arragements were entered into and the Legislative restraints on the GSTT in its 
role in determining whether an appellant had a better claim to a position on the grounds of efficiency and of equal 
seniority—GSTT found only one appellant had a marginally better claim to a recommended applicant—Dismissed and Upheld 
Accordingly—Edwards I. and Others v. Bresland L. and Others—Nos. TPA 2, 4, 6, 14, 17-21 and 23 of 1993—Kennedy C, 
Pollard/Reeves/Beaman—6/4/93—^Education  

Protective Appeal (12 Appellants) against recommendation for promotion (27) to Associate Director (Academic) positions— 
Appellants argued that there had been irregularities and unfairness in relation to closing dates for applications—G.S.T.T. 
addressed problems of selections process and merits of appeals within prescriptions imposed by legislation in terms of 
"efficiency" and seniority and variously upheld and dismissed appeals against the particular positions—Dismissed and Upheld 
Accordingly—Kenda R. v. Minister for Education—Nos. TPA 1-9, 12, 14-20 of 1993—Kennedy C. and Salmon C, Pollard, 
Reeves, Beaman—30/03/93—^Education  

Appeal against recommendation of internal transfer to position of Analyst-Programmer—Academic Computing Services—PAB 
found that Appellant was not able to prove he had a better claim than the Recommended Applicant—Dismissed—Soucik J. 
v. Laidman J.—PAB No. 55 of 1993—Negus G, Hutchinson/Hordem—5/5/93—Education  

Appeal against promotion of Recommended Applicant to position of Ranger in Charge—Walpole—Nordalup National 
Park—Appellant argued that he had been denied natural justice and that he had special qualifications and experience relevant 
to the selection criteria such that he had a better claim to promotion to vacant item—PAB found on evidence that whilst 
Recommended Applicant had superior qualifications, it should not as Respondent employer suggested, discount the considerable 
acting experience in the position and found that Appellant had established a better claim to the position—Upheld—Bond B.S. 
v. Muir G.P.—PAB No. 104 of 1992—Gregor C, Johnson/McNamara—28/4/93—^National Park  

Appeal against recommendation for promotion to position of Regional Aboriginal Health Liaison Officer, Great Southern Health 
Region, Albany—PAB found on evidence that whilst Appellant had made successful progress towards her qualifications, her 
weakness in communication skills and understanding of Aboriginal health issues could not convince the Board that she would 
be better able to fill the position—Dismissed—Kickett B.C. v. Farmer W.K.—PAB No. 134 of 1992—Negus C, 
Beech/Wilson—13/5/93—Health     

PUBLIC INTEREST— 2Appeal against decision of Commission (72 WAIG 1857) re order for cessation of industrial action and negotiations under Enterprise 
Bargaining Principle—Appellant argued order was made for the purpose of enforcing a previous consent order, as not of an 
interim nature and was therefore beyond jurisdiction and power—Full Bench found it was quite clear, even though not directly 
expressed, that the orders were made to enable resolution of the matter and did not purport to finally dispose of the matter—Full 
Bench further found order was a finding and in the public interest on appeal did not lie—Dismissed—C.M.E.T.S.W.U. v. EPT 
Pty Ltd and Others—No. 1110 of 1992—Sharkey P., Coleman C.C., Salmon C.—26/11/92   

REDUNDANCY/RETRENCHMENT— 2Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining  

'Appeal against decision of Full Bench (71 WAIG 2766) re upheld appeal against decision of Commission dismissing claim for 
redundancy payments—Appellant argued the claim was not based on the restoration of employer/employee relationship, it was 
not an industrial "matter"—Respondent argued ratio of the "Pepler's" decision did not extend to redundancy—Industrial 
Appeal Court reviewed authorities and found it was not asked to reconsider Pepler's Case but distinguish it—IAC found the 
ratio decidendi of the Pepler decision extended beyond unfair dismissal and was authority binding on the Commission denying 
jurisdiction to award compensation for redundancy—Upheld—Kounis Metal Industries Pty Limited v. T.W.U.—IAC Appeal 
No. 26 of 1991—Nicolson J., Wallwork J., Owen J.—6/11/92—Metal  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that under award provision 
employee should not have been made redundant and that given the size of the Respondent's operation it should have retained 
all the carpenters and employee in question—Respondent argued that it was suffering from economic pressure of the times as 
the work was being done by others—Commission reviewed authorities and found on evidence that Applicant's permanency 
was equivalent to that of any other permanent employee—Commission further found on evidence that Respondent had more 
maintenance employees than it had maintenance work—Dismissed—C.M.E.T.S.W.U. v. Myer Stores Limited—No. CR 636 
of 1992—Beech C—21/12/92—Retail  

Conference referred re claim for redundancy payments—Applicant union argued that the Metal Trades (General) Award should be 
used to calculate benefits owing—Respondent argued that employee was covered by the Electrical Contracting Industry Award 
and that it was wrong to selectively focus on file provisions of another award to support a claim for superior redundancy 
payments—Commission reviewed authorities concerning Commission's jurisdiction to hear questions of redundancy (Pepler's 
Case) and found that as there was no industrial matter in that the contract had been brought to an end, there was no power to 
award compensation—^Dismissed For Want Of Jurisdiction—M.E.W.U. v. Everett-Smith and Company Pty Ltd—No. CR105 
of 1992—George C—22/12/92   

Application for allegedly denied contractual entitlements—Applicant argued that she was due benefits consequent on a wage increase 
of $ 12 per week which had not been included in her final payout—Respondent argued that the termination payment had included 
the increase and that Respondent was not the true employer—Commission found on evidence that Applicant ought to be paid 
the difference between the higher rate and her assumed classification rate and that one weeks pay in lieu of notice was 
encompassed in the redundancy provision—Granted in Part—Power E.A. v. A.W.U—No. 325 of 1992—Kennedy 
G—11/1/93—Unions   

Application for allegedly denied contractual entitlements—^Applicant claimed unpaid redundancy entitlements incorporating 
reasonable notice payment and severance pay—Respondent argued that the circumstances of the Applicant's termination did 
not fall under definition of redundancy and that under s.27(l)(a) the Commission should dismiss or refrain from hearing matter 
further—Commission found on evidence that no case was made out to establish one month's notice was not reasonable and 
that Applicant had not discharged the onus to establish the claim—Dismissed—Nicklin M. v. Milec Electrical Services Pty 
Ltd—No. 1257 of 1991—George G—8/2/93  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionary finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
J., Nicholson J., Owen J.—6/11/92—Packaging  
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CUMULATIVE DIGEST—continued 

REDUNDANCY/RETRENCHMENT—continued 
Conference referred re claim for redundancy benefits—Applicant union claimed that as the employees were seasonal workers at the 

end of one season they expected a continuing work relationship in the new season—Respondent argued it had no case to answer 
and because of ratio of Kounis case there was no prospect of re-employment—Commission reviewed authorities and found in 
favour of Respondent—Dismissed For Want Of Jurisdiction—A.M.I.E.U. v. Metro Meats Ltd—No. CR325 of 1992—Fielding 
C—16/2/93—Meat   

'Application to vary Western Australian Government Employees General Order re Redeployment, Retraining, Redundancy— 
Applicant sought to include disciplinary provisions and add C.S.A. respondent awards on the basis of union Agreement—CICS 
found proposed changes did not alter particular relevance to public sector and promoted structural efficiency—Granted—T.L.C. 
v. Hon. Minister for Labour, Productivity and Employment—No. 1465 of 1992—Coleman C.C., Halliwell S.C, Negus 
C.—26/1/93—Government   

Conference referred re claim for redundancy payments—Applicant union argued that employees should be paid four weeks pay for 
each year of service, one weeks pay for each year of service beyond forty-five years of age, pro-rata long service leave after 
one year and payment for all accrued sick leave—Respondent argued that no employer/employee relationship existed when 
proceedings commenced therefore claims were beyond jurisdiction of the Commission—Commission found on evidence that 
the employer cited was not true employer therefore no industrial matter existed—Dismissed—F.D.U. v. Coles Myer 
Limited—No. CR420 of 1992—Parks C.—23/2/93—Retail  

Conference referred re claim for increased redundancy provisions—Appellant argued majority of industries had wages based on 
average weekly earnings, the redundancy scheme did not pay sufficient regard to length of service and sought payments based 
on average weekly earnings and extra payment for employees over 45 years—Applicant argued winder drivers were a distinct 
group and did not have skills which would allow them to fit into other jobs in the Eastern Goldfields—^Respondent argued 
retrenchment payments were entirely adequate and offered increase in line with CPI—Respondent further argued the amount 
of compensation for redundancy that was agreed with a number of unions as part of an unregistered agreement, was adequate 
and embraced the principles behind the TCR Case—Commission found the employer was entitled to expect that the negotiation 
with all of its workforce should, on agreement with the majority, bring an end to the matter—Dismissed—C.M.E.T.S.W.U. v. 
Kalgoorlie Consolidated Gold Mines—No. 369 of 1992—Gregor C.—27/1/93—Mining (Gold)  

'Appeal against decision of Public Service Arbitrator (72 WAIG 1859) re dispute over appointment redeployees as District 
Agricultural Protection Officers—Full Bench reviewed new promotion appeal system and found the definitions of "promotion" 
and "vacant position" contained in S.80X of the I.R. Act applied, that the PSA misapplied the doctrine of estoppel and 
misconceived the impact of the Western Australian Government Employees, Retraining and Redundancy General 
Order—Upheld and Varied—C.S.A. v. Hon. Minister for Agriculture—Appeal No. 1107 of 1992—Sharkey P., Halliwell S.C., 
Fielding C.—8/12/92—Government Services (Agriculture)  

'Appeal against decision of Commission (72 WAIG 1163) re redundancy payments—Appellant argued there was no express provision 
in the Applicants' contracts of service upon which the claims might be based and there was no basis upon which a term might 
be implied—Commission reviewed authorities and found the objective evaluation of the circumstances of the cases were that 
management persons, who begin with a career in front of them would be entitled to expect the implication of a term that a 
redundancy package commensurate with the salary paid and length of service would be paid—^Dismissed—Coles/Myer Ltd t/a 
Coles Supermarkets v. Sweeting J. and Others—Nos. 642, 644 and 646 of 1992—Sharkey P., Coleman C.C., Kennedy 
C—9/2/93—Retail   

'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 
argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn L, Nicholson J.—26/02/93—Mining  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 
non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Coiporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—Transport  

Application for allegedly denied contractual entitlements re payment for accmed sick days in redundancy package—Applicant argued 
that all sick leave payments were due—Respondent argued that redundancy entitlements were those prescribed in an agreement 
applicable to Salaried employees—Commission reviewed authorities and found on evidence in favour of applicant—Granted— 
Padman K.R. v. Lanes Biscuits Pty Ltd (ACN 052 863 724)—No. 1005 of 1992—Salmon C—25/02/93—Food 
Manufacturing   

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—Transport... 

'Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that the Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C—10/5/983—Timber     

REGISTRATION— 
Application for joinder to award—Applicants sought to be named as parties to award by addition of a new clause—Respondent also 

sought to be named—Commission reviewed s.38, s.40 and s.83 of the I.R. Act and the amalgamation of organisations and found 
all Applicants were entitled to be named as parties retrospectively and it would be futile to issue an order which only partly 
satisfied the command of section 38(1)—Granted—M.E.W.U. v. W.A.G.R.C.—No. 478 of 1993—Fielding G—11/5/93— 
Railways   1669 

REINSTATEMENT— 
'Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 

Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—^Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Test" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of die evidence, misuse its 
advantage of seeing witnesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  31 

11406-10 
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CUMULATIVE DIGEST—continued 

REINSTATEMENT—continued 
Appeals against decision of Commission (72 WAIG 1381) re order for reinstatement and payments of entitlements for unfair 

dismissal—Appellant argued Commission had erred in finding that Respondent's employment contract was binding on company 
and that the actions of employee did not amount to gross misconduct—Full Bench reviewed authorities and found on evidence 
that whilst the dismissals were unfair, there had been an irretrievable breakdown in the employment relationship which in the 
Full Bench's discretion it would be inappropriate to order reinstatement—Upheld—Gawooleng Dawang Inc v. Lupton B.A. 
and Others—Appeal Nos. 548, 549 and 550 of 1992—Sharkcy P., Beech C, Negus C.—26/11/92—Health  

Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent employer 
argued that employees had disobeyed a lawful order to return to work therefore termination was justified—Commission found 
on evidence that the prescribed award finishing time was later than the "knock-off" time for Friday therefore the Respondent 
was lawfully able to require an employee to work beyond past agreed practice with advance notice—Ordered and Declared 
Accordingly—M.I.E.U. v. Goomalling Abattoirs—Nos. CR 596, CR 613 and CR 628 of 1992—Halliwell S.C.—11/12/92— 
Meat   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that under award provision 
employee should not have been made redundant and that given the size of the Respondent's operation it should have retained 
all the carpenters and employee in question—Respondent argued that it was suffering from economic pressure of the times as 
the work was being done by others—Commission reviewed authorities and found on evidence that Applicant's permanency 
was equivalent to that of any other permanent employee—Commission further found on evidence that Respondent had more 
maintenance employees than it had maintenance work—Dismissed—C.M.E.T.S.W.U. v. Myer Stores Limited—No. CR 636 
of 1992—Beech G—21/12/92—Retail  

Conference referred re summary dismissal of an employee for alleged misconduct—Applicant union argued that employee had been 
terminated primarily because he had raised matters concerning his rate of pay and non payment for holiday and late night trading 
with Respondent—^Respondent argued that termination was justified after the use of bad language towards him by the employee, 
that he had been warned previously and that he had been paid in lieu of notice as well as other entitlements—Commission found 
on evidence that employee had been provoked and that misconduct was not such as to warrant termination of 
employment—Ordered Accordingly—S.D.A.E.A. v. MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. CR 508 
of 1992—Salmon C—19/11/92—Hardware  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employee had not 
been smoking in the loading dock on the occasion for which the dismissal occurred—Respondent argued that termination was 
warranted as he had previously been warned both verbally and written—Commission found that employee had disregarded the 
policy and that as there was conflicting evidence case must fail in that it was not possible to prefer evidence of one wimess 
over the other then the case must fail—Dismissed—S.D.A. v. Myer Stores Limited—No. CR650 of 1992—Beech 
G—20/1/93—Retail   

Conference referred re dispute over termination of employee for alleged breaches of safety and neglect of duty—Applicant union 
argued that the allegations were incorrect and unjust and sought reinstatement and compensation—Respondent argued that 
employee had a history of continued breaches of policy and safety therefore had no alternative but to dismiss him from 
service—Commission reviewed authorities and found on evidence that the employer had not breached its right to terminate 
contract of service therefore application must fail—Dismissed—A.W.U. v. BHP Minerals Limited—No. CR614 of 
1992—Gregor G—24/12/92—Mining  

'Appeal against decision of Full Bench (72 WAIG 1994) re reinstatement on the grounds of unfair dismissal—Appellant argued, 
inter alia. Full Bench erred by substituting its own views on the question of unfairness without identifying errors on the part 
of the Commission which justified the substitution of its views on the evidence—IAC reviewed authorities, s.44 and s.49 of 
the I.R. Act and found Commissions' reasons clearly paid no attention to matters which went to unfairness of the dismissal 
and Full Bench was entitled to take into account not only matters raised in the grounds of appeal but others which it considered 
appropriate—IAC found no question of law supported by fact and references to summary dismissal did not address the 
issue—Dismissed—BHP Iron Ore Limited and T.W.U.—IAC Appeal No. 11 of 1992—Rowland J., Franklyn J., Nicholson 
J.—5/2/93—Iron Ore  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that Applicant 
had made unsubstantiated comments on the job security of another employee and had not been dismissed but had terminated 
her own employment—Commission found on evidence that Applicant had committed a breach of trust, she had tendered her 
own resignation therefore jurisdiction did not arise for reinstatement which would have created serious disharmony in the 
workplace—^Dismissed—Thatcher T. v. Minesite Motors and Contracting—No. 1408 of 1992—Gregor C.—24/2/92— 
Mining   

"Application for stay of order re reinstatement pending appeal to Full Bench—Applicant argued balance of convenience favoured 
it as it was unlikely that the Respondent could properly reintegrate into police force when there was an outstanding appeal and 
would suffer no loss of entitlements if appeal was dismissed—^Respondent argued stay would make appeal nugatory and there 
was no substance to the grounds of appeal—President stated it was his duty to determine if a serious issue was to be tried, but 
not the appeal and found in favour of the Applicant—Granted—Commissioner of Police and Another v. Smith D.J.—No. 150 
of 1993—Sharkey P.—22/2/93—Police  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of summary unfair dismissal—Applicant 
argued that her maternity leave had been extended several times and that she had not been given any warning that her job was 
in jeopardy—Respondent argued that employee had not returned to work at the expiration of her leave, that she had shown an 
indifference to her employment and was therefore not taking her responsibility as an employee seriously—Commission found 
on evidence that Applicant had not deliberately set out to ignore her obligations therefore her summary dismissal was not 
warranted—Granted—F.C.U. v. Carnarvon Medical Service Aboriginal Corporation—No. CR568 of 1992—Parks C.— 
13/1/93—Medical ....;  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Application for reinstatement to a position of lower rank on the grounds of unfair dismissal—Applicant argued his conduct was a 
result of the employer's failure to have proper regard for his safety, health and welfare from working in conditions which led 
to a build-up of stress and frustration—Further the Applicant had had an exemplary record for past service, the circumstances 
of the incident mitigated the seriousness of the offence and the financial consequences would be harsh and severe and course 
of disciplinary action short of dismissal was open—Respondent argued Ray and Kelly Case were not appropriate 
procedures—Commission found on evidence that there was no indication of a premeditated assault contrary to Respondents 
findings—Commission having regard to all the matters and circumstances found on the Undercliffe test there had been an unfair 
dismissal—Commission accepted that Applicant regretted remarks and comments made in anger and thus found no problems 
as a consequence of reinstatement—Granted—Smith D.J. v. Minister for Police and Another—No. 1551 of 1992—Halliwell 
S.C.—26/1/93—Police   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee merely 
questioned the Respondent's policy which he felt his freedom of speech was being infringed and that he had a history of good 
work performance—Respondent employer argued that employee was guilty of harassment of 'independents' and that 
reinstatement would be an endorsement of unacceptable behaviour—Commission found on evidence that freedom of speech 
was not absolute and that Respondent would be in dereliction of duty if it had not acted therefore termination was not harsh 
or unfair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Limited—No. CR 42 of 1993—Fielding C.—22/3/93—Iron Ore .. 
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CUMULATIVE DIGEST- 

REINSTATEMENT—continued 
'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 

argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson 1.—26101193—Mining  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 
non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Corporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—^Transport  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had left in ordinary working 
hours without permission—Commission found on evidence that employee had been told leaving earlier was unacceptable and 
it was clearly inconsistent with his contract of service—Dismissed—Green J. v. Perth Builders Suppliers—No. 80 of 
1993—Beech C.—1/04/93—Metal Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that she had objected to proposed changes to 
her conditions of employment which had led to her termination—^Respondent argued that Applicant had engaged in a heated 
verbal abuse which left him no alternative to end contract of service—Commission found on evidence that whilst termination 
was unfair it was not in the best interests to all parties concerned to order reinstatement—^Dismissed—Murphy D. v. Starling 
Reading Real Estate—No. 60 of 1993—Salmon C.—2/4/93—Real Estate  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C—23/03/93—Welfare  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Peplers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—^Transport ... 

2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
wimesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—Dismissed—Van Witsen W.E. v. World Services and Constmction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  

2Appeal against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent played no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tom Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., Halliwell S.C., Beech C—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 1843) re dismissed claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Appellant argued that Commission at first instance failed to take into proper consideration the 
role and application of procedures set out in the "teacher appraisal" process of an award and whether the Appellant had been 
adequately warned and counselled by the Respondent of her perceived shortcomings and given a decent interval to show 
improvement in performance—Full Bench reviewed authorities and found on evidence that whilst the Commission erred in 
finding that a professional did not need to be warned that his employment was in jeopardy and that a letter constituted 4 years 
notice did not err in finding that AppeUant had been given ample warning about her teaching competence as a teacher which 
led to the ultimate dismissal—Peters S.L. v. Penrhos College—Appeal No. 1016 of 1992—Sharkey P., Salmon C, George 
C.—4/5/93—Education  

2Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that the Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.l.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C.—10/5/983—Timber   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that conduct of employee 
was completely out of character and that he was a victim of circumstances—^Respondent employer argued that employee was 
warned twice and that consequence of being guilty of such conduct would result in termination—Commission found on evidence 
that the Respondent had neither been harsh nor unfair in termination of contract of employment—^Dismissed—M.E.W.U. v. 
Hamersley Iron Pty Limited—No. CR41 of 1993—Fielding C.—6/4/93—Iron Ore  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C, Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—Further hearing after appeal (72 WAIG 1751) which quashed 
original order, to determine appropriateness of reinstatement—Commission reviewed question of industrial harmony and found 
on evidence that whilst there would be some discomfort in the work place it was not such to prevent reinstatement as well as 
wages from time of dismissal to reinstatement—Declared Accordingly—Woodberry N.M. v. Koolan Island Club Inc—No. 739 
of 1991—Gregor C.—16/12/92—Golf Club  

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed loss of temper and abrapt behaviour was a result 
of being unhappy with re-occurrence of incomplete preparation work—Respondent argued re-employment had been on condition 
that his attitude and loud behaviour must cease—Commission found on evidence that as employee had left work without 
permission and upon returning was aggressive towards management dismissal was not unfair—Dismissed—Martin T. v. COR 
Radiators—No. 81 of 1993—Halliwell S.C.—10/5/93—Metals Manufacturing  
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CUMULATIVE DIGEST—continued 

REINSTATEMENT—continued 
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that reason given for termination was behaviour 

by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant 
argued that he had been offended by the protagonists attitude, had an unblemished work record—Respondent argued that it was 
company policy to dismiss employees for fighting and in the event of reinstatement not to award wages for period between 
dismissal and reinstatement—Commission found on evidence although action constituted misconduct it was not of such a nature 
to warrant termination and ordered that payment of wages since dismissal be made—Granted—T.W.U. v. Tip Top 
Bakeries—No. CR77 of 1993—Parks €.—3/5/93—Bread Manufacturing    

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and for further and better particulars 
in main application—Commission found that Applicant was entitled to see information relevant to himself and ordered that 
personal file be produced—Applicant in main application argued that he was told derogatory things regarding his performance 
after he had been assured he was doing a good job, that he had been relieved of some of the duties and was unsure as to why 
his services were terminated—Respondent argued that employee had repeated counselling and warnings and had not complied 
with lawful instructions—Commission reviewed authorities and found on evidence that Applicant was given less and less work, 
that Respondent had given a disproportionate amount of weight to employees' stress condition and that decision to terminate 
contract of employment was harsh and unfair and ordered wages to be paid from dismissal to reinstatement—Granted—Ferguson 
P.N. v. W.M.C.L. (Petroleum Division)—Nos. 257 and 373 of 1992—Gregor C.—3/2/93—Petroleum  

Appeal against decision that employee was guilty of an act of misconduct—Appellant sought reinstatement to former position—PS AB 
reviewed the various Acts and found on evidence that Appellant had not breached the Regulations as he was acting in the 
discharge of his official duties and statutory responsibilities, had little choice but to comply with formal request of his Minister 
and that the delegate had taken an excessively restrictive or narrow interpretation of the Act—Upheld—Metaxas J. v. Public ■ 
Service Commissioner—No. PSAB 1 of 1993—Negus C. Leadbetter/Rea—21/5/93—Public Service  2Appeal against decision of Commission (73 WAIG 420) re interim order to reinstate employees—Appellant argued decision was 
of such importance that an appeal should lie—Full Bench reviewed authorities and found issue was dead and had been considered 
in other cases—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and Others—Appeal No. 1598 of 1992—Sharkey P., Halliwell S.C., 
Beech C.—27/5/93—Mining (Iron Ore)  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant umpn 
argued that the dismissal was a gross over-reaction to what was a private incident and not related to his employment- 
Respondent argued that Applicant had breached the code of conduct, that he had a record of unsatisfactory service and the 
company had lost confidence and trust in him—Commission found that whilst there was a conflict of evidence it preferred that 
of the Respondent and that dismissal in this instance was neither harsh nor unfair—Dismissed—A.D.S.T.E. v. Hamersley Iron 
Pty Limited—No. CR22 of 1993—Fielding C.—13/5/93—Iron Ore      

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the Supervisor in giving him a warning had 
threatened to sack him—Respondent argued that employee had had several warnings and despite these had not improved and 
was left with no alternative but to effect dismissal—Commission reviewed authorities and found on evidence that Applicant's 
conduct at the time in refusing to accept written warnings and previous work history justified termination of contract of 
service—Dismissed—Read F.J. v. Arimco Mining Pty Ltd—No. 40 of 1993—Gregor C.—3/5/93—Goldmining  

Application for Order re site allowance and for Rest and Recreation Leave to be available on a 10 week cycle by consent—Parties 
argued that claim was warranted on the basis that the disabilities associated with the project were in excess of those provided 
for under awards applicable as well as a commitment to a two tiered approach to enterprise bargaining on site—Commission 
was satisfied that the claim was consistent with the State Wage Principles and split the application to enable residual matter 
to be heard at a later date—Granted—United Construction Pty Ltd and Others v. M.E.W.U. and Others—No. CR602(A) of 
1992—George C.—19/2/93—Construction  

SAFETY  
Conference re use and intended use of chemical product—Applicant union expressed grave concerns about the effects on health and 

safety of the use of this product on site, indicated a preference for alternatives to be used and placed a ban on performance work 
so that Respondent company had not proceeded with further spraying—Commission adjourned conference to allow parties to 
produce more information and found on evidence that product was sufficiently hazardous to health and issued an mterim order 
preventing its use pending further examination of matter—Ordered Accordingly—B.L.F. v. Universal Constructions—No. C 
735 of 1992—Beech C.—18/12/92—Construction    

Conference referred re wages claim for payment for time lost due to disrupted water supply to the site resulting in hygiene and health 
problems—Respondent argued that no entitlement to payment was due as employees had left the site without authority and 
reasonable cause—Commission reviewed authorities and found that the event was beyond management's control and that site 
management had reacted quickly and had done what was possible to remedy the situation—Dismissed—B.TA. v. B.M.A.—No. 
CR632 of 1992—Beech C—29/1/93—Construction ; ;■••• 

Conference referred re dispute over termination of employee for alleged breaches of safety and neglect of duty—Applicant union 
argued that the allegations were incorrect and unjust and sought reinstatement and compensation—Respondent argued that 
employee had a history of continued breaches of policy and safety therefore had no alternative but to dismiss him from 
service—Commission reviewed authorities and found on evidence that the employer had not breached its right to terminate 
contract of service therefore application must fail—^Dismissed—A.W.U. v. BHP Minerals Limited—No. CR614 of 
1992—Gregor C.—24/12/92—Mining    

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C.—3/3/93— 
Rail   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

Conference referred re relocation of employee following work related injury—Applicant union argued that employee was physically 
. and mentally able to continue in position and relocation with altered conditions of employment was unfair—Commission found 
on evidence that risk of further injury was apparent and respondent's decision of relocation was reasonable—Declared 
Accordingly—M.I.E.U. v. W.A.M.C.—No. CR 525 of 1992—Parks C—31/03/93—Meat  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C.—23/03/93—Welfare      
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SAFETY—continued 
2Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 

Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CC, Gregor C.—24/03/93—Construction  

Conference referred re claim for reinstatement on the grounds of unfair dismissal without loss of entitlements—Union argued 
company disregarded any fair and reasonable procedural methods when investigating incidents, performance and other options 
including retraining should have been examined—Respondent argued that previous warnings had been given—Commission 
reviewed authorities and found that as senior staff had counselled employee at each incident no denial of natural justice had 
occurred—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR749 of 1992—Beech G—12/5/93—Mining  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

SHIFT WORK— 
Application for interpretation of an award re whether it is a requirement that the department concerned obtain agreement from each 

person working a shift sequence rotation before changing the rotation to day shift, afternoon shift and night shift—^Applicant 
union also sought clarification as to what constituted a shift cycle and what day of the week it commenced—Commission 
analysed clauses and found that as the rosters were erected on a group basis, a single agreement between the relevant department 
and the employees working the roster was sufficient—Commission further found that a shift cycle constituted 28 consecutive 
days commencing on Sunday at a frequency of 28 day rests irrespective of whether an employee was rostered for day, night 
or afternoon shift—Decision Issued—C.M.E.T.S.U. v. Hamersley Iron Pty Limited and Others—No. 742 of 1992—Fielding 
C—:23/2/93—Iron Ore  801 

SICK LEAVE— 
Application for allegedly denied contractual entitlements re payment for accrued sick days in redundancy package—Applicant argued 

that all sick leave payments were due—Respondent argued that redundancy entitlements were those prescribed in an agreement 
applicable to Salaried employees—Commission reviewed authorities and found on evidence in favour of applicant—Granted— 
Padman K.R. v. Lanes Biscuits Pty Ltd (ACN 052 863 724}—No. IMS of 1992—Salmon C—25/02/93—Food 
Manufacturing   1056 

Appeal against assessment of Long Service Leave contribution to Construction Industry Long Service Leave Payments 
Board—Applicant argued employee was not performing work within a prescribed classification whilst on workers 
compensation—BOR reviewed CIPPLSL Act and found as a contract of service existed at the relevant time the Applicant was 
liable to make contributions—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Long Service Leave Payments 
Board—Wishart/Beech/Jones—21/5/93—Construction   1594 

STAY OF PROCEEDINGS— 
Application for stay of order re breach of award pending appeal to Full Bench—Appellant argued that there was a serious issue to 

be tried in that an adjournment had not been granted, insufficient evidence of respondency and question of what were expenses 
and what were interest amounts payable on a visa card debt subject of the claim—Respondent argued that the employee suffered 
financial loss and hardship and this was a matter of balance of convenience—^President found that there was a serious issue 
to be tried therefore stay should be granted—Ordered Accordingly—Grade Pty Ltd (formerly World Enzymes Pty Ltd) v. 
McCorry G., Department of Productivity and Labour Relations—No. 1391 of 1992—Sharkey P.—25/11/92   

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Appellant argued that there was a 
serious issue to be tried due to his financial position—President found that the balance of convenience did not favour the 
Appellant and that order of the Commission should take precedence over any liabilities—^Dismissed—Austware Pottery v. Halls 
M.—No. 1407 of 1992—Sharkey P.—3/12/92—Pottery Sales  

Application for stay of order re enforcement of award—^President found that whilst there was a serious issue to be tried in terms 
of interpretation of award the balance convenience did not favour the Applicant—^Dismissed—Eltin Open Pit Operations Pty 
Ltd v. Metals and Engineering Workers' Union—No. 1524 of 1992—Sharkey—24/12/92—Mining  

■•Application for stay of order re re-employment of workers and no industrial action, pending appeal to Full Bench—Applicant argued 
order effectively stayed an order of the Full Bench and was without jurisdiction—^President found a serious issued to be tried, 
balance of convenience favoured Applicant, however stay should cease to operate as and from the date of any IAC order before 
the Full Bench appeal was determined—Granted—Newcrest Mining Limited v. M.E.W.U.—No. 103 of 1993—Sharkey 
P.—15/2/93—Mining   

■•Application for stay of order re reinstatement pending appeal to Full Bench—Applicant argued balance of convenience favoured 
it as it was unlikely that the Respondent could properly reintegrate into police force when there was an outstanding appeal and 
would suffer no loss of entitlements if appeal was dismissed—^Respondent argued stay would make appeal nugatory and there 
was no substance to the grounds of apped—President stated it was his duty to determine if a serious issue was to be tried, but 
not the appeal and found in favour of the Applicant—Granted—Commissioner of Police and Another v. Smith D.J.—No. 150 
of 1993—Sharkey P.—22/2/93—Police  

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—^Applicant argued legal proceedings 
could be necessary to recover the sum ordered to be paid if the appeal was successful—^President was satisfied there was a serious 
to be tried—President was not satisfied that Respondent did not have the means to pay back monies and that balance of 
convenience favoured the Respondent having particular regard to the fruits of his litigation—^Dismissed—SGS Australia Pty 
Ltd v. Taylor T.—No. 36 of 1993—Sharkey P.—4/3/93—Wool  

Application for stay of order pending appeal to Full Bench re matter of denied contractual entitlements—^President was satisfied that 
there was no strong opposition to application and ordered subject monies to be paid into a trust account pending hearing and 
determination of appeal—Granted—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art v. Tbgnolini B.J.—No. 489 of 
1993—Sharkey P.—19/4/93—Retail—Art Gallery  

Appeal against decision of Commission (73 WAIG 814) re denied contractual entitlements—Appellant sought adjournment of 
proceedings although failed to attend hearing—Full Bench reviewed authorities and found on evidence that despite reasons being 
given for Appellant's non-attendance, there was not sufficient put before it to establish that justice of the matter required that 
there be an adjournment—^Dismissed—WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art v. Tognolini B.J.—Appeal No. 
426 of 1993—-Sharkey P., Coleman C.C., Negus C.—21/5/93—Retail (Art)  



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

CUMULATIVE DIGEST—continued 

SUPERANNUATION— 
Application to vary award re inclusion of benefits and arrangements for superannuation coverage by consent—Respondent union 

secretary treasurer sought leave to intervene to object to award being amended as consent previously signified had not been 
validly given and sought adjournment of proceedings—^Applicant employers argued that the variation would serve the purpose 
of providing procedures to be observed by both employers and employees and in relation to selection and contribution to a 
fund—Commission found on evidence that it had not been persuaded that the fund preferred by the intervenor's faction was 
any more beneficial than those named in the claimed clause—Granted—W.A.H.H.A. v. F.L.A.I.E.U.—No. 386 of 1992—Parks 
C—2/2/92  

Application for allegedly denied contractual entitlements re superannuation payments—Respondent argued that the Commission did 
not have jurisdiction as claim was not an industrial matter in that the matter was between the Trustees of the scheme and the 
Applicant—Commission found on evidence in favour of Respondent—Dismissed—Ford P.J.H. v. Kaiser Engineers Australia 
Pty Ltd—No. 26 of 1993—Salmon C.—29/3/93—^Engineering  

Application for allegedly denied contractual entitlements re outstanding commissions, one months pay in lieu of notice, wages, 
superannuation benefits and bonuses—Applicant argued that the charge from monthly to weekly salary payment had meant that 
he was owed remuneration, one days pay and that he had amassed bonus credits beyond the qualifying balance—Respondent 
argued that employee had been advised of the superannuation scheme and that Applicant had not objected to the change in salary 
payment to weekly intervals—Commission found on evidence that claim for one day of pay, one weeks pay in lieu of notice 
and commission had been made out—Ordered Accordingly—Hansen 1. v. Shazabak Pty Ltd t/a Roy Weston Real Estate—No. 
1239 of 1992—Parks C.—30/3/93—Real Estate  

TALLIES— 
Conference referred re size of slaughter team and tally payments—Applicant argued employees were losing money on new teams 

and sought the previous tally system be reintroduced—Commission found on evidence that the matter had been previously settled 
through agreement and that left nothing to arbitrate—Dismissed—M.I.E.U. v. W.A.M.C.—No. CR 597 of 1992—Greeor 
C.—17/3/93—Meat    1082 

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission etxed in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—^Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C.—8/4/93—Meat  1205 

TECHNOLOGICAL CHANGE— 
Application to vary Award re Wages—Applicant argued claim was a Special Case, on the basis of an agreement and understandings 

and sought extension of salary points—Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  1027 

TERMINATION— 2Appeal against decision of Commission (72 WAIG 1630) re reinstatement on the grounds of unfair dismissal—Appellant argued 
Commission erred in law by dealing with the application as if it were an appeal, failed to make findings on conflicting evidence 
that the dismissal was not summary and could not be dealt with as if it were and a level of participation in a fight almost inevitably 
leads to dismissal—Respondent argued it was open to the conference to find an employee was a participant rather than victim 
and the existence of a policy had no impact on the innocence or otherwise of a person involved—Further it was not for the 
Commission to take the role of employer—Full Bench reviewed authorities and found it should not go outside the "Undercliffe 
Tfcst" and that merely because a dismissal occurs in accordance with a communicated and adopted policy, does not mean it 
is ipso facto fair or unfair—Full Bench found Commission did not err in its discretion, its view of the evidence, misuse its 
advantage of seeing wimesses and there was no obstacle to reinstatement—Dismissed—Robe River Iron Associates v. 
C.M.E.W.U.—No. 850 of 1992—Sharkey P., Halliwell S.C., Parks C.,—11/12/92  

Appeals against decision of Commission (72 WAIG 1381) re order for reinstatement and payments of entitlements for unfair 
dismissal—Appellant argued Commission had erred in finding that Respondent's employment contract was binding on company 
and that the actions of employee did not amount to gross misconduct—Full Bench reviewed authorities and found on evidence 
that whilst the dismissals were unfair, there had been an irretrievable breakdown in the employment relationship which in the 
Full Bench's discretion it would be inappropriate to order reinstatement—Upheld—Gawooleng Dawang Inc v. Lupton B.A. 
and Others—Appeal Nos. 548, 549 and 550 of 1992—Sharkey P., Beech C., Negus C—26/11/92—Health  

^ross Appeals against decision of Commission (72 WAIG 575) re denied contractual entitlements—Appellant employer argued 
Commission had erred in finding an implied notice period and that the order was beyond the Commission's power—Appellant 
employer argued Commission erred in ordering a payment of three months when it had held that the reasonable notice was six 
months—Full Bench reviewed authorities and found on evidence there was clearly no established right to summary dismissal, 
no improper conduct or insubordination and therefore no obstacle that the employee was entitled to reasonable notice—Full 
Bench did however find Commission erred in revising its finding that a reasonable term of notice was six months—Dismissed 
and Upheld—Slee and Stockden Pty Ltd v. Blewitt J.D.—Nos. 340 and 349 of 1992—Sharkey P., Kennedy C, Parks 
C.—3/12/92—Accountants   2Appeal against decision of Commission (72 WAIG 1170) re unfairness of and rescinding of notices of termination by 
retrenchment—Appellant argued there had been no challenge to the number of redundancies or the right to select persons it 
would terminate—Appellant further argued Commission erred in failing to find the dismissals unfair by comparison with other 
employees—^Respondent argued Appellant had failed to consult and had acted autocratically—Full Bench reviewed authorities 
and found although the application of criteria by which the employees were selected gave rise to elements of procedural 
unfairness, it did not render the terminations harsh and unjust—In Supplementary Reasons Full Bench found the error in law 
required the decision be quashed—Upheld—Newcrest Mining Limited v. A.W.U. and Another—No. 624 of 1992—Sharkey 
P., Coleman C.C., Salmon C.—15/12/92—Mining  

Appeal against decision of Commission (72 WAIG 850) re discontinued claim for denied contractual benefits and order that dismissal 
was unfair—Appellant sought that matter be discontinued—Respondent argued that an order for costs ought to be granted in 
that matter had been dealt with by two Commissioners previously—Full Bench reviewed jurisdiction to award costs and found 
that there were no provisions for expenses of litigants instructing one's Counsel in the Supreme Court Scale therefore claim 
ought to be dismissed—Dismissed—Brailey D. v. Mendex Pty Ltd t/a Mair and Co. Maylands—No. 404 of 1992—Appeal No. 
404 of 1992—Sharkey P., Halliwell S.C., Salmon C—17/11/92—Real Estate    

Conference refetred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent employer 
argued that employees hid disobeyed a lawful order to return to work therefore termination was justified—Commission found 
on evidence that the prescribed award finishing time was later than the "knock-off* time for Friday therefore the Respondent 
was lawfully able to require an employee to work beyond past agreed practice with advance notice—Ordered and Declared 
Accordingly—M.I.E.U. v. Goomalling Abattoirs—Nos. CR 596, CR 613 and CR 628 of 1992—Halliwell S.C.—11/12/92— 
Meat   
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TERMINATION—continued 
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that under award provision 

employee should not have been made redundant and that given the size of the Respondent's operation it should have retained 
all the carpenters and employee in question—Respondent argued that it was suffering from economic pressure of the times as 
the work was being done by others—Commission reviewed authorities and found on evidence that Applicant's permanency 
was equivalent to Sat of any other permanent employee—Commission further found on evidence that Respondent had more 
maintenance employees than it had maintenance work—Dismissed—C.M.E.T.S.W.U. v. Myer Stores Limited—No. CR 636 
of 1992—Beech C.—21/12/92—Retail  

Application for allegedly denied contractual entitlements re payment in lieu of notice—^Applicant argued that his continuing presence 
on site was on the same basis as his original contract of employment with two weeks on site and one week off—Respondent 
argued that the request for Applicant to remain on site to help de-commissioning a mine site was on the understanding that he 
would work that time "straight" and that he abandoned his employment—Commission found on evidence that Applicant had 
discharged the onus of establishing his case, however he was not entitled to a further notice period—Granted in Part—Adizhes 
Z. v. Eon Metals NL (Receiver/Manager Appointed)—No. §68 of 1992—Beech C.—18/12/92—Mining  

Conference referred re summary dismissal of an employee for alleged misconduct—^Applicant union argued that employee had been 
terminated primarily because he had raised matters concerning his rate of pay and non payment for holiday and late night trading 
with Respondent—^Respondent argued that termination was justified after the use of bad language towards him by the employee, 
that he had been warned previously and that he had been paid in lieu of notice as well as other entitlements—Commission found 
on evidence that employee had been provoked and that misconduct was not such as to warrant termination of 
employment—Ordered Accordingly—S.D.A.E.A. v. MacGuire D. t/a Handy Dans Discount Hardware and Hire—No. CR 508 
of 1992—Salmon C—19/11/92—Hardware  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employee had not 
been smoking in the loading dock on the occasion for which the dismissal occurred—Respondent argued that temination was 
warranted as he had previously been warned both verbally and written—Commission found that employee had disregarded the 
policy and that as there was conflicting evidence case must fail in that it was not possible to prefer evidence of one witness 
over the other then the case must fail—Dismissed—S.D.A. v. Myer Stores Limited—No. CR650 of 1992—Beech 
C—-20/1/93—Retail   

Conference re termination of three employees—Applicant Union sought that dismissed employees be retained in employment pending 
Industrial Appeal Court hearing—Respondent argued that Commission lacked jurisdiction and that matter be dismissed— 
Commission reviewed authorities and found on evidence that retaining the employment of employees was an appropriate interim 
measure—Granted—M.E.W.U. v. Newcrest Mining Limited—No. C2 of 1993—Beech C.—20/1/93—Mining  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that dismissal 
occurred without warning and without regard for work record—Respondent argued Applicant had abandoned her employment 
and that reinstatement could not occur due to bad work relationship with sujrervisor—Commission found on evidence that as 
alternative duties were given to Applicant dismissal was not unfair—Dismissal was not unfair—Dismissed—Clode LB. v. 
Broome In-Flight Catering—No. 1121 of 1992—Kennedy C.—8/1/93—Catering  

Conference referred re dispute over termination of employee for alleged breaches of safety and neglect of duty—Applicant union 
argued that the allegations were incorrect and unjust and sought reinstatement and compensation—Respondent argued that 
employee had a history of continued breaches of policy and safety therefore had no alternative but to dismiss him from 
service—Commission reviewed authorities and found on evidence that the employer had not breached its right to terminate 
contract of service therefore application must fail—Dismissed—A.W.U. v. BHP Minerals Limited—No. CR614 of 
1992—Gregor C.—24/12/92—Mining  

Application for unfair dismissal—Applicant claimed that due to late payments of lieu of notice dismissal was not effected in 
accordance with award—Respondent argued that dismissal was given by paying wages in lieu of notice and other benefits 
according to the award but through electronic funds transfer an unforeseen delay arose—Commission found on evidence that 
dismissal was not summary—Commission also found on evidence that no loss of remuneration was suffered by Applicant and 
dismissed claim for costs—Dismissed—Richardson J.D. v. Veale Corporation t/a Engine Parts W.A.—No. 1420 of 1992—Parks 
C.—18/1/93—Sales Representatives  

'Appeal against decision of Full Bench (71 WAIG 3150) re unfair dismissal—Appellant argued Full Bench failed to adequately set 
out the findings of fact and reasoning process which led to its conclusions and acted on a view of the facts which could not 
be reasonably entertained which resulted in a perverse and plainly wrong decision—Industrial Appeal Court reviewed authorities 
and found the finding of redundancy was not a discretionary finding, it did not give rise to the same consideration of unfairness 
as did a dismissal for misconduct and the Full Bench erred in approaching its task on the basis of a discretionary decision—IAC 
further found Full Bench had entertained submissions not raised with the Commission at first instance and allowed matters not 
properly before it to affect its decision—Upheld—Gromark Packaging v. F.M.W.U.—IAC Appeal No. 25 of 1991—Franklyn 
L, Nicholson L, Owen L—6/11/92—Packaging  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that Applicant 
had made unsubstantiated comments on the job security of another employee and had not been dismissed but had terminated 
her own employment—Commission found on evidence that Applicant had committed a breach of trust, she had tendered her 
own resignation therefore jurisdiction did not arise for reinstatement which would have created serious disharmony in the 
workplace—Dismissed—Thatcher T. v. Minesite Motors and Contracting—No. 1408 of 1992—Gregor C.—24/2/92— 
Mining   

Conference referred re claim for reinstatement without loss of entitlements on the grounds of summary unfair dismissal—Applicant 
argued that her maternity leave had been extended several times and that she had not been given any warning that her job was 
in jeopardy—^Respondent argued that employee had not returned to work at the expiration of her leave, that she had shown an 
indifference to her employment and was therefore not taking her responsibility as an employee seriously—Commission found 
on evidence that Applicant had not deliberately set out to ignore her obligations therefore her summary dismissal was not 
warranted—Granted—F.C.U. v. Carnarvon Medical Service Aboriginal Corporation—No. CR568 of 1992—Parks C.— 
13/1/93—Medical   

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C.—3/3/93— 
Rail   

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that as prior warnings had 
been given to employee termination with payment of benefits and a week in lieu of notice was just and not unfair—Commission 
reviewed authorities and found on evidence that the decision taken by management was not harsh, unjust or 
unreasonable—Dismissed—S.D.A, v. Woolworths (WA) Ltd—No. CR17 of 1993—Beech C.—5/3/93—Retail  

Application for reinstatement to a position of lower rank on the grounds of unfair dismissal—^Applicant argued his conduct was a 
result of the employer's failure to have proper regard for his safety, health and welfare from working in conditions which led 
to a build-up of stress and frustration—Further the Applicant had had an exemplary record for past service, the circumstances 
of the incident mitigated the seriousness of the offence and the financial consequences would be harsh and severe and course 
of disciplinary action short of dismissal was open—Respondent argued Ray and Kelly Case were not appropriate 
procedures—Commission found on evidence that there was no indication of a premeditated assault contrary to Respondents 
findings—Commission having regard to all the matters and circumstances found on the Undercliffe test there had been an unfair 
dismissal—Commission accepted that Applicant regretted remarks and comments made in anger and thus found no problems 
as a consequence of reinstatement—Granted—Smith DJ. v. Minister for Police and Another—No. 1551 of 1992—Halliwell 
S.C.—26/1/93—Police   
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TERMINATION—continued 
Applications for allegedly denied contractual entitlements and declaration that summary dismissals were unfair—^Applicants also 

sought interest to be paid as well as costs—Respondent argued that the claim was vexatious and an abuse of process due to 
proceedings before Supreme Court and that named Respondents were not true employers therefore Commission did not have 
jurisdiction to entertain claim—Commission found on evidence that as the "Company" itself were the employers and not the 
Respondents, the Commission was without jurisdiction and that the contract of employment had never become formalised in 
the legal manner—Dismissed—Michael J.M. and Another v. Ridgeway B.M. and Others—Nos. 1717 and 1718 of 1991—Parks 
C.—9/2/93—Electronics     

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Respondent argued that worker had breached 
danger tagging regulations—Commission found on evidence and upon inspection of site that the Applicant did not breach the 
specific terms of the Regulation and dismissal was therefore industrially unfair—Granted—A.E.E.F.E.U. v. BHP Iron 
Ore—CR674 of 1992—Gregor C.—12/2/93—(Iron Ore) Mining  

'Appeal against decision of Full Bench (72 WAIG 1994) re reinstatement on the grounds of unfair dismissal—Appellant argued, 
inter alia. Full Bench erred by substituting its own views on the question of unfairness without identifying errors on the part 
of the Commission which justified the substitution of its views on the evidence—IAC reviewed authorities, s.44 and s.49 of 
the I.R. Act and found Commissions' reasons clearly paid no attention to matters which went to unfairness of the dismissal 
and Full Bench was entitled to take into account not only matters raised in the grounds of appeal but others which it considered 
appropriate—IAC found no question of law supported by fact and references to summary dismissal did not address the 
issue—Dismissed—BHP Iron Ore Limited and T.W.U.—IAC Appeal No. 11 of 1992—Rowland J., Franklyn J., Nicholson 
J.—5/2/93—Iron Ore  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employee merely 
questioned the Respondent's policy which he felt his freedom of speech was being infringed and that he had a fustory of good 
work performance—Respondent employer argued that employee was guilty of harassment of 'independents' and that 
reinstatement would be an endorsement of unacceptable behaviour—Commission found on evidence that freedom of speech 
was not absolute and that Respondent would be in dereliction of duty if it had not acted therefore termination was not harsh 
or unfair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Limited—No. CR 42 of 1993—Fielding C.—22/3/93—Iron Ore .. 

2Appeal against decision of Commission (72 WAIG 1626) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission failed to give proper weight to the evidence and erred in holding her personally 
responsible for all debts complained of by the Respondent—Respondent argued reasons for Appeal were so inadequate as to 
constitute an error at law—Full Bench reviewed authorities and found Commission had not erred in its discretion and in written 
Reasons—Dismissed—Beale G. v. Curtin Consultancy Services Limited—Appeal No. 870 of 1992—Sharkey P., Fielding C, 
George C.—9/03/93—-Business Services  2Appeal against decision of Commission (72 WAIG 1838) re Unfair dismissal claim—Appellant argued Commission misinterpreted 
the evidence and should have found that the money she appropriated was a tip and that she believed she was acting in accordance 
with the Respondent's accepted practice—Appellant further argued that she had not adequately remonstrated the matter with 
management—Respondent argued that because the Commission did not refer to the demeanour of wimesses it did not mean 
it had not considered them—Full Bench reviewed authorities and found no miscarriage of discretion on the facts and no 
procedural irregularity—Dismissed—"C" v. Quality Pacific Management Pty Ltd—Appeal No. 1015 of 1992—Sharkey P., 
Fielding C., Salmon C.—31/03/93—Restaurants, Hotels and Clubs  

'Appeal against decision of Full Bench (73 WAIG 20) to quash Commission Order to rescind notices of termination—Appellant 
argued that Full Bench misinterpreted effect of earlier decisions which should have been looked at afresh and that a concept 
of industrial fairness akin to natural justice demanded consultation between employer and employee groups in relation to 
redundancies—IAC reviewed authorities and found Full Bench was not wrong in placing reliance on the fact that no evidence 
was led to indicate that others should be retrenched and, having found that the Commission had failed to take account for several 
important factors, it was obliged to resolve the matter itself—Dismissed—M.E.W.U. v. Newcrest Mining Limited—IAC Appeal 
No. 1 of 1993—Rowland J., Franklyn J., Nicholson J.—26/02/93—Mining  

Applicant for reinstatement on the grounds of unfair dismissal—Applicant argued that he was not given a fair opportunity, enough 
guidance and help from management—Commission found on evidence that failure to fill out inspection forms was significant 
and dismissal was not unfair—Dismissed—Borck G. v. Midas Australia Pty Ltd—No. 1536 of 1992—Beech C.—22/03/93— 
Motor Vehicle  
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Applications for allegedly denied contractual entitlements—Applicants argued that they had a fixed contract for a further six months 
which was wrongly terminated and sought to recover wages, payment for accrued annual leave, removalist and rental expenses, 
superannuation and two weeks pay in lieu of notice—Respondent argued that termination was warranted as employees had 
breached their duty of fidelity to the employer—Commission found on evidence that Applicants' employment had been unfairly 
terminated and that claim for lost wages and rental expenses had been made out—Granted—Meyer M.A. and Another v. Silver 
Sands Timeshare Ltd—Nos. 872 and 873 of 1992—Fielding C.—8/03/93—Hospitality  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee claimed excessive hours and 
non applicable penalty rates—Commission found on evidence dismissal was unjustified, employee was due reasonable notice 
but reinstatement was not available due to respondent's financial situation—Granted in Part—Nichols F. v. James Richardson 
Coiporation Pty Ltd—No. 1622 of 1991—Parks C.—18/11/91—^Transport  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that she had objected to proposed changes to 
her conditions of employment which had led to her termination—Respondent argued that Applicant had engaged in a heated 
verbal abuse which left him no alternative to end contract of service—Commission found on evidence that whilst termination 
was unfair it was not in the best interests to all parties concerned to order reinstatement—Dismissed—Murphy D. v. Starling 
Reading Real Estate—No. 60 of 1993—Salmon C.—2/4/93—Real Estate  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C.—23/03/93—Welfare  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued Pepiers' Case denied the Commission's 
jurisdiction and that employee overstated hours worked and was overpaid—Commission determined it had the power to continue 
and found on evidence that dismissal was unfair but reinstatement was not available in the circumstances—Declared 
Accordingly—Weller D.E. v. James Richardson Corporation Pty Ltd—No. 1592 of 1991—Parks C.—2/04/93—^Transport... 2Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 
Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
Mid Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—^Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CC, Gregor C.—24/03/93—Construction  2Appeal against decision of Commission (72 WAIG 1849) re unfair dismissal claim—Appellant argued Commission erred in law 
and fact by relying on hearsay evidence and unproven events and that the manner of dismissal was accepted as being flawed 
by the Commission—Respondent argued that Appellant had failed to discharge the onus of proof upon him and that there had 
been an irretrievable breakdown in the employment relationship which would make reinstatement impractical—Full Bench 
reviewed authorities and found on evidence that Commission at first instance had not misused its advantage of observing 
witnesses or misapprehended evidence and in finding that, the element of procedural fairness did not make the dismissal 
unfair—^Dismissed—Van Witsen W.E. v. World Services and Construction Pty Ltd—No. 1012 of 1992—Sharkey P., Gregor 
C, Parks C.—19/03/93—Mechanical Engineering  
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TERMINATION—continued 2AppeaI against decision of Commission (72 WAIG 2074) re denied contractual entitlements—Full Bench at first instance granted 
an extension of time for Appellant to lodge appeal—Appellant in main application argued that Commission erred in ordering 
payment of commission when there was uncontroverted evidence that Respondent filayed no part in the sale of the property, 
that once employment ceased. Respondent had no right to a claim in respect of listing property and that amount incurred in 
excess advertising had to be taken into account in terms of what entitlements were due to Respondent—Full Bench reviewed 
authorities and found on evidence that Commission at first instance did not err in establishing that Respondent was entitled 
to commission, that deduction of monies for excess advertising was not permissible pursuant to contract of service and the 
Commission did not have jurisdiction to require payment of that sum—Dismissed—Esze T.G. t/a Tbm Esze Real Estate v. Layer 
J.E.—Appeal No. 1259 of 1992—Sharkey P., Halliwell S.C., Beech C.—8/4/93—Real Estate  

Appeal against decision of Commission (72 WAIG 1843) re dismissed claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Appellant argued that Commission at first instance failed to take into proper consideration the 
role and application of procedures set out in the "teacher appraisal" process of an award and whether the Appellant had been 
adequately warned and counselled by the Respondent of her perceived shortcomings and given a decent interval to show 
improvement in performance—Full Bench reviewed authorities and found on evidence that whilst the Commission erred in 
finding that a professional did not need to be warned that his employment was in jeopardy and that a letter constituted 4 years 
notice did not err in finding that Appellant had been given ample warning about her teaching competence as a teacher which 
led to the ultimate dismissal—Peters S.L. v. Penrhos College—Appeal No. 1016 of 1992—-Sharkey P., Salmon C., George 
C.—4/5/93—Education  

2Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that the Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
C—10/5/93—Timber  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that conduct of employee 
was completely out of character and that he was a victim of circumstances—^Respondent employer argued that employee was 
warned twice and that consequence of being guilty of such conduct would result in termination—Commission found on evidence 
that the Respondent had neither been harsh nor unfair in termination of contract of employment—Dismissed—M.E.W.U. v. 
Hamersley Iron Pty Limited—No. CR41 of 1993—Fielding C.—6/4/93—Iron Ore  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
claimed that employee had been using office vehicle solely for work purposes and had not used the vehicle for private 
mileage—Respondent argued that by using vehicle for private use without prior permission the employee had knowingly 
breached an employment rule—Commission found on evidence in favour of Respondent—^Dismissed—F.M.W.U. v. Royal 
Society for Prevention of Cruelty to Animals—No. CR88 of 1993—Halliwell S.C.—28/4/93—Animal Welfare  

Appeal against decision of Minister for Community Services to terminate employment for allegedly assaulting detainees—^Applicant 
denied striking and claimed lack of recollection of incident was due to stress—PAB reviewed matter de novo and found previous 
good conduct and unblemished record persuaded it that a penalty less than the ultimatum should be applied to the proven blatant 
disregard for duty of care—Upheld—Lawrence M. v. Hon. Minister for Community Development—No. PSAB 22 of 
1992—Negus C, Farrar/Marshall—29/4/93—Community Services  

Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed loss of temper and abrupt behaviour was a result 
of being unhappy with re-occurrence of incomplete preparation work—Respondent argued re-employment had been on condition 
that his attitude and loud behaviour must cease—Commission found on evidence that as employee had left work without 
permission and upon returning was aggressive towards management dismissal was not unfair—Dismissed—Martin T. v. COR 
Radiators—No. 81 of 1993—Halliwell S.C.—10/5/93—Metals Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—Further hearing after appeal (72 WAIG 1751) which quashed 
original order, to determine appropriateness of reinstatement—Commission reviewed question of industrial harmony and found 
on evidence that whilst there would be some discomfort in the work place it was not such to prevent reinstatement as well as 
wages from time of dismissal to reinstatement—Declared Accordingly—Woodberry N.M. v. Koolan Island Club Inc—No. 739 
of 1991—Gregor C—16/12/92—Golf Club  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that reason given for termination was behaviour 
by him in a non work context made him an unsuitable employee and that work undertaken by him was more consistent with 
that of a permanent employee than a casual—Respondent argued as a preliminary point that as there was no dismissal 
Commission had no jurisdiction as casual employment came to an end due to failure to re-engage employee at end of period 
of employment—Commission reviewed authorities and found on evidence that Applicant signed an employment declaration 
which indicated casual employment, he received casual loading, therefore there was no dismissal—^Dismissed for Want of 
Jurisdiction—Beck K.M. v. Argyle Diamond Mines Pty Ltd—No. 1379 of 1992—Gregor C.—6/5/93—Mining  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant 
argued that he had been offended by the protagonists attitude, had an unblemished work record—^Respondent argued that it was 
company policy to dismiss employees for fighting and in the event of reinstatement not to award wages for period between 
dismissal and reinstatement—Commission found on evidence although action constituted misconduct it was not of such a nature 
to warrant termination and ordered that payment of wages since dismissal be made—Granted—T.W.U. v. Tip Tbp 
Bakeries—No. CR77 of 1993—Parks C.—3/5^3—Bread Manufacturing  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and for further and better particulars 
in main application—Commission found that Applicant was entitled to see information relevant to himself and ordered that 
personal file be produced—Applicant in main application argued that he was told derogatoiy things regarding his performance 
after he had been assured he was doing a good job, that he had been relieved of some of the duties aiS was unsure as to why 
his services were terminated—Respondent argued that employee had repeated counselling and warnings and had not complied 
with lawful instructions—Commission reviewed authorities and found on evidence that Applicant was given less and less work, 
that Respondent had given a disproportionate amount of weight to employees' stress condition and that decision to terminate 
contract of employment was harsh and unfair and ordered wages to be paid from dismissal to reinstatement—Granted—Ferguson 
P.N. v. W.M.C.L. (Petroleum Division)—Nos. 257 and 373 of 1992—Gregor C—3/2/93—Petroleum  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that the Supervisor in giving him a warning had 

was left with no alternative but to effect dismissal—Commission reviewed authorities and found on evidence that Applicant's 
conduct at the time in refusing to accept written warnings and previous work history justified termination of contract of 
service—Dismissed—Read F.J. v. Arimco Mining Pty Ltd—No. 40 of 1993—Gregor C.—3/5/93—Goldmining  

Conference referred re claim for reinstatement on the grounds of unfair dismissal without loss of entitlements—Union argued 
company disregarded any fair and reasonable procedural methods when investigating incidents, perfonnance and other options 
including retraiiung should have been examined—Respondent argued that previous warning had teen given—Commission 
reviewed authorities and found that as senior staff had counselled employee at each incident no denial of natural justice had 
occurred—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR749 of 1992—Beech C.—12/5/93—Mining  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union 
argued that the dismissal was a gross over-reaction to what was a private incident and not related to his employment— 
Respondent aigued that Applicant had breached the code of conduct, that he had a record of unsatisfactory service and the 
company had lost confidence and trust in him—Commission found that whilst there was a conflict of evidence it preferred that 
of the Respondent and that dismissal in this instance was neither harsh nor unfair—Dismissed—A.D.S.T.E. v. Hamersley Iron 
Pty Limited—No. CR22 of 1993—Fielding C—13/5/93—Iron Ore  



CUMULATIVE DIGEST—continued 
Page 

TERMINATION—continued 
Conference referred re claim for reinstatement on grounds of unfair dismissal—Applicant Union argued worker was entitled to take 

bread and termination was flawed as Respondent had decided termination was to occur prior to interviewing the worker, denying 
the right to be heard—Respondent argued employer had a reasonable conclusion that worker had taken in excess of entitlements 
and committed an acknowledged instant dismissal offence—Commission reviewed authorities and found on evidence in favour 
of Respondent—Dismissed—T.W.U. v. Tip Tbp Bakeries—No. CR127 of 1993—Halliwell S.C.—28/5/93—Food 
Manufacture           1632 

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued he had been acting as a union official, missed 
meeting due to dental appointment and had not been given warnings of likely dismissal—Commission reviewed authorities and 
found on evidence Applicant was not an unwilling participant in the events leading to his summary dismissal and was guilty 
of misconduct going to the root of his contract of employment—Dismissed—Owens K. v. Swan Portland Cement Limited—No. 
1603 of 1992—Fielding C.—28/5/93—Cement Manufacture  1605 

TRANSFER— 
Conference referred re relocation of employee following work related injury—^Applicant union argued that employee was physically 

and mentally able to continue in position and relocation with altered conditions of employment was unfair—Commission found 
on evidence that risk of further injury was apparent and respondent's decision of relocation was reasonable—Declared 
Accordingly—M.I.E.U. v. W.A.M.C.—No. CR 525 of 1992—Parks C.—31/03/93—Meat   1084 

Application for reinstatement on the grounds of unfair dismissal—^Applicant argueid that the termination was based upon and caused 
by her physical impairment which arose out of an accident she suffered in the course of her work and that the dispute settlement 
procedure was not followed—Respondent argued that due to employee's injuries she was unfit to perform full duties which 
had meant an increased workload on other employees as well as time off work and that she had been offered a transfer which 
she declined—Commission found on evidence that the Applicant had not been denied the processes set out under the Award 
and was unable to discharge the onus of establishing that the termination had been harsh or unfair—Dismissed—Raguse N. 
v. City of Canning—No. 1392 of 1992—Gregor C—23/03/93—'Welfare  1057 

TRAVELLING— 
Conference referred re transportation of employees—Applicant union argued for non-discrimination of employees of same employer 

and sought extra seating on buses for temporary employees—Commission reviewed authorities and found temporary employees 
were required by contract of service to provide own transport and matter should be referred to Commission in Court Session 
as a Special Case—Commission found in favour of Applicant provided fares were reviewed—Declared Accordingly— 
M.E.W.U. v. S.E.C.W.A.—No. CR659 of 1992—Salmon C.—22/3/93—Energy Supply  1347 

UNIONS— 
■•Application for order re compliance with union rules concerning resignation—Respondent Union argued Applicant was still 

employed under an award—President found provided the Applicant had met the pre-conditions of resignation, there was no 
reason why he should not be granted the privilege and sufficient ground for objection had not been established—Granted— 
McAndrew S.E. v. Reynolds K.N. and Others—No. 1374 of 1988—O'Dea P.—11/10/88—Unions  

Application for dismissal of applications for orders restraining Respondent from certain actions during union election and 
authorisation of payments to solicitors under Section 27(1 )(a) of the I.R. Act—Applicant argued unless restrained Respondents 
would misuse organisation resources—President found Applicant's allegations were not supported prima facie and that there 
was one real issue to be tried which was not clearly incapable of succeeding—Granted and Dismissed—Hassan D. v. Smith 
F.S. and Another—Nos. 1252 and 1295 of 1992—Sharkey P.—19/11/92—Unions  

Application for interim orders re union meeting in application for orders re compliance with union rales—President was not satisfied 
there was likely to be a breach of union rales, that on the tests applying to interim orders they should be made and that orders 
would be premature—Dismissed—Jeffery J.R. v. W.A.T.A.E.A.—No. 1903 of 1991—Sharkey P.—23/11/92—Unions  

Application for declaration that Union's membership rales were the same as its Federal Counterpart body—Full Bench allowed 
amendments to account for amalgamation and an error in name—Full Bench found rules substantially the same—Granted—Coal 
Miners' Union—No. 802 of 1992—Sharkey P., Fielding C, Salmon C,—24/12/92—Unions    

Applications for orders re compliance with union rales (continued from 72 WAIG 2533)—^President dealt with a complex array of 
issues arising out of the operations of two separate factions, both purporting to act as the union and conduct business of the 
union—President reviewed authorities, I.R. Act and determined issues including: position of the Secretary, superannuation 
schemes, audit reports, finances, records, various meetings, special general meetings, the validity of resolutions arising out of 
those meetings, persons invalidly holding office, interpretations of the union rales, duty to act bona fide, representation in 
negotiations on behalf of members over award variation, invalid appointments to office, absent and unemployed committee of 
management members, role and appointment of industrial officets/organisers, alleged takeover of membership in fast food and 
retail catering industry by another union, alleged improper and unlawful transfer of funds, appointment of auditors, acting 
appointments, failure to hold meetings, secretary's wages, ALP representation, proposed alteration of rules, DOPLAR 
investigation. Registrar's enquiry and gave reasons and supplementary reasons therefore—President further dealt with 
procedural matters—Ordered Accordingly—Drake M.A. v. Carter L.B. and Others—Nos. 1053, 1478,1479, 1529 of 1991 and 
127 of 1992—Sharkey P.—6/11/92 and 10/2/93—Unions      

Appeal against decision of Commission (72 WAIG 1137) re dismissed application to vary award by inserting Recognition of 
Conscience clause—Full Bench reviewed authorities, I.R. Act, Section 116 of the Constitution and found cases cited were not 
apposite and the Commission at first instance had regard to all those matters to which it was required to have regard and did 
not err in fact of its discretion—Dismissed—Concept Products v. F.P.F.A.I.I.U.—Appeal No. 583 of 1992—Sharkey P., 
Coleman C.C., Salmon C.—3/3/93—Furniture    

Application to vary award re posting of notices—Applicant union sought an amendment which prevented unauthorised removal of 
union notices—Respondent acceded to the union's claim on the condition that a provision was also included to allow the contents 
of notices to be viewed by employer—Commission found on evidence that any unauthorised removal of union notices should 
be proscribed and that award Ire amended to reflect this —Commission further found that employers were eligible to the right 
of prior viewing of notices—Granted—F.M.W.U. v. Canine Security and Alsation Watch Patrol and Others—No. 1086 of 
1992—Parks C.—2512/93—Security      

Application for alteration of union rules re Eligibility for Membership—Applicant to sought coverage of workers employed in Timber 
Industry and argued notices were sufficient to comply with rules and I.R. Act—Full Bench found both union rales and I.R. 
Act compUed with—Granted—C.M.E.T.S.W.U.—No. 1253 of 1992—Sharkey P., Salmon C, Beech C.—17/2/93—Unions . 

Application for alteration of union rules re name and eligibility for membership-Interlocutory Application for adjournment—Full 
Bench found it would be premature to deal with matter prior to determination of a S.66 application—Granted—11 notices of 
objection and 11 notices of intention to intervene—Full bench dealt with procedural matters including exemption from 
Regulation 74, Leave for counsel to appear and one failure to lodge Notice of Objection—Objectors argued there would Ire a 
difficult industrial environment if application was granted due to multiple eligibility for coverage causing demarcation 
disputes—Full Bench reviewed authorities, I.R. Act and found Objectors were directly affected and had a sufficient interest 
to be heard without limitations—Full Bench found, however, inter alia. Objectors cannot become intervenors and dismissal 
applications for intervention—Ordered Accordingly and Adjourned—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C, 
George C.—11/2/93, 25/2/93—Unions  



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1743 

CUMULATIVE DIGEST—continued 

UNIONS—continued 
Application for registration of an organisation by the amalgamation of two existing organisations—Objector argued, inter alia, that 

given the terms of judgement of the Supreme Court in an application for prerogative writs then die whole of the application 
should be re-advertised to give an opportunity to any person to object—Objector further argued application was contrary to 
the object of the I.R. Act due to the potential conflict of interest which arose with the respect to the Objector's employees—Full 
Bench reviewed authorities, I.R. Act and found that a person who sought to object cannot become an intervener and there was 
no right in RRMC to intervene since it had been permitted to object—Full Bench found in the circumstances the so called conflict 
of loyalties was not demonstrated and having regard for the need to encourage union amalgamation, the amalgamation of Federal 
unions related, the reduction of overlapping, the objector's application should be refused—Full Bench found it was in the 
interests of the organisations, its members, to reflect their decision, was satisfied that overlapping between the two organisations 
would be eliminated and that the equity, good conscience and substantial merits of the case required the application be 
granted—Granted—M.E.W.U. and Another—No. 954 of 1992—Sharkey P., George C., Beech C.—26/3/93—Unions  

Application for alteration of union rules re eligibility for membership—^Application for dismissal of application for want of 
jurisdiction—Objectors argued that unless application contained a statement of "the good reason" for overlapping of coverage 
then the only jurisdiction was to refuse the application and alternatively sought application's dismissal under Section 27( 1)—Full 
Bench reviewed authorities and found Section 55(5) of I.R. Act did not delineate Commission's jurisdiction and to dismiss 
application before any evidence was called would be contrary to equity and good conscience—^Dismissed—F.M.W.U.—No. 
1167 of 1992—Sharkey P., Negus C, George C.—29/4/93—Unions  

Application for directions and orders re breach of union rules, legal advice and funding—^Applicant argued that he was unable to 
pay union membership dues, was on sickness benefits and required the union's assistance to pay costs associated with mounting 
legal action in the appropriate jurisdiction—President found on evidence that he could not hear matter as he did not have 
jurisdiction in relation to Federal union's rules and also because the position of the state union was that it would be necessary 
to be substituted as a party—Dismissed—Horsman B.S. v. A.W.U. and Others—No. 267 of 1993—Sharkey P.—7/4/93— 
Unions   

Application for orders re Respondent not to hinder or prevent Applicant taking up duties of Secretary and to ensure access to all 
files, records and other documents of the union—Respondent argued there was conflict of interest in certain lawyers acting for 
the Applicant as they had acted for the federal branch of the union and another union—President allowed appearance of lawyers 
in certain issues—President found real complaint was that privileged or confidential documents of the union might be utilised 
in another action by the Applicant and that the whole point at issue was whether the Applicant was to be permitted to return 
as secretary unhindered and perform her duties under the rules of the union—President found that there was no reason therefore, 
on the authorities, why the lawyers should not act in the matter and there was no conflict of duty or interest established as a 
matter of law or fact—^President reviewed histop' of competing factions within the union and found that the Applicant had not 
abandoned her position nor failed to comply with earlier orders—President found that the balance of convenience fell on the 
side of the Applicant but not absolutely—Granted in Part—Drake M.A. v. Carter L.B. and Others—No. 801 of 1993—Sharkey 
P.—31/5/93—Unions   

Application to alter union rules re Eligibility for Membership—Objectors argued on the basis of an inconsistency with the registered 
name of the union and the possible overlapping eligibility with another union, legal and operating difficulties for the union, 
the inadequacy of notice of objection and of the reasons given for the alteration—Objector further argued section 62 of the I.R. 
to had not been complied with and that the Commission should not register any rule contrary to or inconsistent to any Act 
or law—Full Bench reviewed I.R. Act, authorities, the process for bringing the application to the Commission and found that 
there was no merit in the submission, that Applicant had failed to comply with the Association Incorporation to 1987—Full 
Bench was not satisfied that reasonable steps had been taken to adequately inform the members of the proposed alteration of 
the rules and their rights to object—Refused—S.S.T.U.—No. 1529 of 1992—Sharkey P., Fielding C. Kennedy 
C—24/5/93—Unions   

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in foture—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue the application by 
order—Discontinued—F.L.A.I.E.U. v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued he had been acting as a union official, missed 
meeting due to dental appointment and had not been given warnings of likely dismissal—Commission reviewed authorities and 
found on evidence Applicant was not an unwilling participant in the events leading to his summary dismissal and was guilty 
of misconduct going to the root of his contract of employment—Dismissed—Owens K. v. Swan Portland Cement Limited—No. 
1603 of 1992—Fielding C.—28/5/93—Cement Manufacture  

Application to be joined as parties to awards—Respondents argued retrospective effect could have unknown to uncertain 
consequences and sought dismissal of applications—BTA intervention objected to on the grounds of non-compliance with union 
rules—Commission found parties should be joined to award and did not believe there was any justification for fears of 
ambiguity—Granted—C.M.E.T.S.W.U. v. Chep Handling Systems and Others—Nos. 600,602-606, 608, 612-615 and 617 of 
1993—Beech C.—4/5/93—Manufacturing, Building and Timber Industries  

VICTIMISATION— 
Appeal against decision of Commission (72 WAIG 1789) re Variation to Award providing termination provisions for Health and 

Safety representatives—Appellant argued, inter alia, other legislation provided protection to Health and Safety representatives 
and Commission had erred in awarding a remedy inconsistent with the reasons for the claim—Full Bench reviewed OHSW 
Act, IR Act 1979 Authorities and found it was a fair inference from the evidence that persons in the position of Health and 
Safety Representatives were in need of protection in the same way as a Job or Shop Steward in relation to dismissal or 
transfer—Dismissed—Pilkington Glass Products and Others v. B.T.A. and Others—Appeal Nos. 1053 of 1992 and 1054 of 
1992—Sharkey P., Coleman CG, Gregor C.—24/03/93—Construction  

Appeal against decision of Commission (72 WAIG 2867) re reinstatement on the grounds of unfair dismissal—Appellant argued 
that die Commission at first instance erred in law by ordering reinstatement as Respondent had not discharged the onus by placing 
any or sufficient evidence before Commission upon which it could be determined that some other employee should have been 
retrenched or subcontractor terminated in preference to Respondent—Full Bench reviewed authorities and found on evidence 
it was open to the Commission to find that Respondent had established there was sufficient work for him, therefore there was 
no redundancy and employee had been unfairly dismissed because he sought to be paid in accordance with the 
award—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1499 of 1992—Sharkey P., Halliwell S.C., Beech 
G—10/5/983—Timber    

WAGES— 
Conference referred re wages claim for payment for time lost due to disrupted water supply to the site resulting in hygiene and health 

problems—Respondent argued that no entitlement to payment was due as employees had left the site without authority and 
reasonable cause—Commission reviewed authorities and found that the event was beyond management's control and that site 
management had reacted quickly and had done what was possible to remedy the situation—Dismissed—B.T.A. v. B.M.A.—No. 
CR632 of 1992—Beech C.—29/1/93—Construction  
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WAGES—continued 
Application to vary award re 2.5% Structural Efficiency Principle Wage Adjustment by consent—GSTT had instructed parties in 

previous reasons for decision (72 WAIG 1931) to make considerations with respect to Tfechnical and Further Education 
institutions and the narrow jurisdiction of' 'industrial matter'' in light of the principle—GSTT found its concerns were satisfied 
on report back—Declared Accordingly—S.S.T.U. v. Hon. Minister for Education—No. T2(l) of 1992—Kennedy C., 
Pollard/Reeves—12/1/93—^Education   

Application to vary award re 2.5% Structural Efficiency Adjustment by consent—Parties sought wage adjustments with the 
administrated $12.00 per week be absorbed in the 2.5% increase and agreed changes to award—GSTT had rejected initial claim 
as the pre-requisites award requirements had not been met and commented on time taken for negotiation—GSTT found no 
retrospectivity was warranted and allowed variations provided the parties reported back on enforcement of agreement— 
Granted—S.S.T.U. v. Hon. Minister for Education—No. T4(3) and T4(4) of 1990 and T4 of 1992—Kennedy €., 
Reeves/Pollard—12/1/93—^Education   

Application for allegedly denied contractual entitlements re unpaid wages—Respondent argued that there was no employer-employee 
relationship present and that money paid was for services performed not wages—Commission found on evidence that a contract 
of service existed and the Applicant had met its requirements—Granted—Tbgnolini B.J. v. W.K.L. Pty Ltd t/a Australia's Bay 
Gallery of Fine Art—No. 848 of 1992—Kennedy C.—2/3/93—Retail—Art Gallery  

'Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—Applicants argued 
applications should be considered as special cases and sought that all disputes concerning grading of employees should be 
referred to Board of Reference—Applicant further argued a Grade 7 in the new classification structure would not cause a blow 
out in wages based on a study of market rates—Respondent argued work value had to be based on relativity with other employees 
in the industry and proposals went beyond Union's constitutional rule—^Respondents further argued union proposal was driven 
by training outcomes not industry needs and that it should be simple enough to be adapted to an individual enterprise—T.L.C. 
argued union proposal was more flexible than employers—C1CS found shop assistant did not present as a properly established 
key classification rate, there must be recognition that part-time employees cannot gain same quantum of experience in a calendar 
as a full-time employee perception of maturity in the workplace and that new classification system needed to be trialled—Ordered 
(Interim) Accordingly—F.C.U. v. Bunning Bros Limited and Others—Nos. 1579C, 1583C and 1584D of 1989—Coleman C.C., 
Negus €., Parks C.—21/12/92—Timber, Retail and Wholesale, Commercial Social and Professional Services  

Application for allegedly denied contractual entitlements re pro-rata annual leave, payments in lieu of 2 weeks notice and withheld 
wages—Respondent argued that termination arose from suspicions of employee's disloyalty to company—Commission found 
on evidence that no preconceived arrangement to be disloyal had been made at time of summary dismissal and inter alia one 
weeks pay in lieu of notice due—Commission dealt in Supplementary Reasons with application for costs and claim for payment 
of wage for uncompleted part of a week work—Granted in Part—Tbnsch J.A. v. Wilson R.M. & J.M. t/a Images—No. 895 
of 1992—Negus C.—2111/93—Printing   

Application for new award to cover Teachers in state primary and secondary schools and TAPE institutions—Apphcant argued award 
should be categorised as a paid rates award and met the tests of the First Awards Principle—Parties argued GSTT should deal 
with any matter not within the definition of Industrial Matter as if it were an industrial matter—Respondent further sought 
separate expression of terms at least in a division of the award for DEVET/TAFE—GSTT found one award would conflict with 
the Enterprise Bargaining Principle and issued separate awards with remainder of issues not determined divided into another 
application—Granted in Part—G.S.T.T. v. Minister for Education—No. TA1 of 1992—Kennedy C, Reeves, Pollard—14/1/ 
92—Education  

Application for payment for lost time over safety issue—Respondent argued that Applicant was suspended during the time for refusing 
to comply with a supervisor's instruction and that safety issue was not mentioned—Commission found on evidence that 
Applicant's safety concern was not genuine—Dismissed—A.W.U. v. W.A.G.R.C.—OHSW7 of 1992—Fielding C.—3/3/93— 
Rail   

Application for allegedly denied contractual entitlements re outstanding wages and compensation for stolen goods—Applicant argued 
wages had wrongly been reduced and Respondent had failed to provide insurance cover—Respondent argued that the extent 
of duties performed by Applicant and terms of contract did not give rise to claimed entitlements—Commission found on evidence 
that the Respondent had no legal obligation to pay additional remuneration—Commission further found that no provision existed 
for compensation for goods stolen within work premises—Dismissed—Althuizen T.H. v. Perth Inner City Housing Association 
Inc.—No. 1059 of 1992—Parks C—5/3/93—Hostels  

Application to vary Award re Wages—^Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—^Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rales of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary awards pursuant to Structural Efficiency Principle by consent—Parties were in agreement of changes relating 
to Annual Leave; Long Service Leave; Sick Leave; Maternity Leave; Leave without Pay; Short Leave; Hours of Work and 
Contract of Service, and including matters previously covered by regulation on the basis that they were existing 
conditions—GSTT found its jurisdiction more limited by virtue of the definition of 'industrial matter' than applying to all other 
industries—GSTT further found additions to two awards would bring conditions of employment into line with most employees 
within the state and set aside some matters by request and those requiring further jurisdictional considerations—Granted in 
Part—S.S.T.U. v. Minister for Education—No. T 3 of 1993—Kennedy C, Reeves/Pollard—8/3/93—Education  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multiskilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Application to vary awards re Definitions, Salaries, Travelling Allowance, Camping Allowance, Hours, Long Service Leave and 
Part-time Employees—Applicant union sought to include into awards 3 new classifications for country officers in charge, full 
range of performance based increments and overlapping pay scales—Respondent argued that performance based increments 
would not work because of the cost, lack of initiatives, initial government rejection, promotion system standing alone, possible 
flow on and serious and valid concerns that had not been envisaged before—Commission found on evidence that restriction 
on rank be removed and replaced by competence and experience measures—Commission under s.27(lX5) of I.R. Act divided 
the application for Respondent to clarify rejection of horizontal pay scale initiative and to pursue remedy re country officers 
in charge matter—Granted in Part—W.A.P.U. v. Minister for Police—P10B and 1294B of 1991—Kennedy C.—16/4/93— 
Police   

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C, Parks C.—8/4/93—Meat  
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WAGES—continued 
Applications to vary awards re conditions and allowances to be covered by a new award and 2.5% wage increase—Commission 

commented on certain conditions and found wage increase could be approved—Subsequently Respondent sought to re-open 
the matter and related award application to make further submissions—Commission reviewed authorities and found it was not 
functus officio and that the Respondent clearly sought to withdraw consent —Commission found to look behind submissions 
of the parties and adjust work of the Commission in accordance with an election would be inimical to the objects of the I.R. 
Act and the independence of the Commission —In further Supplementary Reasons for Decision, Commission determined 
wording to be made in a disputed contract of service clause, employer directions as to employee's duties provision—Granted 
in Part—F.M.W.U. v. Zoological Gardens Board and Others—Nos. 1427—1447 of 1992—Negus C.—25/2/93, 16/4/93 and 
1/6/93—Public Administration and Health Services  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—Respondent Employer urged that the variation 
sought be endorsed—Commission found in all the vexed circumstances it should simply not defer to the ongoing argument of 
whether there was a position of the FLAIEU which was authorised and should consider whether or not the schedule of terms 
would advance the interest of the Respondents Employer at the expense of the employee's rights and obligations as they currently 
were in the award—Commission found variation sought should be ratified with the operative date sought by the Respondent 
and there were good reasons not to make any reservation of opportunity for the FLAIEU in future—However, Commission 
subsequently found after reading the President's decision in another matter that in the circumstances of an application having 
been found to be invalidly raised, the Commission should, having regard to section 27(l)(a)(ii) discontinue die application by 
order—Discontinued—F.L.A.I.E.U, v. Burswood Resort (Management) Limited and Another—No. 1824 of 1991—Kennedy 
C.—8/1/93, 21/5/93—Hotels, Clubs and Restaurants  

Application to vary award re 2.5% June 1991 Structural Efficiency Wage Increase—^Application sought to incorporate the same terms 
of an interim order into award—Commission found given the length of time elapsed since the earlier claim, prior findings on 
merit, the problems in the workplace representation, the imminent expiry of the section 44 order, the possibility that other 
developments in the workplace pursuant to the current Wage Fixing Principles were more relevant now and that the question 
of the Wage Fixing Principles was not directly raised at the hearing, the application should be endorsed but with the parties 
to address the Commission subsequently on the Wage Fixing Principles—Commission further found interim order should be 
absorbed with its operative date reflected in the variation—Granted in Part—Burswood Resort (Management) Limited t/a 
Burswood Resort Casino v. F.L.A.I.E.U. and Another—No. 455 of 1993—Kennedy C.—17/5/93—Hotels, Clubs and 
Restaurants   

Application to vary award re new classification and wages structure—^Applicant Union argued claim was designed to achieve award 
reforms envisaged by both Structural Efficiency and Minimum Rates Adjustments Principles—Respondent Employer argued 
the Union failed to show that the four claimed levels of skills and responsibility were those appropriate, that such levels compared 
with a metal tradesperson in percentage relationships and that the claimed classification structure had not been developed in 
consideration of the security industry as it operates in Western Australia—Commission found on evidence classifications 
proposed were in direct conflict with the scope of the award as limited by the definition of security officer and that the present 
structure did not adequately grade the work of security officers or provide a commensurate wage structure—Commission was 
satisfied wage relativities were correct both internally and externally—F.M.W.U. v. Canine Security and Others—No. 161 of 
1991—Parks C.—28/4/93—Business and Property Services  

Conference referred re claim for payment for loss time due to demolition incident—Commission joined unions and employers and 
struck out non employing company as parties to proceedings—Respondent Employers argued there was no case to answer as 
the industrial action and initial claim were originally directed against another company and there was no evidence of fault on 
behalf of the Respondent Employers—Commission found application before it as varied by leave and with the consent of all 
parties joined raised an industrial matter which required resolution—Union argued a safety procedure had been breached and 
there was mutual responsibility—Commission found, inter alia, industrial action was a decision taken by the workforce without 
reference to its union not in relation to a dispute with its employers but as a display of protest against the third 
party—Dismissed—M.E.W.U. and Others v. United Construction Pty Ltd and Others—No. CR200 of 1993—George 
C.—14/5/93—Construction  

WORK VALUE— 
Conference referred re flow on of administrative allowance—Applicant argued that duties performed by Maintenance Faults Branch 

were similar to work in the electronic servicing section—Respondent argued that the claim fell outside the Wage Fixing 
Principles—Commission found on evidence that no increase in work value had been shown—^Dismissed—A.D.S.T.E. v. Hon. 
Minister for Construction—No. CR658 of 1992—Halliwell S.C.—9/3/93—Security  

Application to vary Award re Wages—Applicant argued claim was a Special Case, on the basis of an agreement and understandings 
and sought extension of salary points—Respondent argued any changes in work value had to include minimum rates 
adjustment—Commission found statutory rules of interpretation should apply and that work value claim was to be triggered 
by significant net addition to work value due to technology—Commission further found rates struck were arbitrarily based on 
work value not any nexus and should be given in two parts—Granted—M.W.U. v. St. John Ambulance Australia—No. 738 
of 1992—Kennedy C.—12/2/93—Ambulance  

Application to vary award re multiskilling allowance—Parties sought a special allowance for yardmen equivalent to multiskilling 
allowance paid to Mine Production Employees—Commission found on evidence that there would be a significant increase in 
work value—Granted—Hamersley Iron Pty Ltd v. C.M.E.T.S.W.U. and Others—No. 204 of 1993—Fielding C.—5/4/93— 
Mining   

Appeal against decision of Commission (72 WAIG 131) re variation to award—Appellant argued Commission erred in failing to 
require the Respondent to satisfy the Commission on balance of probabilities that the award penalty involved ought to be 
varied—Respondent argued Wage Fixing Principles did not apply to applications to decrease conditions under award and that 
there was significant new evidence of changes in techniques and process that made the work easier—Full Bench reviewed 
authorities. Wage Fixing Principles, Structural Efficiency Principle and found on an examination of the evidence that the 
Commission at first instance erred in its discretion and at law which justified the decision being in error—Upheld and 
Quashed—A.M.I.E.U. v. W.A.M.C.—Appeal No. 30 of 1992—Sharkey P., Gregor C., Parks C.—8/4/93—Meat  

Appeal against decision of Commission (73 WAIG 826) re dismissed claim for flow-on of an administration allowance—Appellant 
argued that Commission at first instance, wrongly assumed that the administration allowance awaided in similar application 
only applied to base tradespersons, that it failed to give adequate reasons for the decision and sufficient weight to material placed 
before it—Full Bench reviewed authorities and found on evidence that the Commission did not err in finding that the duties 
and responsibilities for which the administration allowance was awarded to tradespersons were not well within the scope and 
abilities of the technicians, that no increase in work value had been shown and there was no miscarriage of the exercise of 
discretion—Dismissed—M.E.W.U. v. The Hon. Minister for Construction—Appeal No. 357 of 1993—Sharkey P., Kennedy 
C, George C.—2/6/93—Building  
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